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LONG SERVICE LEAVE—

(As Consolidated at a Hearing before the Commission in Court Session on l5th
December 1977)*

1.—Right to Leave.

A worker shall, as herein provided, be entitled to leave with pay in respect of long
service.

2.—Long Service.

(1) The long service which shall entitle a worker to such leave shall, subject as herein
provided, be continuous service with one and the same employer.

(2) Such service shall include service prior to the first day of April, 1958, if it continued
until such time but only to the extent of the last 20 completed years of continuous
service.

(3) (a) Where a business has, whether before or after the coming into operation hereof,
been transmitted from an employer (herein called “the transmittor”) to another
employer (herein called “the transmittee”) and a worker who at the time of such
transmission was an employee of the transmittor in that business becomes an employee
of the transmittee—the period of the continuous service which the worker has had with
the transmittor {including any such service with any prior transmittor) shall be deemed
to be service of the worker with the transmittee.

(b) In this subclause “transmission” includes transfer, conveyance, assignment or
succession whether voluntary or by agreement or by operation of law and “transmitted”
has a corresponding meaning.

(4) Where, over a continuous period, a worker has been employed by two or more
companies each of which is a related company within the meaning of section 6 of the
Companies Act 1961 the period of the continuous service which the worker has had with
each of those companies shall be deemed to be service of the worker with the company by
whom he is last employed.

Section 6 reads—

(1) For the purposes of this Act, a corporation shall, subject to the provisions of
subsection (3) of this section, be deemed to be a subsidiary of another
corporation, if,

(a) that other corporation—
(i) controls the composition of the board of directors of the first
mentioned corporation;
(ii) controls more than half of the voting power in the first mentioned
corporation;or
(iif) holds more than half of the issued share capital of the first
mentioned corporation excluding any part thereof which carries no
right to participate beyond a specified amount in a distribution of
either profits or capital; or ’
(b) the first mentioned corporation is a subsidiary of any corporation which
is that other corporation’s subsidiary.

232811



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. [26th January, 1983

(2) For the purpose of subsection (1) of this section, the composition of a
corporation’s board of directors shall be deemed to be controlled by another
corporation if that other corporation by the exercise of some power exercisable
by it without the consent or concurrence of any other person can appoint or
remove all or a majority of the directors; and for the purposes of this provision
that other corporation shall be deemed to have power to make such an
appointment if—

(a) a person cannot be appointed as a director without the exertise in his
favour by that other corporation of such a power; or

(b) a person’s appointment as a director follows necessarily from his being a
director or other officer of that other corporation.

(3) In determining whether one corporation is subsidiary of another corporation—

(a) any shares held or power exercisable by that other corporation in a
fiduciary capacity shall be treated as not held or exercisable by it;

(b) subject to paragraphs (¢) and (d) of this subsection, any shares held or
power exercisable—

(i) by any person as a nominee for that other corporation (except
where that other corporation is concerned only in a fiduciary
capacity); or

(i) by, or by a nominee for, a subsidiary of that other corporation, not
being a subsidiary which is concerned only in a fiduciary capacity,

shall be treated as held or exercisable by that other corporation;

(c) any shares held or power exercisable by any person by virtue of the
provisions of any debentures of the first mentioned corporation or of a
trust deed for securing any issue of such debentures shall be disregarded;
and

(d) any shares held or power exercisable by, or by a nominee for, that other
corporation or its subsidiary (not being held or exercisable as mentioned
in paragraph (c¢) of this subsection) shall be treated as not held or
exercisable by that other corporation if the ordinary business of that
other corporation or its subsidiary, as the case may be, includes the
lending of money and the shares are held or power is so exercisable by
way of security only for the purposes of a transaction entered into in the
ordinary course of that business.

(4) A reference in this Act to the holding company of a company or other
corporation shall be read as a reference to a corporation of which that last
mentioned company or corporation is a subsidiary.

(5) Where a corporation—

(a) is the holding company of another corporation;

(b) is a subsidiary of another corporation;

(c) is a subsidiary of the holding company of another corporation,

that first mentioned corporation and that other corporation shall for the
purposes of this Act be deemed to be related to each other.

(5) Such service shall include—

(a) any period of absence from duty on any annual leave or long service leave;

(b) any period of absence from duty necessitated by sickness of or injury to the
worker but only to the extent of 15 working days in any year of his employment;

(c) any period following any termination of the employment by the employer if
such termination has been madel merely with the intention of avoiding
obligations hereunder in respect of long service leave or obligations under any
award in respect of annual leave;

(d) any period during which the service of the worker was or is interrupted by
service—

(i) as a member of the Naval, Military or Air Forces of the Commonwealth of
Australia other than as a member of the British Commonwealth
Occupation Forces in Japan and other than as a member of the
Permanent Forces of the Commonwealth of Australia except in the
circumstances referred to in section 31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after 26th June, 1950;

(ii) as a member of the Civil Construction Corps established under the
National Security Act 1939-1946;

(iii) in any of the Armed Forces under the National Service Act 1951 (as
amended).
Provided that the worker as soon as reasonably practicable on the completion
of any such service resumed or resumes employment with the employer by
whom he was employed immediately before the commencement of such service.

(6) Service shall be deemed to be continuous notwithstanding— -

(a) the transmission of a business as referred to in paragraph (3) of this subclause;

(b) the employment with related companies as referred to in paragraph (4) of this
subclause;

(c¢) any interruption of a class referred to in paragraph (5) of this subclause;

(d) any absence from duty authorised by the employer;

(e) any standing down of a worker in accordance with the provisions of an award,
industrial agreement, order or determination under either Commonwealth or
State law;
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(f) any absence from duty arising directly or indirectly from an industrial dispute if
the worker returns to work in accordance with the terms of settlement of the
dispute;

(g) any termination of the employment by the employer on any ground other than
slackness of trade if the worker be re-employed by the same employer within a
period not exceeding two months from the date of such termination;

(h) any termination of the employment by the employer on the ground of slackness
of trade if the worker is re-employed by the same employer within a period not
exceeding six months from the date of such termination;

(1) any reasonable absence of the worker on legitimate union business in respect of
which he has requested and been refused leave;

(j) any absence from duty after the coming into operation of this clause by reason
of any cause not specified in this clause unless the employer, during the absence
of within 14 days of the termination of the absence notifies the worker in writing
that such absence will be regarded as having broken the continuity of service,
which notice may be given by delivery to the worker personally or by posting it
by registered mail to his last recorded address, in which case it shall be deemed
to have reached him in due course of post

Provided that the period of absence from duty or the period of any interruption
referred to in placita (d) to (j) inclusive of this paragraph shall not (except as set out in
paragraph (5) of this subclause) count as service.

3.—Period of Leave.

(1) The leave to which’a worker shall be entitled or deemed to be entitled shall be as
provided in this subclause.

{2) Subject to the provisions of paragraphs (5) and (8) of this subclause:—
Where a worker has completed at least 15 years’ service the amount of leave shall be—

(a) inrespect of 15 years’ service so completed—13 weeks’ leave;
(b) in respect of each 10 years’ service completed after such 15 years—eight and
two-thirds weeks’ leave;
(c) on the termination of the worker’s employment-
(i) by his death;
(i) in any circumstances otherwise than by his employer for serious
misconduct;
in respect of the number of years’ service with the employer completed since he
last became entitled to an amount of long service leave, a proportionate amount
on the basis of 13 weeks for 15 years’ service.

(3) Subject to the provisions of paragraph (6) of this subclause, where a worker has
completed at least 10 years’ service but less than 15 years’ service since its
commencement and his employment is terminated—

(i) by his death; or

(it} in any circumstances, otherwise than by his employer for serious misconduct:
the amount of leave shall be such proportion of 13 weeks’ leave as the number of
completed years of such service bears to 15 years.

(4) In the cases to which paragraphs (2) (c) and (3) of this subclause apply the worker
shall be deemed to have been entitled to and to have commenced leave immediately prior
to such termination.

(5) A worker whose service with an employer commenced before 1st October, 1964, and
whose service would entitle him to long service leave under this clause shall be entitled to
leave calculated on the following basis:—

(a) For each completed year of service commencing before the 1st October, 1964, an
amount of leave calculated on the basis of 13 weeks’ leave for 20 years’ service
and

(b) for each completed year of service commencing on or after the 1st October, 1964,
an amount of leave calculated on the basis of 13 weeks’ leave for 15 years
service.

Provided that such worker shall not be entitled to long service leave until his
completed years of service entitle him to the amount of long service leave prescribed in
either paragraph (2) (a) or paragraph (2) (b) of this subclause as the case may be.

(6) A worker to whom paragraphs (2) (¢) and (3) of this subclause apply whose service
with an employer commenced before 1st October, 1964, shall be entitled to an amount of
long service leave calculated on the following basis:—

(a) For each completed year of service commencing before the 1st October, 1964, an
amount of leave calculated on the basis of 13 weeks’ leave for 20 years’ service;
and

(b) for each completed year of service commencing on or after 1st October, 1964, an
amount of leave calculated on the basis of 13 weeks’ leave for 15 years’ service.

4.—Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this subclause, be entitled to be paid for
each week of leave to which he has become entitled or is deemed to have become entitled
the rate of pay applicable to him at the date he commences such leave.
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(2) Such rate of pay shall be the rate applicable to him for the standard weekly hours
which are prescribed by this award (or agreement), but in the case of casuals and part
time workers shall be the rate for the number of hours usually worked up to but not
exceeding the prescribed standard.

(3) Where by agreement between the employer and the worker the commencement of
the leave to which the worker is entitled or any portion thereof is postponed to meet the
convenience of the worker, the rate of payment for such leave shall be at the rate of pay
applicable to him at the date of accrual, or, if so agreed, at the rate of pay applicable at
the date he commences such leave.

(4) The rate of pay—

(a) shall include any deductions from wages for board and/or lodging or the like
which is not provided and taken during the period of leave;

(b) shall not include shift premiums, overtime, penalty rates, special rates,
disability allowances, fares and travelling allowances or the like.

(5) In the case of workers employed on piece or bonus work or any other system of
payment by results the rate of pay shall be calculated by averaging the workers’ rate of
pay for each week over the previous three monthly period.

5.—Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2) of subclause (3) apply:—

(a) Leave shall be granted and taken as soon as reasonably practicable after the
right thereto accrues due or at such time or times as may be agreed between the
employer and the worker or in the absence of such agreement at such time or
times as may be determined by the Special Board of Reference having regard to
the needs of the employer’s establishment and the worker’s circumstances.

(b) Except where the time for taking leave is agreed to by the employer and the
worker or determined by the Special Board of Reference the employer shall give
to a worker at least one month’s notice of the date from which his leave is to be
taken.

(¢) Leave may be granted and taken in one continuous period or if the employer
and the worker so agree in not more than three separate periods in respect of the
first 13 weeks’ entitlement and in not more than two separate periods in respect
of any subsequent period of entitlement.

(d) Any leave shall be inclusive of any public holidays specified in this award (or

agreement) occurring during the period when the leave is taken but shall not be

inclusive of any annual leave.

Payment shall be made in one of the following ways:—

(i) In full before the worker goes on leave;

(i) at the same time as his wages would have been paid to him if the worker
had remained at work, in which case payment shall, if the worker in
writing so requires, be made by cheque posted to an address specified by
the worker; or

(1ii) in any other way agreed between the employer and the worker.

(f) No worker shall, during any period when he is on leave, engage in any
employment for hire or reward in substitution for the employment from which
he is on leave, and if a worker breaches this provision he shall thereupon forfeit
his right to leave hereunder in respect of the unexpired period of leave upon
which he has entered, and the employer shall be entitled to withhold any further
payment in respect of the period and to reclaim any payments already made on
account of such period of leave.

(2) In the case to which paragraph (2) (c¢) or paragraph (3) of subclause (3) applies and
in any case in which the employment of the -worker who has become entitled to leave
hereunder is terminated before such leave is taken or fully taken the employer shall,
upon termination of his employment otherwise than by death pay to the worker, and
upon termination of employment by death pay to the personal representative of the
worker upon request by the personal representative, a sum equivalent to the amount
which would have been payable in respect of the period of leave to which he is entitled or
deemed to have been entitled and which would have been taken but for such termination.
Such payment shall be deemed to have satisfied the obligation of the employer in respect
of leave hereunder.

—
o
—

6.—Granting Leave in Advance and Benefits to be Brought into Account.

(1) Any employer may be agreement with a worker allow leave to such a worker before
the right thereto has accrued due, but where leave is taken in such case the worker shall
not become entitled to any further leave hereunder in respect of any period until after
the expiration of the period in respect of which such leave had been taken before it
accrued due.

(2) Where leave has been granted to a worker pursuant to the preceding paragraph
before the right thereto has accrued due, and the employment subsequently is
terminated, the employer may deduct from whatever remuneration is payable upon the
termination of the employment such amount as represents payment for any period for
which the worker has been granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.
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(3) Any leave in the nature of long service leave or payment in lieu thereof under a
State Law or a long service leave scheme not under the provisions hereof granted to a
worker by his employer in respect of any period of service with the employer shall be
taken into account whether the same is granted before or after the coming into operation
hereof and shall be deemed to have been leave taken and granted hereunder in the case
of leave with pay to the extent of the period of such leave and in the case of payment in
lieu thereof to the extent of a period of leave with pay equivalent thereof of the
entitlement of the worker hereunder.

7.—Records to be Kept.

(1) Each employer shall, during the employment and for a period of 12 months
thereafter, or in the case of termination by death of the worker for a period of three years
thereafter, keep a record from which can be readily ascertained the name of each worker,
and his occupation, the date of the commencement of his employment and his
entitlement to long service leave and any leave which may have been granted to him or in
respect of which payment may have been made hereunder.

(2) Such record shall be open for inspection in the manner and circumstances
prescribed by this award (or agreement) with respect to the time and wages record.

8.—Special Board of Reference.
(1) There shall be constituted a Special Board of Reference for the purpose hereof to
which all disputes and matters arising hereunder shall be referred and the Board shall
determine all such disputes and matters.

(2) There shall be assigned to such Board the functions of—

(a) the settlement of disputes of any matters arising hereunder;
(b) the determination of such matters as are specifically assigned to it hereunder.

(3) The Board of Reference shall consist of one representative or substitute therefore
nominated from time to time by the Confederation of Western Australian Industry
{Incorporated) and one representative or substitute nominated from time to time by the
Trades and Labor Council of Western Australia together with a chairman to be mutually
agreed upon by the organisations named in this paragraph.

9.—State Law.

(1) The provisions of any State Law to the extent to which they have before the coming
into operation hereof conferred an accrued right on a worker to be granted a period of
long service leave in respect of a completed period of 15 or more years’ service or
employment or an accrued right on a worker or his personal representative to payment in
respect of long service leave shall not be affected hereby and shall not be deemed to be
inconsistent with the provisions hereof.

(2) The entitlement of any such worker to leave in respect of a period of service with
the employer completed after the period in respect of which the long service leave
referred to in paragraph (1) of this subclause accrued due shall be in accordance
herewith.

(3) Subject to paragraphs (1) and (2) of this subclause, the entitlement to leave
hereunder shall be in substitution for and satisfaction of any long service leave to which
the worker may be entitled in respect of employment of the worker by the employer.

(4) An employer who under any State Law with regard to long service leave is
exempted from the provisions of that law as at the first day of April, 1958, shall in
respect of the workers covered by such exemptions be exempt from the provisions hereof.

10.—Exemptions.

The Special Board of Reference may subject to such conditions as it thinks fit exempt
any employer from the provisions hereof in respect of its employees where there is an
existing or prospective long service scheme which, in its opinion, is, viewed as a whole,
more favourable for the whole of the employees of that employer than the provision
hereof.

*Editors Note.

The Judgment and General Order as prescribed by Section 94A was published in
58 W.A.L.G. Part 1 Sub Part 2 at Page 116.

There was no Schedule of Exemptions.
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FULL BENCH—
Appeals Against Decision
of Commission—

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION

No. 880 of 1982.

Between The Attorney General in and for the State
of Western Australia, Appellant and Cockburn
Cement‘ Ltd. and Others, Respondents.

Before the Full Bench.

His Honour the President, D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. J. Martin.

The 23rd day of December, 1982.

Mr G. M. Overman (of Counsel) on- behalf of the
appellant.

Mr L. A. Jackson (of Counsel) on behalf of the re-
spondents.

Reasons for Decision.

THE PRESIDENT!: The Australian Workers’ Union,
West Austrakalian Branch, Industrial Union of
Workers on 31st August, 1982 lodged notice of appli-
cation for a conference under s.44 wxhich had as its
purpose the following matter set out in a schedule:—

As a result of negotiations on reduced hours of
work, the parties have now reached agreement.

The parties now seek an order to give effect to
this agreement.

The applicant union named as respondent to the
application, Cockburn Cement Limited, and a
number of other unions.

Commissioner G. G. Halliwell, pursuant to section
44 of the Industrial Arbitration Act, convened a con-
ference before the Commission of representatives of
those parties on the 16th September, 1982, following
which he issued his order in terms which in part are
set out below:—

Having heard ...on behalf of the applicant
and . .. on behalf of the respondents, and by con-
sent, the Commission, pursuant to the powers
conferred on it under section 44(8) of the Indus-
trial Arbitration Act, 1979 and all other powers
therein, hereby makes the following Order in the
terms of the attached schedule.

Dated at Perth this 16th day of September,
1982.

The schedule comprises a document of 24 pages
which is entitled the “Cockburn Cement Ltd. (Hours
of Work) Order”. It bears date the 31st August, 1982
and contains particulars of the parties bound, being
the applicant and the respondents named in the ap-
plication for conference. It also contains a number of
clauses dealing with various conditions of employ-
ment, in particular hours of work providing that the
ordinary hours of work applying to-those employees
with whom the agreement was concerned shall be 36
hours per week to be worked-on a basis of 72 hours
zivithin a work cycle not exceeding 14 consecutive

ays.

On the 6th October, 1982 the Attorney General, on
behalf of the State of Western Australia, in the pub-
lic interest, instituted an appeal against the decision
of the Commission, namely the order referred to. We
are advised that the matter involved the public
interest in that it was implementing a significant
reduction of hours of work which would self evidently
affect major awards of this Commission.
Furthermore, reduction of hours cases have in State
and Federal industrial tribunals, been subject to
close scrutiny having regard to the economic conse-
quences.

The grounds of appeal are as follows:—

1. The Commissioner did not exercise his dis-
cretion properly or at all in relation to the
making of the Order pursuant to section 44
(8) of the Industrial Arbitration Act.

2. The commission erred in law in failing to
comply with the duty imposed on it by sec-
tion 26 (1) (c) of the Industrial Arbitration
Act.

3. The Commission erred in law in failing to
inform itself of matters relevant to the
interests of the community as a whole.

4. The Commission acted contrary to equity,
good conscience and the substantial merits
of the case in failing to give the Attorney
General for the State of Western Australia
and any other person with sufficient interest
an opportunity to be heard.

5. The appellant did not proceed a fifth
ground of appeal.

At the commencement of the hearing the appellant
was granted leave to add the following further
grounds of appeal:—

6. The Commission erred in law in convening
and holding a conference pursuant to sec-
tion 44 of the Industrial Arbitration Act.

7. The Commission erred in law in making an
order pursuant to section 44 (8) of the In-
dustrial Arbitration Act.

The application for leave to amend the grounds of
appeal was not opposed by Mr Jackson, of Counsel,
for the respondents though he queried whether it was
jurisdictionally possible at that stage to amend the
grounds of appeal. In my opinion the Full Bench was
authorised to grant leave to amend the grounds of
appeal (see 58 W.A.L.G. 1447 at 1448). Although sec-
tion 49 requires an appeal to be instituted within 21
days of the date of the decision against which the ap-
peal is brought and regulation 17 prescribes the pro-
cedures to be followed, I think that once the appeal is
instituted, there is ample authority under section 27
to do what is necessary to enable the expeditious
hearing and determination of all the relevant issues
and for this purpose to allow amendment of the pro-
ceedings if amendment is thought to be appropriate.

Mr Overman, of Counsel, for the Attorney and Mr
Jackson, of Counsel, for the respondents to the ap-
peal, developed careful and reasoned arguments
armlmd all the matters raised in the grounds of ap-
peal.

I think however that the appeal falls to be deter-
mined on the basis of ground 6 and in particular
ground 7.

The fact is that the Commission, as requested in
the application for a conference, summoned persons
to attend at a conference before it. That power was
exercised by the Commission pursuant to subsection
(1) of secion 44. Though it has since been amended
subsection (7) then provided:—

The power conferred on the Commission by
subsection (1) may be exercised on the appli-
cation of any union, association, employer, or the
Attorney General on behalf of the State or on the
Commission’s own motion for the purposes of
subsection (1) of section 43 or whenever indus-
trial action has occurred or, in the opinion of the
applicant or the Commission, as the case may be,
appears likely to occur.

Upon the construction of that provision, as I
understand it, persons are summoned to attend at a
conference before the Commission for the purposes
of subsection (1) of section 43 or whenever industrial
action has occurred or is likely, in the opinion of the
Commission, or an applicant, seeking the exercise of
the summoning power. The purposes of summoning
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persons to attend before the Commission in this in-
stance were not related to the settlement by concili-
ation of any matter which was then before the Com-
mission nor in any sense related to the fact or threat
of industrial action. In short there was no question,
dispute or disagreement or matter of any kind before
the Commission which required to be settled by con-
ciliation. The matter before the Commission was a
matter about reduced hours of work in respect of
which, as the application on its face revealed in
terms, the parties had reached agreement, as a result
of negotiations and were seeking to give effect to this
agreement by an order of the Commission. The order
which resulted against which this appeal is brought,
purported to be made pursuant to the powers con-
ferred on the Commission under subsection (8) of
se(cition 44. Where relevant, subsection (8) pro-
vides:—

Where, at a conference held in accordance
with this section, agreement is reached between
the parties or any of them in relation to any in-
dustrial matter the Commission may—

(a) make an order in the terms of that
agreement binding only on those parties
who consent thereto;

It is abundantly clear that subsection (8) can have
no application since the agreement reached by the
parties existed at the time of the application and be-
fore the conference.

In these circumstances it seems to me that the pro-
ceedings before the Commission were misconceived
and the Commission was not empowered to make an
order pursuant to section 44(8) of the Act as it pur-
ported to do. For these reasons I would uphold the
appeal. I think the appropriate order would be to
quash the present order leaving it to the parties to
take such action as they are advised in respect of
their agreement relating to the reduction of hours.

CHIEF INDUSTRIAL COMMISSIONER: I agree
and have nothing to add.

COMMISSIONER MARTIN: I also agree.

THE PRESIDENT: An order giving effect to the de-
cision of the Full Bench will now issue.

Order accordingly.

- BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

~ No. 880 of 1982.

Between The Attorney General in and for the State
of Western Australia, Appellant, and Cockburn
Cement Ltd and Others, Respondents.

Before the Full Bench.
His Honour the President D. J. O'Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. J. Martin.

Order.
THIS matter having come on for hearing before the
Full Bench on the 29th day of November, 1982 and
having heard Mr G. M. Overman (of Counsel)} on be-
half of the appellant and Mr L. A. Jackson (of Coun-
sel) on behalf of the respondents and the Full Bench
having reserved judgment on the matter and
judgment being delivered on the 23rd day of

December, 1982 wherein the Full Bench unanimously
upheld the appeal and gave reasons therefor, it is this
day, the 23rd day of December, 1982 ordered that:—

1. The appeal be upheld; and

2. The order issued by Commissioner G. G.
Halliwell on the 16th day of September,
1982 in matter No. C450 of 1982 be quashed.

By the Full Bench,

(Sgd.) D. J. O’'DEA,
[L.S.] President.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 982 of 1982.

Between Federated Clerks Union of Australia, Indus-
trial Union of Workers, W.A. Branch, Appellant,
and Hon. Minister in Charge, Marine and Har-
bours Department, Respondent.

Before the Full Bench.
His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner B. J. Collier.
The 24th day of December, 1982.
Mr B. J. Finlay on behalf of the appellant.
Mr S. Home on behalf of the respondent.

Reasons for Decision.

THE PRESIDENT: This is the unanimous decision
of the Full Bench. The appellant has brought this ap-
peal against a decision of the Commission that an ap-
plication for variation of an award be dismissed. It is
necessary to set out in full the grounds of appeal:—

1. (a) The decision of the Commission was con-
trary to the objects of the Act in that it
supported an unfair and unjust discrimi-
natory arrangement between the Govern-
ment of Western Australia and some
unions.

(b) The Commission failed to give sufficient
weight to the fact that the employer had
itself breached this arrangement and ex-
tended “wharf conditions” beyond the
Port of Fremantle.

2. The Commission failed to give sufficient
weight to the fact that the employer was
an “arm” of a Government which in its ca-
pacity as a “common employer” had acted
in a way which was unjustly discriminat-
ory.

3. (a) The Commissioner failed to give sufficient
weight to the fact that no justification on
an intrinsic merit basis was advanced by
the employer to warrant the favoured
treatment by it and the Western Aus-
tralian Government of claims by those
who had been granted “wharf conditions”
by consent as opposed to those who had
not had such claims granted.

(b) The Commission then failed to give suf-
ficient weight to authorities advanced
which showed that in such circumstances
fairness justified the extension of such
conditions to those suffering discrimi-
nation.
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4. (a) The Commissioner’s refusal to award
“wharf conditions” to those employees
who had a just claim by reason of “close
association” on the grounds that he was
not prepared to “fillet out” the claim for
some and not others was contrary to the
practice already adopted by the employer
and the Western Australian Government.

(b) Such refusal is unfair to those employees
who have a just claim on the basis of
“close association” and is in conflict with
a previous decision of the Commission
concerning Shed Supervisors at the Port
of Fremantle.

The appellant, by its application, sought to vary
the Harbour and Light Department Wharfingers, As-
sistant Wharfingers and Clerks Award, No. R20 of
1978 by reducing the hours of duty prescribed from
371 per cent to 35 and by increasing the annual leave
loading from 17% per cent to 27% per cent and by
creating an entitlement to payment for sick leave not
availed of upon retirement or death. The respondent,
then the Honourable Minister for Harbour and
Lights, opposed the claim. The award was issued in
1979, its scope covers all workers engaged as wharfin-
gers, assistant wharfingers, officers in charge good
sheds and/or clerks at the ports under the control of
the Harbour and Light Department in Western Aus-
tralia. It applies to all employees at those ports not
subject to port authorities.

By decisions of the Commission and by adminis-
trative action of Government employers and the
Fremantle Port Authority conditions granted to
waterside workers in a Federal award have been ex-
tended to blue collar workers and clerical and other
workers employed by the Fremantle Port Authority.
In general terms the justification for the extension of
such conditions was to avoid discrimination in em-
ployment in the restricted area of the Fremantle Port
Authority.

When the present award issued the Commission
refused to extend the so-called “wharf conditions” to
clerks employed in out-ports. it refused to accept
that there was any link with Fremantle Port Auth-
ority clerks so far as conditions were concerned ex-
cept that Public Service rates and some conditions
were a common base. Furthermore the Commission
considered that the factors giving rise to the
Fremantle Port Authority clerks receiving the wharf
conditions did not exist in out-ports.

Notwithstanding that when issuing the award the
Commission had refused those conditions, the claim
of the appellant for variation of the award, relied on
similar grounds. That is, enjoyment of such con-
ditions by some of the union’s members and other
employees of the Fremantle Port Authority. The
claim was not supported by any argument as to the
existence of merit. It was however the strong thrust
of the union’s argument that the respondent em-
ployer was discriminatory because clerical employees
in out-ports worked in close association with other
employees of the respondent who enjoy the con-
ditions that were claimed. Specifically it was said
that wharfingers do work similar to shed supervisors
and work in close association with waterside workers
and the Commission (Cort C.) had seen fit to grant
related conditions to supervisors in an award issued
on 6th November, 1981 (61 W.A.L.G. 2026).

The appellant union also argued that subsequent
to the issue of the award the Outstations Pilot
Crews—Harbour and Light Department Award, 1981
(62 W.ALG. 57) issued extending the conditions
claimed to launch masters and deckhands employed
by the respondent in all ports.

In dealing with the claim before it the Commission,
at first instance, having considered some testimony
and relevant material, distinguished the situation of
the majority of employees because they did not work

in close and direct association with waterside
workers. This was in contradistinction to shed super-
visors. Furthermore, the Commission expressly
examined particular aspects of the issuance of the
Outstations Pilot etc. Award which led it to conclude
that that award had no significance for the claims in
relation to employees under the award in question.

The Commission observed that there was said to
be 13.7 per cent of the respondent’s employees in
out-ports, all wage earners, who enjoyed the con-
ditions claimed. Furthermore, it was noted that em-
ployees have received, by consent or by award, the
extension of relativity of conditions with waterside
workers mainly because the employees worked within
the confined geographical area of the Fremantle Port
Authority and in close proximity to waterside
workers and the majority of other employees so em-
ployed enjoyed such conditions. It was further ob-
served that the Commission had consistently adhered
to criteria of that kind. Because the work covered by
the relevant claim varied widely in its connection
with the work of waterside workers the Commission
decided it was not appropriate to vary or add to the
award conditions by reference to unrelated con-
ditions applicable to other workers. Furthermore, it
was not appropriate to apply conditions to some but
not others working under the award nor to grant
improved conditions for all because of the nature of
some of the work occasionally.

After analysis of the material to which it was
referred the Commission failed to find any compel-
ling reason to disturb the basis of the award as estab-
lished when it was issued in 1979.

The decision, being one which the Commission was
empowered to make, to be impugned the appellant
must show that it materially offends the principles
governing the proper exercise of the Commission’s
power. That involves the appellant in the obligation
to show that on the whole of the material before the
Commission the decision which it reached was
plainly not in accordance with the substantial merits
of the case. This appeal having been instituted the
Full Bench is required to exercise its jurisdiction in
accordance with the statutory prescription (5.26), it is
however encumbent upon the appellant to identify
where and in what manner the Commission erred.
That has not been done. The notice of appeal fails to
set out rounds for setting aside or correcting the de-
cision of the Commission rather the grounds of ap-
peal repeat in substance the argument which has
been considered and rejected. The Commission con-
sidered at length the manner in which wharf con-
ditions had been extended by determination and
agreement. It adverted to particular decisions and
authorities including that of Johnson C. who issued
the present award. The relevant principles have been
examined and it has not been shown that they have
been wrongly or inconsistently applied in relation to
the decision. Much of the material before the Com-
mission was relevant to the complaint that the em-
ployer discriminated against the employees under the
award contrary to the provisions of the Act. That
proposition was fully argued and reference to the
submissions made by Mr Finlay appear throughout
the transcript particularly at p.35, 36, 39 and 43. The
thrust of that argument was that the discrimination
of the employer was revealed in the history of the ex-
tension of the conditions to some but not others em-
ployed by Government. It was said that this was
wrong and unfair and contrary to the objects of the
Act. That argument was rejected by the Commission
in its decision to dismiss the claim and it is not the
function of the appeal tribunal to rehear the case.
What was said in support of this appeal has failed to
disclose grounds for holding that the decision of the
Commission was in any material sense in error. Ac-
cordingly the appeal should be dismissed.

Order accordingly.
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BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 982 of 1982.

Between Federated Clerks Union of Australia, Indus-
trial Union of Workers, W.A. Branch, Appellant
and Hon. Minister in Charge, Marine and Har-
bours Department, Respondent.

Before the Full Bench.
His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner B. J. Collier.

Order.

THIS matter having come on for hearing before the
Full Bench on the 16th day of December, 1982 and
having heard Mr B. J. Finlay on behalf of the
appellant and Mr S. Home on behalf of the respon-
dent and the Full Bench having reserved judgment
on the mater and judgment being delivered on the
24th day of December, 1982 wherein the Full Bench
unanimously dismissed the appeal and gave reasons
therefor, it is this day, the 24th day of December,
1982 ordered that the appeal be dismissed.

By the Full Bench,

(Sgd.) D. J. O’'DEA,
[1.S.] President.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 971 of 1982.

Between The Metropolitan Water Authority
Appellant, and The Federated Miscellaneous
Workers” Union of Australia, Hospital, Service
and Miscellaneous, W.A. Branch, Respondent.

Before the Full Bench.
His Honour the President D. J. O’Dea.

Chief Industrial Commissioner E. R. Kelly.
Commissioner G. L. Fielding.
The 22nd day of December, 1982.
Mr N. R. Whitehead on behalf of the appellant.
Mr J. A. McGinty on behalf of the respondent.

Reasons for Decision.

THE PRESIDENT: This is the unanimous decision
of the Full Bench. Clause 10.—Special Rates and
Provisions of the Government Water Supply, Sewer-
age and Drainage Employees Award, 1981 contains
the following provisions:—

“(5) Offensive Allowance:

(a) ...

(b) An employee (other than a sewerage main-

tenance man) employed on offensive work in .

connection with working in or about old
sewers or working in ground where fumes
arise from decomposed material or from any
other cause shall be paid an allowance of 25
per cent of his ordinary time rate.”

“(28) Sewerage Maintenance Employees
whilst engaged in field work shall be paid $10.00
per week to compensate for the disabilities and
dirty work associated with the work performed.
This allowance is to be in lieu of all other allow-
ances contained within this clause.”

The last provision relating to payment of a com-
posite allowance of $10.00 was implemented in the
award following acceptance by the respondent union
of a proposal by the appellant that it operate to re-
place all other allowances contained within Clause
10.

This appeal concerns an order made by the Com-
mission providing that a sewerage and maintenance
worker engaged in desanding of the Perth Main
Sewer between the 29th November and the 11th
December, 1981 and March and April, 1982 be paid
an offensive work allowance for eight hours at the
rate prescribed in Clause 10 (5) (b) above in lieu only
of the allowance prescribed in Clause 10 (28) above
whilst such worker was so employed.

The union claimed that an additional allowance
was warranted because of the specially unpleasant
nature of the work involved in desanding the Perth
Main Sewer. The justification for such an appli-
cation, notwithstanding agreement in March 1981 to
accept payment of a composite penalty is said to lie
in the fact that the basis on which employees were
engaged in this particular work has changed since the
time the composite allowance was accepted. At that
time employees engaged in the work received the in-
ducement of overtime rates but, due to a-changed
policy of the employer, the work, which is performed
by volunteers on shifts commencing at 11.00 p.m., is
only rewarded by payment of a shift allowance pro-
vided for in the award. Those circumstances having
changed, it was the union’s contention that this work,
which is carried out for a restricted period and is of
an exceptionally unpleasant nature, should attract
payment of the offensive allowance provided under
the provisions of subclause (5) (b) in lieu of the com-
posite allowance agreed and payable under Clause 10
(28). The Commission agreed.

The present appeal alleges that the decision of the
Commission was against the evidence and its weight;
that it erred in concluding that the desanding work
on the Perth Main Sewer was special and could be
distinguished from the work of other sewerage main-
tenance employees; that it failed to pay due regard to
previous decisions and the agreement reached be-
tween the parties concerning an allowance for typical
conditions; that it failed to have due regard for the
method of payment of the allowance provided by
subclause (5) (b).

We think it is relevant in the present case that the
change in the basis of employment of those engaged
on desanding work on the Perth Main Sewer had ma-
terially changed so that a significant inducement no
longer obtained. Although it has to be recognised
that overtime penalties are designed to compensate
extra work and not disabilities arising out of the
nature of the work, it is not unreasonable to look at
the long standing practice of providing an additional
shift at overtime rates as part of a total remuneration
package for doing the work in question. That package
having changed in a significant way it was reasonable
to view the constraints placed on the union and its
members by the agreement for a composite allowance
as having been removed so permitting a re-examin-
ation of the question of remuneration for the
desanding work.

In performing that exercise it was material for the
Commission to have regard for the evidence includ-
ing the result of inspection of the site to decide
whether the conditions of work were sufficiently bad
to warrant, for this special task, particular consider-
ation as to additional remuneration whether by way
of an offensive allowance or otherwise. It was found
that the work was carried out between 11.00 p.m. and
the early morning hours in most unpleasant con-
ditions and that over past years it was thought desir-
able to obtain volunteers to do it and overtime rates
were paid. These factors led the Commissioner to dis-
tinguish work on the Perth Main Sewer from other
sewerage maintenance work.
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Whether having regard to the nature of the work,
the rate of pay for sewerage maintenance employees
coupled with the composite allowance was adequate
compensation for the work in question was for the
Commission to decide. It is not for us to interfere
with the exercise of the Commission’s discretionary
power unless it be shown that the decision reached
materially offends against some principle affecting
its proper exercise.

It has not been shown on this appeal that the de-
cision made was not in accordance with the substan-
tial merits of the case. Clearly the evidence estab-
lishes distinguishing features about the desanding
work. If nothing else its unpleasantness is such a dis-
tinguishing feature as indeed it was thought to be
prior to the implementation of the composite allow-
ance. The agreement with respect to the composite
allowance and its history is but one consideration,
another is the changed basis on which the work is
now done. The evidence of the way in which em-
ployees handle the conditions, working in pairs for
two hours in direct contact with sewage and then two
hours working in or about that area, would seem to
justify the order for payment of an allowance for the
full period of the shift, rather than on the same basis
as for the other classifications.

These considerations lead us to conclude that we
should not interfere with the Commission’s exercise
of discretion and the appeal will be dismissed.

Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 971 of 1982.

Between The Metropolitan Water Authority
Appellant and The Federated Miscellaneous
Workers’ Union of Australia, Hospital, Service
and Miscellaneous, W.A. Branch, Respondent.

Before the Full Bench.
His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. L. Fielding.

~ Order.
THIS matter having come on for hearing before the
Full Bench on the 14th day of December, 1982 and
having heard Mr N. R. Whitehead on behalf of the
appellant and Mr J. A. McGinty on behalf of the re-
spondent and the Full Bench having reserved
judgment on the matter and judgment being de-
livered on the 22nd day of December, 1982 wherein
the Full Bench unanimously dismissed the appeal
and gave reasons therefor, it 1s this day, the 22nd day
of December, 1982 ordered that the appeal be dis-
missed.
By the Full Bench,

(Sgd.) D. J. O’DEA,
[L.S.] President.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 996 of 1982.

Between R. & N. Palmer Pty. Ltd. Appellant, and
The West Australian Timber Industry Industrial
Union of Workers, South-West Land Division,
Respondent.

Before the Full Bench.

His Honour the President, D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner B. J. Collier.

The 23rd day of December, 1982.

Mr B. P. McCarthy on behalf of the appellant.
Mr K. C. Caimanos on behalf of the respondent.

Reasons for Decision.

THE PRESIDENT: This the unanimous decision of
the Full Bench. This is an appeal from a determi-
nation by Commissioner G. G. Halliwell of matters
not settled by agreement at the conclusion of a con-
ference. The Commissioner gave effect to his deter-
mination by issuing an order which required the
appellant company to pay a sum of money to an em-
ployee whose services were terminated through no
fault of his own, the sum representing as we under-
stand it, payment for half the period of completed
service for the purposes of long service leave, that is
to say it was a payment for a loss of expectation in re-
spect of long service leave.

The relevant facts are these. The appellant, having
lost a timber contract in favour of Bunning Bros. Pty.
Ltd. was obliged to terminate the services of an em-
ployee named Rudd. This was done on 16th July,
1982 but fortunately he managed to obtain employ-
ment in a similar position with Bunning Bros. Pty.
Ltd., commencing on the following Monday, 19th
July, 1982. The employee had not been in the em-
ployment of the appellant long enough to become en-
titled to long service leave nor did he have any en-
titlement pro-rata.

The respondent union brought the proceedings be-
fore the Commission and the substance of its argu-
ment on behalf of Rudd was that he should be paid
compensation for the loss of service towards long
service leave which resulted from the enforced ter-
mination. The argument advanced by the union was
that this course was supported by previous decisions
of the Commission in each of which an order had
been made for the payment of a sum representing
half the period of completed service for long service
leave purposes. A number of cases were quoted as
authority supporting the argument. The first of those
cases referred to was Ingle’s case (59 W.AIG. 400)
which concerned H. J. Ingle Pty. Litd. which, because
of a downturn in business, was obliged to terminate
the employment of three employees. It was found
that they had worked for their employer for a suf-
ficient length of time to indicate, in the absence of
evidence to the contrary, an intention to continue in
that employment indefinitely. Their service being
terminated through no fault of their own, they were
found by the Commission to be entitled to recover
compensation for the loss of their service for long ser-
vice leave purposes. The sum to which they were
found entitled was calculated as a compensatory pay-
ment in the nature of pro-rata long service leave cal-
culated on 50 per cent of the service of each of them.

Upon facts which were not dissimilar the same
course was followed by the Commission in the Butler
case (59 W.A.L.G. 1747) and the Civil Flying Services
case (60 W.A.LG. 164).

The respondent before Commissioner Halliwell did
not concede the similarity of the present facts to the
case referred to. It disputed that the circumstances in
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the present instant, in equity, warranted an order in
favour of the employee. Finally the respondent con-
tended that the authority most relevant was what is
known as the Western Glass case (60 W.A.LG. 287)
from which it relied upon the following dicta from
the unanimous decision of the Commission in Court
Session:—

It should not be thought, however, that all dis-
missals of workers with less than 10 years’ ser-
vice should necessarily attract a proportionate
payment for long service leave. Otherwise the
Commission in Court Session would have so pre-
scribed.

The decision of Commissioner Halliwell was that
the circumstances of the matter before him were
more closely aligned to the Ingle case and the follow-
ing cases rather than the Western Glass case.

The appellant brings this appeal on a number of
grounds which it is not necessary to repeat, the sub-
stance of those grounds being that the Commission
erred in following the authority of the Ingle line of
cases despite the decision of the Commission in
Court Session in the Western Glass case. It is there-
fore necessary to examine the latter. It was a case
involving an appeal by Western Glass Works Pty Ltd
against a decision of the Commission adopting the
reasoning of the Ingle case, which required payment
to an employee of a sum in compensation for loss of
pro rata long service leave. The employee was a fe-
male whose contract of employment had been
changed from full time to part time. That contract
was terminated and she was paid the full amount
due under the contract and in addition an amount
equivalent to two weeks’ wages. The Commission in
Court Session made some observations relevant to
the rationale of the Commission’s general order auth-
orising payment of pro rata long service leave after
10 years. That prescription was said to adopt the pre-
vailing Australian viewpoint. The Commission in
Court Session further observed that the Commission
in redundancy cases did not consider itself bound by
the letter of award provisions. It then made the
further observation which has been quoted. Lest that
observation be thought to be expressing disapproval
of the Ingle reasoning it is necessary to note that the
same tribunal found that an order for compensation
was not warranted on the particular facts because the
woman had been paid a sum in addition to that due
under her contract of service and had obtained em-
ployment on the Monday following her termination.
The present facts may be distinguished there being
no payment beyond what was due under the contract
of employment, save that ordered by the Com-
mission.

Upon the appeal Mr McCarthy asserted that there
were not sufficient similarities between the Ingle’s
case and the present case to allow the automatic ap-
plication of the reasoning in that case to justify an
order for payment, particularly in the light of
existing long service leave provisions. There was
underlying his submissions concern that decisions of
the Commission were tending to establish a concept
of entitlement which had no legislative recognition.
Be that as it may the Commission was required to ex-
ercise discretion according to the prescriptions in the
Act upon the particular facts before it. In the Com-
missioner’s judgment the reasoning of Ingle’s case
was applicable. Even though Mr Rudd returned to
work without interruption, the facts are otherwise,
we think, sufficiently similar to permit the appli-
cation of the same reasoning. There does not appear,
on the other hand, to be anything in the decision of
the Commission in Court Session in the Western
Glass case which would compel him to take a con-
trary view.

We would dismiss the appeal.
Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.
No. 996 of 1982.

Between R. & N. Palmer Pty. Ltd. Appellant and
The West Australian Timber Industry Industrial
Union of Workers, South-West Land Division,
Respondent.

Before the Full Bench.

His Honour the President, D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner B. J. Collier.

Order.

THIS matter having come on for hearing before the
Full Bench on the 30th day of November, 1982 and
having heard Mr B. P. McCarthy on behalf of the
appellant and Mr K. C. Caimanos on behalf of the re-
spondent and the Full Bench having reserved
judgment on the matter and judgment being de-
livered on the 23rd day of December, 1982 wherein
the Full Bench unanimously dismissed the appeal
and gave reasons therefor, it 1s this day, the 23rd day
of December, 1982 ordered that the appeal be dis-
missed.

By the Full Benc'h,

(Sgd.) D. J. O’'DEA,
[L.S.] President.

FULL BENCH—
Appeals Against Decision
of Industrial Magistrates—

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 961 of 1982.

Between Hospital Salaried Officers Association of
Western Australia (Union of Workers) Appellant
and Board of Management, Royal Perth Hospi-
tal, Respondent.

Before the Full Bench.

His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. J. Martin.

The 23rd day of December, 1982.

Mr P. M. Nisbet (of Counsel) on behalf of the
appellant.

Mr M. J. Murray (of Counsel) on behalf of the re-
spondent.

Reasons For Decision.

THE PRESIDENT: The Industrial Magistrate found
on the basis of agreed facts that a number of em-
ployees of the appellant refused to carry out particu-
lar duties which they were required to perform and
though ready willing and able to perform other duties
were directed not to do so. In consequence it was
found that the employees were not entitled to salary
for the period from 9th to 23rd November, 1981, dur-
ing which time they refused to carry out lawful
instructions, and complaints for breach of the Hospi-
tal Sacllaried Officers Award No. 39 of 1968 were dis-
missed.
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The Hospital Salaried Officers Association of
Western Australia (Union of Workers) now brings
this appeal against that decision. The thrust of the
appeal is that the Magistrate erred in law in finding
that:—

In the absence of a “stand down” clause or a
“suspension from duty” clause in Award 39 of
1968, and where the contract of employment
subsists, there is no duty on an employer bound
by such Award to continue payments of salary or
wages to his employee until the contract of em-
ployment is brought to an end.

The relevant award does not contain a stand down
or suspension clause, otherwise it is unexceptional,
nothing has been said to indicate that it contains any
features not customary and usual in like awards.
Clauses 9 and 10 deal respectively with Salaries and
Payment of Salaries but their terms and the fact that
the employment was not terminated did not per-
suade the Magistrate that the employees were en-
titled to the salaries claimed. He found that whilst
the award of itself does not provide for the suspen-
sion, or the like, of a worker without salary the terms
of the award did not preclude such action. That was
to recognise the right of the respondent to apply the
principle “no work as directed, no pay”. It is clear
and acknowledged that such a principle operates
under the common law. It derives from recognition
that the right to receive wages springs from the exist-

* ence of a relationship of master and servant and the
performance of services therein: Mallinson w.
Scottish Australian Investment Co. Ltd. (28 CLR 66
at 73) and the idea that, broadly speaking, it is
enough to say that wages are for the service reason-
ably demanded under a subsisting relationship of
master and servant: Automatic Fire Sprinklers v.
Watson (72 CLR 435). The law also recognises that if
an employee presents for work and indicates to his
employer his willingness to perform some only of his
duties he is not ready and willing to perform his obli-
gations under the contract of employment: Aus-
tralian National Airlines Commission v. W.
Robinson (1977 VR 87 at 92).

The notion that the performance of services is a
pre-requisite to entitlement to remuneration has
been consistently applied in cases such as Electricity
Commission of New South Wales v. Federated En-
gine Drivers and Firemens Association of Australia
(1975 AR 179 NSW), Hamersley Iron Pty Limited
and ET.U. (56 W.A.LG. 1889), NSW Teachers Fed-
eration v. Department of Education (1980 Current
Review (B178)) and W.A.G.R. v. AR.U. (61 W.ALG.
477).

In this case, however, the appellant contends that
the exposition of the law by Smithers and Evatt JJ,
which, for brevity, I shall respectfully refer to as the
joint view, in Gapes v. Commercial Bank of Australia
Limited (41 FLR 27) compels the conclusion that on
the present facts the state of employment of the em-
ployees continued as did the obligation of the em-
ployer to pay. The learned Magistrate distinguished
the present facts from Gapes case where the em-
ployee, though performing only some of his duties,
was doing so with the knowledge and consent of his
employer who accepted such performance. He
pointed out that Deane J. expressly acknowledged
that where an employee refuses to carry out a
significant part of his work despite a direction from
the employer it does not entitle him to be paid salary.
Mr Nisbet, for the appellant, contends however that
the joint view disagreed with Deane J. on this matter
and that view prevails as the view of the Court.

Gapes’ case is seen by some as a case of some diffi-
culty. To a Full Bench of the New South Wales In-
dustrial Commission it appeared to be a decision out
of the main stream of authority on the relevant

question (N.S.W. Teachers Federation v. Depart-
ment of Education supra.). G. J. McCarry writing in
the Australian Law Journal Vol. 54 p. 421 at 422 de-
scribed it as inverting the correct approach to the
question of non performance justifying non payment.
This was prompted by the author’s view that the
joint view interpreted the award so as to require some
positive agreement or provision to the effect that non
performance would justify a reduction in salary and
that view appeared to run counter to the substratum
of common law emanating from hallowed authorities
such as Amalgamated Collieries of W.A. Limited v.
True 1938 (54 CLR 417). That interpretation of the
joint view of the award is espoused by the appeilant
and Mr Nisbet argues that one must look only to the
award to find the relevant terms of the contract of
employment.

I respectfully consider the approach of Mr Murray,
for the respondent, in regarding the judgment of
Deane J. as the primary judgment, to be the correct
one. It is a judgment with which the other Judges ex-
pressly agreed in relation to his conclusion on the
facts and the law which led him to interpret the
award in the way that he did. They disagreed only in
respect of the application of Clause 12(c) of the
award to the particular circumstances. Essentially
the judgment of Deane J. recognized that the award
provided that the employee was to be remunerated
on a basis of an annual salary which he was prima
facie entitled to receive while he remained in the em-
ploy of the bank. The only express provision in the
award which absolved the bank from that obligation
was Clause 12(c) which entitled the bank to make de-
ductions in accordance with a formula in respect of
the time in which the employee had been absent from
duty without the consent of the bank during the
period in respect of which the salary was paid. A
written contract of employment operated to require
the employee, in terms, to perform all duties and
tasks required of him. The terms of the award op-
erated upon that contract in the sense that the award
governed the terms of the employment which the
contract created. Where there was inconsistency the
terms of the award prevailed. There was nothing in
the award inconsistent with the provisions of the con-
tract of employment and in refusing to perform part
of the ordinary duties which had devolved upon him
the appellant was in breach of the terms of that pro-
vision of the particular contract.

Deane J. held that an employer is entitled to de-
cline the services of an employee who refuses to per-
form significant parts of his job, at least, for so long
as that refusal persists. On the facts of that case he
would have regarded the employee as absent from
duty for the purposes of clause 12(c) of the award
during any period in which he refused to carry out a
significant part of his duties and was, as a result,
either excluded altogether from performing his
duties, or worked in defiance of his employer’s
instructions. On the facts he found that the employee
actually worked in his job for the three days in
question with the knowledge and consent of the em-
ployer. In those circumstances the express provisions
of the award that the employee was entitled to be
paid a salary at a specified rate were not to be quali-
fied, by implication, that the employee is only so en-
titled while he remains ready, willing and able to
carry out in full the contract of employment between
himself and his employer because the terms of the
award could not properly be read as subject to such
an implication. Deane J. allowed that an award will
ordinarily operate within the general context of the
law of master and servant and that many of the mat-
ters governing the relationship between a particular
employer and a particular employee will commonly
be left by an award to be dealt with by the particular
contract of service between them. However, where an
award contains a specific provision for payment of an



26th January, 1983] WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 13

employee at an annual rate and spells out in some de-
tail the circumstances in which deductions from that
annual salary can properly be made, it will not ordi-
narily be permissible for employer and employee to
emasculate the express terms of the award entitling
the employee to payment by engrafting upon it pro-
visions such as that the employee will only be en-
titled to such payment while he complies with con-
tractual conditions that he work honestly or dili-
gently or while he is ready and willing to perform all
of the duties of his employment. That exposition ap-
pears to me, with great respect, to be compatible with
the common law and in that respect Smithers and
Evatt JJ. agreed with Deane J. Their differences re-
lated to the proper construction of clause 12(c).

Were it not for their express avowal parts of the
joint view may seem to be at odds with Deane J.’s
conclusions to which I have referred and seem, with
respect also to express an uncompromising departure
from the common law (see for example the paragraph
at the foot of p.28).

On the particular facts which they were dealing
with in Gapes’ case the employee was, with the
knowledge and consent of the bank, performing
certain duties, so that there was a state of employ-
ment and the obligation to pay salary persisted was
not conditional upon the performance of particular
duties. In the joint view, on its proper construction,
the award created an unconditional obligation to pay
the fortnightly component of the annual salary as
provided for in the award. The basis of that finding,
as it seems to me, was that the obligation to pay con-
tinued to operate while the state of employment
which arose out of the contract of employment con-
tinued because the employer did not reject part per-
formance. Deane J. in that respect took a different
view.

Gapes’ case is, as usual, to be treated as it was in
fact, a case concerned with its own particular facts.
That is particularly so because the relevant award
contained a particular provision which expressly set
out the occasions and the manner of deducting pay-
ment from salary due, and furthermore the employ-
ment situation continued with the knowledge of the
employer.

Finally, in respect of Gapes’ case it is to be noted
that the joint view took note of True’s case and ob-
servations made in relation to the position between a
contract and an award including the judgment in
Mallinson in that it was observed that every obli-
gation in an award is conditional on the existence of a
contract of employment but once that condition is
fulfilled the award operates and governs the obli-
gations of the parties to the extent that it deals there-
with. Though that is, with respect, another area of
generalisation, the facts of Gapes’ case suggest it was
a particular application to a special modification of
the normal terms of a contract of employment.

In the matter before the Magistrate there were not
particular express provisions which set out the cir-
cumstances in which deductions from salary might be
made so as to preclude the requirements recognised
by the common law. Furthermore, the circumstances
were quite different to Gapes’ case in that the em-
ployer expressly rejected part performance.

In my opinion the Magistrate was right in his de-
cision for the reasons which he expressed. I would
dismiss the appeal.

THE CHIEF INDUSTRIAL COMMISSIONER: I
agree and have nothing to add.

COMMISSIONER MARTIN: I also agree.

THE PRESIDENT: An order dismissing the appeal
will now issue.

Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.
No. 961 of 1982.

Between Hospital Salaried Officers Association of
Western Australia (Union of Workers) Appellant
and Board of Management, Royal Perth Hospi-
tal, Respondent.

Before the Full Bench.

His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. J. Martin.

Order.

THIS matter having come on for hearing before the

Full Bench on the 7th day of December, 1982 and

having heard Mr P. M. Nisbet (of Counsel) on behalf

of the appellant and Mr M. J. Murray (of Counsel)
on behalf of the respondent and the Full Bench
having reserved judgment on the matter and
judgment being delivered on the 23rd day of

December, 1982 wherein the Full Bench unanimously

dismissed the appeal and gave reasons therefor, it is

this day, the 23rd day of December, 1982 ordered
that the appeal be dismissed.

By the Full Bench,

(Sgd.) D. J. O’'DEA,

[L.S] President.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 960 of 1982.
Between Hospital Salaried Officers Association of

Western  Australia (Union of Workers)
Appellant, and Hon. Minister for Health, Re-
spondent.

Before the Full Bench.

His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. A. Johnson.

The 23rd day of December, 1982.

Mr P. M. Nisbet (of Counsel) on behalf of the
appellant.

Mr M. J. Murray (of Counsel) on behalf of the re-
spondent.

Reasons for Decision.

THE PRESIDENT: This is an appeal from a de-
cision of the Industrial Magistrate who dismissed a
number of complaints which alleged that the em-
ployer had breached the relevant award by failing to
pay an employee at overtime rates for time worked
on a number of Saturdays. The facts relate to Mrs H.
M. Knight who was employed at the Osborne Park
Hospital as a physiotherapist and until July of 1981
her ordinary hours of work were performed Monday
to Friday from 8.00 a.m. to 4.00 p.m. That being so
she was a “day worker” within the meaning of Clause
6 (5) of the Hospital Salaried Officers Award No. 39
of 1968. In July Mrs Knight was required by her em-
ployer to work the same hours per day but from
Tuesday to Saturday inclusive. She agreed and was
paid for the work done on Saturday in accordance
with Clause 29 of the award which deals with shift
work. The appellant association prosecuted the com-
plaints before the Industrial Magistrate on the basis
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that the employer was in breach of the award since
Mrs Knight was a day worker and should have been
paid in accordance with Clause 14 (1) which provides
that all time worked at the direction of the employer
outside a worker’s ordinary working hours shall be
paid for at the rate of time and a half for the first
three hours and double time thereafter.

The Industrial Magistrate dismissed the com-
plaints because he found that Mrs Knight had been
employed during the relevant time as a shift worker
and had been correctly paid in accordance with
Clause 29 (2) of the award. This was so because she
was not, during the relevant time, a worker who
worked her ordinary hours from Monday to Friday
inclusive and who commenced work on such days
after 6.00 a.m. and before 12 noon. That is how a day
worker is defined in subclause (5) of Clause 6 of the
award. “Shift worker” is defined in subclause (6) of
Clause 6 as a worker who is not a day worker as de-
fined. In consequence the Industrial Magistrate con-
cluded that Mrs Knight was a shift worker and had
been properly paid in accordance with the award.

The grounds of appeal allege that the Industrial
Magistrate erred as a matter of fact and as a matter
of law in finding that:—

(a) Heather Knight was not a day worker, and

(b) Heather Knight was a shift worker, and

(¢) a worker covered by award No. 39 of 1968
could, at law, change from a day worker to a
shift worker without award Clause 13 (2) (a)
having been complied with.

The appeal falls to be determined, in my opinion,
upon the construction of Clause 13 (2) (a).

Clause 13, where material, provides:—

(1) Except as provided ..., subject to the pro-
visions of subclause (2) of this clause, the or-
dinary working hours, exclusive of meal
intervals, shall not exceed 37% in any week
nor seven and a half in any day. Such hours
shall be worked on five consecutive days in
each week.

(2) (a) A worker shall not be required to work
his ordinary hours on afternoon or night
shift or on a Saturday or on a Sunday
unless the employer and the union
agree that the hours may be so worked.

Subclause (2) (b) which is a corollary of subclause
(2) (a) enables the union and employer to agree that
the ordinary hours of work prescribed in subclause
(1) may be worked on a roster which may vary the
conditions set out in subclause (1). Subclause (2) (c)
provides that in the event of failure to agree, the mat-
ter referred to in paragraphs (a) or (b) of subclause
(2) may be determined by the Board of Reference.

Mr Nisbet, who appeared for the appellant, sub-
mitted that subclause (2) (a) prohibited the employer
from requiring work to be done as ordinary hours on
the Saturday and that the consequence of non-com-
pliance with the subclause is that the hours worked
on the Saturday must be regarded for the purposes of
the award as time worked as required outside the or-
dinary hours of work. Mr Murray, who appeared for
the respondent, contended that non-compliance with
subclause (2) (a), though it might constitute a breach
of the award, was not relevant to the nature of time
worked on Saturday. The learned Magistrate ex-
pressed the view that time worked contrary to
subclause (2) (a) would not, on the wording of the
award, change the category of the employee.

For the purposes of the award the ordinary work-

ing hours of Mrs Knight are those expressed in
Clause 13, subclause (1). That is to say they shall not
exceed 37 hours per week or seven and a half hours
per day and shall be worked on five consecutive days
in each week. Applying that literally the ordinary
working hours of Mrs Knight were worked from

Tuesday to Saturday inclusive. Such ordinary work-
ing hours, however, are qualified in respect of work at
specified times, including Saturday, in that a worker
shall not be required to work her ordinary hours on
those occasions unless the employer and the union
agree that the hours may be so worked. When Clause
13 is read as a whole it is seen that what is contem-
plated is that ordinary hours of work shall be re-
quired on the basis of day shift unless the employer
and the union have agreed upon an alternative man-
ner of work. Where this is so it may provide for the
ordinary hours of work to be worked notwithstanding
the qualifications in subclause (2) (a). Subclauses
(2) (b) and (¢) emphasise what is contemplated by
the clause and lend emphasis to the imperative
nature of the need for agreement in relation to what
is to be regarded for the purposes of the award as or-
dinary hours. The matter is not free of doubt but I
am persuaded that on its proper construction, in the
absence of agreement subclause (2) (a) requires that,
for the purposes of the award, work on Saturday be
excluded from the ordinary working hours. If that
construction is correct Mrs Knight worked her ordi-
nary hours from Tuesday to Friday inclusive. Thus as
a matter of definition she was not a day worker but a
shift worker and that was the conclusion to which the
Industrial Magistrate came. The same conclusion
would, of course, result if Mrs Knight was regarded
as working her ordinary hours for five consecutive
days, Tuesday to Saturday inclusive.

Although this conclusion accords with the primary
finding of the learned Magistrate it does not follow
that Mrs Knight was correctly paid in accordance
with Clause 29 (2) of the award. If, as I have con-
cluded, the Saturday work was not worked within
Mrs Knight’s ordinary working hours, then according
to the award such time was to be paid for in accord-
ance with Clause 14.

Having reached this conclusion I am of the opinion

that the appeal should be upheld and that the com-
plaints should be remitted to the Magistrate to be
dealt with according to law. In respect of matters
raised by Mr Murray pertaining to the time within
which the complaints were brought I would merely
want to say that the amount recoverable from the
employer under the provisions of section 83 (4)
should relate to a period not being more than 12
months prior to the commencement of the proceed-
ings by way of complaint.
THE CHIEF INDUSTRIAL COMMISSIONER:
This is an appeal from a decision of the Industrial
Magistrate given at Perth on the 15th October, 1982
in complaints by the appellant that the respondent
had failed to pay Mrs Heather Maree Knight, a
physiotherapist, overtime in accordance with Clause
14 of the Hospital Salaried Officers Award for work
done by her on various Saturdays between July, 1981
and May, 1982. The facts in the case which were not
disputed were that in January, 1980 Mrs Knight
commenced work at the Osborne Park Hospital as a
physiotherapist. Her hours of work were Monday to
Friday from 8.00 a.m. to 4.00 p.m. In July 1981, Mrs
Knight was approached by the then Assistant Ad-
ministrator of the hospital and was asked to work the
same hours per day, but from Tuesday to Saturday,
to which she agreed. In the period covered by the
complaints the respondent paid Mrs Knight as if she
were a shift worker working ordinary hours on
Saturdays. The learned Industrial Magistrate found
that the respondent was correct in so doing and dis-
missed the complaint.

The learned Magistrate in so deciding found that
during the period under consideration Mrs Knight
was a shift worker as defined in the award and that
the hours worked by her on Saturdays were part of
her ordinary working hours. If those findings be
right, then the result reached by the learned
Magistrate follows from the provisions of Clause
29.—Shift Work.
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In my opinion, the determination of the issue be-
fore us turns upon the true meaning of Clause
13.—Hours of the award and in particular, upon
subclauses (1) and (2) of that clause. So far as ma-
terial, they are respectively in these terms—

i ....... subject to the provisions of
subclause (2) of this clause, the ordinary
working hours. .. shall not exceed 37% in
any week nor seven and a half in any day.
Such hours shall be worked on five consecu-
tive days in each week.

(2) (a) A worker shall not be required to work
his ordinary hours on afternoon or night
shift or on a Saturday or on a Sunday
unless the employer and the union

b) agree that the hours may be so worked.

(b) .....

(c¢) Failing agreement, the matters referred
to in paragraphs (a) or (b) of this
subclause may be determined by the
Board of Reference.

It is trite to observe that the ordinary working
hours within the meaning of the award are not
necessarily the same thing as the hours ordinarily
worked. Of direct significance to the present case is
the fact, for example, that the hours ordinarily
worked by an employee may include a set period of
overtime each day, or on a particular day each week.
In such a case it is clear that the overtime hours are
not ordinary hours within the meaning of the award.
Generally speaking, the ordinary hours of work are
those hours which attract the ordinary time rate of
pay and, as might be expected, Clause 13.—Hours
tells us what they are.

The provisions of that clause need however to be
expanded in construction to make their meaning
clear. Subclause (1) for example, when it provides
that the ordinary working hours shall not exceed
37% per week, nor 7' in any day, though in form a
negative imperative, is to be understood as saying
positively that any hours up to 37% in any week and
7V in any day may be required of an employee as or-
dinary working hours and that it may be required
that those hours be worked at any time of the day.
Similarly, the next sentence in the subclause which
says that “such hours must be worked in five con-
secutive days” despite its imperative form is not to
be understood as compelling the performance of work
on five days, consecutive or otherwise. It is to be
understood as saying that “such hours”—that is the
ordinary working hours—may be worked on any five
days of the week if those days are consecutive, but on
no more than five days per week. It is not I think to
be supposed that the subclause is addressing com-
mands to the employer which he will be seen to dis-
obey if he requires an employee regularly to work
more than 37" hours in a week or 7% hours in a day,
or on more (or less) than, or otherwise than, on five
consecutive days in each week. Indeed, the award in
its  other provisions—notably Clause 14.—
Overtime—deals with what is to be paid in the event
that such circumstances obtain. Thus the purpose of
the subclause is not to set conditions, non-com-
pliance with which will constitute a breach of the
award, but to set the parameters within which hours
which are worked will be recognised as “ordinary
working hours” for the several purposes of the award.

But the subclause is not to be read in isolation
from other provisions of the award. In particular, it
is, by its express terms, to be read “subject to the
provisions of subclause (2)”. Again, I am of the view
that despite the form in which paragraph (a) of the
latter subclause is cast its true purpose is to limit the
broad terms of subclause (1) by excluding from the
ordinary working hours, work performed on the days
or at the times referred to in that paragraph unless

the union has agreed that “the hours”—that is, the

ordinary working hours of the employee con-
cerned—may be worked on those days or at those

times. To construe the paragraph otherwise, as it ap-
pears to me that the learned Magistrate did, is to
produce the curious consequence that the employer
may have work done at ordinary time rates which the
award envisages will be done at overtime rates and
may achieve that result by breaching the very pro-
vision which prohibits it. Moreover, to construe the
paragraph as a prohibition directed to the employer
gives it no effect as a qualification of the provisions of
subclause (1). When paragraphs (a) and (¢) of
subclause (2) are read together it may, I think, be
seen that what the subclause envisages is that an em-
ployer who desires that an employee work as part of

his ordinary working hours, on the days or at the

times mentioned in the paragraph, he must -obtain
the agreement of the union, or failing that, a favour-
able determination from the Board of Reference. The
matter to be determined by the Board of Reference
in such a case is of course, whether the employee’s or-
dinary hours “may be so worked” not whether the
employee may work at all.

It is clear that Mrs Knight was not a “day worker”
as defined. By the operation of the somewhat un-
usual definition contained in Clause 5 of the award
she was therefore a “shift worker”. For the reasons
set out above, I am satisfied that the hours worked by
her on Saturdays were not part of her ordinary work-
ing hours within the meaning of the award because,
falling within subclause (2) (a), they had not been
agreed to as such by the union nor determined as
such by the Board of Reference. They were therefore
“outside” the ordinary working hours and were due
to b(i:1 paid for in accordance with Clause 14 of the
award.

It remains only to mention a question raised by the
respondent as to whether some of the complaints be-
fore the Industrial Magistrate were time barred. At
the time of hearing the appeal a recent decision of
the Industrial Magistrate which dealt with that
question had not been published in the Industrial
Gazette. The decision is now to be found at 62
W.A.LG. 1768 and I find it unnecessary to do more
than say, with respect, that I agree with the con-
clusion reached by the learned Magistrate that the
provisions of section 51 of the Justices Act limiting
the time within which simple offences may be
brought before Justices do not apply to complaints
before Industrial Magistrates.

I am accordingly of the opinion that the appeal
should be upheld and the matter remitted to the
Magistrate for further hearing and determination.

COMMISSIONER JOHNSON: The preliminaries in
this appeal have already been set out by His Honour
the President.

It was not suggested that Monday formed any part
of the ordinary hours in the contract of service so the
employee by definition is a shift worker, refer to
Clause 6.—Definitions.

The award provides that an employee shall not be
required to work ordinary hours on a Saturday unless
the union and the employer agree or failing agree-
ment " if so determined by the Board of
Reference—refer subclause (2) of Clause 13.—Hours.
The provision does not prohibit work on a Saturday
it simply sets out the condition by which work on
that day may be included in the week’s work as ordi-
nary hours so that other entitlements may be deter-
mined. It is the award that determines what hours
are ordinary hours not the employer. There is no
breach of the award by the employer in failing to go
through the procedure described by the award. The
breach arises if the employer fails to pay for the
hourfi worked on Saturday in accordance with the
award.

As there was no agreement between the parties nor
a determination by the Board of Reference, the hours
worked on Saturday are not ordinary hours. The em-
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ployee is therefore a part time worker as contem-
plated by Clause 35.—Part Time Workers because
her ordinary hours are less than 37%. Subclause (3)
of that clause provides—

(3) When a worker is employed under the pro-
visions of this clause, he shall be entitled to
the same leave, penalties and other con-
ditions as prescribed in the Award for full-
time workers, with payment being in the
proportion to which his weekly hours bear to
the weekly hours of a worker engaged full-
time in that class of work.

The penalties and conditions referred to in that
subclause include the provisions of Clause
14.—OQOvertime which prescribes certain penalty rates
for work outside the worker’s ordinary hours. The
employer failed to pay in accordance with the award
and the appeal in my view should be upheld.

THE PRESIDENT: In this matter, the decision of
the Full Bench is that the appeal be upheld and that
complaints Nos. 252-281 of 1982 be remitted to the
%ndustrial Magistrate to be dealt with according to
aw.

Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 960 of 1982.
Between Hospital Salaried Officers Association of

Western Australia (Union of Workers) Appellant
and Hon. Minister for Health, Respondent.

Before the Full Bench.
His Honour the President D. J. O'Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner G. A. Johnson.

Order.
THIS matter having come on for hearing before the
Full Bench on the 9th day of December, 1982 and
having heard Mr P. M. Nisbet (of Counsel) of behalf
of the appellant and Mr M. J. Murray (of Counsel)
on behalf of the respondent and the Full Bench
having reserved judgment on the matter and
judgment being delivered on the 23rd day of
December, 1982 wherein the Full Bench unanimously
upheld the appeal and gave reasons therefor, it is this
day, the 23rd day of December, 1982 ordered that:—
1. The appeal be upheld; and
2. Complaints Nos. 252-281 of 1982 be remit-
ted to the Industrial Magistrate to be dealt
with according to law.
By the Full Bench,
(Sgd.) D. J. O’'DEA,
[L.S.] President.

FULL BENCH—Matters
referred to—Section 27—

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 426 of 1982.

In the matter of the Industrial Arbitration Act, 1979
and in the matter of an application by The Aus-
tralian Workers’ Union, West Australian
Branch, Industrial Union of Workers, for a dec-
laration pursuant to section 29 of the Act; and in
the matter of questions of law arising from the
said application being referred pursuant to sec-
tion 27 (1) (u) of the Act.

Before the Full Bench.
His Honour the President D. J. O'Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner B. J. Collier.

The 24th day of December, 1982.

Mr E. M. Franklyn Q.C. and with him Mr J. R.
Brooksby (of Counsel) on behalf of the Australian
Workers Union, West Australian Branch, Industrial
Union of Workers.

Mr S. R. Edwards (of Counsel) on behalf of the
Amalgamated Metal Workers and Shipwrights Union
of Western Australia.

Mr R. Woodward on behalf of B.H.P. Minerals
Limited (W.A.).

Mr L. A. Jackson (of Counsel) and with him Mr
L. H. Pilgrim on behalf of Cliffs Robe River Iron As-
sociates and Others.

Reasons for Decision.

THE PRESIDENT: This is a reference to the Full
Bench of questions of law which are said to arise in
the matter of an application made by the Australian
Workers’ Union, West Australian Branch, Industrial
Union of Workers (A.W.U.) for a declaration. On the
hearing before us an amendment which related to the
word “industry” was proposed in relation to the dec-
laration and in consequence the questions posed. It
was a matter of consensus that we should answer the
questions before us on the basis that the amend-
ments were made, it being understood that in due
course, if necessary, the declaration will be formally
amended in the initial proceedings. The matter was
proceded with on that basis.

The Amalgamated Metal Workers and Shipwrights
Union of Western Australia (A.M.W.5.U.) gave no-
tice of objection to the application for a declaration
and the Commission directed service of the appli-
cation upon various employers likely to be affected.
In these proceedings Mr E. M. Franklyn Q.C. and Mr
J. R. Brooksby (of Counsel) appeared for the AW.U.,
Mr S. R. Edwards (of Counsel) appeared for the
AMW.S.U,, Mr R. Woodward appeared for B.H.P.
Minerals Limited (W.A.), formerly Dampier Mining
Company, Mr L. A. Jackson (of Counsel) and Mr L.
H. Pilgrim appeared for Cliffs Robe River Iron As-
sociates and others, members of the Australian Mines
and Metals Association.

As amended, the following is the declaration
sought:—

Notwithstanding any provision in any Agree-
ment or Award made between and or binding
upon—

the Union and or the Amalgamated Metal
Workers and Shipwrights’ Union

and

Employer Parties to the Agreement and/or
Award.
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The Union is entitled to the exclusion of all
other Unions to enrol as a member and to rep-
resent in their industrial interests all persons
employed or usually employed in the Classifi-
cation of Trades Assistant in the industry or
calling of Metalliferous Mining and the Pro-
duction of Minerals outside of the South West
Land Division, and or further that any such per-
son shall not be entitled by reason of such classi-
fication to enrol or be enrolled as a member of
any Union other than The Union, outside of the
South West Land Division.

The questions required to be answered are as fol-
lows:—

(a) Whether the constitution rule of the Aus-
tralian Workers’ Union, West Australian
Branch, Industrial Union of Workers
(hereinafter referred to as the AW.U.)
embodies the classification trades assistant
in the industries or callings of metalliferous
mining and production of minerals outside
the South West Land Division.

(b) Whether the constitution rule for the Amal-
gamated Metal Workers and Shipwrights
Union of Western Australia embodies the
classification trades assistant in the indus-
tries or callings of metalliferous mining and
production of minerals outside of the South
West Land Division.

(¢c) Whether the application of the AAW.U. re-
lates to an industrial matter within the
meaning of the Act.

(d) If the answer to (a) is Yes and to (b) No
whether the Commission has the
jursidiction to make the declaration in the
terms of the application.

(e) If both unions have constitutional coverage
of trades assistants in the industries or call-
ings of metalliferous mining and production
of minerals outside the South West Land
Division, whether the Commission has
jurisdiction to grant to one union the right
to represent the industrial interests of
trades assistants in the industries or callings
of metalliferous mining and production of
minerals outside the South West Land Div-
ision to the exclusion of the other.

It is sufficient to say that some doubt was ex-
pressed concerning the adequacy of ascertained facts
to enable all questions to be answered but it was
agreed that we would proceed accepting an assertion
by Mr Edwards as to a trades assistant in terms to
which I will later refer, and receiving the registered
rules of the A W.U. and the AM.W.S.U.

Question A:

The constitution of the AW.U.
4.—Membership where relevant provides:—

The union shall consist of an unlimited
number of workers employed or usually em-
ployed in any of the following industries or call-
Ings:—

(c) metalliferous mining and the production of
minerals (including the harvesting of salt,
dredging and sluicing work), the transport,
storage, loading and unloading, other than
the loading and unloading of ships South of
the 26th parallel of latitude, of minerals,
metals and ores, the production and supply-
ing of electric current, mechanical engineer-
ing, the smelting, reducing and refining of
ores and metals (including the charcoal iron
and steel industry) and the supplying of
firewood for mines.

Provided that all persons who have been ap-
pointed as officers or employees of the Union
shall be entitled also to become and remain
members of the Union during their continuance

23281—2

in Rule

in office or employment; Provided further that
no person who is or is eligible to be a member
of—
Eastern Goldfields Municipal and Road
Board Labourers’ Union of Workers;

Western  Australian  Municipal, Road
Boards, Parks and Racecourse Em-
ployees’ Union of Workers, Perth;

The West Australian Timber Industry In-
dustrial Union of Workers, South West

. Land Division;
The Western Australian Government
Tramways, Motor Omnibus and River

Ferries Employees’ Union of Workers,
Perth;

The Builders Labourers’ Union of Workers
of Perth, Western Australia;

Westralian Brickyard, Pottery, Porcelain
and Roof Tile Fixers Employees’ Union
of Workers, Perth;

as constituted on the 19th day of August, 1974;
or any other Union registered under the pro-
visions of “Industrial Arbitration Act, 1912-
1941” (as reprinted) at the date of registration of
this Union shall be eligible for or admitted to
Membership of the Union.

In Application No. C.R.133 of 1977 (59 W.A.LG.
pt. 1 71) the Commission in Court Session dealt with
an application to determine whether the constitution
of the A W.U. was such that tradesmen’s assistants
are eligible to belong to that union. In its judgment it
referred to the result of investigations which showed
that except in respect of electrical labourers no other
union was, at 15th July, 1941, which was the date of
registration of the A.W.U.,, registered with a consti-
tution that would enable it to admit to membership
tradesmen’s assistants employed in the iron-ore pro-
duction and processing industry in that area of the
State in which the industry is conducted. The Com-
mission in Court Session reached the conclusion that
all tradesmen’s assistants other than assistants to
electrical tradesmen were entitled to be members of
the AW.U. The Industrial Appeal Court sub-
sequently confirmed that part of the decision which
excluded electrical tradesmen. The decision has
otherwise not been challenged. The judgment dis-
closed a careful analysis to ascertain that no other
union was registerd with a consitution which would
have enabled it to admit to membership the relevant
employees. This involved examination of all the con-
stituents of the present amalgamation which consti-
tutes the A M.W.S.U. other than the Boilermakers
union which I have noted specifically by its rules ex-
cludes assistants of tradesmen. I regard the decision
of the Commission in Court Session as settling the
question of law raised in question (A).

Question B:

The constitution of the AMW.S.U. in Rule
2.—Constitution, where relevant, provides:—

2. The Union shall consist of workers em-
ployed or usually employed—

(a) in the State of Western Australia and
engaged in any of the following trades
oz )branches or vocations:

i
iron workers’ assistants including
process workers, ... fitters assist-
ants, moulders assistants,
boilermakers assistants, black-
smiths strikers, . ..

It has been asserted and its correctness is assumed
that a worker in vocations such as those described
above in the rule, who is wholly engaged assisting a
tradesman or whose major and substantial employ-
ment requires him to assist a tradesman, is a trades
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assistant. It follows upon the plain construction of
rule 2 that it embodies the classification trades as-
sistant and it operates “in the State of Western Aus-
tralia”. Mr Franklyn was instructed not to make the
concession but there being no objection from any
other party the conclusion is I think inescapable that
question (B) must be answered affirmatively. In the
result it is not necessary to answer question (D)
which is predicated upon a negative answer to
question (B).

Question C:

The application commences:—

The Australian Workers’ Union, West Aus-
tralian Branch, Industrial Union of Workers
(hereinafter called “The Union”) makes appli-
cation to the Western Australian Industrial
Commission for a declaration in the following
terms:

I previously set out the text of the declaration.To
answer the question it is necessary to appreciate what
it is that the declaration, if granted, will do. For this
reason I think it is first necessary to explain that in
its present form it may not be made by the Com-
mission below within power because in so far as it re-
lates to the right of enrolling persons in membership
it seems to trespass on the prerogative of the Com-
mission constituted as a Full Bench. This matter was
raised during the course of the hearing and as I
understand it Mr Franklyn and indeed each of the
others, accepts that in considering this question the
declaration will be treated only in respect of an en-
titlement to represent the industrial interests of per-
sons employed or usually employed in the relevant
classification. That is to say the AW.U. will have
that right or privilege to the exclusion of other
unions. The declaration refers to industrial interests
and for present purposes that is understood to refer
to matters going to the protection or advancement of
conditions of employment. There are numerous
references in the Industrial Arbitration Act which
support the role of a union in relation to the interests
of employees, section 53 is one example. The
reference to the verb “represent” involves the con-
cept of treating with employers to bring about the
protection or advancement of conditions. What the
declaration seeks then is representation of trades as-
sistants by the A.W.U. to the exclusion of all other
unions and therefore it involves the corollary that de-
nies representation of that kind to the AM.W.S.U. It
does not, however, compel employees to accept the
union in any sense that it could be said to effect com-
pulsory unionism and so offend the provisions of the
Act. A declaration which in its operation will have
the effect that I have described, is then the matter
which the application deals with. The question is
whether that is an industrial matter.

Mr Franklyn’s argument, as I understand it, first
claims that the existence of the right to represen-
tation possessed by the union (or privilege whichever
it is), though it is disputed, is a matter affecting or re-
lating to the right or privilege to do what the Act rec-
ognises is within the objects of the union and is an in-
dustrial matter presumably in terms of paragraph
(e). It is also said to be an industrial matter because
it relates to the privileges, rights and duties of em-
ployees which is a reference to the primary defi-
nition. Both Mr Franklyn and Mr Edwards sup-
ported their arguments by reference to the Con-
tainers Case, R. v. Commonwealth Conciliation and
Arbitration Commission ex parte Transport Workers
Union reported in 119 C.L.R. 529. That case dealt
with a demarcation dispute and the conflicting
claims of different unions as to the performance of
wo§k by their members. In that case the Chief Justice
said:—

...conflicting claims by different unions and
their members for the right to perform the
work”. This, as I understand it, is an industrially

understood phrase to express the footing on
which a demarcation dispute usually emerges
.... Inevitably, therefore, unions are in their
representative capacity involved in demarcation
disputes, that is to say, in disputes between the
employer and the employee as to which of his
employees he shall assign the performance of
particular work . ... But neither the inter-union
aspects of the demarcation dispute nor the em-
ployer’s indifference to its result can be allowed
to deny the fact that the demarcation dispute is
fundamentally a dispute between employer and
employee and properly regarded for the purposes
of the Constitution and the Act as involving the
relationship of employer and employee . . .

Mr Franklyn claimed that the situation which was
described in that case was similar to what was con-
templated by the declaration. Mr Edwards, on the
contrary, says the situations are quite distinct, the
present case is a dispute between unions as to rep-
resentation whereas the Containers Case was a dis-
pute regarding the allocation by the employer of
work as between unions. In his contention a compe-
tition between unions about representation does not
involve an industrial matter and he calls in aid dicta
of the Chief Justice from the Containers Case which
suggests that a dispute between unions of that kind
would not be an industrial dispute. The matter ap-
pears at page 539.

It may be granted that a dispute solely be-
tween two registered organizations of employees,
each of which is able by its constitution to have
members who follow the same trade or calling, as
to which of them should be entitled to represent
and protect the industrial interest of persons fol-
lowing that trade or calling would not be an in-
dustrial dispute within the statutory definition.

Mr Franklyn refers to contrary views expressed by
the others in the majority, Mr Justice Windeyer and
Mr Justice Menzies. At page 556 Mr Justice
Windeyer said:—

As workers in industry are now organized, dis-
putes as to demarcation of functions in relation
to a particular task do not, as I understand the
matter, depend simply upon the craft in which a
particular man is a journeyman. They may arise
from claims of rival organizations that their
members shall be employed upon particular
tasks in particular places. These dissensions can
obviously directly affect employers; for they
must know with what union or unions they are to
deal as representing the workers they employ.
Demarcation questions in that sense are thus, I
think, “matters pertaining to the relations of em-
ployers and employees” within the meaning of
that expression in the statutory definition of
“industrial matters”.

At page 551 Mr Justices Menzies said:—

Were it not for the effect which two decisions
of this Court, viz. R. v. Wallis (1); R. v
Findlay; ... have attributed to the provision
which is now s. 47 of the Conciliation and Arbi-
tration Act 1904-1968 (Cth) I would have been
prepared to hold that a dispute whether only
members of a particular union should be em-
ployed to do certain work would be an industrial
dispute simply because it pertains to the re-
lations of employers and employees.

In summary it is Mr Edwards’ contention that the
declaration is aimed at delimiting the representation
of the A.M.W.S.U. and does not in any way affect the
employment relationship and is not therefore an in-
dustrial matter.

Mr Jackson supported the submissions made by
Mr Franklyn. He took the declaration to be directed
to seeking representation of employees in their in-
dustrial interests and therefore clearly relating to the
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employer and employee relationship and to the rights
or privileges of employees to be represented by a par-
ticular union. :

If the declaration sought to exclude all but mem-
bers of the A.W.U. from employment in the industry
it would not be an industrial matter not only because
it would relate to preference which is excluded
specifically but because it would not relate to the em-
ployer/employee relationship but to the em-
ployee/union relationship (R. v. Findlay 81 C.L.R.
537 at 550).

If granted the declaration will operate to invest the
AW.U. with the privilege of exclusive representation
and in as much as it now has that privilege which it
shares with the A M.W.8.U.,, each having eligibility to
cover trades’ assistants, it will create a right in the
AW.U. as against the AM.W.S.U. for that represen-
tation. It will affect, by confirming, a privilege, which
an employee who is a trades’ assistant in the industry
already possesses, to such representation. It appears
apparent to me that the right in the A.W.U. and the
privilege of the employee are factors which in each
given case advance the interests of the employee in
respect of his employment and affect directly the in-
dustrial relations of employer and employed and
therefore fall within the terms of the primary defi-
nition. The wearing of a union badge was seen to
have that effect and to relate to an industrial matter
in a case decided long ago and reported in 17 C.L.R.
680 and I draw comfort and support from the obser-
vations in the joint judgment of Isaacs and Rich J. J.
in that case at page 694. In R. v. Portus ex parte
A.N.Z. Banking Group Limited 127 C.L.R. 353 at
page 363, Walsh J. said:—

It is true that whilst the Court has laid stress
on the requirement that the relationship to
which an industrial matter must pertain is that
between an employer as employer and an em-
ployee as employee, a narrow view is not to be
taken of what may arise out of that relationship
or may be sufficiently connected with it to bring
a demand within the description of an industrial
matter. In Reg. v. Findlay: Ex parte Common-
wealth Steamship Owner’s Association Dixon C.
d., after referring to what had been stated in R.
v. Kelly; Ex parte Victoria (8) as to the
insufficiency of the possibility of “an indirect,
consequential and remote effect” upon the re-
lations of employers and employees, went on to
say:

But our conception of what does arise out
of the relations or is connected with them
includes much that is outside the contract of
service and its incidents and the work done
under it.

In my respectful submission it appears, with the
greatest deference to the authorities and in relation
to what was said by Dixon C. J. and what was found
by the High Court in Portus’ case, a more restricted
view of the scope of the employment relationship
touched by the industrial matter is the rule today.
The Portus’ interpretation followed by the Industrial
Appeal Court in the Hospital Employees Union case
(54 W.A.LLG. 1266) and binding upon this Com-
mission (Metropolitan Laundry Employees v. Lakes
Hospital (62 W.A.LG. 2424), (“the Check-off case”) )
indicates that the pressing test today is whether the
matter concerns either of the broad aspects with
which the relations of employers and employees are
concerned, namely the performance of work by the
employee and the receipt of a reward for that work
from the employer.

I think the declaration in operation touches that
kind of relationship in a sufficiently proximate way
to meet the test. There is the privilege in the em-
ployee and the right in the union and they each relate
to interests in industry, that is, between employee
and employer and which are by definition confined to

matters relating to conditions of employment.
Neither the privilege nor the right relates directly to
such conditions but undoubtedly affects them.

I must say in passing that it is difficult to know
what situation is contemplated by paragraph (e) if it
is not a situation such as this one. It is necessary
however, consistent with the decision in “the check-
off case”, that the matter under enquiry be an indus-
trial matter in terms of the general definition. In my
respectful opinion there is much in the judgments in
the “Containers case” which supports the principle
that a matter where a union seeks representation of
employees affects the employer and the industrial re-
lationship whether the claim originates from the em-
ployer or not although it may well be that a matter
which merely involves a dispute by two unions as to
coverage might not be an “industrial dispute”. In this
case however the question relates to the nature of an
application for a declaration and although the genesis
of the application may lie in the competition between
the A.W.U. and the AM.W.S.U. the matter is a mat-
ter of substance which involves a claim for a privilege
or right to be granted to one of the unions. With great
respect to Mr Edward’s contrary view it appears to
me that the Industrial Appeal Court took a similar
view in relation to a matter involving the present
unions over the eligibility of drivers where an appeal
was brought from a decision made on the application
of an employer. On a submission that the difference
between the unions as to eligibility was not an indus-
trial matter, the Appeal Court ruled that the
questions of eligibility had a direct application to the
employment, by the applicant company, of workers
and that it was an industrial matter. Furthermore it
would have been prepared to hold, if necessary, that
it related to an industrial dispute. I think there is a
parallel in the application before us which in its ef-
fect will have a direct application to the employment
conditions of employees in the industry. In my op-
inion the application relates to an industrial matter.

Question E:

Having decided that the application relates to an
industrial matter and no specific argument being ad-
dressed in support of this question I wish only to say
that the Commission may, subject to the Act, make a
declaration. In short, it has jurisdiction and that is all
the question is concerned with. There is substance in
the comments of the Chief Industrial Commissioner
concerning this question, which comments 1 have
read in draft form, but they involve matters which,
do not call for an expression of opinion as the
question is framed.

In summary I would answer the questions as fol-
lows:—

(A) Yes.
(B) Yes.
(C) Yes.
(D) Not necessary to answer.
(E) Yes.

THE CHIEF INDUSTRIAL COMMISSIONER:
The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers (the A.W.U.)
applied to the Commission for a declaration in the
following terms:—

The Australian Workers Union, West Aus-
tralian Branch, Industrial Union of Workers
(hereinafter called “The Union”) makes appli-
cation to the Western Australian Industrial
Commission for a declaration in the following
terms:

Notwithstanding any provision in any
Agreement or Award made between and or
binding upon;

The Union and or the Amalgamated Metal
Workers and Shipwrights Union;

and

Employer Parties to the Agreement and/or
Award.
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The Union is entitled to the exclusion of all
other Unions to enrol as a member and to rep-
resent in their industrial interest all persons em-
ployed in the classification of Trades Assistant
in the mining industry, outside of the South
West Land Division, and or further that any
such person shall not be entitled by reason of
such classification to enrol or be enrolled as a
member of any Union other than The Union,
outside of the South West Land Division.

but the matter proceeded before us upon the footing
that the application would be amended by substitut-
ing for the words “mining industry” the passage
“industries or callings of metalliferrous mining and
the production of minerals” and by deleting the pass-
age “to enrol as a member and”. The reasons for
those amendments were in the case of the former,
that the words in the proposed Declaration would
then correspond with those used in the applicant’s
consitution rule and, in the case of the latter, that
such a Declaration could not be made unless at least
the consitution rule of the Amalgamated Metal
Workers and Shipwrights Union (the AM.W.S.U.)
was to be varied. It was recognised that such a vari-
ation could not be effected in these proceedings.

The questions of law as amended during the pro-
ceedings, which were referred to the Full Bench,
were:—

(a) Whether the consitution rule of the Aus-
tralian Workers’ Union, West Australian
Branch, Industrial Union of Workers
(hereinafter referred to as the AW.U.)
embodies the classification trades assistant
in the industries or callings of metalliferous
mining and production of minerals outside
the South West Land Division.

(b) Whether the constitution rule for the Amal-
gamated Metal Workers & Shipwrights
Union of Western Australia embodies the
classification trades assistant in the indus-
tries or callings of metalliferous mining and
production of minerals outside of the South
West Land Division.

(¢) Whether the application of the A.W.U. re-
lates to an industrial matter within the
meaning of the Act.

(d) If the answer to (a) is Yes and to . (b) No
whether the Commission has the
jurisdiction to make the declaration in the
terms of the application.

(e) If both unions have constitutional coverage
of trades assistants in the industries or call-
ings of metalliferous mining and production
of minerals outside of the South West Land
Division, whether the Commission has
jurisdiction to grant to one union the right
to represent the industrial interests of
trades assistants in the industries or callings
of metalliferous mining and production of
minerals outside the South West Land Div-
ision to the exclusion of the other.

The A.W.U. asserted, and the A.M.W.S.U. did not
seek to deny, that question (A) should be answered
affirmatively by reason of the decision of the Com-
mission in Court Session in matter No. C.R. 133 of
1977, given on 16 September, 1977 and reported in
both 57 W.ALG. 1671 and 59 W.A.LG. 71. As the
question is to be understood to refer to tradesmen’s
assistants other than electrical tradesmen’s assist-
ants, that appears to me to be the correct view of the
matter.

The constitution rule of the A M.W.5.U. embraces
workers employed, or usually employed, in the vo-
cation of fitter’s assistant, moulder’s assistant,
boilermaker’s assistant, or blacksmith’s striker. It is
common ground that employees whose major and
substantial work is that of assisting one of those
tradesmen are eligible to belong to the A M.W.S.U.

and are trades assistants for the purpose of the
questions which have been referred to the Full
Bench. In the context of the respective rights of the
AW.U. and the AMW.S.U. question (B) also
should be answered in the affirmative.

In the light of those answers, question (D) does not
call for an answer.

I turn then to question (C) that is, the question
whether the declaration sought by the A.W.U. relates
to an industrial matter. By section 7 of the Industrial
Arbitration Act, 1979—“Industrial Matter” means—

any matter affecting or relating to the work,
privileges, rights, or duties of employers or em-
ployees in any industry or of any employer or
eraployee therein and, without limiting the gen-
erality of that meaning, includes any matter re-
lating to—

(a) the wages, salaries, allowances, or other re-
muneration of employees or the prices to be
paid in respect of their employment;

(b) the hours of employment, sex, age, qualifi-
cation, or status of employees and the mode,
terms, and conditions of employment in-
cluding conditions which are to take effect
after the termination of employment;

(c) the employment of children or young per-
sons, or of any person or class of persons, in
any industry, or the dismissal of or refusal to
employ any person or class of persons
therein;

(d) any established custom or usage of any in-
dustry, either generally or in the particular
locality affected;

(e) the privileges, rights, or duties of any union
or association or any officer or member
thereof in or in respect of any industry;

but does not include—

(k) any of the following matters—

(i) compulsion to join a union to obtain or
hold employment;

(ii) preference of employment at the time
of, or during, employment by reason of
being or not being a member of a union;

(iii) non-employment by reason of being or
not being a member of a union;

or any matter relating thereto.

Some difficulty exists over the construction of the
foregoing definition. It will be observed that the ex-
pression is defined in general terms followed by par-
ticular matters in lettered paragraphs, and the
question arises whether the specified paragraphs
should be read down so as to bring their meaning
within that of the general words of the definition.
Dicta in the reasons for decision of members of the
Full Bench in Metropolitan Laundry Employees In-
dustrial Union of Workers v. The Board of Manage-
ment, The Lakes Hospital (62 W.A.LG. 2424 and at
2426) suggest that the specified paragraphs should be
read down in that way, but I doubt, with respect,
whether that is the correct manner in which to ap-
proach the construction of the definition. The mat-
ters described in the lettered paragraphs are, it seems
to me, to be seen either as examples of what the gen-
eral words are intended to embrace, or as matters
which are “industrial matters” irrespective of the
general words. If it be the case that they are declara-
tory of what the general definition includes then the
determination of what it is that they declare would
appear to be logically anterior to the ascertainment
of the scope to be given to the general words. If, on
the other hand, they are intended to be seen as in-
dustrial matters independently of the general terms
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of the definition, then they must be interpreted inde-
pendently of those general terms. That is not of
course to say that they should be treated as if they
appeared in isolation from the rest of the statute and
where there is doubt as to their meaning, the broad
scope of the statute and the matters with which it
deals are all relevant in determining the meaning to
be attributed to any of them (see Clancy v. Butchers
Shop Employees Union—1 C.L.R. 181 at p. 207).

In R. v. The Commonwealth Conciliation and Arbi-
tration Commission and Others; ex parte the
Transport Workers Union of Australia ((1969) 43
AL.J.R. 438) Barwick C. J. regarded the several
paragraphs as constituting a “particularisation of the
opening words of the definition of ‘industrial mat-
ters’” in section 4 of the Commonwealth Act. Para-
graph (p)—the relevant paragraph in that
case—would, in his opinion, have been in itself suf-
ficient warrant for holding the matter in issue to be
an industrial matter. However, even without the
“benefit of the particularisation” the Chief Justice
was of the opinion that the matter was an “industrial
matter” within the general words of the definition (p.
443). Kitto J. observed that—

The general words of the definition of
“industrial matter” were therefore not satisfied
and ...none of the lettered paragraphs of the
definition applied. (p.446)

Menzies J. said—

To fall within that definition the matter must
pertain to the relations of employers and em-
ployees, or else fall within one or other of the
paragraphs lettered (a) to (q) which follow the
general words of the definition. (p.447) (My em-
phasis)

and at p.448—

It appears to me that, if a matter is an indus-
trial matter because it falls within one of the let-
tered paragraphs in s.4(1), it can only be in a
clear case that some other provision of the Act
should be regarded as forbidding the settlement
of a dispute as to that matter in accordance with
the provisions of 5.23 of the Act.

Windeyer J., after observing that the jurisdiction
which the Parliament had committed to the Com-
mission had been conferred in ample terms and that
the Court “ought not to be astute to interpret them
narrowly”, went on to say—

However, even if I be wrong in thinking that
the question ... was within the initial words of
the statutory description of an “industrial mat-
ter”, it was I think an industrial matter because
within the particular description in paragraph
(p) of the definition. (p.449)

and Owen J. held that the subject did not fall within
paragraph (p) but was nevertheless a matter which
pertained “to the relations of employers and em-
ployees” (p.451).

The opinions expressed in that case appear to me
to lead to the conclusion that a matter will be an in-
dustrial matter if it falls within any of the lettered
paragraphs construed independently of the general
words of the definition.

In the present case the declaration which is sought
falls squarely within the terms of paragraph (e) of the
definition. It seeks to confirm the right of the A W.U.
to represent all persons employed as trade assistants
in a specified industry and to exclude the right of the
A.M.W.S.U. to represent those who are or are eligible
to be members of that union. It is therefore a matter
relating to the rights of those unions in and in respect
of that industry. In my opinion, it is unnecessary to
take the matter further in order to hold that the ap-
plication relates to an industrial matter. It may
nevertheless be remarked that the right which it is
sought to have declared is not one that is in any way
foreign to the broad scope of the Act, or the matters

with which the Act is concerned. As to that, reference
may be made to the Long Title which expresses an
intention to deal with “the rights and duties of
unions” in contrast with “the mutual rights and
duties of employers and employees”; to section 6 (d)
which declares one of the principal objects of the Act
to be the recognition of unions “as lawful and respon-
sible bodies for the protection, representation and
advancement of the interests of their members”; to
section 53 which provides for the registration as
unions of societies of employees associated for the
purpose of protecting or furthering the interests of
employees in any industry; and to section 61 which,
upon the union being registered, renders it subject to
the jurisdiction of the Court, the Commission and to
the Act. There are other provisions in similar vein,
which might be referred to but the foregoing are, I
think, sufficient to illustrate the point.

The remaining question which is expressed as a
question going to the jurisdiction of the Commission
requires, in my opinion, consideration of a number of
provisions of the Act.

Section 23 (1) provides that—

Subject to this Act, the Commission has
cognizance of . .. any industrial matter and may
make an award, order, or declaration relating to
any such matter, . ..

The declaration which is presently sought relating as
it does to an industrial matter, therefore falls within
the general scope of the Commission’s jurisdiction. It
must be asked, however, whether it is excluded from
jurisdiction by operation of the opening words
“subject to this Act”. In answering that question it is
necessary to understand what it is that the appli-
cation seeks to do. Positively, as I have observed, it
seeks to confirm a right in the A.W.U. Negatively, it
seeks to preclude the exercise by the AM.W.S.U. of
the right to represent the industrial interests of per-
sons eligible to be members of it. It thus seeks in part
to prevent the A.M.W.S.U. from having dealings with
employers in the industry in question with respect to
the conditions of employment of trades assistants. I
do not know how a binding declaration could be
made to effect that purpose. But the application
must be taken to go further and be seen as seeking to
prevent the AM.W.S.U. from bringing to the Com-
mission an application of any kind on behalf of, or in
the interests of, such persons, and it seems to me for
the reasons which follow that such a declaration,
even if valid, would at best be of uncertain value.
Section 29 authorises any union to refer any indus-
trial matter to the Commission. By section 23, a mat-
ter so referred is within jurisdiction. By section 26,
the Commission in the exercise of its jurisdiction is
required to act according to equity, good conscience
and the substantial merits of the case.

Finally, by section 27, the Commission may, in re-
lation to a matter before it, dismiss the matter on a
number of grounds which it is unnecessary to set out.
Having regard for those provisions, it appears to me
that a declaration in the terms sought could not pre-
vent the AMW.S.U. from bringing to the Com-
mission an application relating to the conditions of
employment of trades assistants, nor could it absolve
the Commission from considering any such appli-
cation on its merits in accordance with section 26, un-
less for one of the reasons mentioned in section 27 (1)
it was of the opinion that the matter should be dis-
missed. I am disposed to the view that a declaration
in the terms of the application, in so far as it con-
cerned the Commission, would amount to no more
than a declaration of intent by the Commission as to
how it would deal with any future application by the
A.M.W.S.U. Such a declaration could not be binding
on the Commission, however constituted on any
future occasion, because of the provisions of the Act
to which I have referred.
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I am thus of the opinion that although the appli-
cation is not beyond the Commission’s jurisdiction a
declaration in the terms sought, to the extent that it
purported to prevent the A.M.W.S.U. from bringing
applications to the Commission on behalf of trades
assistants eligible to be members of that union would
be a nullity. Nevertheless, being within jurisdiction,
the provisions of section 26 apply to the Commission
in dealing with it and the Commission is thus not
bound to make an order in the specific terms applied
for.

I would answer the questions of law accordingly.

COMMISSIONER COLLIER: I agree that the
answers to the questions posed should be as set out
by His Honour the President and the Chief Indus-
trial Commissioner. I have nothing to add.

THE PRESIDENT: An order will issue to give for-
mal effect to the decision of the Full Bench.

Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 426 of 1982.

In the matter of the Industrial Arbitration Act, 1979;
and in the matter of an application by the Aus-
tralian Workers’ Union, West Australian
Branch, Industrial Union of Workers for a dec-
laration pursuant to section 29 of the Act; and in
the matter of questions of law arising from the
said application being referred pursuant to sec-
tion 27(1)(u) of the Act.

Before the Full Bench.
His Honour the President D. J. O’Dea.
Chief Industrial Commissioner E. R. Kelly.
Commissioner B. J. Collier.

Order.

In this matter the following questions were
referred to the Full Bench pursuant to section
27(1)(u) of the Acti—

(a) Whether the consitution rule of the Aus-
tralian Workers’ Union, West Australian
Branch, Industrial Union of Workers
(hereinafter referred to as the A.W.U.)
Embodied the classification trades assistant
in the industries or callings of metalliferous
mining and production of minerals outside
the South West Land Division.

(b) Whether the constitution rule for the Amal-
gamated Metal Workers and Shipwrights
Union of Western Australia embodies the
classification trades assistant in the indus-
tries or callings of metalliferous mining and
production of minerals outside of the South
West Land Division.

(¢) Whether the application of the A.W.U. re-
lates to an industrial matter within the
meaning of the Act.

(d) If the answer to (a) is Yes and to (b) No
whether the Commission has the
jurisdiction to make the declaration in the
terms of the application.

(e) If both unions have constitutional coverage
of trades assistants in the industries or call-
ings of metalliferous mining and production
of minerals outside the South West Land
Division, whether the Commission has
jurisdiction to grant to one union the right
to represent the industrial interests of
trades assistants in the industries or callings
of metalliferous mining and production of
minerals outside the South West Land Div-
ision to the exclusion of the other.

The matter having come on for hearing before the
Full Bench on the 23rd day of November, 1982 and
having heard Mr E. M. Franklyn Q.C. and with him
Mr J. R. Brooksby (of Counsel) on behalf of the Aus-
tralian Workers Union, West Australian Branch, In-
dustrial Union of Workers; Mr. S. R. Edwards (of
Counsel) on behalf of the Amalgamated Metal
Workers and Shipwrights Union of Western Aus-
tralia; Mr R. Woodward on behalf of B.H.P. Minerals
Limited (W.A.) and Mr L. A. Jackson (of Counsel)
and with him Mr L. H. Pilgrim on behalf of Cliffs
Robe River Iron Associates and Others and the Full
Bench having reserved judgment on the matter and
judgment being delivered on the 24th day of
December, 1982 wherein the Full Bench answered
the said questions and gave reasons therefor, it is this
day, the 24th day of December, 1982 ordered that the
answers to the said questions be as follows:—

(a) Yes.

(b) Yes.

(c) Yes.

(d) Not necessary to answer.

(e) Yes.

By the Full Bench,
(Sgd.)"D. J. O'DEA,

[L.S.] President.

PRESIDENT—
Stay of Operation—
Lifting of—

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.
No. 1088A of 1982.

Between United Timber Yards, Sawmills and Wood-
workers Employees Union of Western Australia,
Applicant, and Millars (W.A.) Pty. Ltd. and
Others, Respondents.

Before His Honour the President D. J. O’Dea.
The 17th day of December, 1982.
Mr A. R. Beech on behalf of the applicant.
Mr B. P. McCarthy on behalf of the respondents.

Reasons for Decision.

(Given extemporaneously, typed from transcript of
proceedings as edited by His Honour.)

THE PRESIDENT: On the institution of appeals
from decisions of the Commission, the orders which
were made by the Commission in relation to a right
of entry afforded to representatives of the respon-
dent union, are now sought to operate according to
their terms. The position prior to the application to
the Commission for insertion of the right of entry
which is now the subject of the present orders, was a
right-—an award right—which entitled union rep-
resentatives duly accredited, to attend the business
premises of the employer at the place at which the
meal is taken and during the recognised meal hour
with a provision that in the case of disagreement,
there was permission to enter the premises con-
ditionally so long as there was no interference with
the carrying out of the work.
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Prior to the implementation of that provision in
1981, there was no express right of entry. The present
orders, enable a representative to visit and inspect at
any time when work is being carried on during or out-
side working hours and to interview the workers
covered by the award, provided the representative
does not unduly interfere with the work in progress.

The appeals seem essentially to question the
justification in fact for orders in those terms and the
nature of the orders. The present application asks
that such orders operate according to their terms.
The principal grounds are:—

1. that there is little prospect of the appeals
being determined before March and in
consequence there is a delay of several
months

2. the benefit conferred by the Orders is one
which has been seen on its merits to be
justified and the particular period of time in
which the delay, pending the appeals occurs
is one, by general agreement, in which there
is likely to be a need for union activity in re-
lation to its members.

It is also generally agreed that the majority of em-
ployers permit entry in an unrestricted way, more in
keeping with the terms of the orders than the pres-
ently  existing provision in the awards.
Notwithstanding that, it is said in opposition to the
application that those employers who do not grant
that liberal right have no “fall back” if the right as
expressed in the present orders is abused.

There are, of course, the provisions of the Indus-
trial Arbitration Act, both in relation to the power of
the Commission and the enforcement power of the
Industrial Magistrate, available for the enforcement
of provisions of awards. Those provisions would op-
erate equally, of course, with the provision under ap-
peal, as with a provision of an existing award. To that
extent there is an inbuilt protection to an employer
from an abuse of the power by a union official.

It was a question, as has been said before, of bal-
ancing the convenience of the parties, although it is
the responsibility of the union—being the appli-
cant—to satisfy me that the order sought is one that
ought, upon merit, be made. Certainly the delay that
will be occasioned by the appeals and the necessity
for exercise of the benefit of the orders during that
time, speak quite strongly in favour of granting the
application.

On the other hand the problem that may confront
those employers who consider that an order is being
abused is one which is restricted to application for re-
lief under the terms of the Act. A situation such as
that is probably no different from the normal situ-
ation. It would be otherwise if the orders were ex-
pressed in terms which more specifically expressed
restrictions and limitations on the union representa-
tive in the exercise of the orders.

On balance I am satisfied that the union has made
out a case to support the application and I propose
making an order that the award provisions which
constitute the decision of Halliwell G. G. operate ac-
cording to their tenor. There will be an order in those
terms.

Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 1088A of 1982.

Between United Timber Yards, Sawmills and Wood-
workers Employees Union of Western Australia
Applicant, and Millars (W.A.) Pty. Ltd. and
Others, Respondents.

Before His Honour the President D. J. O’Dea.
Order.

THIS matter having come on for hearing before me
on the 17th day of December, 1982 and having heard
Mr A. R. Beech on behalf of the applicant and Mr B.
P. McCarthy on behalf of the respondents, it is this
day, the said 17th day of December, 1982 ordered
that the Orders issued by Commissioner G. G
Halliwell on the 23rd day of November, 1982 in mat-
ters Nod. 369, 370 and 372 of 1982 shall operate ac-
cording to their tenor pending the determination of
appeals Nod. 1078, 1079 and 1080 of 1982.

(Sgd.) D.J. O’'DEA,
(L.S.] President.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 1134 of 1982.

Between The Federated Miscellaneous Workers
Union of Australia, Hospital, Service and Mis-
cellaneous, W.A. Branch, Applicant and The
State Energy Commission of Western Australia,
Respondent.

Before His Honour the President D. J. O’Dea.
Order.

THIS matter having come on for hearing before me
on the 23rd day of December, 1982 and having heard
Mr A. R. Beech on behalf of the applicant and Mr
T. Lemmon on behalf of the respondent, it is this
day, the 23rd day of December, 1982 ordered that the
Order issued by Commissioner G. A. Johnson on the
7th day of December, 1982 in matter No. 83 of 1982
shall operate according to its tenor pending the de-
termination of appeals Nos. 1133 and 1170 of 1982
save and except that such order shall have effect as
from the beginning of the first pay period commenc-
ing on or after the 7th day of December, 1982.

(Sgd.) D. J. O'DEA,
[L.S.] President.




24 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. [26th January, 1983

AWARDS—Delivered—

CATERING EMPLOYEES,
AND TEA ATTENDANTS
(Government).

Award No. 34 of 1981.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. A34 of 1981.

Between Federated Liquor and Allied Industries Em-
ployees’ Union of Australia, Western Australian
Branch, Union of Workers, Applicant, and Hon.
gflinister for Agriculture and Others, Respon-

ents.

Consent Award.

HAVING heard Mr E. L. Fry on behalf of the appli-
cant, Mr G. E. Bull on behalf of the respondents and
Mr J. Tinson intervening on behalf of the Fremantle
Port Authority, and by consent of the abovenamed
parties the Commission, pursuant to the powers con-
ferred on it under the Industrial Arbitration Act,
1979 hereby makes the following award—

Award No. 34 of 1981.
1.—Title.

This award shall be known as the Catering Em-
ployees, and Tea Attendants (Government) Award,
1982, and replaces Award No. 21 of 1972, as varied.

2.—Arrangement.

Title.

Arrangement.

Area.

Scope.

Term.

. Definitions.

. Contract of Service.

Hours.

. Additional Rates for Ordinary Hours.

. Overtime.

. Casual Employees.

. Part Time Employees.

. Meal Breaks.

. Meal Money.

. Sick Leave.

. Compassionate Leave.

. Maternity Leave.

. Public Holidays.

. Annual Leave.

. Long Service Leave.

. Payment of Wages.

. Wages.

. Tea Attendants.

. Junior Employees.

. Apprentices.

. Bar Work.

. Higher Duties.

. Uniforms and Laundering.

. Protective Clothing.

. Employees Equipment.

. Limitation of Work.

. Travelling Facilities.

. Record.

. Roster.

. Change and Rest Rooms.

. First Aid Kit.

. Posting of Award and Union Notices.

. Under Rate Employees.

. Breakdowns.

. District Allowance.
Schedule of Respondents.
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3.—Area.

This award shall have effect throughout the State
of Western Australia.

4.—Scope.

This award shall apply to all employees employed
in the callings described in Clause 22.—Wages of this
award and who are employed by the respondents to
this award in catering establishments and as Tea At-
tendants, as defined in Clauses 6.—Definitions and
23.—Tea Attendants of this award, provided that
this award shall not apply to any employee who at
the date of this award is covered by any other award
registered or issued under the provisions of the In-
dustrial Arbitration Act, 1979.

5.—Term.

The term of this award shall be for a period of one
year as from the beginning of the first pay period
commencing on or after the 19th day of November,
1982.

6.—Definitions.

(1) “Catering Establishment” shall mean any meal
room, dining room, coffee shop, tea shop, or cafeteria,
and includes any place, building, or part thereof, in
or from which food is sold or served for consumption
on the premises or elsewhere.

(2) “Bar Attendant” shall mean an employee over
the age of 18 years who serves liquor for sale from be-
hind a bar counter.

(3) “Chef” shall mean an employee who is a
“Qualified Cook”, (as defined in subclause (4)
hereof), and who is appointed as such by his em-
ployer.

(4) “Qualified Cook” shall mean an employee who
has completed and can produce appropriate docu-
mentary evidence to his or her employer to the effect
that he or she has successfully completed an appren-
ticeship in cooking at an approved or recognised
school or college, or who can provide documentary
evidence of having served at least six years in Her
Majesty’s Armed Forces in the classification of Cook.

(5) “Cook Employed Alone” shall mean an em-
ployee who is employed when no other cook is em-
ployed during his or her shift.

_(6) “Cashier” shall mean an employee who is prin-
cipally engaged upon receiving moneys in a dining
room or restaurant area.

(7) “Daily Spread of Shift” shall mean the time
which elapses from the employee’s actual starting

time to the employee’s actual finishing time for the
day or shift.

7.—Contract of Service.

(1) Except for casual employees the contract of ser-
vice shall be on a weekly basis, provided that one
week’s notice of termination may be given on either
side on any working day, or in the event of such no-
tice not being given by the payment by the employer
or the forfeiture by the employee as the case may be,
of one week’s pay.

(2) This shall not affect the right of the employer
to dismiss any employee without notice for miscon-
duct and in such cases wages shall be paid up to the
time of dismissal only.

(3) (a) The foregoing provisions shall not affect the
right of an employer to stand down employees with-
out pay during all vacation periods when no work is
available. In respect to the Tertiary Education
Institutions the vacation periods will extend to in-
clude those weeks which are calendarised as non-
teaching weeks and not requiring student attendance
on campus.

(b) The employer shall advise the employee before
the stand-down period has commenced the date of
resumption of work. Employees who fail to advise the
employer at least 48 hours before the date of resump-
tion that they are ready, willing and available for
work shall be deemed to have terminated their con-
tract of employment.



26th January, 1983] WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 25

8.—Hours.

The ordinary hours of work shall be 40 per week,
not exceeding eight per day to be worked over any
five days of the week, within a daily spread of 11
hours and subject to the additional rates prescribed
in Clause 9.—Additional Rates for Ordinary Hours of
this award. Each employee shall be entitled to two
clear days off duty per week provided that such days
off need not be consecutive days. Provided further
that in respect to any employee employed as a Bar
Attendant, ordinary hours shall not be rostered to be
worked on a Sunday.

9.—Additional Rates for Ordinary Hours.

(1) An employee who is required to work any of his
ordinary hours between 7.00 p.m. and 7.00 a.m.
Monday to Friday, both inclusive, shall be paid at the
rate of an extra 50 cents per hour for each such hour,
or part thereof worked, with a minimum payment of
one dollar per day.

(2) ALl time worked during the ordinary hours of
work on Saturdays and Sundays, shall be paid for at
the rate of time and a half.

10.—Overtime.

(1) All work done outside the daily spread of 11
hours, or beyond eight hours in any one day, or be-
yond 40 hours in any one week, shall be overtime.

(2) Subject to the provisions of subclause (3)
hereof, all overtime worked between Monday to
Friday, both inclusive, and prior to 12 noon on a
Saturday shall be paid for at the rate of time and a
half for the first four hours and double time there-
after. All overtime worked after 12 noon on a
Saturday and all day on a Sunday, shall be paid for at
the rate of double time.

(3) All work done on an employee’s rostered day off
shall be paid for at the rate of double time with a
minimum payment as for three hours’ work.

(4) Notwithstanding anything contained in this
award:—

(a) an employer may require any employee to
work reasonable overtime at overtime rates
and such employeé shall work overtime in
accordance with such requirement;

(b) no organisation party to this award or em-
ployee or employees covered by this award,
shall in any way, whether directly or in-
directly, be a party to or concerned in any
ban, limitation or restriction upon the work-
ing of overtime in accordance with the re-
quirements of this subclause.

11.—Casual Employees.

(1) A casual employee shall mean a worker engaged
on an hourly contract of service.

(2) Casual employees shall not be engaged for less
than two consecutive hours per time.

(3) Casual employees shall be paid at the rate of
time and a half, provided that this rate shall be in-
creased to double time and a half for all work per-
formed on the holidays referred to in subclause (1)(a)
of Clause 18.—Public Holidays of this award. Pro-
vided further that a casual employee employed as a
Bar Attendant on a Sunday shall be paid at the rate
of double time.

(4) The provisions of clauses—

9.—Additional Rates for Ordinary Hours,
15.—Sick Leave,
16.—Compassionate Leave,
17.—Maternity Leave,
18.—Public Holidays,
19.—Annual Leave and
20.—L.ong Service Leave

shall not apply to a casual employee.

12.—Part Time Employees.

(1) A part time employee shall mean an adult em-
ployee engaged on a weekly contract of service, who
works regularly from week to week for not less than
three or more than seven ordinary hours per day, and
not less than 15 or more than 35 ordinary hours each
week over any five days of the week.

(2) Part time employees shall be paid at the rate of
time and a quarter, provided that this rate shall be
increased to time and a half for all work performed
on Saturday or Sunday, and to double time and a
half for all work performed on the holidays referred
to in subclause (1)(a) of Clause 18.—Public Holidays
of this award. Provided further that a part time em-
ployee employed as a Bar Attendant on a Sunday
shall be paid at the rate of double time.

(8) A part time employee who is required to work
any of his ordinary hours between 7.00 p.m. and 7.00
a.m. Monday to Friday, both inclusive, shall be paid
at the rate of an extra 50 cents per hour for each such
hour, or part thereof worked, with a minimum pay-
ment of $1.00 per day.

(4) All time worked by a part time employee be-
yond seven ordinary hours per day, 35 ordinary hours
per week and/or five days per week, shall be overtime
and paid for at the appropriate overtime rates pre-
scribed in Clause 10.—Overtime of this award.

(5) A part time employee after 12 months’
continous service shall be entitled upon request to be
absent without pay for a period not exceeding four
weeks. The period of absence shall be arranged at a
time mutually satisfactory to the employer and the
employee.

(6) The provisions of clauses—

9.—Additional Rates for Ordinary Hours
15.—Sick Leave
16.—Compassionate Leave
18.—Public Holidays and
19.—Annual Leave

shall not apply to a part time employee.

13.—Meal Breaks.

(1) Every employee shall be entitled to a meal
break of not less than one half hour nor more than’
one hour, after not more than five hours of work.
Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be
treated as time worked and the employee shall be
paid at the rate applicable to the employee at the
time such meal break is due, plus 50 per cent of the
ordinary hourly rate applying to such employee, until
such time as the employee is released for a meal.

(2) In addition to breaks for a meal, there may be
one other break of at least two hours during each

shift. Such break of two hours may include a meal
break.

14.—Meal Money.

Any employee who is required to work overtime for
two hours or more on any day, without being notified
on the previous day or earlier, that he or she will be
so required to work such overtime, will either be sup-
plied with a substantial meal by the employer or be
paid $2.50 meal money.

15.—Sick Leave.

(1) (a) An employee shall be entitled to payment
for non attendance on the grounds of personal ill
health or injury of one sixth of a week’s pay for each
completed month of service.

(b) Payment hereunder may be adjusted at the end
of each accruing year, or at the time the employee
leaves the service of the employer, in the event of the
employee being entitled by service subsequent to the
sickness in that year to a greater allowance than that
made at the time the sickness occurred.
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(2) The unused portion of the entitlement pre-
scribed in paragraph (a) hereof in any accruing year
shall be allowed to accumulate and may be availed of
in the next or any succeeding year.

(3) In order to acquire entitlement to payment in
accordance with this clause the employee shall as
soon as reasonably practicable advise the employer of
his inability to attend for work, the nature of his ill-
ness or injury and the estimated duration of the ab-
sence. Provided that such advice other than in extra-
ordinary circumstances shall be given to the em-
ployer within 24 hours of the commencement of the
absence.

(4) No employee shall be entitled to the benefit of
this clause unless he produces proof to the satisfac-
tion of the employer or his representative of such
sickness provided that the employer shall not be en-
titled to a medical certificate for absences of less than
three consecutive working days unless the total of
such absences exceeds five days in any one accruing
year.

(5) (a) Subject to the provisions of this subclause,
the provisions of this clause apply to an employee
who suffers personal ill health or injury during the
time when he is absent on annual leave and an em-
ployee may apply for and the employer shall grant
paid sick leave in place of paid annual leave.

(b) Application for replacement shall be made
within seven days of resuming work and then only if
the employee was confined to his place of residence
or a hospital as a result of his personal ill health or
injury for a period of seven consecutive days or more
and he produces a certificate from a registered medi-
cal practitioner that he was so corifined. Provided
that the provisions of this paragraph do not relieve
the employee of the obligation to advise the employer
in accordance with subclause (3) of this clause if he is
unable to attend for work on the working day next
following his annual leave.

(¢) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he pro-
ceeded on annual leave and shall not be made with
respect to fractions of a day.

(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and
(c) of this subclause, that portion of the annual leave
equivalent to the paid sick leave is hereby replaced
by the paid sick leave and the replaced annual leave
may be taken at another time mutually agreed to by
the employer and the employee or, failing agreement,
shall be added to the employee’s next period of
annual leave or, if termination occurs before then, be
paid for in accordance with the provisions of Clause
19.—Annual Leave.

(e) Payment for replaced annual leave shall be at
the rate of wage applicable at the time the leave is
subsequently taken provided that the annual leave
loading prescribed in Clause 19.—Annual Leave shall
be deemed to have been paid with respect to the re-
placed annual leave.

(6) The provisions of this clause with respect to
payment do not apply to employees who are entitled
to payment under the Workers’” Compensation Act
nor to employees whose illness or injury is the result
of the employee’s own misconduct.

16.—Compassionate Leave.

(1) An employee shall, on the death within Aus-
tralia of a wife, husband, de-facto wife or de-facto
husband, father, mother, brother, sister, child or
stepchild be entitled on notice to leave up to and in-
cluding the day of the funeral of such relation and
such leave shall be without deduction of pay for a
period not exceeding the number of hours worked by
the employee in two ordinary working days. Proof of
such death shall be furnished by the employee to the
satisfaction of his employer.

(2) Provided that payment in respect of com-
passionate leave is to be made only where the em-
ployee otherwise would have been on duty and shall
not be granted in any case where the employee con-
cerned would have been off duty in accordance with
his roster, or on long service leave, annual leave, sick
leave, worker’s compensation, leave without pay or
on a public holiday.

17.—Maternity Leave.

(1) Eligibility for Maternity Leave: An employee
who becomes pregnant shall, upon production to her
employer of a certificate from a duly qualified medi-
cal practitioner stating the presumed date of her con-
finement, be entitled to maternity leave provided
that she has had not less than 12 months’ continuous
service with that employer immediately preceding
the date upon which she proceeds upon such leave.

For the purposes of this clause:—

(a) An employee shall include a part-time em-
ployee but shall not include an employee en-
gaged upon casual or seasonal work.

(b) Maternity leave shall mean unpaid ma-
ternity leave.

(2) Period of Leave and Commencement of
Leave—

(a) Subject to subclauses (3) and (6) hereof, the
period of maternity leave shall be for an un-
broken period of from 12 to 52 weeks and
shall include a period of six weeks’ compul-
sory leave to be taken immediately before
the presumed date of confinement and a
period of six weeks’ compulsory leave to be
taken immediately following confinement.

(b) An employee shall, not less than 10 weeks
prior to the presumed date of confinement,
give notice in writing to her employer
stating the presumed date of confinement.

(¢) An employee shall give not less than four
weeks’ notice in writing to her employer of
the date upon which she proposes to com-
mence maternity leave, stating the period of
leave to be taken.

(d) An employee shall not be in breach of this
order as a consequence of failure to give the
stipulated period of notice in accordance
with paragraph (c) hereof if such failure is
occasioned by the confinement occurring
earlier than the presumed date.

(3) Transfer to a Safe Job: Where in the opinion of
a duly qualified medical practitioner, illness or risks
arising out of the pregnancy or hazards connected
with the work assigned to the employee make it
inadvisable for the employee to continue at her pres-
ent work, the employee shall, if the employer deems
it practicable, be transferred to a safe job at the rate
and on the conditions attaching to that job until the
commencement of maternity leave.

If the transfer to a safe job is not practicable, the
employee may, or the employer may require the em-
ployee to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for the
purposes of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave—

(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the period
may be lengthened once only, save with the
agreement of the employer, by the employee
giving not less than 14 days’ notice in
writing stating the period by which the leave
is to be lengthened.

(b) The period of leave may, with the consent of
the employer, be shortened by the employee
giving not less than 14 days’ notice in
writing stating the period by which the leave
is to be shortened.
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(5) Cancellation of Maternity Leave—

(a)

(b)

Maternity leave, applied for but not com-
menced, shall be cancelled when the preg-
nancy of an employee terminates other than
by the birth of a living child.

Where the pregnancy of an employee then
on maternity leave terminates other than by
the birth of a living child, it shall be the
right of the employee to resume work at a
time nominated by the employer which shall
not exceed four weeks from the date of no-
tice in writing by the employee to the em-
ployer that she desires to resume work.

(6) Special Maternity Leave and Sick Leave—

(a)

(b)

(c)

(d)

Where the pregnancy of an employee not
then on maternity leave terminates after 28
weeks other than by the birth of a living
child then—

(i) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a duly qualified
medical practitioner certifies as
necessary before her return to work,

or

(ii) for illness other than the normal
consequences of confinement she
shall be entitled, éither in lieu of or in
addition to special maternity leave, to
such paid sick leave as to which she is
then entitled and which a duly quali-
fied medical practitioner certifies as
necessary before her return to work.

Where an employee not then on maternity
leave suffers illness related to her preg-
nancy, she may take such paid sick leave as
to which she is then entitled and such
further unpaid leave (to be known as special
maternity leave) as a duly qualified medical
practitioner certifies as necessary before her
return to work, provided that the aggregate
of paid sick leave, special maternity leave
and maternity leave shall not exceed 52
weeks.
For the purposes of subclauses (7), (8) and
(9) hereof, maternity leave shall include
special maternity leave.
An employee returning to work after the
completion of a period of leave taken pursu-
ant to this subclause shall be entitled to the
position which she held immediately before
proceeding on such leave or, in the case of
an employee who was transferred to a safe
job pursuant to subclause (3), to the position
she held immediately before such transfer.
Where such position no longer exists but
there are other positions available, for which
the employee is qualified and the duties of
which she is capable of performing, she shall
be entitled to a position as nearly compar-
able in status and salary or wage to that of
her former position.

(7) Maternity Leave and Other Leave En-
titlements: Provided the aggregate of leave including
leave taken pursuant to subclauses (3) and (6) hereof
does not exceed 52 weeks—

(a)

(b)

An employee may, in lieu of or in conjunc-
tion with maternity leave, take any annual
leave or long service leave or any part
thereof to which she is then entitled.

Paid sick leave or other paid authorised
award absences (excluding annual leave or
long service leave), shall not be available to
an employee during her absence on ma-
ternity leave.

(8) Effect of Maternity Leave on Employment:
Notwithstanding any award, or other provision to the
contrary, absence on maternity leave shall not break

the continuity of service of an employee but shall not
be taken into account in calculating the period of ser-
vice for any purpose of the award.

(9) Termination of Employment—

(a) An employee on maternity leave may ter-
minate her employment at any time during
the period of leave by notice given in accord-
ance with this award.

(b) An employer shall not terminate the em-
ployment of an employee on the ground of
her pregnancy or of her absence on ma-
ternity leave, but otherwise the rights of an
employer in relation to termination of em-
ployment are not hereby affected.

(10) Return to Work After Maternity Leave—

(a) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of ma-
ternity leave.

(b) An employee, upon the expiration of the no-
tice required by paragraph (a) hereof, shall
be entitled to the position which she held
immediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to
subclause (3), to the position which she held
immediately before such transfer. Where
such position no longer exists but there are
other positions available for which the em-
ployee is qualified and the duties of which
she is capable of performing, she shall be en-
titled to a position as nearly comparable in
status and salary or wage to that of her for-
mer position.

(11) Replacement Employees—

(a) A replacement employee is an employee
specifically engaged as a result of an em-
ployee proceeding on maternity leave.

(b) Before an employer engages a replacement
employee under this subclause, the em-
ployer shall inform that person of the tem-
porary nature of the employment and of the
rights of the employee who is being re-
placed.

(¢) Before an employer engages a person to re-
place an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the
temporary nature of the promotion or
transfer and of the rights of the employee
who is being replaced.

(d) Provided that nothing in this subclause
shall be construed as requiring an employer
to engage a replacement employee.

(e) A replacement employee shall not be en-
titled to any of the rights conferred by this
clause except where her employment con-
tinues beyond the 12 months qualifying
period.

18.—Public Holidays.

(1) (a) The following days or the days observed in
lieu shall, subject as hereinafter provided be allowed
as holidays without deduction of pay namely, New
Year’s Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day,
Sovereign’s Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a
holiday by arrangement between the parties in lieu of
any of the days named in the subclause.

(b) When any of the days mentioned in paragraph
(a) hereof falls on a Saturday or a Sunday the holiday
shall be observed on the next succeeding Monday,
and when Boxing Day falls on a Sunday or a Monday
the holiday shall be observed on the next succeeding



28 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. [26th January, 1983

Tuesday. In each case the substituted day shall be a
holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) Whenever any of the days referred to in
subclause (1)(a) hereof falls on an employee’s ordi-
nary working day and the employee is not required to
work on such a day, he shall be paid for the ordinary
hours he would have worked on such day had it not
been a holiday. Where an employee’s rostered day off
coincides with any of the holidays referred to in
subclause (1)(a) hereof, such employee shall receive
one day’s additional pay at ordinary rates from the
employer.

(3) Any employee required to work on a holiday
shall be paid for the time worked at the rate of
double time and one half.

(4) When an employee is off duty owing to leave
without pay, any holiday falling during such absence
shall not be treated as a paid holiday. Where the em-
ployee is on duty or is available on the whole of the
working day immediately preceding a holiday or re-
sumes duty or is available on the whole of the work-
ing day immediately following a holiday, as pre-
scribed in this clause, the employee shall be entitled
to a paid holiday on all such holidays.

(5) Whereas—

(a) a day is proclaimed as a public holiday or as
a public half-holiday under section 7 of the
Public and Bank Holidays Act, 1972; and

(b) that proclamation does not apply through-
out the State or to the metropolitan area of
the State

that day shall be a whole holiday or, as the case may
be, a half holiday for the purpose of this award within
the district or locality specified in the proclamation.

19.—Annual Leave.

(1) Except as hereinafter provided, a period of four
consecutive week’s leave with payment of ordinary
wages as prescribed shall be allowed annually to an
employee by his employer after a period of 12
months’ continuous service with such employer.

(2) “Ordinary wages” for an employee shall mean
the rate of wage including service pay the employee
has received for the greatest proportion of the calen-
dar month prior to his taking the leave.

(3) If any award holiday falls within an employee’s
period of annual leave and is observed on a day which
in the case of that employee would have been an ordi-
nary working day, there shall be added to that period
one day being an ordinary working day for each such
holiday observed as aforesaid.

(4) If after one month’s continuous service in any
qualifying 12 monthly period an employee lawfully
terminates his employment or his employment is ter-
minated by his employer through no fault of the em-
ployee, the employee shall be paid 3.08 hours’ pay at
his ordinary rate of wage in respect of each com-
pleted week of continuous service in that qualifying
period.

(5) In addition to any payment to which he may be
entitled under subclause (4) of this clause, an em-
ployee whose employment terminates after he has
completed a 12 monthly qualifying period and who
has not been allowed leave prescribed under this
award in respect of that qualifying period, shall be
given payment in lieu of that leave unless:—

(a) he has been justifiably dismissed for miscon-
duct; and

(b) the misconduct for which he has been dis-
missed occurred prior to the completion of
that qualifying period.

{6) An employee may be rostered off and granted
annual leave with payment of ordinary wages as pre-
scribed prior to his having completed a period of 12
months’ continuous service, in which case should the
services of such employee terminate or be terminated

prior to the completion of 12 months’ continuous ser-
vice, the said employee shall refund to the employer
the difference between the amount received by him

- for wages in respect of the period of his annual leave

and the amount which would have accrued to him by
reason of the length of his service up to the date of
the termination of his services.

(7) (a) Subject to subclause (3) of this clause, when
computing the annual leave due under this clause, no
deduction shall be made from such leave in respect of
the period that an employee is on annual leave
and/or holidays. Provided that no deduction shall be
made for any approved period an employee is absent
from duty through sickness, with or without pay, un-
less the absence exceeds three calendar months, in
which case deduction may be made for such excess
only.

{b) Approved periods of absence from work caused
through accident sustained in the course of employ-
ment shall not be considered breaks in continuity of
service, but the first six months only of any such
period shall count as service for the purpose of com-
puting annual leave.

(8) When work is closed down for the purpose of al-
lowing annual leave to be taken, employees with less
than a full year’s service shall only be entitled to pay-
ment during such period for the number of days’
leave due to them. Provided that nothing herein con-
tained shall deprive the employer of his right to re-
tain such employees during the close down period as
may be required.

(9) Employees regularly working for the Govern-
ment north of south latitude 26 shall be allowed to
accumulate annual leave for two years, subject to the
convenience of the Department. Such employees who
proceed to Fremantle and Geraldton during the
period of such leave shall be allowed once in each two
years reasonable travelling time on the forward and
return journeys between the place of their employ-
ment and either of the said ports.

(10) The annual leave prescribed in subclause (1)
of this clause may with the consent of the employee
and the employer be taken in two portions provided
thatkno portion shall be less than two consecutive
weeks.

Annual Leave Loading.

(11) During the period of annual leave an employee
shall receive a loading calculated on the rate of wage
prescribed by subclause (2) hereof. This loading shall
be 17V per cent provided that in no case shall the
loading for four weeks’ leave exceed the amount set
out in the Commonwealth Bureau of Census and
Statistics publication for “Average Weekly Earnings
per Male Employed Unit” in W.A. for the September
quarter immediately preceding the date of accrual of -
such leave.

The loading prescribed by this subclause shall not
apply to proportionate leave on termination.

20.—Long Service Leave.

The conditions governing the granting of Long Ser-
vice Leave to government wages employees generally
shall apply to employees covered by this award.

21.—Payment of Wages.

(1) Wages shall be paid at least weekly or fort-
nightly, as the case may be during the employee’s or-
dinary working hours. No employer shall hold more
than two days’ wages in hand, except where otherwise
agreed upon between the union and the employer
concerned.

(2) An employee who lawfully terminates his em-
ployment or is dismissed by the employer for reasons
other than misconduct, shall be paid all wages due to
him by the employer on the day of termination of his
employment.
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(3) At the time of being paid each employee shall
be issued with a statement by the employer showing
the gross wages and allowances due to him and all de-
ductions made therefrom.

22.—Wages.

The following shall be the minimum rates of wage
payable to employees covered by this award—

(1) Classification (Wage per week):

3
(A) CRES e 225.20
(b) Qualified CooK....covevvrerecieereerecenrierneees 206.10

(¢) Cooks Employed Alone .....ccoeeevvurneenee
(d) Other Cooks...cccevre...
(e) Bar Attendant ....cceevveveeevnirnecineneenn,
(f) Waiter/Waitress oo eeeeeeeseeereeeereens
(g) Steward/Stewardess
(h) Cashier ..cooueveevevevciecieinen.
(i) Counterhand........
(j) Tea Attendant
(k) Kitchenhand.....
(1) General Hand ...c.coevvvvvivvevcrincevnniinnncnnes
(2) Leading Hands—An employee (other than a
Chef) who is appointed and placed in charge of other
employees by the employer shall be paid the follow-
ing rates in addition to his normal wage per week:—

(a) If placed in charge of less than 6

EIMPLOVELS vt icrrncenicteeeeererrreseeaerens 4.70
(b) If placed in charge of 6 to 10
EMPlOYEES.cvietieieiereeierieee e 6.30
(c) If placed in charge of 11 to 20
EMPLOVEES.cveereieeieeeriecreerirseeierteiearns 7.50
(d) If placed in charge of more than 20
EMPLOYELS.cveeuteriereireerieieeie et 12.30

23.—Tea Attendants.

The following special provisions shall apply to tea
attendants—

(1) The provisions of Clauses 11.—Casual Em-
ployees, 12.—Part Time Employees, (with
the exception of subclause (5) for part time
employees), 13.—Meal Breaks and
34.—Roster, of this award, shall not
apply to tea attendants generally and the
provisions of Clauses 9.—Additional Rates
for Ordinary Hours, 15.—8ick Leave,
16.—Compassionate Leave, 18.—Public
Holidays and 19.—Annual Leave shall not
apply to casual or part time tea attendants.
The provisions of Clause 20.—Long Service
Leave shall not apply to casual tea attend-
ants.

(2) Definitions—

(a) “Tea Attendant” shall mean an em-
ployee engaged either wholly or for
the major and substantial part of her
working time making and/or service
morning and/or afternoon teas, wash-
ing up and other duties in connection
with such work; . )

(b) “Part time” employee means any em-
ployee regularly employed for a lesser
number of hours than forty per week.

(¢) “Casual Employee” means an em-
ployee who is engaged to work less
than one week.

(8) Contract of Service—

(a) The contract of service shall, except
in the case of a casual engagement, be
by the week, terminable on either
side by the giving of one week’s notice
or, in the event of such notice not
being given, by the payment or for-
feiture as the case may be of one
week’s pay.

(b) The contract of service for an em-
ployee who is not regularly employed
from week to week shall be a casual
engagement by the hour provided
that an employee shall not be en-
gaged for less than two hours on any
one day.

(4) Additional Rates—Part time employees
shall be paid 25 per cent in addition to the

" rates prescribed in Clause 22.—Wages, of
this award. Casual employees shall be paid

50 per cent in addition to the rates pre-
scribed in Clause 22.—Wages, of this award.

24.—Junior Employees.

(1) Subject to the provisions of the Liquor Act,
1970, male and female employees under the age of 18
years may be employed as junior employees in any of
the occupations covered by this award, other than an
apprenticeship trade, in the proportion of one junior
to every two or fraction of two adult employees, not
being less than one adult employee, employed in the
same occupation.

(2) The minimum weekly rates of wages for work in
ordinary time to be paid to junior employees shall be
as follows:—

% of
the
lowest
adult
male or
female
total
rate.
Under 16 years of age ..coeevevvveeiriieecnnnn
Between 16 and 17 years of age
Between 17 and 18 years of age

At 18 years of age and OVer ...ccueveevirereerennnen.

25.—Apprentices.

(1) Apprentices may be taken to the trade of
cooking in the ratio of one apprentice for every two or
fraction of two (the fraction being not less than one)
journeymen employed and shall not be taken in ex-
cess of that ratio unless—

{(a) the union so agrees; or
(b) the Commission so determines.

(2) Wages (per week) expressed as a percentage of
the “Tradesman’s Rate”—

70
(a) Four Year Term—

First year...ccerencinvinconsennnnns 42
Second year.... 55
Third year...... 75
Fourth year ..cccooeevvieveceiecveeen, 88
(b) Three and a Half Year Term—
First six months.....ccocevvevvvecvieiennnn. 42
Next year..c.ccveeceeeene. 55
Next following year 75
Final year ..occoveeeevnveceenecveeeran 88
(¢) Three Year Term—
First year...cceeeveeieeeeeceeevesn, 55
Second year.... 75
Third year cccccvevevveceeeiereceeenn. 88

(d) For the purposes of this subclause the term
“Tradesman’s Rate” means the total rate
payable to a “Qualified Cook”, as prescribed
in Clause 22.—Wages, of this award.

26.—Bar Work.

Any employee other than a Bar Attendant, who in
addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate of
60 cents per day in addition to the rate prescribed for
such normal duties.
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27.—Higher Duties.

(1) Any employee performing work for two or more
hours in any day on duties carrying a higher pre-
scribed rate of wage than that in which he is engaged,
shall be paid the higher wage for the time so em-
ployed, provided that where an employee is engaged
for more than half of one day or shift on duties
carrying a higher rate he shall be paid the higher rate
for such day or shift.

(2) Any employee who is required to perform
duties carrying a lower prescribed rate of wage, shall
do so without any loss of pay.

28.—Uniforms and Laundering.

Where uniforms are required to be worn by the
employer they shall be supplied and laundered by the
employer and remain the property of the employer,
provided that in lieu of the employer laundering
same, the employee shall be paid $1.00 per week for
such laundering. Provided further that any employee
employed as a Couok shall be paid $2.50 per week for
laundering.

29.—Protective Clothing.

(1) Employees who are required to wash dishes, or
otherwise handle detergents, acids, soaps or any in-
jurious substances, shall be supplied with rubber
gloves free of charge by the employer, or be paid an
allowance of $1.00 per week in lieu.

(2) Where the conditions of work are such that em-
ployees are unable to avoid their clothing becoming
dirty or wet, they shall be supplied with suitable pro-
tective clothing free of charge by the employer.

(3) Where the conditions of work are such that em-
ployees are unable to avoid their feet becoming wet,
they shall be supplied by the employer free of charge
with suitable protective foot-wear.

(4) All articles supplied shall remain the property
of the employer and shall be returned when required,
in good order and condition, fair wear and tear ex-
cepted.

30.—Employee’s Equipment.

All knives, choppers, tools, brushes, towels and
other utensils, implements and material which may
be required to be used by the employee for the pur-
pose of carrying out his duties, shall be supplied by
the employer free of charge.

31.—Limitation of Work.

(1) No female employee may be required to climb
ladders or any substitute therefor, for any purpose
whatsoever.

(2) No female employee under the age of eighteen
vears shall be required to lift or carry weights in ex-
cess of 11 kilograms and no female employee over 18
years of age shall be required to lift or carry weights
in excess of 16 kilograms.

32.—Travelling Facilities.

(1) Where an employee is detained at work until it
is too late to travel by the last ordinary bus, train or
other regular public conveyance to his usual place of
residence the employer shall provide proper convey-
ance free of charge.

(2) If an employee is required to start work before
the first ordinary means of public conveyance
(hereinbefore described) is available to convey him
from his usual place of residence to the place of em-
ployment, the employer shall provide a conveyance
free of charge.

(3) The provisions of subclauses (1) and (2) of this
clause do not apply to an employee who usually has
his or her own means of conveyance.

33.—Record.

(1) The employer shall keep, or cause to be kept, a
time and wages record wherein shall be entered the
following information:—

(a) The full name, and occupation of each em-
ployee employed and whether the employee
is being employed on a full-time, part-time
or casual contract of service; :

(b) the time each employee commences and fin-
ishhes work each day, including any breaks in
shift;

(¢) The number of hours worked each day by
each employee and the total hours worked
each pay period;

(d) The wages and (if any) overtime and allow-
ances paid to each employee each pay
period;

(e) The age of any employee employed on junior
rates of pay.

(2) The record shall be open for inspection to a
duly accredited representative of the union during
ordinary office hours. Such representative shall be
permitted time to inspect the record and, if he re-
quires shall be allowed to take any extract or copy of
any of the information contained in the record.

34.—Roster.

(1) A roster of the working hours of each employee
shall be exhibited in such place by the employer so as
it may be conveniently and readily seen by each em-
ployee.

(2) Such roster shall show:—

(a) the name and occupation of each employee;
(b) the hours to be worked by each employee
each day and the breaks in shift to be taken.

(3) The roster shall be open for inspection to a duly
accredited representative of the union at such time as
the “record” is so open for inspection.

(4) Such rosters shall be drawn up in such a man-
ner as to show the working hours of each employee
for at least one week in advance of the date of the
roster and may only be altered on account of the sick-
ness of an employee, or by mutual consent between
the employee and the employer concerned.

35.—Change and Rest Rooms.

Adequate change and rest rooms shall be provided
by the employer where such are reasonably practi-
cable.

’ 36.—First Aid Kit.

In each establishment the employer shall provide
and continuously maintain at a place easily accessible
to all employees an adequate First Aid Kit.

37.—Posting of Award and Union Notices.

(1) A copy of this award shall be exhibited by the
employer on his business premises in such a place
where it may be conveniently and readily seen by
each employee.

(2) The Secretary of the Union, or any other duly
accredited representative of the union, shall be per-
mitted to post notices relating to union business in
such a place where it may be conveniently and
readily seen by each employee.

38.—Under-Rate Employees.

(1) Any employee who by reason of old age or in-
firmity is unable to earn the minimum wage, may be
paid such lesser wage as may from time to time be
agreed upon in writing between the union and the
employer.

(2) In the event of no agreement being arrived at,
the matter may be referred to the Board of Reference
for determination.

(3) After application has been made to the Board
and pending the Board’s decision, the employee shall
be entitled to work for and be employed at the pro-
posed lesser rate.
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39.—Breakdowns.

The employer shall be entitled to deduct payment
for any day or portion of a day upon which the em-
ployee cannot be usefully employed, because of any
strike by the union or unions affiliated with it, or by
any other association or union, or through the break-
down of the employer’s machinery or any stoppage of
work by any cause which the employer cannot
reasonably prevent.

40.—District Allowance.

(1) Employees employed in the districts of the
State described in subclause (2) of this clause shall be
paid the allowance prescribed for that district.

(2) The boundaries of the district shall be:—

District:

1. The area within a line commencing on

coast; thence east along lat. 28 to a point
north of Tallering Peak;
Thence due south to Tallering Peak;
thence south east to Mt. Gibson and
Burracoppin; thence to a point south-east
at the junction of lat. 32 and long. 119;
thence south along long. 119 to coast.

2. That area within a line commencing on
the south coast at long. 119 then east
along the coast to long. 123; then north
along long. 123 to a point on lat. 30;
thence west along lat. 30 to the boundary
of No. 1 District.

3. The area within a line commencing on
coast at lat. 26; thence along lat. 26 to
long. 123; thence south along long. 123 to
the boundary of No. 2 District.

4. The area within a line commencing on the
coast at lat. 24; thence east to the South
Australian Border; thence south to the

coast; thence along the coast to long. 123;

thence north to the intersection of lat. 26;
thence west along lat. 26 to the coast.

5. That area of the State situated between
the lat. 24 and line running east from
Carnot Bay to the Northern Territory
Border.

6. That area of the State north of a line
running east from Carnot Bay to the
Northern Territory Border.

(3) The weekly allowance payable to employees
employed in the districts of the State described in
subclause (2) of this clause are as follows:

Allow-

ance

Per

District Week
3

USROS UORTVUSR OSSOt Nil
20 e 4.80
3. e 6.80
4, ... 10.70
- v 21.40
Bl veeteertrarerieereserreeeetr e et e enesesnaneenreeetaesanees 26.20

(4) Employees employed in the towns shown
hereunder in the districts referred to in subclause (2)
of this clause shall be paid the following allowances
irll lieu of the rates prescribed in subclause (3) of this
clause.

Allow-
ance
Per
District Town Week
3
1. Nil oo, Nil
2. Kalgoorlié.............. w160
Ravensthorpe e 8.40
Norseman........... e 6.40
Salmon Gums e 640
Marvel Loch....... . 640

ESpPerance.....ococconiveeeeecceeeenennn. 6.40

$
3. Meekatharra ...cocoeeeveeeecreeereeenennn, 10.70
Mount Magnet........cocoeevveeirecrirennnen 10.70
WIUNA et 10.70
Laverton ..o 10.70
Leonora .o 10.70
CUL et 10.70
4. Warburton Mission......cceeereeonenn.. 28.80
CarNarvon ..ooeeveeeeeveiieeeeeeeeeeereessens 10.20
5. Fitzroy Crossing .....ccoceeevvereeerereranen. 28.80
Halls Creek .oovvvvvcecveeeeeeeeeenn 28.80
Turner River Camp.....coovvveeriennnn. 28.80
Nullagine ..cocovevevevereerercrerecncrerieneennn 28.80
Abydos Research Station ................ 26.70
Liveringa (Camballin) ......ccveunue.. 26.70
Marble Bar ..., 26.70
Wittenoom ...cccccecevreeveeeiiecccenenee. 26.70
Port Hedland ......oooovvveeveeieerene. 23.20
6. NIl Nil

(5) (a) A married male employee whose spouse is
not employed by the government shall be paid double
the weekly allowance expressed herein for the district
or town in which he is employed.

(b) An employee other than a married male em-
ployee who supplies proof that he or she is the main
support of relatives or dependants resident within
the State shall be paid double the weekly allowance
expressed herein for the district or town in which he
or she is employed.

(c) In no circumstance shall the weekly allowances
paid to a married couple by government employers
exceed double the allowance prescribed herein nor be
less than that amount.

(6) The rates of allowance prescribed herein shall
be adjusted every 12 months in accordance with vari-
ations in the “Consumer Price Index” for Perth for
the period ending December 31, each year. The ad-
justment to the rates shall be effective from the be-
ginning of the first pay period to commence on or
after the 1st day of January in each year.

(7) Where an employee is on annual leave, he shall
be paid for the period of such leave the district allow-
ance to which he would ordinarily be entitled.

(8) Where an employee is on long service leave or
other approved leave with pay (other than annual
leave) he shall only be paid district ‘allowance for the
period of such leave he remains in the district in
which he is employed.

(9) Liberty is reserved to the union to make appli-
cation to amend this clause with respect to towns
which attract allowances different from that applying
generally to that district.

(10) Nothing in this clause shall operate so as to
reduce the district allowance being paid at the date
of this order to any employee.

(11) Where an employee is provided with free
board and lodging by the employer the allowances
prescribed herein shall be reduced to 2/3rds of the
full allowance.

Schedule of Respondents.

Hon. Minister for Agriculture.

Hon. Minister for Community Welfare and Housing.
Hon. Minister for Education.

Hon. Minister for Health.

Hon. Minister for Labour and Industry.
Hon. Minister for Lands and Forests.

Hon. Minister for Police and Prisons.

Hon. Minister for Town Planning.

Hon. Minister for Transport.

Hon. Minister for Works, Water Resources.
Aboriginal Affairs Planning Authority.
Attorney-General.

Chief Secretary.

Commissioner of Main Roads.
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Fremantle Port Authority.

Government Printer.

Murdoch University.

Port Hedland Port Authority.

State Engineering Works.

State Government Insurance Office.
Western Australian Fire Brigade’s Board.
Western Australian Institute of Technology.
Western Australian Museum Board.
W_.A. College of Advanced Education.
W.A. Meat Commission.

Dated at Perth this 16th day of December, 1982.
(Sgd.) G. A. JOHNSON,

[L.S.] Commissioner.

CROWN SEAL MANUFACTURING.
Award No. 43 of 1982.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. A43 of 1982,

Between The Australian Workers’ Union, West Aus-
tralian Branch, Industrial Union of Workers,
Applicant and Mauri Closures, Respondent.

Consent Award.

HAVING heard Mr N. Cinquina on behalf of the ap-
plicant and Mr J. N. Uphill on behalf of the respon-
dent, the Commission, by consent of the abovenamed
parties, pursuant to the powers conferred on it under
the Industrial Arbitration Act, 1979, hereby makes
the following Award and that such Award shall have
effect on and from the date hereof.

Dated at Perth this 8th day of December, 1982.

(Sgd.) G. G. HALLIWELL,
[L.S.] Commissioner.

(EDITOR’S NOTE: This award applies only to the
employer named therein).

Schedule.

1.—Title.

This award shall be known as the Crown Seal
Manufacturing Award of 1982 and replaces Award
No. 13 of 1960 as amended and consolidated.

2.—Arrangement.

. Title.

Arrangement.

Scope.

Area.

Term.

. Contract of Service.

. Casual Employees.

. Aged and Infirm Employees.
. Wages.

. Hours.

. Overtime.

. Shift Work.

. Breakdowns.

. Higher Duties.

. Holidays and Annual Leave.
. Sick Leave.

. First Aid.

—
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18. Time and Wages Record.
19. Posting of Notices.

20. Junior Employees.

21. Long Service Leave.

22. Payment of Wages.

23. Bereavement Leave.

3.—Scope.
This award shall apply to those employees em-
ployed by the respondent in the classification set out
in Clause 9.—Wages, hereof.

4.—Area.

This award shall have effect over the area com-
prised within a radius of 24 kilometres from the
G.P.O. Perth.

5.—Term.

The term of this award shall be for a period of
three years from the beginning of the first pay period
commencing after the date hereof.

6.—Contract of Service.

(1) Except in the case of casual employees, the con-
tract of service shall be by the week and shall be ter-
minable by one week’s notice given on either side on
any day. If the employer or an employee fails to give
the required notice, one week’s wages shall be paid or
forfeited.

(2) This clause does not affect the right to dismiss
for misconduct.

7.—Casual Employees.

(1) Any employee dismissed through no fault of his
own before the expiration of one week of his employ-
ment, shall be considered casual and shall receive 20
per cent above the rate specified for the work per-
formed.

(2) The services of a casual employee may be ter-
minated by one hours notice, given by either side, on
any day. )

8.—Aged and Infirm Employees.

(1) Any employee who, by reason of old age or in-
firmity, is unable to earn the minimum wage, may be
paid such lesser wages as may from time to time be
agreed upon in writing between the Union and the
employer.

(2) In the event of no agreement being arrived at,
the matter may be referred to the Board of Reference
for determination.

(3) After application has been :aade to the Board,
and pending the Board’s decision, the employee shall
be entitled to work for, and be employed at, the pro-
posed lesser rate.

9.—Wages.

The minimum rates of wages payable under this
award shall be as follows:

(1) Adult females (total wage per week)—  §
First six month’s experience. ........... 154.60
Thereafter.....ccocvrvvvrerenecrnerereeesieenas 168.20

(2) Junior Females—(per cent of the “Adult Fe-
males Thereafter” rate per week)—

o

70

Under 16 years of age....ccccoevcevrccennns 40
At 16 years of age ...ocecreeveeeeeneennens 50
At 17 years of age ....ccevvevivcviserinnnee 60
At 18 years of age ..cccvvecrveveeriecnnennes 70
At 19 years of age «cevevervenneiinecn 80
At 20 years of age ..cocvevvinirneiiienian 90
(3) Leading Hands—A Leading Hand placed in
charge of—

(a) not less than three and not more than
10 other employees shall be paid
$12.10 per week extra;

(b) more than 10 and not more than 20
other employees shall be paid $18.40
per week extra.
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10.—Hours.

(1) The ordinary hours of work shall be an average
(gf 38 per week to be worked on one of the following
ases.

(i) 38 hours within a work cycle not exceeding

seven consecutive days; or

(ii) 76 hours within a work cycle not exceeding
14 consecutive days; or

(iii) 114 hours within a work cycle not exceeding
21 consecutive days; or

(iv) 152 hours within a work cycle not exceeding
28 consecutive days

(2) The ordinary hours of work may be worked on
any or all days of the week, Monday to Friday, inclus-
ive, except in the case of shift employees, shall be
worked between the hours of 7.00 a.m. and 6.00 p.m.
Provided that the spread of hours may be altered by
agreement between the employer and the majority of
empl(éyees in the plant or section or sections con-
cerned.

(3) Provided that in any agreement of ordinary
working hours, where such ordinary hours are to ex-
ceed eight hours on any day, the arrangement of
hours shall be subject to the agreement between the
employer and the majority of employees in the plant
or section or sections concerned.

(4) The method of implementation of the 38 hour
week may be any one of the following:—

(a) by employees working less than eight ordi-
nary hours each day; or

(b) by employees working less than eight ordi-
nary hours on one or more days each week;

or

(c) by fixing one day of ordinary working hours
on which all employees will be off duty dur-
ing a particular work cycle; or

(d) by rostering employees off duty on various
days of the week during a particular work
cycle so that each employee has one day of
ordinary working hours off duty during the
cycle.

(e) Except in the case of continuous shift em-
ployees where the ordinary hours of work
are worked within an arrangement as pro-
vided in paragraph (¢) or (d) of this
subclause, any day off duty shall be ar-
ranged so that it does not coincide with a
holiday prescribed in subclause (1) of Clause
15.—Holidays and Annual Leave of this
Award.

Provided that a different method of im-
plementation of a 38 hour week may apply
to various group or sections of employees in
the plant or establishment concerned.

(5) An employer, and employee, may substitute the
day an employee is to take off in accordance with
paragraphs (c¢) and (d) of subclause (4) hereof, for
another day.

(6) An employee who has not worked a complete
cycle shall receive pro rata accrued entitlements for
each day worked.

(7) The meal interval shall not exceed one hour.

(8) Where three shifts are worked, the ordinary
hours of other than the day shift shall be inclusive of
a 20 minute crib time which shall be taken in relays
at such times as not to cause a stoppage of work.

11.—Overtime.

(1) For all work done beyond the hours of duty,
payment shall be made at the rate of time and a half
for the first two hours and double time thereafter.
Provided that all work performed after 12 noon on
Saturday shall be paid for at the rate of double time.

(2) (a) All work performed on Sundays shall be
paid for at the rate of double time.

232813

(b) All work performed on the holidays prescribed
in Clause 15.—Holidays and Annual Leave, hereof,
shall be paid for at the rate of double time and a half.

(3) Overtime on shift work shall be based on the
rate payable for shift work.

(4) When an employee without being notified on
the previous day or earlier is required to continue
working after his usual knock off time for more than
two hours, he shall be provided with any meal re-
quired or be paid $3.65 in lieu thereof.

Provided that such payment need not be made to
employees living in the same locality as their place of
employment who can reasonably return home for a
meal.

(5) An employee shall not be compelled to work for
more than five hours without a break for a meal.

(6) When an employee other than a shift employee
is required for duty during any meal period, whereby
his meal period is postponed for more than one hour,
he shail be paid at overtime rates until he gets his
meal.

(7) (a) An employer may require any employee to
work reasonable overtime at overtime rates and such
employee shall work overtime in accordance with
such requirement.

(b) No organisation party to this award or em-
ployee or employees covered by this award, shall in
any way, whether directly or indirectly, be a party to
or concerned in any ban, limitation or restriction
upon the working of overtime in accordance with the
requirements of this subclause.

(8) In the calculation of overtime rates, each day
shall stand alone. Provided that when an employee
continues working beyond midnight on any day, the
hours worked after midnight shall be counted as part
of the previous day’s work for the purpose of calcu-
lating the rates to be paid.

12.—Shift Work.

(1) The employer may, if he so desires, work his
establishment on shifts, but before doing so, shall
give notice of his intention to the union and of the
intended starting and finishing times of ordinary
working hours of the respective shifts.

(2) A shift employee shall, in addition to his ordi-
nary rate, be paid per shift of eight hours at a loading
of $4.19 when on afternoon shift or night shift.

(3) (a) Where any particular process is carried out
on shifts other than day shift, and less than five con-
secutive afternoon or five consecutive night shifts are
worked on that process, then employees employed on
such afternoon or night shifts shall be paid at
overtime rates.

(b) The sequence of work shall not be deemed to be
broken under the preceding paragraph by reason of
the fact that work on the process is not carried out on
a Saturday or Sunday or on any public holiday.

(4) Where a shift commences at or after 11.00 p.m.,
then the whole shift shall be paid for at the rate
which applies to the major portion of the shift.

13.—Breakdowns.

The employer shall be entitled to deduct payment
for any day or portion of a day upon which an em-
ployee cannot be usefully employed because of any
strike by the union or unions affiliated with it, or by
any other association or union, or through the break-
down of the employer’s machinery, or any stoppage
of work by any cause which the employer cannot
reasonably prevent.

14.—Higher Duties.
An employee engaged on duties carrying a higher
rate than his ordinary classification shall be paid the
higher rate for the time he is so engaged but if he is
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so engaged for more than two hours of one day or
shift he shall be paid the higher rate for the whole
day or shift.

15.—Holidays and Annual Leave.

(1) (a) The following days or the days observed in
lieu shall be allowed as holidays without deduction of
pay, namely:—

New Year’s Day, Australia Day, Good Friday,
Easter Monday, Anzac Day, Labour Day, Foun-
dation Day, Sovereign’s Birthday, Christmas
Day, Boxing Day.

Provided that another day may be taken as a hol-
iday by arrangement between the parties in lieu of
any of the days named in this subclause.

(b) When any of the days mentioned in paragraph
(a) hereof falls on a Saturday or a Sunday the holiday
shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or a Monday
the holiday shall be observed on the next succeeding
Tuesday. In each case the substituted day shall be a
holiday without the deduction of pay and the day for
which it is substituted shall not be a holiday.

(2) On any public holiday not prescribed as a hol-
iday under this award, the employer’s establishment
or place of business may be closed, in which case an
employee need not present himself for duty and pay-
ment may be deducted, but if work be done ordinary
rates of pay shall apply.

(3) (a) When an employee is off duty owing to leave
without pay or sickness, including accidents on or off
duty, except time for which he is entitled to claim
sick pay, any holiday falling during such absence
shall not be treated as a paid holiday.

(b) Any employee absenting himself from work,
without reasonable cause, on the ordinary working
day preceding or the ordinary working day suc-
ceeding a holiday provided for herein shall not be en-
titled to payment for such holiday.

(4) Except as hereinafter provided a period of four
consecutive weeks’ leave with payment of ordinary
wages as prescribed shall be allowed annually to an
employee by the employer after a period of 12
months’ continuous service with such employer.

(5) (a) During a period of annual leave an employee
shall be paid a loading of 17% per cent calculated on
his ordinary wage as prescribed.

(b) The loading prescribed by this subclause shall
not apply to proportionate leave on termination.

(6) If any award holiday falls within an employee’s
period of annual leave and is observed on a day which
in the case of that employee, would have been an or-
dinary working day, there shall be added to that

period one day, being an ordinary working day for’

each such holiday observed as aforesaid.

(7) (a) If after one month’s continuous service in
any qualifying 12 monthly period an employee leaves
his employment or his employment is terminated by
the employer through no fault of the employee, the
employee shall be paid 2.923 hours of a week’s pay at
his ordinary rate of wage in respect of each com-
pleted month of service.

(b) In addition to any payment to which he may be
entitled under paragraph (a) hereof, an employee
whose employment terminates after he has com-
pleted a 12 monthly qualifying period and who has
not been allowed the leave prescribed under this
award in respect of that qualifying period shall be
given payment as prescribed in paragraph (a) of
subclause (5) of this clause in lieu of that leave or, in
a case to which subclause (9) of this clause applies, in
lieu of so much of that leave as has not been allowed,
unless—

(i) he has been justifiably dismissed for miscon-
duct; and

(i) the misconduct for which he has been dis-
missed occurred prior to the completion of
that qualifying period.

(8) Any time in respect of which an employee is ab-
sent from work, except time for which he is entitled
to claim sick pay, or time spent on holidays, annual
leave or long service leave as prescribed by this
award, shall not count for the purpose of determi-
nation his right to annual leave.

(9) In special circumstances and by mutual consent
of the employer, the employee, and the union con-
cerned, annual leave may be taken in not more than
two periods but neither of such periods shall be less
than one week.

(10) The provisions of this clause shall not apply to
a casual employee.

16.—Absence Through Sickness.

(1) (a) An employee who is unable to attend or re-
main at his place of employment during the ordinary
hours of work by reason of personal ill health or in-
jury shall be entitled to payment during such absence
in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate
of one sixth of a week for each completed month of
service with the employer. Provided that absence
through sickness through such ill health or injury
shall be limited to 38 hours in the first year and 76
hours in each subsequent year.

(c) If in the first or successive years of service with
the employer an employee is absent on the ground of
personal ill health or injury for a period longer than
his entitlement to paid sick leave, payment may be
adjusted at the end of that year of service, or at the
time the employee’s services terminate, if before the
end of that year of service, to the extent that the em-
ployee has become entitled to further paid sick leave
during that year of service.

(2) The unused portion of the entitlement of paid
sick leave in any one year shall accumulate from year
to year and subject to this clause may be claimed by
the employee if the absence by reason of personal ill
health or injury exceed the period for which en-
titlement has accrued during the year at the time of
the absence.

Provided that an employee shall not be entitled to
claim payment for any period exceeding 10 weeks in
any one year of service.

(3) To be entitled to payment in accordance with
this clause the employee shall as soon as reasonably
practicable advise the employer of his inability to at-
tend for work, the nature of his illness or injury and
the estimated duration of the absence. Provided that
such advice, other than in extraordinary circum-
stances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provision of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence
or who fails to supply such other proof of the illness
or injury as the employer may reasonably require
provided that the employee shall not be required to
produce a certificate from a medical practitioner with
respect of absences of two days or less unless after
two such absences in any year of service the employer
request in writing that the next and subsequent ab-
sences in that year if any, shall be accompanied by
such certificate.

(5) (a) Subject to the provisions of this subclause
the provisions of this clause apply to an employee
who suffers personal ill health or injury during the
time when he is absent on annual leave and an em-
ployee may apply for and the employer shall grant
paid sick leave in place of paid annual leave.



26th January, 1983] WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 35

(b) Application for replacement shall be made
within seven days of resuming work and then only if
the employee was confined to his place of residence
or a hospital as a result of his personal ill health or
injury for a period of seven consecutive days or more
and he produces a certificate from a registered medi-
cal practitioner that he was so confined. Provided
that the provisions of this paragraph do not relieve
the employee of the obligation to advise the employer
'in accordance with subclause (3) of this clause if he is
unable to attend for work on the working day next
following his annual leave.

(¢) Replacement of paid annual leave be paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he pro-
ceeded on annual leave and shall not be made with
respect to fractions of a day.

(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and
(c) of this subclause, the portion of the annual leave
equivalent to the paid sick leave and the replaced
annual leave equivalent to the paid sick leave is
hereby replaced by the paid sick leave and the re-
placed annual leave may be taken at another time
mutually agreed to by the employer and the em-
ployee or, failing agreement, shall be added to the
employee’s next period of annual leave or if termin-
ation occurs before then, be paid for in accordance
with the provision of Clause 15.—Holidays and
Annual Leave.

(e) Payment for replaced annual leave shall be at
the rate of wage applicable at the time the leave is
subsequently taken provided that the annual leave
loading prescribed in Clause 15.—Holidays and
Annual Leave shall be deemed to have been paid
with respect to the replaced annual leave.

(6) Where a business has been transmitted from
one employer to another and the employee’s service
has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave
provisions published in Volume 59 of the Western
Australian Industrial Gazette at pages 1-8, the paid
sick leave standing to the credit of the employee at
the date of transmission from service with the
transmittor shall stand to the credit of the employee
at the commencement of service with the transmittee
and may be claimed in accordance with the pro-
visions of this clause.

(7) The provisions of this clause with respect to
payment do not apply to employees who are entitled
to payment under the Workers’ Compensation and
Assistance Act, 1981 nor to employees whose injury
or illness is the result of the employee’s own miscon-
duct.

(8) The provisions of this clause do not apply to a
casual employee.

17.—First Aid.

The employer shall provide a first aid chest in con-
formity with the scale presccribed by the Factories
and Shops Act.

18.—Time and Wages Record.
(1) The employer shall keep a record containing—

(a) the names of all employees employed by him
to whom this award applies;

(b) the class of work performed;

(¢) the hours worked (including overtime) by
each employee; and

(d) the wages paid (including overtime) to each
such employee.

(2) Such record may be inspected at any time dur-
ing ordinary working hours by a duly accredited rep-
resentative of the union, and he shall be allowed to
take extracts therefrom.

19.—Posting of Notices.

The employer shall allow union notices, except
those which on reasonable grounds he considers ob-
jectionable, and a copy of this award to be posted up
by the union in a place accessible to the employees
and approved by the employer.

20.—Junior Employees.

(1) Junior employees upon being engaged, shall
furnish the employer with a certificate containing the
following particulars:

(a) name in full;
(b) age and date of birth.

(2) No employee shall have any claim upon an em-
ployer for additional pay in the event of the age of
the employee being wrongly stated on the certificate
or, if no such certificate is furnished, verbally to the
employer. if any junior employee shall wilfully mis-
state his age either verbally to the employer in the
certificate, he alone shall be guilty of a breach of this
award, and in the event of an employee having re-
ceived a higher rate than that to which he was en-
titled, he shall make restitution to the employer.

21.—Long Service Leave.

The Long Service Leave provisions published in
Volume 59 of the Western Australian Industrial Ga-
zette at pages 1-6 inclusive are hereby incorporated
in the shall be deemed to be part of this award.

22.—Payment of Wages.

Where an obligation to pay a final amount contains
a decimal figure of 0.5 of a cent or more, then the
amount to be paid shall be the next whole cent.
Example—5.5 cents becomes 6.0 cents. Where the
amount to be paid contains a decimal figure of less
than 0.5 of a cent, such decimal figure shall be disre-
garded. Example--5.4 cents becomes 5.0 cents.

23.—Bereavement Leave.

(1) An employee, shall on the death within Aus-
tralia of a wife, husband, father, mother, brother, sis-
ter, child or stepchild, be entitled on notice of leave
up to and including the day of the funeral of such re-
lation and such leave shall be without deduction of
pay for a period not exceeding the number of hours
worked by the employee in two ordinary working
days. Proof of such death shall be furnished by the
employee to the satisfaction of his employer.

(2) Payment in respect of compassionate leave is to
be made only where the employee otherwise would
have been on duty and shall not be granted in any
case where the employee concerned would have been
off duty in accordance with any shift roster or on long
service leave, annual leave, sick leave, workers’ com-
pensation, leave without pay or on a public holiday.

(Sgd.) G. G. HALLIWELL,
[L.S] Commissioner.
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HAMERSLEY IRON PTY LTD.
Award Nos. CR140 and CR371 of 1982.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. CR140 and CR371 of 1982.

Between the Australian Workers’ Union, West Aus-
tralian Branch, Industrial Union of Workers;
Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth; Amalga-
mated Metal Workers and Shipwrights Union of
Western Australia; Plumbers and Gasfitters Em-
ployees’ Union of Australia, West Australian
Branch, Industrial Union of Workers; The West-
ern Australian Carpenters and Joiners, Brick-
layers and Stoneworkers Industrial Union of
Workers; The Operative Painters and Decor-
ators’ Union of Australia, West Australian
Branch, Union of Workers, Applicants, and
Hamersley Iron Pty. Limited, Respondent.

Before Mr Commissioner B. J. Collier.
The 25th day of August 1982.

Mr A. R. Beech and with him Mr R. J. Krygsman
on behalf of the Electrical Trades Union of Workers
of Australia (Western Australian Branch), Perth.

Mr A. R. Beech and with him Mr R. J. Krygsman,
and later Mr C. M. Hollett on behalf of the Amalga-
mated Metal Workers’ and Shipwrights’ Union of
Western Australia.

Mr W. Tew on behalf of the Australian Workers’
Union, West Australian Branch, Industrial Union of
Workers.

Mr C. Meredith and later Mr G. G. Young on be-
half of the Operative Painters and Decorators’ Union
of Australia, West Australian Branch, Union of
Workers.

Mr F. Hagger, Mr L. A. Park and later Mr G. G.
Young on behalf of the Western Australian
Carpenters and Joiners, Bricklayers and Stone-
workers Industrial Union of Workers.

Mr S. Mutton and later Mr G. G. Young on behalf
of the Plumbers and Gasfitters Employees’ Union of

Australia, West Australian Branch, Industrial Union
of Workers.

Mr J. J. Christian and with him Mr L. H. Pilgrim
on behalf of the Respondent.

Mr D. Forster intervening on behalf of the Aus-
tralasian Society of Engineers, Moulders and
Foundry Workers Industrial Union of Workers,
Western Australian Branch.

Reasons for Decision.

THE COMMISSIONER: The matter before the
Commission for hearing and determination was
referred by Halliwell C. pursuant to section 44 of the
Act in the following terms—

The matters for determination are the wages and
conditions to apply to employees, members
or eligible to be members of the named
unions, employed by Hamersley Iron Pty.
Limited.

On 30th March, 1982 the Chief Industrial Com-
missioner directed that the Company file and serve
answers to the claim of the unions and any counter
proposals on or before the 14th April, 1982 and all
parties were directed to settle issues immediately and
be ready to proceed with argument seven days there-
after. Because of prior commitments by some of the
parties it was not possible to settle the issues until
19th April, 1982. However, issues extending to 283
double foolscap pages finally emerged and the hear-
ing commenced before the Commission on 18th May
1982. .

Although the matters for determination have been
referred under section 44 of the Act the dispute really
amounts to the wages and conditions which should
replace those contained in the unregistered docu-
ment known as the Iron Ore Production and Pro-
cessing (Hamersley Iron Pty. Limited) Agreement
1979 and resembles an application for a new award. It
is further complicated by the fact that three of the
unions who are parties to the agreement to be re-
placed have already settled their disputes by the con-
ciliation process and consent awards covering much
of the same ground in the matters before me have
already been issued by the Commission. These are
the Iron Ore Production and Processing (Hamersley
Iron Pty. Limited and the Australasian Society of
Engineers, Moulders and Foundry Workers, Indus-
trial Union of Workers, W.A. Branch) Award 1982,
the Iron Ore Production and Processing (Hamersley
Iron Pty. Limited and the Federated Engine Drivers’
and Firemen’s Union of Workers of Western Aus-
tralia) Award 1982, and the Iron and Ore Production
and Processing (Hamersley Iron Pty. Limited and
Transport Workers’” Union of Australia, Industrial
Union of Workers, Western Australian Branch)
Award 1982.

On the 20th May, 1982 the unions identified to the
Commission some 13 items which they described as
“bread and butter” issues. This followed numerous
references by the Commission to conciliation and a
special meeting of representatives of the applicant
unions to consider ways and means of having the case
brought to a speedier resolution. It was put to the
Commission that if these matters were dealt with in
the first instance the way would be clear for many of
the vast number of claims within the issues to be
settled quickly in the conciliation process. The re-
spondent saw some merit in the proposition and the
Commission decided to follow that course. The hear-
ing continued in Perth on the 25th May, 1982 and
was then adjourned to Karratha where further sub-
mission and evidence took place on the 23rd, 24th
and 25th June, 1982. Inspections were then under-
taken at Tom Price and the hearing then continued
in Perth from the 1st to the 8th of July, 1982. Further
inspections took place in the Dampier area on the
14th July, 1982 and the Commission then adjourned
the proceedings to consider and determine the so
called “bread and butter” issues. I turn immediately
to them.

Hours—Smoko Rest Periods.

This is a counter claim by the Company that each
employee should supply himself with any smoko
rations required by him. The Company argues that
there should no longer be a requirement upon it to
provide smoko rations and that its workforce should
be treated in similar fashion to the majority of em-
ployees in the metropolitan area.

It would appear that the counter claim was made
principally to express the Company’s concern as to
misuse and abuse of the system that has been in op-
eration for some time. The unions accepted that the
present system was loose and indicated that they
would not tolerate abuse by their members of a free
smoko ration arrangement. They stated that they
would be quite happy to talk to the Company about a
tightening up of the system along reasonable lines.

In the circumstances the Commission considers
that (a) those talks should take place and (b) the long
standing practice should continue, but that provision
should be made in any final document for any dis-
pute over the distribution of smoko rations to be
referred to a Board of Reference for determination.

Board of Reference.

The three consent awards to which earlier
reference has been made provide for the establish-
ment of a Board of Reference for the purposes of pre-
venting and resolving disputes which may arise in the
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application of certain clauses under those awards:
Provision is made for the parties to meet together six
months after the issuance of the awards to consider
further which matters should be referred to the
Board and the arrangement is limited to 12 months
unless the parties agree to extend it. The Company
requires the same type of provision to be ordered by
the Commission out of these proceedings.

Mr Beech, for the unions argued that—

(a) because section 48 of the Act provides for a
Board of Reference under each award there
is no need for the clause;

(b) providing for so many matters to be dealt
with by the Board of Reference may restrict
the unions in their choice as to whether mat-
ters should be dealt with by the Board or
the Commission;

(¢) there are some very practical problems in
organising personnel to form the Board; and

(d) past experience has shown that such Boards
rarely accelerate proceedings.

There is substance in the approach taken by the
unions and the Company acknowledges this to some
extent. All parties, however, realise that with an As-
sistant Registrar stationed in Karratha it is hoped
that the problems of delay may be solved and that
the utilization of a Board of Reference in this region
may be of benefit to all. I expressed this thought dur-
ing the hearing.

In addition section 48 (7) of the Act states—

(7) The powers conferred on a Board of
Reference under the provisions of this sec-
tion may be exercised by the Commission
constituted by a Commissioner.

It is likely, therefore, that if a party felt strongly in
any particular case that the dispute should be dealt
with at Commission level and if that party sought a
conference under section 44 of the Act, the Com-
missioner to whom the conference was allocated may
decide to assume the powers of the Board of
Reference and deal with the matter.

It should be borne in mind by all that the Board of
Reference is not the place of first resort. Section 42 of
the Act makes it obligatory on every party to endeav-
our to resolve their problems by amicable discussion
in the first instance.

I do not propose to incorporate a Board of
Reference clause in any Order at this stage but to in-
dicate that a clause similar to those in the three con-
sent awards should be included in any final docu-
ment. The parties may even agree to some
refinement to the clause in the light of the foregoing
or for that matter, provide for more flexibility of ap-
proach under some or all of the particular clauses
which envisage utilisation of a Board of Reference.

Travelling on Engagement and Termination.

For many years provision has been made in agree-
ments for the Company to give travel assistance on
engagement and termination.

During the 1979 negotiations the Company sought
to change the arrangement for the future and, by
agreement, the following subclauses were placed in
the unregistered document.

8 (a) Arising from the debate held on this
item, it is accepted that the Company
will be free of the constraint of the
clause insofar as all provisions in re-
spect of termination of employees as
from the 1st January, 1981, in respect of
all new employees taken to employment
on or after that date.

(b) In consequence of the provision in (a) of
this subclause, it is acknowledged that
the parties at the next agreement or
award will have to settle determination
of entitlements to apply to those em-
ployed prior to 1st January, 1981.

The unions now argue for the return of the en-
titlement to those employees engaged on or after 1st
January, 1981. No argument has been advanced by
the parties with respect to 8(b), the employer being
prepared in his counter claim to maintain the rights
of employees who possessed an entitlement to a ter-
mination air fare as at 31st December, 1981.

The claim is based on what occurs elsewhere in the
industry and the assertion that not all employees can
gain what might be regarded as suitable accommo-
dation for permanent settlement. Further, it is sub-
mitted that the Company recruits young single
people in lower skilled areas which leads to a
transient workforce.

In support of its stance the employer argues that it
is not the only employer in Tom Price, Dampier and
Karratha; the towns where its employees reside are
no longer as remote as they once were; that a sub-
stantial number of employeés remain for a much
longer period; that the company is not retreating
from its contract with the longer serving employees
as can be seen from its counter claim and, in any
event all employees who entered service since 1st
January 1981 were advised of the fact that on termin-
aﬁion there would be no return air fare provided to
them.

Weighing up all of those arguments I consider that
the merit lies with the respondent and I would pro-
pose that the Company’s counter proposal which is
that contained in the three consent awards should be
adopted.

Proposed Charges for Air Conditioning.

Under the 1979 unregistered agreement a married
status male employee to whom the Company has al-
located housing is required to pay for domestic elec-
tricity used within his tenancy of that house. Each
employee, however, is first allocated a quarterly al-
lowance of 1300 units of electricity for which no
charge is made. Units consumed per quarter in excess
of 1300 units are charged by the Company at the
then prevailing rates of the State Energy Com-
mission. Electricity consumed for domestic air con-
ditioning purposes is provided free of charge but the
1973 document contains a subclause 4 (¢) (ii) which
reads—

(i) Notice is however given by the Company
that it is intended to encourage
worker/tenant to conserve the use of electri-
cal energy which results from air condition-
ing.

There are three areas of dispute. The unions want
the quarterly allowance of 1300 units increased to
2000 and a further free 500 units for use during the
winter period. The Company wants to retain the al-
lowance of 1300 units but is prepared to increase
that allowance for employee/tenant resident in Tom
Price to 1 600 units for the quarterly period June to
August. However, with respect to air conditioning it
proposes the following:—

(¢) () Electricity used by employee/tenant for
domestic air conditioning may be the
subject of charge or rebate in conform-
ity with the provisions of this para-
graph.

(ii) According to the type of dwelling and
the site at which it is located, it is esti-
mated that reasonable annual unit con-
sumption of electricity should not ex-
ceed the following:—

Assessed Reasonable Annual
Consumption
Air Conditioning Electricity.

Para-

Type of Dwelling Dampier Karratha Tom Price  burdoo

House...oooveerecnreencereens 25000 25 000 20 000 22 000
DupleX.cecrereceeee 20 000 20000 — —
Flat e 19000 19000 — —

Townhouse.....cooceeennen. - 16 000 14000 —
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(iii) The annual consumption levels have
further been assessed to equate the fol-
lowing quarterly levels of consumption
for the particular quarterly periods
specified and, according to the type of
dwelling referred to in subparagraph
(ii) of this paragraph, are detailed by

the following:
Air Conditioning—Levels of Reasonable Unit Con-
sumption.

Annual

Rate 25000 22000 20000 19000 16000 14000
Quarterly Periods

Dec.—Feb. 10000 9000 8000 8000 6500 6000
Mar.—May 7000 6000 5500 5500 4500 4000
June—Aug. 2000 1500 1500 1000 1000 1000
Sept.—Nov. 6000 5500 5000 4500 4000 3000

(iv) The employee/tenant who uses more
than the number of units listed for the
quarterly period in respect of the type
of dwelling occupied by him may be
charged for units in excess of that quar-
terly total at the prevailing S.E.C. of
W.A. unit rate.

The employee/tenant who does not use
the number of units specified for the
quarterly period and the type of
dwelling occupied by him will be given a
cash rebate by the Company which will
be calculated at half the S.E.C. of W.A.
prevailing unit rate for the number of
units less than the quarterly total.

(vi) Pro rata adjustment and charge or re-
bate may be made to the em-
ployee/tenant who has occupancy of the
dwelling for less than the full quarterly
period.

~—

(v

(d) (i) An employee/tenant who seeks to chal-
lenge the accuracy of his meter reading
for electricity consumed by him pursu-
ant to this subclause may do so by
lodgement of a deposit of the S.E.C. of
W.A. charge (presently $7) and by sub-
mitting his challenge on the form pro-
vided for that purpose.

(ii) Meters will be tested, where relevant, to
S.E.C. of W.A. standards.

(iii) Should the meter be shown after test to
be accurate to S.E.C. of W.A. standards,
then the above deposit will be forfeited
or, if the meter is shown to be deficient
to those standards, the deposit will be
refunded and a re-assessed account, if
any, will be rendered.

(e) Charges for excess electricity usage, pursu-
ant to this subclause, will be the subject of
account rendered to the employee/tenant by
the Company and payroll deductions will
then be actioned in such manner that those
charges are recovered by not more than four
instalments over four -consecutive pay
periods, provided that any charge which is
less than $50.00 will be deducted as one in-
stalment.

Dealing first with the Company’s counter claim
evidence was led from the Manager, Power Gener-
ation and Distribution who said that the Company’s
proposal was based on the philosophy of “use not
abuse”. It was aimed at people who have their air
conditioning running in winter; those who would
even wear jumpers within the house and put extra
blankets on the beds in summer after lowering the
thermostat settings to 68 degrees; those who leave
doors open thus increasing the heat load and those
who leave the units on at very cold settings during
unoccupied periods. The witness attested that the
proposal as to conservation rebate now applies to

staff members. His view was that the levels assessed
by the Company were more than adequate and
whether the Company charged employees who ex-
ceeded those levels was a matter of discretion—it was
not entended to be a mandatory situation. Finally
there was a monetary advantage to those employees
who conserved power.

The unions argue that the Company is seeking to
change a standard which has obtained in iron ore
companies throughout the Pilbara since the industry
began there. For most of the employees it is a con-
dition of their employment and it is a matter causing
great consternation amongs union members, so the
unions assert. The Company’s proposal is said to dis-
advantage the one breadwinner with several children
and if there is any advantage it would be to those
double income married couples with a smaller family
unit. It is argued that if the Company sincerely wants
to retain employees who wish to raise children in the
region the proposal is counter productive. The point
was also made that, irrespective of family size, the
married employee would be unfavourably placed
compared with the employees in single persons quar-
ters for whom no restrictions are proposed. Finally,
attention was drawn to the fact that the consent
awards negotiated with the three unions retained the
provisions of the 1979 agreement with respect to air
conditioning and the point was made that if the
Commission agreed to the Company’s counter pro-
posal the members of the applicant unions would be
disadvantaged compared with other Company em-
ployeees as well as those employed in the rest of the
industry.

The unions indicated that their answer to the
Company was that if the Company had a genuine
concern about energy conservation it should offer a
rebate to those who used less than the allotted power
and rely on the unions themselves to co-operate in re-
solving any problems of abuse.

The Commission has considered all of the argu-
ments advanced. If the incidence of abuse is high
then there may well be a need for something to be
done along the lines proposed by the Company. How-
ever, it seems to me that the efidence of abuse was far
too general for the Commission to change a condition
of such long standing. The Commission suggests that
the Company accepts the offer of co-operation by the
unions to help resolve problems of abuse. If the
Company has proof of the types of abuse mentioned
by the witness then action must be taken to ensure
that either the offenders are brought into line or that
they vacate the scene. Where the consumption of
electricity by individual tenants is consistently high
the Company has every right to investigate the
reason why. While the Commission is not prepared to
adopt the Company’s counter proposal it will leave it
free at any time to return to the Commission for a
further Order if such becomes necessary. It is there-
fore in the interests of all unions and their members
to ensure that the few do not make things more diffi-
cult for the many.

As to the unions’ specific claims there is an
insufficiency of evidence to support them.

In all circumstances I propose to adopt that part of
the employer’s counter claim in relation to this
specific question which is now included in the three
consent awards.

7 x 2 Shift System and Shift Penalties.

The disagreement between the parties is over a
proposal by the Company to introduce seven day
shift work restricted to day and afternoon shifts. At
present the Hours clause of the unregistered 1979
agreement provides for day workers, continuous shift
workers and other shift workers who work five days,
Monday to Friday.



26th January, 1983] WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 39

At the outset some discussion took place as to the
Commission’s jurisdiction with respect to this
question. The respondent took the position that sec-
tion 23 (8) (a) (ii) which reads—

(3) The Commission in the exercise of the
jursidiction conferred on it by this Act shall
not—

(a) other than by a consent award which
shall not become a common rule—. ..

(ii) prohibit shift work in any in-
dustry, -except as provided by
section 25,

prevented the Commission from prohibiting any
system of shift work. It was argued that implicit in
that clause was a prohibition on the Commission
from preventing “the method, mode, manner,
form—call it what you like—as to how the employer
wants to implement shift work in any industry”. At-
tention was drawn to the long title of the Act and to
its principal objects to highlight the emphasis given
in the legislation to the rights of employers and em-
ployees.

I think it unnecessary to dilate upon the
jurisdictional question in view of what is to follow.
However, in short terms, I reject the basic sub-
mission. In this area the 1979 legislation is virtually
the same as that which it replaced and the “method,
mode, manner, form—call it what you like” has been
considered and dealt with on many occasions in the
past by the Commission. However, that aside, I can-
not accept that the Commission can be said to have
prohibited shift work in an industry if that industry
is working a continuous shift system 24 hours per day
over a seven day week.

I turn now to consider the Company’s proposal.
Evidence was led to establish that it is more effective
and economical for the respondent to operate a seven
day two shift system in the Seven Mile Workshop on
a day/afternoon basis than to continue the continu-
ous shift process. It was said that the day and after-
noon shifts are the two most productive shifts, that
there is greater access to senior supervision on those
shifts and that there is greater absenteeism on the
night shift. It was considered that in the heavy main-
tenance area and the rolling stock area a 7 x 2 shift
system would be the most economical and productive
but that the four panel system would need to be re-
tained in the running shed because of the presence of
trains at any time over the 24 hours.

The Commission was also informed that the
Company intended to introduce the system at Tom
Price in the truck and tractor shops to improve the
present arrangements and whether the 7 x 2 system
was introduced elsewhere would depend upon the cir-
cumstances existing at any particular time.

The Company stressed the point that under the
present agreement it has the right to transfer con-
tinuous shift workers, given the appropriate notice,
from that system to any other system as prescribed.

The Commission notes that the 7 x 2 system has
been accepted by the three unions who now hold con-
sent awards.

The employer has always had the right to change
any shift system in operation from time to time to
meet the exigencies of his operation. As pointed out
by the employer his right to transfer continuous shift
workers would not be impaired if the Commission re-
jected a 7 x 2 system. The alternative to working the
proposed shift with its attendant penalties could be a
transfer to the 5 x 2 arrangement which might be
considered far less attractive.

The Commission has given this matter a great deal
of thought. On the one hand the Company, faced

with a serious downturn in the industry is surely en-
titled to cease systems of operations which are inef-
ficient and costly. I have no reason to doubt for
example, that a two shift seven day-basis of operation
is more cost efficient than providing employees to
cover the continuous shift roster at the 7 mile. On the
other hand employees stand to lose quite a substan-
tial sum of money by being transferred from continu-
ous shift work to the proposed new system—mainly
through not working the 21st shift.

The monetary loss in absolute terms will be
reduced by other advantages arising from these pro-
ceedings and in all respects these workers will receive
the same conditions as continuous shift workers.

Finally it is not as though the proposed
introduction of the new shift is unexpected. The
unions have known about it for some considerable
time and that time has been extended even further
by the lengthy negotiations and these proceedings.

In all the circumstances there does not appear to
be sufficient justification for the Commission to
interfere with the Company’s proposal to introduce a
2 Shift 7 Day Work Roster. That which is contained
in the three consent awards mentioned earlier would
appear to be the most reasonable roster which can be
produced at this time and it will be approved.

I turn now to consider what allowances should
apply to employees who are required to perform shift
work. Currently non-continuous shift workers and
continuous shift workers receive $6.00 and $8.00 re-
spectively for each Monday-Friday afterncon or
night shift worked. Continuous shift workers receive
time and one half for rostered ordinary hours on
Saturday with an extra $5.00 payment for the after-
noon shift and double time for rostered ordinary
hours on Sunday.

The unions are seeking $1.00 per hour on an all
purpose basis for each hour worked. Leaving aside
temporarily the 7 x 2 shift allowance paid in the
other Pilbara companies and tendered exhibits in
support of an increase in excess of that provided in
the counter claim.

For the employer’s part it was argued that the level
of allowance paid by C.R.R.I.A. was neither represen-
tative of the industry nor appropriate for the Com-
mission to award by arbitration in view of the man-
ner by which adjustments to the allowances had
taken place since 1977. Likewise it was argued that
“trading arrangements” in Goldsworthy Mining had
inflated shift allowances and that the manner in
which that structure had developed, together with
the C.R.R.ILA. situation, should cause the Com-
mission to be wary of any claim that there was a
soundly based industry standard. It was put that,
having regard for movements in the consumer price
index, the respondent’s counter claim was fair and
reasonable and, in any event, the amounts prescribed
in the consent awards were comparable with those
paid in Mt Newman Mining Company Pty Limited.

I have considered all of the arguments raised by
the parties and have concluded that the respondent’s
counter claim fails to measure up to what are fair and
reasonable allowances for shift work in this industry.
For that matter I am of the view that the rates agreed
upon with the other unions fall slightly short and re-
quire a further adjustment.While I consider that an
hourly allowance should apply for all hours worked
that allowance should not compound by penalty rate
or shift premium addition. I propose that 5 x 2 and 5
x 3 non-continuous shift workers should receive 58
cents per hour and continuous shift workers 62 cents
per hour. The shift premiums for Saturday and
Sunday will be time and one half and double time re-
spectively and an additional $7.00 shall be paid for
afternoon shifts on Saturdays.
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In so far as the 7 x 2 shift system is concerned evi-
dence was led to point out the disadvantages of that
system in both money and leisure terms. As to the
relative disadvantages of afternoon and night shifts
the witnesses appeared to dislike the former more
than the latter. Perhaps the housewife’s view was ex-
pressed plainly by a lady witness who when asked
whether she had discussed the question with other
housewives said—

Yes, plenty. Everybody I have discussed it
with are the same as me. They do not like nights
but they hate afternoons.

The Commission acknowledges the disadvantages
of the back shifts and accepts that the views of the
witnesses are genuinely held. However likes and dis-
likes vary between employees because of their cir-
cumstances. Night shift has usually been accepted as
the most inconvenient shift. Man is not a nocturnal
animal and medical evidence advanced in cases be-
fore tribunals support the contention that more
medical problems are associated with the working of
this shift. (See N.S.W. Shift Workers Case 1972 and
references). However, there are certainly more social
disturbances caused by afternoon shifts and this is
accentuated in a north-west mining town environ-
ment.

For all that I am unable to conclude that the 7 x 2
shift worker should receive any more for his after-
noon shift than a continuous shift worker. Likewise,
although recognising the problems of afternoon shift,
on balance, I could not find that it warrants a greater
penalty than night shift. I think that it is fair enough
for a 7 x 2 shift worker to receive the same hourly al-
lowances as a continuous shift worker and receive an
additional weeks leave for being rostered to work
regularly on Sundays and holidays.

Sick Leave.

The unions are seeking an improvement in the
present sick leave provisions. They claim that em-
ployees should be entitled to 80 hours leave per year
with an accumulation to a maximum of 10 years. A
measure of retrospectivity is also sought for the
crediting of unused sick leave which has accrued
since 1st July, 1979. Increased benefits are sought
under the terms of the current Employees Accident
and Ill Health Benefit Plan and a claim is made that
the Company shall pay the basic medical scheme
payments for all employees to the extent of 50 per
cent of the individual employees payment.

In advancing their cause the unions gave the Com-
mission a summary of the history of the sick leave
provisions, including the finalisation of pay out on
unused sick leave on termination and the emergence
of a sickness and accident ill health plan.

I think it fair to say that apart from tracing the his-
tory of the clause reliance was placed on what occurs
in the other companies within the industry and to a
consideration of decisions of the Commission.

1 refer the parties to my comments which appear
on pages 226-228.

Having finally come to grips with what these
claims were all about and having considered the em-
ployees’ arguments I have concluded that a fair and
reasonable result would be the adoption of what was
finally agreed in the three consent awards. My de-
cision in this matter has been largely influenced by
the decision of the Commission in Court Session in
the Shop Assistants ete. case (59. W.A.LG. p. 1379) as
well as the conditions which apply elsewhere in the
industry. While it is true that the Commission in
Court Session increased the quantum to 80 hours per
year in the 1979 case it nonetheless limited the
amount of paid sick leave taken in any one accruing
period to 10 weeks.

When one views the respondent’s counter claim,
including the Employees’ Accident and Il Health
Benefit Plan, in a broad way it is difficult to conclude
other than that its total benefits produce a reason-
able deal for employees who are unfortunate enough
to suffer illness or accident.

The respondent’s counter claim has therefore been
adopted by the Commission.

Term.

The unions claim that term of any Orders to issue
should be for 12 months. The respondent says three
years. I do not propose to traverse their respective ar-
guments. Each has been considered. I have already
decided that the wages clause shall operate retrospec-
tively for all purposes of the agreement which the Or-
ders arising out of this reference will replace. The
term of the Order with respect to all other matters
will be for two years from the beginning of the first
pay period commencing on or after the date of issue.
This is similar to the term in the Mt Newman docu-
ment. The operative date of other matters that may
need to be decided after this Order issues will depend
to a large extent on the speed with which they are
drawn to a conclusion.

Tool Allowance.

Under the 1979 Agreement there are three levels of
tool allowances which are paid to tradesmen as an ad-
dition to the all purpose wage rate provided that such
tradesmen possess and maintain specified basic tool
kits which appear in a schedule to part 2 of the
Agreement. The rates are Group A $5.00 per week,
Group B $4.00 per week, Group C $2.50 per week.
The unions have a common claim that all tradesmen
currently entitled to those allowances be now paid
$7.00 per week. In other words, instead of three levels
of tool allowance the unions seek one tool allowance
of $7.00 per week to be paid to all tradesmen re-
gardless of the tools they are required to possess and
n}aintlain. No change is sought in the prescribed lists
of tools. :

In support of the proposition the unions drew at-
tention to the tool allowances payable elsewhere in
the industry with particular emphasis on the fact
that, apart from the respondent Company, all other
companies paid tradesmen the same tool allowance
regardless of their trade and the tools they were re-
quired to maintain. Those allowances range from

$5.00 per week to $7.00 per week with the possibility
of a further change in Mt. Newman Mining. Mention
was also made of the Metal Trades (General) Award,
the Electrical Contracting Award and the Lift Indus-
try Award, all of which prescribe a tool allowance of
$6.80 per week for tradesmen. It was submitted that
the tool allowance peaked with the National Building
Trades Award at $7.70 per week. The unions argued
that since the rates were last fixed the cost of tools
had risen substantially and once the kit was estab-
lished the insurance premium was high and little dif-
ferent with respect to one tool kit and another. In
short, the argument was based on comparative wage
justice.

For the respondent’s part it was prepared to in-
crease the existing three levels to $6.00, $5.00 and
$3.00 per week, which was said to represent an in-
crease of 50 per cent in the allowances obtaining im-
mediately prior to the 1979 Agreement. By exhibit
the respondent showed that the Consumer Price
Index had moved by 33 per cent over the same
period. The Commission’s attention was also directed
to portion of the transcript of the 1976 negotiations
when tool allowances were introduced for tradesmen
in the Metal Trades group. A constant thread
through the respondent’s submissions with respect to
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this and other claims was that any comparison be-
tween classifications of employees working for
companies within the industry should be viewed on
an overall or “bottom line” basis, presumably be-
cause a fair picture may not necessarily emerge if seg-
ments of the total wage are viewed in isolation of
each other.

It is a fact that the three tiered tool allowance
structure in Hamersley Iron Pty. Limited is different
from the single allowance which obtains in other iron
ore companies and for that matter in other awards
such as the Metal Trades (General) Award. However,
the history of the introduction of tool allowances in
this Company should not be overlooked nor can one
disregard the tools which are required to be supplied
by workers employed in classifications at the three
separate levels. The Commission also notes that
agreement was reached with the ASEMF for an in-
crease in the existing three levels of tool allowance
for metal tradesmen to $7.00, $6.00 and $4.00 per
week. Taking all of these matters into consideration
it appears to me that the provisions in the Iron Ore
Production and Processing (Hamersley Iron Pty.
Limited and the Australasian Society of Engineers,
Moulders and Foundry Workers, Industrial Union of
Workers, W.A. Branch) Award 1982 are reasonable
and they will be awarded as all purpose tool allow-
ances.

Wages—Generally.

The general wages claim by the six unions is for an
“Across the board” increase of 25 per cent although
the advocates made it clear that the figure sought
was in the nature of an ambit claim.

The unions supplied the Commission with a large
number of exhibits which attempted to show the
comparative position of selected classifications with
their stated counterparts in the three other iron ore
companies located in the Pilbara. From these
exhibits, so it was argued, employees of the respon-
dent could be seen to be unfavourably placed com-
pared with other workers in the same industry. Other
figures produced related to electrical tradesmen
under selected awards in the private sector with par-
ticular emphasis upon movements which had taken
place since May 1981. The Commission was given a
general history of wage fixation in the Company, in-
cluding recent events and emphasis was placed on
the June 1982 decision of the Commission in Court
Session relating to Mt. Newman Mining Company
Pty. Limited.

For the respondent’s part it also supplied the Com-
mission with numerous exhibits designed to assist in
the determination of the dispute. The difficulty con-
fronting the Commission was stressed by the respon-
dent and attention was drawn to an additional and
important factor present in these proceedings. That
was the fact that three unions, representing some 18
per cent of the workforce had already reached agree-
ment with the respondent on wages and other mat-
ters.

It was impressed upon the Commission that, unlike
the position in the recent Mt. Newman case, there
was a general acceptance of wage relativities and this
should be in the forefront of the Commission’s mind
in dealing with the dispute.

In considering rates paid in other companies the
respondent emphasised the need for the Commission
to have regard for the circumstances under which
those rates came about and to differences in the ap-
proach of companies to the overall remuneration
packages. For example, whereas in late 1980 the re-
spondent increased its district allowance by $7.00 it
was said that the rate in Mt. Newman had remained
unaltered but service pay had been increased by a
similar amount.

Underlying the whole of the respondent’s sub-
mission was the fact that it had negotiated in good
faith with all unions on a document to replace in
totality the unregistered Iron Ore Production and
Processing (Hamersley Iron Pty. Limited) Agree-
ment 1979. The wages content of the final offer to
those unions was merely one part of a “package
offer” and that was why it could not readily discuss
with the Commission the merits of individual seg-
ments of the total deal in isolation from each other.

It became very clear to the Commission early in the
proceedings that a strong prima facie case existed for
increases in existing wage rates and it was for this
reason that the Commission issued an Interim Order
on 25th June, 1982 increasing the all purpose weekly
wage of members of the applicant unions by $12.00
per week pending final determination of the issue.

In looking at the respective arguments it is appo-
site to comment first upon the fact that the respon-
dent was able to reach an accommodation with the
F.E.D. and F.U., ASEMF and T.W.U. on an overall
package deal. In the Commission’s experience each of
those unions is not hesitant in pushing the claims of
its members and that they were able to reach agree-
ment is a factor which has been kept well in mind.

It appears to me that the Reasons for Decision de-
livered by the Commission in Court Session in the
Mt. Newman Mining case on 11th June, 1982 has
since cast additional light on the complex problem
which faced all parties and that any decision now
recached by the Commission may be different from
that which it or any of the parties to the earlier nego-
tiations might have reached prior to mid June, 1982.

In considering the matter of wage rates in the Mt.
Newman case the Commission in Court Session said,
inter alia—

In determining wage rates for the employees of
a single company in the iron ore industry it
should, we think, be apparent that it is almost
inevitable that the Commission should look to
the rates payable by other employers in the same
industry and we have decided that we should
adopt that course on this occasion. In so doing
we are conscious of the fact that it has not been
uncommon for employers and unions engaged in
this industry to keep a weather eye upon move-
ments on the Metal Trades (General) Award and
we have done likewise in arriving at our decision.
Whilst the foregoing approach is simple enough
to state, it is not quite so easy in its practical ap-
plication for a number of reasons including the
fact that the several companies in the industry
have pursued different paths since their common
negotiations in 1974. As a result quite significant
differences have emerged in, for example, service
pay schemes and payments made under or under
the guise of provident fund schemes. Moreover,
rates have moved at different times and have ap-
plied for different periods; some companies ap-
pear to have been more responsive to industrial
pressures than others; and there is little doubt
that on many occasions principle has been sacri-
ficed for expediency. Again, from a capacity to
pay standpoint, all companies have not been
equally matched and this appears to have had an
effect upon the rates which have emerged from
negotiation. We have examined and weighed all
of these matters at length in the course of our
deliberations . . .

Like the Commission in Court Session I have
examined and weighed all of those matters at length
in the course of my deliberations. For a start I agree
with the respondent and the unions which have
already reached a settlement that the Hamersley
Special Operations and Maintenance Allowance es-
tablished by agreement between the parties in
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October, 1980, should become part of the all purpose
weekly wage for all classifications. Nothing more
needs to be said than that the allowance was fixed
during the period of wage indexation when guidelines
operated.

Next I draw the attention of the parties to the
statement of the Chief Commissioner dated 3rd
February, 1982 relating to the Mt. Newman nego-
tiations which was Exhibit AA in the proceedings.
That statement made it clear—

(1) that the reference of the wage question to
the Commission in Court Session had no ef-
fect on the parties’ freedom to negotiate on
district allowance, and

(2) while the reference did not prevent nego-
tiations on service pay any conclusion or
position reached would be subject to a de-
cision of the Commission in Court Session
on that question if the Commission in Court
Session found it necessary to make such a
decision for the purpose of determining ap-
propriate overall wage rates.

That the Commission in Court Session finally
found no need to vary the service pay agreed by the
parties but that service pay was a consideration in
the determination of the overall wage rates by the
Commission in Court Session should be apparent
from its Reasons For Decision in the Mt. Newman
case.

In the present proceedings the respondent talked
of “bottom line” comparisons when considering the
concept of comparative wage justice but such com-
parisons need to be made with the utmost caution.
For example, district allowance is something which
must be viewed in the light of specific components
and obviously was not a consideration in the determi-
nation of wage rates in the Mt. Newman case. It is
true that in November, 1980 a sum of $7.00 was in-
cluded in the service pay scheme at Mt. Newman on
commencement with higher amounts as service in-
creased. Around this time the respondent increased
its district allowance by $7.00 but the Commission
can do little more than note that fact and work on the
basis that a prudent employer offers allowances in
compensation for the specified disability. Disability
allowances are designed for what the title of the al-
lowance says. The same can be said for shift allow-
ances. While a comparison of shift allowances is
certainly necessary to determine what are fair and
reasonable shift penalties such comparison gives
little help in the fixation of a base wage rate of pay
which applies to both day workers and shift workers.

In so far as base rates of pay are concerned it would
seem from Exhibit J and the consent awards that the
three unions accepted the respondent’s final offer
which produced retrospective nett increases in base
rates at three levels, i.e., Groups 1 to 9 $12.00, Groups
10 t5 18 $14.50 and Groups 19 to 26 $18.00. Gross in-
creases were $28.00, $30.50 and $34.00 respectively,
the difference between nett and gross being the ab-
sorption of the $8.00 Operations and Maintenance
Allowance and the transfer of a further $8.00 from
service pay.

I have reached the conclusion that little change is
required to be made to the actual all purpose wage
rates which the respondent offered in his overall
package but a significant change is needed in the
composition of those rates. For reasons which follow
in the next segment the Commission considers that
service pay requires substantial improvement. Thus
good reason does not exist for a transfer of any
money from the existing service pay scheme. Not
only should the $8.00 which was transferred out in
the new awards remain there, it should be added to.

During their submissions on wages generally the
unions did not appear to be always consistent in their
approach. For example, while the Commission was
told that there were no real relativity problems ex-
cept for the separate cases argued it was also stressed
by one advocate that on comparative wage justice
grounds within the industry those at the lower end of
the wage scale needed a monetary increase as large as
those at the higher. In reply to a question of mine,
“What if the Commission, whilst recognising that the
internal relativities were generally satisfactory de-
cided to give an increase of a particular amount
across the Board?” the advocate said, “I think in gen-
eral terms the expectation of the workforce is of an
across the board wage movement”. Another advocate
spoke of the great care during negotiations to ensure
that relativities were not disturbed yet urged that
employees of the respondent should receive no less
than the same base rate and service pay that is appli-
cable to the employees at Mt. Newman. For the re-
spondent’s part it reminded the Commission on
numerous occasions that, apart from individual
classifications which had been raised by the unions,
there was a general acceptance of present relativities
and this should be kept well in mind by the Com-
mission when considering and determining the issue.

While there may not be any serious disagreement
between unions on general relativities at this time it
cannot be said that the 1979 percentage relativities
have been maintained. The “across the board” in-
crease by way of special allowance in October, 1980
was enough in itself to change them. My task is to act
according to equity, good conscience and the sub-
stantial merits of the case and I am fortunate not
only in having a recent judgment of the Commission
in Court Session .to assist me but also to have been a
member of that bench. Having considered all of the
material before me and having spent much time in
analysing comparative rates of pay for classifications
within the industry and in particular those selected
in the respondent’s Exhibit 9 T have reached the con-
clusion that slightly different increases should apply
to the three groups, retrospective to the beginning of
the first pay period commencing on or after the 29th
March, 1982, but that a further “across the board”
increase of $14.00 should apply to all classifications
from the beginning of the first pay period commenc-
ing on or after 1st August, 1982.The resultant rates as
at 1st August, 1982 will be fair and reasonable in both
absolute and relative terms.

Real increases in basic rates from March, 1982, in-
cluding the $12.00 interim paymnt which will now
be cancelled are:—

Group
1- 9-—$24.00
10-18—$25.50
19-26—27.00

Examples are:—
Present  Proposed Proposed Further Total Inc.

Rate incl Rate Increase Increase
$8.00 Op & 29/3/82  29/3/82  Aug.82
Mtce Al-

lowance

$ ¢ 5 ¢ $§c $ c $ ¢
Group 1-9
Tradesman’s
Assistant
Group 10-18
Machine
Drillman
Grade I
Group 19-26
Fitter 269.40 296.40 27.00 14.00 41.00

21540 239.40 24.00 14.00 38.00

255.30 280.80 25.50 14.00 39.50

The further $14.00 increase from the beginning of
the first pay period commencing on or after Ist
August, 1982 is given on the understanding that the
wage rates shall remain in force and unaltered until
at least 31st March, 1983.
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Service Pay.

The existing service pay schemes in the industry within the Pilbara are shown hereunder—

Hamersley Iron Pty. Limited.
Service Pay Comparison Between Pilbara Iron Ore Companies.

G.M.L. M.T.N.
(Flat) (Flat)

$ $
On commencement - —
+ 3 months 15.00  20.00
+ 6 months 20.00  24.50
+ 12 months 25.00  35.80
+ 18 months 30.00 39.40
+ 2years 35.00  49.60
+ 3years 40.00  52.10
+ 4 years 45.00  56.80
+ 5Hyears 50.00  62.60
+ 6 years 55.00  65.00
+ 7years 60.00  68.00

The Commission has weighed all of the arguments
raised and has kept well in mind its decision on basic
rates when determining whether changes should be
made in this area. After due consideration of the
matters mentioned by the Commission in Court
Session in the Newman case and quoted earlier in
these Reasons I have concluded that the present ser-
vice pay in this Company is too low and does not
measure up when the concept of comparative wage
justice is applied. The rates should apply on a flat
basis and be similar to those which apply in the
Newman operations. They will be as follows:—

Existing Proposed Increase
$ 3

$

11 20 9
15 24 9
25 35 10
28 39 11
37 49 12
39 52 13
43 57 14
48 62 14
48 65 17
48 68 20

e ok o

The following table shows the comparative wage
position of tradesmen and their assistants working as
day workers for Hamersley Iron Pty. Limited and Mt
Newman Mining Co. Pty. Limited after the August
adjustment proposed in this decision takes effect. It
ignores payments other than base rates and service
pay.

Tradesman Trades Assistant
Hamersley Newman Hamersley Newman

On commencement....... 310.40 310.20 253.40 253.00
3 months 330.40 330.20 273.40 273.00
6 months 334.40 334.70 277.40 277.50
12 months 345.40 346.00 288.40 288.80
18 months 349.40 349.60 292.40 292.40
2 YRATS vueevrracrrernens 359.40 359.80 302.40 302.60
362.40 362.30 305.40 305.10
367.40 367.00 310.40 309.80
372.40 372.80 315.40 315.60
375.40 375.20 318.40 318.00
T YEaTS cvveeerrverrarnns 378.40 378.20 321.40 321.00

++ b+
w
<
o
w
%

Wages—Specific Classifications.
Concentrator

This claim is for a restructuring of classifications
within the concentrator at Tom Price. In the course
of high grade ore production a significant quantity of

CRR.IA. H.IL
(Al (All
Pur- Pur-
pose) (Flat) Total pose) (Flat) Total
3 3 $ 3 $
5.60 7.80 1340 8.00 3.00 11.00
13.80 8.20 22.00 8.00 7.00 15.00
21.90 11.00 32.90 11.00 14.00 25.00
27.60 12.60 40.20 11.00 17.00 28.00
31.80 18.10 49.90 14.00 23.00 37.00
36.00 20.00 56.00 15.00 24.00 39.00
40.20 22.90 63.10 18.00 25.00 43.00
44.40 28.60 73.00 18.00 30.00 48.00
48.60 30.40 79.00 18.00 30.00 48.00
48.60 30.40 79.00 18.00 30.00 48.00

low grade ore is mined. This plant is designed to ben-
eficiate that ore to produce saleable lump and fines
products. Concentrator Process Operators physically
attend to the plant but its overall operation is con-
trolled from a centralised control room which is
highly sophisticated.

For a considerable time there has been dissatis-
faction among employees in the concentrator at wage
rates and the classification structure. The dispute
was referred for formal hearing and determination
last year but it was overtaken by these proceedings.
In that circumstance it seemed more appropriate for
the dispute to be determined within the overall re-
view of the 1979 unregistered document rather than
be dealt with in isolation.

The Commission heard evidence from a number of
employees who were experienced in the operation of
the concentrator and inspections were undertaken.
The Senior Control Room Operator was said to liaise
via radio and telephone with the field operators to
ensure that the plant functions effectively. He main-
tains contact with the supervisor in this role but must
act independently as situations arise. He also has to
monitor a large number of instruments, gauges etc.
He is assisted by another confrol room operator.
These employees are required to have a good knowl-
edge of field operations and to be alert at all times so
that adjustments can be made quickly to ensure
maximum efficiency in operation. Modifications and
adjustments to the plant appear to be many and this
places greater strain on the control room operators.
Turnover of field operators and relatively inexperi-
enced employees in the plant also make the job of the
control room operator more difficult, so the evidence
revealed.

In so far as field operators are concerned a new em-
ployee commences as a Concentrator Process Hand
on day shift. It seems that after a period of day work
they then go on to shift work as Concentrator Process
Operators—Grade II. Promotion to Concentrator
Process Operator—Grade 1 appears to take place
with increased competence and six months service in
the Concentrator. A Concentrator Process Operator
II who said that he was deemed competent in all
areas of the Concentrator attested that he was ex-
pected to work anywhere within the plant as the situ-
ation demanded it. He stressed the versatility re-
quired in a competent field operator and the experi-
ence needed to adequately adjust to changes which
take place in all areas of the operation.

Above the Concentrator Process Operator Grade I
is the classification Concentrator Charge Hand. The
evidence discloses that he operates in the washing,
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screenings, crushing and tails areas but has not con-
trol in direction of employees in the heavy/medium
plants. One witness, who has been working in the
Concentrator for some 2% years was formerly a lead-
ing hand in No. 1 Plant. His view was that the Con-
centrator is a much dirtier and wetter place in which
to work and he regarded his workload as much
greater than before. His contact with the foreman is
very slight, according to the evidence. The “Charge
Hand” area is further confused by the fact that three
of the four are paid as leading hands. They retained
that classification when they came across from No. 1
Plant.

In short, the A.W.U. argues that the duties and
responsibilities of all employees in the Concentrator
exceed those of most other A.W.U. classifications in
the operation and that this should be recognised in
their rates of pay and promotional prospects. The
union would like to see the Charge Hands made into
Leading Hands with a rate well in excess of that now
paid to the Senior Concentrator Control Room Oper-
ator. Ideally they would like a fifth Leading Hand on
day shift to assist the foreman in training personnel.
Better shift operators would lighten the load for all in
what is seen as a team situation. As another avenue
for promotion and to recognise the worth of long ex-
perience in this type of plant the union seeks the cre-
ation of a Concentrator Operator Special classifi-
cation to be occupied by those competent to work
anywhere within the plant, except the Control Room.
The Union envisages this man to have at least two
years experience in the Concentrator.

The Manager, Production Control and Technical
Services who was General Superintendent, Plant,
Tom Price when the concentrator was commissioned
attested that he was involved in the design engineer-
ing team in Perth which was associated with the Con-
centrator from late 1975. He affirmed that the infor-
mation concerning the Concentrator contained in an
exhibit tendered by the union, entitled “Hamersley
Iron Resources Technology Operations” was basically
correct but drew attention to several changes since
the Company produced the document. He advised
that he had visited the Newman plant on two oc-
casions and explained to the Commission the differ-
ences between that plant and the Hamersley one. Ac-
cording to this evidence the Concentrator was com-
missioned early in 1979 but it was not until August
1979 that the union and the Company agreed on no-
menclature for the classifications and money values.
The starting point for the fixation of rates was said to
have been at Control Room Operator level and that
this finally came down to a comparison between the
control room at Parker Point and that in the Concen-
trator. He said that it was agreed that the concen-
trator job had a degree of difficulty which was
slightly above the Parker Point job. A structure then
emerged for all classifications in the Concentrator
with a consideration of appropriate skill vis a vis
0.H.E.Q. levels. The witness held the view that a
control room operator at Newman would need to
have a “better feel” of all the field situations than his
Hamersley counterpart.

The witness advised that as recently as six to eight
weeks before he gave his evidence an additional fore-
man per shift had been appointed. With the extra
foreman to control the operation he saw no need for
the appointment of leading hands. He confirmed that
there was a person similar to the proposed C.P.O.
Special in the Newman structure who had a good
understanding of the entire plant and who could be
used in a trouble shooting role. He also confirmed
that there was a very big turnover in the Concen-
trator Process Operator Grade II level at Hamersley.

The respondent drew the Commission’s attention
to the matters which should be considered in the as-
sessment of a “work value” case and stressed that
there were no changes in the duties which warranted
increases.

Attention was drawn to the fact that one responsi-
bility i.e. the dryer has since been removed.

The Commission has given a great deal of consider-
ation to all of the arguments advanced and to the evi-
dence led. It also benefited from the inspections.
Although a good appreciation was gained of the role
of the Control Room Operator at Parker Point from
the explanation given when the inspection took place
there was really no formal evidence as to what was
involved in that classification. However, that classifi-
cation was obviously taken as some sort of a bench
mark in 1979. Be that as it may, the Commission is
satisfied that it is in a much better situation now to
assess the rates which should apply in the Concen-
trator than the parties were in 1979.

The differences between the Newman and the
Hamersley plants were drawn in a fair way by the
witness for the respondent. Although direct classifi-
cation comparisons are not easy to draw, nonetheless
there is some similarity in operations and the com-
plexities in both plants can be compared and con-
trasted with the main ore-handling plant.

With the appointment of a second foreman on shift
I cannot see the necessity for elevating charge hands
to leading hands. I think there is a fair degree of
merit in the suggestion that a leading hand be ap-
pointed to day shift to render assistance in the
training role. Lack of training in relatively new em-
ployees in the Concentrator is obviously a source of
discontent. However, that is a matter for the respon-
dent to consider.

When the rates for the employees working in the
Concentrator were agreed the experience of its oper-
ation was very limited. In this circumstance one can
only assume that “first award” principles were ap-
plied by the parties. While acknowledging the re-
spondent’s submissions on how one should approach
a work value exercise, I have decided that the only
fair way to assess rates in the Concentrator, having
regard for the evidence of disagreement, is ab initio.

In my view the Minutes to issue reflect a fair and
reasonable classification of positions in the Concen-
trator. They have been decided having regard for the
overall classification structure within Hamersley’s
operations, most of which is before me in a wages
claim and my own consideration of the comparative
position with the Mt Newman operation. It will be
seen that I consider a case has been made out for the
recognition of experience and its worth by the cre-
ation of a new position—Concentrator Process Oper-
ator Special. Promotion to this position should be
based on a minimum of three years experience in the
Concentrator and proficiency in all areas of operation
except the Control Room.

Materials Handling Section—Parker Point.

This is a claim by the A.W.U. for a reclassification
of seven employees working in the materials handling
section at Parker Point. The title sought is Operator,
Materials Handling Squad (Dampier) and the wage
sGougdhtIis equivalent to that paid to a Serviceman

rade I.

The union led evidence from the Leading Hand
who outlined to the Commission the variety of work
undertaken by these employees which ranged from
straight labouring duties through a number of semi-
skilled tasks. The A.W.U. Convenor, Dampier at-
tested that the Company had indicated a willingness
to increase the wage rate as long as the employees
undertook the present range of duties which included
those of wash bay attendant.

The foreman in charge of these employees also
gave evidence as to their functions and the Com-
mission benefited by inspecting some of the work
which they had performed.

It is not possible, of course, to line up the duties
and responsibilities of these workers with any other
particular classification. All the Commission can do
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is to draw upon its experience of work undertaken at
various levels in the wage structure and arbitrate as
to which level seems to accommodate the duties and
responsibilities most comfortably. I have decided
that the variety of activity in the position and the
nature of that work warrant an upgrading. I would

propose that the position be called Utility Man, Ma- .

terials Handling Section Dampier and be bracketed
with the level 5 group, in which the first classification
is Battery Serviceman.

Stacker Operators.

The AW.U. claims that stacker operators at
Parker Point who are classified as Ore Handling
Equipment Operators Grade 2 should be elevated to
Grade 1 which is the grade allocated to the operator
of a bucket wheel reclaimer. Evidence was led by the
applicant from an employee who for some eight
months had been designated Training Leading Hand.
One of his duties was to train operators on the equip-
ment. The following question and answer seemed to
sum up his opinion of the relative difficulties of op-
erating the reclaimers and stackers.

Mr Tew: In respect of the machines, the oper-
ation of the stackers would be as difficult as
the operation of reclaimers, would it, or is it
much of a muchness?

Witness: Yes. Depending on stockpiles it would
be pretty close.

A second witness also explained what was involved in
the operation of the two stackers. The union
convenor at Dampier said that he was familiar with
all facets of the operation and opined that stacker op-
erators should be classified the same as operators of
Grade I equipment such as the ship loader, reclaimer
and dumper.

The company led evidence from the Manager,
Dampier Operations Mr W. J. Stubbs, who said that
the most similar piece of equipment to the stacker
would be the ship loader. However, the latter re-
quired a far greater degree of skill in its operation
and explained why. It was his view also that the
Train Loading Station Operator, Paraburdoo had a
more difficult job than the Stacker Operator and that
the operation of the reclaimer was more complex and
involved a more difficult operation. This was true
also of the bucket wheel reclaimer at East
Intercourse Island.

The Commission was taken on inspections to view
the operations.

Having considered the different viewpoints of the
parties 1 have concluded the operation of the two
stackers involves degrees of skills and difficulties
which fail to match those present in the operation of
the Grade I equipment with which comparisons were
made and the claim is therefore refused.

0.H.E.O. Special Class—Paraburdoo.

This is a claim for an increase in the wage structure
for the position 0.H.E.O. Special
Class—Paraburdoo. A similar claim was dismissed by
the Commission in May, 1981. On that occasion it
was said—

The Commission is satisfied that the changes
since 1979 are not of sufficient moment to war-
rant interference in the rates agreed between the
parties...the time for a review of the pos-
ition ... in the total scene of things is when the
existing agreement expires (60 W.A.LG. p. 934).

The case is based on a two pronged argument.
First, that a major change has occurred since the
1979 agreement was negotiated. Secondly, that there
is an internal relativity problem having regard for the
length of time it takes an employee to be classified
Special Class compared with time taken to aspire to

better paid classifications from the classification
0.H.E.O. 3.

Evidence led by the A.W.U. was to the effect that
to be reclassified to an O.H.E.O. Special an employee
had to be passed out in all facets of crushing,
screening and train loading. In reply to a question by
the Commission the witness said that it was the view
of the union that the O.H.E.O. Special at Paraburdoo
had a more onerous job than the O.H.E.O. Special at
Tom Price although no evidence was led on that mat-
ter. :

In short, the Union says that since 1978 a prerequi-
site for promotion to an O.H.E.O. Special or Leading
Hand O.H.E.O. Special is to have been “passed out”
in all facets of the plant operation. However, the
Company had not acknowledged that fact until after
the case was before the Commission on the previous
occasion. The fact that Leading Hands and O.H.E.O.
Specials had been appointed in the past without the
qualifications which are now said to be required was
supported by evidence.

Evidence led by the Company clashed with that of
the union. For example, the Superintendent Plant,
Paraburdoo said—

We have made no change in any requirement
for the O.H.E.O. Special in the Paraburdoo plant
either now, since we formalised the paper work
on 24th December, 1979, or any other time. The
requirement is now exactly as it then was. There
has been no change in circumstances for the re-
quirements for a person to become an O.H.E.O.
Special (transeript p. 577).

He said that to be classified as an O.H.E.O. Special
in 1979 a person had to be competent and passed out
on the crusher, the screens, the stackers and the
plant control room. He further stated that, to the
best of his knowledge, the requirements for appoint-
ment as an O.H.E.Q. Special at Paraburdoo were the
same or similar to those required at Tom Price. Later
in re-examination, the witness was asked whether ap-
pointment to O.H.E.O. Special included a require-
ment for the employee to be passed out in the train
load-out. He replied—

No. That’s not required. An O.H.E.O. Special
has to be passed out on the train load-out or the
reclaimer (transcript p. 583).

The one fact which did emerge from all of that con-
fusion is that no one has been appointed to an
0.H.E.O. Special position since 1979 who has not
been passed out in all facets of the operation includ-
ing train load-out and the reclaimer.

The Plant Production Foreman attested that an
O.H.E.O. Special was only required to qualify in the
crusher house, screen house, stackers and control
room. This was the position also in 1979. However,
the witness agreed that unless an application for a
position of Leading Hand O.H.E.O. Special has
passed out in the train load-out and the reclaimer as
well, he would not be appointed to that position.

So in theory the qualifications for an O.H.E.O.
Special are said by the Company to be restricted but
in practice they appear to be the same as those re-
quired for appointment as Leading Hand.

Subclause (4) of Clause 33.—Wages set out the
rates for Leading Hands. The subclause com-
mences—

In addition to the appropriate rate prescribed
in subclause (3) a leading hand shall be paid if
appointed as such or if placed in charge of—

The appropriate rate in subclause (3) can only be
that prescribed for an O.H.E.O. Special. There have
been occasions in the Commission’s knowledge where
a Leading Hand has not been on the highest classifi-
catior of those over whom he has control but it is
most unusual. However, I cannot recall a Leading
Hand being asked to possess greater qualifications
than that required in the basic qualification which
attracts the “appropriate rate”.
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In the light of the evidence I cannot see how. the
Commission can conclude other than that the qualifi-
cations required for appointment to O.H.E.O. Special
at Paraburdoo have increased. On that account there
should be an upgrading in the classification level but,
viewed in the light of the total structure, I do not
consider that an adjustment of any major proportion
is warranted.

The Minutes reflect the Commission’s decision.

Electrical Serviceman appointed as such, Railways
Signals.

This is a claim by the electrical trades union for
this classification to be elevated from the 3rd level to
the 6th level in the wage structure. The classification
was first introduced into a formal document in 1979
and was defined as follows:—

Electrical Serviceman—Appointed As Such
means a worker who has first established not less
than 12 months experience in the department as
an electrical assistant and who has obtained the
railway certificate of competency and who,
having been passed out as qualified to do so, can
and does operate a Hi-Rail vehicle on the railway
when so required and who is competent to ser-
vice a secondary cell batteries within the section
but not the exclusion of a tradesman who also
carries out work on such batteries.

The union argues that an anomaly exists between
this classification and that of batteries serviceman in
as much that the latter classification receives higher
wages although the electrical serviceman—appointed
as such has more onerous duties and responsibilities.

The union led evidence from the occupant of the
position who attested as to his duties and
responsibilities and the qualifications he is required
to hold.

The Commission was not in a position to compare
the functions of this position with that of a battery
serviceman because neither party could point to the
existence of a battery serviceman or to a job specifi-
cation for the position.

A paucity of information makes it difficult for the
Commission to assess where this particular classifi-
cation should sit in relation to others. All the Com-
mission can really do is draw upon its own experience
as to the duties and responsibilities of other classifi-
cations placed in lower, the same and higher group-
ings. I am of the opinion that the classification war-
rants elevation and feel that it would be more
suitably placed at level 5.

Electrical Serviceman Grades 1 and 2—Power Gener-
ation Distribution Section.

This is a claim for the introduction of new classifi-
cations to cater for a number of electrical assistants
who work in power transmission and distribution.
The Commission was informed through a witness of
the type of work undertaken by electrical assistants
for whom the reclassification is sought but I am un-
able to conclude from the material placed before me
that they are either incorrectly named as electrical
assistants or under classified in a relative sense.

Electrician Special Class, Instrument Technician etc.

The claim by the Electrical Trades Union was sup-
ported by the same type of argument advanced to the
Commission in Court Session in the Newman case.

In so far as the claim relates to special class elec-
tricians and instrument technicians the union wants
the words “appointed as such” deleted from the
classifications in the wages schedule. The Com-
mission sees no need for the deletion. If the union
considers that one of its members is entitled to be
classified into one of these positions because he
meets the prescribed definition it should raise the
matter with the employer. Provision already exists
for a dispute to be determined by a Board of
Reference.

The Commission has decided rates of pay having
regard for the decision of the Commission in Court
Session in the Newman case and this is reflected in
the Minutes to issue.

Utilisation of Contractors.

This claim is very wide in its scope and is designed
to protect the day to day work available to the
Company’s employees. It calls for joint consultation
between unions and management in relation to the
performance of contract work both on and off the site
and is intended, among other things, to ensure that
the employees of contractors are members of appro-
priate unions.

That this question is one of great importance and
conductive to industrial disputation needs no ampli-
fication. Until now the Commission has not been
asked to adjudicate on the matter because parties
have been able to accommodate each other. The
question of jurisdiction has not arisen because agree-
ment has always been reached. The Commission is
placed in a very different position, however, when
doubt is cast on its jurisdiction to deal with aspects of
the unions’ claims.

The Commission has considered all that has been
raised by the parties both as to jurisdiction and to
merits. Because | have decided that the clause agreed
upon between the Company, the F.ED. & F.U.,
ASEM.F. and T.W.U. is a reasonable compromise
of the opposing views I do not intend to expand on
the Commission’s jurisdiction except to remark in
passing that even if part of the claim over which it is
arguable that the Commission lacks jurisdiction were
technically within the definition of “industrial mat-
ter” there is little doubt that it sits most
uncomfortably with what has been stated often to be
the present will of the Legislature.

Be all that as it may the Commission is fully aware
of the importance of the matters raised, particularly
at a time when there is a downturn in the industry. It
is in the interests of all parties to openly discuss with
each other the possible utilisation of contractors well
before final decisions are made. The provision to be
made will require disputes to be referred to a Board
of Reference and my remarks as to the Commission’s
powers under the Board of Reference section of these
reasons should be kept in mind.

With efforts on both sides the provision should be
sufficient to afford fairness to all parties. However, if
during the term of the order/award this can be shown
not to be the case any party may approach the Com-
mission for further remedy.

Unresolved Matters.

The Commission undertook to decide the matters
discussed above on the clear understanding that once
they were determined most, if not all, other matters
would be sorted out very quickly by the unions with
the employer in the conciliation process. This should
now be undertaken without delay and the parties are
hereby directed to confer with finalisation of the
total dispute in mind. The Commission does not
intend to arrange a Speaking to the Minutes of the
proposed Order until it is advised precisely what
further matters, if any, remain for settlement.



26th January, 1983] WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 47

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. CR140 and CR371 of 1982.

Between the Australian Workers’ Union, West Aus-
tralian Branch, Industrial Union of Workers;
Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth; Amalga-
mated Metal Workers and Shipwrights Union of
Western Australia; Plumbers and Gasfitters Em-
ployees’ Union of Australia, West Australian
Branch, Industrial Union of Workers; the West-
ern Australian Carpenters and Joiners, Brick-
layers and Stoneworkers Industrial Union of
Workers; the Operative Painters and Decorators’
Union of Australia, West Australian Branch,
Union of Workers, Applicants, and Hamersley
Iron Pty. Limited, Respondent.

Before Mr Commissioner B. J. Collier.
The 2nd day of December, 1982.

Mr W. Tew and Mr C. Butcher on behalf of the
Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.

Mr A. R. Beech, Mr R. J. Krygsman and Mr K. B.
Gilbert on behalf of the Electrical Trades Union of
Workers of Australia (Western Australian Branch),
Perth.

Mr C. M. Hollett, Mr R. J. Krygsman and Mr A. R.
Beech on behalf of the Amalgamated Metal Workers
and Shipwrights Union of Western Australia.

Mr 8. Mutton, Mr G. G. Young and Mr R. Bryant
on behalf of the Plumbers and Gasfitters Employees’
Union of Australia, West Australian Branch, Indus-
trial Union of Workers.

Mr F. Hagger, Mr L. A. Park, Mr G. G. Young and
Mr R. Bryant on behalf of the Western Australian
Carpenters and Joiners Bricklayers and Stone-
workers Industrial Union of Workers.

Mr C. Meredith, Mr G. G. Young and Mr R.
Bryant on behalf of the Operative Painters and Dec-
orators’ Union of Australia, West Australian Branch,
Union of Workers. »

Mr J. J. Christian and Mr L. H. Pilgrim on behalf
of the respondent.

Mr D. Forster intervening on behalf of the Aus-
tralasian Society of Engineers, Moulders and
Foundry Workers Industrial Union of Workers,
Western Australian Branch.

Supplementary Reasons for Decision.

THE COMMISSIONER: On the 25th August 1982
the Commission delivered its decision in what were
regarded by the unions as “bread and butter issues”
in a dispute with Hamersley Iron Pty Limited over
wages and conditions for members of the applicant
unions employed in the company’s operations. At the
conclusion of the reasons for decision the Com-
mission said—

The Commission undertook to decide the mat-
ters discussed above on the clear understanding
that once they were determined most, if not all,
other matters would be sorted out very quickly
by the unions with the employer in the coun-
ciliation process. This should now be undertaken
without delay and the parties are hereby di-
rected to confer with finalisation of the total dis-
pute in mind.

At the speaking to the minutes on the 30th
September 1982 the parties reported that they had
managed to reach agreement on a considerable
number of matters and requested the Commission to
issue an interim award pending hearing and determi-
nation of the outstanding claims. The unions were
instructed to advise the company forthwith of those
matters still requiring the determination of the Com-
mission ahd they were urged to act with the utmost
expedition in bringing the total dispute to its finality.

After some further delay the unions advised the
company of the outstanding matters and the hearing
commenced in Karratha on the 19th October 1989.
With the exception of one matter which was ad-
journed for hearing in Perth (but which was later
withdrawn) formal submissions and evidence con-
cluded on the 29th October 1982. Inspections were
then undertaken at Dampier, Tom Price and
Paraburdoo and the case ended on the 17th
November 1982,

For the convenience of all, the Commission joined
matter No. CR371 of 1982 relating to manning of the
plant at Paraburdoo to the main matter, viz. CR140
of 1982,

I now deal with these outsfanding matters.

Toxic Substance.

This claim seeks substantial improvement in the
conditions which were embodied in the 1979
unregistered agreement relating to toxic substances.
The claim required the employer not only to inform
employees of the health hazards involved in the use
of toxic substances but also to give instruction in the
correct and necessary safeguards which must be ob-
served in the use of such materials. Toxic substances
and/or solvents are defined in the claim to include
epoxy based materials and all materials which in-
clude or require the addition of a cayalyst hardener
or reacitve additives or two pack catalyst system. The
claim also envisages the provision of ventilation by
artificial means and necessary protective clothing. In
addition, proper washing facilities are sought and in
appropriate circumstances, washing time. The claim
makes provision for a payment of an additional 33
cents per hour for employees using toxic substances
and/or solvents and a payment of 26 cents per hour
for employees working in close proximity to the em-
ployees who are using those toxic substances.

In support of their claims the unions tendered an
exhibit headed “Epoxy Resins”, a booklet prepared
by the Workers Health Centre on the dangers of
resins and the precautions which should be under-
taken by those who use them. Extracts from a book-
let, “Hazards on the Job”, dealing with solvents and
associated health hazards were also made available to
the Commission. It was stressed by the advocate for
the unions that the claim for disability payment was
not so much for the handling of the toxic substances
or solvents but for the disabilities associated with the
wearing of protective equipment. The allowances
sought were said to be those already included in the
Building Trades (State) Construction Award and the
Plum(ki)ing Industry (Queensland, Western Australia)
Award.

In response to the claim the employer stressed that
the onus of proof on this and any other claim in the
applicants’ log rested squarely with them and the
broad nature of the claim lacked the detail required
for its proper appreciation by the Commission. The
respondent argued that the claim went well beyond
the provisions in the building trades awards referred
to by the applicants. There was no reference what-
ever to solvents or materials of a like nature in those
awards and the generality of the claim was such that
no direct relevance to the Hamersley operating scene
could be established.

The Commission has considered this question and
has reached the conclusion that the material before it
is insufficient for a determination to be made in the
terms of the applicants’ claim. Provision has been
made in the interim award for the employer to advise
employees of the hazards involved in using toxic or
other substances or materials which if used incor-
rectly are likely to constitute a health hazard. Pro-
vision has also been made for an employee using such
substances to be provided with protective equipment
prescribed or recommended by the appropriate
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Government authority and when no prescription or
recommendation has been made a DBoard of
Reference may decide the protective equipment to be
supplied and used and the procedures to be followed
if agreement between the employer and the appropri-
ate union cannot be reached.

The Commission is aware that the wearing of
certain types of protective clothing is disliked by
many employees. It can be irritating and uncomfort-
able particularly if worn during the high tempera-
tures of summer months in the Pilbara. However,
protective clothing may differ from job to job and the
measure of inconvenience and disability varies ac-
cordingly. Neither should it be overlooked that dis-
ability allowances apply in groupings to all workers
and are designed to compensate for all work-caused
disabilities.

There may be grounds in certain cases for a review
of disability groupings of those employees who are
regularly using these substances but the claim is far
too general for this to be done in the present proceed-
ings.

There is no support for the proposal by reference
to other awards in the industry and in all the circum-
stances the claims are not approved.

Experienced Tradesman’s Allowance.

This is a claim by the Electrical Trades Union for
an extension of the experienced tradesman’s allow-
ance to the classifications linesman A class, linesman
grade 2—rail signals, linesman grade 1—rail signals
and resident linesman—rail signals. The claim is
based on the principle of comparative wage/condition
justice with similar employees in the iron ore indus-
try. The Commission was informed that each of these
classifications carries a wage equivalent to or higher
than the grade for a tradesman and the experienced
tradesman’s allowance is paid in all other companies
where such workers are employed. The one exception
is in Cliffs Robe River Iron Associates where the par-
ticular allowance no longer operates. However, it is
said that when the allowance did operate in that
company it was paid also to the classes of people for
whom the allowance is now sought.

In opposition to the claim the employer submitted
that under the Industrial Training Act 1975 there is
simply no trade as linesman. It was submitted that
the Commission ought not to water down a concept
which was agreed between the parties to apply to
qualified tradesmen exclusively.

1 am satisfied that there is merit in the claim. The
extension of the allowance to this class of worker
would, in my view, give no grounds whatever for
further flow to other classifications. In view of the
position elsewhere in the industry and the status of
the first class linesman in the State Energy Com-
mission I think it fair that this class of employee be
deemed to be a tradesman for the purposes of this
clause in the award.

Mid Shift Meals.

This is a claim that the company provide mid shift
meals at a cost of $1.00 per meal to employees who
are not occupants of single employees quarters. The
claim is opposed by the respondent.

The argument of the applicant unions is based on
what applies elsewhere in the industry. It was sub-
mitted to the Commission that all mid shift meals are
supplied by Cliffs Robe River Iron Associates to its
married personnel at a cost to the individual of $3.00
per week. It was said that mid shift meals are pro-
vided free of charge to employees at Goldsworthy and
also at Cockatoo and Koolan Islands while a book of
12 meal tickets may be purchased from Mt Newman
Mining Co by married personnel for $13.25. It would
appear that those married personnel who purchase a
midday meal from the respondent company pay ap-
proximately $5.00 for this convenience.

For its part the company argues that the fact that a
meal is taken at a work place in the mid shift break
does not make it an industrial matter. It sought to
distinguish the claim from those cases where the
partaking of a meal relates directly to a work circum-
stance and for which specific provision is already
made in the interim award and stressed that married
workers in industry generally are required to provide
their own meals.

On the material before the Commission I am un-
willing to include a matter of this nature in an award.
The submissions in support of change, although
having a superficial attraction, are not of sufficient
depth to justify the Commission’s intrusion into an
area which has been the province of the employer
since the industry began.

Town Services Group: Work in Ceilings.

This claim seeks an allowance of $2.00 for any day
during which an employee working within the town
services group is required to work in ceilings.

In short, the unions argue that a combination of
heat, confined space and dust warrant the payment
of the allowance claimed. A lengthy paper entitled
“Effects of Heat on Health, Comfort and Perform-
ance” produced by the National Health and Medical
Research Council, an organisation constituted by
order of the Governor General, and which, amongst
other things, make recommendations to the Com-
monwealth and the States on matters of public
health legislation and administration was tendered in
support of the applicants’ case. In addition evidence
was led from a carpenter who outlined the general
discomfort experienced by employees who are re-
quired to work in ceilings. The Commission also
examined the ceiling of a standard house in Karratha
and observed that the thermometer reading in the
ceiling was 42 degrees celsius.

In opposing the claim the company drew the Com-
mission’s attention to the fact that houses were built
by the respondent at the outset of the company’s op-
erations to enable the employment of married people
and those houses had been maintained by carpenters
and other employees ever since. The circumstances of
these workers were taken into consideration when the
group disabilities allowances were first established
and, in the company submission, there was no
justification for the Commission to single this par-
ticular disability out for special attention at this
stage.

No one would seriously suggest that working in the
type of ceiling which the Commission saw on inspec-
tions is other than most unpleasant. However, the
class of employee for whom the allowance is sought
must expect to work in ceilings as do other building
tradesmen throughout the nation. Special provision
for an allowance of this nature does not appear to
have been made in any other awards in the building
industry yet work is performed at times in extreme
degrees of heat and cold.

In all of the circumstances I must accept the sub-
mission of the employer that a disability of the type
now being discussed has been taken into account in
the overall assessment of disability groupings for the
various classes of employees. In this regard it should
be noted that particular reference is made to certain
tradesmen who are required to work inside house cei-
lings in the 1979 agreement and interim award.

The Commission refuses the claim.

Electrical Tradesman Appointed to Train and/or
Instruct—Wages.

This is a claim that an electrical tradesman who is
appointed to train and/or instruct another electrical
tradesman to a standard in excess of that gained by
the satisfactory completion of the appropriate tech-
nical college trade course should for the time so spent
in such training and/or instructing be paid $9.50 per
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week in addition to the appropriate rate for his
classification. The advocate for the Electrical Trades
Union made it plain to the Commission that the
union was not seeking payment for merely fam-
iliarising another tradesman with work that would
normally fall within his trade scope.

The union submits that where there is a need to
train tradesmen to a higher level than the base trade
area the involvement of the company has been mini-
mal. It has been left for other tradesmen to raise the
standards and knowledge of their fellow workers to
these higher levels.

Evidence was led from a special class electrician
who, in addition to trade qualifications, had com-
pleted a two year certificate course in Industrial
Electronics. He advised the Commission of the type
of equipment upon which he worked at Parker Point.
This included ultra-sonic bin level detectors, radi-
ation belt weighers, programmable logic control
equipment which included plugging cards, a different
type of oreflow weightometer and metal detectors.
According to his evidence most tradesmen elec-
tricians would not have the knowledge to carry out
work on the range of equipment but could perform
such work to a limited degree only.

There are two special class electricians. For a con-
siderable time the now second special class elec-
trician was under the former’s care and instruction in
all the work which he had to perform and, prior to his
confirmation as a special class electrician, he was also
required to complete the first year of his Certificate
of Industrial Electronics: The following extract from
the examination of the witness sets out clearly his
view on this sort of training—

Mr Krygsman: Would you believe that this per-
son who attended the first year course on
industrical electronics would, without any
further assistance in the particular sense, be
able to perform the work just on the studies
he has done at Karratha Tech? ... No way.

So you are asked to supplement that par-
ticular course with practical experience? . ..

Yes. The course is only a theory course as 1
found out at work. I gave a guy a piece of
equipment-an electronic device—and he
didn’t know what it was. Once I explained
what it was he knew all its functions.

In your opinion would your particular
electrical supervisors be competent to give
the same level of instruction?...Do you
mean could I train the person up?

No. I am saying: Would your immediate
electrical supervisors—I believe there are
two of them—have the knowledge to do this
irrespective of whether they have the time
or not? Would they, in your opinion, be
competent to train to that level? ... No,
they couldn’t

Who would have the level of knowledge
which you work at within your area? ... To
my knowledge the only other person could
be the graduate engineer who Is a bit more
familiar with electronics but he is more into
programming of this P.L.C.

So in your immediate area of supervision,
your foreman, in your opinion, would not
have the knowledge of electrician special
class? ... No, he has not got the knowledge.

The only person who would be at that
level is the graduate engineer? . .. Yes.

I have no further questions, sir.
(Transcript p. 945-946)

The union claimed' that where the company re-
quired tradesmen to perform work higher than the
level for which they were basically equipped training
should be carried out either through external or in-
house study. In-house training in that situation
should be through foremen with the capabilities or
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experienced engineers. In its view there was a very
real difference between familiarisation of suitably
trained personnel and actual training for a higher
classification role. Although only one witness was
called to support its view the union indicated that
similar situations obtained in the general training of
electricians special class, instrument technicians and
also in the railways signals area. It did not apply to
industrial electricians, linesmen or apprentices.

The union drew an analogy with a mobile plant op-
erator driver appointed to train heavy mobile equip-
ment operators.

The respondent argued that the requirement of an
employee to provide on the job training for other em-
ployees is a custom of such notoriety in industry as to
constitute an implied term of contract. Attention was
drawn to the conditions of employment which are
signed by all employees on engagement and which
state, inter alia, that employees are engaged on the
basis that they carry out any duties within their com-
petence as directed by the compaly. In short, the
company contended that any difference between the
tradesman having a responsibility to provide on the
job training for apprentices and a more senior
tradesman providing on the job training for more
junior tradesmen was compensated by the levels of
wage rates. The company also sought to distinguish
the employee who gave evidence from those em-
ployees who are actually appointed as training
instructors and whose full time positions are to per-
form that function.

There is insufficient material before the Com-
mission for it to agree to the overall claim of the
union. Evidence was led from a very restricted area
and in circumstances which may, for all the Com-
mission knows, be unusual. However, I am not satis-
fied that the type of training given by the witness to
the later appointed special class electrician could be
expected of him as an implied condition of his em-
ployment. That training went well beyond fam-
iliarization and in my view the role he was asked to
play extended beyond any written or implied term of
the definition of special class electrician in the
interim award. It is said that hard cases make bad
law and thus the Commission does not propose to
legislate generally on this question. In dismissing the
claim however, the Commission makes it known that
in the circumstances of the particular case outlined
by the witness an ex gratia payment for services ren-
dered might well be made to the employee and I so
recommend.

Railways Signals and Communications—Availability.

This claim relates to workers employed in railways
signals and  communications. The existing
unregistered agreement spells out the nature of the
work to be performed and the circumstances in which
it is performed by those who accept employment with
the company in this department. Unlike the majority
of the other employees of the company they are re-
quired to:

(a) Work in the field along the length of the
railway system rather than only or mostly in
a workshop environment or in a usually
fixed work location;

{b) Carry out much of their work without any
direct supervision;

(¢) In circumstances where faults may occur
any hour of the day or night, be willing to
service the system and to attend to faults
which occur and impair the integrity of the
system;

(d) Accept the disruptions to a normal domestic
family living circumstance because of a
necissity to spend periods of time away from
home including overnight periods for the ef-
ficient performance of planned maintenance
and/or attending to urgent work circum-
stances.
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Certain workers are designated by the company to
be available for call to duty from the terminal depot
of the area at which they then reside, and an
availability allowance calculated at single ordinary
time rate is currently paid as follows-—

1. Four hours pay if he is rostered and is so
available on any day Monday to Friday in-
clusive; or

2. six hours pay if he is rostered and is so
available on a Saturday or Sunday or a pub-
lic holiday, provided that;

3. for any public holiday for which he is so ros-
tered and is available he will also be entitled
to a day’s leave in lieu without loss of pay
for that day if he was not called upon to ac-
tually work on the public holiday.

By this claim the unions seek single ordinary time
rate for 12 hours for each day on which an employee
is rostered together with a day in lieu of any public
holiday on which he is rostered but not called upon to
actually work.

It would seem that prior to 1974 the company re-
quired people to be placed on a roster to attend call-
outs but they could not force people to report for
work if they did not wish to do so. In 1974 an agree-
ment was reached which placed an obligation on the
worker to report for duty and, in consideration, an
availability allowance was introduced. It would ap-
pear that the employees have not been happy about
the adequacy of that allowance ever since and grad-
ual improvements were made in both the 1977 and
1979 negotiations.

The unions submit that, as a matter of principle,
the standby provision which is prescribed elsewhere
in the interim award is really appropriate for these
employees. The claim, in their submission, is one of
compromise.

The attitude of the Electrical Trades Union toward
the whole question was succinctly described by Mr
Krygsman—

If the company wants the service, the backup
and the guarantee they are seeking, they ought
to pay for it, just like any other employer. If they
want certain hours to be provided—on
call—then our members believe they should not
be given to them free of charge. There is no way
Hamersley Iron would allow ships to be filled
free of charge to their clients. That is the basis of
the claim.

We are not seeking to abscond from our re-
sponsibility in providing that service but I be-
lieve the availability clause ought to be in the
terms that if there is a break of continuity to the
safety of the system then we ought to provide
that service. But we believe that on numberous
occasions the system could have run quite safely
without any hindrance to its operations except
with regard to production.

The evidence indicates that there are three areas in
which the availability allowance operates. First, there
are rail signals technicians who deal with the outside
fail safe intricate electro and electro mechanical de-
vices and this requires one technician and his trades
assistant in each depot to be available, on a roster
basis, throughout the whole year. Secondly, there are
line crews stationed at Dampier and Tom Price who
deal with the power transmission and the communi-
cations and transmission power line and electronic
workshop dealing with the computerised telegraphy
systems and electronic wayside field stations. These
employees are subject to availability from November
through to March. “Availability” requires an em-
ployee to be ready to attend any call to a fault situ-
ation or emergency situation for 24 hours through the
seven day period he is so rostered for work. During
this time he is provided with a motor vehicle and a

paging device. A telephone is also installed at his
home and the employer meets installation costs and
rental. The employee must be ready for work within
30 minutes of being called. That requirement, of
course, restricts the distance from which he can move
from his work place whilst on call. The only other re-
striction appears to be that he is not to partake of al-
cohol during this period.

It seems that in the rail signal area there are three
maintenance teams, and a leading hand team is lo-
cated in both Dampier and Tom Price depots. One
man and his assistant out of each team will be on call
once every four weeks for the 52 weeks of the year.
Between September 1981 and September 1982 the
average call-out per man was just under one per
week. The superintendent of Rail Signals and Com-
munications Department attested that linesmen
working on power lines were shown to be subject to
merely 1.5 calls per man per month through the
September 1981 to September 1982 period. The evi-
dence of an employee at the Seven Mile Workshop
was that the incidence of call-out was high during the
summer months, principally because of lightning
strikes. He attested that there were times when a
worker could be called out three or four times in any
one night and for varying periods. He said—

There is no guarantee that you will be called
out at all and there is no guarantee that you will
not be out all night....... it puts a bit of a
strain on things sometimes. The main trouble I
have is that the phone goes two or three times in
the night. My wife and children are not paid to
answer it and it still wakes them up. They are
the ones losing sleep. Then my wife is a bit
worried in the house alone so she locks it all up
iilnd bolts it and she is woken up when I come

ome.

The Commission has given full consideration to the
evidence and submissions outlined above and in de-
termining a fair and reasonable payment in all these
circumstances has paid regard to on call allowances
which apply in other industries. It recognises that the
iron ore industry is discrete and that the circum-
stances of “on call” in, for example, hospitals, water
supply authorities and the State Energy Commission
are not the same. Nonetheless there are similar
characteristics particularly as to inconvenience to the
worker and the allowances are of some guide. They
vary from something less than is currently paid by
the respondent through to payment at ordinary time.

Weighing it all up I am of the opinion that the em-
ployee should receive six hours pay at ordinary time
rate between Monday and Friday and nine hours pay
at ordinary time rate for Saturday, Sunday and pub-
lic holidays and the award will so provide.

Railways Signals and Communications—Distant
Work.

This is a claim for the retention of an existing pro-
vision. The claim is identical with subclause (4) of
Clause 3, part 3 of the unregistered Iron Ore Pro-
duction and Processing Agreement 1979. In short, the
union submits that the clause works satisfactorily
and enables an input from the workforce which is ad-
vantageous to both parties. On the other hand the
company says that the creation or retention of a
maintenance planning committee is a matter of
managerial prerogative, that it is neither necessary
nor effective and that the company’s decision that it
should no longer apply is one which should not be
disturbed by the Commission.

Although I am satisfied from the evidence that
there have been some difficulties in making arrange-
ments for a meeting of the members of the mainten-
ance planning committee as defined under Clause 7
of part 3 of the unregistered agreement I am not sat-
isfied that a condition agreed upon between the par-
ties some three years ago should be departed from on
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the strength of the submissions and evidence ten-
dered by the employer. When the whole of Clause
3.—Distant Work is read it becomes clear that flexi-
bility is intended in its operation. Subclause (2) reads
as follows—

The provisions of this clause have been deter-
mined and agreed between the parties in recog-
nition of the types of work features peculiar to
these employees of the company and in aid to ex-
pression of reasonable guide lines rather than in-
flexible regulation.

The Commission proposes to retain this subclause
in the final award and to reinsert the definition of
“Maintenance Planning Committee” in the Defi-
nitions clause but will reserve liberty to any party to
apply to vary the provision if it can be shown that
either unions or the employer have interpreted the
overall provision with an inflexibility bereft of com-
mon sense.

Availability Allowance—Plumbers.

This claim envisages an availability allowance for
plumbers and was the subject of a very lengthy sub-
mission from The Plumbers and Gasfitters Em-
ployees’ Union of Australia, West Australian Branch,
supported by the evidence of a plumber located at
Tom Price who is also the convenor of the union.

The submission covered a long period of disagree-
ment between the union and the company over the
need for an essential services policy satisfactory to
both parties; the problems which have emerged over
the requirement to perform multiple tasks on call
outs; the expectations of the community with respect
to housing maintenance and unfavourable reactions
to plumbers when work has not been carried out
promptly; the early expectation of town
“normalisation” in Tom Price and its likely effect on
plumbers; and allegations that promised meetings re-
lating to these types of problems have not eventu-
ated.

The claim of the union commences as follows—

An employee who is required to remain
available outside his normal ordinary hours for a
recall to work to perform a job that is considered
to be essential to community health and welfare
shall be paid;— . ...

The essential part of this claim therefore is a re-
quirement by the employer that the employee remain
available outside his normal ordinary hours.

That does not seem to be a fact as far as the
company is concerned as may be seen from the fol-
lowing question and answer—

Mr Pilgrim: Would you agree with me that as far
as the company is concerned, at this point in
time, it does not require you to stay at home
outside your ordinary working hours? It
does not put any embargo or restraint on
your leaving town at any time, going to the
football, to the hotel or wherever at any time
outside your ordinary hours of work?

Mr Wilson: That’s true but they certainly cry a
little bit when they cannot find a plumber to
do a job.

Notwithstanding the tears referred to by the wit-
ness the company made its position clear in un-
equivocal terms when Mr Pilgrim said,—

In the instant case the employer is saying, and
as it has previously said to the union in the nego-
tiations very clearly that it does not have a pres-
ent requirement for plumbers to perform
standby duties, if that is the correct term. It does
not require plumbers to be on standby, nor does
it envisage such a requirement in the future. The
respondent says that the employer has exercised
its management right to so decide. (Transcript p.
1489).

In view of the company’s attitude the Commission
has no alternative but to dismiss the claim. It would
not, of course, expect to be further involved in a mat-
ter of this nature for presumably the company con-
siders that its right to offer over-time and the em-
ployees’ right to refuse it in all circumstances ad-
equately accommodates any problems which arise.

Primary Crusher
Paraburdoo.

This is a claim by the Australian Workers’ Union
for an increase in the all purpose weekly wage for pri-
mary crusher operators at Tom Price and
Paraburdoo. At the present time there are two pri-
mary crusher operators at Tom Price. One receives
the same wage rate as the operator at Paraburdoo i.e.
$275.80, whilst the number 2 primary crusher oper-
ator at Tom Price receives $280.70 per week. The
union’s claim, if granted, would place the former em-
ployees above, for example, the control room oper-
ator at Parker Point, a laboratory technician and a
concentrator charge hand. The No. 2 operator at
Tom Price would be placed above a senior driller.

This matter was before the Commission as pres-
ently constituted in May of last year. On that oc-
casion the Commission said—

In the instant cases it would appear that the
employees concerned believed that they had a
substantial case for special consideration in the
1979 negotiations between the applicant union
and the respondent company, but insufficient at-
tention had been given to their claims. I am sat-
isfied that neither group was overlooked in 1979
and that the union is morally bound by the
terms of the unregistered industrial agreement
unless it can satisfy the Commission that, by
reason of circumstances which have arisen since
the document was signed, it would be inequi-
table and unjust not to issue an order overriding
the rates provided in the agreement document.
In so far as the case for primary crusher oper-
ators is concerned, the Commission accepts that
the introduction of the water spray since August
1979 has caused problems and that there is a dif-
ference in the range of duties performed by pri-
mary crusher operators at Tom Price and those
at Paraburdoo. However, the changes since
August 1979 are not of sufficient substance to
justify interference by the Commission with the
rate provided by the agreement document. It
may be that such changes are sufficent to tip the
balance in the favour of these employees when
an overall review of internal relativities takes
place, but this is a matter for the parties when

the term of the existing agreement expires. (61
W.ALG. p. 974)

On this occasion the Commission heard evidence
from two primary crusher operators—one from
Paraburdoo and the other from Tom Price. The for-
mer had eight months service in the position whilst
the latter had only two. The company led evidence
from a senior shift foreman at the Paraburdoo mine
operations.

Operators—Tom Price and

It is apparent to the Commission that the primary
crusher operator is unhappy with the fact that when
an experienced operator is missing from shift he is re-
placed temporarily by a comparatively inexperienced
man whose permanent classification carries a higher
rate of wage than the more experienced primary
crusher operator receives. Thus the operator draws a
comparison between himself and his less experienced
colleague working temporarily within the primary
crusher. While the Commission can understand the
attitude it cannot accept an argument that this al-
leged anomaly can be correctly rectified by raising
the rate of wage of the experienced primary crusher
operator to the same or higher level than the less ex-
perienced temporary operator with whom he works.
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Other comparisons are not easily drawn, particularly
that with the ore and mullock truck driver. They are
very different jobs notwithstanding the association
between truck and crusher.

In considering the position of the primary crusher
operator in the overall scene of things it is difficult to
come to the conclusion that ho is badly misplaced in
either a relative or absolute sense. This view is
further confirmed when the Commission surveys his
relative position in the industry at large.

The Commission has decided that a minor ad-
justment to the operators’ relative position can be
justified and this is reflected in the minutes to issue.

Permanent Transfers.

The Commission has considered a submission from
Mr Hollett that it should include in a new award a
provision setting out the procedure to be followed
when employees seek intra or inter site transfers. The
claim is opposed by the company and numerous
authorities were quoted to the Commission in sup-
port of its stance.

This same question was considered by the Com-
mission last year and nothing was put in the present
proceedings which would justify the Commission
altering the view expressed on that occasion (61
W.A.LG. p. 1981).

Housing Allocation.

The Australian Workers’ Union proposes that an
award should include provisions which would enable
single accommodation status employees to be eligible
for married accommodation subject to—

(a) A minimum six months continuous service
with the company.

(b) The production of proof satisfactory to the
employer that the employee has a bona fide
marriage or de facto relationship.

(c) All applications being dealt with on merit
and with the same consideration as all other
employees on site irrespective of classifi-
cation.

(d) Access to a Board of Reference in the case of
dispute.

In short, the Australian Workers’ Union takes ex-
ception to the fact that certain of its members who
occupy particular classifications have much less
chance than others to obtain married accommo-
dation. Evidence was led to establish that the present
policy of the company is conducive to industrial un-
rest and it is seen by the union to be unfairly dis-
criminatory.

In opposing the claim the company argued that its
terms were vague and uncertain, that the Com-
mission lacked jurisdiction to enquire into a matter
of this nature and even if the Commission found that
it had power to intervene it should refrain from so
doing on the meagre evidence and submissions before
it.

Although in the past the Commission has become
involved in disputes relating to housing it has been
the exception rather than the rule. Indeed, the
unions themselves have displayed a reluctance to be-
come involved in the accommodation question. In the
Commission’s view it is also a rare exception to the
rule that a potential employee is left in any doubt as
to his married status accommodation prospects be-
fore he enters into a contract of employment.

I think it would be unwise for the Commission to
make provision along the lines sought by the Aus-
tralian Workers’ Union even if it had the jurisdiction
to do so. The interference sought is of such a general
nature that its effects could be far reaching and have
repercussions in areas neither convassed nor contem-
plated before the Commission in these proceedings.

The jurisdictional question raised by the employer
is a most interesting question but in view of the Com-
mission’s decision not to impose by award an
overriding qualification to individual contracts of
service there is no need to deal with the question.

Contract of Employment.

Clause 7 (10) (b) (i) of the Hamersley Iron Pty
Limited Interim Award 1982 reads as follows:—

(10) (b) (i) No member of the Australian
Workers’ Union West Australian Branch, Indus-
trial Union of Workers, employed in the classifi-
cation solely covered by that union at any mine
site of the company’s operations shall be re-
quired to perform work outside the ordinary
scope and practice of classifications covered by
that union.

The Australian Workers’ Union seeks the deletion
of the last line and the insertion of the words—

his or her specific classification covered by that
union.

Alternatively, the union seeks the deletion of the
whole paragraph.

The union led evidence which it suggested sup-
ported its proposition that the company was un-
reasonable in its deployment of the Australian
Workers’ Union workforce at Paraburdoo. Certain of
that evidence was to the effect that both the clause
under discussion and the decision in matter CR24B
of 1981 were being used by company officials to
justify claims that the company had unfettered right
to shift members of the Australian Workers’ Union
into any classification covered by that union. It ap-
peared from the evidence and submissions that the
union had no real objection to employees being
transferred temporarily into other jobs when work
was not available in their permanent classifications.
The principal grievance appeared to be directed to
employees being told to work in sections other than
those where they were permanently located. This
type of direction apparently militates against job sat-
isfaction and, at times, intrudes upon the overtime
earnings of the permanent employees in the particu-
lar section involved.

If the Commission were to adopt the first proposal
of the union it would be interfering not only with the
contracts of service entered into by employees of the
respondent company but would also be intruding into
a long standing custom and practice. If, on the other
hand, the Commission adopted the alternative
suggestion and deleted this paragraph completely
this would have no effect whatever on the company’s
right to require workers to perform duties in accord-
ance with their contracts of employment. A docu-
ment tendered during the proceedings entitled
“Hamersley Iron Pty Limited—Conditions of Em-
ployment” summarises the main employment con-
ditions that are most likely to be of interest to pro-
spective or new employees. Clause 6 of that docu-
ment reads—

Duties. Subject to the Agreement employees are
engaged on the basis that they carry out any
duties within their competence as directed
by the company. If work on a higher grade is
involved, the employee is paid the higher
rate in accordance with the “mixed
function” clause of the agreement.

Clause 25.—Acknowledgement reads—

I have read and accept the conditions of em-
ployment offered to me on . .. by Hamersley Iron
Pty Limited and acknowledge that I am ap-
pointed as ... at ... I also accept that the type of
accommodation allocated to me will not be
changed except at the sole discretion of
Hamersley Iron Pty Limited.
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Although an employee is appointed to a specific
classification at a specified location part of the con-
tract into which he has freely entered requires him to
perform other duties within his competence if di-
rected by the company. The present clause in the
interim award to which exception is taken by the
union simply restricts the breadth of that contract of
employment provision and in this sense may be seen
as an advantage rather than a disadvantage to the
employee. Clearly this was its intention when it first
entered the 1974 agreement.

I am not persuaded by the evidence that there is
justification for the Commission to interfere with
these contracts between the individuals and the em-
ployer. I intend therefore to make no change in the
award. However, in dismissing the claim I should add
that when an employee accepts a particular job in a
specified location he is entitled, in my view, to expect
that he will be employed in that position most of the
time. The requirement that he assume other duties
should be invoked by supervisory staff with common
sense and not in a way which may appear to be a ca-
pricious exercise of power.

Manning—Plant production Area, Paraburdoo and
Laboratories.

These two matters relate to what is colloquially
termed “minimum manning”. For a long time the
Australian Workers’ Union has known that when the
unregistered document entitled “The Iron Ore Pro-
duction and Processing (Hamersley Iron Pty Ltd)
Agreement 1979” was being replaced the company
proposed to  withdraw from any  agree-
ments/arrangements/practices which required it to
ensure that a minimum number of personnel was on
duty at all times.

On the one hand the company says that it proposes
to conduct its affairs in the manner it sees fit and is
no longer prepared to be hidebound by arrangements
which are quite unnecessary and amount to nothing
less than feather-bedding. On the other hand the
union denies that “minimum manning” is designed
to guarantee overtime and asserts that it is needed to
ensure that the plant and the laboratories run in a
clean, safe and efficient way. Lengthy evidence was
led by the parties to substantiate their respective
views and to enlighten the Commission on the back-
ground to the existing practices. Dealing first with
the plant production area the Commission is in no
position to decide whether the existing practice or
that proposed by the company is better for efficient
management. It is of no concern to the Commission
whether management runs its business efficiently or
otherwise. It is the concern of the Commission how-
ever, if management’s mode of operation places an
unfair workload on its employees or endangers their
safety.

Whether the company’s proposal is efficient or not
there is really nothing substantial in the evidence to
suggest excessive workloads for individuals because
of the manner in which they will be required to op-
erate or that their personal safety will be impaired. In
that circumstance the Commission is of the view that
it is the prerogative of management to staff its plant
as it sees fit. Thus the company may withdraw from
the existing arrangement and may change its
manning in the plant production area.

The Commission now turns to the situations in the
laboratories. The comments made earlier apply
equally to the laboratories. I find as a fact that the
only “minimum manning” agreement relates to
Paraburdoo. That such agreement was exclusive to
Paraburdoo and was intended to be limited in term
may be seen from its contents. With one exception I
see no reason why any minimum manning arrange-
ment is necessary. Management only needs to recall
personnel on an overtime basis if such is considered

necessary for the conduct of its business. In that situ-
ation it is the employer’s right to offer and the em-
ployee’s right to refuse the working of overtime.
However, I am far from satisfied that it is safe for a
laboratory employee to be working alone when using
toxic substances, acids and the like. For example, I
would require that two persons be on duty at all
times in the upstairs laboratory at Paraburdoo. The
doubt that excercised my mind during formal evi-
dence was reinforced during inspections.

Subject to that one qualification in the laboratory
area the company is no longer bound by manning
agreements or past practices.

The Commission does not see any need for award
regulation in these matters.
Disability groupings.

One of the difficulties in assessing appropriate dis-
ability groupings is that the great majority have been
agreed between the parties and there is little, if any,
formal evidence about agreed groupings from which
assistance may be drawn by the Commission.
Another problem is that the occupants of positions
for which higher disability groupings are claimed
have usually been aggrieved with their lot for some
years. However, because agreements are usually
negotiated on a total package basis employees may
have missed opportunities to contest individual dis-
ability placements. They have been overtaker by the
majority, which has been content to accept total
deals when agreement negotiations have concluded.
Even if a claim is made on their behalf during the
currency of an agreement they are likely to be told
that unless changed circumstances have taken place
then they are bound to the agreement reached. When
they finally do get a chance, such as in the present
proceedings, they are confronted with propositions
that as their conditions ave improved rather than
worsened over the years there is no justification for
an improved disability grouping.

In all of these circumstances all the arbitrator can
really do in his endeavour to dispense comparative
conditions justice is to rely on his knowledge of what
work others do and the conditions under which that
work is performed. In this particular industry the ar-
bitrator usually has a good knowledge of disability
groupings which apply in all of the companies which
comprise it. In considering where storemen and hor-
ticultural workers should fit it seems to me that the
Commission should not fetter itself with the need to
find changed circumstances but should take a fresh
look at these classifications in the context of the
overall scene.

In the internal stores area I think that, generally
speaking, conditions have improved over the years.
In some instances better ventilation, fans etc. have
made conditions more bearable. Innovations such as
plastic bin covers have been helpful in keeping dust
out but I doubt that it will ever be eliminated en-
tirely. Heat and dust in the confines of a store can
combine to produce a disability even worse that that
experienced by someone in the mine who is working
with air conditioned equipment. In external stores,
where heavy equipment is used, noise becomes quite
a problem as does dust from the movement of fork
lifts and heat from the sun and the plant. In some
cases little or no ablution and toilet facilities are on
hand.

Be all that as it may the conditions experienced by
storemen do not warrant the same disability group-
ing as mobile equipment plant operators employed in
the pit or on stockpiles and using non air conditioned
equipment or quarry labourers, drillers and other
classifications exposed to similar conditions. Exter-
nal stores and yards vary in disabilities and some are
obviously worse than others. However, I am of the
view that all should now be placed in Group 2 having
regard for classifications already contained therein.
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Similarly I consider that a case has been made out for
a change to the grouping of employees working
within main stores. These stores also vary in dis-
ability but Group 3 rating seems fair and reasonable
overall.

As for horticultural workers I have concluded they
warrant a change from Grade 4 to Grade 3. This
takes into account all of the classes of work under-
taken by them including the occasional tree lopping,
use of insecticides, protective clothing etc.

The minutes to issue reflect these proposed
changes.

Conclusion.

The minutes of the proposed award will now issue
and if any party desires to speak to the minutes that
may be done at 10.30 a.m. on Tuesday 7th December,
1982.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. CR140 and CR371 of 1982.

Between The Australian Workers’ Union, West Aus-
tralian Branch, Industrial Union of Workers;
Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth; Amalga-
mated Metal Workers and Shipwrights’ Union of
Western Australia; Plumbers and Gasfitters Em-
ployees’ Union of Australia, West Australian
Branch, Industrial Union of Workers; The West-
ern Australian Carpenters and Joiners, Brick-
layers and Stoneworkers Industrial Union of
Workers; The Operative Painters and Decor-
ators’ Union of Australia, West Australian
Branch, Union of Workers, Applicants and
Hamersley Iron Pty. Limited, Respondent.

Award.

HAVING heard Mr W. Tew and Mr C. Buicher on
behalf of The Australian Workers’ Union, West Aus-
tralian Branch, Industrial Union of Workers, Mr A.
R. Beech, Mr R. J. Krygsman and Mr K. B. Gilbert
on behalf of the Electrical Trades Union of Workers
of Australia (Western Australian Branch), Perth, Mr
C. M. Hollett, Mr R. J. Krygsman and Mr A. R.
Beech on behalf of the Amalgamated Metal Workers
and Shipwrights’ Union of Western Australia, Mr S.
Mutton, Mr G. G. Young and Mr R. Bryant on behalf
of the Plumbers and Gasfitters Employees’ Union of
Australia, West Australian Branch, Industrial Union
of Workers, Mr F. Hagger, Mr L. A. Park, Mr G. G.
Young and Mr R. Bryant on behalf of the Western
Australian Carpenters and Joiners, Bricklayers and
Stoneworkers Industrial Union of Workers, Mr C.
Meredith, Mr G. G. Young and Mr R. Bryant on be-
half of the Operative Painters and Decorators’ Union
of Australia, West Australian Branch, Union of
Workers, Mr J. J. Christian and Mr L. H. Pilgrim on
behalf of the respondent, and Mr D. Forster
intervening on behalf of the Australasian Society of
Engineers, Moulders and Foundry Workers Indus-
trial Union of Workers, Western Australian Branch,

the Commission, pursuant to the powers conferred on
it under the Industrial Arbitration Act, 1979, hereby
makes the following award—

1.—Title.

This award shall be known as the Hamersley Iron
Pty. Limited Award 1982, and shall replace Indus-
trial Agreement No. 28 of 1977 so far as it relates to
the parties hereto, Interim Order No. CR140 of 1982
agd the Hamersley Iron Pty Limited Interim Award
1982.

2.—Arrangement.
Division 1—Part 1.

Title.

. Arrangement.
Definitions.

Area and Scope.

Term.

. Cyclone Shut Down.

. Contract of Employment.
. Mixed Functions.

. Part-time Employees.
Apprentices.

. Junior Employees.

. Students.

. Hours.

. Overtime.

. Shift Work.

. Weekend Work.

. Holiday Work.

. Time and Wages Record.
. Payment of Wages.

. Special Leave.

. Holidays.

. Annual Leave.

. Sick Leave.

. Long Service Leave.

. Distant Work.

. Posting of Notices.

27. Union Officials.

. Transportation To and From Work.
. Utilisation of Contractors.
. Special Rates and Provisions.
. Worker’s Compensation.
. Wages.
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Railway Signals and Communications.
Division 1—Part 2.

. Purposes of Part 2.
Arrangements.

. Distant Work.
Meals.

. Availability.
Definitions.

. Hours of Work.

Division 2—Part 1.

Purpose of this Division.
Arrangement.

District Allowance and Accommodation and
Other Charges.

Recreational Leave Travel Assistance.
Service Payments.

Safety Code.

Disability Allowances.

. Tool Allowances.

Redundancy.

. Travelling on Engagement.

. Board of Reference.

Schedules to this Award.
Schedule No. 1—
Disability Group Slottings.
Dampier.
Tom Price.
Paraburdoo.
Schedule No. 2—
Basic Tool Kit to be Supplied by the
Tradesman.
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3.—Definitions.

In this award, unless a contrary intention is appar-
ent from the context:

(1) General:

“Capacity” means the maximum load a vehicle is
permitted to carry in accordance with the licence
issued in connection therewith under the Traffic Act,
provided that where the vehicle is not so licensed
means the capacity attributed to the vehicle by the
maker or seller thereof.

“Commission” for all purposes of this award means
the Western Australian Industrial Commission.

“Continuous Shift Work” means a shift system
which, except for breakdowns or other circumstances
beyond the control of the employer, is worked with-
out interruption over the seven days of each week
and for the purposes of this award includes a two or
three shift system on which those so employed are
regularly rostered to work their ordinary hours of
work on a Saturday, Sunday, and Public Holiday as
well as any other day of the week.

“Convenor” means the senior shop steward—

(a) who has been appointed as such in accord-
ance with the custom of the union of which
he is a member;

(b) who has been accredited by his union; and

{¢) whose accrediation has been notified to the
company by his union in writing, and, in the
absence of the convenor, means his ac-
credited deputy.

“Employer” means the company party to this
award.

“Junior Employee” means an employee who is
under the age of 18 years who is not an apprentice,
and who normally resides with his parents in the
same area as other employees to whom this award
applies.

“Ordinary Hours” means the hours prescribed in
or pursuant to Clause 13 of this award.

“Parties” means the unions signatory to this award
on the one part and the company on the other part.

“Public Holiday” means a day observed as a hol-
iday pursuant to this award.

“Subclause” means a subclause of the clause or, as
the case may be, the Schedule, in which it appears
and “paragraph” and “subparagraph” have a corre-
sponding meaning.

“Union” means the industrial union of employees
which is registered under the Industrial Arbitration
Act, 1979 and is party to this award.

“Shift Tradesman” means a tradesman employed
on shift work who:

(a) is required to work alone without super-
vision and without direct access to his ap-
propriate supervisor; and

(b) works, in his cycle of shifts, not less than 50
per cent of his rostered shifts on afternoon
and/or night shift.

Provided that a tradesman who otherwise complies
with the foregoing definition but works less than the
number of afternoon or night shifts referred to
therein shall, for each afternoon or night shift while
so employed, be paid 1/5th of the additional margin
prescribed for a shift tradesman.

“Shop Steward” means an employee:

(a) who has been appointed in accordance with
the custom of the union of which he is a
member to represent his fellow members in
the section of the company’s operations in
which he is employed;

(b) who has been accredited by his union; and

(c) whose accreditation has been notified to the
company by his union in writing.

“Week” means seven consecutive days and in-
cludes not more than five shifts of 40 ordinary hours
for which payment of wages is usually paid under this
award.

(2) AW.U.

“0O.H.E.O. Grade II” means an employee who has
been classified to that position to work on the equip-
ment listed by the schedule to Clause 32, or in any
event an employee who has been classified in the pos-
ition of O.H.E.O. III for not less than nine months
provided that, in either case, the employee has been
passed by the company as competent to operate the
listed equipment in either grade up to O.H.E.O. II
level and further provided that an O.H.E.O. III who,
since the making of this award has declined to accept
reclassification to O.H.E.O. II at or before the expiry
of nine months’ service as an O.H.E.O. III shall not
then automatically, by time alone, be eligible to be
reclassified.

“Laboratory Technician” means, without limiting
the work proper to be performed by a staff employee,
an employee who, in the course of his employment,
shows by his performance and ability that he is
capable, when required, of working with a minimum
of direct supervision and who, in addition to the work
normally performed by a laboratory assistant and
when adequately trained, is competent, when re-
quired, to calibrate the X-ray fluorescence spec-
trometer; is required to carry out chemical,
instrumental and physical analysis to a consistently
higher standard than that required of a laboratory
assistant and is required to assist on specific projects
with a minimum of direction.

“Mobile Equipment Plant Operator” means a mo-
bile equipment operator, employed within the mining
operations who has been passed by the company as
competent to operate the range of heavy duty mobile
equipment, irrespective of b.h.p. and at least includ-
ing dozers, scrapers, graders and front end loaders.

(Note: Classification to this position is generally
controlled by the number of establishment positions
at either mine and it is not intended to pass out at
any one time more than four such workers in excess
of the establishment at that time).

“Horticultural Tradesman” means a Qualified
Nurseryman, and/or Gardener, and/or Propagator,
and/or Greenkeeper who has successfully completed
a recognised apprenticeship of not less than four
years in a branch or branches of the Horticulture
Trade and who produces proof satisfactory to the
company of such qualification or who has by other
means, including not less than four years’ experience,
achieved a standard of knowledge and competence
deemed by the company as comparable thereto and
who has been appointed as such by the company.

“Horticulture Worker Grade II” means an unquali-
fied Nurseryman, Gardener, and/or Propagator who
has been appointed as such or who has been em-
ployed by the company for not less than 12 months
and who has not less than two years’ practical experi-
ence and employment in Horticulture and who has
demonstrated a level of competence therein accept-
able to the company including pruning, grafting, seed
sowing, potting and packing and setting out of plants
and who is also required to work under the direction
of the Horticulture Tradesman, but not necessarily
under constant supervision.

“Horticulture Worker Grade III” means an adult
employee employed by the company to assist either
the Horticultural Tradesman or the Horticulture
Worker Grade II as both defined and who is also
competent to carry out such other work including the
operation of tractors, hoes, and other similar mech-
anical plant.
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“Chainman Grade I” means an employee who has
been employed for more than six months as a
Chainman Grade II and who has demonstrated the
ability to carry out the range of duties required with
a minimum of direct supervision including—

pegging drill patterns;
taking levels around shovels and drawing a work-
able “mud map” from same;

setting up shovel gunsights and checking bench
levels.

“Senior Storeman” means an employee appointed
as such and who, in addition to the functions per-
formed by a Storeman Grade I, is required to be re-
sponsible for up to but not more than 10 other
storemen, without entitlement to the additional rates
elsewhere prescribed for a leading hand.

“Storeman Grade I” means an employee who, in
addition to having an adequate and full working
knowledge of the warehouse and its procedure at that
site, is able, when so required, to competently operate
any forklift and/or drive any stores vehicles associ-
ated with that warehouse.

“Storeman Grade II” means an employee having
not less than 12 months’ experience in that ware-
house, or who having demonstrated a full working
knowledge of the warehouse and its procedures at
that site, can competently operate or drive any stores
forklift or other vehicle not exceeding five tons’ ca-
pacity.

“Storeman Grade III” means an employee em-
ployed in the warehouse as other than a utility man,
who has not yet established the requisite knowledge
of the whole of that warehouse and its procedures or,
having been appointed to the classification, has not
yet completed six months’ experience or who, from
time to time, may be required to work in other sub-
stores elsewhere within the operations and removed
from the main warehouse at that site.

“Senior Driller” appointed as such means a
Machine Drillman Grade I who has established not
less than 12 months’ service with the company in that

classification and who, having satisfied an examin- -

ation standard prescribed by the company, has been
appointed to the classification of Senior Driller for
the purpose of the training of other Machine
Drillmen who then carries out that function as an ad-
ditional duty to that normally required of the
Machine Drillman Grade 1.

(Note: It is not envisaged by the company that
there would be more than four such Senior Drillers
appointed as such at any one time and at one mine).

“Survey Instrument Hand--Grade I” means an
employee who has been employed for more than six
months as a Survey Instrument Hand Grade II and
who is, in the opinion of the company, then com-
petent to carry out a greater range of duties, without
the necessity of direct supervision, and including but
not limited to—

lay out control for drill patterns;
pick up of drill patterns;
plotting of drill patterns, and
other similar duties.

“Trainee Laboratory Assistant” means an em-
ployee who has had up to six months’ experience and
employment within the Laboratory section and who
is able to establish to the satisfaction of the depart-
ment a level of competence which results in his ap-
pointment as a Laboratory Assistant Grade II within
six months of first commencing employment within
the Laboratory.

“Laboratory Assistant Grade II” means an em-
ployee appointed as such to carry out the range of
work expected of a Laboratory Assistant but not to
the same level of competence expected and required
of a Laboratory Assistant Grade L.

“Laboratory Assistant Grade I” means an em-
ployee who has established by not more than 18
months’ experience in the Laboratory a level of com-
petence to carry out the full range of duties required
of him to a consistently higher level than may reason-
ably by expected of a Laboratory Assistant Grade IL

(3) Building Trades:

“Bricklayer” means a worker engaged in bricklay-
ing, firework (including kiln work), furnaces or
furnace work of any description, setting cement
bricks, cement blocks and cement pressed work, set-
ting coke slabs or coke bricks or plaster partition
blocks and brick cutting, or any other work which
comes or which may be adjudged to come within the
scope of brick work generally.

“Carpenter and Joiner” means a worker engaged
upon work ordinarily performed by a carpenter and
joiner in any workshop, establishment, yard or depot
or on site (including dams, bridges, jetties and/or
wharves). Without limiting the generality of the fore-
going, such work may include—

(a) the erection and/or fixing work in metal;

(b) (i) the marking out, lining, plumbing and
levelling of pre-fabricated form work
and supports thereto;

(ii) the erection and dismantling of such
form work, but without preventing
builders’ labourers from being em-
ployed on such work;

(c) the fixing of asbestos products, dry fixing of
fibre plaster materials and the fixing of
building panels, wall board and plastic ma-
terial;

(d) the erection of curtain walling;

(e) the setting out and laying of wood blocks or
parquetry or wooden mosaic flooring;

(f) the erection of prefabricated buildings or
sections of buildings constructed in wood,
prepared in factories, yards or on site.

“Painter”

(a) means an employee who applies paint or any
other preparation used for preservative or
decorative purposes:

(i) to any building or structure of any
kind or to any fabricated unit
forming or intended to form part of
any building or structure; or

(ii) to any machinery or plant;

(b) and includes any employee engaged in the
hanging of wall papers or substitutes there-
fore or in glazing, graining, gilding, decor-
ation, applying plastic relief, putty glazing
or marbling;

(¢) and also includes any employee who strips
off old wall papers or who removes old paint
or varnish or who is engaged in the prep-
aration of any work for painting or any ma-
terials required for the trade;

(d) but does not include an employee who
applies only one protective coating, where a
final finishing or decorative coat is not re-
quired to any type of machine, machinery or
structure, or who paints petrol or oil con-
tainers not exceeding 50 gallons’ capacity.

“Plumber” means an employee employed or
usually employed in executing any general plumbing,
ship plumbing, gas fitting, pipe fitting, leadburning,
sanitary, heating and domestic engineering, indus-
trial, commercial, medical, scientific and chemical
plumbing. Without limiting the generality of the
foregoing such work shall include the following:—

(a) The fixing of all soil, wastes and vent pipes
to sanitary fixtures in galvanised mild steel,
copper, brass, cast iron, plastic, P.V.C,,
sheet metal, asbestos, lead, glass or any
other materials that may supersede the
aforementioned.
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(b)

(c)

(d)

(e)

®

(h)

@

(k)

Glazed earthenware pipes and fittings, fi-
brolite pipes and fittings, concrete pipes and
fittings, plastic, P.V.C. pipes and fittings
and any other drainage materials that may
be introduced in connection with pre-cast
concrete septic tanks, or any other manufac-
tured septic tank which has been passed by
the Public Health Department, soak wells,
french drains, leech drains, grease traps and
all forms of effluent disposal.

The installation of all types of sanitary fix-
tures such as water closets, hand basins,
sinks, urinals, slop hoppers, bidets, troughs
and pan washers in stainless steel, sheet
metal, plastic, P.V.C,, cast iron or any other
materials that may supersede those ma-
terials normally used by the plumber.

The fixing of all water supply pipes in gal-
vanised mild steel, copper, brass, cast iron,
plastic, P.V.C. fibrolite, stainless steel, con-
crete, hydraulic, aluminium, asbestos, lead
or any other materials normally used from
mains to buildings, swimming pools, display
fountains, drinking fountains, ejectors,
supply tanks, water filters, water softeners,
glass washers, fire services including valves
and all piping for sprinkler work, cooling
towers and spray ponds used for industrial,
manufacturing, commercial or any other
purpose.

The installation of all types of hot water and
heating systems, including room heaters,
sterilisers, calorifiers, condensate equip-
ment, pumps, condensers and all piping for
same in power houses, distributing and
booster stations, bottling, distilling and
brewery plants in connection with solid fuel,
solar, fuel oil, gas (L.P., Town and Natural),
electric (excluding electrical connections),
all piping for power or heating purposes
either by water, steam, air for heating, ven-
tilating and air conditioning systems and
any other equipment used in connection
with medical, industrial, commezrcial, hous-
ing, scientific and chemical work.

All piping, setting and hanging of units and
fixtures for air conditioning, cooling,
heating, refrigeration, ice making, humid-
ifying, dehumidifying, the installation of
chilled water units including pumps and
condensers, the setting and piping of
instruments, measuring devices, thermo-
static controls, guage boards and other con-
trols used in connection with power, heating,
refrigeration, ventilating, air conditioning in
manufacturing, mining and industrial work.

Al] pneumatic, compressed air and gas liners
used in connection with above, oxygen or
similar gases used for medical purposes and
all piping, valves and fittings thereto.

The installation of centrifugal, propeller or
other exhaust fans, duct work, fume
cupboards, registers, dampers, in sheet
metal, plastics, P.V.C., stainless steel, cop-
per, aluminium or other materials that may
supersede the aforementioned.

The installation of irrigation and reticu-
lation services in material used by the
plumbers, mild steel, copper, brass, cast
iron, plastic, P.V.C., asbestos, lead or any
other materials that may supersede the
aforementioned.

All gas and arc welding, brazing, lead burn-
ing, soldered and wiped joints, expanding
joints used in connection with the plumber.

The installation of all plumbing, pipe work
and fittings in ships, airplanes, mobile or
transportable homes, ete.

(1) The fitting and fixing of guttering,
downpipes, ridging rain heads, fascia cap-
ping and all other work associated with
housing, commercial and industrial under-
takings in galvanised iron, copper, alu-
minium, cast iron, P.V.C,, fibreglass, stain-
less steel, asbestos, sheet metal, zine, galvan-
ised corrugated iron, patent steel decking,
aluminium decking, copper decking, corru-
gated asbestos, galvanised iron sheeting,
fibreglass, plastic sheeting and moulds, fit-
ting of patent roof outlets such as “Fulgo” in
ventilators, skylights and such.

(m) The installation of all laboratory, research
and scientific plumbing and fixtures includ-
ing radio-active plumbing, etc.

(4) Metal and Electrical Trades:
Boilermaking:

“Boilermaking” means the fabrication, erection, or
repairing of boilers and other vessels subject to
greater pressure than the weight of their contents,
but does not include drilling by stationary machines.

“Tradesman” means an employee who is required
to develop work from scaled drawings or prints, or to
make templates, or to apply general trade experience
without the guidance of a foreman or other
tradesman, and includes an employee engaged in riv-
eting by hand or machine, caulking, chipping, and
working rivet busters.

Electrical:
“Electrical fitter” means an employee engaged in
making, repairing, altering, assembling, testing,

winding, or wiring electrical machines, instruments,
meters, or other apparatus, other than wires leading
thereto, but an employee shall not be deemed to be
an electrical fitter—

(a) solely by reason of the fact that this work
consists of placing electrodes in “neon”
tubes sealed by him; or

(b) if he is employed as a meter tester.

“Electrical installer” means an employee engaged
in the installation of electric lighting, electric meters,
bells, telephones or motors and apparatus used in
connection therewith and includes an employee en-
gaged in running, repairing or testing of conductors
used for lighting, heating or power purposes but does
?ot include an employee who is a linesman or a meter
ixer.

“Linesman” means an employee engaged (with or
without labourers assisting) in erecting poles for elec-
trical wires, cables or other conductors or erecting
wires, cables or other conductors on poles or over
buildings, or tying them to insulators, or joining or
insulating them or doing any work on electrical poles
off the ground.

“Industrial Electrician” shall mean a qualified
electrical fitter or a qualified electrical installer who
has been appointed and classified as such by the
company and who, in addition to being the holder of
a current “B” class licence issued by the State
Energy Commission of W.A.:

(a) has worked as an electrical tradesman for
not less than two years, and

(b) has then been employed by the company
within work sections (other than general or
town services) for not less than 12 months,
and

(¢) is required to possess and apply to his work
a level of trade competence in excess of that
required of the base electrical tradesman,
including a level of competence in industrial
electronics and complex circuitry which is
higher than that reasonably expected of the
base tradesman and less than that required
of an Electrician Special Class.
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Provided than any dispute which occurs as to the
level of competency represented by subparagraph (c)
hereof will be referred to the Board of Reference for
determination.

“Electrician—Special Class” means, subject to
paragraph (c) hereunder, an electrical fitter or elec-
trical installer who—

(a) (i) has satisfactorily completed a pre-

(b)

(c)

(d)

(e)

scribed post trade course in industrial
electronics; or

(i1) has, whether through practical experi-
ence or otherwise, achieved a standard
of knowledge comparable to that which
would be achieved under subparagraph
(i) hereof; and

(i) is engaged on work on or in connection
with complicated or intricate circuitry,
which work requires for its performance
the standard of knowledge referred to
in paragraph (a) hereof; and

(ii) is able, where necessary and practi-
cable, to perform such work without
supervision and by the use of compli-
cated schematic diagrams to examine,
diagnose, modify, correct, test and in-
stall systems comprising complicated
and intricate inter-connected circuits,
but does not include such an employee
unless the work on which he is engaged
requires for its performance knowledge
in excess of that gained by the satisfac-
tory completion of the appropriate
Technical College trade course.

For the purpose of this award an employee
shall be deemed to be an Elec-
trician—Special Class only for the time dur-
ing which he meets the foregoing conditions,
unless—
(i) that time exceeds two days per week;
or
(ii) in the opinion of his employer or, in
the event of disagreement, in the op-
inion of the Board of Reference that
time is likely during the course of his
employment to exceed two days per
week on average;

in which case he shall be classified as Elec-
trician—=Special Class for as long as his em-
ployment continues on either of those bases.

In the event of disagreement about the im-
plementation of the FKElectrician—Special
Class provision, a Board of Reference shall
determine the matter.

For the purpose of this definition the follow-
ing courses are deemed to be prescribed post
trade courses in industrial electronics—

(i) Post Trade Industrial Electronics
Course of the N.S.W. Department of
Technical Education.

(ii) The Industrial Electronics Course
(Grades 1 and 2) as approved by the
Education Department of Victoria.

(iii) The Industrial Electronics Course of

) the South Australian School of Elec-
trical Technology.

(iv) Industrial Electronics (Course “C”)
of the Department of Education,
Queensland.

(v) The Industrial Electronics Course of
the Technical Education Department
of Tasmania.

(vi) The Certificate in Industrial Elec-
tronics of the Technical Education
Division, Education Department of
Western Australia.

“Instrument Technician” means, subject to para-
graph (c¢) hereunder, a tradesman instrument-maker
o .
and/or repairer who:

(a) (i) has satisfactorily completed a pre-
scribed post trade course in industrial
electronics; or

(i) has, whether through practical experi-
ence or otherwise, achieved a standard
of knowledge comparable to that which
would be achieved under subparagraph
(i) hereof; and

(b) (i) is engaged on work on or in connection
with complicated or intricate
instruments and allied equipment,
which work requires for its performance
the standard of knowledge referred to
in paragraph (a) hereof; and

(ii) is able, where necessary and practi-
cable, to perform such work without
supervision and by the use of compli-
cated schematic diagrams to examine,
diagnose, modify, correct, test and in-
stall systems comprising complicated or
intricate interconnected «circuits, but
does not include such an employee un-
less the work on which he is engaged re-
quires for its performance knowledge in
excess of that gained by the satisfactory
completion of the appropriate Techni-
cal College trade course.

(c) For the purposes of this award, an employee
shall be deemed to be an instrument tech-
nician only for the time during which he
meets the foregoing conditions, unless:

(i) that time exceeds two days per week;
or

(ii) in the opinion of his employer or, in
the event of disagreement, in the op-
inion of the Board of Reference, that
time is likely during the course of his
employment to exceed two days per
week on average. In which case, he
shall be classified as Instrument
Technician for as long as his employ-
ment continues on either of those
bases.

(d) In the event of disagreement about the im-
plementation of the Instrument Technician
provision, a Board of Reference shall deter-
mine the matter.

(e) For the purposes of this definition the fol-
lowing courses are deemed to be prescribed
post trade courses in industrial electronics:

(i) Post Trade Industrial Electronics
Course of the New South Wales De-
partment of Technical Education.

(i1) The Industrial Electronics Course
(Grades 1 and 2) as approved by the
Education Department of Victoria.

(iii) The Industrial Electronics Course of
the South Australian School of Elec-
trical Technology.

(iv) The Industrial Electroniecs (Course
“C”) of the Department of Edu-
cation, Queensland.

(v) The Industrial Electronics Course of
the Technical Education Department
of Tasmania.

(vi) The Certificate in Industrial Elec-
tronics of the Technical Education
Division, Education Department of
Western Australia.

Engineering:

“Tradesman” means an employee who, in the
course of his employment works from drawings or
prints, or makes precision measurements or applies
general trade experience, but does not include an ap-
prentice.
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“First Class Machininst” means a tradesman who
is engaged in setting up or in setting up and op-
erating the following machines: lathe, boring
machine, milling machine, planing machine, shaping
machine, slotting machine and grinding machine.

“Automotive Electrical Fitter” means an employee
engaged in the manufacture and repair of the
starting, lighting and ignition equipment of motor ve-
hicles (including motor cycles).

“Instrument Maker and/or Repairer” means an
adult employee who is required to test, repair, build,
or design electrical or mechanical measuring and/or
recording appliances and/or instruments and carry
out experiments on same in a workshop or
laboratory.

“Construction Work”—Liberty is allowed to the
Building Trades Unions party to this award to file a
claim in the Commission in respect of definition of
“Construction Work” and allowance to apply. This
liberty lapses if it is not exercised by 31st March,
1983.

4.—Area and Scope.
(1) This Award:

(a) relates to the Iron Ore Production and Pro-
cessing Industry as hereinafter defined and
as garried on by Hamersley Iron Pty. Lim-
ited;

(b) applies to employees employed by the re-
spondent in any calling mentioned in the
award; and

{c) is restricted in its operation to the area of
the State between 18th and 26th parallel of
South Latitude.

(2) For the purpose of this award, the Iron Ore
Production and Processing Industry includes the op-
erations of quarrying, mining, crushing, transporting,
treating, storing, loading and unloading of iron ore,
and work incidental thereto.

5.—Term.

This award shall operate from the 30th day of
December, 1982, and shall remain in force until the
29th day of September, 1984; provided that, except
as elsewhere prescribed in this award, the rates and
conditions contained herein shall take effect from the
beiginning of the first pay period commencing on or
after the 30th day of September, 1989.

6.—Cyclone Shutdown.

(1) Notwithstanding the provisions of Clause7 and
subject to the provisions of this clause, the following
shall apply when, because of a cyclone, the employer
stands down those employed under this award.

(2) Each employee who—

(a) at the commencment of the cyclone period
reports for and remains at work until
otherwise directed by the employer; and

(b) following the “all clear” resumes duty in ac-
cordance with the direction of the employer,
shall be paid for his normal rostered ordi-
nary time hours, including 21st shift, but ex-
cluding overtime hours occurring during the
stand down.

(¢) Notwithstanding the provisions of this
subclause, an employee who prior to the
stand down due to a cyclone has commenced
an overtime shift shall be paid what he
would have earned on that shift but for the
stand down.

(3) An employee who, on any day during the
cyclone stand down—

(a) is required for work and is requested to do
s0 by his employer; and

(b) is not willing or available to work when so
requested,

is not entitled to payment for that day.

(4) (a) An employee who is required to remain at or
who is called out to work during the period of time in
which the operation has been stood down because of
a cyclone shall be paid for all time worked at penalty
rates but not so as to exceed a maximum of double
time unless the day concerned is a public holiday in
which event the maximum payment, subject to other
provisions of this award, shall not exceed 2% times
the single time rate.

(b) A continuous shift employee who is required to
work as provided in paragraph (a) on a Sunday ordi-
nary shift during the period in which the operation
has been stood down shall be paid to the maximum of
2V times the single time rate.

(5) (a) After the “all clear” has been given each em-
ployee shall be notified by the employer of:—

(i) the time at which normal operations are to
resume; and
(ii) the time at which he is to resume work; and

an employee who does not present himself for work
at the time referred to in subparagraph (ii) is in re-
spect of that day only entitled to payment for time
worked by him.

{(b) The notification to be given by the employer to
the employee pursuant to paragraph (a) of this
subclause may be per medium of written notice or by
special announcement broadeast by radio and/or
television within the relevant area of the company’s
operations provided that such an announcement is
repeated at not less than hourly intervals on at least
two occasions prior to the then stated time at which
normal operations are to be resumed.

(6) Where, on the day following the resumption of
normal operations or on any subsequent day, an em-
ployee cannot because of damage caused to the oper-
ations by the cyclone, be usefully employed, the pro-
visions of subclause (7) of Clause 7 apply in respect of
any such day.

(7) Any dispute arising under this clause may be
referred for determination by the Board of
Reference.

7.—Contract of Employment.

(1) A contract of employment to which this award
applies may be terminated in accordance with the
provisions of this clause and not otherwise, but this
subclause does not operate so as to prevent any party
to such a contract from giving a greater period of no-
tice than is hereinafter prescribed, nor to affect the
employer’s right to dismiss an employee without no-
tice for misconduct which, at law, would justify sum-
mary dismissal.

(2) Subject to the provisions of this clause, a party
to the contract of employment may on any day give
to the other party the appropriate period of notice of
termination of the contract prescribed in subclause
(5) and the contract terminates when that period ex-
pires.

(3) In lieu of giving the notice referred to in
subclause (2), an employer may pay the employee
concerned his ordinary wages for the period of notice
to which he would otherwise be entitled.

(4) (a) Where an employee leaves his employment:

(i) without giving the notice referred to in
subclause (2); or

(ii) having given such notice, before the notice
expires,

he forfeits his entitlement to any moneys owing to
him under this award except to the extent that those
moneys exceed his ordinary wages for the period of
notice which should have been given.

(b) In a case to which paragaph (a) applies:

(i) The contract of employment shall, for the
purposes of this award, be deemed to have
terminated at the time at which the em-
ployee was last ready, willing and available
for work during ordinary hours under the
contract; and
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(ii) the provisions of subclause (2) shall be
deemed to have been complied with if the
employee pays to the employer, whether by
forfeiture or otherwise, an amount equival-
ent to the employee’s ordinary wages for the
period of notice which should have been
given.

(5) The period of notice referred to in subclause (2)
is one week, provided that an employee who gives no-
tice within one hour of the time from which his nor-
mal shift commences on any day shall be deemed to
have complied with the requisite one week’s period of
notice and may lawfully terminate his contract at the
end of the fifth normal shift following the day on
which he first gave notice, always provided that no
period of notice will be required to be longer than
seven consecutive days.

“Normal Shift” shall not include any overtime
shift for the purposes of this subclause but does in-
clude a rostered 21st shift in the case of a continuous
shift employee.

(6) (a) An employee whose employment terminates
shall, in respect of any period of time less than a com-
pleted 12 monthly qualifying period for the purposes
of annual leave by that employee, be paid the wages
due up to the time of termination.

(b) The “wages due” shall be calculated on the rate
of wages prescribed by Clause 32 and shall include
pro rata annual leave then accrued in respect of each
completed week of service for the time period of less
than 12 months.

(7) (a) Subject to the provisions of this subclause,
the employer may deduct payment for any day dur-
ing which an employee cannot be usefully employed
because of

(i) any strike ban or limitation of work; or

(ii) any breakdown of machinery or other occur-
rence or event for which the employer can-
not reasonably be held responsible.

(b) Any dispute as to the deduction of payment
pursuant to paragraph (a) shall be discussed between
the employer and the union concerned and, if
unresolved by such discussions, shall be referred to
the Commission by the union for hearing and deter-
mination.

(c) In referring a dispute to the Commission under
this subclause, the union may seek a declaration and
order—

(i) that the employees concerned or any of
them could have been usefully employed;
and/or

(ii) that any pay deducted by the employer be
refunded in whole or in part to the em-
ployees concerned or to any of them.

(d) In determining a dispute under this subclause,
the Commission may take into consideration the dur-
ation of any interruption of work whether by strike or
other cause, the effects of any such interruption, the
extent, if any, to which the employer caused or con-
tributed to the occurrence of the interruption, the en-
deavours made by the employer to maintain or re-es-
tablish production, repair breakdown or provide
alternative useful work and the extent to which the
employees concerned co-operated in any such en-
deavours, together with any other matter deemed rel-
evant by the Commission.

(e) In any case to which this subclause applies,

(i) the first four hours of any shift shall be paid
for unless the employee is notified at least
four hours before the starting time of the
shift that he will not be required for duty, or

(ii) if the employee is notified that he is stood
down during the second half of his shift on
that day and is not then required to work on
to the completion of that shift, he shall be
paid as if he had completed the shift.

(8) An employee who, without prior notice to or ar-
rangement with his employer, is absent on any day or
shift shall, unless he is unable to do so, notify the de-
partment in which he is employed of his inability to
attend for work on that day or shift and such notifi-
cation shall be given where possible before the time
at which he is due to commence work on that day but
in any event no later than eight hours after that time.

(9) (a) An employee who, without prior notification
to and the prior or subsequent approval of the
company, is absent from work for one week shall be
deemed to have abandoned his employment unless
and until, in the circumstances of any particular case,
the employer otherwise agrees or, in the event of dis-
pute, the Commission otherwise determines, but this
subclause does not affect the employer’s right of dis-
missal referred to in subclause (2).

For the purpose of this subclause “one week” shall
mean an unauthorised absence from work of seven
consecutive days or five consecutive ordinary shifts,
whichever occurs first.

(b) In the event of refusal by the company of a re-
quest for approval ef absence from work, the onus is
upon the employee to have returned to his normal
work on time.

(10) (a) A tradesman shall not be required to per-
form work outside the ordinary scope and practice of
his trade.

(b) (i) No member of the Australian Workers’
Union, West Australian Branch, Industrial Union of
Workers, employed in a classification solely covered
by that union at any mine site of the company’s oper-
ations shall be required to perform work outside the
ordinary scope and practice of classifications covered
by that union.

(ii) No member of the Australian Workers’ Union
or the Transport Workers’ Union employed in a
classificatin solely covered by either union at the
company’s port and/or rail operations within the
Dampier area shall be required to perform work out-
side the ordinary scope and practice of the classifi-
cations covered by those two unions.

(¢) (1) It is intended that members of either the
Australian Workers” Union or the Transport
Workers’ Union will generally and normally be classi-
fied for, and utilised in, the work of specific classifi-
cations appropriate to one of the two unions always
subject to reclassification or the following provisions
of sub-paragraph (ii) hereof.

(ii) Notwithstanding the foregoing provisions of
this paragraph (c), it is agreed that where an em-
ployee is temporarily absent, or on annual leave, sick
leave, or long service leave, or where an employee is
being trained for specific work, a member of another
union may be utilised to perform the work of the em-
ployee to be relieved or replaced.

(d) Subject to the preceding provisions of this
subclause, an employee:

(i) shall perform such work as may be required
of him pursuant to his contract of employ-
ment; and

(i) may be reclassified from one position to
another under this award by being given one
weelk’s notice of the reclassification.

(11) An employee who has relieved in a classifi-
cation higher than his ordinary classification for six
weeks or more shall not be returned to his ordinary
classification without being given one week’s notice
or payment at the higher rate in lieu thereof.

(12) Notwithstanding the provisions of this clause,
but subject to the provisions of Clause 15.—Shift
Work an employee shall transfer from day work to
shift work and from shift work to day work if and
when required by the employer to do so.
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(13) The employer is under no obligation to pay for
any day not worked upon which the employee is re-
quired to present himself for duty, except where this
award makes specific provision for payment for such
absence.

8.—Mixed Functions.

(1) (a) With the exception of an employee who acts
on one occasion only on any one day in the capacity
of crib relief, an employee engaged during ordinary
hours and/or overtime on duties carrying a higher
rate of pay than his ordinary classification shall be
paid the higher rate for the time so engaged, but if so
engaged for an aggregate of two hours or more he
sﬁa{}l be paid the higher rate for the whole day or
shift.

(b) “Aggregate” hours in this subclause shall mean
the aggregate of ordinary and/or overtime hours
worked during that day or shift.

(2) An employee is not entitled to payment pursu-
ant to this clause where the work on which he is en-
gaged forms part of his normal daily or weekly duties.

(3) An employee who has relieved in a higher
classification for six weeks or more shall not be re-
turned to his ordinary classification without having
been given one week’s notice or payment at the
higher rate in lieu thereof.

9.—Part-Time Employees.

(1) Notwithstanding any other provision of this
award, employees may be employed on a part time
basis pursuant to this subclause for less than the nor-
mal hours of work, per day or shift, or for less than
the normal hours of work per week provided that
agreement in writing has first been made between the
company and the union as to the terms and con-
ditions to then apply to any such part time employee.

(2) Any dispute between the parties to this award
concerning the application of the provisions of this
clause will be referred for determination by the
Board of Reference.

(3) Physically or mentally handicapped persons
who are not able to be employed on a normal full
time basis of employment under this award may, sub-
ject to circumstances which exist, be able to be
offered part time employment at a wage rate and on
conditions other than as specified by this award. In
any such circumstance where the company is willing
to so act, then the provisions of subclause (1) of this
clause will apply.

10.—Apprentices.

(1) The Industrial Training Act 1975-1980, the
Interpretation Act 1918, the Industrial Training
(General Apprenticeship) Regulations 1981 and the
Industrial Training (Apprenticeship Training) Regu-
lations 1981 shall for the purposes of this clause be
incorporated and form part of this award.

(2) Apprentices may be taken to instrument mak-
ing and/or repairing, radio and television servicing,
electrical fitting, auto electrical fitting, fitting and/or
turning, electrical installing, fitting and first-class
machining, first-class machining, first-class welding,
boilermaking, motor mechanics, plant mechanics
(industrial), panel beating/spray painting, refriger-
ation fitting, sheet metal working, horticultural
tradesman, carpentry and joinery, plumbing, paint-
ing and decorating, signwriting, and bricklaying, in
the proportion of one apprentice to every two or frac-
tion of two tradesmen, provided that the fraction
shall not be less than one.

(3) (a) Each apprentice to the metal or electrical
trades covered by this award shall, during the first
two years of his apprenticeship, be supplied (free of
cost to the apprentice) with the tools of his trade to
the level prescribed by the basic list of tools required
to be supplied by each such tradesman.

(b) Subject to the successful completion of the ap-
prenticeship with the company, the tools so supplied
above shall then become the property of the appren-
tice.

(¢) An apprentice on commencing the final two
years of his apprenticeship term shall be paid 50
percent of the tool allowance elsewhere prescribed by
this award for that trade.

(d) (i) Apprentices other than those prescribed in
paragraph (a) hereof shall be paid, where relevant,
for each year of the apprenticeship 50 per cent of the
tool allowance prescribed elsewhere for such a
tradesman.

(ii) Each such apprentice shall be responsible to
purchase progressively during the period of his ap-
prenticeship the necessary tools of that trade and
may, by arrangement with the company, make such
purchases of tools at the cost price to the company.

(4) Without affecting those who are currently
completing a five year term of apprenticeship, an ap-
prentice shall be paid a percentage of the fitter’s
commencing rate, in accordance with the following
scales:

Four Year Term %
1St YeAT oot 50
2nd year...... 65
3rd year.... 85
4th year..cceeecncceecerereeeen 95

Three and One-half Year Term
Ist six months ..o 50
Next year....cccceceeenen. 65
Next following year ... 85
Final year ...cccovveveeinincncreeiceeneennn 95

Three Year Term
1SE YRAT wereireeeiceeceeiieec et 60
2nd year 85
3rd VAT ..ot 95

(5) (a) Within three months of the date on which
an apprentice will successfully complete his period of
apprenticeship with the company, such an apprentice
will be advised whether the company intends to offer
him the opportunity of future employment as a
tradesman upon completion of the apprenticeship
period.

(b) An apprentice who successfully concludes his
period of apprenticeship may expect to obtain em-
ployment as a tradesman with the company for a
minimum period of three months after completion of
his apprenticeship.

(¢) Nothing in this subclause may be construed
that the company will or shall guarantee employment
as a tradesman to any former apprentice for a period
of time in excess of three months after completion of
the Apprenticeship.

(6) (a) An apprentice who is classified as a mature
age apprentice or a male apprentice who becomes
married during the period of his apprenticeship shall,
in both cases, be paid the wage rate applicable to a
Trades Assistant in Clause 32 of this award or the
relevent apprentice wage rate, whichever is the
higher.

(b) A mature age apprentice is one who is 21 years
of age or older at the time when he commences his
mature age apprenticeship with the company.

(7) (a) An apprentice whilst working with and
under the on-the-job supervision of a tradesman shall
be paid the group disability payment or other special
rate provision in Clause 30 as is then applicable to
that tradesman.

(b) When an apprentice who is in the final year of
his apprenticeship carries out work without direction
of a tradesman, he shall be paid the group disability
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payment or other special rate provision in Clause 30
which would have applied to a tradesman performing
that work.

(8) (a) An apprentice who is required to attend
theoretical technical training in Perth, or elsewhere
other than in the Pilbara, and who qualifies for the
Government weekly allowance shall be further subsi-
dised by the company to the extent that he will re-
ceive in the aggregate a daily/weekly allowance equal
to $40.00 per day provided that he duly attends the
course of instruction on each day required of him
whilst away from site.

(b) An apprentice who fails to attend for his
instruction on any day shall not be paid the allow-
ance specified for that day unless he has satisfied the
company of a reasonable excuse for his non attend-
ance.

(c) An apprentice who is absent from his course of
instruction away from site for more than three days
in any weekly period, Sunday to Saturday inclusive,
and who does not have a reasonable excuse accept-
able to the company for that absence, will not be paid
the daily allowance for weekend days.

(9) (a) An apprentice, upon commencing the final
year of his apprenticeship, shall commence to be en-
titled to the payments set out elsewhere in this award
in respect of Service Payments for employees of less
tha 12 months’ service with the company.

(b) Such an apprentice who then commences em-
ployment with the company as a tradesman will then
become entitled to the payment of Service Payments
in the same manner as adult employees who have
then established 12 months’ service with the
company.

11.—Junior Employees.

(1) Junior employees may be employed in any of
the classifications listed in this clause or, subject to
what follows, in any other classification prescribed by
Clause 32 of this award.

(2) With the exception of the horticulture trade, a
junior employee may not be employed in any classifi-
cation for which an apprenticeship trade is pre-
scribed by this award.

(3) Except as prescribed by this clause, junior em-
ployees shall not otherwise be employed as such in
any other classification unless—

(a) the appropriate union has agreed to the em-
ployment of a junior in a classification not
listed herein, or

(b) in the event of disagreement between the
union and the company, the Board of
Reference has so determined, or

(¢) the company, notwithstanding the age of
that junior employee, pays to him the ap-
propriate adult wage prescribed by this
award.

(4) Notwithstanding the provisions of subclause (3)
of this clause, junior employees may be employed in
the following classifications:

Trainee Laboratory Assistant

Chainman

Storeman

Swimming Pool Attendant (but not as sole per-
son in charge)

Township Labourer

Horticulture Worker

(5) A junior employee employed pursuant to this
clause shall be paid the percentage of the adult com-
mencing rate for this classification in which he is em-
ployed in accordance with the following scales:

(¢4
44
Under 16 years of age oovveeevevvnevnveinnnnnnnns 50
16 and under 17 years of age.... 70

17 and under 18 years of age.......cccoceeiinn. 90

(6) A junior employee employed pursuant to this
clause shall, where possible, be given training by or at
the direction of the employer in the appropriate
functions of the classification to which he may
reasonably be expected to progress on reaching
adulthood, but a junior empliyee shall not, during
such training or otherwise, be required to perform
work of a kind or to an extent which is beyond his ca-
pacity.

12.—Students. :

(1) Notwithstanding the provisions of Clause
10.—Apprentices and Clause 1l.—Juniors of this
award, persons who are undertaking a recognised full
time course of formal education leading to tertiary
education qualifications in Mechanical or Electrical
Engineering may, under the supervision of a quali-
fied tradesman, be given training and practical work
experience on tools and equipment relevant to their
field of learning.

(2) Students on vacation from a university or other
similar educational institution may be employed on a
short term basis in a classification under Clause
32.—Wages of this award. The provisions of this
award apply in full to or in relation to any such em-
ployment.

(3) A student who seeks to continue his employ-
ment longer than the period of the normal vacation
time shall be required to effect a new employment
contract if the employer is then willing to further em-
ploy him.

13.—Hours.
(1) Day Workers:

(a) The ordinary hours of work of day work em-
ployees:

(1) shall be 40 hours per week, exclusive of meal
intervals;

(ii) shall be worked in five days of not more
than eight hours per day, Monday to Friday
inclusive;

(iii) shall, subject to the provisions of paragraph
(c), start no earlier than 6.30 a.m. and end
no later than 5.00 p.m. each day; and

(iv) shall be worked consecutively each day ex-
cept for a meal interval which shall be of 30
minutes’ duration.

(b) A day worker who remains at the work site for
the duration of the meal interval above referred in
paragraph (a) shall be paid an allowance of 30 min-
utes at single time rate on each such day always pro-
vided that

(i) An employee who has advised the company
of his intention on any day to leave the
worksite for purposes of private business
lshaH not forfeit the allowance specified, un-
ess

(ii) in the circumstances of any dispute as to en-
titlement of an employee to the allowance, it
is shown that the employee has partaken of
alcohol during his absence from the worksite
on that day.

(¢) Starting times prior to 6.30 am. or finishing
times later than 5.00 p.m. may be fixed by agreement
between the employer and the union or unions and
employees concerned or, failing such agreement, may
be determined by the Board of Reference.

(2) Five Day Shift Workers:

(a) The ordinary hours of work of five day shift
workers who are not seven day or continuous shift
workers—

(i) shall be 40 hours per week;
(ii) shall be worked in shifts of eight hours per
day Monday to Friday inclusive; and
(iii) shall, on each shift, include a crib break
(meal interval) of 30 minutes.
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(3) Seven Day Two Shift Workers and Continuous
Shift Workers:

(a) The ordinary hours of work of seven day shift
workers and of continuous shift work workers—

(i} shall be 80 hours per fortnight,
(i) shall be worked in shifts of eight hours; and
(iii) shall, on each shift, include a crib break
(meal interval) of 30 minutes.

(b) In paragraph (a) “fortnight” means the two
weekly pay period.

(¢) Unless otherwise agreed in writing between the
Secretary of the union and the company’s Industrial
Relations Co-ordinator, those employed under this
award as seven day shift workers or as continuous
shift workers will be rostered for such shift work in
conformity with the following standard rosters, pro-
vided that any disputed change to those standards
rosters may be determined by the Board of
Reference.

4 Panel Continuous Shift Roster
SMTWTFSSMTWTTFS

PANELA DDDXXNNNNNNNX X
XXAAAAAAAXDDDD
21

PANELB NNNNNXXXXAAAAA
AAXDDDDDDDXZXNN
21

PANELC AAXDDDDDDDXXNN
21
NNNNNXXXXAAAAA

PANELD X X AAAAAAAXDDDD
21
DDDXXNNNNNNNZXZX

2 Shift Seven Day Shift Work Roster
SMTWTFSSMTWTF S

12345678 91011121314
43 44 45 46 47 48 49 50 51 52 53 54 55 56

“A” AA——-—DDDDDDDD ——
A——DDDDDDDDD — —
“B” DDDD————AAAAAA
DDDD——— —AAAAAA
“cn —— A AAAAA—-—-DDDD
—AAAAAAA—-———-DDD

1516 17 18 19 20 21 22 23 24 25 26 27 28
57 58 59 60 61 62 63 64 65 66 67 68 69 70

“A” —AAAAAAA—~ ——-DDD
—— AAAAAA—-—-—-DDDD
“B” A——DDDDDDDDD ——
AA——DDDDDDDD ——
“Cc” DDDD———— A AAAAA
DDDD————AAAAAA

29 30 31 32 33 34 35 36 37 38 39 40 41 42
717273747576 777879 80 81 82 83 84

“A” DDDD————AAAAAA
DDDD————AAAAAA
“B” —— AAAAAA - _DDDD
— AAAAAAA—— _DDD
“Cc” AA——DDDDDDDD ——
A——DDDDDDDDD ——

(d) When the rostered 21st shift of a continuous
shift work employee falls on a day observed as a pub-
lic holiday under this award, the public holiday in the
case only of that employee shall be observed for the
purposes of this award on the next day.

(e) The Dampier DSO 4 Panel Shift Roster for
Production Operations and Maintenance shall con-
tinue to operate in its existing format.

(4) All Shift Workers:

A shift worker shall not be required to work more
than one ordinary time shift in each 24 hours.

(5) All Employees:
(a) Midshift Meal Interval:

The meal interval referred to in the preceding
provisions of this clause shall be allowed,
where practicable, between the fourth and
fifth hours of the shift but, in any event,
shall be allowed no later than five and one
half hours after the commencement of the
shift.

(b) Smoko-rest periods:

(i) A smoko rest period of 15 minutes shall be
allowed to each employee for that purpose
in the first half of each shift;

(ii) shall be deemed to be time worked; and

(iii) subject to the provisions of subparagraph
(iv) shall be taken on the job;

(iv) where the crib room is available for taking
smoko rest periods and any employee, or
group of employees, is able to visit the crib
room for that purpose without being absent
from the job for more than the prescribed 15
minutes, that employee or group of em-
ployees may take the smoko rest period in
the crib room.

(v) any dispute as to the distribution of smoko
rations will be referred to the Board of
Reference for determination.

(6) Liberty is allowed to the union to apply re stan-

dard hours of work during the fixed term of this
award.
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14.—Overtime.

(1) (a) Where an employee undertakes to work
overtime for a specified period or for the completion
of a specified job, he shall work in accordance with
his undertaking unless prevented from so doing by
illness, accident or injury.

(b) Provided always that if the employer with less
than four hours’ notice to the employee then cancels
that pre-arranged overtime, other than for reasons
specified in subclause (7) of Clause 7 and Clause 6,
the employee will be paid at ordinary time rates for
the period offered and accepted providing it does not
exceed four hours.

(¢) Time worked outside the ordinary hours of
work fixed by or pursuant to Clause 13 shall, unless
otherwise expressed by this award, be paid for at the
rate of double time.

(d) An employee who fails to maintain his under-
taking to carry out the work accepted by him in para-
graph (a) of this subclause and who has not been pre-
vented from doing so for reason of illness, accident or
injury, is in breach of his undertaking and, in that
event, notwithstanding other arrangements which
exist to equalise the offered opportunity for em-
ployees of a work section to work overtime, the em-
ployee in breach of his undertaking will be advised if
he is to be excluded from future opportunity to be
offered overtime work by the company. Any dispute
as to this paragraph shall be referred to the Board of
Reference for determination.

(2) Shift Workers:

Notwithstanding subclause (1) (¢) of this clause,
time worked in excess of the ordinary hours of work
shall be paid for at ordinary rates.

(a) If it is due to private arrangements between
the employees themselves; or

(b) if it is for the purpose of effecting the
customary rotation of shifts on any existing
three panel shift roster at the date of this
award being made.

(3) All Employees:
(a) Recall to work:

(i) An employee who, after leaving the job, re-
turns by direction of his employer to work
overtime, is deemed to have been recalled
whether notified before or after leaving the
job of the requirement to work;

(ii) an employee recalled to work overtime
shall, for each such recall, be paid for at
least four hours at the rate of double time
but not more than once in respect of any
period of time;

(iii) where a recall is continuous with the com-
mencement of ordinary hours of work, an
employee shall be paid for the recall in ac-
cordance with subparagraph (ii) without
diminution of the payment due to him for
his ordinary hours of work, but this
subparagraph does not apply where the em-
ployee was notified of the requirement to
work before leaving the job on the previous
day or earlier;

(iv) unless unforeseen circumstances arise, an
employee recalled for a specific job shall not
be required to work for the minimum period
applicable to him if the job is completed in
less time than that minimum period;

(v) written advice, stating the work required to
be performed shall be given to an employee
recalled to work under this subclause either
at the point of recall, or on arrival at the job,
to attend to the work required and de-
scribed by the written advice. Transport
provided by the employer to and from work
shall be provided if so required at the time
of recall;

(vi)

the provisions of this paragraph do not
apply—

(aa) where it is customary for an employee
to return to perform a specific job
outside his ordinary hours of work; or

(bb) where the overtime worked is, except
for a reasonable meal break, continu-
ous with the completion of the ordi-
nary hours of work.

{b) Rest Period After Overtime:

(c)

(1)

(ii)

(i)

(iv)

(v)

(vi)

O]

(ii)

When overtime work is necessary it shall be
so arranged, other than in an urgent and
special circumstance, that employees have
at least 10 consecutive hours off duty be-
tween the work of consecutive days.

Where the time worked by an employee on a
recall is less than four hours, the time so
worked shall not be regarded as overtime for
the purposes of this paragraph, but this
subparagraph does not apply with respect to
recalls with in the 10 hour period immedi-
ately preceding the time at which the em-
ployee is to commence his ordinary hours of
work if he is recalled on two or more oc-
casions within that period and the overtime
worked by him on the last of such occasions
ends before that ordinary commencing time.

An employee who, by reason of working
overtime, has not had at least 10 consecutive
hours off duty after the termination of his
ordinary hours of work on any day shall not,
other than in exceptional circumstances and
unless specifically directed so to do by his
employer, commence his ordinary hours of
work on the next day until he has had 10
consecutive hours off duty.

Where such an employee, pursuant to a
specific direction by his employer, works in
ordinary hours on any day without having
had 10 consecutive hours off duty since the
termination of his ordinary hours of work on
the preceding day, he shall be paid at the
rate of double time for the ordinary hours so
worked and shall, at the conclusion of such
work, be given 10 consecutive hours off
duty.

Where, pursuant to the preceding provisions
of this paragraph, an employee is given 10
consecutive hours off duty, any ordinary
hours of work falling within that period
shall be deemed to be time worked at ordi-
nary time rate.

The provisions of this paragraph apply to
shift workers who rotawe from shift to shift
but when overtime is worked by any such
employee by arrangement between that em-
ployee and another employee, eight hours
shall be substituted for 10 hours in applying
the provisions of this paragraph.

Where an employee (other than an em-
ployee engaged on continuous shift work)
works on a Sunday or Public Holiday im-
mediately preceding an ordinary working
day the provisions of paragraph (b) shall be
applied to him as if the termination of his
work on the Sunday or Public Holiday was
the termination of ordinary hours of work
on an ordinary working day, but this para-
graph does not apply where the work done
on the Sunday or Public Holiday is pre-noti-
fied, pre-start overtime.

The provisions of this paragraph shall
nevertheless apply also to a continous shift
worker but in respect of his rostered off day
should he be required to work on the ros-
tered off day preceding the commencement
of his next normal rostered shift.



