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LONG SERVICE LEAVE —
Standard Provisions.

(As Consolidated at a Hearing before the Commission
in Court Session on 15 December 1977)*

1.—Right to Leave.

A worker shall, as herein provided, be entitled to
leave with pay in respect of long service.

2.—Long Service.

(1) The long service which shall entitle a worker to
such leave shall, subject as herein provided, be con-
tinuous service with one and the same employer.

(2) Such service shall include service prior to the first
day of April 1958, if it continued until such time but on-
ly to the extent of the last 20 completed years of con-
tinuous service.

(3) (a) Where a business has, whether before or after
the coming into operation hereof, been transmitted
from an employer (herein called “‘the transmittor”’) to
another employer (herein called ‘‘the transmittee’’) and
a worker who at the time of such transmission was an
employee of the transmittor in that business becomes an
employee of the transmittee the period of the con-
tinuous service which the worker has had with the
transmittor (including any such service with any prior
transmittor) shall be deemed to be service of the worker
with the transmittee.

(b) In this subclause ‘‘transmission’’ includes
transfer, conveyance, assignment or succession whether
voluntary or by agreement or by operation of law and
“‘transmitted”’ has a corresponding meaning.

(4) Where, over a continuous period, a worker has
been employed by two or more companies each of which
is a related company within the meaning of section 6 of
the Companies Act 1961 the period of the continuous
service which the worker has had with each of those
companies shall be deemed to be service of the worker
with the company by whom he is last employed.

Section 6 reads —

(1) For the purposes of this Act, a corporation
shall, subject to the provisions of subsection (3) of
this section, be deemed to be a subsidiary of
another corporation, if,

(a) that other corporation —

(i) controls the composition of the
board of directors of the first men-
tioned corporation;

(i) controls more than half of the
voting power in the first mentioned
corporation; or

(iii) holds more than half of the issued
share capital of the first mentioned
corporation excluding any part
thereof which carries no right to
participate beyond a specified
amount in a distribution of either
profits or capital; or

(b) the first mentioned corporation is a sub-
sidiary of any corporation which is that
other corporation’s subsidiary.

(2) For the purpose of subsection (1) of this sec-
tion, the composition of a corporation’s board of
directors shall be deemed to be controlled by
another corporation if that other corporation by
the exercise of some power exercisable by it without
the consent or concurrence of any other person can
appoint or remove all or a majority of the directors;
and for the purposes of this provision that other
corporation shall be deemed to have power to make
such an appointment if —

(a) aperson cannot be appointed as a director
without the exercise in his favour by that
other corporation of such power; or

(b) a person’s appointment as a director
follows necessarily from his being a direc-
tor or other officer of that other corpora-
tion.
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(3) In determining whether one corporation is
subsidiary of another corporation —

(a) any shares held or power exercisable by
that other corporation in a fiduciary
capacity shall be treated as not held or ex-
ercisable by it;

(b) subject to paragraphs (c) and (d) of this
subsection, any shares held or power exer-
cisable —

(i) by any person as a nominee for
that other corporation (except
where that other corporation is
concerned only in a fiduciary
capacity); or

(ii) by, or by a nominee for, a sub-
sidiary of that other corporation,
not being a subsidiary which is
concerned only in a fiduciary
capacity,

shall be treated as held or exercisable by
that other corporation;

(c) any shares held or power exercisable by
any person by virtue of the provisions of
any debentures of the first mentioned cor-
poration or of a trust deed for securing
any issue of such debentures shall be
disregarded; and

(d) any shares held or power exercisable by,
or by a nominee for, that-other corpora-
tion or its subsidiary (not being held or ex-
ercisable as mentioned in paragraph (c) of
this subsection) shall be treated as not
held or exercisable by that other corpora-
tion if the ordinary business of that other
corporation or its subsidiary, as the case
may be, includes the lending of money
and the shares are held or power is so ex-
ercisable by way of security only for the
purposes of a transaction entered into in
the ordinary course of that business.

(4) A reference in this Act to the holding com-
pany of a company or other corporation shall be
read as a reference to a corporation of which that
last mentioned company or corporation is a sub-
sidiary.

(5) Where a corporation —

that first mentioned corporation and that other cor-

(a) is the holding company of another cor-
poration;
(b) is a subsidiary of another corporation;

- (¢) s a subsidiary of the holding company of

another corporation,

poration shall for the purposes of this Act be deem-
ed to be related to each other.

(5) Such service shall include —

(a)
)]

©

@

any period of absence from duty on any an-
nual leave or long service leave;

any period of absence from duty necessitated
by sickness of or injury to the worker but only
to the extent of 15 working days in any year of
his employment;

any period following any termination of the
employment by the employer if such termina-
tion has been made merely with the intention
of avoiding obligations hereunder in respect of
long service leave or obligations under any
award in respect of annual leave;

any period during which the service of the
worker was or is interrupted by service —

(i) as a member of the Naval, Military or
Air Forces of the Commonwealth of
Australia other than as a member of the
British Commonwealth Occupation
Forces in Japan and other than as a
member of the Permanent Forces of the

Commonwealth of Australia except in
the circumstances referred to in section
31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after 26
June 1950;

(ii) as a member of the Civil Construction
Corps established under the Natlonal
Security Act 1939-1946;

(iii) in any of the Armed Forces under the
National Service Act 1951 (as
amended).

Provided that the worker as soon as reasonably prac-
ticable on the completion of any such service resumed or
resumes employment with the employer by whom he was
employed immediately before the commencement of
such service.

(6) Service shall be deemed to be continuous not-
withstanding —

(a) the transmission of a business as referred to in
paragraph (3) of this subclause;

(b) the employment with related companies as
referred to in paragraph (4) of this subclause;

(c) any interruption of a class referred to in
paragraph (5) of this subclause; -

(d) any absence from duty authorised by the
employer;

(e) any standing down of a worker in accordance
with the provisions of an award, industrial
agreement, order or determination under
either Commonwealth or State law;

(f) any absence from duty arising directly or in-
directly from an industrial dispute if the
worker returns to work in accordance with the
terms of settlement of the dispute;

(g) any termination of the employment by the
employer on any ground other than slackness
of trade if the worker be re-employed by the
same employer within a period not exceeding
two months from the date of such termination;

(h) any termination of the employment by the
employer on the ground of slackness of trade if
the worker is re-employed by the same
employer within a period not exceeding six
months from the date of such termination;

(i) any reasonable absence of the worker on
legitimate union business in respect of which
he has requested and been refused leave;

(5) any absence from duty after the coming into-
operation of this clause by reason of any cause
not specified in this clause unless the employer,
during the absence or within 14 days of the ter-
mination of the absence notifies the worker in
writing that such absence will be regarded as
having broken the continuity of service, which
notice may be given by delivery ta the worker
personally or by posting it by registered mail to
his last recorded address, in which case it shall
be deemed to have reached him in due course
of post.

Provided that the period of absence from duty or the
period of any interruption referred to in placita (d) to (€))
inclusive of this paragraph shall not (except as set out in
paragraph (5) of this subclause) count as service.

3.—Period of Leave.

(1) The leave to which a worker shall be entitled or
deemed to be entitled shall be as provided in this
subclause. i

(2) Subject to the provisions of paragraphs (5)and (6)
of this subclause:—

Where a worker has completed at least 15 years’ ser-
vice the amount of leave shall be —

(a) in respect of 15 years’ service so completed —
13 weeks’ leave;
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(b) in respect of each 10 years’ service completed
after such 15 years — eight and two-thirds
weeks’ Jeave;

(c) on the termination of the worker’s employ-
ment —

(i) by his death;

(ii) in any circumstances otherwise than by
his employer for serious misconduct;

in respect of the number of years’ service with
the employer completed since he last became
entitled to an amount of long service leave, a
proportionate amount on the basis of 13 weeks
for 15 years’ service. '

(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least 10
years’ service but less thar 15 years’ service since its
commencement and his employment is terminated —

(1) - by his death; or
(ii) in any circumstances, otherwise than by his
employer for serious misconduct;

the amount of leave shall be such proportion of 13
weeks’ leave as the number of completed years of such
service bears to 15 years.

(4) In the cases to which paragraphs (2) (c) and (3) of
this subclause apply the worker shall be deemed to have
been entitled to and to have commenced leave im-
mediately prior to such termination.

(5) A worker whose service with an employer com-
menced before 1 October 1964, and whose service would
entitle him to long service leave under this clause shall be
entitled to leave calculated on the following basis:—

(a) For each completed year of service commenc-
ing before 1 October 1964, an amount of leave
calculated on the basis of 13 weeks’ leave for
20 years’ service and

(b) for each completed year of service commenc-
ing on or after 1 October 1964, an amount of
leave calculated on-the basis of 13 weeks’ leave
for 15 years’ service.

Provided that such worker shall not be entitled to
long service leave until his completed years of service en-
title him to the amount of long service leave prescribed
in either paragraph (2) (a) or paragraph (2) (b) of this
subclause as the case may be.

(6) A worker to whom paragraphs (2) (¢) and (3) of
this subclause apply whose service with an employer
commenced before 1. October 1964, shall be entitled to
an amount of long service leave calculated on the
following basis:—

(a) For each completed year of service commenc-
ing before 1 October 1964, an amount of leave
calculated on the basis of 13 weeks’ leave for
20 years’ service; and

(b) for each completed year of service commenc-
ing on or after 1 October 1964, an amount of
leave calculated orn the basis of 13 weeks’ leave
for 15 years’ service.

4. —Payment for Period of Leave.

(1) A worker shall, subject to paragraph (3) of this
subclause, be entitled to be paid for each week of leave
to which he has become entitled or is deemed to have
become entitled the rate of pay applicable to him at the
date he commences such leave.

“(2) Such rate of pay shall be the rate applicable to him
for the standard weekly hours which are prescribed by
this award (or agreement), but in the case of casuals and
part time workers shall be the rate for the number of
hours usually worked up to but not exceeding the
prescribed standard.

(3) Where by agreement between the employer and
the worker the commencement of the leave to which the
worker is entitled or any portion thereof is postponed to
meet the convenience of the worker, the rate of payment

for such leave shall be at the rate of pay applicable to

‘him at the date of accrual, or, if so agreed, at the rate of

pay applicable at the date he commences such leave.
(4) The rate of pay —

(a) shall include any deductions from wages for
board and/or lodging or the like which is not
provided-and taken during the period of leave;

(b) shall not include shift premiums, overtime,
penalty rates, special rates, disability
allowances, fares and travelling allowances or
the like.

(5) In the case of workers employed on piece or

. bonus work or any other system of payment by results

the rate of pay shall be calculated by averaging the
workers’ rate of pay for each week over the previous
three monthly period.

5.—Taking Leave.

(1) In a case to which placita (a) and (b) of paragraph -
(2) of subclause (3) apply:—

(a) Leave shall be granted and taken as soon as
reasonably practicable after the right thereto
accrues due or at such time or times as may be
agreed between the employer and the worker
or in the absence of such agreement at such
time or times as may be determined by the
Special Board of Reference having regard to
the needs of the employer’s establishment and
the worker’s circumstances.

(b) Except where the- time for taking leave is
agreed to by the employer and the worker or
determined by the Special Board of Reference
the employer shall give to a worker at least one
month’s notice of the date from -which his
leave is to be taken.

(c) Leave may be granted and taken in one con-
tinuous period or if the employer and the
worker so agree in not more than three
separate periods in respect of the first 13
weeks’ entitlement and in not more than two
separate periods in respect of any subsequent
period of entitlement.

(d) Any leave shall be inclusive of any public
holidays specified in this award (or agreement)
occurring during the period when the leave is
taken but shall not be inclusive of any annual
leave.

(e) Payment shall be made in one of the following
ways:—

(i) In full before the worker goes on leave;

(ii) at the same time as his wages would
have been paid to him if the worker had
remained at work, in which case pay-
ment shall, if the worker in writing so
requires, be made by cheque posted to
an address specified by the worker; or

(iii) in any other way agreed between the
- employer and the worker.

(f) No worker shall, during any period when he is
on leave, engage in any employment for hire or
reward in substitution for the employment
from which he is on leave, and if a worker
breaches this provision he shall thereupon
forfeit his right to leave hereunder in respect of
the unexpired period of leave upon which he
has entered, and the employer shall be entitled
to withhold any further payment in respect of
the period and to reclaim any payments
already made on account of such period of
leave.

(2) In the case to which paragraph (2) (c) or
paragraph (3) of subclause (3) applies and in any case in
which the employment of the worker who has become
entitled to leave hereunder is terminated before such
leave is taken or fully taken the employer shall, upon
termination of his employment otherwise than by death
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pay to the worker, and upon termination of employ-
ment by death pay to the personal representative of the
worker upon request by the personal representative, a
sum equivalent to the amount which would have been
payable in respect of the period of leave to which he is
entitled or deemed to have been entitled and which
would have been taken but for such termination. Such
payment shall be deemed to have satisfied the obligation
of the employer in respect of leave hereunder.

6.—Granting Leave in Advance and Benefits to be
Brought into Account.

(1) Any employer may by agreement with a worker
allow leave to such a worker before the right thereto has
accrued due, but where leave is taken in such case the
worker shall not become entitled to any further leave
hereunder in respect of any period until after the expira-
tion of the period in respect of which such leave had
been taken before it accrued due.

(2) Where leave has been granted to a worker pur-
suant to the preceding paragraph before the right
thereto has accrued due, and the employment subse-
quently is terminated, the employer may deduct from
whatever remuneration is payable upon the termination
of the employment such amount as represents payment
for any period for which the worker has been granted
long service leave to which he was not at the date of ter-
mination of his employment or prior thereto entitled.

(3) Any leave in the nature of long service leave or
payment in lieu thereof under a State Law or a long ser-
vice leave scheme not under the provisions hereof
granted to a worker by his employer in respect of any
period of service with the employer shall be taken into
account whether the same is granted before or after the
coming into operation hereof and shall be deemed to
have been taken and granted hereunder in the case of
leave with pay to the extent of the period of such leave
and in the case of payment in lieu thereof to the extent
of a period of leave with pay equivalent thereof of the
entitlement of the worker hereunder.

7.—Records to be Kept.

(1) Each employer shall during the employment and
for a period of 12 months thereafter, or in the case of
termination by death of the worker for a period of three
years thereafter, keep a record from which can be readi-
ly ascertained the name of each worker, and his occupa-
tion, the date of the commencement of his employment
and his entitlement to long service leave and any leave
which may have been granted to him or in respect of
which payment may have been made hereunder.

(2) Such record shall be open for inspection in the
manner and circumstances prescribed by this award (or
agreement) with respect to the time and wages record.

8.—Special Board of Reference.

(1) There shall be constituted a Special Board of
Reference for the purpose hereof to which all disputes
and matters arising hereunder shall be referred and the
Board shall determine all such disputes and matters.

(2) There shall be assigned to such Board the func-
tions of —

(a) the settlement of disputes of any matters arising
hereunder;

(b) the determination of such matters as are
specifically assigned to it hereunder.

(3) The Board of Reference shall consist of one
representative or substitute therefore nominated from
time to time by the Confederation of Western
Australian Industry (Incorporated) and one represen-
tative or substitute nominated from time to time by the
Trades and Labor Council of Western Australia
together with a chairman to be mutually agreed upon by
the organisations named in this paragraph.

9.—State Law.

(1) The provisions of any State Law to the extent to
which they have before the coming into operation
hereof conferred an accrued right on a worker to be
granted a period of long service leave in respect of a
completed period of 15 or more years’ service or
employment or an accrued right on a worker or his per-
sonal representative to payment in respect of long ser-
vice leave shall not be affected hereby and shall not be
deemed to be inconsistent with the provisions hereof.

(2) The entitlement of any such worker to leave in
respect of a period of service with the employer com-
pleted after the period in respect of which the long ser-
vice leave referred to in paragraph (1) of this subclause
accrued due shall be in accordance herewith.

(3) Subject to paragraphs (1) and (2) of this subclause
the entitlement to leave hereunder shall be in substitu-
tion for and satisfaction of any long service leave to
which the worker may be entitled in respect of employ-
ment of the worker by the employer.

(4) An employer who under any State Law with
regard to long service leave is exempted from the provi-
sions of that law as at 1 April 1958, shall in respect of the
workers covered by such exemptions be exempt from the
provisions hereof.

10.—Exemptions.

The Special Board of Reference may subject to such
conditions as it thinks fit exempt any employer from the
provisions hereof in respect of its employees where there
is an existing or prospective long service scheme which,
in its opinion, is, viewed as a whole, more favourable
for the whole of the employees of that employer than
the provision hereof.

*Editor’s Note.

The Judgment and General Order as prescribed
by section 94A was published in 58 WAIG Part 1
Subpart 2 at page 116.

There was no Schedule of Exemptions.

INDUSTRIAL APPEAL COURT —
Appeals against decision
of Full Bench —

IN THE WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

Appeal No. 5 of 1984.

In the matter of an appeal from a decision of the Full
Bench of the Western Australian Industrial Com-
mission given in application No. 564 of 1983, dated
6 June 1984, between Association of Professional
Engineers, Australia (Western Australian Branch),
Appellant, and the Civil Service Association of
Western Australia (Inc.), the Hospital Salaried Of-
ficers Association of Western Australia (Union of
Workers), the Association of Draughting, Super-
visory and Technical Employees, Western
Australian Branch, and the University Salaried Of-
ficers Association of Western Australia (Union of
Workers), Respondents.

Mr R.1. Viner Q.C. and with him Miss A.V. Payne (in-
structed by Paynes) appeared for the appellants.
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Mr P.M. Nisbet (instructed by Ilbery Barblett and
O’Dea) appeared for the Civil Service Association of
Western Australia (Inc), the Hospital Salaried Officers
Association of Western Australia (Union of Workers),
the Association of Draughting, Supervisory and
Technical Employees, Western Australian Banch, the
University Salaried Officers Association of Western
Australia (Union of Workers), respondents.

Mr L.A. Jackson (instructed by Stone James Stephen
Jaques) appeared for the University of Western
Australia and Murdoch University, respondents.

Mr L.A. Jackson (instructed by Messrs. Jackson
McDonald and Co) appeared for the Western Australian
Institute of Technology, respondent.

Friday, 30 November 1984.

Cases referred to in Judgment.

Association of Architects, Engineers, Surveyors and
Draftsmen, Registration case (1956) 27 SAIR 115.

Eastman Photographic Materials Company v. Comp-
troller General of Patents (1898) A.C. 571 at 576.

Barons of the Exchequer in Heydon’s case (1584) 3
Co. Rep. 7A.

Pearce: Statutory Interpretation in Australia 2nd.
edn., at 179.

Re An Application by the Australian Football Players
Union 84 C.A.R. 675.

Electriqal Trades Union and ADSTE 62 WAIG 511 at
514.

Attorney General for W.A. the C.S.A. and the W.A.
Prison Officers Union 62 WAIG 517.

Cases also cited.

Gronow v. Gronow (1979) 144 C.L.R. 513, 525-6,
534-5.

Hamersley Iron v. A.D.S.T.E. (1983) 64 WAIG 852,
852-3, and 855.

A.W.U. v, Poon Bros. (1983) 4 1.R. 394, 400.

University of Western Australia v. University of
Western Australia Academic Staff Association (1979) 59
WAIG 909.

APEA v. University of Melbourne & Ors (1984) (Full
Bench) Print F6618.

Coldham, Re: Ex parte Australian Social Welfare
Union 57 ALJR 575.

APEA v. The University of Melbourne & Ors — Deci-
sion by Alley J, Print F4849.

Re McMahon (Industrial Registrar): Ex parte Darvall
(1982) 56 ALJR 861.

Miscellaneous Workers” Union and Hospital
Employees’ Union and the Cleaning Security and Allied
Employees’ Union and Pre-School Teachers and
Associates” Union (Full Bench) 62 WAIG 1842.

Re ADSTE (Full Bench) 61 WAIG 1729.

Halsbury Laws of England 4th Ed. Vol. 1 p. 74 para.
63.

Gayfer and Ors v. Grain Pool Action 1395 of 1983
decided 14 July 1983 — Case 4984.

Western Australian Mining Industry Catering Con-
tractors Employees’ Union (application for registration)
(Full Bench) 57 WAIG 975.

Amalgamated Engineering Union v. Australian Socie-
ty of Engineers 30 WAIG 532.

BRINSDEN J.: This matter involves an appeal from the
Full Bench of the Western Australian Industrial Com-
mission which dismissed an application by the appellant,
the Association of Professional Engineers, Australia
(West Australian Branch) Union of Employees
(A.P.E.A.) to be registered as a union by reference to a

combination of the industry of Engineering and the call-
ing of the Engineering. Pursuant to the rules of the
society those eligible for membership are:

any person temporarily, permanently or usually
employed within Western Australia or in any place
where the (Industrial Arbitration Act 1979) applies
on a full-time or part-time basis for hire or reward
in or in connection with the industry or vocation of
engineering provided that:

(i) he is or has been a Corporate Member or
Graduate Member of the Institution of
Engineers, Australia or

(ii) he has passed the prescribed examinations
for or is the holder of qualifications
published by The Institution of Engineers,
Australia, as granting eligibility for
Graduate or Corporate Membership of
the said Institution, or

(iii) the Committee has received written
notification from The Institution of
Engineers, Australia, that the qualifica-
tions of the applicant would render him
eligible for Graduate or Corporate
Membership of the said Institution.

The Full Bench was informed that at about the date of
the application 1300 persons were eligible to be
members of A.P.E.A. Of that number, 64 were
employed in the Australian Public Service, 38 in
Australian Government instrumentalities, 289 in the
State Public Service, 487 in State Government in-
strumentalities, 65 in Local Government, 13 in post
secondary education, and 274 in private industry. The
application was opposed by the respondents to this ap-
peal: The Civil Service Association of Western Australia
Incorporated (C.S.A.), Hospital Salaried Officers
Association of Western Australia (Union of Workers)
(H.S.0.A)), The Association of Draughting, Super-
visory and Technical Employees, Western Australian
Branch (A.D.S.T.E.), the University Salaried Officers’
Association of Western Australia (Union of Workers)
(U.S.0.A.) and the University of Western Australia,
Murdoch University and the Western Australian In-
stitute of Technology.

The various positions taken up by the respondents
before the Full Bench were these. The C.S.A. covers any
person who is:

(1) employed as an officer under and within the
meaning of the Public Service Act 1978-80, or

(2) employed under the Forests Act, the Main
Roads Act or any Act now in force, or
hereafter enacted whereby any Board, Com-
mission or other body is constituted to ad-
minister any such Act, or

(3) otherwise employed in any of the established
branches of the Public Service, including State
trading concerns, business undertakings and
government institutions controlled by boards.

The above persons include employees who are
Government officers within the meaning of section 96 of
the Industrial Arbitration Act 1979 and Amendments
(the Act), over whom by virtue of section 23 the Com-
mission does not have jurisdiction of any kind in the
matter of suspension from duty in, discipline in,
dismissal from, termination of, or reinstatement in
employment, and is precluded from regulating the rates
of salaries or wages or the conditions of employment of
such employees. Those matters are within the province
of the Public Service Arbitrator under the provisions of
the Public Service Arbitration Act 1966-78 and claims
concerning such matters may not be brought by any
organisation other than the C.S.A. C.S.A. asserted that
registration of A.P.E.A. would create disharmony in
relation to constitutional and industrial coverage of
Public Service Engineers. The H.S.0O.A. constitution
covers employees engaged in professional capacities in
public and private hospitals and like institutions. The
H.S.O.A. opposed the application because it was claim-



6 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE.

65 W.ALG.

ed the constitution of A.P.E.A. would cause overlapp-
ing of eligibility of membership between the organisa-

tions and would adversely affect the capacity of-

H.S.O.A. to service the industrial interest ofits
members. :

A.D.S.T'E. apparently has a wide constitutional rule
.which would cover some of the same persons as
A.P.E.A. It contended that conflict would result from
dual coverage. U.S.O.A. which also has a constitution
covering salaried offers employed by any university
- within Western Australia, objected on similar grounds.

The Universities and the Institute of Technology are
all post secondary education institutions within the
meaning of the Act which by section 7 excludes from the
definition of employee any person who is a member of

the academic staff of a post secondary education institu- -

tion. Each of those institutions employs on its academic
staff, persons who would be eligible- for membership
under the constitutional rule of A.P.E.A. At the time of
the application, as already mentioned, 13 members of
‘the academic staff were in fact members of A.P.E.A. At
each institution members of the acadernic staff are
represented by an Academic Staff Association which is
not registered or registrable under the Act because its
membership, it is said, does not consist of ‘‘employees’’
as referred to in section 53. The Universities and the In-
stitute of Technology objected to the application
because registration might result in disputes between
A.P.E.A. and the academic staff association or the
U.S.0.A. with detrimental effect upon the organisa-
tions. However, the main ground of application was
because it was contended that A.P.E.A. cannot be
registered by reference to persons who are members of
the academic staff of post secondary institutions
because such persons are not employees within the
meaning of section 53 of the Act. This objection prevail-
ed before the Full Bench. It found it had no jurisdiction
to entertain the application but it did go on to say that
even if that had not been the case the application
would have been rejected in any event on a number of
other grounds. ’

The grounds of appeal, of course, hlghhght the asser-
tion the Full Bench erred in law in deciding that by
reason of the constitutional coverage of the rule of
A.P.E.A. prescribing eligibility for membership so as to
include members of an academic staff association,
A.P.E.A. was incapable of registration as a union and
the Full Bench was, as a consequence, without jurisdic-
tion. I propose to consider this ground of appeal first
and indeed, in the view I take of it, that really settles the
appeal.

Section 53 of the Act provides in part:

(1) Subject to this Act, any society consisting of
not less than 200 employees associated for the pur-
pose of protecting or furthering the interests of
employees —

(a) in any specified industry; or

(b) in any specified calling,

may be registered as a union by reference to that in-
dustry or, as the case may be, that calling.

(2) A society consisting of less than 200
employees may be registered if the Full Bench is
satisfied —

(a) that the number of members in the society
constitutes a substantial proportion of all
employees in the industry or calling by
reference to which the society seeks
registration; or

(b) that there is good reason, consistent with
the objects prescribed in section 6, to per-
mit the registration of the society.

I will assume in the first instance the constitutional
coverage of A.P.E.A. does include a person who is a
member of the academic staff of a post secondary
education institution being a person who is employed by
such an institution for hire or reward in or in connection
with the industry or vocation of Engineering. The ap-

pellant contends that A.P.E.A. meets the provisions of
subsection (1) because-it is a society which consists of
not less than 200 employeés within the meaning of the
Act even though it has additional members who.are not
employees as defined. Some reliance was placed on the
provisions of section 9B (2) (a) of the Industrial Arbitra-
tion Act 1912 and Amendments (the old Act) which pro-
vided that the rules of a society shall expressly provide
that a person shall not be a member 6f the society who is
not a worker or employer as the case may be. It is said
that although the two Acts are in pari materia so far as the provi-
sions in respect of reglstratlon of societies are concern-
ed, there is no provision in the new Act akin to section
9B (2) (a) and that therefore there is no ground for inter-
preting section 53 as if there was a similar provision in
the Act. We were referred to the words of Halsbury
L.C. in Eastman Photographic Materials Company v.
Comptroller-General of Patents (1898) A.C. 571 at 576
when his Lordship said:
that to construe the statute now in question, it is not
only legitimate but highly convenient to refer both
to the former Act and to the ascertained evils to
which the former Act had given rise, and to the lat-
ter Act which provided the remedy.
It must be remembered, however, those words were

“said in a case when the statute under construction posed

considerable construction difficulties. In Craies on
Statute Law, 7th edn., p. 96 the authors refer to as the
most firmly established rules for construing an obscure
enactment those laid down by the Barons of the Exche-
quer in Heydon’s case (1584) 3 Co6.Rep.7A being four
things discerned and considered:

(1) What was the common before- the making of-
the Act.

(2) What was the mischief and defect for which
the common law did not provide.

(3) What remedy the Parliament hath resolved
and appointed to cure the disease of the Com-
monwealth.

(4) The true reason of the remedy.

It must, however, be noted that these four things arise
for consideration because the problem at hand is one of
construing an obscure enactment. It seems to me there is -
no need to resort to a consideration of an earlier enact-
ment if the provisions of the statute to be construed are
clear. That is the position even with a statute which is
strictly a consolidating statute. If the consolidating
statute itself speaks so plainly that it is clear from its
terms that Parliament has exercised its power of amen-
ding the law, even though the title professes its purpose
to be consolidation, the statute must be treated as an
amending statute and any presumption that a provision
of the statute must be construed in the same way as the -
same provision: was construed in the consolidated
statute, is displaced: see Pearce: Statutory Interpretation
in Australia 2nd edition, para. 179 and the cases cited.
The Act, however, in this case is not only an Act to con-
solidate but the preamble states it to be also an Act
amending the law.

As to the provisions of section 53 I do not find them
ambiguous. It should be appreciated that subsections (1)
and (2) looked at collectively deal with a society con-
sisting of employees, that is to say consisting of those
employees in a temporal sense as at the time of the ap-
plication, not persons who may belong to the society in
the future but persons who are employees and actually
are members of the society. The Act is addressing itself
to a society of employees in one case consisting of not
less than 200 employees and in the other case consisting
of less than 200 employees. Subsection (2) (a) seems to
put the matter beyond doubt since it speaks of a society
consisting of less than 200 employees where the Full
Bench is satisfied the number of members in the socie-
ty constitutes a substantial proportion of all employees
in the industry or calling. The members of the society of
which the subsection speaks are employee members of
the society. Thus section 53 is concerned with a society
of employees not a society of employees plus other per-
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sons. That construction fits in with the general
framework of the Act which is concerned with
employers on the one hand and employees on the other.
1 would construe section 54 for that matter, which
relates to the registration of a society of employers, in
the same way, that is to say the society must be a society
of employers and not of employers and other persons.

Faced with the possibility that this Court might agree
with the Full Bench’s interpretation of section 53 as ap-
plied to the eligibility rule for membership, the appellant
then argued that if in fact the eligibility rule did not in-
clude persons who are members of the academic staff of
a post secondary education institution then the jurisdic-
tion point would have no application. I am, however,
not able to agree with this contention for in fact the socie-
ty does consist among others of 13 persons who are
members of academic staff of such institutions.
A.P.E.A. therefore is not a society consisting of
employees. It is clear the appellant’s primary submis-
sion is based on the contention the eligibility rule does
include such members of academic staff and the in-
terested objectors contend the eligibility rule is open to
that construction. The answer to that question is con-
tained in what is meant by the phrase ‘‘the vocation of
Engineering’’ and whether it includes persons with
qualifications of an engineer but engaged in teaching
engineering or research. I do not propose to answer that
question for in my view the Full Bench would have been
entitled to refuse to authorise the registration of
A.P.E.A. by reaching the opinion it was not desirable to
do so for the purposes and objects of the Act within the
meaning of section 55 (4), so long as the eligibility rule
is expressed in terms which create difficulty in reaching a
view as to whether or not it includes these academic staff
members. On the basic premise for which the appellant
contends that the rule covers academic staff members, 1
am of the opinion the Full Bench was correct in deciding
it had no jurisdiction to register A.P.E.A. as a union. If
the rule is to be construed as not including academic
staff association members then I still think the Full
Bench was without jurisdiction because in fact
A.P.E.A. does have as members 13 of such persons. In
any event, as I have already said, if there had been
jurisdiction, in my view the Full Bench would have been
entitled to refuse registration so long as the eligibility
rule was expressed ambiguously.

We were referred to two authorities on comparative
legislation, namely Association of Architects,
Engineers, Surveyors and Draftsmen (Registration case)
27 S.A.L.R. 115 and In the matter of an Application by
the Australian Football Players Union 84 C.A.R. 675.
Both cases resulted in a construction of the respective
eligibility rules so as to include persons who were not
employees or workers within the meaning of the respec-
tive comparative legislation and consequently registra-
tion in both cases was refused. For myself I am not able
to see any material distinction between the provisions of
the respective legislation and the provisions of the Act to
warrant being able to distinguish these two cases.

My view as to the question of jurisdiction as I have
said determines this appeal for me. The appellant,
however, challenged-in various ways the other reasons
advanced by the Full Bench for rejecting the application
in any event. I do not wish to express a concluded view
on these matters. The appellant claimed that the Full
Bench had reversed the onus. This Court has already ex-
pressed the view that the onus to persuade the Full
Bench to refuse to authorise registration is on the objec-
tor: see Electrical Trades Union and ADSTE 62 WAIG
511 at 514, 516 and Attorney General for W.A. the
C.S.A. and the W.A. Prison Officers Union 62 WAIG
517. It is not, as 1 say, necessary for me to reach a view
on that issue nor on the other issues raised. All I need
say, 1 think, is there seems to me to be some merit in
some of the criticisms of the reasons for judgment par-
ticularly in the view taken by the Full Bench that it
would be industrially futile to register A.P.E.A. because
a large portion of the membership was composed of

Government officers in respect of whom the Act did not -
permit the Commission, in a number of matters, to exer-
cise jurisdiction.

1 would dismiss the appeal.

OLNEY J.: This is an appeal pursuant to section 90 (1)
of the Industrial Arbitration Act 1979 (the Act) from a
decision of the Full Bench of the Western Australian In-
dustrial Commission dismissing an application by the
appellant for registration as a union. The Full Bench
concluded that it was without jurisdiction to grant the
application but .notwithstanding this conclusion it con-
sidered the merits of the application on the basis of some
contemplated future statutory amendment which may
give it jurisdiction in the matter and, having done so, ex-
pressed the opinion on the material then before it that it
should refuse registration as being not necessary or
desirable for, nor likely to advance, the purposes and
objects of the Act.

The grounds of appeal disclose two main bases upon
which the appellant attacks the Full Bench decision.
First it is said that the Full Bench erred in law in deciding
that by reason of the rule of the appellant prescribing
eligibility for membership:

(a) the appellant was incapable of registration as a
union in accordance with the provisions of the
Act.

(b) The Full Bench was without jurisdiction to
grant the application for registration.

Second it is said that the finding of the Full Bench
that in its opinion registration was not necessary or
desirable for, or would not be likely to advance, the pur-
poses and objects of the Act was erroneous in law and a
failure to exercise its discretion in accordance with the
Act. The notice of appeal particularises the alleged er-
rors and failure in some detail.

In view of the conclusion 1 have reached touching
upon the entitlement of the appellant to be registered it
is unnecessary to deal with other than the first ground of
appeal.

The facts so far as they are relevant are these: The ap-
pellant is a society, the rules of which prescribe those
eligible for membership as:

any person temporarily, permanently or usually
employed within Western Australia or in any place
where the (Industrial Arbitration Act 1979) applies
on a full-time or part-time basis for hire or reward
in or in connection with the industry or vocation of
engineering provided that:

(i) he is or has been a Corporate Member or
Graduate Member of the Institution of
Engineers, Australia or

(i) he has passed the prescribed examinations
for or is the holder of qualifications
published by The Institution of Engineers,
Australia, as granting eligibility for
Graduate or Corporate Membership of
the said Institution, or

(i) the Committee has received written
notification from The Institution of
Engineers, Australia, that the qualifica-
tions of the applicant would render him
eligible for Graduate or Corporate
Membership of the said Institution.

At the time of the application the appellant had 1 300
members, 64 of whom were employed in the Australian
Public Service, 34 of whom were employed in Australian
Government instrumentalities, 289 of whom were
employed in the State Public Service, 487 of whom were
employed in State Government instrumentalities, 65 of
whom were employed in Local Government, 13 of

- whom were members of the academic staff of one or

other of the University of Western Australia, Murdoch
University and the Western Australian Institute of
Technology and 274 of whom were employed in private
industry. The application was opposed by a number of
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currently registered unions and the three educational in-
stitutions just mentioned. The general thrust of the
union objections was that the whole of the potential
membership of the applicant is currently catered for by
one or other of the objectors. These objections do not
raise a question as to the entitlement of the appellant to
be registered nor as to the jurisdiction of the Full Bench
to direct registration. The objecting employers do
however raise those issues.

Each of the University of Western Australia, Mur-
doch University and the Western Australian Institute of
Technology is a ‘‘post secondary education institution”’
as defined in section 7 of the Act. As the term
“‘employee’’ is defined by the same section to exclude
any person who is a member of the academic staff of a
post secondary education institution it follows that the
13 members of the applicant who fit that description are
not ‘“‘employees’’ and therefore the membership of the
applicant includes both employees and non-employees.

Section 53 (1) of the Act provides that

. any society consisting of not less than 200
employees associated for the purpose of protecting
or furthering the interests of employees

(a) in any specified industry; or

(b) in any specified calling,
may be registered as a union by reference to that in-
dustry or, as the case may be, that calling.

In some circumstances a society consisting of less than
200 employees may be registered (section 53 (2)) and the
Full Bench may permit a society to be registered by
reference to more than one industry or more than one
calling or a combination of industries and callings. (Sec-
tion 53 (4).)

The practice is that applications for registration are
made to the Full Bench. There is no express statutory re-
quirement to this effect but it is implicit from other pro-
visions of the Act which provide infer alia that an ap-
plication for registration shall not be listed for hearing
before the Full Bench until after the expiration of a
specified period after certain advertising requirements
are complied with (section 55 (3)). The role of the Full
Bench is not to approve of nor to grant registration but
rather to authorise the Registrar to register a society as a
union (section 58 (1)) which authorisation may be refus-
ed in some circumstances and must be refused in others
(section 55 (4)).

Much has been said in this case on the question of
onus of proof, it being argued and indeed conceded that
the onus rests upon an objector to establish facts upon
which the Full Bench may form an opinion adverse to
registration, but I think that it would be a mistake to
make too much of conventional legal concepts like onus
of proof in this jurisdiction. It is fair to say that if there
is no actual basis upon which the Full Bench may form
an opinion then it is not open to it to form such an opi-
nion on the basis of mere instinct or gut feeling. But
there will be cases when even in the absence of formal
objection the material placed before the Commission
pursuant to section 55 (1) will provide a basis for an
opinion to be formed that registration is not necessary
or desirable. In my opinion there is no doubt that an
onus (or perhaps obligation would be a preferred term)
rests upon each applicant to establish the facts refer-
red to in paragraphs (a) and (f) of section 55 (4). Some
of these facts will be capable of proof from a mere
perusal of the applicant’s rules but others will require
evidence in some form and unless such evidence is pro-
duced there will be no basis upon which the Full Bench
can be satisfied as to the required details. By the same
token, a society seeking registration needs to be able to
establish that it is indeed one of those societies to which
section 53 (1) or section 54 (1) refers. Unless the appli-
cant is such a society it cannot be registered as a union
and this would be so whether or not any objection to
registration is made. One of the facts, and indeed the
first fact, which must be established by a society claim-
ing entitlement to be registered pursuant to section

53 (1) is that it is a society ‘‘consisting of not less than
200 employees’ associated for one or other of the
specified purposes.

The facts in this case disclose that of the 1 300
members of the applicant not less than 200 were
employees as defined by the Act but 13 members were not
employees as so defined. Given those facts the Full
Bench had to determine as a threshhold question
whether such a society can be said to be a ‘‘society con-
sisting of not less than 200 employees’’. The arswer to
this question is, in my opinion, to be found in the
meaning of the words ‘‘consisting of*” in section 53 (1).
In determining the meaning of a statute it is legitimate to
look to the context in which the relevant words appear
and in this case the general context is in a division of the
Act dealing with industrial unions and associations and
the particular context is in two consecutive sections one
of which deals with the registration of unions consisting
of employees and the other dealing with the registration
of unions consisting of employers. The general structure
of the Act which, amongst other things is a law relating
to the mutual rights and duties of employers and
employees and the rights and duties of unions of
employers and employees leads to the inescapable con-
clusion that there is a clear statutory intention that
unions consisting of employees should consist of
employees and employees alone and that unions of
employers should consist of employers and employers
alone. There is no scope in the framework of this Act for
non-employees (whether they be employers, self-
employed persons or employed persons who are exclud-
ed from the definition of employee) to have membership
of a union registered pursuant to section 53 (1). I reject
the argument that all that is necessary is for there to be a
minimum number of employees amongst the member-
ship to justify registration under that section. There is
some authority based upon comparative legislation in
other jurisdictions which tends to be the same conclu-
sion but I think it unnecessary to seek support for the
foregoing proposition outside of the statute itself. The
evidence adduced by the appellant in support of its ap-
plication for registration demonstrated that it was not a
society to which section 53 (1) applies and it was
therefore not entitled to registration.

Part of the reasons given by the Full Bench for
reaching what it describes as its conclusion that it lacked
jurisdiction seems to indicate that it was not so much the
membership of the society by 13 non-employees that dis-
qualified it but rather the breadth of its constitutional
rule which created the potential for membership by non-
employees. On one argument (and one that I do not
wish to pursue) it may be said that the 13 academic staff
members were not entitled under the appellant’s rule
relating to eligibility for membership to be members of
the society, it being said that they are not employed in
the industry or vocation of engineering. A necessary cor-
ollary to such an argument is that because they are in-
eligible to be members the academic staff members are
therefore not to be regarded as members of the appellant
and therefore they should be disregarded in considering
the members of which the appellant consists of. I do not
think that this is an appropriate way to approach the
problem. There is no question that the appellant regard-
ed the academic staff members as entitled to member-
ship nor is there any question that those persons were
and are regarded by the appellant and the other
members of the appellant as being legitimate members
of the appellant. In those circumstances I do not think
that it can be said that the appellant does not consist in
part of persons who are not employees for the purpose
of the Act even though on a proper judicial construction
of the membership rule they may be found to be ineligi-
ble. What the Full Bench must do upon consideration of
an application for registration is to determine the facts
as they exist at the time and unless that determination
results in a conclusion that the applicant consists of not
less than 200 (or some lesser number which it may
prescribe) employees then the fundamental statutory re-
quirement for registration will not be met.
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In support of the appellant’s case Mr Viner Q.C.
pointed to significant changes that were made in the
legislation when the previous Industrial Arbitration Act
1912 was repealed and replaced by the current Act. For
myself, I think that such a consideration of the history
of the legislation is both legitimate and helpful and in-
deed, for what it is worth, it seems to me that a signifi-
cant shift in the statutory approach to registration was
intended by the changes made in 1979, but I do not
think that those intended changes assist the appellant on
the primary issue. There is, however, some persuasive
force in the argument that the conventional wisdom as
applied by the Industrial Commission and its
predecessors relating to the registration of unions in cir-
cumstances that would create dual coverage is no longer
appropriate but I feel that these considerations are mat-
ters going to the exercise of discretion rather than to
statutory entitlement. For this reason it is not ap-
propriate for the second ground of appeal to be con-
sidered by this Court.

For the reasons set out above, 1 would dismiss this ap-
peal.

ROWLAND J.. The Association of Professional
Engineers, Australia (Western Australian Branch)
Union of Employees appeals against the refusal of the
Full Bench of the Western Australian Industrial Com-
mission to grant it registration.

There were several grounds of appeal. The first
related to the Commission’s finding that it had no
jurisdiction to deal with the application. The others
related to what are said to be errors in law and a failure
to exercise discretion which really go to the merits of the
application.

1 should say something in general terms about the lat-
ter grounds first. As I have indicated the Full Bench
found that it had no jurisdiction to hear the application.
It said, however,

It is intended that the Act be amended with the
possibility that the Commission may become vested
with jurisdiction in relation to industrial matters
concerning professional engineers over whom
jurisdiction does not now exist. For this reason we
consider it appropriate to summarise some further
conclusions which we consider are material to the
application.

Having said that it then dealt with various matters of
the rules and other matters that would normally be con-
sidered by the Commission when dealing with this type
of application, and the objection to registration, and it
said in conclusion

If there is jurisdiction to authorise registration
then on what is presently before us we are of opi-
nion we should refuse to do so because such
registration is not necessary or desirable for, or
would not be likely to advance the purposes and ob-
jects of the Act.

This Court heard full argument on these latter
grounds notwithstanding some misgivings that I had at
the time. It seemed to me then and it seems to me now
that having decided that it had no jurisdiction to deal
with the matter then that is the end of it. If this Court
decides that the Commission was wrong then there is, in
my view, no course open to us other than to send the
matter back to be dealt with by the Commission accor-
ding to law. There is no doubt that the Commission has
not dealt with the application on its merits and that the
matters upon which it later commented and which were
also the subject of this appeal are no more than passing
comments, and whether they be right or wrong, if there
is jurisdiction, the matter must go back to be resolved by
the Commission. The Commission did not purport to
commence to deal with these other matters in a way that
would resolve the matter, they simply thought it ap-
propriate in their words ‘‘to summarise some further
conclusions’’ which they considered might be necessary
to take into account if, as was suggested, the Act was
amended no doubt to overcome the jurisdiction point. If

they are wrong in some of the matters they considered,
so be it. If the matter eventually has to be resolved again
then the exercise will have to be done again. This Court
cannot, in my view, give advisory opinions. Its function
is limited to correcting decisions that are erroneous in
law or which are in excess of jurisdiction. The matters
that are the subject of the latter grounds of appeal form
no part of the decision of the Commission nor could
they once the Commission resolved that it had no
jurisdiction to hear the matter.

The grounds of appeal relating to jurisdiction are as
follows

The Full Bench erred in law in deciding that by
reason of the constitutional coverage of the rule of
the appellant society prescribing eligibiity for
membership —

(a) The appellant society was incapable of
registration as a union in accordance with
the provisions of the Industrial Arbitra-
tion Act;

(b) The Full Bench was without jurisdiction
to grant the appellant’s application for
registration as a union under the Act.

Section 53 Industrial Arbitration Act is the provision
which describes the type of society that can seek registra-
tion under the Act. It provides by subsection (1)

Subject to this Act, any society consisting of not
less than 200 employees associated for the purpose
of protecting or furthering the interests of
employees —

(a) in any specified industry; or

(b) in any specified calling,
may be registered as a union by reference to that in-
dustry or, as the case may be, that calling.

I queried whether there was power for the Committee
of the Association of Professional Engineers, Australia
(Western Australian Branch) to create a union or
whether the present applicant was in fact a society but
all the parties seemed to agree that this was in order and
the Commission seems to have accepted that it was and
accordingly I will treat this appeal on the basis that the
applicant is a society for the purposes of applying for
registration.

The short point of the appeal said to be going to
jurisdiction is the applicant’s submission that any socie-
ty may apply for registration if it has not less than 200
employees as that term is defined notwithstanding that it
also has other members who may not fit the description
of employees.

In relation to this society there were in fact not less
than 200 employees but also included within the society
are some persons who cannot be employees because they
are expressly excluded from the definition contained in
the Act.

By its long title the Act is said to be ‘‘an Act to con-
solidate and amend the law relating to the prevention
and resolution of conflict in respect of industrial mat-
ters, the mutual rights and duties of employers and
employees, the rights and duties of unions of employers
and employees, and for related purposes”. ‘“Employee’’
is defined in a way which must exclude any employer
which is also defined to include certain categories of per-
sons. ‘‘Industrial matter’’ is defined extensively and by
section 6 the principal objects of the Act are set out.
Neither the long title to the Act nor the principal objects
nor any other provision in the Act seem to contemplate
a union of employers and employees. That is at least a
pointer. The use of the words ‘‘consisting of’’ in both
subsections 1 and 2 of section 53 denotes words of limita-
tion. ““‘Consisting of”” is not synonymous with “‘in-
cluding”’. If a thing is described as consisting of certain
named components then those named components
determine the extent of the components that go to make
up the thing. In my view section 53 (1) has reference to
any society consisting of employees of which there are
not less than 200.
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There is no doubt that if the context of a statute so
demands then a word used in the statute need not always
bear the defined meaning of that word but it seems to
me that there is nothing in section 53 that would suggest
that “‘employees’” does not bear the defined meaning.

The Act is a code which says all there is to say about.

the eligibility of a society to be registered as a union of
employees. Only a society that fits the description in sec-
tion 53 is eligible for registration. A society which has as
members persons who are other than employees, (as
defined), is not eligible for registration as a union under
section 53.

Support for this construction can be obtained from
Association of " Architects, Engineers, Surveyors and
Draughtsmen (registration case (1956) 27 SAIR 115)
where a similar type of provision was under considera-
tion.

In my view the Commission was correct in refusing to
register the applicant society. It had no power to do so.

As I have indicated it is not necessary and I believe it
would be undesirable to express an opinion on any of
the other matters raised by way of appeal because of the
apparent advisory nature of the reasons given by the
Full Bench. No doubt if the Act is amended the matter
can be re-argued in the context of whatever the Act then
says. ‘

IN THE WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.

Appeal No. 5 of 1984.

In the matter of an appeal from the decision of the Full
Bench of the Western Australian Industrial Com-
mission given on 6 June 1984 in Matter No. 564 of
1984, between Association of Professional
Engineers, Australia (Western Australian Branch)
Union of Employees, Appellant and the Civil Ser-
vice Association of Western Australia (Inc.), the
Hospital Salaried Officers Association of Western
Australia (Union of Workers), the Association of
Draughting, Supervisory and Technical Employees,
Western Australian Branch, and the University
Salaried Officers Association of Western Australia
(Union of Workers), Respondents.

Before Mr Justice Brinsden (Presiding Judge),
Mr Justice Olney and Mr Justice Rowland.

Friday, 30 November 1984.
: Order.

HAVING heard Mr R.1. Viner Q.C. and with him Miss
A.V. Payne of Counsel for the appellant; Mr P.M.
Nisbet of Counsel for the Civil Service Association of
Western Australia (Inc.); the Hospital Salaried Officers
Association of Western Australia (Union of Workers);
the Association of Draughting, Supervisory and
Technical Employees, Western Australian Branch and
the University Salaried Officers Association of Western
Australia (Union of Workers); and Mr L.A. Jackson of
Counsel for the University of Western Australia and
Murdoch University and the Western Australian In-
stitute of Technology; respondents, in the appeal herein
from the decision of the Full Bench of the Western
Australian Industrial Commission given on 6 June 1984
the Court doth hereby order the appeal be dismissed.

T. POPE,
[L.S.] Clerk of the Court.

FULL BENCH — Unions —
Application for Registration —

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 696 of 1984.

In the matter of the Industrial Arbitration Act 1979 and
in the matter of an application pursuant to section
54 of the said Act by the Western Australian Hotels
Association Incorporated for registration as a
union of employers.

Before the Full Bench.

His Honour the President D.J. O’Dea,
Commissioner G.G. Halliwell and Commissioner
G.A. Johnson.

Order.

THIS matter having come on for hearing before the Full
Bench on 11 December 1984 and having heard Mr P.J.
Sharkey (of Counsel) on behalf of the applicant, there
being no party desiring to be heard in opposition
thereto, and the Full Bench having considered and ap-
proved the application, it is this day, 11 December 1984
ordered that the Registrar be authorised to register:—

1. The Western Australian Hotels Association In-
corporated (Union of Employers) as a union of
employers; and

2. The rules of the said union in accordance with
the document filed in the Registry on 15
November 1984 subject to the following
amendments:—

(a) Rule 1. Name to read:—

The name of the Association shall
be the Western Australian Hotels
Association Incorporated (Union of
Employers) (‘‘the Association’).

(b) In paragraph (c) of subrule A. of rule
14.—Divisions — Territorial and Non-
Territorial the world “‘their’’ in the last
line to read ‘its”.

(¢©) In rule 25.—Disputes Offences and
Penalties:—

(i) In paragraph (ii) of subrule A.
the word ““fail”’ in the first line
to read ‘““failing”’.

(ii) In paragraph (vii) of subrule A.
the word “‘at’ in the fourth line
to read ‘‘that””.

(iii) In paragraph (ii) of subrule F.
the word “‘Find”’ to read
““Fine”.

By the Full Bench,

D.J. O’DEA,
President.
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PRESIDENT —
Matters dealt with —

BEFORE THE WESTERN.AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 985 of 1984.

In the matter of the Industrial Arbitration Act 1979 and
in the matter of a summons directed to David
Vincec to appear and show cause why a penalty as
provided should not be imposed under section 44 of
the Act for failure to attend a -compulsory con-
ference before the Commission called under the
section for 9.30 a.m. on Thursday, 13 September
1984 at Perth, having been duly summoned to at-
tend.

Before His Honour the President,
D.J. O’Dea. '

The 26th day of November 1984.

Mr K. Scapin, Industrial Registrar, on his own behalf.
Mr D. Vincec on his own behalf.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
hearing, taken from the transcript of proceedings .
as edited by His Honour.)

THE PRESIDENT: These proceedings have been in-
stituted by the Registrar of the Commission at the
direction of Mr Commissioner Fielding. They require
the respondent, David Vincec, to show cause why a
penalty, as provided by section 44 of the Industrial Ar-
bitration Act 1979 should not be imposed for his failure
to attend a compulsory conference before the Commis-
sion, which was called under section 44 for 9.30 a.m. on
Thursday, 13 September 1984, at Perth.

There is no question that he was duly summoned by
telegram. Mr Vincec does not dispute that the require-

ment of the summons was made known to him and in-

deed the section deems service is properly effected unless
there is proof to the contrary. The explanation he has
given for his failure to attend, is that things, in terms of
his business or livelihood, had reached the stage where
he was so beset by his problems that he regarded the call
to attend the conference as being a mishap — that is his
expression. Further he says that he was a newcomer to
the state and to this type of work, he was unaware of the
importance of the requirement to attend a conference —
and I take it from that that he was unaware of the penal-
ty provided in the event of failure. In that respect I recall
that a witness, Mrs Bailey, told me, in a conversation
she had with his wife, that that information had been
made clear, that the Act provides for a penalty and that
failure to attend as required may mean that penalty
could be imposed. The advice was given, to be passed on
to Mr Vincec — I do not know whether it was or was
not, but it was certainly given to his wife — that it was
necessary to attend and that every effort must be made

to be there. Notwithstanding that, on the occasion the -

conference occurred Mr Vincec was not in attendance.

It is a serious matter. This is only the second time in
which it has been necessary to institute proceedings
against a person for failing to attend a conference. The
last occasion was a recent one. On that occasion it was a
member of a union, who was required to attend a con-
ference in Perth. He lived in Karratha, he failed to at-
tend, and the basic reason that he gave was that he had
been required to attend a union meeting at that time and
he had been advised that his first duty lay to the union.
In dealing with him I was at pains to explain how impor-

tant is section 44, which deals with settlement of-

disputes in industry. Section 43 of the Act requires that
the Commission should do everything reasonable to set-
tle by conciliation any matters of dispute, and section 44
enables the Commission to issue a summons requiring
persons to attend at a compulsory conference. The ob-
ject of that is to get the parties around the table, to

enable them, under the chairmanship of the Commis-
sioner, to reach settlement by conciliation. In the par-
ticular case between Mr Vincec and the Plumbers and
Gasfitters Employees Union of Australia, West
Australian Branch, Industrial Union of Workers, there
was a problem the nature of which I need not deal with
here. In the view of the Commission, it was necessary
that certain parties be present to discuss the problem. -
One of those was a representative of the union and the
other was Mr Vincec himself. He failed, when summon-
ed, to attend.

The case of the unionist who failed to attend was the
first, as I said, dealt with under the provisions of this .
Act. I made a point of emphasising the purpose and the
importance of section 44. I refer to this case in order to
do so again. I pointed out that it was regarded so
seriously by the Parliament, that in framing section 44
and providing for the need to attend when summoned, it
fixed a penalty of $1 000. That is a.large sum of money
and it expresses the serious view Parliament takes when
there is a failure to attend as required.

In the case of the trade unionist there were reasons -
given apart from the wrong advice which he accepted
and therefore attended the union meeting instead of the
conference to which he had been summoned in Perth.
There were other reasons he gave seeking to justify his
absence. Even taking all those into account it was
necessary to impose a penalty because the Act required
it. On that occasion I took the explanation into account
and treated it as a mitigating factor and imposed a fine
of $250.

It was said by the Registrar in this case that my task in
dealing with the case was to consider whether Mr Vincec
deliberately intended to flout the authority of the Com-
mission and, if so, the degree of seriousness with which
it was appropriate to regard his conduct in failing to at-
tend, bearing in mind that there is a penalty of $1 000. It
was said that I should consider mitigating factors which
might exist to make the case less serious than it might
otherwise be regarded. I agree with the Registrar in all
he has said in that respect. He is referring to matters to
which I personally referred when dealing with the man
from Karratha.

In this case, there is no doubt that the action of failing:
to attend was deliberate. There can be no other inter-
pretation placed on that, particularly as there was an at-
tempt to mislead, in that his wife said he was not
available because he was in Victoria. Obviously the pur-.
pose of saying that was to offer some reason why, since
he was not present in the State, he could not be at the
conference. It was not true. There is no other part of the
explanation Mr Vincec has made which suggests' that it
was anything but a deliberate choice not to attend,
although I accept it was not a choice made for the pur-
pose of thumbing his nose at the Commission.

1 accept that the situation in which he found himself -
may have affected his outlook and it was that — despait
or depression as hé expressed it — more than an inten-
tion to defy the Commission which led to his failing to
turn up and giving a false reason for not being available.
Having said that, however, it cannot excuse the act,
although it does, to some degree, explain it.

Other mitigating factors which I think are to be con-
sidered are that Mr Vincec was a recent arrival in the
West and he says he is not familiar with this provision of
the Act (though I have already commented upon the
disclosure by Mrs Bailey to his wife, and therefore to
him, which should have been a sufficient warning).
However, 1 can accept that he may not have realised the
very serious way in which failure to comply with this
provision is regarded. He obviously has a future here
and Mr Croon has spoken highly of his work efforts.

In this present day and age I can appreciate, as I think
any member of the Commission would, the difficulty
which might beset a young person with a young family,
trying to become established, and I do take account of
that.
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I now direct my comments directly to the respondent.

Having regard for all the things you have said Mr
Vincec, and which have been said on your behalf, accep-
ting that it was not a case of deliberately flouting the
authority of the Commission, I still must view it as a
breach of a specific requirement which, of itself, must
be upheld — that is the obligation to attend when sum-
moned. That applies to an employer or member of a
union alike. In this case you are said to be an indepen-
dent contractor and it certainly applies equally to you in
the circumstances in which the summons was issued.

I cannot see, taking the best view of your particular
circumstances, any justification for dealing with you
any differently from the union man from Karratha who
did show reasons why the seriousness of the offence
should be regarded less seriously. There are reasons
why, in your case too, I should take a less serious view,
and I do. I treat you in the same way and impose the
same penalty. In doing so, I remind you that although
the Registrar of the Commission was entitled to ask that
I make an order against you to recoup the costs which
have been involved, that has not been done. No order
has been sought and therefore none is made. However, 1
do not doust that in bringing these proceedings and in
calling witnesses to establish the basic facts, there must
have been cost involved. In other words, the Commis-
sion has been put to expense, but there is no order
against you in that respect.

You will, however, have to bear a penalty of $250. I
appreciate, from what you have said, that your financial
position may well be a difficult one. I am therefore
prepared to extend to you the same consideration as I
did to the previous offender and give you a month in
which to arrange the payment of that sum.

Order accordingly.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 985 of 1984.

In the matter of the Industrial Arbitration Act 1979 and
in the matter of a summons directed to David
Vincec to appear and show cause why a penalty as
provided should not be imposed under section 44 of
the Act for failure to attend a compulsory con-
ference before the Commission called under the
section for 9.30 a.m. on Thursday, 13 September
1984 at Perth, having been duly summoned to at-
tend.

Before His Honour the President,
D.J. O’Dea.
Order.
DAVID VINCEC having appeared before me on the
26th day of November 1984, pursuant to a summons
dated the 6th day of November 1984 and having heard
Mr K. Scapin, Industrial Registrar, on his own behalf
and Mr D. Vincec appearing to show cause on his own
behalf, and judgment being delivered on the said 26th
day of November 1984 wherein I found that cause had
not been shown and gave reasons therefore, it is hereby
ordered that:—
I. A penalty of $250 be imposed on David
Vincec; and
2. A period of one month from the date of this
order be fixed as the period in which payment
of the said penalty is to be made.

Dated at Perth this 26th day of November 1984.

(Sgd.) D.J. O’DEA,
[L.S.] President.

AWARDS — Variation of —

BUILDING TRADES (Government)
Award No. 31A of 1966.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 1089 of 1984.

Between Building Trades Association of Unions of
Western Australia (Association of Workers), Ap-
plicant and the Hon Minister for Works, Respon-
dent.

Order.
HAVING heard Mr M. Cuomo on behalf of the Appli-
cant and Mr G.B. Arlow on behalf of the Respondent,
and by consent the Commission, pursuant to the powers
conferred on it under the Industrial Arbitration Act
1979, hereby orders —

That, notwithstanding the provisions of the
Building Trades (Government) Award No. 31A of
1966, employees of the Hon Minister for Works in
the Building Management Authority, Maintenance
Section, shall be permitted to take three days leave
from their accumulated annual leave entitlements
on 27, 28 and 31 December 1984.

This Order shall have effect on and from the date
hereof and shall remain in force until 1 January
1985.

Dated at Perth this 18th day of December 1984.

(Sgd.) B.J. COLLIER,
[L.S.] Commissioner.

CONFECTIONERY MANUFACTURING.
Award No. 19 of 1967.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 812 of 1983.

Between the Food Preservers Union of Western
Australia, Union of Workers, Applicant, and
Plaistowe Confectionery Pty Ltd and Others,
Respondents.

Order.
HAVING heard Mr 1. Sands on behalf of the applicant
and intervening on behalf of the Trades and Labor
Council of Western Australia and Mr B. McCarthy on
behalf of the respondents, and by consent the Commis-
sion, pursuant to the powers conferred on it under the
Industrial Arbitration Act 1979 hereby orders —
That the Confectionery Manufacturing Award
No. 32 of 1962 be varied in accordance with the
following Schedule A and consolidated in
accordance with Schedule B and that such variation
and consolidation shall have effect as from the
beginning of the first pay period commencing on or
after the 1st day of September, 1984.

Dated at Perth this 3rd day of December, 1984.

(Sgd.) G. A. JOHNSON,
[L.S.] Commissioner.
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Schedule A.
1. Clause 2.—Arrangement: Delete this clause and

insert in lieu:

2.—Arrangement.
1. Title.

2. Arrangement,

3. Scope.

4, Area.

5. Term.

6. Definitions.

7. Wages.

8. Hours of Work.

8A. Implementation of 38 hour week.
8B. Procedures for In-Plant Discussions.
9. Overtime,

10. Protective Clothing.

11. Meal Money.

12. Meal Interval.

13. Shift Work.

14. Incentive Payments.

15. Contract of Service.

16. Mixed Functions.

17. Holidays.

18. Annual Leave.

19. Absence Through Sickness.

20. Payment of Wages.

21. Time and Wages Record.

22. No Reduction.

23. Under Rate Employees.

24. Junior Employees Certificate.
25. Limitation of Female Work.

26. Inspection by Union.

27. Board of Reference.

28. Travelling Facilities.

29. Seating Accommodation.

30. First Aid.

31. Posting of Award and Union Notices.
32. Long Service Leave.

33. Compassionate Leave.

34. Part Time Employees.

35. Maternity Leave.

Schedule A Respondents.
2. Clause 6.—Definitions: Delete subclause (4) of this

clause and insert in lieu:

(4) “*Casual Employee”’ shall mean an employee
engaged and paid as such, provided that the
maximum hours for a casual employee shall not
exceed 38 in one week. An employee who is
dismissed through no fault of his own within one
month of commencing employment shall be paid as
a Casual Employee for the period of his
employment.

3. Clause 7.—Wages: Delete subclause (4) of this

clause and insert in lieu:

(4) Casual Employee — all casual employees as
defined shall be paid one thirty eighth of the rate
prescribed for their classification for each hour
worked plus 20 per cent.

4. Clause 8.—Hours: Delete this clause and insert in

lieu:

8.—Hours.

(1) Subject to Clause 8A.—Implementation of
38 Hour Week and Clause 8B.—Procedures for In-
Plant Discussions and subject to the exceptions
hereinafter provided, the ordinary hours of work
which commenced from the first pay period on or
after 1 September 1984 shall be an average of 38 per
week to be work on one of the following basis:

(1) 38 hours within a work cycle not
exceeding seven consecutive days; or
(ii) 76 hours within a work cycle not
exceeding 14 consecutive days; or
(iii) 114 hours within a work cycle not
exceeding 21 consecutive days; or

(iv) 152 hours within a work cycle not
exceeding 28 consecutive days.

(2) The ordinary hours of duty shall be worked
on Monday to Friday inclusive and subject to
Clause 13.—Shift Work, between the hours of 7.00
a.m. and 5.30 p.m.

(3) The starting and finishing times in any
establishment shall only be altered by the employer
giving seven days notice to the employees of such
alteration, except where otherwise agreed between
the employer and the union.

(4) (a) An employer, with the agreement of the
majority of the employees concerned, may
substitute the day an employee is to take off for
another day in the case of a breakdown in
machinery or a failure or shortage of electric power
or to meet the requirements of the business in the
event of rush orders or some other emergency
situation.

(b) An individual employee, with the agreement

of his employer, may substitute the day he is to take
off for another day.

5. After Clause 8.—Hours add the following new
Clause 8A.—Implementation of 38 Hour Week.

8A.—Implementation of 38 Hour Week

(1) In each plant, an assessment should be made
as to which method of implementation best suits
the business and the proposal shall be discussed
with the employees concerned, the objective being
to reach agreement on method of implementation
prior to the first pay period commencing on or after
1 September 1984.

(2) Where an employer implements the 38 hour
week at a date later than the first pay period
commencing on or after 1 September 1984, an
employee shall become entitled to a payment at the
date of implementation, which shall accrue at the
rate of two ordinary hours pay for each week of 40
ordinary hours that is worked after 1 September
1984. Provided that in any such week, where less
than 40 ordinary hours are worked, then the rate of
two ordinary hours pay shall be reduced
proportionately, except where an employee is
absent from duty in a circumstance that entitles him
to payment for the absence pursuant to other
provisions of the award.

(3) The method of implementation of the 38
hour week may be any one of the following:

(a) by employees working less than eight
ordinary hours on one day each week; or

(b) by fixing one week day on which all
employees will be off during a particular
work cycle; or

(c) by rostering employees off on various
days of the week during a particular work
cycle so that each employee has one
weekday off during that cycle.

(4) Where the ordinary hours of duty are worked
in accordance with subclause (3) (a) of this clause
the day wherein an employee works less than eight
hours shall be a Friday.

(5) Where such time off duty as prescribed in
subclause (3) of this clause falls on a Public Holiday
as prescribed in Clause 17.—Holidays, the next
working day shall be taken in lieu of the time off
unless an alternative day in that work cycle is
agreed in writing between the employer and the
employee.

(6) Each day of paid leave entitlements taken
and any public holiday occurring during any cycle
of work, shall be regarded as a day worked on
accrual purposes.

(7) In cases where, by virtue of the arrangement
of his ordinary working hours an employee, in
accordance with paragraphs (3) (b) and (c) hereof,
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is entitled to a day off during his work cycle, such
employee shall be advised by the employer at least
four weeks in advance of the weekday he is to take
off.

(8) The provisions of this clause shall not apply
to casual or part-time employees.

(e) If in the first or successive years of service
with the employer an employee is absent on the
ground of personal ill health or injury for a period
longer than his entitlement to paid sick leave,
payment may be adjusted at the end of that year of
service, or at the time the employee’s services
terminate, if before the end of that year of service,
to the extent that the employee has become entitled
to further paid sick leave during that year of

‘6. After Clause 8A.—Implementation of 38 Hour §
Week add the following new Clause 8B.—Procedures service.
for In-Plant Discussions.

8B.—Procedures for In-Plant Discussions

(1) Procedures shall be established for in-plant
discussions between the employer and the Union,
the objective being to agree on the method of
implementing a 38 hour week and entailing an
objective review of current practices to establish
where improvements can be made and
implemented.

(2) The procedures should allow for in-plant
discussions to continue even though all matters may
not be resolved by 1 September 1984,

- (3) The procedures should make suggestions as

to the recording of understandings reached and
methods of communicating agreements and
understandings to all employees, including the
overcoming of language difficulties.

(4) The procedures should allow for the
monitoring of agreements and understandings
reached in-plant.

(5) In cases where agreement cannot be reached
in-plant in the first instance or where problems arise
after initial agreements or understandings have
been achieved in-plant, a formal monitoring
procedure shall apply.

7. Clause 18.—Annual Leave: Delete subclause (4)

(a) of this clause and insert in lieu:

(4) (a) If after one month’s continuous service in
any qualifying 12 monthly period an employee
lawfully leaves his employment or his employment
is terminated by the employer through no fault of
the employee, the employee shall be paid 2.923
hours pay at his ordinary rate of wage in respect of
each completed week of continuous service.

8. Clause 1'9.-'-Absence Through. Sickness: Delete

subclause (1) of this clause and insert in lieu:

(1) (a) An employee who is uriable to attend or
remain in his place of employment during the
ordinary hours of work by reason of. personal ill
health or injury shall be entitled to payment during
such absence in accordance with the provisions of
this clause.

(b) An employee who ‘works an average of 38
ordinary hours each week during a particular work
cycle shall be entitled to pay during such .absence
calculated as follows:

duration of absence X

ordinary hours normally 5
worked that day

An employee shall not be entitled to claim
payment for personal ill health or injury nor will his
sick leave entitlement be reduiced if such ill health or
injury occurs on the week day he is to take off duty
occasioned by subclause (1) of Clause 8.—Hours of
Work of this award.

(c) Notwithstanding the provisions of paragraph
(b) of this subclause an employer may adopt an
alternative method of payment of sick entitlements
where the employer and the majority of his
employees so agree.

(d) Entitlement to payment shall accrue at the
rate of one sixth of a week for each completed
month of service with the employer.

appropriate weekly rate

9. Clause 20.—Payment of Wages: Delete this clause

and insert in lieu:

20.—Payment of Wages.

(1) Wages shall be paid weekly on a weekday
other than Saturday and not more than two days
pay shall be kept in hand.

(2) Employee who actually works 38 ordinary
hours each week: In the case of an employee whose
ordinary hours of work are arranged so that he
works 38 ordinary hours each week, wages shall be
paid weekly.

(3) Employee who works an average of 38
ordinary ‘hours each week: In the case of an
employee whose ordinary hours of work are
arranged so that he works an average of 38 ordinary
hours each week during a particular work cycle,
wages may be paid weekly according to a weekly
average of ordinary hours worked even though
more or less than 38 ordinary hours may be worked
in any particular week of the work cycle.

(4) Rostered day off coinciding with pay day: In
the event that an employee, by virtue of the
arrangement of his ordinary working hours, is to
take a day off on a day which coincides with pay
day, such employee shall be paid no later than the
working day immediately following pay day.

(5) Commencement and Termination of
Employment.

(a) An employee who lawfully leaves his
employment or is dismissed for reasons
other than misconduct shall be paid all
moneys due to him at the termination of
his service with the employer, before
leaving the employer’s premises or
alternatively (except in the case of casual
employees) a cheque for the amount due
may be forwarded to the employee’s last
known address within 48 hours of such
termination.

(b) An employee who commences employ-
ment during a work cycle shall either —

(i). receive payment for any Day Off
duty occasioned by subclause (1) of
Clause 8.—Hours of Work only
for the hours accrued toward that
day off during the work cycle; .

(ii) be paid for the hours actually
worked in that cycle and not be
granted a day off with pay.

(c) An employee who has.not taken the Day
Off due to him during the work cycle in
‘which employment is terminated, the
wages due to that employee shall include a
total of hours accrued toward that day off
‘during that work cycle for which payment
has not already been made.

(d) Where the employee has taken a Day Off
during the work cycle in which employ-
ment is terminated, the wages due to that
employee shall be reduced by the total of
hours for which payment has already been
made but which have not accrued toward
that Day Off during the work cycle.

(6) Payment for Day Off: An employee who is
absent from duty other than on a public holiday or
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day in lieu thereof, paid sick leave, bereavement
leave, shall have his payment for any Day Off duty
occasioned by subclause (1) of Clause 8.—Hours of
Work of this award reduced proportionately.

10. Clause 27.—Board of Reference: Delete this
clause and insert in lieu:

27.—Board of Reference.

The Board of Reference referred to in this Award
is that Board of Reference established by section 48
of the Industrial Arbitration Act 1979.

11. Clause 33.—Preference to Unionists: Delete this
clause and renumber Clauses 34, 35 and 36 to 33, 34 and
35 respectively.

12. Clause 34.—Part-Time Employees: Delete this
clause and insert in lieu:

34.—Part-Time Employees.

(1) ‘“‘Part-time Employees”’ shall mean any
employees who work regularly from week to week
for more than 15 hours and less than 38 hours each
week.

Such a part-time employee shall be paid at the
rate of one thirty eighth of the ordinary rate of
wage prescribed by this award for the class of work
performed for each hour worked each week during
the hours prescribed in Clause 8.—Hours of Work
of this award.

(2) (a) Payment of holidays, annual leave and
absence through sickness for such part time
employees, pursuant to Clauses 17.—Holidays,
18.—Annual Leave and 19.—Absence Through
Sickness, of this award, shall be in the proportion
that the hours regularly worked each week bears to
38 hours.

(b) For the purpose of calculating the payment
for annual leave hereunder the hours regularly
worked each week shall be the weekly arithmetical
average of the total ordinary hours worked during
the qualifying period for such annual leave.

13. Where the word ‘‘worker’’ appears in the award
where not otherwise provided for in these amendments,
reference to the word ““worker” shall be changed to
reference to the word ‘‘employee”’.

Schedule B.
Award No. 19 of 1967.
‘ ) 1..—Title.

This award shall be known as the Confectionery
Manufacturing Award 1968, as amended and con-
solidated, and replaces Award No. 32 of 1962 as
amended. )

) 2.—Arrangement.

1. Title.
2. Arrangement.

3. Scope.

4. Area.

5. Term.

6. Definitions.

7. Wages.

8. Hours of Work. )
8A. Implementation of 38 hour week.
8B. Procedures for In-Plant Discussions.

9. Overtime.

10. Protective Clothing.
11. Meal Money. :
12. Meal Interval.

13. Shift Work.

14. Incentive Payments.
15. Contract of Service.

16. Mixed Functions.

17. Holidays.

18. Annual Leave.

19. Absence Through Sickness.
20. Payment of Wages.

21. Time and Wages Record.

22. No Reduction.

23. Under Rate Employees.

24. Junior Employees Certificate.
25. Limitation of Female Work.
26. Inspection by Union.

27. Board of Reference.

28. Travelling Facilities.

29. Seating Accommodation.

30. First Aid.

31. Posting of Award and Union Notices.
32. Long Service Leave.

33. Compassionate Leave.

34, Part Time Employees..

35. Maternity Leave.

Schedule A Respondents.

3.—Scope.

This award shall apply to employees engaged in the
classifications described in Clause 7.—Wages hereof,
employed by the Respondents in the Confectionery
Manufacturing Industry.

4,—Area.

This award shall have effect over the area of the State,
south of the 26th parallel of south latitude.

5.—~Term.

The term of this award shall be for a period of three
years as from the beginning of the first pay period com-
mencing on or after the date hereof. (This award is
dated 1 August 1968.) -

6.—Definitions.

(1) “‘Leading Hand”’ shall mean an employee who is
appointed as such by the employer and who, in addition
to his ordinary duties, is required by the employer to
supervise the work of other employees. ‘

(2) ““Confectioner’”” means an adult employee
employed handling or dealing with confectionery in any
process of manufacture from raw materials such as
sugar, glucose, gelatine, cocoa beans, gum or licorice,
chocolate or similar material to the finished article, and
includes an employee who runs by hand with any kind of
funnel or bag, jubes, jellies, cream fondant, snowballs
or other article, which are run into stamped or moulded
starch trays or other moulded receptacles and/or mak-
ing lozenges and/or making up and stripping high boiled.
cooked sugar with or without hard and soft centres,
and/or operating or controlling a chocolate dipping or
covering machine.

(3) ‘““‘Confectioner Machinist’’ shall mean an adult
employee who sets up and controls the operations of a
confectionery manufacturing machine.

(4) ‘““Casual Employee’’ shall mean an employee
engaged and paid as such, provided that the maximum
hours for a casual employee shall not exceed 38 in one
week. An employee who is dismissed through no fault of
his own within one month of commencing employment
shall be paid as a Casual Employee for the period of his
employment. ’

(5) ‘“Machine Attendant”” shall mean an adult
employee employed in attending any of the machines
used in the manufacturing of confectionery.

(6) “Moulder” shall mean an adult employee
employed in adding of precise quantities of chocolate in-
to moulds. -

(7) “Moulder’s Assistant’” shall mean an adult
employee employed in the handling of moulds about to
be filled, or filled with liquid chocolate.
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7.—Wages.
The following shall be the minimum weekly rate of
wage payable to employees covered by this award:

(1) Adult Employees

Classifications — $
Confectioner 276.20
Confectioner Machinist 241.00
Machine Attendant 233.80
Moulders 233.80
Moulders’ Assistants 231.90
General Factory Hand 230.10

(2) Junior Employees (Per cent of rate for
classification in which employed)

%
Under 16 years of age 50
16 to 17 years of age 60
17 to 18 years of age 70
18 to 19 years of age 80
19 to 20 years of age 90
20 years and over 100

(3) Leading Hands (Per week extra): A Leading
Hand in charge of:

3
(a) Less than three other employees 7.30
(b) Not less than three and not
more than 10 other
employees 14.40
(¢) More than 10 other employees 21.20

(4) Casual Employee — all casual employees as
defined shall be paid one thirty eighth of the
rate prescribed for their classification for each
hour worked plus 20 per cent.

8.—Hours.

(1) Subject to Clause 8A.—Implementation of 38
Hour Week and Clause 8B.—Procedures for In-Plant
Discussions and subject to the exceptions hereinafter
provided, the ordinary hours of work which commenced
from the first pay period on or after 1 September 1984
shall be an average of 38 per week to be worked on one
of the following basis:

(i) 38 hours within a work cycle not exceeding
seven consecutive days; or

(i) 76 hours within a work cycle not exceeding 14
consecutive days; or

(iii) 114 hours within a work cycle not exceeding 21
consecutive days; or

(iv) 152 hours within a work cycle not exceeding 28
consecutive days.

(2) The ordinary hours of duty shall be worked on
Monday to Friday inclusive and subject to Clause
13.—Shift Work, between the hours of 7.00 a.m. and
.5.30 p.m.

(3) The starting and finishing times in any establish-
ment shall only be altered by the employer giving seven
days notice to the employees of such alteration, except
where otherwise agreed between the employer and the
union.

(4) (a) An employer, with the agreement of the ma-
jority of the employees concerned, may substitute the
day an employee is to take off for another day in the
case of a breakdown in machinery or a failure or shor-
tage of electric power or to meet the requirements of the
business in the event of rush orders or some other
emergency situation.

(b) An individual employee, with the agreement of
his employer, may substitute the day he is to take off for
another day.

8A.—Implementation of 38 Hour Week.

(1) In each plant, an assessment should be made as to
which method of implementation best suits the business
and the proposal shall be discussed with the employees
concerned, the objective being to reach agreement on
method of implementation prior to the first pay period
commencing on or after 1 September 1984.

(2) Where an employer implements the 38 hour week
at a date later than the first pay period commencing on
or after 1 Septebmer 1984, an employee shall become en-
titled to a payment at the date of implementation, which
shall accrue at the rate of two ordinary hours pay for
each week of 40 ordinary hours that is worked after 1
September 1984. Provided that in any such week, where
less than 40 ordinary hours are worked, then the rate of
two ordinary hours pay shall be reduced proportionate-
ly, except where an employee is absent from duty in a
circumstance that entitles him to payment for the
absence pursuant to other provisions of the award.

(3) The method of implementation of the 38 hour
week may be any one of the following:

(a) by employees working less than eight ordinary
hours on one day each week; or

(b) by fixing one week day on which all employees
will be off during a particular work cycle; or

(c) by rostering employees off on various days of
the week during a particular work cycle so that
each employee has one week day off during
that cycle.

(4) Where the ordinary hours of duty are worked in
accordance with subclause (3) (a) of this clause the day
wherein an employee works less than eight hours shall be
a Friday.

(5) Where such time off duty as prescribed in
subclause (3) of this clause falls on a Public Holiday as
prescribed in Clause 17.—Holidays, the next working
day shall be take in lieu of the time off unless an alter-
native day in that work cycle is agreed in writing
between the employer and the employee.

(6) Each day of paid leave entitlements taken and any
public holiday occurring during any cycle of work, shall
be regarded as a day worked on accrual purposes.

(7) Incases where, by virtue of the arrangement of his
ordinary working hours an employee, in accordance
with paragraphs (3) (b) and (c) hereof, is entitled to a
day off during his work cycle, such employee shall be
advised by the employer at least four weeks in advance
of the week day he is to take off.

(8) The provisions of this clause shall not apply to
casual or part-time employees.

8B.—Procedures for In-Plant Discussions.

(1) Procedures shall be established for in-plant
discussions between the employer and the Union, the
objective being to agree on the method of implementing
a 38 hour week and entailing an objective review of cur-
rent practices to establish where improvements can be
made and implemented.

(2) The procedures should allow for in-plant discus-
sions to continue even though all matters may not be
resolved by 1 September 1984,

(3) The procedures should make suggestions as to the
recording of understandings reached and methods of
communicating agreements and understandings to all
employees, including the overcoming of language dif-
ficulties.

(4) The procedures should allow for the monitoring
of agreements and understandings reached in-plant.

(5) In cases where agreement cannot be reached in-
plant in the first instance or where problems arise after
initial agreements or understandings have been achieved
in-plant, a formal monitoring procedure shall apply.

9.—Qvertime.

(1) Except as provided in Clause 13.—Shift Work, all
time worked before the usual starting time or after the
usual finishing time or beyond eight hours in any one
day, shall be deemed overtime and be paid for at the rate
of time and a half for the first two hours per day and
double time thereafter.

(2) (a) All overtime performed after 12 noon Satur-
days or on Sundays, shall be paid for at the rate of
double time.
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(b) Work done on any day prescribed as a holiday
under this award shall be paid for at the rate of double
time and a half.

(3) (@) An employer may require any employee to
work reasonable overtime at overtime rates and such
employee shall work overtime in accordance with such
requirement.

(b) No union party to this award or employee or
employees covered by this award shall in any way,
whether directly or indirectly, be a party to or concerned
in any ban, limitation, or restriction upon the working
of overtime in accordance with the requirements of this
subclause.

(4) Rest Period.

(a) When overtime work is necessary it shall,
wherever reasonably practicable, be so arrang-
ed that employees have at least eight con-
secutive hours off duty between the work of
successive days.

(b) An employee (other than a casual employee)
who works so much overtime between the ter-
mination of his ordinary work on one day and
the commencement of his ordinary work on
the next day that he has not at least eight con-
secutive hours off duty between those times
shall, subject to this subclause, be released
after completion of such overtime until he has
had eight consecutive hours off duty without
loss of pay for ordinary working time occurr-
ing during such absence.

(c) If, on the instructions of his employer, such an
employee resumes or continues work without
having had such eight consecutive hours off
duty, he shall be paid at double rates until he is
released from duty for such period and he shall
then be entitled to be absent until he has had
eight consecutive hours off duty without loss
of pay for ordinary working time occurring
during such absence.

(5) When an employee is recalled to work after leav-
ing the job he shall be paid for at least three hours at
overtime rates.

10.—Protective Clothing.

Where necessary to protect the employee’s clothing
from excessive soiling or wear and tear, protective
clothing shall be supplied by the employer.

Failing agreement between the parties, any dispute on
this matter may be referred to the Board of Reference.

11.—Meal Money.

(1) An employee required to work overtime for more
than two hours without being notified on the previous
day or earlier that he will be required to work, shall be
supplied with a meal by the employer or paid $3.50 for a
meal.

(2) If the amount of overtime required to be worked
necessitates a second or subsequent meal, the employer
shall, unless he has notified the employees concerned on
the previous day or earlier that such second or subse-
quent meal will also be required, provide such meals or
pay an amount of $2.75 for each second or subsequent
meal.

(3) No such payments need be made to employees liv-
ing in the same locality as their workshops who can
reasonably return home for such meals.

(4) If an employee in consequence of receiving such
notice has provided himself with a meal or meals and is
not required to work overtime or is required to work less
overtime than notified, he shall be paid the amounts
above prescribed in respect of the meals not then re-
quired.

12.—Meal Interval.

(1) Not less than 30 minutes nor more than one hour
shall be allowed for a meal break each day.

37721—2

(2) An employee shall not be compelled to work for
more than five and a half hours without a break for a
meal.

(3) When an employee is required for duty during any
meal time whereby his meal time is postponed for more
than one hour, he shall be paid at overtime rates until he
gets his meal.

13.—Shift Work.

(1) An employer may, if he so desires, work his
establishment on shifts, but before so doing, shall give
to the union notice in writing of his intention to do so
and of the intended starting and finishing times of or-
dinary working hours of the respective shifts.

(2) (a) Where any particular process is carried out on
shifts other than day shift, and less than five consecutive
afternoon or five consecutive night shifts are worked on
that process, then the employees employed on such
afternoon or night shifts shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be
broken under the preceding paragraph by reason of the
fact that work on the process is not carried out on a
Saturday or Sunday or on any public holiday.

(3) A shift employee shall, in addition to his ordinary
rate of wage, be paid at the rate of $6.12 per shift when
on afternoon or night shift.

(4) Where an employee is not required to work a shift
in accordance with his roster because of any of the
holidays prescribed in Clause 17.—Holidays of this
award, he shall be paid the loading prescribed in
subclause (3) of this clause for that shift.

(5) Where three shifts are worked, a meal break of
not less than twenty minutes shall be allowed in each
shift and paid for.

14.—Incentive Payment.

(1) Particulars of the basis of incentive payments
shall be supplied upon request to the Secretary of the
union.

(2) Adjustments and/or alterations of the basis of in-
centive payments shall be subject to mutual agreement
between the employer and the employees concerned.

(3) In the event of any disagreement between the
employer and the employees concerned, the matter may
be referred to the Board of Reference by the employer
or the union.

15.—Contract of Service.

(1) (a) Except in the case of a casual employee, the
contract of hiring of every employee shall be a weekly
contract terminable by one week’s notice on either side,
given on any working day or in the event of such notice
not being given, by the payment of one week’s pay by
the employer or the forfeiture of one week’s pay by the
employee. Provided this shall not affect the right of an
employer to dismiss an employee without notice for
misconduct.

(b) The contract of service for a casual employee shall
be by the hour terminable at any moment by one hour’s
notice on either side or in the event of such notice not
being given, by the payment of one hour’s pay by the
employer or the forfeiture of one hour’s pay by the
employee.

(2) The employer shall be under no obligation to pay
for any day not worked upon which the employee is re-
quired to present himself for duty, except where such
absence from work is due to illness and comes within the
provisions of Clause 19.—Absence Through Sickness,
or such absence is on account of holidays to which the
employee is entitled under the provisions of this award.

(3) The employer shall be entitled to deduct payment
for any day or portion of a day upon which the
employee cannot be usefully employed because of any
strike by the union or unions affiliated with it, or by any
other association or union, or through the breakdown
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of the employer’s machinery or any stoppage of work by
any cause which the employer cannot reasonably pre-
vent.

(4) Where the provisions of subclause (3) of this
clause apply and an employee reports for work (unless
advised by the employer not to report), he shall be paid
for a minimum of three hours at the appropriate rate.

16.—Mixed Functions.

(1) An employee engaged for more than half of one
day or shift on duties carrying a higher rate than his or-
dinary classification, shall be paid the higher rate for
such day or shift. If employed for half of one day or
shift, he shall be paid the higher rate for the time so
worked.

(2) An employee’s regular rate of wage shall not be
reduced whilst he is temporarily employed on work
classified with a lower minimum wage.

17.—Holidays.

(1) Subject to Clause 9.—Overtime of this award, the
following days, or the days observed in lieu shall, sub-
ject as hereinafter provided, be allowed as holidays
without deduction of pay namely: New Year’s Day,
Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign’s Birth-
day, Christmas Day and Boxing Day. Provided that
another day may be taken as a holiday by arrangement
between the parties, in lieu of any of the days named in
the subclause.

(2) When any of the days mentioned in subclause (1)
hereof falls on a Saturday or on a Sunday the holidays
shall be observed on the next succeeding Monday and
when Boxing Day falls on a Sunday or a Monday the
holiday shall be observed on the next succeeding Tues-
day. In each case the substituted day shall be a holiday
without deduction of pay and the day for which it is
substituted shall not be a holiday.

(3) On any public holiday not prescribed as a holiday
under this award, the employer’s establishment or place
of business may be closed, in which case an employee
need not present himself for duty and payment may be
deducted, but if work be done ordinary rates of pay
shall apply.

(4) The provisions of this clause shall not apply to
casual employees.

18.—Annual Leave.

(1) Except as hereinafter provided a period of four
consecutive weeks’ leave with payment of ordinary
wages as prescribed in subclause (2) hereof, shall be
allowed annually to an employee by his employer after a
period of 12 months’ continuous service with that
employer.

(2) (@ (i) An employee before going on leave

shall be paid the wages he would have
received in respect of the ordinary time
he would have worked had he not been
on leave during the relevant period.

(ii) Subject to paragraph (b) hereof, an
employee shall, where applicable, have
the amount of wages to be received for
annual leave calculated by including the
following:

(aa) the rate applicable to him as
prescribed in Clause 7.—Wages;

(bb) subject to paragraph (b) (ii) hereof
the rate prescribed for work in or-
dinary time by Clause 13.—Shift
Work, of the award according to
‘the employee’s roster or projected
roster including Saturday and Sun-
day shifts;

(cc) any other rate to which the
employee is entitled in accordance
with his contract of employment
for ordinary hours of work.

(b) During a period of annual leave an employee
shaltl receive a loading calculated on the rate
of wage prescribed by paragraph (a) (ii) (aa)
of this subclause. The loading shall be as
follows:

(i) Day employees — An employee who
would have worked on day work had he
not been on leave — a loading of 172
per cent.

(ii) Shift employees — An employee who
would have worked on shift work had
he not been on leave — a loading of
17V4 per cent.

Provided that where the employee would
have received shift loadings prescribed by
Clause 13.—Shift Work, had he not been on
leave during the relevant period and such
loadings would have entitled him to a greater
amount than the loadings of 172 per cent,
then the shift loadings shall be added to the
rate of wage prescribed by paragraph (a) (ii)
(aa) of this subclause in lieu of the 17V per
cent loading.

Provided further, that if the shift loadings
would have entitled him to a lesser amount
than the loading of 17%4 per cent then such
loading of 17% per cent shall be
added to the rate of wage prescribed by
paragraph (a) (ii) (aa) of this subclause in
lieu of the shift loadings.

The loadings prescribed by this subclause
shall not apply to proportionate leave on ter-
mination.

(3) If any award holiday falls within an employee’s
period of annual leave and is observed on a day which in
the case of that employee would have been an ordinary
working day, there shall be added to that period one day
being an ordinary working day for each such holiday
observed as aforesaid

(4) (a) If after one month’s continuous service in any
qualifying 12 monthly period an employee lawfully
leaves his employment or his employment is terminated
by the employer through no fault of the employee, the
employee shall be paid 2.923 hours pay at his ordinary
rate of wage in respect of each completed week of con-
tinuous service,

(b) In addition to any payment to which he may be
entitled under paragraph (a) hereof, an employee whose
employment terminates after he has completed a 12
monthly qualifying period and who has not been allow-
ed the leave prescribed under this award in respect of
that qualifying period shall be given payment in lieu of
that leave, or in a case to which subclause (7) of this
clause applies, in lieu of so much of that leave as has
been allowed unless:

(i) he has been justifiably dismissed for miscon-
duct; and

(ii) the misconduct for which he has been dismiss-
ed occurred prior to the completion of that
qualifying period.

(5) Notwithstanding anything else herein contained
an employer who observes a Christmas closedown for
the purpose of granting leave may require an employee
to take his annual leave in not more than two periods
but neither of such periods shall be less than one week.

(6) Any time in respect of which an employee is ab-
sent from work except time for which he is entitled to
claim sick pay or time spent on holidays or annual leave
as prescribed by this award shall not count for the pur-
pose of determining his right to annual leave.

(7) In the event of an employee being employed by an
employer for portion only of a year, he shall only be en-
titled subject to subclause (4) of this clause, to such leave
on full pay as is proportionate to his length of service
during that period with such employer, and if such leave
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is not equal to the leave given to the other employees he
shall not be entitled to work or pay whilst the other
employees of such employer are on leave on full pay.

(8) In special circumstances and by mutual consent of
the employer, the employee and the union concerned,
annual leave may be taken in not more than two periods,
but no such period shall be less than one week.

(9) An employee shall be given at least two weeks’
notice that he is to take his annual leave.

(10) The provisions of this clause shall not apply to
casual employees.

19.—Absence Through Sickness.

(1) (a) An employee who is unable to attend or re-
main in his place of employment during the ordinary
hours of work by reason of personal ill health or injury
shall be entitled to payment during such absence in ac-
cordance with the provisions of this clause.

(b) An employee who works an average of 38 or-
dinary hours each week during a particular work cycle
shall be entitled to pay during such absence calculated as
follows: )

duration of absence X

ordinary hours normally 5
worked that day

An employee shall not be entitled to claim payment
for personal ill health or injury nor will his sick leave en-
titlement be reduced if such ill health or injury occurs on
the week day he is to take off duty occasioned by
subclause (1) of Clause 8.—Hours of Work of this
award.

(¢) Notwithstanding the provisions of paragraph (b)
of this subclause an employer may adopt an alternative
method of payment of sick entitlements where the
employer and the majority of his employees so agree.

(d) Entitlement to payment shall accrue at the rate of
one sixth of a week for each completed month of service
with the employer.

(e) If in the first or successive years of service with the
employer an employee is absent on the ground of per-
sonal ill health or injury for a period longer than his en-
titlement to paid sick leave, payment may be adjusted at
the end of that year of service, or at the time the
employee’s services terminate, if before the end of that
year of service, to the extent that the employee has
become entitled to further paid sick leave during that
year of service.

(2) The unused portions of the entitlement to paid
sick leave in any one year shall accumulate from year to
year and subject to this clause may be claimed by the
employee if the absence by reason of personal ill health
or injury exceeds the period for which entitlement has
accrued during the year at the time of the absence. Pro-
vided that an employee shall not be entitled to claim
payment for any period exceeding 10 weeks in any one
year of service.

(3) To be entitled to payment in accordance with this
clause the employee shall, as soon as reasonably prac-
ticable, advise the employer of his inability to attend for
work, the nature of his illness or injury and the
estimated duration of the absence. Provided that such
advice, other than in extraordinary circumstances shall
be given to the employer within 24 hours of the com-
mencement of the absence.

(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence or
who fails to supply such other proof of the illness or in-
jury as the employer may reasonably require, provided
that the employee shall not be required to produce a cer-
tificate- from a medical practitioner with respect to
absences of two days or less unless after two such
absences in any year of service the employer requests in
writing that the next and subsequent absences in that
year, if any, shall be accompanied by such certificate.

appropriate weekly rate

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suf-
fers personal ill health or injury during the time when he
is absent on annual leave and an employee may apply
for and the employer shall grant, paid sick leave in place

" of paid annual leave.

(b) Application for replacement shall be made within
seven days of resuming work and then omnly if the
employee was confined to his place of residence or a
hospital as a result of his personal ill health or injury for
a period of seven consecutive days or more and he pro-
duces a certificate from a registered medical practitioner
that he was so confined. Provided that the provisions of
this paragraph do not relieve the employee of the obliga-
tion to advise the employer in accordance with subclause
(3) of this clause if he is unable to attend for work on the
working day next following his annual leave.

(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he proceed-
ed on annual leave and shall not be made with respect to
fractions of a day. '

(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and (c)
of this subclause, that portion of the annual leave
equivalent to the paid sick leave is hereby replaced by
the paid sick leave and the replaced annual leave may be
taken at another time mutually agreed to by the
employer and the employee or, failing agreement, shall
be added to the employee’s next period of annual leave
or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 18.—Annual
Leave.

(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is subse-
quently taken provided that the annual leave loading
prescribed in Clause 18.—Annual Leave shall be deemed
to have been paid with respect to the replaced annual
leave.

(6) Where a business has been transmitted from one
employer to another and the employee’s service has been
deemed continuous in accordance with subclause (3) of
Clause 2 of the Long Service Leave provisions published
in volume 59 of the Western Australian Industrial
Gazette at pages 1-6, the paid sick leave standing to the
credit of the employee at the date of transmission from
service with the transmittor shall stand to the credit of
the employee at the commencement of service with the
transmittee and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to pay-
ment do not apply to employees who are entitled to pay-
ment under the Workers’ Compensation Act nor to
employees whose injury or illness is the result of the
employee’s own misconduct.

(8) The provisions of this clause do not apply to
casual employees.

20.—Payment of Wages.

(1) Wages shall be paid weekly on a weekday other
than Saturday and not more than two days pay shall be
kept in hand.

(2) Employee who actually works 38 ordinary hours
each week: In the case of an employee whose ordinary
hours of work are arranged so that he works 38 ordinary
hours each week, wages shall be paid weekly.

(3) Employee who works an average of 38 ordinary
hours each week: In the case of an employee whose or-
dinary hours of work are arranged so that he works an
average of 38 ordinary hours each week during a par-
ticular work cycle, wages may be paid weekly according
to a weekly average of ordinary hours worked even
though more or less than 38 ordinary hours may be
worked in any particular week of the work cycle.

(4) -Rostered day off coinciding with pay day: In the
event that an employee, by virtue of the arrangement of
his ordinary working hours, is to take a day off on a day
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which coincides with pay day, such employee shall be
paid no later than the working day immediately follow-
ing pay day.

(5) Commencement and Termination of Employ-
ment.

(a) An employee who lawfully leaves his employ-
ment or is dismissed for reasons other than
misconduct shall be paid all moneys due to him
at the termination of his service with the
employer, before leaving the employer’s
premises or alternatively (except in the case of
casual employees) a cheque for the amount due
may be forwarded to the employee’s last
known address within 48 hours of such ter-
mination.

(b) An employee who commences employment
during a work cycle shall either —

(i) receive payment for any Day Off duty
occasioned by subclause (1) of Clause
8.—Hours of Work only for the hours
accrued toward that day off during the
work cycle;

(ii) be paid for the hours actually worked in
that work cycle and not be granted a
day off with pay.

(¢) An employee who has not taken the Day Off
due to him during the work cycle in which
employment is terminated, the wages due to
that employee shall include a total of hours
accrued toward that day off during that work
cycle for which payment has not already been
made.

(d) Where the employee has taken a Day Off dur-
ing the work cycle in which employment is ter-
minated, the wages due to that employee shall
be reduced by the total of hours for which pay-
ment has already been made but which have
not accrued toward that Day Off during the
work cycle.

(6) Payment for Day Off: An employee who is absent
from duty other than on a public holiday or day in lieu
thereof, paid sick leave, bereavement leave, shall have
his payment for any Day Off duty occasioned by
subclause (1) of Clause 8.—Hours of Work of this
award reduced proportionately.

21.—Time and Wages Record.
(1) The employer shall keep or cause to be kept a
record or records containing the following particulars:
(a) Full name and last known residential address
of each employee.
(b) The nature of his work.
(¢) The starting and finishing times and the hours
worked each day and each week.
(d) The wages and overtime (if any) paid each
week.
(e) The age of each junior employee.
Any system of automatic recording by machines shall be
deemed to comply with this provision to the extent of
the information recorded.

(2) The time and wages record shall be open for in-
spection by a duly accredited official of the union during
the usual office hours at the employer’s office, or other
convenient place, and the representative may be allowed
to take extracts therefrom.

22.—No Reductions.

Nothing herein contained shall entitle an employer to
reduce the wage of any employee who at the date of this
Award was being paid a higher rate of wage than the
minimum prescribed for his or her class of work.

23.—Under Rate Employees.

(1) Any employee who by reason of old age or infir-
mity is unable to earn the minimum wage may be paid

such lesser wage as may from time to time be agreed
upon in writing between the union and the employer.

(2) In the event of no agreement being arrived at, the
matter may be referred to the Board of Reference for
determination.

(3) After application has been made to the Board,
and pending the Board’s decision, the employee shall be
entitled to work for and be employed at the proposed
lesser rate.

24.—Junior Employees’ Certificate.

(1) Junior employees upon being engaged shall if re-
quired furnish the employer with a certificate containing
the following particulars:

(a) Name in full.
(b) Age and date of birth.

(2) No employee shall have any claim upon an
employer for additional pay in the event of the age of
the employee being wrongly stated on the certificate. If
any junior employee shall wilfully mis-state his age in
the certificate he alone shall be guilty of a breach of this
Award, and in the event of an employee having received
a higher rate than that to which he was entitled he shall
make restitution to the employer.

The certificate shall be available for inspection by an
accredited representative of the union in the manner in
which the Time and Wages Record is open for inspec-
tion.

25.—Limitation of Female Work.

No female employee under the age of 18 years shall be
required to lift or carry weights in excess of 12 kilos and
no female employee over 18 years of age shall be re-
quired to lift or carry weights in excess of 16 kilos.

26.—Inspection by Union.

(1) Accredited representatives of the Union shall be
permitted to interview the employees on the business
premises of the employer during non-working times or
meal breaks.

(2) In the case of a dispute between the Union and an
employer which is likely to lead to a cessation of work or
to an application to the Commission and which involves
the inspection of employees or of machines in the pro-
cess of production on which such employees are engag-
ed, such Union representatives shall have the right of in-
spection at any time during which the employees or
machines concerned are working, but this permission
shall not be exercised without the consent of the
employer more than once in any one week.

(3) Provided that the duly accredited representative
shall notify the employer beforehand of his intention to
exercise his rights under this clause and the union of-
ficial exercising his right under this clause shall not in-
terfere with or inconvenience the work duties of the
employees.

27.—Board of Reference.

The Board of Reference referred to in this Award is
that Board of Reference established by section 48 of the
Industrial Arbitration Act 1979.

28.—Travelling Facilities.

Where an employee is detained at work until it is too
late to travel by the last ordinary bus, train or other
regular public conveyance to his usual place of
residence, the employer shall provide proper conveyance
to the employee’s usual place of residence, free of
charge. This clause shall not apply to an employee who
usually has his own means of conveyance.

29.—Seating Accommodation.

Where and when practicable, suitable seating accom-
modation shall be provided for female employees unless
it is physically impossible to carry out the work required
in a sitting position.
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30.—First Aid.

Adequate first aid equipment shall be provided in all
establishments.

31.—Posting of Award and Union Notices.

(1) An employer shall provide a notice board of
reasonable dimensions to be erected in a position which
is easily accessible to the employees upon which an ac-
credited Union representative shall be permitted to post
formal Union notices, signed or countersigned by the
representative posting them. Any notice posted on such
board not signed or countersigned may be removed by
an accredited Union representative or the employer.

(2) A copy of this award if supplied by the Union
shall be allowed to be posted on the notice board refer-
red to in subclause (1) of this clause.

32.—Long Service Leave.

The Long Service Leave provisions published in
Volume 44 of the Western Australian Industrial Gazette
at pages 606-612 inclusive, are hereby incorporated in
and shall be deemed to be part of this award.

33.—Compassionate Leave.

(1) An employee shall, on the death within Australia
of a wife, husband, father, mother, brother, sister, child
or stepchild, be entitled on notice of leave up to and in-
cluding the day of the funeral of such relation and such
leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the employee
in two ordinary working days. Proof of such death shall
be furnished by the employee to the satisfaction of his
employer.

(2) Payment inrespect of compassionate leave is to be
made only where the employee otherwise would have
been on duty and shall not be granted in aiy case where
the employee concerned would have been off duty in ac-
cordance with his roster, or on long service leave, annual
leave, sick leave, employees’ compensation, leave
without pay or on a public holiday.

(3) For the purposes of this clause, the pay of an
employee employed on shift work shall be deemed to in-
clude the allowance set out in Clause 13.—Shift Work.

34.—Part Time Employees.

(1) “Part Time Employees’’ shall mean any
employees who work regularly from week to week for
more than 15 hours and less than 38 hours each week.

Such a part-time employee shall be paid at the rate of
one thirty eighth of the ordinary rate of wage prescribed
by this award for the class of work performed for each
hour worked each week during the hours prescribed in
Clause 8.—Hours of Work of this award.

(2) (a) Payment of holidays, annual leave and
absence through sickness for such part time employees
pursuant to Clauses 17.—Holidays, 18.—Annual Leave
and 19.—Absence Through Sickness, of this award,
shall be in the proportion that the hours regularly work-
ed each week bears to 38 hours.

(b) For the purpose of calculating the payment for
annual leave hereunder, the hours regularly worked each
week shall be the weekly arithmetical average of the
total ordinary hours worked during the qualifying
period for such annual leave.

35.—Maternity Leave.

(1) Eligibility for Maternity Leave: An employee who
becomes pregnant shall, upon production to her
employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she
has had not less than 12 months’ continuous service with
that employer immediately preceding the date upon
which she proceeds upon such leave.

For the purposes of this clause:

(a) An employee shall include a part-time
employee but shall not include an employee
engaged upon casual or seasonal work.

(b) %\/Iatemity leave shall mean unpaid maternity
eave.

(2) Period of Leave and Commencement of Leave.

(a) Subject to subclauses (3) and (6) hereof the
period of maternity leave shall be for an un-
broken period of from 12 to 52 weeks and shall
include a period of six weeks’ compulsory
leave to be taken immediately before the
presumed date of confinement and a period of
six weeks’ compulsory leave to be taken im-
mediately following confinement.

(b) An employee shall, not less than 10 weeks prior
to the presumed date of confinement, give
notice in writing to her employer stating the
presumed date of confinement.

(¢) An employee shall give not less than four
weeks’ notice in writing to her employer of the
date upon which she proposes to commence
maternity leave, stating the period of leave to
be taken.

(d) An employee shall not be in breach of this
order as a consequence of failure to give the
stipulated period of notice in accordance with
paragraph (c) hereof if such failure is occasion-
ed by the confinement occurring earlier than
the presumed date.

(3) Transfer to a Safe Job: Where in the opinion of a
duly qualified medical practitioner, illness or risks aris-
ing out of the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for
the employee to continue at her present work, the
employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the condi-
tions attaching to that job until the commencement of
maternity leave.

If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified
necessary by a duly qualified medical practitioner. Such
leave shall be treated as maternity leave for the purposes
of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave.

(@) Provided the addition does not extend the
maternity leave beyond 52 weeks, the period
may be lengthened once only, save with the
agreement of the employer, by the employee
giving not less than 14 days’ notice in writing
stating the period by which the leave is to be
lengthened.

(b) The period of leave may, with the consent of
the employer, be shortened by the employee
giving not less than 14 days’ notice in writing
stating the period by which the leave is to be
shortened.

(5) Cancellation of Maternity Leave.

(a) Maternity leave, applied for but not commenc-
ed, shall be cancelled when the pregnancy of
an employee terminates other than by the birth
of a living child.

(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be right of the
employee to resume work at a time nominated
by the employer which shall not exceed four
weeks from the date of notice in writ’ng by the
employee to the employer that she desires to
resume work.
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(6) Special Maternity Leave and Sick Leave.

(@)

(®)

©)

(@)

Where the pregnancy of an employee not taken
on maternity leave terminates after 28 weeks
other than by the birth of a living child then —

(i) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a duly qualified
medical practitioner certifies as
necessary before her return to work, or

(ii) for illness other than than the normal
consequences of confinement she shall
be entitled, either in lieu of or in addi-
tion to special maternity leave, to such
paid sick leave as to which she is then
entitled and which a duly qualified
medical practitioner certifies as
necessary before her return to work.

Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner cer-
tifies as necessary before her return to work,
provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed 52 weeks.

For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.

An employee returning to work after the com-
pletion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding
on such leave or, in the case of an employee
who was transferred to a safe job pursuant to
subclause (3), to the position she held im-
mediately before such transfer.

Where such position no longer exists but
there are other positions available, for which
the employee is qualified and the duties of
which she is capable of performing, she shall
be entitled to a position as nearly comparable
in status and salary or wage to that of her
former position.

(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not ex-
ceed 52 weeks.

(a)

(b)

An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which
she is then entitled.

Paid sick leave or other paid authorised award
absences (excluding annual leave or long ser-
vice leave), shall not be available to an
employee during her absence on maternity
leave.

(8) Effect of Maternity Leave on Employment: Not-
withstanding any award, or other provisions to the con-
trary, absence on maternity leave shall not break the
continuity of service of an employee but shall be taken
into account in calculating the period of service for any
purpose of the award.

(9) Termination of Employment.

(@)

(b)

An employee on maternity leave may terminate
her employment at any time during the period
of leave by notice given in accordance with this
award.

An employer shall not terminate the employ-
ment of an employee on the ground of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.

(10) Return to Work after Maternity Leave.

(@)

(b)

An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of mater-
nity leave.

An employee, upon the expiration of the
notice required by paragraph (a) hereof, shall
be entitled to the position which she held im-
mediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(3), to the position which she held immediately
before such transfer. Where such position no
longer exists but there are other positions
available for which the employee is qualified
and the duties of which she is capable of per-
forming, she shall be entitled to a position as
nearly comparable in status and salary or wage
to that of her former position.

(11) Replacement Employees.

(@)

(®)

(©

(d)

©

A replacement employee is an employee
specifically engaged as a result of an employee
proceeding on maternity leave.

Before an employer engages a replacement
employee under this subclause, the employer
shall inform that person of the temporary
nature of the employment and of the rights of
the employee who is being replaced.

Before an employer engages a person to
replace an employee temporarily promoted or
transferred in order to replace an employee ex-
ercising her rights under this clause, the
employer shall inform that person of the tem-
porary nature of the promotion or transfer and
of the rights of the employee who is being
replaced.

Provided that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement employee.

A replacement employee shall not be entitled
to any of the rights conferred by this clause ex-
cept where her employment continues beyond
the 12 months qualifying period.

Dated at Perth the 1st day of August 1968.

Schedule A.

Plaistowe and Coy Ltd, 155 Havelock Street, West

Perth 6005.

Capri Candy Co, Peel Street, O’Connor 6163.
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ENGINE DRIVERS (Goldmining).
Award No. 37 of 1947,

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

Between the Federated Engine Drivers’ and Firemen’s
Union of Workers of Western Australia, Applicant
and Lake View and Star Limited and Others,
Respondents.

Order.
HAVING heard Mr S.R. Pike on behalf of the appli-
cant, Mr P.L. Scott on behalf of Western Mining Cor-
poration Limited and associated companies in the
goldmining industry, Mr A.J. Collins on behalf of other
respondents and Mr A.R. Beech on behalf of the Trades
and Labor Council of Western Australia (Intervening)
and by consent, the Commission, being satisfied that the
variation conforms with the principles enunciated by the
Commission in Court Session in Matter No. 461 of 1983
and pursuant to the powers conferred on it under the In-
dustrial Arbitration Act 1979 hereby orders:—
That the Engine Drivers (Goldmining) Award
No. 37 of 1947 as varied, be further varied in accor-
dance with the following schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after 1 October
1984.

Dated at Perth this 18th day of December 1984.
By the Commission in Court Session,

(Sgd.) B.J. COLLIER,
{L.S.] Commissioner.

Schedule.

1. Clause 6.—Overtime (Other than continuous shift
work): Delete subclause (6) of this clause and insert in
lieu:

(6) When a worker without being notified on the
previous day is required to continue working after
the usual knock off time for more than one hour,
he shall be provided with a suitable meal by the
employer or shall be paid $2.72 in lieu thereof.

2. Clause 7.—Continuous Shift Work: Delete
subclause (7) of this clause and insert in lieu:

(7) When a worker without being notified on the
previous day is required to continue working after
the usual knock off time for more than one hour,
he shall be provided with a suitable meal by the
employer or shall be paid $2.72 in licu thereof.

3. Clause 9.—Shift Work: Delete subclause (2) of this
clause and insert in lieu:

(2) A shift worker shall, in addition to his or-
dinary rate be paid per shift of eight hours at the
rate of $5.98 when on afternoon or night shift.

4, Schedule 1.-—Wages: Delete this schedule and in-
sert in lieu:
Schedule 1.—Wages.
The minimum rate of wages payable to workers
covered by this award shall be:—
Classification and Rate Per Week: $
(1) Winding Engine Driver 256.70
(2) Locomotive Engine Drivers on
Mines 235.60
(3) Excavators driven by electricity
or internal combustion —
(a) up to % cubic yards
(b) over ¥ cubic yards

238.50
242.60

$
(4) Drivers of suction gas and other
internal combustion engines —
(a) if under 50 bhp 230.00
(b) if 50 bhp or over 237.80
(5) Drivers of suction gas and other
internal combustion engines in
power houses including electric
generating engines and/or air
COMPpressors —
(a) Exceeding 500 bhp —
(i) shift engine driver
in charge 241.60
(i) otherenginedrivers
on shift 240.00
(b) Exceeding 2 000 bhp —
(1) shift engine driver
in charge 245.20
{(ii) otherenginedrivers
on shift 240.00
(¢) Exceeding 5 000 bhp —
(i) shift engine driver
in charge 247.00
(if) otherenginedrivers
on shift 240.00
(d) Exceeding 8 000 bhp —
(i) shift engine driver
in charge 248.90
(i) otherenginedrivers
on shift 240.00
(e) Exceeding 14 000 bhp —
(i) shift engine driver
in charge 250.80
(ii) otherenginedrivers
on shift 240.00

(6) If an engine driver also attends to an elec-
tric generator or dynamo exceeding 10
kilowatt capacity he shall be paid an addi-
tional sum of $12.00 per week.

(7) If an engine driver also attends to a swit-
chboard he shall be paid an additional sum
of $3.50 per week.

(8) If an engine driver also attends to a
refrigerating and/or air compressor or
compressors he shall be paid an additional
$12.00 per week.

(9) Engine Greasers or Cleaners —

(Power House) 223.80

(10) Lube Oil — Fuel Oil Aitendant  223.90
(11) Electric Air Compressor Drivers  226.00

(12) Electric Locomotive or Tractor
Drivers 228.40

(13) Drivers of Mobile Cranes —
(a) Lifting capacity up to and

including five tons 235.50
(b) Lifting capacity over five
tons 238.90

The above wages are payable under a contract
of weekly service.

5. The total weekly rates of wages for ordinary hours
of work being paid as at 1 October to employees subject
to this award and employed by North Kalgurli Mines
Limited shall only be increased by $4.10 per week as a
result of this Order.
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ENGINE DRIVERS (Nickel Mining).
Award No. 37 of 1968.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 791 of 1984,

Between the Federated Engine Drivers’ and Firemen’s
Union of Workers of Western Australia, Applicant
and Western Mining Corporation Limited, Respon-
dent.

Order.

HAVING heard Mr S.R. Pike on behalf of the appli-
cant, Mr P.L. Scott on behalf of Western Mining Cor-
poration Limited, Mr A.J. Collins on behalf of other
respondents and Mr A.R. Beech on behalf of the Trades
and Labor Council of Western Australia (Intervening)
and by consent, the Commission, being satisfied that the
variation conforms with the principles enunciated by the
Commission in Court Session in Matter No. 461 of 1983
and pursuant to the powers conferred on it under the In-
dustrial Arbitration Act 1979 hereby orders —
That the Engine Drivers (Nickel Mining) Award
No. 37 of 1968 as varied be further varied in accor-
dance with the following schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after 1 October
1984.

Dated at Perth this 18th day of December 1984.
By the Commission in Court Session,

(Sgd.) B.J. COLLIER,
[L.S.] Commissioner.

Schedule.

1. Clause 6.—~Overtime (Other than continuous shift
workers): Delete subclause (6) of this clause and insert in
lieu:

(6) When a worker without being notified on the
previous day is required to continue working after
his usual knock off time for more than one hour, he
shall be provided with a suitable meal by the
employer or be paid $2.72 in lieu thereof.

2. Clause 7.—Continuous Shift Workers: Delete
subclause (7) of this clause and insert in lieu:

(7) When a worker without being notified on the
previous day is required to continue working after
his usual knock off time for more than one hour, he
shall be provided with a suitable meal by the
employer or be paid $2.72 in lieu thereof.

3. Clause 9.—Shift Work: Delete subclause (2) of this
clause and insert in lieu:

(2) A shift worker shall in addition to his or-
dinary rate be paid per shift of eight hours at the
rate of $5.98 when on afternoon or night shift.

4, Schedule 1.—~Wages: Delete this schedule and in-
sert in lieu:

Schedule 1.—Wages.

The minimum weekly rate of wages payable to
workers covered by this Award shall be;~—

$
(1) Winding Engine Driver 256.70
(2) Locomotive Engine Drivers on
Mines (Surface).......ccoveveevenen. 235.60

(3) Excavators driven by electricity
or internal combustion —
(a) up to ¥ cubic yards 240.80
(b) over ¥ cubic yards..... 243.40
(4) Drivers of internal combustion
engines in power houses in-
cluding electric generating
engines and/or air compressors

$
(a) Exceeding 500 bhp—
Shift Engine Driver

in charge 241.40
Other Engine Drivers
on shift................. 239.80

(b) Exceeding 2 000 bhp—
Shift Engine Driver

in charge 245.10
Other Engine Drivers
on shift................. 239.80

(¢) Exceeding 5 000 bhp—
Shift Engine Driver

in charge 247.20
Other Engine Drivers
on shift................. 239.80

(d) Exceeding 8000 bhp—
Shift Engine Drivers

in charge 249.30
Other Engine Drivers
on shift................. 239.80

(¢) Exceeding 14 000 bhp—
Shift Engine Driver

in charge 250.50
Other Engine Drivers
on shift................. 239.80

(f) Exceeding 20 000 bhp—
Shift Engine Driver

in charge 253.60
Other Engine Drivers
on shift................. 239.80

(g) Exceeding 30 000 bhp—
Shift Engine Driver

in charge 255.50
Other Engine Drivers
on shift......... 239.80

(h) Exceeding 40 000 bhp—
Shift Engine Driver

in charge 257.00
Other Engine Drivers
on shift................. 239.80

(i) Exceeding 50 000 bhp-—
Shift Engine Driver

in charge 259.00
Other Engine Drivers
on shift................. 239.80

(5) If an engine driver also attends to an electric
generator or dynamo exceeding 10 kilowatt capacity
he shall be paid an additional sum of $12.00 per
week.

(6) If an engine driver also attends to a swit-
chboard he shall be paid an additional sum of $3.50
per week.

(7) If an engine driver also attends to a
refrigerating and/or compressor or compressors, he
shall be paid an additional $12.00 per week.

h)
(8) Engine Greasers (Powerhouse) 221.60
(9) Electric Air Compressor Drivers 229.50

(10) Drivers of Mobile Cranes —
(a) Lifting capacity up to and in-
cluding five tons and/or with

shovel attachment................... 235.50
(b) Lifting capacity over five tons but

not exceeding 10 tons............... 238.90
(c) Lifting capacity over 10 tons but

not exceeding 20 tons............... 242.20
(d) Lifting capacity over 20 tons but

not exceeding 40 tons............... 245.50
(e) Lifting capacity over 40 tons but

not exceeding 80 tons............... 248.90
(f) Lifting capacity over 80 tons...... 254.30
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ENGINE DRIVERS (Sawmills).
Award No., 23 of 1952.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 712 of 1984.

Between the Federated Engine Drivers’ and Firemen’s
Union of Workers of Western Australia, Applicant
and Bunnings Pty Limited and Whittakers Limited,
Respondents.

Order.
HAVING heard Mr S. Pike on behalf of the applicant
and Mr J. Uphill and with him Mr J. Stockden on behalf
of the respondents and by consent, the Commission,
pursuant to the powers conferred on it under the In-
dustrial Arbitration Act 1979, hereby orders —
That the Engine Drivers (Sawmills) Award No.
23 of 1952 be varied in accordance with the follow-
ing schedule and that such variation shall have ef-
fect as from the beginning of the first pay period
commencing on or after the date hereof.

Dated at Perth this 21st day of December 1984.

(Sgd.) G.A. JOHNSON,
[L.S.] Commissioner.

Schedule.

1. Clause 8.—Annual Leave: Delete subclause (5) of
this clause and insert in lieu:

(5) If after one month of continuous service in
any qualifying 12 monthly period an employee
leaves his employment, or his employment is ter-
minated by the employer through no fault of the
employee, the employee shall be paid 2.923 hours’
pay at his ordinary rate of wage in respect of each
completed week of service.

2. Clause 9.—Hours: Delete this clause and insert in
lieu:

9.—Hours.

(1) The ordinary working hours of work shall be
an average of 38 per week to be worked on one of
the following bases at the option of the employer.

(i) 38 hours within a work cycle not ex-
ceeding seven consecutive days; or

(ii) 76 hours within a work cycle not ex-
ceeding 14 consecutive days.

(iii) 114 hours within a work cycle not ex-
ceeding 21 consecutive days.

(iv) 152 hours within a work cycle not ex-
ceeding 28 consecutive days.

(2) Subject to subclause (3) hereof the daily or-
dinary hours of work, together with the starting
and finishing times and spread of those hours shall
be such as may be agreed upon by the employer and
the majority of the employees concerned in any
business or section or sections thereof. In default of
such agreement the ordinary hours of work shall
not exceed 9%2 on any one day to be worked con-
tinuously except for the meal interval between the
hours of 7.00 a.m. and 5.30 p.m. Monday to Friday
inclusive. One hour or such other lesser period as
may be agreed upon shall be allowed as a meal in-
terval to commence no earlier than three hours nor
later than five hours after the commencement of or-
dinary hours of work on any day.

(3) Subclause (2) hereof shall not apply to
Locomotive Engine Drivers, Locomotive Firemen
and Cleaners, Greasers, Log Hauling Engine
Drivers, Bush Winch Drivers, Steam Cross-cut
Drivers, Crane Drivers and Shift Workers. The or-
dinary hours of work for employees engaged in the

3.
sert in lieu:

classifications prescribed in this subclause shall not
exceed 9%2 consecutive hours exclusive of meal in-
tervals on any day.

(4) In all cases, when reckoning the time of duty,
any time necessarily occupied in raising steam in
starting up or closing down engines, or in banking
fires shall be included.

Clause 11.—Shift Work: Delete this clause and in-

11.—Shift Work.

(1) An employer may, if he so desires, work his
establishment on shifts, but before doing so shall
give notice of his intention to the Union and of the
intended starting and finishing times of ordinary
working hours of the respective shifts.

(2) (@ (i) Where any particular process is
carried out on shifts other than day
shift, and in the case where the or-
dinary hours of work in each work
cycle as prescribed by subclause (1)
of Clause 9.—Hours are usually
worked on five days of the week,
less than five consecutive after-
noon or five consecutive night
shifts are worked on that process,
then employees employed on those
afternoon or night shifts shall be
paid at overtime rates for all time
so employed.

(ii) In the case where the ordinary
hours of work in each work cycle
are usually worked on less than
five days of the week then the work
period referred to in paragraph (i)
of this subclause shall be less than
four days in lieu of less than five
days.

(b) The sequence of work under the
preceding paragraph shall not be deem-
ed to be broken by reason of the fact
that work on the process is not carried
out on a Saturday or Sunday or on any
holiday or on any other day that the
employer observes a shut down for the
purposes of allowing a 38 hour week.

(3) (a) A shift employee when working after-
noon shift or night shift shall be paid a loading of
15 per cent of his ordinary rate of wage for that
work for all ordinary hours worked on those shifts.

(b) Any employee who commences his ordinary
hours between 5.00 a.m. and 7.00 a.m. shall be
deemed to be employed on early morning shift and
be paid five per cent in addition to his ordinary
rate.

(4) (a) For work performed during ordinary
hours a continuous shift employee shall be paid at
the rate of time and one-half on a Saturday, at the
rate of time and three-quarters on a Sunday and at
the rate of double time on a holiday.

(b) All work performed by other than con-
tinuous shift employees during the ordinary hours
on a Saturday morning shall be paid for at the rate
of time and a-quarter and on Saturday afternoon
and/or Sunday at the rate of time and a-half.

(¢) The rates prescribed in this subclause shall be
paid in substitution for and not in addition to the
shift allowances prescribed in subclause (3) of this
clause.

(5) An employee who —

during a period of engagement of shift, works
night shift only; or

remains on night shift for a period longer
than four consecutive weeks; or

works on a night shift which does not rotate
or alternate with another shift or with day
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work so as to give him at least one-third of
his working time off night shift in each shift
cycle,
shall be paid at the rate of time and a-quarter for all
time worked during ordinary working hours on
such night shifts.

(6) Where a shift commences at or after 11.00
p.m., then the whole shift shall be paid for at the
rate which applies to the major portion of the shift.

4.—Clause 20.—Payment of Wages: Delete this
clause and insert in lieu:

20.—Payment of Wages.

(1) (a) Actual 38 Ordinary Hours: In the case of
an employee whose ordinary hours of work are ar-
ranged so that he works 38 hours each week, wages
shall be paid weekly according to the actual hours
worked each week.

(b) Average of 38 Ordinary Hours: Subject to
subclauses (2) and( (3) of this clause, in the case of
an employee whose ordinary hours of work are ar-
ranged so that he works an average of 38 ordinary
hours each week during a particular four-week cy-
cle, wages shall be paid weekly according to a week-
ly average of ordinary hours worked, even though
more or less than 38 ordinary hours may be worked
in any particular week of the four-week cycle.

(2) (a) An employee who is paid wages in accor-
dance with paragraph (b) of subclause (1) hereof
and is absent from duty (except for paid leave pur-
suant to Clause 11.—Holidays and Annual Leave,
except annual leave, and Clause 12.—Absence
Through Sickness) shall, for each day or part day
he is so absent, lose the average pay *‘credit’’ of 0.4
hours for that day.

(b) Consequently, during the week of the work
cycle he is to work less than 38 ordinary hours, he
will not be entitled to average pay for that week. In
that week, the average pay will be reduced by the
amount of the ‘‘credit”” he does not accrue for each
whole or part day during the work cycle he is ab-
sent.

(3) An alternative method of paying wages to
that prescribed by (1) and (2) of this clause may be
agreed between the employer and the majority of
the employees concerned.

(4) (a) When an employee is dismissed (other
than for misconduct), or lawfully terminates his
service, he shall be paid all wages due to him before
leaving the job, unless that payment is prevented
because of circumstances beyond the control of the
employer. Otherwise all money due shall be posted
on the next working day to the employee’s last
known address, or such other address as may be
nominated by the employee.

(b) In the case of an employee who is paid
average pay and who has not taken the day off due
to him during the work cycle in which his employ-
ment is terminated, the wages due to that employee
shall include a total of credits accrued during the
work cycle.

Provided further, where the employee has taken
a day off during the work cycle in which his
employment is terminated, the wages due to that
employee shall be reduced by the total of credits
which have not accrued during the work cycle.

(5) Wages shall be paid in the employee’s time.

ENGINE DRIVERS
(State Energy Commission).

Award No. 15 of 1977.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 944 of 1984.

Between the Federated Engine Drivers and Firemen’s
Union of Workers of Western Australia, Appli-
cant, and the State Energy Commission of Western
Australia, Respondent.

Interim Order.
HAVING heard Mr S. Pike on behalf of the Applicant
and Mr N. Fry on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Arbitration Act 1979
hereby orders —

That the Engine Drivers (State Energy Commis-
sion) Award No. 15 of 1977 be varied in accordance
with the following schedule and that such variation
shall have effect as from the beginning of the first
pay period commencing on or after 6 December
1984.

Dated at Perth this 12th day of January 1984.

(Sgd.) G.A. JOHNSON,
[L.S.] Commissioner.

Schedule.

Clause 28.—Allowances and Special Provisions:

Delete subclause (4) of this clause and insert in lieu —

(4) Workers shall be paid allowances as specified
hereunder when engaged in the following —

(a) Workers employed on the lancing of
boilers at the Muja Power Station $5.70
per day.

(b) Workers employed in the operating Power
Station at Muja shall be paid an allowance
of $1.74 for each day on which they are
required to report for duty.

(c) A worker who holds a St John Ambulance
Association Certificate and who is ap-
pointed as a First Aid Attendant shall be
paid $4.60 per week extra.

ENGINEERING AND ENGINE DRIVERS
(Nickel Smelting).

Award No. 4 of 1973.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 792 of 1984.

Between the Federated Engine Drivers’ and Firemen’s
Union of Workers of Western Australia, Applicant
and Western Mining Corporation Limited, Respon-
dent.

Order.

HAVING heard Mr S.R. Pike on behalf of the appli-

cant, Mr P.L. Scott on behalf of Western Mining Cor-

poration Limited and Mr A.R. Beech on behalf of the

Trades and Labor Council of Western Australia (In-

tervening) and by consent, the Commission, being

satisfied that the variation conforms with the principles



65 W.ALG.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 27

enunciated by the Commission in Court Session in Mat-
ter No. 461 of 1983 and pursuant to the powers confer-
red on it under the Industrial Arbitration Act 1979
hereby orders:—

That the Engineering and Engine Drivers (Nickel
Smelting) Award No. 4 of 1973 as varied be further
varied in accordance with the following schedule
and that such variation shall have effect from the
beginning of the first pay period commencing on or
after 1 October 1984.

Dated at Perth this 18th day of December 1984,
By the Commission in Court Session,

(Sgd.) B.J. COLLIER,
[L.S.] Commissioner.

Schedule.
Clause 28.—Wages: Delete subclause (1) of this clause
and insert in lieu:
(1) The minimum rates of wages payable to
workers covered by this award shall be as

follows: —
$
Examiner 254.70
Instrument Maker and/or Repairer... 266.90
Fitter 254.70
Welder — 1st Class........coeveeeinnnnns 254.70
Boilermaker 254.70
Electrical Fitter.....coooovvviiveviinnns 254.70
Electrician— Special Class 271.80

Machinist — First Class (Toolroom)... 257.40
Machinist — First Class

(Engineering).............. 254.70
— Second Class............... 229.10
— Third Class 220.40
Motor Mechanic...........coovvveiin.ne 254.70
Rigger Fully Licensed 243.70
Tool Storeman........ et 225.40
Battery Attendant 215.90
Trades AsSistant.........ccccveeeervnenene 216.10
Crane Attendant and Dogman 219.60
GTCASET ve vt entiiei et eaneereaneanans 219.00

Mobile Crane Driver Lifting

Capacity —
more than 10 tons but not more
than 20 tons......ccoeeveivennnne. 239.70
more than 20 tons but not more

than 40 tons........covevvennne. 242.80
Power Unit Controller 266.00
Assistant Power Unit Controller...... 254.30
Auxiliary Plant Attendant 233.80
Overhead Electric Crane Driver....... 244.20

Auxiliary Plant Attendant Trainee 221.20

ENGINEERING TRADES AND ENGINE DRIVERS
(Nickel Refining).
Award No. 10 of 1971.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 790 of 1984.

Between the Federated Engine Drivers’ and Firemen’s
Union of Workers of Western Australia, Applicant
and Western Mining Corporation Limited, Respon-
dent,

Order.

HAVING heard Mr S.R. Pike on behalf of the appli-
cant, Mr P.L. Scott on behalf of Western Mining Cor-
poration Limited and Mr A.R. Beech on behalf of the
Trades and Labor Council of Western Australia (In-
tervening) and by consent, the Commission, being
satisfied that the variation conforms with the principles
enunciated by the Commission in Court Session in Mat-
ter No. 461 of 1983 and pursuant to the powers confer-
red on it under the Industrial Arbitration Act 1979
hereby orders:—

That the Engineering Trades and Engine Drivers
(Nickel Refining) Award No. 10 of 1971 as varied
be further varied in accordance with the following
schedule and that such variation shall have effect
from the beginning of the first pay period commen-
cing on or after 1 October 1984.

Dated at Perth this 18th day of December 1984.
By the Commission in Court Session,

(Sgd.) B.J. COLLIER,
[L.S.] Commissioner.

Schedule.
Clause 30.—Wages: Delete subclause (1) of this clause
and insert in lieu:
(1) Subject to the provisions of subclause (5) of
this clause, the minimum rates of wages payable to
the workers covered by this award shall be as

follows:
$
Examiner 254.70
Instrument Maker and/or Repairer... 266.90
Fitter 254.70
Boilermaker.......coovviiiiiiiiinninnnnn 254.70
Electrical Fitter 254.70
Electrician— Special Class............... 271.80

Machinist — First Class (Toolmaker).. 254.70
Machinist — First Class

(Engineering).............. 254.70
— Second Class 231.30
— Third Class................. 222.70
Motor Mechanic 254.70
Certified Rigger.....c.coovvieiiiiniae. 245.90
Rigger — Other 229.60
Tool Storeman......o..oveeevveeneenennens 221.90
Battery Attendant 216.20
Trades Assistant............ccceevininenns 215.30
Crane Attendant and Dogman 218.20
(€} (7 1<) ST PRN 225.20
Mobile Crane Driver Lifting
Capacity —
more than 10 tons but less than
20 tONS..iiiiireiiiire i 241.80
more than 20 tons but less than
40 tONS..iiiriiiiriiiiieaiaaianes 245.20

Power House Operator — Grade 1... 275.00
Power House Operator — Grade 2...  259.90
Trainee Operator.........coeveeeiirennnn. 238.10
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ENGINEERING TRADES
(State Energy Commission)

Award No. 1 of 1969.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 943 of 1984.

Between Australasian Society of Engineers, Moulders
and Foundry Workers, Industrial Union of
Workers, Western Australian Branch and Others,
Applicants and the State Energy Commission of
Western Australia, Respondent.

Interim Order.

HAVING heard Dr J. Crouch on behalf of the Australa-
sian Society of Engineers, Moulders and Foundry
Workers, Industrial Union of Workers, Western
Australian Branch and the Amalgamated Metal
Workers and Shipwrights Union of Western Australia,
Mr M. Beatty on behalf of the Electrical Trades Union
of Workers of Australia, Western Australian Branch
and Mr N. Fry on behalf of the Respondent, and by
consent the Commission, pursuant to the powers con-
ferred on it under the Industrial Arbitration Act 1979
hereby orders —

That the Engineering Trades (State Energy Com-
mission) Award No. 1 of 1969 be varied in accor-
dance with the following schedule and that such
variation shall have effect as from the beginning of
the first pay period on or after 6 December 1984,

Dated at Perth this 12th day of December 1984.

(Sgd.) G.A. JOHNSON,
[L.S.] Commissioner.

Schedule.

Clause 31.—Special Rates and Provisions: Renumber
subclause (22) of this clause to subclause (23) and insert
the following new subclause (22):

(22) Employes working in the operating Power
Station at Muja shall be paid an allowance of $1.74
for each day on which they are required to report
for duty.

FROZEN FOODS.
Award No. 25 of 1977.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 811 of 1983.

Between the Food Preservers Union of Western Aus-
tralia, Union of Workers, Applicant and Peters
Foods (W.A.) Pty Ltd and Others, Respondents.

Order.

HAVING heard Mr I. Sands on behalf of the applicant

and intervening on behalf of the Trades and Labor

Council of Western Australia and Mr B. McCarthy on

behalf of the respondents, and by consent the Commis-

sion, pursuant to the powers conferred on it under the

Industrial Arbitration Act 1979, hereby orders —

That the Frozen Foods Award No. 25 of 1977 be
varied in accordance with the following Schedule A
and consolidated in accordance with Schedule B

and that such variation and consolidation shall
have effect as from the beginning of the first pay
period commencing on or after 1 September 1984.

Dated at Perth this 21st day of December 1984.

(Sgd.) G.A. JOHNSON,
[L.S.] Commissioner.

Schedule A.

1. Clause 2.—Arrangement: Delete this clause and in-
sert in lieu:

2.—Arrangement.

1. Title.

2. Arrangement.

3. Scope.

4. Area.

5. Term.

6. Definitions.

7. Wages.

8. Hours of Work.

8A. Implementation of 38 Hour Week.

8B. Procedures for In-Plant Discussions.
9. Overtime. i
10. Shift Work.

11. Meal Interval.

12. Contract of Service.

13. Part-time Work.

14. Mixed Functions.

15. Holidays.

16. Annual Leave.

17. Absence Through Sickness.

18. Payment of Wages.

19. Time and Wages Record.

20. Under Rate Employees.

21. Limitation of Female Work.

22. Inspection by Union.

23. General Conditions.

24. Posting of Award and Union Notices.

25. Board of Reference.

26. Long Service Leave.

27. Travelling Time.

28. Casual Provisions.

29. Location Allowances.

30. Junior Employees Certificate.

31. Cold Chambers.

32. Bereavement Leave.

33. Maternity Leave.

Addendum.
Schedule of Respondents.

2. Clause 3.—Scope: Delete this clause and insert in
lieu:
3.—Scope.

This award shall apply to all workers employed
by the Respondents in the classification described in
Clause 7.—Wages hereof engaged in the killing,
dressing, preparation and/or processing of quick-
freeze or other method of preservation of fish
(other than molluscs or crustacea), vegetables,
poultry or any part thereof. Provided that this
award shall not apply to workers covered by the
Fruit and Vegetable Processing Award No. 28 of
1966 as amended or any award replacing it. Provid-
ed that with respect to Hunt Canning Co. Pty. Ltd.
the provision contained in the addendum to this
Award shall apply in lieu of the provisions applying
generally.

3. Clause 6.—Definitions: Delete subclause (2) of this
clause and insert in lieu:

(2) ““Casual Employee’” shall mean an employee
engaged and paid as such, provided that the max-
imum hours for a casual employee shall not exceed
38 in one week. An employee who is dismissed
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through no fault of his own within one month of
commencing employment shall be paid as a Casual
Employee for the period of his employment.

4. Clause 7.—Wages: Delete subclause (5) of this

clause and insert in lieu:

(5) Casual Employee — all casual employees as
defined shall be paid one thirty eighth of the rate
prescribed for their classification for each hour
worked plus 20 per cent.

5. Clause 8.—Hours: Delete this clause and insert in

lieu:

8.—Hours.

(1) Subject to Clause 8A.—Implementation of
38 Hour Week and Clause 8B.—Procedures for In-
Plant Discussions and subject to the exceptions
hereinafter provided, the ordinary hours of work
which commenced from the first pay period on or
after 1 September 1984 shall be an average of 38 per
week to be worked on one of the following basis:

(i) 38 hours within a work cycle not ex-
ceeding seven consecutive days; or

(i) 76 hours within a work cycle not ex-
ceeding 14 consecutive days; or

(iii) 114 hours within a work cycle not ex-
ceeding 21 consecutive days; or

(iv) 152 hours within a work cycle not ex-
ceeding 28 consecutive days.

(2) The ordinary hours of duty shall be worked
on Monday to Friday inclusive and subject to
Clause 10.—Shift Work, between the hours of 6.00
a.m. and 6.00 p.m.

(3) In the case of seasonal processing the starting
and finishing times other than those prescribed in
subclause (2) of this clause may, in any particular
case be fixed by agreement between the employer
and the union. In the event of any dispute the
Board of Reference may determine the matter.

(4) The starting and finishing times in any
establishment shall only be altered by the employer
giving seven days notice to the employees of such
alteration, except where otherwise agreed between
the employer and the union.

(5) (a) An employer, with the agreement of the
majority of the employees concerned, may
substitute the day an employee is to take off for
another day in the case of a breakdown in
machinery or a failure or shortage of electric power
or to meet the requirements of the business in the
event of rush orders or some other emergency situa-
tion.

(b) An individual employee, with the agreement
of his employer, may substitute the day he is to take
off for another day.

6. After Clause 8.—Hours insert the following new
Clause 8A.—Implementation of 38 Hour Week.

8A.—Implementation of 38 Hour Week.

(1) In each plant, an assessment should be made
as to which method of implementation best suits
the business and the proposal shall be discussed
with the employees concerned, the objective being
to reach agreement on method of implementation
prior to the first pay period commencing on or after
1 September 1984.

(2) Where an employer implements the 38 hour
week at a date later than the first pay period com-
mencing on or after 1 September 1984, an employee
shall become entitled to a payment at the date of
implementation, which shall accrue at the rate of
two ordinary hours pay for each week of 40 or-
dinary hours that is worked after 1 September 1984.
Provided that in any such week, where less than 40
ordinary hours are worked, then the rate of two or-

7.

dinary hours pay shall be reduced proportionately,
except where an employee is absent from duty in a
circumstance that entitles him to payment for the
absence pursuant to other provisions of the award.

(3) The method of implementation of the 38
hour week may be any one of the following:

(a) by employees working less than eight or-
dinary hours on one day each week; or

(b) by fixing one week day on which all
employees will be off during a particular
work cycle; or

(¢) by rostering employees off on various
days of the week during a particular work
cycle so that each employee has one week-
day off during that cycle.

(4) Where the ordinary hours of duty are worked
in accordance with subclause (3) (a) of this clause
the day wherein an employee works less than eight
hours shall be a Friday.

(5) Where such time off duty as prescribed in
subclause (3) of this clause falls on a Public Holiday
as prescribed in Clause 15.—Holidays, the next
working day shall be taken in lieu of the time off
unless an alternative day in that work cycle is
agreed in writing between the employer and the
employee,

(6) Each day of paid leave entitlements taken
and any public holiday occurring during any cycle
of work, shall be regarded as a day worked on ac-
crual purposes.

(7) In cases where, by virtue of the arrangement
of his ordinary working hours an employee, in ac-
cordance with paragraphs (3) (b) and (c) hereof, is
entitled to a day off during his work cycle, such
employee shall be advised by the employer at least
four weeks in advance of the weekday he is to take
off.

(8) The provisions of thjs clause shall not apply
to casual or part-time employees.

After Clause 8A.—Implementation of 38 Hour

Week insert the following new Clause 8B.—Procedures
for In-Plant Discussions.

new

8B.—Procedures for In-Plant Discussions.

(1) Procedures shall be established for in-plant
discussions between the employer and the Union,
the objective being to agree on the method of im-
plementing a 38 hour week and entailing an objec-
tive review of current practices to establish where
improvements can be made and implemented.

(2) The procedures should allow for in-plant
discussions to continue even though all matters may
not be resolved by 1 September 1984.

(3) The procedures should make suggestions as
to the recording of understandings reached and
methods of communicating agreements and
understandings to all employees, including the
overcoming of language difficulties..

(4) The procedures should allow for the
monitoring of agreements and understandings
reached in-plant.

(5) In cases where agreement cannot be reached
in-plant in the first instance or where problems arise
after initial agreements or understandings have
been achieved in-plant, a formal monitoring pro-
cedure shall apply.

. Clause 9.—Overtime: After subclause (6) add the

subclause (7).

(7) Notwithstanding anything contained in this
award, an employer may require any employee to
work reasonable overtime at overtime rates and
such employee shall work overtime in accordance
with such requirement.
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12. Clause 18.—Payment of Wages: Delete this
clause and insert in lieu:

9. Clause 13.—Part-Time Employees: Delete this
clause and insert in lieu:

13.—Part-Time Employees.

(1) ““Part-time Employee’” shall mean any
employees who work regularly from week to week
for more than 15 hours and less than 38 hours each
week.

Such a part-time employee shall be paid at the
rate of one thirty eighth of the ordinary rate of
wage prescribed by this award for the class of work
performed for each hour worked each week during
the hours prescribed in Clause 8.—Hours of Work
of this award.

(2) (a) Payment of holidays, annual leave and
absence through sickness for such part time
workers, pursuant to Clauses 15.—Holidays,
16.—Annual Leave and 17.—Sick Leave, of this
award, shall be in the proportion that the hours
regularly worked each week bears to 38 hours.

(b) For the purpose of calculating the payment
for annual leave hereunder the hours regularly
worked each week shall be the weekly arithmetical
average of the total ordinary hours worked during
the qualifying period for such annual leave.

'10. Clause 16.—Annual Leave: Delete subclause
(4) (a) of this clause and insert in lieu:

(4) (a) If after one month’s continuous service in

" any qualifying 12 monthly period an employee

lawfully leaves his employment or his employment

is terminated by the employer through no fault of

the employee, the employee shall be paid 2.923

hours pay at his ordinary rate of wage in respect of
each completed week of continuous service.

11. Clause 17.—Absence Through Sickness: Delete

subclause (1) of this clause and insert in lieu:

(1) (a) An employee who is unable to attend or
remain in his place of employment during the or-
dinary hours of work by reason of personal ill
health or injury shall be entitled to payment during
such absence in accordance with the provisions of
this clause.

(b) An employee who works an average of 38 or-
dinary hours each week during a particular work
cycle shall be entitled to pay during such absence
calculated as follows:

duration of absence X

ordinary hours normally 5
worked that day

An employee shall not be entitled to claim pay-
ment for personal ill health or injury nor will his
sick leave entitlement be reduced if such ill health or
injury occurs on the week day he is to take off duty
occasioned by subclause (1) of Clause 8.—Hours of
this award.

(¢) Notwithstanding the provisions of paragraph
(b) of this subclause an employer may adopt an
alternative method of payment of sick entitlements
where the employer and the majority of his
employees so agree.

(d) Entitlement to payment shall accrue at the
rate of one sixth of a week for each completed
month of service with the employer.

(e) If in the first or successive years of service
with the employer an employee is absent on the
ground of personal ill health or injury for a period
longer than his entitlement to paid sick leave, pay-
ment may be adjusted at the end of that year of ser-
vice, or at the time the employee’s services ter-
minate, if before the end of that year of service, to
the extent that the employee has become entitled to
further paid sick leave during the year of service.

appropriate weekly rate

18.—Payment of Wages.
(1) Wages shall be paid weekly on a weekday
other than Saturday and not more than two days
pay shall be kept in hand.

(2) Employee who actually works 38 ordinary
hours each week: In the case of an employee whose
ordinary hours of work are arranged so that he
works 38 ordinary hours each week, wages shall be
paid weekly.

(3) Employee who works an average of 38 or-
dinary hours each week: In the case of an employee
whose ordinary hours of work are arranged so that
he works an average of 38 ordinary hours each
week during a particular work cycle, wages may be
paid weekly according to a weekly average of or-
dinary hours worked even though more or less than
38 ordinary hours may be worked in any particular
week of the work cycle.

(4) Rostered day off coinciding with pay day: In
the event that an employee, by virtue of the ar-
rangement of his ordinary working hours, is to take
a day off on a day which coincides with pay day,
such employee shall be paid no later than the work-
ing day immediately following pay day.

(5) Commencement and Termination of
Employment.

(@) An employee who lawfully leave his
employment or is dismissed for reasons
other ‘than misconduct shall be paid all
moneys due to him at the termination of
his service with the employer, before leav-
ing the employers premises or alternative-
ly (except in the case of casual employee) a
cheque for the amount due may be for-
warded to the employees last known ad-
dress within 48 hours of such termination.

(b) An employee who commences employ-
ment during a work cycle shall either —
(i) receive payment for any Day Off
duty occasioned by subclause (1) of
Clause 8.—Hours only for the
hours accrued toward that day off
during the work cycle;
(ii) be paid for the hours actually
worked in that work cycle and not
be granted a day off with pay.

(¢) An employee who has not taken the Day
Off due to him during the work cycle in
which employment is terminated, the
wages due to that employee shall include a
total of hours accrued toward that day off
during that work cycle for which payment
has not already been made.

(d) Where the employee has taken a Day Off
during the 'work cycle in which employ-
ment is terminated, the wages due to that
employee shall be reduced by the total of
hours for which payment has already been
made but which have not accrued toward
that Day Off during the work cycle.

(6) Payment for Day Off.

(a) An employee who is absent from duty
other than on a public holiday or day in
lieu thereof, paid sick leave, bereavement
leave shall have his payment for any Day
Off duty occasioned by subclause (1) of
Clause 8.—Hours of Work of this award
reduced proportionately.

13. Clause 25.—Board of Reference: Delete this

clause and insert in lieu:

25.—Board of Reference.
The Board of Reference referred to in this
Award, is that Board of Reference established by
section 48 of the Industrial Arbitration Act 1979.
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14. Clause 28.—Casual Provisions: Delete subclause
(4) of this clause and insert in lieu:

(4) Work performed in excess of 38 hours in any
week shall be paid for at the rate of time and a half
for the first eight hours and double time thereafter,
together with the casual loading of 20 per cent.

15. Clause 33.—Preference to Unionists: Delete this
clause and re-number Clauses 33 and 34 to 32 and 33
respectively.

16. Where the word ‘‘worker’’ appears in the award
where not otherwise provided for in these amendments,
reference to the word ‘“‘worker’ shall be changed to
reference to the word “‘employee’’.

17. After final Clause 33.—Maternity Leave add the
following addendum.

Addendum.

The following provisions shall apply to Hunt
Canning Co. Pty. Ltd.

Clause 6.—Definitions: Insert in lieu of
subclause (2) the following:

(2) ““Casual Employee”” shall mean an
employee (other than a part-time employee
defined in Clause 13.—Part Time Employee of
this award) engaged and paid as such.

Provided that any employee who is dismiss-
ed through no fault of his own within one
month of commencing employment shall be
paid as a casual employee for the period so
worked.

Clause 7.—Wages: Insert in lieu of subclause (5)
the following:

(5) Casual Employees: All casual employees
as defined shall be paid at the rate prescribed
for their classification plus 20 per cent.

Clause 8.—Hours: Insert in lieu of this clause the
following:

8.—Hours.

(1) (a) Except as hereinafter provided, the
ordinary working hours shall not exceed 40 in
any one week and subject to Clause 10.—Shift

- Work shall be worked between 6.00 a.m. and
6.00 p.m. on Monday to Friday inclusive.

(b) In the case of seasonal processing the
starting or finishing times other than those
prescribed in paragraph (a) of this subclause
may, in any particular case be fixed by agree-
ment between the employer and the union. In
the event of any dispute the Board of
Reference may determine the matter.

(2) The starting and finishing times in any
establishment shall only be altered by the
employer giving seven days’ notice to his
employees of such alteration, except where
otherwise agreed between the employer and the
union.

Clause 8A.—Implementation of 38 Hour Week:
This clause does not apply.

Clause 8B.—Procedures for In-Plant Discus-
sions: This clause does not apply.

Clause 13.—Part Time Employees: Insert in lieu
of this clause the following:

13.—Part Time Employees.

(1) ““Part-time Employee’’ shall mean any
-employee who works regularly from week to
week for more than 25 hours and less than 40
hours each week.

Such a part-time employee shall be paid at
the rate of one-fortieth of the ordinary rate of
wage prescribed by the award for the class of
work performed for each hour worked each
week during the hours prescribed in Clause
8.—Hours of this award.

(2) (a) Payment for holidays, annual leave
and absences through sickness for each part-
time employee pursuant to Clauses
15.—Holidays, 16.—Annual Leave and
17.—Sick Leave of this award shall be in the
proportion that the hours regularly worked
each week bear to 40 hours.

(b) For the purpose of calculating the pay-
ment for annual leave hereunder the hours
regularly worked each week shall be the weekly
arithmetical average of the total ordinary
hours worked during the qualifying period for
such annual leave,

Clause 16.—Annual Leave: Insert in lieu of
subclause (4) (a) the following:

(4) (a) If after one month’s continuous ser-
vice in any qualifying 12 monthly period an
employee lawfully leaves his employment or
his employment is terminated by the employer
through no fault of the employee, the
employee shall be paid 3.08 hours pay at his or-
dinary rate of wage in respect of each com-
pleted week of continuous service.

Clause 17.—Absence Through Sickness: Insert in
lieu of subclause (1) the following:

- (1) (a) Anemployee who is unable to attend

or remain at his place of employment during
the ordinary hours of work by reason of per-
sonal ill health or injury shall be entitled to
payment during such absence in accord with
the following provisions.

(b) Entitlement to payment shall accrue at
the rate of one sixth of a week for each com-
pleted month of service with the employer.

(¢) If in the first or successive years of ser-
vice with the employer an employee is absent
on the ground of personal ill health or injury
for a period longer than his entitlement to paid
sick leave, payment may be adjusted at the end
of that year of service, or at the time the
employee’s services terminate, if before the
end of that year of service, to the extent that
the employee has become entitled to further
paid sick leave during that year of service.

Clause 18.—Payment of Wages: Insert in lieu of
this clause the following:

18.—Payment of Wages.
(1) Wages shall be paid at least weekly.

(2) Not more than two days’ wages shall be
kept in hand by the employer.

(3) When an employee’s services are ter-
minated he shall be paid all wages due before
leaving the employer’s premises or alternative-
ly (except in the case of casual workers) a che-
que for the amount due may be forwarded to
the employee’s last known address within 48
hours of such termination.

Clause 28.—Casual Provisions: Insert in lieu of
subclause (4) the following:

(4) Work performed in excess of 40 hours in
any week shall be paid for at the rate of time
and a half for the first eight hours and double
time thereafter, together with the casual
loading of 20 per cent.

Schedule B.
Award No. 25 of 1977.

1.—Title.

This award shall be known as the Frozen Foods
Award 1977 and replaces Award No. 30 of 1968 as
amended.
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2.—Arrangement.

1. Title.

2. Arrangement.

3. Scope.

4. Area.

5. Term.

6. Definitions.

7. Wages.

8. Hours of Work.

8A. Implementation of 38 Hour Week.
8B. Procedures for In-Plant Discussions.
9. Overtime.

10. Shift Work.

11. Meal Interval.

12. Contract of Service.

13. Part-time Work.

14. Mixed Functions.

15. Holidays.

16. Annual Leave.

17. Absence Through Sickness.
18. Payment of Wages.

19. Time and Wages Record.

20. Under Rate Employees.

21. Limitation of Female Work.
22. Inspection by Union.

23. General Conditions.

24. Posting of Award and Union Notices.
25. Board of Reference.

26. Long Service Leave.

27. Travelling Time.

28. Casual Provisions.

29. Location Allowance.

30. Junior Employees Certificate.
31. Cold Chambers.

32. Bereavement Leave.

33. Maternity Leave.

Addendum.
Schedule of Respondents.

3.—Scope.

This award shall apply to all workers employed by the
Respondents in the classification described in Clause
7.—Wages hereof engaged in the killing, dressing,
preparation and/or processing of quick-freeze or other
method of preservation of fish (other than molluscs or
crustacea), vegetables, poultry or any part thereof. Pro-
vided that this award shall not apply to workers covered
by the Fruit and Vegetable Processing Award No. 28 of
1966 as amended or any award replacing it. Provided
that with respect to Hunt Canning Co. Pty. Ltd. the
provision contained in the addendum to this Award
shall apply in lieu of the provisions applying generally.

4,—Area.

This award shall apply throughout the State of
Western Australia.

5.—Term.

The term of this award shall be for a period of two
years from 14 March 1978 with the exception of Clause
7.—Wages which shall operate from the first pay period
on or after 28 February 1978.

6.—Definitions.

(1) ““Leading Hand”’ shall mean an employee who is
appointed as such by the employer and who in addition
to his ordinary duties is required by the employer to
supervise the work of other employees.

(2) ““Casual Employee’” shall mean an employee
engaged and paid as such, provided that the maximum
hours for a casual employee shall not exceed 38 in one
week. An employee who is dismissed through no fault of
his own within one month of commencing employment
shall be paid as a Casual Employee for the period of his
employment.

7.—Wages.
The following shall be the minimum weekly rate of
wage payable to employees covered by this award.

(1) Adult Employees Classifications $
(a) Fish and Vegetable Processing

(i) Hand Filletter...........c..c...... 239.30
(ii) Retort Operator.....c...c..eueuene 239.30

(iii) Employees engaged in the
seaming and sealing of cans... 239.30

(iv) Fish Splitting Machine
OPerator.cvverereneneannieneninnnnn 233.80

(b) Poultry Processing
(i) Employees engaged in the kill-

ing of poultry (manual)......... 252.10
(ii) Employees engaged in the kill-
ing of poultry (machine)........ 239.30

(iii) Employees engaged in the
operating of a power driven
SAW OF CUtter...ccovvvininininenns 246.60
(iv) Employees engaged in the
hanging of live poultry on a

chain conveyor..........cocovuen. 241.00
(v) Employees engaged in the
boning of poultry................ 239.30

(vi) Employees engaged in the
drawing or dressing of poultry
or in the weighing or grading

of poultry.....ocoivvviiinnnne. 237.50

(¢) General Factory Hands
Poultry Processing..........eeoeuenns 233.80
OtHErS . v iirviereieeeieeereeens 230.10

(2) Junior Employees (Per cent of General Factory
Hand)

per cent
Under 16 years of age...c...ccovevvvennns 50
16to 17 years of age...eveneeeencniinnninnne. 60
17to 18 yearsof age........coceeeviniininns 70
18to 19 years of age...oveveerininininniannns 80
19to 20 years of age....c.evvueenereninenenn. 50
20 years and OVET......ovvveneriirieininennne. Adult

Junior Employees aged 18 years of age and over

engaged in work classified in subclauses (1) (a) or

(1) (b) of this clause shall be paid the appropriate

adult rate.

(3) Leading Hands (Per week extra)

A Leading Hand in charge of: $

(a) Less than three other employees.... 7.30
(b) Not less than three and not more

than ten other employees............. 14.40
(¢) More than 10 other employees...... 21.20

(4) Additional Rates.

(a) Employees required to work in a cold chamber
at a temperature below 0 degrees Celsius shall
in addition to the ordinary rates prescribed in
this clause be paid 30 cents per hour for each
hour they are required to spend 20 minutes or
more in such a chamber.

(b) An employee appointed by the employer for
fish or pea quality control inspection shall be
paid 30 cents per hour in addition to the rates
prescribed herein.

(5) Casual Employee: All casual employees as defined
shall be paid one thirty eighth of the rate prescribed for
their classification for each hour worked plus 20 per
cent.

8.—Hours.

(1) Subject to Clause 8A.—Implementation of 38
Hour Week and Clause 8B.—Procedures for In-Plant
Discussions and subject to the exceptions hereinafter
provided, the ordinary hours of work which commenced
from the first pay period on or after 1 September 1984
shall be an average of 38 per week to be worked on one
of the following basis:

(i) 38 hours within a work cycle not exceeding
seven consecutive days; or
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(ii) 76 hours within a work cycle not exceeding 14
consecutive days; or

(iii) 114 hours within a work cycle not exceeding 21
consecutive days; or

(iv) 152 hours within a work cycle not exceeding 28
consecutive days.

(2) The ordinary hours of duty shall be worked on
Monday to Friday inclusive and subject to Clause
10.—Shift Work, between the hours of 6.00 a.m. and
6.00 p.m.

(3) In the case of seasonal processing the starting and
finishing times other than those prescribed in subclause
(2) of this clause may, in any particular case be fixed by
agreement between the employer and the union. In the
event of any dispute the Board of Reference may deter-
mine the matter.

(4) The starting and finishing times in any establish-
ment shall only be altered by the employer giving seven
days notice to the employees of such alteration, except
where otherwise agreed between the employer and the
union.

(5) (@) An employer, with the agreement of the ma-
jority of the employees concerned, may substitute the
day an employee is to take off for another day in the
case of a breakdown in machinery or a failure or shor-
tage of electric power or to meet the requirements of the
business in the event of rush orders or some other
emergency situation.

(b) An individual employee, with the agreement of
his employer, may substitute the day he is to take off for
another day.

8A.—Implementation of 38 Hour Week.

(1) Ineach plant, an assessment should be made as to
which method of implementation best suits the business
and the proposal shall be discussed with the employees
concerned, the objective being to reach agreement on
method of implementation prior to the first pay period
commencing on or after 1 September 1984.

(2) Where an employer implements the 38 hour week
at a date later than the first pay period commencing on
or after 1 September 1984, an employee shall become en-
titled to a payment at the date of implementation, which
shall accrue at the rate of two ordinary hours pay for
each week of 40 ordinary hours that is worked after |
September 1984. Provided that in any such week, where
less than 40 ordinary hours are worked, then the rate of
two ordinary hours pay shall be reduced proportionate-
ly, except where an employee is absent from duty in a
circumstance that entitles him to payment for the
absence pursuant to other provisions of the award.

(3) The method of implementation of the 38 hour
week may be any one of the following:

(a) by employees working less than eight ordinary
hours on one day each week; or

(b) by fixing one week day on which all employees
will be off during a particular work cycle; or

(¢) by rostering employees off on various days of
the week during a particular work cycle so that
each employee has one weekday off during
that cycle.

(4) Where the ordinary hours of duty are worked in
accordance with subclause (3) (a) of this clause the day
wherein an employee works less than eight hours shall be
a Friday.

(5) Where such time off duty as prescribed in
subclause (3) of this clause falls on a Public Holiday as
prescribed in Clause 15.—Holidays, the next working
day shall be taken in lieu of the time unless an alter-
native day in that work cycle is agreed in writing beween
the employer and the employee.

(6) Each day of paid leave entitlements taken and any
public holiday occurring during any cycle of work, shall
be regarded as a day worked on accrual purposes.
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(7) Incases where, by virtue of the arrangement of his
ordinary working hours an employee, in accordance
with paragraphs (3) (b) and (c) hereof, is entitled to a
day off during his work cycle, such employee shall be
advised by the employer at least four weeks in advance
of the weekday he is to take off.

(8) The provisions of this clause shall not apply to
casual or part-time employees.

8B.—Procedures for In-Plant Discussions.

(1) Procedures shall be established for in-plant
discussions between the employer and the Union, the
objective being to agree on the method of implementing
a 38 hour week and entailing an objective review of cur-
rent practices to establish where improvements can be
made and implemented.

(2) The procedures should allow for in-plant discus-
sions to continue even though all matters may not be
resolved by 1 September 1984,

(3) The procedures should make suggestions as to the
recording of understandings reached and methods of
communicating agreements and understandings to all
employees, including the overcoming of language dif-
ficulties.

(4) The procedures should allow for the monitoring
of agreements and understandings reached in-plant.

(5) In cases where agreement cannot be reached in-
plant in the first instance or where problems arise after
initial agreements or understandings have been achieved
in-plant, a formal monitoring procedure shall apply.

9.—OQOvertime.

(1) All time worked in excess of eight hours per day
or before the usual starting time or after the usual
finishing time shall be paid for at the rate of time and a
half for the first two hours and double time thereafter.

(2) (a) All work performed after 12 noon Saturday or
on Sunday shall be paid for at the rate of double time.

(b) Work done on any day prescribed as a holiday
under this award shall be paid for at the rate of double
time and a half.

(3) (a) An employee required to work overtime for
more than two hours, without being notified on the
previous day or earlier that he will be so required to
work, shall be supplied with a meal by the employer or
paid $3.50 for a meal.

(b) If the amount of overtime required to be worked
necessitates a second or subsequent meal, the employer
shall, unless he has notified the employees concerned on
the previous day or earlier that such second or subse-
quent meal will also be required, provide such meals or
pay an amount of $2.75 for each second or subsequent
meal.

(¢) No such payments need be made to employees liv-
ing in the same locality as their workshops who can
reasonably return home for such meals.

(d) If an employee in consequence of receiving such
notice has provided himself with a meal or meals and is
not required to work overtime or is required to work less
overtime than notified, he shall be paid the amounts
above prescribed in respect of the meals not then re-
quired.

(4) Rest Period.

(a) When overtime work is necessary it shall,
wherever reasonably practicable, be so arrang-
ed that employees have at least eight con-
secutive hours off duty between the work of
successive days.

(b) An employee (other than a casual employee)
who works so much overtime between the ter-
mination of his ordinary work on one day and
the commencement of his ordinary work on
the next day that he has not at least eight con-
secutive hours off duty between these times
shall, subject to this subclause be released after
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completion of such overtime until he has had
eight consecutive hours off duty without loss
of pay for ordinary working time occurring
during such absence.

(c) If, on the instructions of his employer, such an
employee resumes or continues work without
having had such eight consecutive hours off
duty, he shall be paid at double rates until he is
released from duty for such period and he shall
then be entitled to be absent until he has had
eight consecutive hours off duty without loss
of pay for ordinary working time occurring
during such absence.

(5) When an employee is required to hold himself in
readiness for a call to work after ordinary hours, he shall
be paid at ordinary rates for the time he so holds himself
in readiness.

(6) When an employee is recalled to work after leav-
ing the job or is required to report for work (and so
reports) on a public holiday or on a day other than an
ordinary working day:—

(a) He shall be paid for at least three hours at the
appropriate rate for each such occasion, but
not more than once in respect of any period of
time;

(b) time reasonably spent in getting to and from
work shall be counted as time worked.

(7) Notwithstanding anything contained in this
award, an employer may require any employee to work
reasonable overtime at overtime rates and such
employee shall work overtime in accordance with such
requirement.

10.—Shift Work.

(1) An employer may, if he so desires, work his
establishment on shifts, but before doing so he shall give
notice of his intention to the union and of the intended
starting and finishing times of ordinary working hours
of the respective shifts.

(2) (a) Where any particular process is carried out on
shift other than day shift, and less than five consecutive
afternoon or five consecutive night shifts are worked on
that process then the employees employed on such after-
noon or night shifts shall be paid at overtime rates.

(b) The sequence of work shall not be deemed to be
broken under the preceding paragraph by reason of the
fact that work on the process is not carried out on a
Saturday or Sunday or on any public holiday.

(3) A shift employee shall, in addition to his ordinary
rate of wage, be paid at the rate of $6.64 per shift when
on afternoon or night shift.

(4) Where an employee is not required to work a shift
in accordance with his normal roster because of any of
the holidays prescribed in Clause 15.—Holidays of this
award he shall be paid the shift loading prescribed in
subclause (3) of this clause for that shift.

(5) Where three shifts are worked, a meal break of
not less than 20 minutes shall be allowed in each shift
and paid for.

11.—Meal Interval.

(1) Not less than 30 minutes nor more than one hour
shall be allowed for a meal each day.

(2) No employee shall be compelled to work 5%
hours without a break for a meal.

(3) When an employee is required for duty during any
meal time whereby his meal time is postponed for more
than one hour he shall be paid at overtime rates until he
gets his meal.

12.—Contract of Service.

(1) (a) Except in the case of a casual employee, the
contract of hiring of every employee shall be a weekly
contract terminable by one week’s notice on either side,
given on any working day or in the event of such notice
not being given by the payment of one week’s pay by the

employer or the forfeiture of one week’s pay by the
employee. Provided this shall not affect the right of an
employer to dismiss an employee without notice for
misconduct. An employee dismissed for misconduct
other than theft or wilful damage shall be entitled to the
payment of wages up to the time of dismissal.

(b) (1) The contract of service for a casual
employee shall be by the hour terminable at
any moment by one hour’s notice on either
side or in the event of such notice not being
given, by the payment of one hour’s pay by
the employer or the forfeiture of one hour’s
pay by the employee.

(iiy Provided that the employment of casual
employees shall not exceed one month.

(2) The employer shall be under no obligation to pay
for any day not worked upon which the employee is re-
quired to present himself for duty, except where such
absence from work is due to illness and comes within the
provisions of Clause 16.—Annual Leave, or such
absence is on account of the holidays to which the
employee is entitled under the provisions of this award.

(3) The employer shall be entitled to deduct payment
for any day or portion of a day upon which the
employee cannot be usefully employed because of any
strike by the union or unions affiliated with it, or by any
other association or union, or through the breakdown
of the employer’s machinery or any stoppage of work by
any cause which the employer cannot reasonably pre-
vent.

(4) Where the provisions of subclause (3) of this
clause apply and an employee reports for work (unless
advised by the employer not to report) he shall be paid
for a minimum of three hours at the appropriate rate.

13.—Part-Time Employees.

(1) “‘Part-time Employee’’ shall mean any employees
who work regularly from week to week for more than 15
hours and less than 38 hours each week.

Such a-part-time employee shall be paid at the rate of
one thirty eighth of the ordinary rate of wage prescribed
by this award for the class of work performed for each
hour worked each week during the hours prescribed in
Clause 8.—Hours of Work of this award.

(2) (a) Payment of holidays, annual leave and
absence through sickness for such part time employees,
pursuant to Clauses 15.—Holidays, 16.—Annual Leave
and 17.—Sick Leave, of this award, shall be in the pro-
portion that the hours regularly worked each week bears
to 38 hours.

(b) For the purpose of calculating the payment for
annual leave hereunder the hours regularly worked each
week shall be the weekly arithmetical average of the
total ordinary hours worked during the qualifying
period for such annual leave.

14.—Mixed Functions.

(1) An employee engaged for more than half of one
day or shift on duties carrying a higher rate than his or-
dinary classification shall be paid the higher rate for
such day or shift. If employed for less than half of one
day or shift he shall be paid the higher rate for the time
so worked.

(2) An employee’s regular rate of wage shall not be
reduced whilst he is temporarily employed on work
classified with a lower minimum rate.

15.—Holidays.

(1) (a) The following days, or the days observed in
lieu shall, subject as hereinafter provided, be allowed as
holidays without deduction of pay, namely: New Year’s
Day, Australia Day, Good Friday, Easter Monday, An-
zac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day. Provided
that another day may be taken as a holiday by arrange-
ment between the parties, in lieu of any of the days nam-
ed in the subclause.
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(b) When any of the days mentioned in paragraph (a)
hereof falls on a Saturday or a Sunday, the holiday shall
be observed on the next succeeding Monday, and when
Boxing Day falls on a Sunday or a Monday the holiday
shall be observed on the next succeeding Tuesday. In
each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted
shall not be a holiday.

(2) On any public holiday not prescribed as a holiday
under this award the employer’s establishment or place
of business may be closed in which case an employee
need not present himself for duty and payment may be
deducted but if work be done ordinary rates of pay shall

apply.

(3) The provisions of this clause shall not apply to
casual employees.

16.—Annual Leave.

(1) Except as hereinafter provided, a period of four
consecutive weeks’ leave with payment as prescribed in
subclause (2) hereof shall be allowed annually to an
employee by his employer after a period of 12 months’
continuous service with that employer.

(2) (a) (i) An employee before going on leave
shall be paid the wages he would have
received in respect of the ordinary time
he would have worked had he not been
on leave during the relevant period.

(il Subject to paragraph (c) hereof an
employee shall, where applicable have
the amount of wages to be received for
annual leave calculated by including the
following where applicable:—

(aa) The rate applicable to him as
prescribed in Clause 7.—Wages.

(bb) Subject to paragraph (b) (ii) the
rate prescribed for work in or-
dinary time by Clause 10.—Shift
Work of this award according to
the employee’s roster or pro-
jected roster including Saturday
and Sunday shifts.

(cc) Any other rate to which the
employee is entitled in accor-
dance with his contract of
employment for ordinary hours
of work.

(b) During a period of annual leave an employee
shall receive a loading calculated on the rate
of wage prescribed by paragraph (a) (ii) (aa)
of this subclause. The loading shall be as
follows: —

(i) Day Employees — An employee who
would have worked on day work had he
not been on leave — a loading of 17V
per cent,

(ii) Shift Employees — An employee who
would have worked on shift work had
he not been on leave — a loading of
17%: per cent.

Provided that where the employee would
have received a shift loading prescribed by
Clause 10.—Shift Work had he not been on
leave during the relevant period and such
loading would have entitled him to a greater
amount than the loading of 17%2 per cent,
then the shift loading shall be added to the
rate of wage prescribed by paragraph
(a) (ii) (aa) of this subclause in lieu of the
17V~ per cent loading.

The loading prescribed by this subclause shall not
apply to proportionate leave on termination.

(3) If any award holiday falls within an employee’s
period of annual leave and is observed on a day which in
the case of that employee would have been an ordinary
working day there shall be added to that period one day
being an ordinary working day for each such holiday
observed as aforesaid.

(4) (a) If after one month’s continuous service in any
qualifying 12 monthly period an employee lawfully
leaves his employment or his employment is terminated
by the employer through no fault of the employee, the
employee shall be paid 2.923 hours pay at his ordinary
rate of wage in respect of each completed week of con-
tinuous service.

(b) In addition to any payment to which he may be
entitled under paragraph (a) hereof, an employee whose
employment terminates after he has completed a 12
monthly qualifying period and who has not been allow-
ed the leave prescribed under this award in respect of
that qualifying period shall be given payment in lieu of
that leave unless:—

(i) He has been justifiably dismissed for miscon-
duct; and

(ii) the misconduct for which he has been dismiss-
ed occurred prior to the completion of that
qualifying period.

(5) Any time in respect of which an employee is ab-
sent from work except time for which he is entitled to
claim sick pay or time spent on holidays or annual leave
as prescribed by this award shall not count for the pur-
pose of determining his right to annual leave.

(6) In special circumstances and by mutual consent of
the employer, the employee, and the union concerned,
annual leave may be taken in not more than two periods,
but neither period shall be less than one week.

(7) An employee shall be given at least two weeks’
notice that he is to take his annual ieave.

(8) The provisions of this clause shall not apply to
casual employees.

17.—Absence Through Sickness.

(1) (a) An employee who is unable to attend or re-
main in his place of employment during the ordinary
hours of work by reason of personal ill heaith or injury
shall be entitled to payment during such absence in ac-
cordance with the provisions of this clause.

(b) An employee who works an average of 38 or-
dinary hours each week during a particular work cycle
shall be entitled to pay during such absence calculated as
follows:

duration of absence X appropriate weekly rate

ordinary hours normally 3
worked that day

An employee shall not be entitled to claim payment
for personal ill health or injury nor will his sick leave en-
titlement be reduced if such ill health or injury occurs on
the week day he is to take off duty occasioned by
subclause (1) of Clause 8.—Hours of this award.

(¢) Notwithstanding the provisions of paragraph (b)
of this subclause an employer may adopt an alternative
method of payment of sick entitlements where the
employer and the majority of his employees so agree.

(d) Entitlement to payment shall accrue at the rate of
one sixth of a week for each completed month of service
with the employer.

(e) Ifin the first or successive years of service with the
employer an employee is absent on the ground of per-
sonal ill health or injury for a period longer than his en-
titlement to paid sick leave, payment may be adjusted at
the end of that year of service, or at the time the
employee’s services terminate, if before the end of that
year of service, to the extent that the employee has
become entitled to further paid sick leave during that
year of service.



36 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE.

65 W.ALG.

(2) The unused portions of the entitlement to paid
sick leave in any one year shall accumulate from year to
year and subject to this clause may be claimed by the
employee if the absence by reason of personal ill health
or injury exceeds the period for which entitlement has
accrued during the year at the time of the absence. Pro-
vided that an employee shall not be entitled to claim
payment for any period exceeding 10 weeks in any one
year of service.

(3) To be entitled to payment in accordance with this
clause the employee shall as soon as reasonably prac-
ticable advise the employer of his inability to attend for
work, the nature of his illness or injury and the
estimated duration of the absence.

Provided that such notice, other than in extraordinary
circumstances shall be given to the employer within 24
hours of the commencement of the absence.

(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence or
who fails to supply such other proof of the illness or in-
jury as the employer may reasonably require provided
that the employee shall not be required to produce a cer-
tificate from a medical practitioner with respect to
absences of two days or less unless after two such
absences in any year of service the employer requests in
writing that the next and subsequent absences in that
year if any, shall be accompanied by such certificate.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suf-
fers personal ill heaith or injury during the time when he
is absent on annual leave and an employee may apply
for and the employer shall grant paid sick leave in place
of paid annual leave.

(b) Application for replacement shall be made within
seven days of resuming work and then only if the
employee was confined to his place of residence or a
hospital as a result of his personal ill health or injury for
a period of seven consecutive days or more and he pro-
duces a certificate from a registered medical practitioner
that he was so confined. Provided that the provisions of
this paragraph do not relieve the employee of the obliga-
tion to advise the employer in accordance with subclause
(3) of this clause if he is unable to attend for work on the
working day next following his annual leave.

{¢) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he proceed-
ed on annual leave and shall not be made with respect to
fractions of a day.

(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and (c)
of this subclause, that portion of the annual leave
equivalent to the paid sick leave is hereby replaced by
the paid sick leave and the replaced annual leave may be
taken at another time mutually agreed to by the
employer and the employee or, failing agreement, shall
be added to the employee’s next period of annual leave
or, if termination occurs before then, be paid for in ac-
cordance with the provisions of Clause 16.—Annual
Leave.

(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is subse-
quently taken provided that the annual leave loading
prescribed in Clause 16.—Annual Leave shall be deemed
to have been paid with respect to the replaced annual
leave.

(6) Where a business has been transmitted from one
employer to another and the employee’s service has been
deemed continuous in accordance with subclause (3) of
clause (2) of the Long Service Leave provisions publish-
ed in volume 59 of the Western Australian Industrial
Guazette at pages 1-6, the paid sick leave standing to the
credit of the employee at the date of transmission from
service with the transmittor shall stand to the credit of
the employee at the commencement of service with the
transmittee and may be claimed in accordance with the
provisions of this clause.

(7) The provisions of this clause with respect to pay-
ment do not apply to employees who are entitled to pay-
ment under the Workers’ Compensation Act nor to
employees whose injury or illness is the result of the
employee’s own misconduct.

(8) The provisions of this clause do not apply to
casual employees.

18.—Payment of Wages.

(1) Wages shall be paid weekly on a weekday other
than Saturday and not more than two days pay shall be
kept in hand.

(2) Employee who actually works 38 ordinary hours
each week: In the case of an employee whose ordinary
hours of work are arranged so that he works 38 ordinary
hours each week, wages shall be paid weekly.

(3) Employee who works an average of 38 ordinary
hours each week: In the case of an employee whose or-
dinary hours of work are arranged so that he works an
average of 38 ordinary hours each week during a par-
ticular work cycle, wages may be paid weekly according
to a weekly average of ordinary hours worked even
though more or less than 38 ordinary hours may be
worked in any particular week of the work cycle.

(4) Rostered day off coinciding with pay day: In the
event that an employee, by virtue of the arrangement of
his ordinary working hours, is to take a day off on a day
which coincides with pay day, such employee shall be
paid no later than the working day immediately follow-
ing pay day.

(5) Commencement and Termination of Employ-
ment.

(a) An employee who lawfully leaves his employ-
ment or is dismissed for reasons other than
misconduct shall be paid all moneys due to him
at the termination of his service with the
employer, before leaving the employers
premises or alternatively (except in the case of
casual employee) a cheque for the amount due
may be forwarded to the employee’s last
known address within 48 hours of such ter-
mination.

(b) An employee who commences employment
during a work cycle shall either —

(i) receive payment for any Day Off duty oc-
casioned by subclause (1) of Clause
8.—Hours only for the hours accrued
toward that day off during the work cycle;

(ii) be paid for the hours actually worked in
that work cycle and not be granted a day
off with pay.

(¢) An employee who has not taken the Day Off
due to him during the work cycle in which
employment is terminated, the wages due to
that employee shall include a total of hours ac-
crued toward that day off during that work cy-
cle for which payment has not already been
made.

(d) Where the employee has taken a Day Off dur-
ing the work cycle in which employment is ter-
minated, the wages due to that employee shall
be reduced by the total of hours for which pay-
ment has already been made but which have
not accrued toward that Day Off during the
work cycle.

(6) Payment for Day Off.

(a) An employee who is absent from duty other
than on a public holiday or day in lieu thereof,
paid sick leave, bereavement leave shall have
his payment for any Day Off duty occasioned
by subclause (1) of Clause 8.—Hours of Work
of this award reduced proportionately.
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19.—Time and Wages Record.

(1) The employer shall keep or cause to be kept, a
record or records containing the following
particulars:—

(a) Full name and last known residential address
of each employee.

(b) Nature of his work.

(c) The starting and finishing times and the hours
worked each day and each week.

(d) The wages and overtime (if any) paid each
week.

(e) The age of each junior employee.

Any system of automatic recording by machine shall
be deemed to comply with the provisions to the extent of
the information recorded.

(2) The time and wages record shall be open for in-
spection by a duly accredited official of the union during
the usual office hours at the employer’s office, or other
convenient place, and the representative may be allowed
to take extracts therefrom. The authorised represen-
tative of the union shall be supplied upon request with
the residential address of each employee.

20.—Under-Rate Employees.

(1) Any employee who by reason of old age or infir-
mity is unable to earn the minimum wage may be paid
such lesser wage as may from time to time be agreed
upon in writing between the Union and the employer.

(2) In the event of no agreement being arrived at, the
matter may be referred to the Board of Reference for
determination.

(3) After application has been made to the Board and
pending the Board’s decision the employee shall be en-
titled to work for and be employed at the proposed
lesser rate.

21.—Limitation of Female Work.

No female employee under the age of 18 years shall be
required to lift or carry weights in excess of 11 kilos and
no female employee over 18 years of age shall be re-
quired to lift or carry weights in excess of 16 kilos.

22.—Inspection by Union.

(1) An accredited representative of the Union shall be
permitted to interview the employees on the business
premises of the employer during non-working times or
meal breaks.

(2) In the case of a dispute between the Union and an
employer which is likely to lead to a cessation of work or
to an application to the Commission and which involves
the inspection of employees, or machines in the process
of production on which such employees are engaged,
such Union representative shall have the right of inspec-
tion at any time during which the employees or machines
concerned are working but this permission shall not be
exercised without the consent of the employer more than
once in any one week.

(3) Provided that the duly accredited representative
shall notify the employer beforehand of his intention to
exercise his rights under this clause.

23.—General Conditions.

(1) Where and when practicable, suitable seating ac-
commodation shall be provided for female employees
unless it is physically impossible to carry out work re-
quired in a sitting position.

(2) Where the conditions of work are such that
employees are unable to avoid their clothing becoming
excessively wet or dirty, they shall be supplied with
suitable protective clothing or material.

Such protective clothing or material shall remain the
property of the employer and shall be returned when re-
quired in good order and condition, fair wear and tear
excepted.

(3) Where the conditions of work are such that
employees are unable to avoid their feet becoming ex-
cessively wet, the employer shall, on request, supply free
of charge, rubber boots, or alternatively the employer
may pay the allowance of 60 cents per week. Boots sup-
plied by the employer shall remain the property of the
employer and shall be returned when required, in good
order and condition, fair wear and tear excepted. Pro-
vided that an employer shall not be obliged to supply
rubber boots to casual employees but shall pay the
allowance referred to above, to any casual employee
who regularly wears his own boots and needs to do so to
avoid his feet becoming excessively wet.

(4) Where the conditions of the work being perform-
ed require the use of gloves they shall be supplied, free
of cost.

(5) Adequate first aid equipment shall be provided in
each establishment.

(6) Any dispute arising out of the clause may be refer-
red to a Board of Reference.

24.—Posting of Awards and Union Notices.

(1) An employer shall provide a notice board of
reasonable dimension to be erected in a prominent posi-
tion in his establishment upon which an accredited
union representative shall be permitted to post formal
union notices, signed or countersigned by the represen-
tative posting them. Any notice posted on such board
not signed or countersigned may be removed by an ac-
credited union representative or the employer.

(2) A copy of this award if supplied by the union shall
be allowed to be posted on the notice board referred to
in subclause (1) of this clause.

25.—Board of Reference.

The Board of Reference referred to in this Award, is
that Board of Reference established by section 48 of the
Industrial Arbitration Act 1979.

26.—Long Service Leave

The Long Service Leave provisions in volume 59 of
the Western Australian Industrial Gazette at pages 110 6
inclusive are hereby incorporated in and shall be deemed
to be part of this award.

27.—Travelling Time.

Where an employee is detained at work until it is too
late to travel by the last ordinary bus, train or other
regular public conveyance to his or her usual place of
residence, the employer shall provide proper conveyance
to the employee’s place of residence free of charge. This
clause shall not apply to an employee who usually has
his own means of conveyance.

28.—Casual Provisions.

Notwithstanding the provisions of Clauses
8.—Hours, 9.—Overtime, 10.—Shift Work and
12.—Contract of Service of this award casual employees
may be employed on the seasonal processing of fish and
vegetables subject to the following conditions:—

(1) The ordinary working hours may be worked
on any day of the week. Provided that the
minimum engagement on any one day shall be for
three hours or paid for at the rate of three hours.

(2) For all ordinary work performed prior to
6.00 a.m. or after 6.00 p.m. on days other than
Saturdays, Sunday, or holidays referred to in
Clause 14.—Mixed Functions hereof, 61 cents per
hour shall be paid in addition to the ordinary wage
as well as the casual loading of 20 per cent of the or-
dinary rate.

(3) (a) For all ordinary work performed on
Saturdays, 25 per cent shall be paid and for Sunday
50 per cent shall be paid in addition to the ordinary
wage as well as the casual loading of 20 per cent of
the ordinary rate.



38 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 65 W.A.LG.
(b) For all ordinary work performed on the Town $

holidays referred to in Clause 14. of this award, the § 1S 1S SO TP OO 43.30

rate of double time together with the casual loading TEUtONIC BOTC. .\ eeivvvvereerrreeniaenaerenans 20.10

of 20 per cent shall be paid. TOM PriCE...oeiivverrrrarennnesneaaaenenaaaans 24.90

(4) Work performed in excess of 38 hours in any \x%'lcllirll]a(;r{eek ..................................... 3828

week shall be paid for at the rate of time and a half WAGKRAM cocvvvevessssscoerr 30.30

for the first eight hours and double time thereafter, Witten O‘ om """"""""""""""""""""""" 40.80

together with the casual loading of 20 per cent. Wandbam - k0

(5) (a) An employee requried to work a shift in
excess of 10 hours without being notified on the
previous day or earlier that they will be required to
work, shall be supplied with a meal by the employer
or paid $3.50 for a meal.

(b) If the amount of time required to be worked
requires a second or subsequent meal, the employer
shall, unless he has notified the employee concern-
ed on the previous day or earlier that such second
or subsequent meal will also be required to provide
such meals or pay an amount of $2.75 for each se-
cond or subsequent meal.

29.—Location Allowances.

(1) Subject to the provisions of this clause in addition
to the wages prescribed in Clause 7.—Wages of this
award, a married employee shall be paid the following
allowances when employed in the towns described
hereunder.

Town $
ALNEW . ettt eenienaaeanans 20.00
Argyle (See subclause 12).......c.coceiinins 49.30
Balladomia......coveeeiiiiiiiiiiiiieceens 18.00
Barrow Island (See subclause 13)............ 19.00
Boulder...ooovvriiiiiiiiiiiiiiceeee 7.70
BrOOmMIE .ttt eae et eraeaeaenae 31.20
Bullfinch..oovviiiiens 9.70
[@F:V 51 F:1 770 ) s PRSPPI 15.70
Cockatoo Island........ccccevevieieivennenennns 34.40
Coolgardie . ...ovviiiiriie i 7.70
(@1 T O OO PPN 20.00
DampPier ..cvvneiiieerree e 26.80
Denham...ooooivviiiii e 15.70
DEIDY . 32.50
ESperance ......cceevvvviiiiiniiiiiiiiin, 6.60
Bucla..oooiiiiir i e 21.90
Exmouth......ccoooiiiiiiiiiiiiii 27.10
Fitzroy Crossing.....ocoveveveveiiiineiciininns 38.50
GoldsWOrthy.....ovvvveiieiiiiiiniineenens 19.90
Halls Creek...oooviiiiiiiiiiiiiiiieen 43.20
Kalbarri...oooooiiiiiiie e 6.10
Kalgoorhie...ocovviiienineniiiiiienns 7.70
Kambalda.....coovvviviiiiiieeiiiicirenccnnnes 7.70
Karratha.....ooociieiiiiiiiiiiiiiiieiceee 31.00
Koolan Island...........coovviivieninennanen. 34.40
Koolyanobbing.......ccoeevveiiniiennnnnnnns, 9.70
KUNUNUITA e v verevciieieiienieeaeeeeaeanes 49.30
) BE:AVZC) £ Ve ) o DO U TSP PRP 19.80
Learmonth........c.oooiviiiiiiiiinin. 27.20
) 1S3 ¢ 11 1) SO 20.10
) 17031 Vo) - DO O PRPN 19.80
Madura...cooovveiiiiiiii e 20.00
Marble Bar....coovvviiiiiiiiiiiiii e 45.70
Meekatharra.....ooovevieevieniiieiieeniiennns 17.20
Mount Magnet........ccoovevieneiieneeneannnen 20.90
Mundrabilla.......coooiiiiiini 21.00
N (S35 11L: ¢ PO 18.90
INOTSEIMIAN .t vveireeereiiierearanroneeeaaeeaans 15.70
Nullagine....ocoovevrviniiiiiiiinn 45.40
OnSIoOW. v 32.20
PannawoniCa.......ooveviiiiriieiinennanneanns 25.30
Paraburdoo.....ccvviiieiiiiiiiniiie e 24.90
Port Hedland.........ccoevviiiiiiiiiinenns 26.50
Ravensthorpe.....coovveviiviivicivnineneannnn, 10.80
Roebourne........ooiiiiiiniiiiiie 35.40
SaANAStONE . ot 20.10
Shark Bay....oceieerirreeiaiaeiienenenenennens 15.70
Shay Gap..ioveeieiiiii e 19.90
Southern Cross...oeereeeeeverreeeeneaneenennee 9.70

(2) Except as provided in subclause (4) of this clause,
a single employee shall be paid 50 per cent of the
allowances prescribed in subclause (1) of this clause.

(3) An employee, whose spouse is employed by the
same employer and who is entitled to an allowance of a
similar kind to that prescribed by this clause shall be
paid 50 per cent of the allowance prescribed in subclause
(1) of this clause.

(4) Where an employee is provided with board and
lodging by his employer, free of charge, such employee
shall be paid 334 per cent of the allowances prescribed
in subclause (1) of this clause.

(5) Junior employees, casual employees, part-time
employees, apprentices receiving less than adult rate and
employees employed for less than a full week shall
receive that proportion of the location allowance as
equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work per-
formed.

(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he shall be paid for the
period of such leave the district allowance to which he
would ordinarily be entitled.

(7) Where an employee is on long service leave or
other approved leave with pay (other than annual leave)
he shall only be paid district allowance for the period of
such leave he remains in the district in which he is
employed.

(8) For the purpose of this clause a married employee
includes:

(a) a person who has a de facto spouse; and

(b) a person who is a sole parent with dependent
children.

(9) Where an employee in a town or location not
specified in this clause the allowance payable for the
purpose of subclause (1) shall be such amount as may be
agreed between Australian Mines and Metals Associa-
tion, the Confederation of Western Australian Industry
and the Trades and Labor Council of Western Australia
or, failing such agreement, as may be determined by the
Commission: Provided that, pending any such agree-
ment or determination, the allowance payable for that
purpose shall be an amount equivalent to the district
allowance in force under this award for that town or
location on 1 June 1980.

(10) Nothing herein contained shall have the effect of
reducing any ‘district allowance’ currently payable to
any employee subject to the provision of this award
whilst that employee remains employed by his present
employer.

(11) Subject to the making of a General Order pur-
suant to section 50 of the Act, that part of each location
allowance representing prices shall be varied from the
beginning of the first pay period commencing on or
after 1 July of each year in accordance with the annual
percentage change in the Consumer Price Index (ex-
cluding housing) for Perth measured to the end of the
immediately preceding March quarter, the calculation to
be taken to the nearest 10 cents.

(12) The allowance prescribed for Argyle is equated
to that at Kununurra as an interim allowance. Liberty is
reserved to the parties to apply for a review of the
allowance for Argyle in the light of changed cir-
cumstances occurring after the date of this Order.

(13) The allowance prescribed for Barrow Island shall
be the allowance prescribed by Clause 8 of the
Hvdrocarbons and Gas (Production and Processing
Employees) Consolidated Award 1981, which at the date
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of this Order is $19.00 per week. The terms of this clause
shall not apply where they are inconsistent with the
terms of Clause 8 of the Hydrocarbons and Gas (Pro-
duction and Processing Employees) Consolidated
Award 1981. :

30.—Junior Employees’ Certificate.
(1) Junior employees upon being engaged shall, if re-
quired, furnish the employer with a certificate contain-
ing the following particulars —

(a) Name in fuil.
(b) Age and date of birth.

(2) No employee shall have any claim upon an
employer for additional pay in the event of the age of
the employee being wrongly stated on the certificate. If
any junior employee shall wilfully misstate his age in the
certificate he alone shall be guilty of a breach of this
award, and in the event of an employee having received
a higher rate than that to which he was entitled he shall
make restitution to the employer.

The certificate shall be available for inspection by an
accredited representative of the union in the manner
which the Time and Wages Record is open for inspec-
tion,

31.—Cold Chambers.

(1) An employee required to work in a freezer
chamber shall be supplied by the employer upon request
with a freezer suit with hood attached, freezer gloves
and suitable freezer boots free of cost. Such equipment
shall remain the property of the employer.

(2) Each freezer chamber shall have an effective safe-
ty catch or alarm system fitted.

32.—Bereavement Leave.

(1) An employee shall, on the death within Australia
of a wife, husband, father, mother, brother, sister, child
or step-child, be entitled on notice of leave up to and in-
cluding the day of the funeral of such relation and such
leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the employee
in two ordinary working days. Proof of such death shall
be furnished by the employee to the satisfaction of his
employer.

(2) Payment in respect of bereavement leave is to be
made only where the employee otherwise would have
been on duty and shall not be granted in any case where
the employee concerned would have been off duty in ac-
cordance with his roster, or on long service leave, annual
leave, sick leave, workers’ compensation, leave without
pay or on a public holiday.

33.—Maternity Leave.

(1) Eligibility for Maternity Leave: An employee who
becomes pregnant shall, upon production to her
employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confine-
ment, be entitled to maternity leave provided that she
has had not less than 12 months’ continuous service with
that employer immediately preceding the date upon
which she proceeds upon such leave.

For the purposes of this clause:

(a) An employee shall include a part-time
employee but shall not include an employee
engaged upon casual or seasonal work.

(b) Maternity leave shall mean unpaid maternity
leave.

(2) Period of Leave and Commencement of Leave.

(@) Subject to subclauses (3) and (6) hereof, the
period of maternity leave shall be for an un-
broken period from 12 to 52 weeks and shall
include a period of six weeks’ compulsory
leave to be taken immediately before the
presumed date of confinement and a period of
six weeks’ compulsory leave to be taken im-
mediately following confinement.

(b) Anemployee shall, not less than 10 weeks prior
to the presumed date of confinement give
notice in writing to her employer stating the
presumed date of confinement.

(¢) An employee shall give not less than four
weeks’ notice in writing to her employer of the
date upon which she proposes to commence
maternity leave, stating the period of leave to
be taken.

(d) An employee shall not be in breach of this
order as a consequence of failure to give the
stipulated period of notice in accordance with
paragraph (c) hereof if such failure is occasion-
ed by the confinement occurring earlier than
the presumed date.

(3) Transfer to a Safe Job: Where in the opinion of a
duly qualified medical practitioner, illness or risks aris-
ing out of the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for
the employee to continue at her present work, the
employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the condi-
tions attaching to that job until the commencement of
maternity leave.

If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified
necessary by a duly qualified medical practitioner. Such
leave shall be treated as maternity leave for the purposes
of subclauses (7), (8), (9) and (10) hereof.

(4) Variation of Period of Maternity Leave.

(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the period
may be lengthened once only, save with the
agreement of the employer, by the employee
giving not less than 14 days’ notice in writing
stating the period by which the leave is to be
lengthened.

(b) The period of leave may, with the consent of
the employer, be shortened by the employee
giving not less than 14 days’ notice in writing
stating the period by which the leave is to be
shortened.

(5) Cancellation of Maternity Leave.

(a) Maternity leave, applied for but not commenc-
ed, shall be cancelled when the pregnancy of
an employee terminates other than by the birth
of a living child.

(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be right of the
employee to resume work at a time nominated
by the employer which shall not exceed four
weeks from the date of notice in writing by the
employee to the employer that she desires to
resume work.

(6) Special Maternity Leave and Sick Leave.

(a) Where the pregnancy of an employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child then —

(i) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a duly qualified
medical practitioner certifies as
necessary before her return to work, or

(i) for illness other than the normal conse-
quences of confinement she shall be en-
titled, either in lieu of or in addition to
special maternity leave, to such paid
sick leave as to which she is then entitl-
ed and which a duly qualified medical
practitioner certifies as necessary before
her return to work.
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(b) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner cer-
tifies as necessary before her return to work,
provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed 52 weeks.

(¢) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.

(d) An employee returning to work after the com-
pletion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding
on such leave or, in the case of an employee
who was transferred to a safe job pursuant to
subclause (3), to the position she held im-
mediately before such transfer.

Where such position no longer exists but
there are other positions available, for which
the employee is qualified and the duties of
which she is capable of performing, she shall
be entitled to a position as nearly comparable
in status and salary or wage to that of her
former position.

(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not ex-
ceed 52 weeks.

(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which
she is then entitled.

(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long ser-
vice leave), shall not be available to an
employee during her absence on maternity
leave.

(8) Effect of Maternity Leave on Employment: Not-
withstanding any award, or other provision to the con-
trary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be
taken into account in calculating the period of service
for any purpose of the award.

(9) Termination of Employment.

(a) Anemployee on maternity leave may terminate
her employment at any time during the period
of leave by notice given in accordance with this
award,

(b) An employer shall not terminate the employ-
ment of an employee on the ground of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.

(10) Return to Work After Maternity Leave.

(a) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of mater-
nity leave.

(b) An employee, upon the expiration of the
notice required by paragraph (a) hereof, shall
be entitled to the position which she held im-
mediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(3), to the position which she held immediately
before such transfer. Where such position no
longer exists but there are other positions
available for which the employee is qualified
and the duties of which she is capable of per-

forming, she shall be entitled to a position as
nearly comparable in status and salary or wage
to that of her former position.
(11) Replacement Employee.
(a) A replacement employee is an employee
specifically engaged as a result of an employee
proceeding on maternity leave.

(b) Before an employer engages a replacement
employee under this subclause, the employer
shall inform that person of the temporary
nature of the employment and of the rights of
the employee who is being replaced.

(¢) Before an employer engages a person to
replace an employee temporarily promoted or
transferred in order to replace an employee ex-
ercising her rights under this clause, the
employer shall inform that person of the tem-
porary nature of the promotion or transfer and
of the rights of the employee who is being
replaced.

(d) Provided that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled
to any of the rights conferred by this clause ex-
cept where her employment continues beyond
the 12 months qualifying period.

Addendum.
The following provisions shall apply to Hunt Canning

Co. Pty. Ltd.

Clause 6.—Definitions: Insert in lieu of subclause (2)

the following:

(2) “‘Casual Employee”’ shall mean an employee
(other than a part-time employee defined in Clause
13.—Part-Time Employee of this award) engaged
and paid as such.

Provided that any employee who is dismissed
through no fault of his own within one month of
commencing employment shall be paid as a casual
employee for the period so worked.

Clause 7.—Wages: Insert in lieu of subclause (5) the

following:

(5) Casual Employees: All casual employees as
defined shall be paid at the rate prescribed for their
classification plus 20 per cent.

Clause 8.—Hours: Insert in lieu of this clause the

following:

8.—Hours.

(1) (a) Except as hereinafter provided, the or-
dinary working hours shall not exceed 40 in any one
week and subject to Clause 10.—Shift Work shall
be worked between 6.00 a.m. and 6.00 p.m. on
Monday to Friday inclusive.

(b) In the case of seasonal processing the starting
or finishing times other than those prescribed in
paragraph (a) of this subclause may, in any par-
ticular case be fixed by agreement between the
employer and the union. In the event of any dispute
the Board of Reference may determine the matter.

(2) The starting and finishing times in any
establishment shall only be altered by the employer
giving seven days’ notice to his employees of such
alteration, except where otherwise agreed between
the employer and the union.

Clause 8A.—Implementation of 38 Hour Week: This

clause does not apply.

Clause 8B.—Procedures for In-Plant Discussions:

This clause does not apply.
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Clause 13.—Part-Time Employees: Insert in lieu of
this clause the following:

13.—Part-Time Employees.

(1) ““Part-time Employees shall mean any
employee who works regularly from week to week
for more than 25 hours and less than 40 hours each
week.

Such a part-time employee shall be paid at the
rate of one-fortieth of the ordinary rate of wage
prescribed by the award for the class of work per-
formed for each hour worked each week during the
hours prescribed in Clause 8.—Hours of this
award.

(2) (a) Payment for holidays, annual leave and
absences through sickness for each part-time
employee pursuant to Clauses 15.—Holidays,
16.—Annual Leave and 17.—Sick Leave of this
award shall be in the proportion that the hours
regularly worked each week bear to 40 hours.

(b) For the purpose of calculating the payment
for annual leave hereunder the hours regularly
worked each week shall be the weekly arithmetical
average of the total ordinary hours worked during
the qualifying period for such annual leave.

Clause 16.—Annual Leave: Insert in lieu of subclause
(4) (a) the following:

(4) (a) If after one month’s continuous service in
any qualifying 12 monthly period an employee
lawfully leaves his employment or his employment
is terminated by the employer through no fault of
the employee, the employee shall be paid 3.08 hours
pay at his ordinary rate of wage in respect of each
completed week of continuous service.

Clause 17.—Absence Through Sickness: Insert in lieu
of subclause (1) the following:

(1) (a) An employee who is unable to attend or
remain at his place of employment during the or-
dinary hours of work by reason of personal ill
health or injury shall be entitled to payment during
such absence in accord with the following provi-
sions.

(b) Entitlement to payment shall accrue at the
rate of one sixth of a week for each completed
month of service with the employer.

(c) If in the first or successive years of service
with the employer an employee is absent on the
ground of personal ill health or injury for a period
longer than his entitlement to paid sick leave, pay-
ment may be adjusted at the end of that year of ser-
vice, or at the time the employee’s services ter-
minate, if before the end of that year of service, to
the extent that the employee has become entitled to
further paid sick leave during that year of service.

Clause 18.—Payment of Wages: Insert in lieu of this
clause the following:

18.—Payment of Wages.
(1) Wages shall be paid at least weekly.

(2) Not more than two days’ wages shall be kept
in hand by the employer.

(3) When an employee’s services are terminated
he shall be paid all wages due before leaving the
employer’s premises or alternatively (except in the
case of casual workers) a cheque for the amount
due may be forwarded to the employee’s last
known address within 48 hours of such termina-
tion.

Clause 28.—Casual Provisions: Insert in lieu of
subclause (4) the following:

(4) Work performed in excess of 40 hours in any
week shall be paid for at the rate of time and a half
for the first eight hours and double time thereafter,
together with the casual loading of 20 per cent.

Schedule of Respondents.

Peters Western Cold Stores, 92 Roe Street, Perth.

Hunt Canning Co Pty Ltd, South Street, Albany.

Poultry Wholesalers, 7 Cleaver Street, West Perth.

O’Briens Table Chicken Farm, Benara Road,
Bayswater.

Hunts Poultry Supply, Dulwich Street, Cannington.

Peters Poultry Suppliers, 64 Cameron Street, Canning
Vale.

G.H. Hunters, 109 Evelyn Street, Gosnells.

Victoria Park Ice and Cold Storage Works, 860a Albany
Highway, Victoria Park.

Arctic Cold Storage Ltd, 19 Coogee Street, Mt. Haw-
thorn.

Perth Ice Works, 619 Murray Street, Perth.

Richmond Cold Stores Pty Ltd, 2 Suffolk Street,
Fremantle.

Ross Fisheries Pty Ltd, 7 Cleaver Street, West Perth.

Fremantle Fish Supply Pty Ltd, 58 Market Street,
Fremantle.

Ocean Canning Pty Ltd, Sydenham Street, Belmont.

W.A. Fish Filleting Pty Ltd, 29 Cockburn Road,
Hamilton Hill.

National Fisheries (1957) Pty Ltd, Metropolitan
Markets, Perth.

Tropical Traders Ltd, 96 Queen Street, Fremantle.

Fremantle Fishermen’s Co Op Society Ltd, Marine
Terrace, Fremantle.

G.P. Kailis & Sons, 131 Barrack Street, Perth.

Pacific Fishing Co, Marine Terrace, Fremantle.

M.G. Kailis Pty Ltd, 65 Murray Street, Perth.

Seafarers, 88 Point Walter Road, Bicton.

W.A. Fisherman’s Markets Pty Ltd, 38 Adelaide Street,
Fremantle.

Western Fish Supply, 40 Quarry Street, Fremantle.

Kailis Fish Markets, North Road, Metropolitan
Markets, Perth.

Cray-boats Co Op Pty Ltd, Cockburn Road, Hamilton
Hill.

Geraldton Fishermen’s Co Op, Ocean Street, Geraldton.

Golden Gleam Fish Processing Co Pty Ltd, Augustus
Street, Geraldton.

James Bowes Pty Ltd, Marine Terrace, Geraldton.

Langford A.J. Pty Ltd, Metropolitan Markets, Perth.

Nor’-West Whaling Co Pty Ltd, 152 High Street,
Fremantle.

Dated at Perth this 29th day of March 1978.

GARDENERS (Education Department).
Award No. 46 of 1968.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 1083 of 1984.

Between the Hon Minister for Education, Applicant and
the Federated Miscellaneous Workers® Union of
Australia, Hospital, Service and Miscellaneous,
WA Branch, Respondent.

Order.
HAVING heard Ms E.J. McAdam on behalf of the Ap-
plicant and Mr A.R. Beech on behalf of the Respon-
dent, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Arbitration
Act 1979, hereby orders —

That the Gardeners (Education Department)
Award No. 46 of 1968 be varied in accordance with
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the following schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the date hereof.

Dated at Perth this 12th day of December 1984.

(Sgd.) B.J. COLLIER,
[L.S] Commissioner.

Schedule.

Clause 10.—Annual Leave: Delete subclause (2) of
this clause and insert the following in lieu:

(2) (a) Where an employee so requests, the
employee shall be paid at the time of commencing
annual leave for all work performed up to the time
of commencing annual leave and in addition be
paid for the full period of annual leave to be taken.

(b) Payment for annual leave shall be at the or-
dinary rate of wage the worker has received for the
greatest proportion of the calendar month prior to
taking such leave.

GOVERNMENT RAILWAYS
LOCOMOTIVE ENGINEMEN’S.

Award No. 13 of 1973.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

Between the West Australian Locomotive Engine
Drivers’, Firemen’s and Cleaners’ Union of
Workers, Applicant and Western Australian
Government Railways Commission trading as
Westrail, Respondent.

Order.

HAVING heard Mr S.R. Edwards (of Counsel) and
with him Mr L. Young and Mr D.A. Jeff on behalf of
the Applicant, Mr F.M. Hodgins on behalf of the
Respondent, Mr G. Moore intervening on behalf of the
Attorney General and the Public Service Board and Mr
A.F. Smith intervening on behalf of the State Rail
Authority of New South Wales, the Commission in
Court Session, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979, having
satisfied itself that the terms of the General Order of the
Commission No. 461 of 1983, dated 2 March 1984, have
been complied with, by consent hereby orders —

That the Government Railways Locomotive
Enginemen’s Award No. 13 of 1973 be varied in ac-
cordance with the following schedule and that such
variation shall have effect with respect to Clause
10.—Rates of Pay, subclauses one to 10 and 13 to
16, from 1 June 1984 and with respect to Clause
10.—Rates of Pay, subclauses 11 and 12 and Clause
32.—Hours of Duty and Overtime Payment, on
and from the beginning of the first pay period com-
mencing on or after 5 December 1984.

Dated at Perth this 10th day of December 1984.
By the Commission in Court Session.

(Sgd.) B.J. COLLIER,
[L.S.] Commissioner.

Schedule. 1. Clause 10.—Rates of Pay: Delete this
clause and insert in lieu:

10.—Rates of Pay.

Total

Rate

Per
Item Week
No. Grade or Designation $

(1) Traince Engineman:

(a) A junior trainee enginman shall be paid
at the rate of the following percentages
of the appropriate rate prescribed for
item number 1 (b) (i) herein.

(i) Under 18 years

(ii) 18 years and under 19 years

(iif) 19 years and under 20 years

(iv) 20 years and under 21 years

(v) Provided also that any trainee
engineman under 21 years of age
qualified to act as fireman and/
or driver’s assistant shall be paid
an additional 30 cents per week.

(b) 21 years and over:

60 per cent 164.40
70 per cent 191.80
80 per cent 219.20
90 per cent 246.60

(i) First year of adult service 274.00
(ii) Second year of adult service 279.60
(iii) thereafter 285.40
(c) Qualified to act as fireman or driver’s
assistant:
(i) First year of adult service 277.80
(ii) Second year of adult service 282.20
(iii) thereafter 289.20
() When acting as fireman or driver’s
assistant:
(i) First year of adult service 281.80
(ii) Second year of adult service 287.10
(iii) thereafter 293.40

(2) Fireman or driver’s assistant:
@) First year:

(i) Less than one year adult service 290.90
(ii) Over one year adult service but

Less than two years 296.20

(iti) Over two years adult service 302.10

Item

No. Grade or Designation

(b) Second year:
(i) Less than two years adult service 305.10
(i) Over two years adult service 311.20

©) Third year:

(3) Fireman or driver’s assistant qualified in
driver’s duties:

(a) (i) First year 333.90
(i) Second year 350.00
(iii) Third year and thereafter 360.70
(b) When acting as a driver: 373.60

(4) Shunting Firemen: A fireman or driver’s assis-
tant who at his own request or for health or
disciplinary reasons is regressed to the grade of shun-
ting fireman and is employed full time on shunting
duties, shall be paid as follows:

(a) First year:

(i) Less than one year adult service 280.50

(ii) Over one year adult service but
less than two years 286.10
(ili) Over two years adult service 291,70

(G} Second year:

(i) Less than two years adult service 289.00
(ii) Over two years adult service 294.80
(c) Third year and thereafter: 299.00

(5) (a) Engine driver (including diesel railcar
driver and diesel locomotive driver):

(i) First year 379.30
(ii) Thereafter 383.40
(iii) Special Class 388.20

(6) Driver (so classified) not in receipt of the rate
prescribed (iii) hercof, who in any week for the most
part of his rostered week’s work, drives a passenger
train or freight train tabled at passenger speed 105
kilometres or more in one direction: 388.20

(6) Shunting Driver: An engine driver who, at his
own request or for health or disciplinary reasons is
regressed to the grade of shunting driver, and is
employed full time on shunting duties, shall be paid
as follows: .
(1) First year 321.50
(i) Second year and thereafter 343.80

(7) Driver in Charge:
(@) (i) A driver whilst acting as a driver
in charge of an out-depot where
six or more workers are station-
ed shall be paid the highest or-
dinary wage prescribed for
engine drivers and, in addition,
the amount of 9.60
(ii) A driver, whilst acting as driver
in charge of an out-depot where
less than six workers are station-
ed shall be paid the highest or-
dinary wage prescribed for
engine drivers and, in addition,
the amount of 7.90
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(iii} Provided that, on relinquishing
the duties of a driver in charge, a
driver will revert to the wage he
would have received had he not
acted as driver in charge.

{8) No driver shall be entitled to promotion from
one class to another unless he satisfactorily passes any
examination or test required by the head of the
branch.

(9) A driver whilst acting as sub-foreman shail be
paid in accordance with the current award of the
Railways Classification Board; provided that he shall
not be paid a less rate than prescribed in this Award
for a driver in charge.

(10} Permanent cleaner:
(i) First year of service
(ii) Second year of service
(iil) thereafter

(11) Kilowatt Allowance:

{a) A locomotive driver, fireman, driver’s
assistant or worker acting as such, who
in any shift works a train hauled by one
or more operating diesel electric or
diesel locomotives with a total rated
kilowatt for traction specified
hereunder shall, in addition to the wage
prescribed in this clause, be paid an
allowance as follows:

(i) For a period of four hours or
more
Up to and including 976
kilowatts
Over 976 kilowalts but not ex-
ceeding 2760 kilowatts
Over 2760 kilowatts

(ii) For a period of less than four
hours one-cighth of the ap-
propriate allowance prescribed
in (i) hereof for each hour or
part thereof worked, caleulated
to the nearest 10 cents, with any
broken part of 10 cents not ex-
ceeding five cents being
disregarded.

Provided that where a
locomotive engineman com-
mences a shift working a train
entitling him to payment of a
rate of allowance specified in
this paragraph, the rate shall
continue to apply throughout
the shift irrespective of any
variation in the locomotive
kilowatt rating.

) The allowance shall stand alone and not
be taken into consideration in the
calculation of overtime, other penalty
payments or guaranteed payment.

©) The provisions of this subclause shall
not apply to a locomotive engineman
performing shunting duties at terminal
depots.

(12) {a) A fireman or driver’s assistant working
trains at Hampton and Redmine and being required
to supervise and be responsible for the loading or
unloading of a train shall be paid 80 cents per shift,

(b) A fireman or driver’s assistant working trains
at Western No. 2 Collie shall be paid 15 cents per
hour with a minimum of two hours for each train
worked.

(13) If during the currency of this Award the
Western Australian Industrial Commission should
prescribe a basic wage generally or in any district dif-
fering in amount from that now prescribed of $48.50
per week for adult males, then the rates herein
prescribed shall be deemed to be increased or decreas-
ed as the case may be to the same extent as that pre-
sent basic wage may be decreased or increased by the
said Commission as aforesaid, so that the total rates
prescribed herein shall remain constant.

(14) Should the rates of pay provided in Clause 4
of part (iii) of the Locomotive Enginemen’s Award
1966 issued under the authority of the Com-
monwealth Conciliation and Arbitration Act and to
which the Commissioners of Railways, Victoria,
South Australia, Tasmania are Respondents be
varied, any variation to the rate per week in this
clause which may result therefrom shall operate from
the same date as the variations made to Clause 4 in
the {irst mentioned Award.

(15) The rates prescribed in this clause for each
classification of workers shall be the sum of the
amount described as the Award Rate of Pay plus the
amount of Service Pay payable to each worker in ac-
cordance with the Railway Incremental Payment
Scheme as amended from time to time, provided that
the Award Rate of Pay shall be the rate of pay for
each classification of worker as at 30 June 1978 and
shall include any subsequent variation thereto made
in accordance with subclauses 13 and 14 of this
clause.

(16) Where in this Award the Award Rate of Pay is
referred to it shali mean the Award Rate described in
subclause (15) of this clause.

Total
Rate
Per
Week
S

276.10
286.10
291.70

Allowance
Nil

12.90
25.70

2. Clause 32.—Hours of Duty and Overtime Pay-
ment: Delete this clause and insert in lieu:

32.—‘Hours of Duty and Overtime Payment.

(1) (a) Alltime (exclusive of Sunday time) work-
ed in excess of 40 hours any one week shall be paid
at the rate of time and a half.

(b) All time worked in excess of eight hours in
any one of the first five shifts in a week shall be
paid for at the rate of time and one half for the first
three hours and double time thereafter, provided
that all time paid at the rate of double time shall
stand alone and be paid for in addition to the
week’s work.

(¢) Overtime provided for in paragraphs (a) and
(b) of this subclause shall not be paid for twice;
payment shall be calculated on the daily or weekly
basis, whichever of these alternatives gives the
greater amount.

(d) (i) The overtime rates shall be computed
on the rate applicable to the day on
which the overtime is worked; provided
that double time, ie twice the ordinary
rates, shall be the maximum.

(il) Subject to the foregoing provision, all
time worked on Sunday shall be paid at
the rate of double time, and all ordinary
time worked on Saturdays by shift
workers shall be paid at time and a half.
For the purpose of this subparagraph
“‘shift workers’’ means workers whose
usual hours of duty commence and
complete other than during the period
0700 hours and 1730 hours.

(ii)) All workers employed after 1230 hours
on Saturdays shall be paid at the rate of
time and a half for all time worked on
that day prior to and after 1230 hours.

(e) No shift shall in the case of the suburban
railcar passenger service be less than five hours and
elsewhere be less than seven hours. The employer
shall arrange as far as practicable that shifts shall
not exceed eight and a half hours and, except in
cases of emergency or where relief cannot be pro-
vided, a worker shall not be required to remain on
duty for more than 10 hours.

(2) (a) Workers other than enginemen shall not be re-
quired to work more than five hours without being
booked off for a meal or allowed a crib time.

(b) In the case of enginemen working on shun-
ting locomotives, an interval of 20 minutes for crib,
without deduction of pay, shall be arranged after
the completion of the third and before the comple-
tion of the fifth hours of duty on all shifts ex-
ceeding five hours.

(¢) Enginemen working the Midland Workshops
diesel shunting locomotive shall be booked off for a
meal break not exceeding 45 minutes to coincide
with the usual workshops midday meal break.

(d) () Inthe case of enginemen on the road, it
shall be understood that when the runn-
ing of their own train is not unduly
delayed, and the running of other trains
which their own train may meet or cross
is not interfered with, an interval, as
may be directed, of not less than 15
minutes for crib after the completion of
the third and before the completion of
the fifth hours of duty on all shifts ex-
ceeding five hours shall be allowed
without deduction of pay. A second
meal break of not less than 15 minutes
shall be allowed after a worker has been
on duty nine hours, when it is
reasonably expected that such duty will
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continue for at least a further hour. The
place at which crib may be taken shall,
if practicable, be indicated on suburban
rosters.

(ii) The provisions of subparagraph (i) of
this paragraph shall not apply to any
train running on the standard gauge to
which subclause (6) of Clause 33.—
Distance Payment of this award refers
or to trains referred to in Clause 10.—
Rates of Pay subclause (11) of this
award, provided such train is not re-
quired to shunt (detach or attach) more
than once enroute.

(e) The employer shall guarantee to each worker
a full week’s work of 40 hours, exclusive of Sunday
work, except during such period as by reason of any
action on the part of any section of its workers or
for any cause beyond its control, it is unable wholly
or partially to carry on the running of the trains.
Each week shall stand by itself.

(3) Two workers covered by this award (to be
members of and nominated by the Union) shall be
permitted to attend the departmental half-yearly
timetable conferences as representatives of the
Union, and may take part in any discussion as to
whether any particular piece of night work involved
in the proposed timetable could be avoided. Also, a
representative of the Union shall be granted one
day for the purpose of checking new suburban
rosters after compilation but at least 14 days before
being brought into effect, so that the employer may
have the opportunity of considering and if thought
fit correcting, such anomalies in the proposed
working as may be pointed out by the Union within
10 days after being notified of the proposed new
rosters. The workers so acting shall be paid by the
employer ordinary wages, travelling time and ex-
penses as provided in this Award.

HOSPITAL LAUNDRY AND LINEN
SERVICE (Government).

Award No. 36 of 1981.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 497 of 1984.

Between Metropolitan Laundry Employees’ Industrial
Union of Workers, Applicant and Board of
Management, the Lakes Hospital, Respondent.

Order.

HAVING heard Dr S.A. Kennedy on behalf of the Ap-
plicant and Ms M.H. Kuhne on behalf of the Respon-
dent, and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Arbitration
Act 1979 hereby orders —

That the Hospital Laundry and Linen Service
(Government) Award No. 36 of 1981 be varied in
accordance with the following schedule and that
such variation shall have effect as from the beginn-
ing of the first pay period commencing on or after 6
April 1984,

Dated at Perth this 14th day of December 1984,

(Sgd.)E.R.KELLY,
[L.S.] Commissioner.

Schedule.

Clause 13.—Allowances and Special Provisions:
Delete this clause and insert the following in lieu:

13.—Allowances and Special Provisions.

(1) Any employee who in the course of the laun-
dry procedure is required to come into contact with
foul linen shall be paid an allowance as follows:

(a) sorting of foul linen, 50 cents per hour.

(b) Drivers or other employees who regularly
deal with bags containing foul linen, 20
cents per hour.

(2) The employer shall, when practicable, ap-
point an employee with either first aid knowledge
or holding first aid qualifications from St John
Ambulance, or a similar body, to carry out first aid
in the employer’s premises. Such employee so ap-
pointed shall, in addition to first aid duties, be
responsible under general supervision of the
Manager, for maintaining the contents of the first
aid kit.

Employees so appointed shall be paid the follow-
ing rates in addition to their prescribed rate of pay:

(a) unqualified employee, 56 cents per day;
(b) qualified employee, $1.15 per day.

Provided that any employee holding a first aid
qualification of ““Third-year St John Ambulance
Medallion’’ and being required by the employer to
exercise that training will be paid $1.30 per day or
$6.50 per week.

IRON ORE PRODUCTION AND PROCESSING
(BHP Minerals Limited).

Award No. 22 of 1981.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 909 of 1984.

Between BHP Minerals Limited, Applicant and the
Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers, Respondent.

Order.
HAVING heard Mr R.G. Woodward on behalf of the
Applicant and Mr R. Parsons on behalf of the Respon-
dent, and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Arbitration
Act 1979 hereby orders —
That the Iron Ore Production and Processing
(BHP Minerals Limited) Award No. 22 of 1981 be
varied in accordance with the following schedule
and that such variation shall have effect as from the
beginning of the first pay period commencing on or
after 24 September 1984.

Dated at Perth this 14th day of December 1984.

(Sgd.) E.R.KELLY,
{L.S.] Commissioner.
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Schedule.
Clause 15.—Mess Personnel: Delete this clause and

insert in lieu:

15.—Mess Personnel.

(1) The minimum rates of wages payable to Mess
Personnel shall be:—

(a) Chief cook appointed as such: A chief
cook shall be paid the wage rate of a
qualified cook plus the appropriate
leading-hand allowance:

Per Week (38 Hours) %

Qualified Cook 334.50
Cook — Other 294.10
Cook’s Offsider 279.30
Kitchen Hand 279.30
Mess Attendant 279.30

(b) Employees classified as Cook’s Offsider,
Kitchen Hand or Mess Attendant shall
perform any or all of the duties for those
classifications as directed. Where it is
necessary for such an employee to change
duties and such a change necessitates
washing up and changing uniform for
hygiene reasons an appropriate time (not
exceeding 20 minutes) shall be allowed for
that purpose without loss of pay.

Mess Employees Hours.

(2) (a) The ordinary hours of work of a six (6)
day split shift worker shall be:—
(i) an average of 38 hours per week achieved
by working eight hours per day for 19
days within a work cycle not exceeding 28
consecutive days;

(i1) worked in shifts of 8 hours per day on any
five of the days from Monday to Saturday
(inclusive) and be spread over not more
than 12 hours.

(b) All time worked by Mess employees outside
that specified in 2 (a) (il) above shall be deemed
overtime and paid for at double the rate specified
under this clause.

(c) All time worked during ordinary hours on
Saturday shall be paid for at one and a half times
the rate specified under this clause.

(d) All time worked during ordinary hours on
Sundays and holidays shall be paid for at double
the rate specified under this clause.

(e) One week day within each work cycle not ex-
ceeding 28 consecutive days shall be a leisure day
off (L.D.O.).

(f) Ordinary hours worked and the L.D.O. shall
be paid at the rate of thirty-eight fortieths of the
rate specified under this clause.

NOTE: Paragraph (f) was inserted upon the in-
troduction of the 38 hour week to enable the wage
to be spread over the work cycle rather than having
the L.D.O. as unpaid day at the request of the
unions.

(3) (a) The ordinary hours of a five (5) day
worker shall be:

(i) An average of 38 hours per week achieved
by working eight hours per day for 19
days within a work cycle not exceeding 28
consecutive days.

(i) Worked in five days of not more than
eight hours per day, on weekdays being
Monday to Friday inclusive.

(b) All time worked outside that specified in (3)
(a) (i) above shall be deemed overtime and paid for
at double the rate specified under this clause.

(c) One weekday within each cycle not exceeding
28 consecutive days shall be a leisure day off
(L.D.O.).

(d) Ordinary hours worked and the L.D.O. shall
be paid at the rate of thirty-eight fortieths of the
rate specified under this clause.

NOTE: Paragraph (d) was inserted upon the in-
troduction of the 38 hour week to enable the wage
to be spread over the work cycle rather than having
the L.D.O. as an unpaid day at the request of the
unions party to this Award.

(4) A worker who is required to work any of his
ordinary hours between 7.00 p.m. and 7.00 a.m.
Monday to Saturday, both inclusive, shall be paid
at the rate of an extra 50 cents per hour for each
such hour or part thereof worked, with a minimum
payment of one dollar per day. Provided that any
worker who works the majority of his ordinary
hours between midnight and 7.00 a.m. shall be paid
55 cents per hour extra for each such hour, or part
thereof worked.

(5) All knives, choppers, tools, brushes, towels
and other utensils, implements and material which
may be required to be used by the worker for the
purpose of carrying out his duties, shall be supplied
by the employer free of charge. Provided that
where a worker is required by the employer to use
his own knives he shall be paid an allowance of
$2.00 per week.

(6) Where an employer requires uniforms to be
worn, each worker concerned shall be supplied with
not less than three issues of the uniform by the
employer at the time such worker commences
employment, and with a further three issues of the
uniform after each subsequent six monthly period
of employment.

(7) The provisions of this clause shall only apply
to Mess Personnel.

MEAT INDUSTRY (Government).
Award No. 44 of 1981.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 714 of 1984.

Between West Australian Branch, Australasian Meat
Industry Employees’ Union, Industrial Union of
Workers, Perth, Applicant and Western Australian
Meat Commission Marketing Division and Other,
Respondents.

Order.

HAVING heard Mr J. Gerritsen on behalf of the Appli-

cant and Mr D. Cloghan on behalf of the Respondents,

and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Arbitration

Act 1979 hereby orders —

That the Meat Industry (Government) Award
No. 44 of 1981 as varied be further varied in accor-
dance with the following schedule and that such
variation shall have effect on and from 17
December 1984.

Dated at Perth this 17th day of December 1984.

(Sgd.) G.J. MARTIN,
[L.S.] Commissioner.
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Schedule.

1. Clause 7.—Wages: Delete this clause and insert in

lieu:

The minimum

7.—Wages.
rates of wage payable to

employees covered by this award shall be as

follows:

83}

(2

)

)

(5)

(6)

)

Employees in butchers shops (retail, wholesale and
pre-pack section}:

(a) General Butcher 247.80
(b) Electric Meat Saw Operator 222.60
«©) Filler Operator 218.60
) Wrapper/Packer 218.60
(e) Worker in Pre-Packing Section 218.60
()] Cleaner 218.60
(g) General Hand 218.60
(h) Provided that any employee who is re-

quired or permitted to perform the duties

of a gencral butcher shall be paid the

general butcher’s wage rate for the day.

Butcher/Drivers of Motor Vehicles: $

(a) (1) Not exceeding 1.2 tonnes capacity 256.70

(i) Exceeding 1.2 tonnes capacity but
not exceeding three tonnes capacity  259.40
(iliy Exceeding three tonnes but under
six tonnes capacity
(b {i) Junior Employees — Drivers of
Motor Vehicles:
Rates of Pay: (percentage
of total wage payable to an
adult employee for the
capacity of vehicle being
driven)

262.50

Per cent
Under 19 years of age 70
Under 20 vears of age 80
20 ycars of age 100
(it No junior employee under 17 years
of age shall be permitted to have
sole charge of a motor vehicle.

{c} The rates of wage payable to emplovees subject to
this subclause shall be as specified for relevant
classifications in the Transport Workers (Govern-
ment) Award No. 2A of 1952, provided that such
rate of wage shall not be less than that specified for a
General Butcher in subclause (1) of this clause.

Apprentices: The minimum weekly wage
rate of apprentices shall be a percemage of
the tradesman’s rate as follows:
per cent
@) Four year termy —

First vear 42
Second year 55
Third year 75
Fourth year 88
() Three year term —
First year 55
Second year 73
Third year 88

{«©) For the purposes of this subclause tradesman'’s rate
means the rate of pay of the General Butcher as
specified in subclause (1) of this clause.

Adult employees working in Boning Rooms and Ex-
port Processing Section:

N
@) Boner 247.80
()] Slicer 232.50
() Carcase Pre-Trimmer 220.70
() Chiller Hand 219.30
(©) Strapping or Wiring Machine
Operator 218.60
()] Operator of Electric Wizzard
Knife 222.60
) Carton Room Employee 218.60
(hy Wrapper and Packer 218.60
) Spotter/Packer 220.00
i) General Hand 218.60
&) Junior employees shall be paid
the minimum weekly wage rates
based on a percentage of the total
wage applicable to the adult
classification for the work being
performed:
per cent
Under 18 years of age 60
18-19 years of age 70
19-20 years of age 80
20-21 years of age 90
$
Employees employed in branding 218.60

The General Butcher employed at the Bentley Technical School
shall be paid an allowance at the rate of §9.80 per week in addi-
tion to the rate of wage prescribed in paragraph (a) of
subclause (1),

Adult Leading Hands: Any employee who is placed in charge
for not less than one day of not more than 15 other employees
shall be paid an all purpose rate of $5.15 per week extra.

2. Clause 24.—Work of Employees

in Boning

Rooms: Delete subclause (10) of this clause and insert in

lieu:

(10} Additional allowances (other than for Boners and Slicers) —

@)

()

©)

(d)

©)

In any boning room where boners and/or slicers are employed
and paid on a tally system, employees engaged in any of the
callings specified in placitum (i) of this paragraph, shall be paid
an allowance per day in accordance with the provisions of
paragraph (b) of this subclause for each quarter or carcase or
equivalent thereof, (except bulls and genuine stags, ram lambs,
rams and genuine stags and birdcaging) processed by boners in
excess of the daily tally prescribed for boners in subclause (2)
of this clause (and in the case of beef the tally to be applied for
the purpose of this subclause shall be that prescribed for table
or fixed hook boning) in addition to the rates of wages to which
they are entitled pursuant to Clause 7.—Wages, of this award.
(1) Specified Callings:
Carcase Pre-Trimmer
Carton Room Employee
Scale Weigher
Spotter/Packer
Spotter or Quality Control Tester
Strapping or Wiring Machine Operator
Tally Employee (Recorder)
Wrapper and Packer
(i) For the purpose of this subclause, the callings
specified in placitum (i) of this paragraph shall be
alfocated the following values —
Carcase Pre-Trimmer as defined (including
employees solely feeding quarters or carcases
to Boners from chillers) 0.4
Carcase Pre-Trimmer as defined and who also
feeds quarters or carcases to Boners from

chillers 0.6
Carton Room Employees 0.4
Scale Weigher 0.4
Spotter/Packer 1o
Spotter or Quality Control Tester 1.0
Strapping or Wiring Machine Operator 0.4
Tally Employee (Recorder) 0.4
Wrapper and Packer 1.0

For the purpose of this subclause, the number of quarters or
carcases to be paid for each day shall be calculated as follows:
(i) Spotter/Packer
Spotter or Quality Control Tester
Wrapper and Packer:
Total over tally
by Beners each day

Total number of
Spotter/Packers,
Spotters or Quality
Control  Testers and
Wrappers and Packers
each day
(i) All other employees specificd in placitum (i) of
paragraph (a) of this subclause:
The result of the calculation in placitum (i) of
this paragraph multiplied by the values assigned
in placitum (i) of paragraph (a) of this
subclause.
(iii) The calculation to be made in placitas (i) and (ii) of
this paragraph shall be taken to two decimal places.
The additional allowance for each quarter or carcase to be paid
for in accordance with paragraph (b) of this subclause, shall be
as follows:

(i) Beefl - 25 cents for cach quarter processed
in excess of tally
(i) Sheep — 14 cents per carcase for cach carcase
processed in excess of tally
(iii) Goats — l4cents per carcase for each carcase
processed in excess of tally
{iv) Vealers - 20 cents per carcase for each carcase
processed in excess of tally
(v) Pigs — Choppers (ic pigs weighing 77

kilograms [170 1b] or more) —
80 cents per carcase with skin on
processed in excess of tally;
66 cents per carcasc with skin
removed processed in excess of tally
The provisions of this subclause shall not affect the right of the
employer to require any employee entitled to the payment of
the additional allowances prescribed herein to work the or-
dinary hours of work as prescribed by Clause 15.—Hours, of
this award, or the obligation of the employees to work as 50 re-
quired by the employer.
That, for the purposes of subclause (10}, band saw labourers
shall, when required to saw long legs for bone-in cryovac
orders:
(i) bedeemed to be a specified calling within the mean-
ing of placitum (i) of paragraph (a);
(i} be allocated a unit value of 1.0 within the meaning
of placitun (ii) of paragraph (a); and
(iii} be subject to the additional allowance specified in
placitum (i) of paragraph (¢).
(iv) This paragraph is to have effect on and from 29
March 1984.
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MEAT INDUSTRY (State).
Award No. R9 of 1979.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 682 of 1984.

Between Meat and Allied Trades Federation of
Australia (Western Australian Division) Union of
Employees, Applicant and West Australian
Branch, Australasian Meat Industry Employees’
Union, Industrial Union of Workers, Perth,
Respondent.

Before Mr Commissioner G.J. Martin.
The 6th day of December 1984.

Mr R.A. Heaperman on behalf of the Claimant.
Mr J. Gerritsen on behalf of the Respondent.

Reasons for Decision.
THE COMMISSIONER: This is an application made
pursuant to section 40 of the Industrial Arbitration Act
1979 to vary placitum (ii) Sheep and Goats of paragraph
(b) — Equivalents of subclause (2) of Clause 29.—Work
of Employees in Boning Rooms of the Meat Industry
(State) Award No. R9 of 1979 as varied by adding

thereto a new equivalent in the following terms:

Four trunks boned on rail with leg and chump at-

tached shall equal three carcases.

The Respondent answered that claim as follows:
ANSWER — Object to inclusion.
COUNTERPROPOSAL — Amend Clause

29.—Work of Employees in Boning Rooms by:
1 Inserting a new equivalent in subclause 2
(b) (ii) as follows:
A trunk boned from a carcase on rail

with the leg and chump (bone in) saved
shall equal one carcase.

On such orders boners shall be required
to separate the chump and leg (bone in)
from the trunk, and break the frame of
the carcase.

On such orders slicers shall be required
to slice the chump and leg (bone in).

The application follows upon disputation between the
parties which has existed for some while.

I have had occasion to issue orders under section 45 of
the Industrial Arbitration Act 1979 to enable some
employers to fulfill contracts which were in jeopardy by
the refusal of their boners to do the boning task in ques-
tion unless their claims — now the Respondent’s answer
to this application — were acceded to.

On 11 April 1984 a Commission in Court Session
issued its reasons for decision upon application by the
Respondent to these proceedings for the declaration of a
true interpretation of that part of the award contained in
placitum (ii) Sheep .and Goats — paragraph (b)
Equivalents of subclause (2) of Clause 29.—Work of
Employees in Boning Rooms and which reads:

Four trunks shall equal three carcases.
(62 WAIG p. 1703 at p. 1704.)

In those reasons for decision it was said inter alia:

By this application brought pursuant to section
46 of the Industrial Arbitration Act 1979 the appli-
cant seeks a declaration of the true interpretation of
that part of the Meat Industry (State) Award No.
R9 of 1979 as varied (60 WAIG p. 1513) contained
in placitum (i) Sheep and Goats, subclause 2 (b)
Equivalents of Clause 29.—Work of Employees in
Boning Rooms.

That clause was last reviewed by the Commission
in 1982 in matter No. 609 of 1980 and is recorded in
62 WAIG p. 1703.

The relevant introductory words and the words
the subject of disagreement between the parties in
these proceedings are as follows:

(b) Equivalents — For the purpose of com-
puting the daily tally the following
equivalents shall apply:

(ii) Sheep and Goats

Four trunks shall equal three car-
cases.
(62 WAIG p. 1703 at p. 1704.)

Equivalents provide a means of translating piece
meats (part of a carcase) into carcases or quarters
for the purpose of the tally or piece work systems of
remuneration for employees engaged in the calling
of “Boners”” under the award (see 62 WAIG p.
1683 at p. 1696 and 63 WAIG p. 2489 at p. 2491).

In the present matter which relates to the boning
of sheep (mutton) (that is removing the meat from
the skeleton or frame or parts thereof of a dead
sheep) the tally calculations are expressed in car-
cases.

The specific boning required of the boners is all
of the carcase of mutton except the hind legs and
adjoining chump. The hind legs and adjoining
chump (long legs) are saved intact for another pur-
pose and the part of the carcase boned out con-
stitutes that part of the carcase which is colloquially
described as the trunk of an animal.

The boning task is performed with the whole car-
case suspended by the hind legs from a rail and the
boner works upon the carcase in a standing and
bending position.

This is to be contrasted to the boning task
wherein the work is performed on a bench or table
and at which the boner stands.

Within that setting the Applicant asks the follow-
ing question —

Under Clause 29 (2) (b) (i) what
equivalent applies if a boner is presented
with a carcase but is required to save the
long legs?

In essence the Applicant says the answer is that
the boner has boned a carcase with a tally count of
one carcase.

The Respondent contends that the boner has
boned a trunk with a tally count of four trunks
equals three carcases (or simply put one trunk
equals 75 per cent of a carcase).

The argument evolves upon what is a ‘‘trunk”
for the purposes of Clause 29.—Work of
Employees in Boning Room?

The parties have no difficulty in accepting that in
the generality a trunk is the object referred to by the
Commission in the 1982 proceedings when it said —

(ify Trunks

The existing award provides that “‘four

trunks shall equal three carcases’.

The Respondent (the Applicant in these
proceedings) seeks to vary that to read

“‘one trunk shall equal one carcase’”. A

trunk was described as a carcase with the

legs and lower part of the chump remov-
ed.

(Our emphasis — 62 WAIG p. 1683 at p. 1697.)

Any reservations by the parties go to the use of
the words ““lower part of”” which does no violence
to the generality of the description of a “‘trunk’’.

The central point of the Applicant’s proposition
is the physical form of a sheep or part thereof which
is presented to the boner for him to work upon.

It says if the boner is presented with a trunk as
described, in the extract from the reasons for deci-
sion just referred to he is boning a trunk.
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If, however, he is presented with a whole carcase
he is boning a carcase and the fact that he is not re-
quired to remove the meat from the entire carcase
does not change that situation.

The Respondent’s position is the converse of the
latter contention.

It says that the simple test is what part of the car-
case is being boned out? And the way in which the
carcase or portion thereof is presented to the boner
and the method of boning used is not relevant.

(64 WAIG p. 747.)

In the instant award the tasks of an employee
engaged in the calling of ““Boner’’ is described in
Clause 29.—Work of Employees in Boning Room
as follows —

(1) (a) ‘‘Boners’’ — a boner’s work shall be
the boning out of whole carcases of beef, veal,
mutton, lamb, port, goats, and/or piece meats
in any of those categories . . . (62 WAIG p.
1703).

Those words are quite clear and unambiguous.
They describe constant finite objects being whole
carcases Or pieces, portions or parts of whole car-
cases and which pieces, portions or parts are less in
size, form and weight than a whole carcase.

Each of those objects is readily indentifiable by
labels recognized and accepted within the meat pro-
cessing industry (see for example Exhibit A). Thus
for the purpose of boning, a carcase of mutton is a
dead sheep without its head, pelt, trotters and inter-
nal organs. If the hind legs and fore legs are remov-
ed from that object, the carcase, the lesser object is
known as a trunk.

The boning work from which the present matter
of disagreement arose does not entail the boner,
boning out a whole carcase of mutton and accor-
dingly the Applicant’s proposition is not correct as
a simple matter of fact. Nor is the Respondent’s
contention correct as a matter of fact because whilst
the boner is boning out that part of the carcase
which constitutes the trunk of a carcase (plus the
forelegs which presumably would not be ordinarily
part of a trunk) the object upon which it is working
is not ““a trunk’’ as such. It seems to us that the
method of boning under examination is part of the
evolutionary process arising from the introduction
of “‘on rail boning”” and will probably not be the
last in that evolutionary process. It appears not to
have been contemplated at the time the award and
its predecessors were issued.

It is a method different from boning out a trunk
by the table or bench method and will require
evaluation for equivalent purposes by reference to
the equivalent and tally criteria of time, quantity,
degree of difficulty and care exercised for the pur-
pose of catering for this method of boning that part
of the carcase whilst it is still an integral part of the
carcase. That is a matter to be tackled firstly by the
parties and if need be by the Commission if the par-
ties are unable to reach an accommodation, (Matter
No. CR416 of 1983 may be the ultimate vehicle for
such a process) for after all it is the work done
which should be paid for.

Thus the answer to the question posed:
Under Clause 29 (2) (ii) what equivalent ap-
plies if a boner is presented with a carcase but
1s required to save the long legs?
is that the award does not provide an equivalent for
the purpose of computing tally for boning that por-
tion or piece of a carcase of mutton by that method
of boning.
(My emphasis.) (64 WAIG p. 747 at p. 748.)
The Applicant’s Case: The Applicant pointed out that
there is no disagreement between the parties as to what
constitutes a “‘trunk’” for the purposes of the award,

namely that it is the headless carcase of an animal (in
this case a sheep) without its internal organs, hind legs
or chump. It does include the forelegs.

The following diagram reproduced from a pamphlet
“‘Australian Standard Meat Cuts’’ produced by a com-
mittee of representatives of the Australian Meat and
Livestock Corporation, the Retail Traders’ Associa-
tions, the Meat and Allied Trades Federation and the
Pig Meat Promotion Committee is of assistance in
understanding that description, the “‘trunk line’’ being
mine.

CARCAHS &

By reference to the Commission in Court Sessions
reasons for decision in the interpretation matter (above)
wherein it was stated that the work of a boner boning
out the trunk of a carcase did not entail boning out the
entire carcase the Applicant submitted that the Respon-
dent’s answer must fail and thus the exercise becomes
one of evaluating a new equivalent by comparing the
work involved with on rail trunk boning with the work
involved in bench or table boning a trunk and with
which there was no disagreement that the appropriate
equivalent was to count that task at 75 per cent of a car-
case.

The Applicant saw that evaluation as being properly
carried out upon the criteria of time, quantity, degree of
difficulty and care exercised.

It was the Applicant’s substantial contention that in
such a comparison it would be demonstrated that the
job of boning a trunk on rail or on chain is easier than
boning a trunk on a bench or a table.

In support of its claim the Applicant presented three
witnesses.

The first witness works as an ergonomist — that is a
work specialist who evaluates work places and makes
the interface between man and the working emviron-
ment appropriate.

He had video recorded, observed and analysed (with
corroboration from an eastern states analyst) a boning
operation arranged by the Applicant on 17 October
1984.
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That operation was performed by a foreman at the
boning room used for that purpose and consisted of the
boning of (in the sequence it was performed):

The trunks of three sheep on rail

the trunks of three sheep on the bench
three whole sheep on the rail

the trunks of three sheep on the rail.

At the invitation of the Applicant the Respondent’s
boning room organiser was present during all of the
operation.

Upon that operation the witness compiled Exhibit I,
which states in brief taken in conjunction with his
evidence that:

1. The decrease in the amount of time taken to
bone trunks on rail compared with boning
trunks on the bench is minimal.

2. The difference in repetitions (actions of the
knife hand) from boning trunks on rail and
boning trunks on the bench was insignificant,
there being approximately the same number of
knife cuts.

3. It is far more energy efficient and far less
physically damaging for a boner to bone a
trunk on the rail.

4. OQverall it would appear that boning a trunk on
the rail is far more biomechanically sound and
possibly slightly faster than boning a trunk on
a bench.

The witness elaborated upon those conclusions in
conjunction with a commentary upon the video recor-
ding (Exhibit IA) which was shown to us all.

I was told that:

It could not be said in any way shape or form that
boning a trunk on the rail is more difficult than
boning a trunk on the bench.

The boning of the full carcase on the rail did not
include the hind legs and the chump so that the
times in Exhibit I — Folio 4 item 3 would need to
be increased to allow for the additional time in-
volved in such a task.

None of the forelegs were boned out on any of the
carcases. The additional work so involved would
be uniform for all methods of boning conducted
in the test.

The rate of work asked for in the test was a uniform
rate and not at any particular speed.

The basic problem to which attention was given was
the biomechanics of the performance of the
respective tasks observed — that is the potential
for problems to the boners long term health.

The first boning of g trunk on rail was regarded as
a “‘warm up”’ for the boner hence the second test
on that method of boning.

No measurement of the skill involved in the res-
pective methods of boning was attempted or
made.

Biomechanical stress on particular parts of the
anatomy is an indication of effort expended on a
particular task and would not change with the
rate at which the work was performed.

The foreman who was the boner in the test confirmed
that fact and told me:

That he had endeavoured to maintain the same
pace throughout the test.

The difference with boning on the rail and boning
on a bench arose from the fact that gravity
assisted the meat to fall away from the animal’s
frame when on the rail whereas on the bench the
meat had to be pulled from the animal’s frame.

It was approximately a year and a half since he
worked full time as a boner.

37721—4

When fleecing an entire carcase on rail the leg
provides purchase to strip the meat from the side
— such is not the case when only boning out the
trunk.

After the chump cut (not required on a full carcase
both hands are used to pull the meat down from
the frame.

More time is taken to fleece out a whole carcase on
rail than fleecing out a trunk because in the latter
case the leg and chump are not boned out.

The same step by step tasks are followed in both
methods of boning trunks, the chump separation
cuts excepted.

The works manager of an abattoir gave evidence that:

Approximately 95 per cent of his boners were
unable to bone out trunks on the bench and they
had opted for the on rail method.

Boners of recent origin have not been trained on
bench boning.

At his abattoir boners do 31 trunks in an hour and
24 full carcases in an hour.

The intact legs and chump and the remainder of the
animal’s frame are removed in the saw area by
employees who are not boners. The intact leg and
chump are trimmed by slicers and then wrapped
and packed.

The slicers are thus being credited with a whole
carcase for tally purposes as they handle all of the
product from the carcase,

Follow on labour because their additional allow-
ances is related to boners tally do not receive
credit for handling all of the product from the
carcase.

The Respondent opened its submission by referring to
the practices at Albany and Robb Jetty.

In the latter circumstances it pointed out that the
boners made the selection as each carcase came to them
on the chain whether to ‘‘save’ (ie not bone out) the
hind legs, and if so then bone out the trunk, sever the
empty frame from the unboned leg and pass the leg to
the slicer. That work is equated to boning out a whole
carcase and is the method and equivalent contained in its
answer and counter proposal recited earlier in these
reasons for decision.

In its view the comparison of boning out of a trunk on
rail should be made with boning out a full carcase on rail
and not as the Respondent suggests with boning out a
trunk on bench.

On that comparison, taking into account the chump
cut and the tasks of removing the saved leg from the
frame and passing it to the slicer the two methods it
adopts for comparison requires the same time and skill.

Additionally, it will restore equality in tally between
the slicers and the boners they being 72 and 96 (72 x 4/3)
respectively when trunks are boned on the equivalent of
four trunks equalling three carcases.

The Respondent pointed out that whilst boning out a
trunk with part of chump attached was counted as a full
carcase in the award (and in my view on the bench) it
was easier than boning out a trunk because although it
took extra time to bone the chump it provided meat to
pull on in fleecing down analagous to the purchase pro-
vided by the leg when fleecing an entire carcase.

The extra work claimed to be involved in boning out a
trunk on rail vis ¢ vis a full carcase on rail was:—

One extra rotation of the carcase in removing the
tender loin.

The chump cut and an access cut as a hand grip.

The use of two hands to remove the meat and the
subsequent drying of the knife hand to remove
fat and moisture from that pulling task.

The necessity for extra cuts to clear the meat out
of the chine.
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Exhibit A was entered being time trials taken at three
boning rooms, by the Respondent and shows that:

At Abattoir One

Fleecing a full carcase on rail averaged 2.8 seconds
per kilogram.

Trunking on rail averaged 2.9 seconds per kilo-
gram. Bench boning a trunk averaged 3.4
seconds per kilogram.

At Abattoir Two

Boning trunks on the bench took from 72 to 14
minutes per trunk.

Full sheep on the rail took from seven minutes to 12
minutes per sheep.

In an hour of work as many full sheep were boned
out as trunks were boned out.

At the third abattoir in the Respondent’s exhibit, and
where all of the boning is generally bench boning the test
showed, for the same weight of sheep that it took 82
seconds to bone out a whole sheep on the rail.

and

74 seconds to bone out a trunk on rail (including
separation of leg and frame)

and

62 seconds to bone out a trunk on the bench (ad-
justed for the additional work done on the rail
against the bench the time was 74 seconds).

The Respondent pointed out that its tests confirmed
the Applicant’s test except for its second boning trunk
on rail test and the Respondent submitted that the rest
of the Applicant’s test should have been re-run as well
for a proper comparison.

In general terms it submitted that in its view boning a
trunk on a bench has always been more difficult than the
on rail method and far more difficult than boning a
whole carcase and the equivalent should be one carcase
but be all that as it may, it still accepted the existing
equivalent of four trunks to three carcases for trunks.
boned on the bench.

By way of distinction the Respondent submitted that
when a carcase was boned out except for the ‘‘short
legs’” that is with chump attached the value was one car-
case but that was easier than boning out a carcase except
for the leg and chump (long legs) as, , as has been
remarked before the chump provides a good purchase
for stripping the meat off the frame.

It submitted that it was erroneous to set any value by
reference to the amount of meat handled by the boner.
Whilst the volume of meat is a factor the predominant
factors are the amount of time taken, the degree of dif-
ficulty encountered and the skill required to perform the
boning task.

Intercostalling was exampled, a task which involves
removing the meat from between the bones of the rib
cage. Little meat is produced from that task but as it is
time consuming and an equivalent of and quarter is pro-
vided by the award.

(See 62 WAIG p. 1703 at p. 1704.)

In its view, the practise in the industry has substantial-
ly been to allow an equivalent of one for boning out
trunks on rail in lieu of the award provision of three
quarters or 75 per cent.

In summary, the Respondent reiterated its willingness
to acknowledge the performance of the extra tasks of
grading, separating the leg from the frame of the animal
and passing it to the slicer if the equivalent was to be one
trunk on rail to one carcase.

The Respondent’s evidence is summarised as follows:

Its boning room organiser, a boner and slicer of
many years experience stated that
It had been the general practice in the industry
to equate a trunk boned out on a rail as one
carcase.

The extra tasks proposed by the Respondent
for boners trunking on rail would make for a
better utilisation of labour.

The manner in which the Applicant’s video
recorded test was carried out was quite
satisfactory and the sheep used were all the
average type of sheep which would usually
go through a boning room.

As the temperature was not as low as in an
export boning room the carcases were thus
warmer making the boning tasks easier.

The time it takes to bone out a full carcase on
rail and a trunk on rail are fairly comparable
but it is more awkward in the latter case by
having to leave the legs intact.

Boning out a trunk on a bench is easier than
boning it on rail. Mutton has always been
mainly boned out on the bench.

Prior to the introduction of boning trunks on
rail the boner at a bench was given a trunk,
(the carcase without the hind legs and
chump). The boner was seldom required to
bone out those legs and labourers or packers
did the final handling of those parts of the
carcase.

One employer had been processing trunks by
bench boning and saving the long legs for at
least the last 12 years.

A boner, of long and varied experience both in
this state and other states and now employed at
Robb Jetty told me that:

At Robb Jetty when boning carcases on its
dead rail the method of suspension on the
chain dictates whether it is to be fully boned
or only the trunk boned. The boner does not
make that choice. In the latter case the bon-
ed out meat from the trunk is passed by the
boner to the slicer and the boner severs the
frame from the unboned leg. The leg pro-
ceeds down the chain and split by another
employee.

Trunks boned by that method are counted as
one carcase.

Slicers do whatever is required on the saved
legs for ultimate presentation to consumers.

He considered that the method of suspension
on the video recording, that is hanging by
one leg was not as safe or as good final pro-
duct wise as the Robb Jetty method of
suspending from a spreader which means
that the carcase is horizontally level.

The task of making the chump cut required
care and which if not exercised carefully
would result in the loss of product when the
legs are trimmed.

On rail trunks entailed an extra cut to secure a
hand hold and the use of the knife hand on
the carcase to pull the meat off incurred time
cleaning that hand so as to have a proper
grip of the knife.

The use of the leg for purchase makes boning a
full carcase on rail or chain easier and not
having to make the chump cut means less
knife actions compared with the trunk on
rail. :

The savings of legs entailed problems on the
chain which resulted in the process being
stopped from time to time, the end result be-
ing that this method of boning took longer
than was the case with boning a whole car-
case on rail.

On rail trunk boning is harder than on bench
trunk boning.

He has no objection to a slicer receiving more
money than a boner if he is doing the work
for it.
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A boner from the Katanning boning room told
me that:

He has been consistently boning for 3% years.

He described in detail the step by step tasks
involved in boning out a whole carcase on
rail and boning out a trunk on rail (and
which in this boning room is suspended on a
spreader).

The boning of a whole carcase on rail is
quicker and gives a cleaner frame than bon-
ing a trunk on rail which leaves some meat
on the rib cage requiring extra knife actions
at the end of the process to produce a clean
frame.

Cold and firm carcases are most difficult to
bone.

He confirmed the problems of using the knife
hand to pull the meat from the frame when
boning trunks on rail.

He organised the trials for Exhibit A — Folio 1
and said that the boner who performed the
boning work for those trials was a very com-
petent, neat and steady boner.

Commenting on the contents of that Exhibit he
said:

(1) The quality of work on the whole carcase
was better than on the trunks on rail
because the boners at Katanning are more
~familiar with the former method of bon-
ing.

(2) Alot of the sheep processed on the bench
method were fat and fairly cold adding to
the time to bone them out.

(3) The sheep on which the trunk was boned
out on the rail were the best, being smaller
and leaner sheep.

Generally boning trunks on rail is no quicker
than boning whole carcases because the ex-
tra handling and cuts required on the frame
takes up the time which would be saved in
not boning out the leg and chump.

Trunks and full carcases are not segregated on
the rail but are mixed up. More full sheep
(30 to 32) are presented for boning per hour
than trunks (28 or 29).

Boning out a trunk on the rail is easier, safer
and slightly faster than boning a trunk on
the bench.

It used to be the practice until 1978 for a
carcase trunked out on rail to be counted as
boning one carcase.

A boner from the Bunbury boning room told me
that:

The accepted practice in that boning room was
to count a trunk boned out on rail (a moving
chain in that boning room) as one carcase.

Boning trunks on chain is slower than boning
a whole carcase on chain.

Boning a trunk on chain takes more skill,
longer and is harder to do than boning a full
carcase on chain. Usually full carcases
average 30 sheep per hour and trunks on
chain 25 to 26 per hour.

Although he had not bench boned for some
years he considered that method of boning
trunks harder than on the chain method.

The boners at Bunbury would not be com-
petent bench boners.

A boner from a metropolitan boning room told
me:

The practice in that room was to count boning
trunks on chain the same as boning full car-
cases on chain but the slicers and boners
shared tasks in the boning and slicing pro-
cesses.

The same number of full carcases and trunks
were processed per hour.

A boner from Geraldton boning room told me:
Slicers and boners work as a team.

Boning full carcases on rail is easier and
quicker than boning trunks on rail.

The time trial at Geraldton (Exhibit A — Folio
3) was based on experiences over the last
seven months.

Any discrepancy in the equivalents as between
slicers and boners would cause the team
system now operating to break down.

Extra cuts arise in boning trunks on rail due
to the chump cut and cleaning the ribs at the
end.

The boners make the decision as to whether a
long leg on a carcase is to be saved or boned
out upon specifications supplied by the
employer.

A boner of ten years standing from the Bunbury
Boning room told me:

Boning a trunk of rail is harder and more
complicated than boning a whole carcase on
rail partly due to the separation of the
chump in the first mentioned method of
boning.

The step by step tasks involved in the respec-
tive boning operations referred to above.

He considered the boner who performed the
boning tasks in the Applicant’s video test
not to be a competent mutton boner by the
standard of his boning room.

Boning a trunk on rail is more time consuming
than boning out a whole carcase on rail due
to the tasks required in the chump-loin area
and it is also the most difficult of the two
operations and requires more skill.

Until the change of ownership of the boning
room around two years ago trunks boned on
rail counted as a full carcase but not
thereafter.

The speed of the chain was reduced when
trunks on rail were being processed.

MY DETERMINATION: At the end of the day I have
before me the following material facts:

[.  The work of boning trunks on rail or chain has
not been the subject of evaluation in this state
as to what value it should be allocated vis a vis
boning on the bench or boning out a whole
carcase on rail or chain and is a matter which
can be dealt with under the Commissioner’s
Principles of October 1983.

2. The equivalent prescribed by the award for
boning a trunk relates to boning on a bench or
table and not boning a trunk on rail or chain.

3. In the substantial number of boning rooms
boning a trunk on rail or chain has been or is
allocated a value of one carcase.

4. Boning a trunk on bench or table is generally
regarded as requiring more physical effort and
takes longer than boning a trunk on rail or
chain.

5. The parties do not seek to change the value
presently existing of four trunks shall equal
three carcases for boning trunks on a bench or
table.

6. Boning out a trunk on rail or chain takes more
or about the same time as boning out a whole
carcase on rail or chain.
or
is not faster than boning out a whole carcase
because of extra handling and knife cuts.
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7. Boning a trunk on rail or chain is easier, safer
and slightly faster than boning a trunk on the
bench.

8. Boning a trunk on rail or chain requires more
handling of the carcase, more knife actions
and the exercise of more skill and care than the
boning of a whole carcase on rail or chain.

9. Slicers when boners bone out trunks on rail or
chain do process most of the carcase when call-
ed upon to process the saved ‘‘long legs” and
are credited with one carcase and not just a
“trunk”’.

10. Follow on labour when handling saved long
legs are credited with less than a whole carcase
for the purpose of their additional allowance,
being related for that purpose to the boners’
tally.

I accept the Respondent’s submission that in creating
a value for the work of boning out a trunk on rail or
chain the point of comparison or reference is the work
of boning out a whole ¢arcase on rail or chain.

In both cases the form of the carcase is identical, they
are both performed on the same apparatus a rail or
chain with substantially the same technique, the basic
difference being the amount of meat removed from the
frame of the carcase and its attendant different tasks.

Boning a trunk on bench or table involves a lesser
“‘carcase’” and a different technique in removing the
meat from the frame of the “‘carcase’” albeit the step by
step tasks are similar comparing boning a trunk on rail
and boning a trunk on bench or table. It is not as the
Applicant suggested a comparison of like things.

How then does the work of boning a trunk on rail or
chain with the work of boning out a whole carcase on
rail or chain compare within the criteria relevant to this
determination? ie

time, quantity, degree of difficulty and care exercis-
ed

(64 WAIG p. 747 at p. 748.)

The answer is not simply the nature of the object — ie
its size or configuration but the work involved in work-
ing upon it. Therefore, whilst as a matter of logic one
half of a carcase is not as much as one carcase it could be
that the work to be performed on one half of a carcase is
more difficult than (and more time consuming than) the
work to be performed on one carcase so it becomes not a
matter of arithmetic but a matter of fact and method of
boning. To that extent I cannot rely upon my finding of
1982 in Matter No. 609 of 1980 and in which I said:

(ii) Trunks —
The existing award provides that ‘‘four
trunks shall equal three carcases™.
The Respondent seeks to vary that to read
““one trunk shall equal one carcase”. A
trunk was described as a carcase with the
legs and lower part of the chump removed.
The Respondent relied upon evidence to
substantiate its claim and that evidence was
that a boner would normally remove the legs
(which are sold whole as legs), and then
bone out the rest of the carcase.
The requirement not to bone out the legs
was not considered a saving in time and the
evidence was that it took about the same
time to bone a trunk as a full carcase.
With respect to the witness concerned, from
what was observed on inspection of the bon-
ing room in Perth, it would take more than
that evidence to convince the Commission
that doing work on less than one carcase
takes the same time as doing work on a
whole carcase.

The claim is not allowed.
(62 WAIG p. 1683 at p. 1697.)

because in this application have been presented with
far more detailed information than was the case in the
abovenamed matter.

From all that information I conclude that the criteria
of time, degree of difficulty and care exercised on bon-
ing trunks on rail or chain makes up for the lesser quan-
tity of product worked upon compared with boning out
a whole carcase on rail or chain to the extent that the tal-
ly for each such operation should be the same.

Accordingly the Applicant’s claim will not be allowed
and the provisions of placitum (ii) Sheep and Goats of
paragraph (b) — Equivalents of subclause (2) of Clause
29.—Work of Employees in Boning Rooms of the Meat
Industry (State) Award No. R9 of 1979 as varied will be
further varied by deleting the words ‘‘Four trunks shall
equal three carcases’” and inserting in lieu the words:

Trunks —
on bench or table
... Four trunks shall equal three carcases
From a carcase on rail or chain
One trunk shall equal one carcase.

In so determining I see no reason to include the
Respondent’s ‘‘saving’’ or ‘‘reinforcing’’ counter pro-
posal that when boning a trunk on rail or chain ‘‘boners
shall be required to separate the chump and leg (bone in)
from the trunk and break the frame of the carcase’ as
the particular tasks of the work required of the boner is
a matter to be determined by the employer.

If those tasks are required they are to be performed
without change to tally or demands for further
payments as those tasks in the totality of the operation
are negligible in terms of time and quantity and add
nothing to the degrees of difficulty or care exercised in
my view.

If they did they would merely fill in the marginal gap
existing between the comparison of the two methods of
boning.

Nor will I allow the Respondent’s second counter pro-
posal of ‘‘slicers shall be required to slice the chump and
leg (bone in)”’.

That task is again a matter for direction by the
employer and if it is done making the slicers tally one
carcase the slicers will be paid accordingly.

As to the follow on labour ‘‘additional allowance’,
the anomaly raised by the Respondent and which I ac-
cept as an anomaly on the basis of product handled has,
as a result of my prime determination, disappeared.

The minutes of the proposed order to be made in
determination of this application now issue and may be
spoken to by the parties on a day and at a time to be ar-
ranged with me.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 682 of 1984.

Between Meat and Allied Trades Federation of Australia
(Western Australian Division), Union of
Employers, Applicant and West Australian Branch,
Australasian Meat Industry Employees’ Union In-
dustrial Union of Workers, Perth, Respondent.

Order.

HAVING heard Mr R.A. Heaperman on behalf of the
Applicant and Mr J. Gerritsen on behalf of the Respon-
dent, the Commission, pursuant to the powers confer-
red on it under the Industrial Arbitration Act 1979

hereby orders —
That the Meat Industry (State) Award No. R9 of
1979 as varied be further varied in accordance with
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the following schedule and that such variation shall
have effect as from the beginning of the first pay
period commencing on or after 17 December 1984.

Dated at Perth this 17th day of December 1984.

(Sgd.) G.J. MARTIN,
{L.S.] Commissioner.

Schedule.

Clause 29.—Work of Employees in Boning Rooms:
Delete the words ‘‘Four trunks shall equal three car-
cases’” in placitum (ii) Sheep and Goats — of paragraph
(b) Equivalents — of subclause (2) of this clause and in-
sert in lieu the words:

Trunks —
On bench or table —
Four trunks shall equal three carcases
From a carcase on rail or chain —
One trunk shall equal one carcase.

PLASTIC MANUFACTURING.
AWARD No. 5 of 1977.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 766 of 1984.

Between the Federated Miscellaneous Workers’ Union
of Australia, Hospital, Service and Miscellaneous,
WA Branch, Applicant and Hardie Iplex Plastics
and Others, Respondents.

Order.
HAVING heard Mr J.A. McGinty on behalf of the Ap-
plicant and Mr S.J. Kenner on behalf of the
Respondents, the Commission, pursuant to the powers
conferred on it under the Industrial Arbitration Act
1979 hereby orders —
That the Plastic Manufacturing Award No. 5 of
1977 be varied in accordance with the following
schedule and that such variation shall have effect as
from the beginning of the first pay period commen-
cing on or after 14 November 1984.

Dated at Perth this 7th day of December 1984.

(Sgd.) G.G. HALLIWELL,
fL.S.] Commissioner.

Schedule.
Clause 19.—Shift Work: Delete subclauses (5) and (6)
of this clause and insert the following in lieu:

(5) The loading on the ordinary rates of pay for
shift work shall be 15 per cent for afternoon shift
and for night shift.

(6) Shift workers shall be allowed a 20 minute
paid crib break to be taken approximately in the
middle of the shift.

RAILWAY EMPLOYEES.
Award No. 18 of 1969.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 1127 of 1984.

Between the Australian Railways Union of Workers,
West Australian Branch, Applicant and the
Western Australian Government Railways Com-
mission, Respondent.

Order.

HAVING heard Mr J. Hanley on behalf of the applicant
and Mr F. Hodgins on behalf of the respondent and by
consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Arbitration Act 1979
hereby orders —
That the Railway Employees Award No. 18 of
1969 be varied in accordance with the following
schedule and that such variation shall have effect
on and from the date hereof.

Dated at Perth this 20th day of December 1984.

(Sgd.) G.A. JOHNSON,
[L.S.] Commissioner.

1. Clause 2.—Arrangement: Delete the number and
words ¢‘30.—Allowances and Arrangements for Guards
and Other Specified Workers,”’ and insert in lieu:

30. Allowances and Arrangements for Mobile
Train Despatchers, Guards and Other
Specified Workers.

2. Clause 28.—Away from Home and Meal
Allowances: Delete subclauses (1) (a) and (5) (b) of this
clause and insert in lieu:

(1) The following allowances shall be granted to
Mobile Train Despatchers, Guards, Goods Porters
on trains, Motor Bus Drivers, Motor Bus Conduc-
tors, Motor Truck Drivers and Motor Truck
Drivers’ Assistants (country runs only), Conductors
and Ticket Examiners who are booked off or tem-
porarily lodging away from their stations.

(a) For the first 30 hours or part thereof, the sum
of $15.68 where attended and $16.93 where unat-
tended barracks are provided and $19.44 where
there are no barracks.

(5) (b) If he is a worker in the Traffic Section,
other than one for whom an allowance is prescribed
in subclause (2) of Clause 30.—Allowances and Ar-
rangements for Mobile Train Despatchers, Guards
and Other Specified Workers, and his hours of duty
have been extended by more than one hour beyond
a recognised meal period.

3. Clause 30.—Allowances and Arrangements for
Guards and Other Specified Workers.

(a) Delete the title and subclauses (1) (a), (2), (3) (@)
and (6) of this clause and insert in lieu:

30.—Allowances and Arrangements for Mobile Train
Despatchers, Guards and Other Specified Workers.

(1) The following provisions shall apply to
Mobile Train Despatchers, Guards, Goods Porters
on trains, Motor Bus Drivers, Motor Bus Conduc-
tors and to Motor Truck Drivers and Motor Truck
Drivers’ Assistants (country runs only):

(a) Any worker rostered for duty and being in-
formed that he is not required shall, unless he
has been notified as provided in paragraph (f)
of this clause, be paid two hours’ pay at or-
dinary rates, but he may be called for further
duty without any further period of rest.
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(2) In respect of a Mobile Train Despatcher, a
Guard or a worker booked to assist the Guard on a
train, local shifts shall be rostered where practicable
showing the time such a worker is to book on and
off duty and if such shift is extended by not less
than one hour for any reason caused directly or in-
directly by any authorised variation in working of
either the train being worked by such worker, or
any other train unless such working is varied
because of some accident, act of God, or any cir-
cumstance for which neither the employer or any of
his servants is responsible such workers shall be
paid $3.95 meal allowance. For the purpose of this
subclause a local shift which is rostered without
showing the finishing time shall be deemed to be of
a duration of eight hours.

(3) (a) Mobile Train Despatchers, Guards,

Goods Porters on trains, Ticket Examiners, Motor

Bus Drivers, Motor Bus Conductors and Motor
Truck Drivers and Motor Truck Drivers’ Assistants
(country runs only) or any worker acting in the
classifications referred to who works and/or travels
to a foreign station other than on temporary
transfer and there is released from duty and who
before 12 hours shall have elapsed from such
release is not required to commence duty
preparatory to his departure from such foreign sta-
tion for another station at which he is to be again
released from duty shall be paid ‘‘held-away-from-
home allowance’’ for all time in excess of 12 hours
at single ordinary time.

(6) Each Mobile Train Despatcher, Guard or
Shunter booked to assist the Guard on a train, who
is booked off duty at a foreign station, where there
is a caretaker of the barracks, shall be called for du-
ty irrespective of the hour booked on. At stations
where there is no caretaker they shall be called if it
can be conveniently arranged.

(b) After subclause (12) add the further new

subclause (13):

(13) (a) Mobile Train Despatcher shall be allow-
ed 15 minutes when signing on duty for the purpose
of preparing for the shift. Additionally, he will be
allowed sufficient time to check the petrol, oil,
water, tyres, etc., before driving the vehicle he may
be required to use during the shift.

(b) A Mobile Train Despatcher shall be allowed
15 minutes when signing off duty.

4. Clause 37.—Weeks Work, Traffic Section (Other

Than Safe Working Porters): Delete subclauses (2) and
(3) of this clause and insert in lieu:

(2) (a) Where a worker other than a Guard or
Mobile Train Despatcher is rostered to work a five-
day week on the weekly roster and does so work
and is also called upon to work on his adjusting day
shown on the roster he shall be paid at the rate of
time and a half for all work performed on that day
or double time if his adjusting day falls on a Satur-
day.

(b) Where a worker other than a Guard or
Mobile Train Despatcher is rostered to work a five-
day week on the weekly roster and his adjusting day
shown on that roster is altered so that he is required
to work on his rostered adjusted day as part of his
ordinary hours of work he shall be paid at the rate
of time and a quarter for such work unless he is
given at least 24 hours’ notice of the alteration.

(3) (a) A Guard’s or Mobile Train Despatcher’s
adjusting day shall be shown on the weekly roster
when first posted, and if called upon to work he
shall be paid at the rate of time and a half for that
day.

(by Guards, Mobile Train Despatchers shall not
be rostered for duty within 24 hours of booking off
.or before 0600 hours the day following their
rostered day off, whichever is the earlier, and if

called upon to commence a shift before such time
has elapsed that shift shall be deemed to have been
worked on their rostered day off.

5. Clause 39.—Hours of Duty: Delete paragraphs

(b) (ii), (¢) and (d) of subclause (1) of this clause and in-
sert in lieu:

(b) (ii) In the case of a Mobile Train Despat-
cher, Guard or a worker booked to
assist the Guard on a train the employer
shall arrange as far as practicable that
shifts shall not exceed 8% hours and ex-
cept in cases of emergency when relief
cannot be provided, a worker shall not
be required to remain on duty at his
home or temporary home station for
more than 10 hours.

(¢) Except in the case of a Mobile Train Despat-
cher, Guard or a worker booked to assist the
Guard on a train each day’s work of eight
hours shall be completed within 10 hours
from the starting time, provided that at
country stations where the train ar-
rangements render a 10 hour spread imprac-
ticable, such spread may be extended to 12
hours, but if such spreads are exceeded all
time in excess of the 10 or 12 hour spread, as
the case may be, shall be paid for at overtime
rates.

(d) (i) Except in cases of emergency or unless
due to regular rotation of shifts, no
Head Shunter, Shunter, Train Despat-
chers at Forrestfield, or Signalman shall
be called upon to work more than nine
hours continuously or shall be called on
duty until he has had at least 12 hours
off. In this subclause the word
“‘emergency’’ shall not be construed to
cover a mere increase of traffic which
could have been foreseen, and might
reasonably have been provided for
without encroaching on the 12 hour
rule.

(ii) In cases where Train Despatchers, For-
restfield, Head Shunters, Shunters and
Signalmen are required to take up duty
with less than the prescribed rest period
they shall be allowed time equivalent to
that by which the period of rest has
been shortened.

6. Clause 44.-—Wages: In subclause (1) renumber

Item No. 14 (h) to 14 (i) and insert the following new
Item No. 14 (h) in lieu:

$
14. (h) Mobile Train Despatcher 282.40
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AWARDS — Application for
Variation of — No Variation
resulting —

CLERKS
(Racing Industry-Betting).
Award No. 22 of 1977.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 733 of 1984.

Between Federated Clerks’ Union of Australia, In-
dustrial Union of Workers, WA Branch, Applicant
and the Chairman of the Committee of the Western
Australian Turf Club and Others, Respondents.

Before Mr Commissioner G.J. Martin.
The 18th day of December 1984.

Mr B.J. Finlay on behalf of the Applicant.
Mrs P.E. Bentley on behalf of the Respondents.

Reasons for Decision.

THE COMMISSIONER: This application seeks to vary
the provisions of the Clerks (Racing Industry-Betting)
Award No. 22 of 1977 as varied (58 WAIG p. 329, a
consolidation thereof appearing in 63 WAIG p. 659) to
provide new definitions in Clause 6.—Definitions, a new
Clause 18.—Fare Allowance and a new Clause
19.—Uniforms and consequentially Clause 2.—
Arrangement.

The respondent objects to all of those proposed varia-
tions to the award.

By Clause 3.—Area and Clause 4.—Scope of the
award it applies to:

3.—Area.

This award shall be limited in its effect to that
part of the State not occupied by Automatic
Totalisators Limited in operations the subject of
award numbered 34 of 1976.

4.—Scope

This award shall apply to workers who are
employed in or in connection with the receipt of
money from totalisator bettors and/or the issuance
of tickets and/or the payment of dividends to such
bettors and to workers who supervise this work by
others, all of whom are referred to in Clause 8.—
Rates of Pay and defined in Clause 6.—Definitions,
and employed only on days when betting facilities
are available to the public.

(64 WAIG p. 659 and p. 647.)

1. Clause 6.—Definitions: This clause presently reads
as follows:

6.—Definitions.

“Clerk’ means a worker carrying out all or any
of the following functions: operating or attending a
computer terminal for the receipt and payment of
bets, operating a telex outlet, paying wages, receiv-
ing bets or giving or receiving information relating
to betting by telephone, preparing betting informa-
tion for display purposes or completing returns in
relation to betting.

“Supervising Clerk” or ‘“‘Banker”” means a
worker supervising clerks as defined and/or carry-
ing out banking duties in relation to moneys receiv-
ed by or paid to bettors.

(64 WAIG p. 659 at p. 647.)

The applicant seeks to add to that definition the
following provision:
The terms ““Clerk’’, ‘‘Supervising Clerk’’ and
“Banker’’ also include trainees in those classifica-
tions.

A worker who is ordinarily a clerk but who is re-
quired to assist in training another clerk shall be
deemed a supervising clerk for that engagement.

(a) Trainees.

It was explained by the Applicant that it had been the
practice and tradition in the industry that persons new to
the work required to be performed by a clerk (and as set
out in Clause 6.—Definitions of the award above) were
paid in accordance with the award from the commence-
ment of their first appearance at a race or trotting
meeting even though they were during the first one or
two of such meetings still being trained in the functions
of the position or as put another way by the Applicant,
the employers bore the cost of training new personnel.

That had been the case it submitted in the case of the
present employers and their predecessor Automatic
Totalisators Limited.

That change in the operators of on course totalisator
betting was described in detail by the Commission when
it issued the instant award on 6 January 1978 and it said
in its reasons for decision when referring to the awards
then existing:

Two major changes have taken place since the
awards were issued. Firstly, the Board has introduc-
ed a new ‘online’ recording device (terminal) to its
metropolitan agencies and will over time extend the
use of these terminals to its country agencies.
Secondly, the Western Australian Turf Club (Club)
and the Western Australian Trotting Association
(Association) have taken over the on course opera-
tions of A.T.L. at their courses and in the main, the
Board Terminals are used for this work. The new
award is therefore designed to cover work in all
Board agencies, either managed or operated by
agents, work in the Board’s control room and on
course operations of the Club and the Association.
Awards numbered 16 of 1971 and 13A of 1970 will
be replaced by the proposed new award and award
numbered 34 of 1976 will continue to operate but in
a much reduced area.

(58 WAIG p. 329.)

However, that training practice had ceased the Appli-
cant stated at the Turf Club and new employees were re-
quired to attend meetings for training but were not paid
for such training.

In its view change was inequitable and contrary to the
award in that the “‘trainee’” was in fact employed from
the very outset of his appearance at the meeting and he
actually performed the work of the calling of a clerk
under the award.

The Respondent turf club in its evidence,
acknowledged that the practice had been to pay trainees
during the induction period but it had changed that
practice circa March of this year.

The reasons for so doing were explained in that
evidence as follows:

Yes, if you would? — Each year we have our
Christmas carnival when we require a lot more staff
than would currently be employed. During the bulk
of the year we would have maybe 85-odd operators,
plus additional supervisory staff. For each carnival
we used to advertise prior to the carnival — we used
to advertise. We used these applications which we
had on file and we would pick out 30 or 40 who
needed training and train them. We did pay them.
Then, straight after the carnival, they did not have
a job again because we had to drop back to our
80-odd ordinary staff. We thought that seemed to
be a bit of a waste of these people so we evolved an
idea where we would have a big bank of people up
to the 130 we used at the carnival and try to retain
all the people on a roster and give them all a job
every two weeks. I thought that was a pretty fair
thing to do. Then we decided -— with natural
wastage, what would we do? Would we wait until
the end of the year and try and induct a whole lot of
new people into the business again — They were
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obviously green. We would throw them to the
wolves over the carnival and they would end up
with losses they had to foot the bill for, so we
thought we would have a much longer learning
curve with these people and keep them all on. With
natural wastage we would replace them one at a
time — as soon as someone left, we would replace
them with a new one. That is where this new scheme
of training them as opposed to pulling them in and
saying ‘‘Okay you’ve got a day to learn it and then
you are thrown into the fray’’ — we have gone the
other way: ‘“You come along, have a look at us, we
will have a look at you; if you are fine we will put
you on to the roster.

Martin C.: So there might be a big gap between the
training sessions and an employment session? — In
the current thing, no. If they are suitable after the
first two runs they go straight on to the roster and
they would be working then, every two or three
weeks — or meetings. With a number of additional
meetings coming on line that could equate to
roughly every second meeting. In other words they
are gaining their experience over the whole year in-
stead of just trying to pick it all up in two training
runs and the carnival and then maybe not be
employed again for another year.

So come next Christmas carnival you would hope
to have a bank of experienced people? — Yes;
people already there. Those people are also
employed at Gloucester Park and anywhere else
which uses that type of terminal. We are not just
training for our own benefit — they can get a job
anywhere with this type of terminal.

(Transcript Notes of Proceedings pp. 41 and 42.)

Potential participants in that training and assessment
programme sign an ‘‘Application for Employment as
Totalisator Worker”’ and which contains the following
conditions:

POSITION APPLIED FOR —
TOTALISATOR CLERK

I AGREE TO ATTEND TWO TRAINING SES-
SIONS AT MY OWN EXPENSE TO ALLOW
THE CLUB TO TRAIN ME AND EVALUATE
MY PERFORMANCE.

IF 1 SUCCESSFULLY COMPLETE THE
TRAINING COURSE I WILL BE INCLUDED
ON THE TOTALISATOR ROSTER FOR FUR-
THER EVALUATION.

I HEREBY AGREE TO BE BOUND BY THE
PROVISIONS OF THE CLERKS (RACING
INDUSTRY-BETTING) AWARD 1978.

I ACKNOWLEDGE THAT SHORTAGES IN-
CURRED IN RESPECT TO CLAUSE 12 OF THE
ABOVE AWARD SHALL BE REPAID AT A
MINIMUM INSTALMENT OF $10.00 PER
WORK PERIOD OR FIVE PER CENT OF
TOTAL SHORTAGE WHICHEVER IS THE
GREATER.

I ACKNOWLEDGE THE PROVISIONS OF
CLAUSE 7 (ENGAGEMENT) AND COVENANT
TO ATTEND IN PARTICULAR THE FOLLOW-
ING MEETINGS: BOXING DAY (AUST. DER-
BY DAY) NEW YEARS DAY (PERTH CUP
DAY).

(Exhibit A.)

It is to be noted that during the training sessions the
Turf Club waives the provisions of the award contained
in Clause 12.—Shortages and which reads:

12.—Shortages.
(1) Where a shortage is claimed in the money of
a worker, the money shall be held and the worker
shall be given the opportunity of re-checking as
soon as conveniently possible.

(2) Workers shall be responsible for the repay-
ment of all shortages and such shortages may be
deducted from payment due in accordance with the
award, provided that shortages which are the result
of the faulty operation of the ticket issuing
machines or electrical or mechanical systems shall
not be classified as shortages for the purpose of this
clause.

(3) In order that this clause shall be fully effec-
tive it shall be a condition of this award that full
disclosure is made of each and every variance in
workers’ cash balances.

(4) Workers shall be notified, as soon as possible
of any shortages and where any dispute arises in
connection with a shortage the secretary or other
accredited officer of the union shall have the right
to discuss the matter with the employer for the pur-
pose of settling the dispute. Failing agreement at
such discussions the dispute may be referred to the
Industrial Commission for determination.

(63 WAIG p. 659 at p. 660.)

except in the event of gross negligence by the employee
assisting the trainee, a circumstance which to date has
not occurred.

Against that background the respondents argue that
prospective employees are fully aware of the implica-
tions of the condition recited above and could not ex-
pect to be put on the payroll or engaged until they have
been trained and evaluated and at that point of the rela-
tionship between those persons and the respondents it
was not a relationship of employee and employer.

Additionally as the trainees bear no responsibility for
errors resulting in shortages the employer should not
carry any responsibility for payment for the time of
training and evaluation. I aote that evaluation continues
after the two training sessions but that it does not affect
the employees’ right to payment for work done.

I have considered the reasons for decision in Rowe
and Anor v. Capital Territory Health Commission, a
decision of the Federal Court of Australia Industrial
Division (2.1R p. 29) and conclude that the relationship
between the ‘‘trainees and the Turf Club’’ during the
two sessions of training and evaluation is not a relation-
ship of employer and employee.

Additionally as a matter of merit I see no inequity in
that practice of training and evaluation.

Accordingly this part of the application will not be
allowed.

“‘Supervisors’’: The applicant attributes to the
employees whose physical position the trainees occupy
during the training and assessment period and who sits
and watches the trainees ‘‘doing the cash transactions
and taking the tickets out of the hopper to make sure
they are doing exactly what they would be doing”’, a
higher rate of wage namely that prescribed for the
Classification of ‘“Supervisory Clerk and/or Banker’’ in
the award, for the additional responsibility exercised in
that ‘‘training role”’.

As has been mentioned the respondent waives the pro-
visions of Clause 12.—Shortages of the award in such a
situation for the trainee and it also does so for the
“training clerk’’. I see no added responsibility for the
““training clerk’’ in the situation described to me which
would warrant any additional payment let alone the
higher wage for that latter classification and the duties
of which the ‘‘training clerk” does not exercise. 1 will
not allow this claim either.

(2) Clause 18.—Fare Allowance: The applicant’s claim-
ed addition to the award reads as follows:

18.—Fare Allowance.

Where transport has not been provided by the
employer a worker who has been instructed by the
Western Australian Trotting Association to be in
attendance at a meeting held on a course more than
10 kilometres from the Central Post Office shall be



65 W.ALG.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 57

paid an amount equivalent to the return fare by the
most direct public transport between the General
Post Office and the course.

In support of this claim the applicant contended that
this provision, modelled upon the award applicable to
Automatic Totalisators Limited, should apply to its suc-
cessors in the same manner it did to it when it operated
at several different venues such as Cannington Central
for greyhound racing or Richmond Raceway for trot-
ting.

The respondent told me that the Trotting Association
does not operate on any venue other than its own and
thus it does not instruct any of its employees under the
award to be in attendance at other venues.

Whilst some employees will work at differing venues
from time to time but not for the same employer it is
clear to me that the claim in this matter is founded on a
misconception and the usual provisions of awards for
situations thought to exist by the applicant are not rele-
vant. Accordingly the claim will not be allowed.

(3) Clause 19.—Uniforms: The final claim also seeks
the inclusion of a new provision in the award and which
is in the following terms:

19.—Uniforms.

If an employer gives an intimation or direction to
a worker which in any way involves a requirement
that the worker should wear a certain kind or col-
our of clothing the employer shall thereupon be
liable to pay to the worker the actual cost of pur-
chase of the articles of clothing required. Provided
that the employer may supply the articles of
clothing to the worker in lieu of payment.

A worker shall have the responsibility to dress in
a clean, tidy manner but the choice of clothing shall
(unless paid for or supplied by the employer in ac-
cordance with this clause) be at the sole discretion
of the worker.

The claim is directed to two situations. Firstly a
memorandum issued by the Trotting Association
relating to the wearing of a particular uniform. That
memorandum said:

As from and including Friday 3rd August, 1984,
Quinella and Tierce will increase to $1 per unit.
Trifecta and Quartet will remain 50¢.

The W.A.T.A. is in the process of making a
number of changes, one of which being the up-
grading and standardization of Tote areas. Part of
its standardization will be in the form of Tote staff
dress appearance.

All staff will be required to wear basically black
and white. Females will be required to wear either
black (or very dark) skirt or slacks, with white top
of some description. Males will be required to wear
black (or very dark) trousers with white shirt and
either black tie or shirt unbuttoned, (one or two
buttons only). No denims or sneakers are to be
worn.

The W.A.T.A. is supplying a hand washable vest
free of charge to be worn to complete the standard-
ization. The washing and maintenance of this vest is
the responsibility of the staff member.

(My empbhasis.) (Exhibit 1.)

However, the basis for the applicant’s concern over
the requirement for the particular colour of the clothing
referred to therein disappeared during the proceedings
when the respondent’s agent announced that the
memorandum was to be withdrawn and replaced by
another which whilst requiring a reasonable standard of
dress would not specify any particular coloured
clothing. (Transcript Notes of Proceedings p. 26.)

The second situation is the applicant’s contention that
if the requirement of an employer is for a specific stan-
dard of dress which requires an employee to expend
moneys which he or she would not otherwise have done,

such a situation not being comprehended in the rate of
wage contained in the award, should be borne by the
employer.

Whilst the applicant was basically espousing the right
of an employee to dress as he or she pleased (in a neat
and tidy manner) it acknowledged the propriety and
reality of employees being required to be properly dress-
ed for the calling which they followed but it baulked at
the respondent’s embargo upon jeans and sneakers for
persons sitting down behind a ‘‘cage’” with articles of
clothing obscured from the public eye, hence its claim in
subclause (2) of the proposed new clause.

In my view it goes without saying that an employer
has the right toinsist uponits employees being dressed in
keeping with the calling being followed in a setting
which involves being in the public eye and in the absence
of any material which demonstrates that any employer is
making untoward demands of its employees in following
that course I see no reason to legislate in this area.

Accordingly this part of the claim will not be allowed
and the application will be formally determined by an
Order of dismissal, there being now no need to conse-
quentially vary Clause 2.—Arrangement of the award.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 733 of 1984.

Between Federated Clerks” Union of Australia In-
dustrial Union of Workers, WA Branch, Applicant
and the Chairman of the Committee of the Western
Australian Turf Club and Others, Respondents.

Order.

HAVING heard Mr B.J. Finlay on behalf of the appli-
cant and Mrs P.E. Bentley on behalf of respondents, the
Commission, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979 hereby
orders —

That the application be dismissed.
Dated at Perth this 18th day of December 1984.

(Sgd.) G.J. MARTIN,
[L.S.] Commissioner.

LAUNDRY WORKERS.
Award No. 29 of 1981.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 654 of 1984.

Between Metropolitan Laundry Employees’ Industrial
Union of Workers, Applicant and Alsco Linen Ser-
vices Pty Ltd and Others, Respondents.

Before the Commission in Court Session.

Mr Senior Commissioner B.J. Collier, Mr Commissioner
G.G. Halliwell and Mr Commissioner G.A. Johnson.

The 17th day of December 1984.

Mr J.A. McGinty on behalf of the applicant and in-
tervening on behalf of the Trades and Labor Council of
Western Australia.

Mr S.J. Kenner on behalf of the respondents and in-
tervening on behalf of the Confederation of Western
Australian Industry (Inc).

Mr J.D. Miller intervening on behalf of the Attorney
General and the Public Service Board.
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Reasons for Decision.

THE SENIOR COMMISSIONER: This is the
unanimous decision of the Commission in Court Ses-
sion. This is an application by the Metropolitan Laun-
dry Employees’ Industrial Union of Workers for a
reduction in working hours prescribed by the Laundry
Workers” Award 1981 to an average of 38 per week from
1 January 1985. The Union seeks from the Commission
an ‘‘in principle’” approval at this stage with a direction
that the parties confer on the implementation of the
shorter working week. The respondent employers op-
pose the claim.

It was the submission of the Union that in the fixation
of wage rates for these employees the major influence
has been the rates paid to comparable employees in
other States and on the basis of the decision in the
Plastic Manufacturing case (64 WAIG p. 1575) that was
sufficient to satisfy the criterion of ‘‘well-organised
nexus’’ contained in Wage Principle 5. Taking the argu-
ment further the Union established that the ordinary
working hours of this class of worker was 38 in both
Victoria and South Australia but advised that 40 hours
still obtained elsewhere. It acknowledged that it might
be said that the reduction of working hours in two States
alone, unless those States were New South Wales and
Victoria, was. insufficient to cause a reduction of hours
in Western Australia but argued that considerable time
had elapsed since the Commission had exercised caution
in the S.E.C. and public hospital cases and that the 38
hour week was now a reality in many awards held by the
applicant Union. It forecasted that in the fairly im-
mediate future the shorter working week would apply
throughout the nation. Weight should also be given to
the fact that a 38 hour week applied in the Hospital
Laundry and Linen Service which meant that some two-
thirds of employees engaged in the industry in this State
were already in receipt of shorter working hours.

The respondents disputed the claim that a well-
recognised nexus existed which would satisfy the Wage
Principles and submitted further that it could not be said
that the majority of workers in the industry in other
States were more favourably placed as to hours than
those in this State who are covered by the award under
consideration. They relied on previous decisions of the
Commission in Court Session to justify their view that
the application should fail.

We think that the majority view on the question of
nexus which was expressed in the Plastic Manufacturing
case (64 WAIG p. 1575) is the correct one and we en-
dorse it and apply it to the present case. The history of
the award reveals that a very strong relationship exists
with the rates in other States and for the purposes of
Wage Principle 5 we find that a well-recognised nexus
exists.

We turn now to whether, in the light of that well-
recognised nexus, there is justification to grant the
Union’s claim. At the outset we think it timely to draw
attention to the fact that the Wage Principles enunciated
by the Australian Commission in the 1983 National
Wage case stated unequivocally that opposed claims for
a 38 hour week should be rejected. This Commission,
however, accepted a plea from the T.L.C. in its review
of the national decision that as the source of the condi-
tions in many of our awards was to be found in Eastern
States and Federal awards it would be unequitable if an
award could, regardless of its merit, be avoided here
simply because the employers refused the claim. So the
door was left ajar, ready to be fully opened if the cir-
cumstances warranted it.

In the Watchmakers and Jewellers’ case the Commis-
sion in Court Session said —

We re-emphasise that employees in this State
should be treated no less favourably than the ma-
jority of their counterparts elsewhere in the nation.
By the same token they should not be treated more
favourably.

(64 WAIG p. 1319.)

It seems necessary for us to emphasise this once more
and to state clearly how that concept should apply in
those cases where the nexus does not exist with a single
award but with Eastern States’ rates generally. In that
event where it can be shown that the majority of like
employees elsewhere in Australia are enjoying a 38 hour
week then a prima facie case exists for the adoption of
those hours in this State. Unless financial incapacity or
inattention to costs offsets dictate otherwise such claims
should succeed without difficulty.

In this case the Union is extremely confident that a 38
hour week will be enjoyed by similar workers in most
other States soon and urges the Commission to make a
favourable “‘in principle’’ decision in the interim. In the
light of the information available to us we are not
prepared to take this course.

However, if the Union’s optimism is well founded it
can make a fresh application at the appropriate time
and, subject to the qualifications expressed earlier, it
can do so with confidence of success.

The present claim is refused.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 654 of 1984.

Between Metropolitan Laundry Employees’ Industrial
Union of Workers, Applicant and Alsco Linen Ser-
vices Pty Ltd and Others, Respondents.

Order.

HAVING heard Mr J.A. McGinty on behalf of the Ap-

plicant and intervening on behalf of the Trades and

Labor Council of Western Australia, Mr S.J. Kenner on

behalf of the respondents and intervening on behalf of

the Confederation of Western Australian Industry (Inc)
and Mr J.D. Miller intervening on behalf of the At-
torney General and the Public Service Board, the Com-
mission in Court Session, pursuant to the powers con-

ferred on it under the Industrial Arbitration Act 1979,

hereby orders —

That the claim be dismissed.

Dated at Perth this 17th day of December 1984.
By the Commission in Court Session.

(Sgd.) B.J. COLLIER,
{L.S.] Commissioner.

SECURITY OFFICERS.
Award No. 25 of 1981.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 546 of 1984.

Between the Federated Miscellaneous Workers’ Union
of Australia, Hospital, Service and Miscellaneous,
W.A. Branch, Applicant and Anti Crime Security
Service and Others, Respondents.

Order.
HAVING heard Mr J.A. McGinty on behalf of the ap-
plicant and intervening on behalf of the Trades and
Labor Council of Western Australia, Mrs P.E. Bentley
on behalf of the respondents and intervening on behalf
of the Confederation of Western Australian Industry
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(Inc.) and Mr K. Dwyer intervening on behalf of the At-
torney General and the Public Service Board, the Com-
mission in Court Session, pursuant to the powers confer-
red on it under the Industrial Arbitration Act 1979,
hereby orders —

That the claim be dismissed.
Dated at Perth this 12th day of December 1984.
By the Commission in Court Session,

(Sgd.)B.J. COLLIER,
[L.S.] Commissioner.

INDUSTRIAL MAGISTRATE —
Complaints before —

BEFORE THE INDUSTRIAL MAGISTRATE
AT PERTH.

Complaint No. 732 of 1984.

Between the Western Australian Clothing and Allied
Trades’ Industrial Union of Workers, Perth, Com-
plainant and Tara Manufacturing, Defendant.

Before the Industrial Magistrate
K.F. Chapman Esq. S.M.

The 21st day of November 1984.

Reasons for Decision.

THE MAGISTRATE: 1 do not propose to rise but give
my reasons now, reserving the right to edit the tape
should written reasons be required at a subsequent time.

The majority of the evidence which has been led today
really is not relevant to the charge, save perhaps for
painting the backdrop (if I can use that term) of the rela-
tionship between Ms Geneff on the one hand and the
defendant on the other. There are really no issues taken
in terms of the facts. There are slight differences as to
whether appropriate requests were made or whether they
were perhaps in an objectionable manner. By and large
the basic facts relating to the case are not really disputed
— that is, the defendant is bound by the relevant award,
albeit not specifically named is bound by virtue of the
provisions of the Act which bind successors of those
who are bound. There seems to be, looking at the
evidence, and no issue has been taken of it, only one
successor. I am satisfied, therefore, that under those
provisions of the Act the defendant is bound by the pro-
visions of the award.

I gather, also, that no objection is taken to Exhibit E,
which is the authorisation of the person to attend the
premises, albeit (a) it is a photocopy, (b) it refers to a
former award — no doubt a forerunner to the one which
is now in vogue, (c) it refers to a different clause of an
award and (d) it is not signed by the authorised person.
Those matters aside, Clause 29 of the award reads as
follows: ‘“‘Any person or persons not to exceed two.”
The evidence is clear and consistent that it was Ms
Geneff on each occasion who required to see the books,
“‘duly authorised by the Industrial Registrar or Deputy
Industrial Registrar in writing. Such authorisation shall
be terminable at will of the Industrial Registrar or Depu-
ty Industrial Registrar . . .”” There is no suggestion that
the Registrar or Deputy Registrar has exercised that
power. ‘. . . shall be allowed to enter the factory or
workshop during working hours.”” The evidence which
is before me would indicate that the times Ms Geneff
called at the premises of the defendant were in fact

within those hours. ¢“The employer shall in person or by
a representative on his or her behalf be entitled to ac-
company the authorised person or persons during an in-
spection”’.

Having had some of the background painted for me I
can understand why the employer would want to be
there in person but that does not necessarily mean he
can demand so to be.

The clause then goes on — ‘‘Access shall be granted
to the wages book or timesheets or records covering all
employees, including outdoor workers, in the employ of
that employer’”. It is quite clear that there were people
employed in the employ of the employer. ““The
employer shall be advised on all occasions when entry is
sought.”” That terminology is interesting. 1 accept that
on each occasion Ms Geneff did advise. It does not say
that a mutual arrangement is necessary or anything to
that effect. It simply says that advice is required and I
accept that that took place.

That clause goes on to say: ‘“Wages books or
timesheets or records or a true copy thereof must be
kept on the premises at which employees are working
and made available for inspection on demand’. I am
well aware that for business purposes from time to time
records need to go to accountants to prepare certain
things but it would seem to me that the award places an
obligation upon an employer to either keep them on the
premises or at the very least keep a true copy, so that
wherever the originals might be there ought to be on the
premises at all times documentation that persons
authorised under the award can view.

“Any failure on the part of an employer in this
respect shall constitute a breach of the award. Authoris-
ed officials shall not be denied entry to an establishment
on the ground that the employer or a nominated
representative is not available to grant access at the time
entry is sought>. That does not specifically refer to the
timesheets or records or wages books but [ think when
you read that subparagraph in its totality then that is in-
cluded as well.

“The work and duties of all employees in the
establishment and business of the employer shall be in-
terfered with as little as possible by the authorised per-
son or persons’’. In relation to the inspection of the time
and wages records, Ms Geneff made it clear that she
really did not want to see anybody, she simply wanted to
see the books. There is nothing to indicate that the occa-
sions she endeavoured to see the books she interfered at
all with the people concerned in the establishment.

Having considered the evidence, I am satisfied that
the breach as alleged has taken place.

BEFORE THE INDUSTRIAL MAGISTRATE
AT PERTH.

Complaint No. 684 of 1984.

Between John Frederick Flood, Industrial Inspector,
Complainant and Michael Figlomeni, Defendant.

Before Industrial Magistrate K.F. Chapman Esq. S.M.
The 7th day of December 1984.

Reasons for Decision.

THE MAGISTRATE: I accept the submission of
Counsel for the Complainant that there is a presumption
of regularity and thus, if a complaint on its face is
regular, the Court would have no authority to look
behind it. However, I do not accept that the complaint
before me is regular on its face. I am thus of the view
that T do have the power to look behind the complaint
and that the enquiries that I have made are in the cir-
cumstances proper.
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1 have come to that view for several reasons. Firstly,
as I have pointed out previously the complaint before
me is a photocopy of an original and my first concern
was the whereabouts of the original. It seemed to me at
the time, and indeed it might well have been, that an
original was in existence on which the Court may act and
thus to proceed upon what appeared to me to be a
photocopy of an original was a dangerous exercise
unless some proper enquiry was made. Having made
that enquiry the original was not found. Having
satisfied myself that this was the only document which
had been presented to the Court there appeared to me
little likelihood of a duplication occurring. It is in-
teresting to note that at the last hearing of this matter a
further photocopy of the original was given to my clerk
by Mr Flood, it having been completed in the same man-
ner as the one which is before me.

Having satisfied myself that there was only one com-
plaint within the system there was in my view further
matters which would indicate that the complaint on its
face was not regular. There was no signature of the
Complainant on the form and the signature of the
Registrar was affixed by a rubber stamp in two places
within the complaint. Counsel for the Complainant cor-
rectly points out that a complaint both under the
Justices Act and under the Industrial Arbitration In-
dustrial Magistrate’s Regulations may be made by the
Complainant in person or by his Counsel or solicitor or
other person authorised in that behalf and I have no
quarrel with that proposition. Counsel did not refer to
Regulation (3), subregulation (1) which reads as follows:

Subject to the Act and to these regulations, pro-
ceeding before an Industrial Magistrate and in par-
ticular the making of a complaint, the issue of a
summons, the summoning of witnesses, the fees to
be paid relating to any matter, the taking of
evidence, the hearing and determination of a com-
plaint and the costs and allowances to parties and
witnesses shall be, with such modifications as cir-
cumstances require, those prescribed by the Justices
Act 1902-1979, in respect of proceedings before
justices for a simple offence.

Subparagraph (6) of that same regulation states as
follows:

A complaint shall be in the form of Form 1 in the
Schedule to these Regulations.

When one looks at those regulations it is clear that a
complaint in this jurisdiction needs to be in the form of
Form 1. Form 1 has been amended but at the relevant
time the form was in substantially the same form as is
contained in the complaint before me and clearly it pro-
vides for the signature of the Complainant, for the
signature of the Justice of the Peace or the Registrar or
the Deputy Registrar or an Assistant Registrar of In-
dustrial Unions or Clerk of Petty Sessions. It also pro-
vides for a place at which the complaint is made to be in-
serted in full. The complaint before me neither has the
signature of the Complainant or person authorised on
his behalf nor is there any completion of the place in
which the complaint was made.

I am not suggesting that the failure to complete the
form in this fashion would necessarily render it invalid
but in view of the fact that it is a photocopy, that two
items which should be completed have not been com-
pleted and additionally the signature of the person to
whom it is purported the complaint was made was affix-
ed by way of a rubber stamp I held the view, and still do,
that there was on the face of the complaint matters
which cause me concern and which indicated to me that
the complaint may not have been properly made thus in
my view negativing the presumption of regularity. It was
for those reasons that I embarked upon the additional
enquiries which have led me to the conclusion that
perhaps the document was not properly completed as is
required and the Complainant has declined to call any
evidence to the contrary.

However, having considered that the cases cited to me
namely the decision of Virtue J. as he then was in Webb
v. McFarland unreported decision of the Western
Australian Supreme Court delivered on 12 March 1974
and the case of Dixon v. Wells [ am of the view that as
the Defendant submitted himself to the jurisdiction,
pleaded not guilty to the charge and defended it on its
merits, it is open to me to deal with this case on its merits
and I so do.

- In Mr Cacomo’s opening address he correctly points
out that it is necessary to establish that the Defendant
was in the building construction industry as carried on
by one of the Respondents to the award and that the
Complainant was employed on construction work as
defined in Clause 7 of the award. As to the second part
of that statement I have no hesitation on the evidence in
coming to the conclusion that Mr Waring was in fact
employed on construction work as defined in Clause 7
of the award in a calling set out in Clause 8.

The question which exercises my mind is whether or
not the evidence, such as it is, is sufficient to establish
that the Defendant was in the building construction in-
dustry as carried on by one of the Respondents to the
award. In that respect no oral evidence has been given as
to the work carried on by any of the Respondents named
in the schedule to the award. In his opening address Mr
Cacomo referred to the schedule and in particular a
Respondent named, namely Amalfi Bricklaying Con-
tractors, and tendered in evidence a certified copy of the
business name’s registration for that Respondent in-
dicating that the nature of business as contained in the
registry at the Corporate Affairs Office was that of
Bricklaying Contractors. As to what that term means or
as indeed what the named Respondent in fact did [ have
not been advised.

I presume I am expected to conclude that the bald
statement of Mr Waring that the nature of business of
his employer was that of subcontract bricklaying is the
same as the work carried on by the named Respondent.
There is no evidence setting out the nature of the work
conducted by Amalfi Bricklaying Contractors. Certainly
the evidence relating to the work conducted by this
Defendant is rather sketchy. The evidence overall is un-
satisfactory but taking into account the work one would
normally expect a bricklaying contractor to perform I
am satisfied on the balance of probabilities that the
work conducted by the Defendant is the same as that
carried on by a named Respondent to the award. I
repeat yet again that I find this method of proving
respondency most unsatisfactory and it has little, if
anything, to recommend it.

Having come to that conclusion I am satisfied that the
charge as laid has been proved.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

Complaint No. 721-722 of 1984.

Between John Frederick Flood, Industrial Inspector,
Complainant and Robert Meyers trading as R.E.M.
Constructions, Defendant.

Before Industrial Magistrate K.F. Chapman Esq. S.M.
The 7th day of December 1984,

Reasons for Decision.

THE MAGISTRATE: At the close of this case I in-
dicated that 1 found the Defendant had employed
William Neil Blezard in a calling set out in Clause 8. I
am satisfied that the work came within the definition of
construction work as contained within the Award, and
that the only matter that I wish to further consider was
whether or not there was sufficient evidence to establish
that the work carried on by the Defendant was of such a
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similar nature as that carried on by an employer named
in the Schedule to the Award thus bring this employ-
ment within the terms of the Award.

If this matter had been defended then there is little
doubt that the evidence would have been insufficient to
establish on the balance of probabilities that the com-
plaint has been made out. I say this for the evidence
regarding the naming of the Defendant was certainly not
clear, or at least the evidence was clear but was not con-
sistent with that contained in the Registration of
Business Name. It is also interesting to note that the
name of the Defendant as shown in the complaint is not
in the same form as that shown in the certificate of
Registration of a Business Name. The similarities are
such that I am satisfied on the balance of probabilities
that it is one and the same party, but as I continually em-
phasise in this jurisdiction great care must be taken in
identifying the parties so that there can be no doubt as
to who it is that it is alleged has breached an Award.

The second matter which I find unsatisfactory is the
establishment of respondency. I have said on previous
occasions that part of the evidence which establishes this
proposition can be in the form of documents which are
registered with the Commissioner for Corporate Affairs.
In this particular matter the Complainant relies entirely
upon that evidence and has brought no further evidence
to support the proposition. Whilst on occasions such as
here, where no evidence has been called by the Defen-
dant, that evidence may be sufficient to establish the
fact on the balance of probabilities. However, it is cer-
tainly not the best evidence that can be called, and I
would suggest yet again to rely on it is unwise.

In this matter the Complainant has tendered in
evidence a Certificate of Registration of Business Name
of Whitfords Home Extensions’ this becoming Exhibit
E. There are several matters which I find interesting in
relation to this registration. Firstly, the certificate would
indicate that the business name was registered on 11
December 1980. The Award is a 1978 Award and the
consolidation of the Award tendered in evidence came
about by order of the Commission on 29 February 1980.
I would have thought it was necessary for a complainant
to establish the nature of the business as of the date of
the Award. In some cases that discrepancy may have
been fatal, however, in these circumstances the business
name is that of Whitfords Home Extensions and I have
taken the view that, that name would indicate the nature
of the business conducted by the firm, namely home ex-
tensions, and the evidence in relation to the work carried
on by the Defendant falls within that category. There
being no evidence to the contrary I have been prepared
to accept on the balance of probabilities that there is suf-
ficient evidence albeit rather sparse to satisfy me that the
work carried on by the Defendant is of a sufficient
similarity to that carried on by the named Respondent,
to rope the Defendant into the terms of this award pur-
suant to the provisions of the Industrial Arbitration Act.

I am concerned that the Court is expected to dissect
the evidence so finely, in order to come to the conclu-
sion that the Complainant has established his case to the
required standard. Apart from placing an extra burden
on the Court, the practice is fraught with danger. If
there had been any evidence called on behalf of the
Defendant suggesting that the information contained in
the Certificate of Registration of a Business Name was
not correct then it is likely that a Court would not be
satisfied to the required standard and thus the com-
plaints would be dismissed.

In relation to this matter, as there has been no
evidence called to the contrary I have, for the reasons
outlined, come to the conclusion that there is sufficient
evidence to satisfy me to the standard required. I am
thus satisfied that the complaints as made have been
proved.

BEFORE THE INDUSTRIAL MAGISTRATE
AT PERTH.

Complaint No. 753 of 1984.

Between the Plumbers and Gasfitters Employees’ Union
of Australia, West Australian Branch, Industrial
Union of Workers, Complainant and Floreat Plum-
bing Pty Limited, Defendant.

Before Industrial Magistrate K.F. Chapman Esq. S.M.
The 7th day of December 1984.

Reasons for Decision.

THE MAGISTRATE: On the evidence I am satisfied
that the defendant has been properly identified and that
on 22 August 1984 Mr Cuomo and Mr Edmond attend-
ed at the offices of the defendant during usual office
hours for the purposes of inspecting the time and wages
records. A request was made by them to an officer of the
company to inspect the time and wages records but that
officer denied them an opportunity of inspection.

On the evidence I am satisfied that Mr Cuomo and Mr
Edmond are duly accredited union officials.

1 am also satisfied on the evidence that the Branch
Secretary of the Union, namely the Plumbers and Gas
Fitters Employees Union of Australia suspected that a
breach of the award had been committed.

In the complaint before me it is alleged that Clause 29
of the Plumbing Industry (Queensland and Western
Australia) Award of 1979 has been breached. That
clause reads as follows:—

(a) Each employer shall keep a record, from which
can be readily ascertained the name of each
employee and his classification, the hours
worked each day, and the wages and
allowances paid each week. The time and
wages records shall be open for inspection to a
duly accredited Union official during the usual
office hours, at the employer’s office, or other
convenient place.

(b) An inspection shall not be demanded unless
the Secretary of the Union suspects that a
breach of this award has been committed.

{c) The employer shall record the location of the
job if it is outside the radius specified in Clause
14.

From an examination of this clause it would seem to
me that the complainant would need to establish the
following matters.

Firstly, the relationship of employer/employee existed
between the defendant and an employee covered by this
award.

Secondly, evidence indicating that the Secretary of the
Union suspects a breach of the award has been commit-
ted before a demand to view time and wages records is
made.

Thirdly, that the person demanding to view the time
and wages records is a duly accredited union official and
that the demand was made in the usual office hours at
the employer’s office or other convenient place.

As to that criteria I am satisfied that the demand was
made at the employer’s office in usual office hours and
it was made by an accredited union official. There are
several questions in my mind relating to the other
criteria. Firstly, has the Secretary of the Union the
necessary suspicion before the demand was made?
Clearly on the evidence Mr Bryant had formed that
suspicion but his evidence would indicate that he is a
Branch Secretary of the Plumbers and Gas Fitters
Employees Union of Australia is he therefore the
Secretary of the Union?

The Secretary of the Union is not defined in the
Award but Union is as being The Plumbers and Gasfit-
ters Employees’ Union of Australia. The Rules of that
Union would indicate two or possibly three categories of
secretaries namely General Secretary, Federal Secretary
and Branch Secretary.
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When the Award refers to ‘‘the Secretary of the
Union”’ then, in my view, it is not referring to a Branch
Secretary. Having read the Rules of the Union the
logical secretary covered by this phrase would be the
General Secretary.

I have no direct evidence as to who the General
Secretary is. In his oral evidence Mr Bryant testified he
was a Branch Secretary.

Exhibits D and F issued under the hand of Mr Bryant
have under his signature the words General Secretary/
Branch Secretary. It is interesting to note that these
documents are undated.

Is that evidence sufficient to satisfy me on the balance
of probabilities that Mr Bryant is the General Secretary
of the Union? As this evidence is unchallenged perhaps
it is sufficient in the circumstances but one would have
expected clearer evidence.

1 also query whether or not the Defendant employed
anybody during the relevant period who would be
bound by the terms of this award.

The evidence of Mr Harrison and Mr Murphy would
indicate that the company has not employed plumbers
either at 22 August 1984 or in any period up to six weeks
prior to that date, the evidence being that no plumbers
were employed and that no plumbing work was under-
taken.

The Complainant, on the other hand, has tendered in
evidence a card maintained by the Union indicating that
a Mr Ronald Westnead was employed during the period
5 May 1980 to 16 May 1980 by Floreat Plumbing. The
Complainant also produced a certificate indicating that
a R.E. Westnead was admitted a member of the Union
on 24 October 1974, it being alleged that the Mr
Westnead the subject of the Union membership and the
person referred to in the card, are one and the same per-
son.

As to the card maintained by the Union I am no doubt
expected to draw the conclusion that Floreat Plumbing
mentioned therein is one and the same as the Defendant
albeit that I have no other evidence indicating that the
Mr Westnead was employed by the Defendant. Even if 1
am prepared to draw that conclusion from the evidence,
the card does not go far enough to establish that Mr
Westnead was employed by that company as a plumber.
The mere fact he was a plumber does not go far enough.
Many people for various reasons, although qualified in
one field, are prepared to take employment in another
and thus I am not prepared to draw any conclusions
from the evidence before me as to the type of work Mr
Westnead performed in the period 5 May 1980 to 16
May 1980.

In any event I am not satisfied that the card is suffi-
cient to establish the facts contained on it. Presumably
the information was supplied by Mr Westnead and
recorded by a member of the Union. However, there is
no direct evidence as to that, and in any event the infor-
mation contained on the card does not establish the
truthfulness of the statements made, particularly when
one takes into account the oral evidence given under
oath by two witnesses called by the Defendant indicating
that no plumbers were employed by the Defendant at
that time.

It is true the Complainant has called evidence through
Mr Bryant as to the type of work conducted by the
Defendant on the Worsley Project but it is clear from
the evidence of Mr Harrison that the Defendant was
only engaged on that project in December 1981 to
December 1982 which period did not overlap the period
which it is alleged that Mr Westnead worked for the
Defendant.

On the evidence I am not satisfied that the Defendant
employed any persons the subject of this award during
the relevant period. Thus I am not satisfied the charge as
laid has been proved.

BOARDS OF REFERENCE —
Decisions of —

BEFORE A BOARD OF REFERENCE.

In the matter of the Timber Workers Award No. 36 of
1950 and in the matter of a Board of Reference con-
stituted under section 48 of the Industrial Arbitra-
tion Act 1979 and in the matter of a dispute arising
under the said award relating to the payment of an
allowance for hand fallers treating unpruned pine
plantations between the West Australian Timber
Industry Industrial Union of Workers, South-West
Land Division, Applicant and Pine Hauliers Pty
Ltd, Respondent.

Before Mr T. Pope (Chairman), Mr D. O’Connell
(Employee’s Representative) and Mr M.D. Coverly
(Employer’s Representative).

19 December 1984.

Mr K. Caimanos on behalf of the Applicant.
Mr S. Kenner on behalf of the Respondent.

Determination.

MR POPE: The West Australian Timber Industry In-
dustrial Union of Workers, South-West Land Division
claim that hand fallers treating unpruned pine trees at
the Ferndale pine plantation should receive an
allowance.

Facts found by the Board of Reference are as
follows: —

(1) As far as is relevant to this claim hand fallers
have felled unpruned pine trees at the Ferndale
pine plantation since approximately the begin-
ning of August 1984.

(2) Because of the nature of the work required, the
foreman at the site was rotating the hand
fallers between treating unpruned pine trees
and treating pruned pine trees.

(3) There are two conditions which the trees in
question were in. Firstly, they may have been
pruned to a height of 2.1 metres from ground
level, which basically removes all lower limbs
to that height. Secondly, the trees can be left in
an unpruned state where the lower limbs pro-
ject from the tree to nearly ground level for
about one to two metres. Hand fallers
demonstrated to the Board the difference in
felling both pruned and unpruned pines.

(4) It became quite apparent that felling unpruned
pine trees and cutting off all limbs is a slower
and more difficult job than felling low pruned
pine trees and pruning off limbs.

With unpruned pine trees, difficulties and
delays are caused in three ways. Firstly, as the
result of limited light penetration the lower
limbs are generally dead. This makes access to
the trunk of the pines for cutting purposes
more difficult.

Secondly, the lower limbs make physical
movement through a forest slower and more
difficult and contact with the dead limbs is
physically uncomfortable.

Thirdly, once an unpruned pine is felled, the
workers are expected to prune from the tree
limbs that would have been removed if the tree
was pruned in the normal manner to 2.1 metres
above ground level.

(5) The 11 fallers themselves were questioned by
members of the Board as to the quantity of
timber cut in a fixed time in the pruned and the
unpruned areas of the plantation. The fallers
estimated that they cut 25 per cent to 33.3 per
cent less timber per day for a given number of
hours in the unpruned areas.
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The foreman at the site disagreed with the
fallers and estimated that production fell by
one sixth.

(6) The 11 fallers questioned had worked on
average four years with the Respondent. The
shortest time was for 10 months and the
longest period was for seven years.

Of the 11 questioned seven said they had
never treated unpruned pine trees on the
skyline (hill slopes) other than in very isolated
circumstances. Two fallers said they had work-
ed on unpruned pine trees on and off in past
years. They suggested that two to four weeks
per year were spent treating unpruned pine
trees, with this work being spread on a short
term duration basis throughout the year.

Two workers indicated that they had worked
in the Ferndale plantation treating unpruned
pine trees for a period of six months some
three to 34 years ago. During this six month
period they were rotated from treating unprun-
ed pine trees to treating pruned pine trees.

(7) Whilst working on the unpruned pine trees at
Ferndale approximately half of the fallers were
working on weekends or one day of the
weekend to keep their earnings at what they
considered to be an acceptable level. However
as the men were operating on: ‘‘piece’’ rates
there was no tally kept of hours worked.

(8) The fallers were receiving a rate of $4.76 for
each cubic metre of timber treated to be used
for making chipboard.

Each tree was individually cut down, all
limbs were pruned off and the tree cut into 5.4
metre lengths.

In general terms, each tree provided two 5.4
metre lengths. Eight or nine of the 5.4 metre
lengths made up one cubic metre.

The mathematics of this reveals that four to
45 trees made up one cubic metre for which a
rate of $4.76 was paid.

(9) A considerable number of questions were ask-
ed as to the extent of unpruned pine trees
amongst the total numbers of trees.

The best indication provided to the Board
was that approximately 140 of the 25 000 hec-
tares of pine forest was unpruned although this
figure was certainly only an estimate. This
figure indicates that one tree in every 180 is un-
pruned.

(10) The fallers indicated that they treat approx-
imately 90 pruned pine trees per day so that if
the unpruned pines were distributed at random
through the forest, they would expect to treat
two or three unpruned pine trees in each week,

(11) The evidence obtained indicated that unpruned
trees are left in the forest for a variety of
reasons. A row of trees may be left unpruned
to act as a windbreak. They may be left un-
pruned for a control experiment to compare
growth between unpruned and pruned pine
trees. In some cases unpruned pine may be left
as the result of insufficient supervision of piece
workers who were employed to prune the trees.
In the case of the Ferndale plantation they
were left unpruned because the Forest’s
Department did not have sufficient funds to
prune them. This is not the normal practice of
the Forest’s Department.

(12) The Board asked both the Applicant and the
Respondent a number of questions as to how
the piece rate were initially struck. It was
established that a rate was struck for each
cubic metre of treated pine depending on the
final usage of the product. In the case at hand,
the rate was struck for ‘‘chipboard”’.

It would seem that the current rate for chip-
board was struck in 1981 and has moved to
$4.76 as the result of the application of an in-
dexing formula based on general orders of the .
Commission affecting wage rates generally.

When the rate was struck it would be ex-
pected that fallers would from time to time be
expected to treat the occasional unpruned pine
tree or row of unpruned pine trees. However it
seemed apparent that the rate did not include
work on extensive areas of unpruned pine
trees.

In the case at hand the fallers said they
would, and did expect to cut the occasional un-
pruned pine tree, or small groups of pine trees.
However they considered the stand of unprun-
ed pines at Ferndale which required treating
was unreasonably large.

(13) As far as can be ascertained the fallers have
treated half of the total area of unpruned pine
trees at Ferndale. It would be expected that
there would be another seven weeks con-
tinuous treatment of the unpruned area of pine
forest at Ferndale by the 11 fallers, which
would remove unpruned pine trees from the in-
itial thinning. It would not remove all of the
unpruned pine trees as only a proportion of
trees are cut in any one thinning.

The area of unpruned pine trees in the block
at the Ferndale plantation was estimated to be
between 40-100 hectares.

The Applicant submitted that the treating of the block
of unpruned pines at Ferndale was outside the spectrum
of what is reasonable and normal taking into account
the work carried out.

He claimed that the men were working extra time to
make up for lost earnings while working on the block of
unpruned pines.

Furthermore, when the piece rate was struck for
treating pines, it was never contemplated that the fallers
would have to treat large blocks of unpruned pine trees
such as that block which occurred at Ferndale. He
claimed that all future work on treating unpruned pine
trees at Ferndale should attract an extra rate: An
allowance of 20 per cent above the existing rate was con-
sidered to be an appropriate rate.

The Respondent submitted that the piece rate was set
in June/July 1981 on the basis of the good, bad and in-
different types of forest that the fallers would en-
counter. As such the treating of unpruned pines should
not attract additional compensation.

The Respondent also relied on the wage fixation prin-
ciples published at 64 WAIG 2210. The relevant clauses
from the “Principles’’ are set out below:

4,—Work Value Changes**.

(a) Changes in work value may arise from
changes in the nature of the work, skill and respon-
sibility required or the conditions under which work
is performed. Changes in work by themselves mnay
not lead to a change in wage rates. The strict test for
an alteration in wage rates is that the change in the
nature of work should constitute such a significant
net addition to work requirements as to warrant the
creation of a new classification.

These are the only circumstances in which rates
may be altered on the ground of work and the
altered rate may be applied only to employees
whose work has changed in accordance with this
Principle.

However, rather than to create a new classifica-
tion it may be more convenient in the circumstances
of a particular case to fix a new rate for an existing
classification or to provide for an allowance which
is payable in addition to the existing rate for the
classification. In such cases the same strict test must
be applied.
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(b) Where new work justifying a higher rate is
performed only from time to time by persons
covered by a particular classification or where it is
performed only by some of the persons covered by
the classification, such new work should be com-
pensated by a special allowance which is payable
only when the new work is performed by a par-
ticular employee and not by increasing the rate for
the classification as a whole.

9.—Allowances.

Allowances and service increments may be ad-
justed or awarded only in accordance with this prin-

ciple.
(@
N 1) B
(i) ...

(b) New Allowances.

*# (i) New allowances will not be created to
compensate for disabilities or aspects of
the work which are comprehended in the
wage rate of the classification concerned.

) L.

*%*  (jii) New allowances to compensate for
changes in the work or conditions will be
determined in accordance with the rele-
vant provisions of Principle 4.

*% (jv) New allowances to compensate for
new work or conditions will be determin-
ed in accordance with the provisions of
Principle 10 (b).

The key question to be answered in my mind is
whether the treatment of unpruned pines, in a block the
size of which is located at Ferndale, was contemplated
or comprehended in the wage rate of the classification
concerned when the piece rate was initially struck?

The Applicant claimed that the piece rate which was
struck covered first to fourth thinnings of forests and as
such left unthinned or unpruned areas. He accepted that
there would be an occasional tree or row of trees left in
an unpruned state in these areas but the percentage of
these unpruned trees would be very small.

The Respondent claimed that the piece rate struck was
for all forest, good, average or bad and as such areas of
unpruned pines would be included in the rate.

Given the information available to the Board, I am of
the opinion that the piece rate struck did not com-
prehend continuous work on blocks of unpruned pines
for several months in a row even given that the work was
rotated between unpruned and pruned pine trees on a
50/50 per cent basis.

I have arrived at this conclusion for four basic
reasons;:—

Firstly, the Forestry Department advised that the area
planted at Ferndale was not low pruned by the Forests
Department due to a lack of funds. Such a decision by
the Forests Department is obviously based on finances,
not what normally would be sylvicultural practice in a
pine forest in Western Australia.

Secondly, the precise area and location of unpruned
pine trees is something of an unknown quantity and
given this, it would be difficult to see how it could have
been incorporated into the piece rates when they were
established.

Thirdly, whilst the total area of unpruned pine trees
does not make up a large percentage of the total forest,
if fallers are expected to fell unpruned pines for a
number of months in a row, then this would be a very
significant departure from the work they would normal-
ly carry out. Evidence from fallers over the last six years
indicated continuous periods of work on unpruned trees
is extremely unusual.

Of the 11 fallers working at the Ferndale pine planta-
tion at the time of the inspection only two had similar
extensive work periods on unpruned pines.

Fourthly, the foreman at the Ferndale plantation said
he had a policy of rotating fallers between the pruned
and unpruned trees on a 50/50 per cent basis. He said
this was to be fair to the men. The point is made that the
foreman thought it was unfair that the fallers should
have to work continuously on treating unpruned pine
trees.

To determine if, and what allowance is payable, the
provision of Principle 4 of the ‘‘Principles’® applies. In
the case at hand, I think it appropriate that an allowance
should be paid in addition to the existing rate for the
classification.

As this Board of Reference was confined to inspec-
tions of unpruned pine trees at the Ferndale plantation,
which were being treated for the purpose of making
chipboard, the decision will be limited strictly to the
treating of unpruned pine trees at the Ferndale planta-
tion for the purposes of making chipboard.

At present the fallers are receiving a rate of $4.76 per
cubic metre of treated timber. When treating the un-
pruned pine trees at Ferndale, the subject of this Board
of Reference, it is my decision that the fallers receive an
additional rate of 17 per cent per cubic metre of timber
treated. The 17 per cent is based on the foreman’s
estimate that work on unpruned pine trees slows the
me{l by one sixth of what could be considered to be nor-
mal.

MR O’CONNELL: In the presence of all the aforemen-
tioned an inspection of the area known as ‘‘Ferndale
Pine Plantation’’ took place, on 15 November 1984.

During that inspection, it was demonstrated to the
Board the difference between the work involved in the
treatment of, pruned and unpruned pines. The Board
was also told by the fallers involved that during their
normal duties, that at sometime or another in the past
they had encountered unpruned pines and on most occa-
sions had only been on a small scale and not in a block
situation.
It was claimed by the fallers, that the extra work in-
volved caused an increase in time and cost to maintain
an average daily production, they claimed between 25
per cent and 33.3 per cent decrease in production, also
they stated that on a number of occasions most of them
had either worked part of or in some cases full week-
ends to make up their shortfall in production.
The Board was also told by the foreman Mr Cooper,
that he believed the production had fallen by one sixth
or 16.67 per cent.
In his submission to the Board, Mr Kenner for the
Respondent, quoted from the Principles of the national
wage case, in particular he quotes sections 9.b.(1),
9.b.(111) and 9.b.(IV), and then refers back to and
quotes sections (a) and (b) of Principle 4, whichset out
the conditions under which any new claim may be made.
However on reading this principle more closely and to
the full, I believe that under Principle 4.e:—
The expression ““The Conditions under which the
work is performed relates to the environment in
which the work is done.””

the case for the Applicant is enhanced.

The fact, that the fallers were moved from pruned to
unpruned pines demonstrates that:—

1. Work load has increased.

2. The pruning is carried out by heavier saws than
would normally be used by pruners.

3. Because the saws are of a larger type this
causes a greater safety hazard when being used
in an overhead position.

4. Plus the extra work load and time involved to
fall the same quantity of timber makes an in-
crease a recognisable necessity.

It is also interesting to note the absence of any men-
tion by Mr Kenner for the Respondent of subclause
9.b.(11):— *New allowances to compensate for the
reimbursement of expense incurred may be awarded
where appropriate having regards to such expenses’’.
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When I look at this subclause along with subclause (€)
of Principle 4, I see that under the guidelines there is
room for the granting of a new allowance, provided that
there is a change in the environment in which the work is
carried out and in Principle 9.b.(11) where extra expense
has occurred, as is the case for the fallers in the Ferndale
plantation.

As I see it, we have a claim by the fallers on the one
hand of 33.3 per cent and on the other hand an admis-
sion by the foreman a decrease of, in his own words, one
sixth whichis 16.67 per cent, if one is to take this to its
logical conclusion we could expect that a figure
somewhere in the middle would be closer to reality and 1
suggest a figure of 20 per cent for any new allowance
that might be set.

MR COVERLEY: I disagree with the decision of Mr
Pope and Mr O’Connell.

MR POPE: It is the decision of this Board of Reference
that fallers when treating unpruned pine trees at Fern-
dale in a block situation, should receive an additional
rate of 17 per cent per cubic metre of timber treated.

LONG SERVICE LEAVE —
Boards of Reference — Special —

BEFORE A SPECIAL BOARD OF REFERENCE.

In the matter of the Furniture Trades Industry Award
No. 30 of 1979 and in the matter of a Special Board
of Reference established thereunder and in the mat-
ter of a claim for payment of pro rata long service
leave thereunder between the United Furniture
Trades Industrial Union of Workers, WA, Appli-
cant and Biltfirm Furniture Pty Ltd, Respondent.

Before Mr K. Scapin (Chairman), Mr C.B. Parks
(Employer’s Representative) and Mr K.J. Trainer
(Employee’s Representative).

27 November 1984.

Mr T.P. Daly on behalf of the Applicant.
Mr J.N. Uphill on behalf of the Respondent.

Determination.

MR SCAPIN: This is the unanimous decision of the
Board. The matter has been brought by the United Fur-
niture Trades Industrial Union of Workers, WA on
behalf of Mrs M.J. Sarre pursuant to the combined
operation of Clause 38.—Long Service Leave of the
Furniture Trades Industry Award No. 30 of 1979 and
the Long Service Leave Conditions as prescribed by the
Commission in Court Session on 15 December 1977 and
published in Volume 60 of the Wesfern Australian In-
dustrial Gazette at pages 1 to 6 inclusive (the Condi-
tions).

The Conditions, in so far as they are relevant are as
follows:

1.—Right to Leave.

A worker shall, as herein provided, be entitled to
leave with pay in respect of long service.

2.—Long Service.

(1) The long service which shall entitle a worker
to such leave shall, subject as herein provided, be
continuous service with one and the same
employer.

2) ...

3 ...

) ...

(5) Such service shall include —

37721—5

(a)

(b)

(¢) any period following any termination of the
employment by the employer if such termina-
tion has been made merely with the intention
of avoiding obligations hereunder in respect of
long service leave . . .

@ ...
®) ...

3.—Period of Leave.
(1) The leave to which a worker shall be entitled

or deemed to be entitled shall be as provided in this
subclause.

@) ...

(3) . .. where a worker has completed at least 10
years’ service but less than 15 years’ service since its
commencement and his employment, is ter-
minated —

@ ...
(il) in any circumstances, otherwise than by
his employer for serious misconduct;

the amount of leave shall be such proportion of 13
weeks’ leave as the number of completed years of
such service bears to 15 years.

@ ...
sy ...
® ...

4,—Payment for Period of Leave.
5.—Taking Leave.

6.—Granting Leave in Advance and Benefits to be
Brought into Account.

7.—Records to be Kept.

(1) Each employer shall during the employment
and for a period of 12 months thereafter, . . . keep
a record from which can be readily ascertained the
name of each worker, and his occupation, the date
of the commencement of his employment and his
entitlement to long service leave and any leave
which may have been granted to him or in respect
of which payment may have been made hereunder.

(2) Such record shall be open for inspection in
the manner and circumstances prescribed by this
award ... with respect to the time and wages
record.

The facts which are agreed are these. Mrs Sarre was
employed by the Respondent as a machinist until Fri-
day, 10 February 1984. Mrs Sarre was given only two
days’ notice of the termination of her services. Mr E.
Nolan, a director of the Respondent Company told her
early on Thursday, 9 February 1984 ‘I might have to let
you go on Friday”’ (February 10). (Transcript p. 28.)
She was also told by Mr E. Nolan that her services were
being terminated because ‘‘we were running short of
work and were getting very slack®”. (Transcript p. 28.)
Mrs Sarre rang the Company on the Friday morning and
the office girl told her that her pay was ready. Mrs Sarre
went into work until lunch-time on that Friday.

Mr E. Nolan does not dispute that he stated that those
were the reasons for her dismissal but says, that, in fact,
she was terminated because her services were unsatisfac-
tory. He says that —

. . . her work went downhill dramatically in the last
six months of her employment. (Transcript p. 25.)

He says that her sewing on the backs of lounge room
suites and the piping on cushions — was crooked. He
did not warn her that if her work did not improve he
would terminate her services, because she had been with
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the firm for a long time, and he did not want to hurt her
feelings. He said that just prior to Christmas 1983 he
had decided that she would have to go because her work
had got so bad. However, he did not have the ‘‘heart”’
to dismiss her at Christmas, so he allowed her to proceed
on paid leave and it was after she re-commenced from
that leave that he gave her notice of dismissal.

There is a dispute as to Mrs Sarre’s commencement
date with the Respondent and I will return later in these
reasons for decision to deal with that question.

The main thrust of the Applicant Union’s argument
was that the Respondent terminated Mrs Sarre’s services
merely with the intention of avoiding payment of pro
rata long service leave (see Clause 2 (5) (c) of the Condi-
tions). In considering that argument it is necessary to ex-
amine more fully Mrs Sarre’s employment history with
the Company.

In about 1971, Mrs Sarre’s ex husband (Mr Hughes)
commenced a furniture business with the Nolan family
(father Harry, and two sons, Ed and Harry). At that
time, Mrs Sarre (then Mrs Hughes), performed her sew-
ing work for the firm — at home. After approximately
two years Mr Hughes left the firm and commenced
business in opposition — his wife went with him. Some
time after that Mr Hughes left his wife and she was
employed by ‘“‘Lincoln Furniture” for two weeks. In
November 1973, Mr Ed Nolan (the elder of the two
Nolan sons) asked Mrs Sarre to come back and work
with the Nolans’ Company, Biltfirm Pty Ltd. She
agreed. Prior to her re-commencement Biltfirm did not
employ a machinist, the Company sub-contracted its
machining work out to a self-employed person.

When Mrs Sarre re-commenced with Biltfirm she was
only working part-time but Mr H. Nolan (the father)
decided nevertheless to pay her full wages (40 hours a
week) to help her out with the children because her hus-
band ‘‘was not doing the right thing by her”.
(Transcript p. 25.)

The Applicant argued that the services of two other
Bilttirm employees were terminated merely with the in-
tention of avoiding payment of pro rata long service
leave entitlement. In the Board’s opinion, the evidence
adduced, simply did not support that contention. The
Board has given no weight to that evidence.

The Respondent told the Board that he did not know
what Mrs Sarre’s long service leave entitlements were at
the time of her dismissal. He never gave long service
leave a thought. The Board believes him.

The Board heard evidence that for about the last six
months of her employment, Mrs Sarre refused to speak
even one word to her employer or any fellow employee.
She just sat at her work all day, every day, without utter-
ing a word to anyone. The Board considers that, in
those circumstances the employer has been long suffer-
ing. The Board agrees with the Respondent, it was only
because of the long friendship between the Nolan family
and Mrs Sarre and her good work performance (until
the last six months), that allowed the Respondent to
tolerate that sort of conduct. However there comes a
time when ‘‘enough is enough”’. In the Board’s opinion
the Respondent displayed a rather benevolent attitude to
Mrs Sarre and for that reason and the lack of evidence
to the contrary the Board dismisses the claim that Mrs
Sarre’s services were terminated merely with the inten-
tion of avoiding payment for pro rata long service leave.
However, as the evidence unfolded during the pro-
ceedings there were indications that Mrs Sarre may, in
fact, have completed 10 years continuous service prior
to the termination of her services, and I now turn to
consider that evidence.

Mrs Sarre told the Board that when Mr E. Nolan ap-
proached her in November 1973 to resume employment
with Biltfirm she told him she could not resume full-time
because ‘‘she had children to see to’’. She also told him
that she had a young daughter who had not started
school. She stated that Mr Nolan told her that he would
take her back whilst the children were at school and pay

her ¢‘full money’’. Her young daughter started school in
February 1974. Mrs Sarre claims that she commenced
with Biltfirm in February 1974 — ‘‘just in the mornings
. .. from nine until twelve’’. (Transcript pp. 9, 10.)

From the Board’s own research, primary schools re-
opened in 1974 on 11 February.

Mrs Sarre produced a letter dated 15 September 1984
addressed to her from a Mrs R. Sharman (nee Hall) —
Exhibit ‘““A’’. That letter stated that Mrs Sarre com-
menced her employment with Biltfirm in February 1974
— one month after Mrs Sharman commenced employ-
ment with the same firm. Mrs Sarre helped to train Mrs
Sharman as a machinist during the time the two ladies
worked together for Biltfirm.

The evidence of Mrs Sarre relevant to the date of her
commencement with Biltfirm, namely, about 10
February 1974, although disputed by the Respondent,
could not be refuted.

The action of the Respondent in burning his business
records which pre-dated May 1975 (contrary to Clause 7
of the Conditions) is the reason why he now finds
himself in the predicament of not being able to challenge
Mrs Sarre’s evidence. In reply to questions from Board
Members he was unable to say when Mrs Sarre com-
menced duty with his Company. The following extract
from the transcript of the proceedings (p. 32) ‘is
relevant —

Question: (Board Member): Have you any
reason to doubt that Mrs Sarre commenced in
February 19747

Answer: (Respondent): I don’t know.

Question: Is it conceivable that she could have
started in February 19747

Answer: It could be.

As a consequence of his unthinking action, he must
now accept the consequences flowing therefrom.

The Board'is satisfied that there is sufficient uncon-
tradicted evidence before it to allow it to reach the con-
clusion that Mrs Sarre commenced employment in
February 1974, and on the balance of probability, she
completed 10 years’ continuous service.

There remains one further matter to consider and that
is the real reason for her dismissal.

On the evidence, the Board is satisfied on balance that
although she was told she was being dismissed because
of the slackness of trade, that was in fact not accurate.
The facts are that she was dismissed because of short-
comings in her work. Those shortcomings have been
outlined earlier in these reasons for decision.

Having regard to Clause 3 (3) of the Conditions, and
having already found that Mrs Sarre completed 10
years’ service, and in the absence of any submission or
evidence alleging serious misconduct by Mrs Sarre, and
because unsatisfactory service by an employee who has
completed 10 years’ service is not a consideration which
would preclude an employee from entitlement to pro
rata service leave, the Board grants Mrs Sarre’s claim.
The decision of the Board is that Mrs Sarre be paid long
service leave for such proportion of 13 weeks’ leave as
the number of completed years of service, in this in-
stance 10, bears to 15 years.
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SECTION 23 —
Applications dealt with —

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 590 of 1984.

Between Federated Clerks” Union of Australia, In-
dustrial Union of Workers, WA Branch, Applicant
and Peters (WA) Limited and Brownes Dairy Pty
Ltd, Respondents.

Before Mr Commissioner G.J. Martin.
The 4th day of December 1984.

Mr B.J. Finlay on behalf of the Applicant.
Mrs P.E. Bentley on behalf of the Respondents.
Reasons for Decision.

THE COMMISSIONER: By this application brought
pursuant to section 23 of the Industrial Arbitration Act
1979 the applicant seeks an Order directed to the
respondents, that

(1) Notwithstanding the provisions of Award No.
38 of 1947 Peters (WA) Limited and Brownes
Dairy Pty Ltd shall pay an additional amount
of ordinary wage as prescribed by this Order
for all purposes of the Award fo any person
engaged in the classification of ‘“‘Temporary
Clerk™.

2) () Any clerical employee shall be deemed to
be employed as a ‘“Temporary Clerk”
when the employer does not give that per-
son a guarantee that they shall have conti-
nuing employment whilst the business of
the employer continues at the level of pro-
Sfitability that existed at the time the per-
son was employed.

(i) Provided that ‘‘continuing employment”’
means employment that will continue sub-
ject to the employee’s competence to per-
form the duties for which he or she has
been engaged and subject also to the good
conduct of the employee.

(iii) Any dispute as to the level of profitability
of the employer’s business shall be deter-
mined by the Western Australian In-
dustrial Commission.

(iv) Any guarantee of employment as afore-
mentioned given by an employer shall not
be held to prevent that employer from
subsequently terminating the contract of
employment in circumstances other than
those mentioned in paragraph (ii) hereof
provided that an agreement as to suitable
compensation for loss of employment is

" first reached between the employer and
the employee or is determined by the
Western Australian Industrial Commis-
sion.

(3) The additional amount of ordinary weekly
wage that shall be payable to a temporary clerk
shall be an amount equal to 15 per cent of the
wage he would otherwise be paid if he were not
a temporary clerk.

(My empbhasis.)

The respondents (for all relevant purposes one entity)
object to and oppose the issuance of any such order.

I heard the submissions and evidence of the parties on
29 and 30 November 1984 and reserved my decision.

Award No. 38 of 1947, as varied, consolidated and
further varied applies to:

All workers employed as clerks (including
telephone attendants and messengers where such
workers do clerical work) in wholesale and retail
establishments as carried on by the respondents
_engaged in the industries shown in column 1 of the
schedule annexed hereto (62 WAIG p. 343).

The respondent(s) to this application are such
employers.

The application is made, as the applicant explained to
cover a situation which has developed because the
respondent is to relocate a large proportion of its
business operations to a new complex in a northern
suburb circa December 1985.

By so doing it may ‘‘streamline’’ its operations and
some clerical work positions may be done away with. In
the light of that ‘‘uncertainty’’ it is recruiting people for
work and has done so since 19 September 1983 on the
understanding that they may not be retained beyond
December 1985.

Applicant’s Exhibit 2 specifies that situation in the
following terms:

PETERS (WA) LIMITED.
Terms of Engagement for Personnel engaged
after 19/09/83.

I accept employment with Peters (WA) Limited to
commence on 11th June, 1984 on the condition that no
guarantee can be given that my employment will last
beyond the 31st December, 1985 and it could be of
shorter duration depending on my performance or the
availability of work.

When my services are terminated I realise that I will
not be entitled to severance or other redundancy
payments. However, 1 will receive at least one weeks
notice or payment in lieu thereof, plus other en-
titlements under the Industrial Award.

If Peters (WA) Limited at a later date decide to offer
me employment beyond the 31st December, 1985 I will
be advised in writing explaining my new ‘‘terms of
engagement’’.

The Company regrets that it cannot be more specific
but owing to the relocation programme that Peters
(WA) Limited has, no long term employment can be of-
fered.

Your acceptance of the above is necessary, so please
sign below in the spaces provided.

The terms of my engagement have been read and
thoroughly understood.

Dated this........c.ccenneens day of .ceoviininiennanns 19

WITNESS

SIGNATURE

(My emphasis.)

The applicant does not criticise the respondent for
making it clear to potential employees that their employ-
ment will not be of a permanent nature but submits that
it is a circumstance which justifies a consideration over
and above those contained in the award.

Those additional considerations, it was submitted
arise because a temporary employee lacks the security of
tenure of permanent employees and accordingly is
unable to obtain a housing loan and if in receipt of such
a loan from previous times, the fear of being unable to
meet a repayment because of the end of the period of
temporary employment will impose mental stress.

Additionally such an employee cannot plan long term
to make substantial purchases be it for a car, home im-
provements or a holiday because there is no guarantee of
employment. Lacking also are any prospects of a career
and promotional opportunities.

The respondent it 'was submitted was of substance in
the commercial and manufacturing world and people
employed by it could usually expect, subject to perfor-
mance, ‘‘permanent’’ employment.

Its temporary employees, besides being subject to the
disabilities already described, it was submitted by the
applicant would not qualify for the respondent’s
superannuation scheme and would not receive any
severance payments upon the ultimate termination of
thelpontract of employment be that December 1985 or
earlier.
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The applicant explained how it had arrived at its
claimed additional payment of 15 per cent of the “‘tem-
porary’’ clerks rate of wage, an arithmetical discounting
of the 25 per cent additional rate prescribed in the award
for a casual employee. [See Exhibit 3.]

The respondent by its submissions and evidence told
me that it was relocating its ice cream factory and its ad-
ministrative or service division from Perth to a northern
suburb and it was expected to achieve that by December
1985. That relocation will mean an overlapping of some
positions so it adopted the policy that all persons
employed by it before a set date (19 September 1983)
would not lose their positions but persons engaged
thereafter because of the degree of uncertainty over the
need for some positions (and which may be resolved by
natural wastage in any event) it was considered that the
situation should be made abundantly clear.

That position was adopted as the alternative to say
nothing at all and then have to lay people off. That
policy was applied to all employees of the respondent,
wages and salaried staff and since its inception some 20
persons had been engaged, five to six of whom were sub-
ject to the clerical award.

In the wages area the respondent is looking for
people who are not presently in employment and all ap-
plicants are advised verbally at interview of the short
term nature of the employment being offered and that is
repeated in writing at the point of the offer of employ-
ment being accepted in the form of Exhibit 2.

The respondent saw an analogy, against the
applicant’s claim, in Clause 30.—Maternity Leave of the
clerical award which provides for the employment of
employees as ‘‘replacement employee’” whilst a person
employed under the award is absent on maternity leave.

That clause says inter alia:
30. (11) Replacement Workers.

(a) A replacement worker is a worker
specifically engaged as a result of a worker
proceeding on maternity leave.

(b) Before an employer engages a replace-
ment worker under this subclause, the
employer shall inform that person of the
temporary nature of the employment and
of the rights of the worker who is being
replaced.

(©) ..

(d) Provided that nothing in this subclause
shall be construed as requiring an
employer to engage a replacement worker.

) ...
(62 WAIG p. 343 at p. 350.)

and no additional payment is prescribed in the award for
such employees.

In simple terms the respondent contends that its
“‘honesty is the best policy”, is the best policy in the cir-
cumstances, being fair open and above board and that
there is no inherent merit in the applicant’s claim nor is
there any substantial precedent which favours the claim.

In equally simple terms I conclude that it is open to
any employer to offer persons short term contracts for
bona fide reasons and if a person in the full knowledge
of the terms of a contract so offered, accepts that con-
tract there is no reason why, subject to any provision of
any award contrary thereto, eg casual employment such
a short term contract should attract any additional con-
sideration.

Had the contracts for employees engaged by the
respondent of recent times not been so candidly laid out
the applicant would have been the first, and probably
justifiably so, to proclaim to the world that people had
been misled and prejudiced if the respondent terminated
the contract of employment for the reasons enunciated
earlier herein and which it is considered may not
necessarily come to pass.

1 find the application to be without merit and it will be
determined by an order of dismissal.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 590 of 1984.

Between Federated Clerks® Union of Australia, In-
dustrial Union of Workers, WA Branch, Applicant
and Peters (WA) Limited and Brownes Dairy Pty
Ltd, Respondents.

Order.

HAVING heard Mr B.J. Finlay on behalf of the appli-
cant and Mrs P.E. Bentley on behalf of the respondents,
the Commission, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979 hereby orders

That the application be dismissed.
Dated at Perth this 4th day of December 1984.

(Sgd.) G.J. MARTIN,
[L.S] Commissioner.

SECTION 29 (2) —
Applications Dealt With —

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 554 of 1984.

Between Johanna Theodora Ager, Applicant and Key
Personnel Business College Ltd, Respondent.

Before Mr Commissioner G.L. Fielding.
The 22nd day of November 1984.

Mr J.H. O’Halloran (of Counsel) on behalf of the
Applicant.
Mr J. Birman on behalf of the Respondent.

Reasons for Decision.

THE COMMISSIONER: The applicant claims to have
been unfairly dismissed from her employment with the
respondent, and seeks compensation in respect of that.
In addition, she claims to have been denied benefits
under her contract of employment in respect of notice
due on termination, recreation leave, and overtime.

The applicant was employed as Principal of the
respondent college, now apparently called the
Australian Business College Ltd. It is a non-profit
organisation directed to training individuals for a career
in secretarial and like vocations. Her duties involved in-
terviewing potential trainees, organising and timetabling
of lectures, and generally superintending the training
courses offered by the college. She held that position
with the respondent from August 1983 until 15 February
1984. Prior to that, she worked for approximately three
months on a part-time basis for Executive Service Com-
mercial College Incorporated, a profit orientated in-
stitution with the same owners as the respondent.

There was some dispute on the papers as to whether
the applicant was employed by the respondent or by a
business undertaking trading under the name of Ex-
ecutive Service. I am satisfied that the applicant was, as
she said, informed that she was to be Principal of the
respondent’s college and performed her full-time work
as if she was its Principal. Although her wages were ap-
parently paid from an account maintained by Executive
Service, Mr J.G. Evans, a principal owner of both col-
leges, indicated that she was employed jointly by the
respondent and Executive Service Commercial College
Incorporated. In ail the circumstances, I think it
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reasonable to conclude that she was employed by the
respondent, albeit jointly with another, and I so find.
The issue is not one which concerned the parties greatly,
and in the circumstances nothing more need be said of
it.

The central issue in these proceedings is whether the
applicant was dismissed from her employment or not.
As to that, there is a disagreement and a substantial con-
flict in the evidence.

The applicant’s version is that on the day before her
dismissal, there was a meeting of the respondent’s senior
managers in which she took part, to consider problems
associated with the commencement of the new academic
year. She says that she was asked by Mr Evans to
prepare a list of matters which she thought needed atten-
tion. Amongst the matters which she so listed was the
need for new electric typewriters, replacement typing
chairs and the like. That meeting passed without inci-
dent, although it is fair to observe that Mr Evans and
those more closely associated with the respondent’s
operations did not agree with her assessment relating to
the need for extra typing equipment and furniture. Later
that day, the applicant says, Mrs Davis, the
Respondent’s Manageress, took from her the task of
preparing the college’s new timetables, indicating that
the task was urgent and inferring that the applicant had
been dilatory in the matter. Mrs Davis apparently
prepared the timetables overnight, but declined the next
morning to show them to the applicant, indicating that
they were to be the subject of management scrutiny.
Shortly thereafter, the applicant noticed that Mrs Davis
and other members of the staff were busying themselves
rearranging equipment and furniture in the respondent’s
premises. The applicant offered her help, but it was
refused. She became somewhat suspicious of her posi-
tion, and later that day became even more anxious when
she learned that Mrs Davis and a consultant to the
respondent, Mr Conway, were meeting together. She
discussed the matter with the respondent’s Registrar,
who had earlier spoken to Mr Conway, and decided to
pursue it further. The applicant then went to Mrs Davis’
office and was invited in by her and Mr Conway. There
she asked what was going on, and whether she was to be
dismissed. She was asked by Mr Conway whether she
“wanted out’’, to which she replied that she did not, as
she liked working for the respondent. Mr Conway then
said, so she claims, that the respondent did not have the
same degree of confidence in her as it did in Mrs Davis,
and that it would be in the best interests of all if she were
to leave the respondent’s employ. She asked what she
would get for that, and was told that she would receive a
week’s pay in lieu of notice “‘as of now”’. She says she
was given the impression that she was to leave forthwith,
which she did. The applicant asked Mrs Davis why this
should happen to her, and was told that it was because
of the matters she had raised in the list discussed at the
management meeting on the preceding day.

The respondent’s version, put principally by Mrs
Davis and Mr Conway, and in some measure supported
by Mr Evans and the fespondent’s Registrar, Mrs
Scoble, is that the applicant on the day in question
spoke to Mr Conway and Mrs Davis, who were together
in the latter’s office. The applicant asked them when she
was going to be dismissed. Mrs Davis and Mr Conway
both say they were taken aback, and asked why the ap-
plicant should make such a request. The applicant is said
to have replied that she had detected a lack of con-
fidence in her. Mr Conway is said to have answered that
the respondent did not have the same confidence in her
as it did in Mrs Davis, because of the nature of the
demands, so called, made by the applicant at the
management meeting the previous day. The applicant is
then said to have asked them what she should do. Both
Mr Conway and Mrs Davis indicate that she was told by
Mr Conway that it was up to her, whereupon he says she
said she was left with no option but to ‘‘resign’. Mr
Conway claims he said if that is what she wanted, she
should leave forthwith in the interests of all.

In summary, the applicant says she was dismissed.
The respondent says, on the other hand, the applicant
resigned. If the latter is the case, ipso facto she cannot
succeed in her claim for compensation in respect of an
unfair dismissal. The respondent’s contention in respect
of the claim for disallowed contractual benefits is that
the applicant’s contract of employment did not contain
terms entitling her to the same.

After listening to and observing the witnesses, I am
left in no doubt that the events surrounding the appli-
cant’s dismissal occurred substantially as the applicant
has outlined. Although her evidence conflicts with the
import of that of a number of others, she impressed as a
most truthful witness, and certainly one more credible
than either of Mrs Davis or Mr Conway. Mrs Davis in
particular sounded most uncertain of the events as they
unfolded in her office in the presence of herself, Mr
Conway and the applicant. Furthermore, the evidence
of Mrs Davis and Mr Conway was not always consistent
in material particular. I think the position was as the ap-
plicant has put it, and I so find.

1 accept too that the applicant told Mrs Davis and Mr
Conway that she did not want to leave the respondent’s
employ, nor did she indicate either.expressly or by her
actions that she was resigning from her employment. My
belief is that the demands, as Mr Conway called them,
put by the applicant at the management meeting on the
preceding day were something which Mrs Davis and Mr
Conway regarded as a challenge to their authority, or
against the best interests of the respondent and its
associated companies. My further belief is that they
were of the view that there was no longer a place in the
college for a person such as the applicant. The strength
of Mrs Davis’ feelings is evidenced by her assumption
without warning of the task of preparing the respon-
dent’s timetables, when that was a task which had
hitherto adequately been performed by the applicant,
and her refusal the next day to entertain offers from the
applicant to help with office rearrangements. Mr Con-
way’s disgust at the matters raised by the applicant at
the previous management meeting was clearly ex-
emplified in his testimony in these proceedings.

Despite their protestations to the contrary, I am
satisfied that Mrs Davis, and Mr Conway in particular,
effectively terminated the applicant’s employment. It is
not insignificant that the respondent paid to the appli-
cant a week’s pay described as being ““in lieu of notice’’.
Although Mrs Davis and Mr Conway sought to explain
that as being a payment to take account of the fact that
she was denied the right to work out her notice, that ex-
planation was put most unconvincingly. Such a payment
is more consistent with events as outlined by the appli-
cant, particularly having regard to the attitude displayed
by Mr Conway and Mrs Davis on the day in question.
The payment is not consistent with the respondent’s
prior conduct in that only one day earlier that month an
employee who resigned and left the premises the same
day, as Mrs Davis said the applicant wanted to do, had
the equivalent of one week’s pay in lieu of notice
deducted from moneys which were then due to her. Fur-
thermore, almost immediately after her dismissal, the
applicant wrote complaining to Mr Evans.

That letter is written in a tone which suggests that
what is therein written is a full and frank contem-
poraneous account of the events as they occurred.
Whilst it is clear that neither Mr Conway nor Mrs Davis
said positively that the applicant was dismissed, their
conduct, as I find it to have been, clearly indicated that
they did not require her to work for the respondent any
further, and by their conduct, as I find, terminated the
applicant’s employ with effect from 15 February.

In my view, the dismissal was in all the circumstances
unfair. There was no suggestion that the applicant had
in any way been derelict in the performance of her
duties. In fact, only a week before her dismissal, she had
been complimented on her performance by Mr Evans,
and had been given an increase in her salary. The list of
matters requiring attention which she prepared for the
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management meeting on 14 February, was done at the
request of Mr Evans, one of the respondent’s owners.
No complaint can be levelled at her by reason of the
preparation of such a list, nor do I think it can in any
way be suggested that it was an attempt on her part to
usurp the authority of Mrs Davis or of anyone else. It
was a genuine attempt on her part to bring to the atten-
tion of the managers the problems which the college had
encountered as she appreciated them. She was after all
designated as a Principal of the college, and the evidence
is that she was not without some expertise in performing
that role in other places. The list was not prepared for
the public, or for the students, but prepared for discus-
sion by management. Given the attitude displayed to her
by Mrs Davis later that day and on the following day, 1
do not think it unreasonable that the applicant would
want to clarify her position with the respondent. There
was nothing to suggest that the manner in which she
sought to do that was in any way improper. To be told
that it would be in the best interests of the respondent
that she leave its employ forthwith, is somewhat less
than what has come to be understood as industrial fair
play, or a ““fair go all round”’, and for that she is entitl-
ed to be compensated.

In addition to compensation, the applicant seeks pay-
ment equivalent to 12 weeks’ salary, on the basis that
there was an implied term in her contract that it would
be terminated on reasonable notice, and nothing less
than three months would in the circumstances of her
employment constitute a reasonable period of notice.
No specific mention of a notice period for termination
was mentioned when she was employed by the respon-
dent on a full time basis. I am prepared to accept, given
the nature of her vocation, that something more than a
period of one week was probably required to fit the
description of reasonable notice, although I do not con-
sider that it was anything like three months. However,
even if it could be said that one week was sufficient to
constitute reasonable notice in her case, it does not of
course follow that a dismissal effected thereby is fair.
The right to terminate on reasonable notice has to be ex-
ercised fairly, and for the reasons indicated that has not
been done on this occasion.

The applicant claims that the nature of her employ-
ment was such that it was difficult and almost impossi-
ble to obtain a similar position in the middle of a term,
and thus she seeks compensation based on what she
would have earned for the balance of the college’s first
term in 1984. That is a proper consideration in assessing
compensation in respect of an unfair dismissal.
However, it cannot be overlooked that after unsuc-
cessfully attempting for a period of only approximately
two weeks to find similar employment within the in-
dustry, she took the opportunity to satisfy her domestic
demands out of the State. She did not obtain alternative
employment until September of this year, and
acknowledged that at least to a substantial degree that
was because of her domestic requirements. 1 wonder had
she not been out of the State for the long periods she
was, whether she might have been able to make a more
concerted effort to obtain alternative employment, even
though not in the same industry. Additionally, it has to
be recognised that she had not long been employed by
the respondent, at least in a full-time capacity. Further,
if the position was that Mrs Davis and Mr Conway
found it difficult to work with her, the prognosis for
continued employment might not have been as good as
the applicant had hoped. In all the circumstances, in-
cluding the lack of adequate notice of termination, and
having regard to the rate of her remuneration, I think
the applicant would be adequately compensated for the
unfairness of her dismissal if she were awarded a sum of
$1 000.

Her claims in respect of outstanding recreation leave
entitlements and unpaid remuneration for overtime
must, in my opinion, fail. She was said to have an en-
titlement to four weeks’ annual leave, but in the absence
of some specific agreement, annual leave accrues at the
end of each annual anniversary. The plain fact is that

the applicant did not work long enough for annual leave
to accrue. It has been repeatedly stated that there is no
entitlement to pro rata annual leave unless there is a
specific agreement in the contract of employment in that
behalf. (See Lyons Advertising Service v. Nerad (1981)
61 WAIG 854; and Pearce v. Para Gold Pty Ltd (1984)
64 WAIG 1180.) The fact that the applicant was given
five days’ leave mid-year does not lead to the conclusion
that she was entitled to annual leave on a pro rata basis.
It could well be taken to be an advance against that
which would fall due after a year’s service. On the other
hand, the respondent in making its termination payment
to the applicant indicated that she was entitled to eight
and one third days of annual leave. How that was
calculated is not explained. Prima facie, the indications
are that it accrued on a monthly basis, and if that is so
the applicant has been paid all she is entitled to in that
respect. It is simply not the law, as the applicant says she
was advised by the Department of Industrial Affairs,
that recreation leave accrues at the rate of one-thirteenth
of one week’s salary for each week worked. If annual
leave is to accrue on a pro rata basis, it is a matter which
requires the specific agreement of the parties. On this
occasion, there was no evidence of any such agreement,
other than that which might be implied by reason of the
calculation made by the respondent on the applicant’s
termination. Moreover, in the absence of an agreement
to the contrary, annual leave accrued but not taken at
the time of termination is lost, and not recoverable in
money terms. (See H.A.W. Jones Pty Ltd v. Neille
(1967) WAR 181, and Patman v. Fletcher’s
Fotographics Pty Ltd (1984) 6 IR 471.) That is the
reason why many awards of the Commission provide for
payment in lieu of leave outstanding but untaken at the
time of termination.

Likewise, there was no evidence of any agreement be-
tween the applicant and the respondent for her to be
paid in respect of work performed outside the normal
hours of duty, let alone the basis on which any such pay-
ment should be made. Again, it is not the law that there
is a minimum requirement.to pay overtime at the rate of
time and a half for the first two hours and double time
thereafter, as the applicant in her initial claim to the
respondent suggested. It is a matter to be settled be-
tween the parties. I am not prepared to infer that there
was a custom and practice in the respondent’s college
that overtime would be paid to all employees, let alone
at the rates claimed by the applicant, simply by reason
of the fact that the respondent apparently agreed to
reimburse another employee overtime for a short
period. That other employee was not a Principal of the
college, as was the applicant, but someone apparently
much more subordinate than that. Moreover, there was
nothing to indicate that the applicant was requested to
work the overtime mentioned in her original letter of
complaint to the respondent; indeed, the evidence, such
as it is, suggests that the applicant did it out of a sense of
duty perceived by herself rather than at the request of
the respondent.

It follows that in my judgement the applicant’s claim
will be properly satisfied by an order requiring the
respondent to compensate the applicant in the sum of
$1 000 in respect of her unfair dismissal.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 554 of 1984.
Between Johanna Theodora Ager, Applicant and Key
Personnel Business College Ltd, Respondent.

Order.

HAVING heard Mr J.H. O’Halloran (of Counsel)
on behalf of the applicant and Mr J. Birman on
behalf of the respondent, the Commission, pur-
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suant to the powers conferred on it under the In-
dustrial Arbitration Act 1979, hereby —

1. Declarss that the applicant was unfairly
dismissed from the respondent’s employ on 15
February 1984.

2.  Orders that the respondent pay to the appli-
cant the sum of $1 000 as compensation for the
loss of employment.

Dated at Perth this 22nd day of November 1984.

(Sgd.) G.L. FIELDING,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 825 of 1984,

Between Colleen Patricia Bakker, Applicant and
Gilmour Richardson, Respondent.

Before Mr Commissioner G.L. Fielding.
The 22nd Day of November 1984.

Mrs C.P. Bakker on her own behalf.

Mr J. Gilmour (of Counsel) on behalf of the Respon-
dent.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by
the Commissioner.)

THE COMMISSIONER: The applicant brings these
proceedings pursuant to the provisions of section 29 (2)
(b) of the Industrial Arbitration Act, claiming to have
been denied a benefit under her contract of employment
as a judgment summons clerk with the respondent firm.
She claims payment for seven days’ work which she says
she performed and for which she was not paid. In addi-
tion, she claims the equivalent of five days’ or one
week’s pay in lieu of due notice. The applicant was
dismissed summarily, and she would say the cir-
cumstances were not such as to justify summary
dismissal, and thus she was entitled to reasonable notice
under her contract of employment which, by inference
at least, she suggests is one week.

The respondent’s answer to the claim is that the Ap-
plicant was justifiably summarily dismissed, principally
on the grounds that she claimed for overtime which was
not authorised; that she protracted her work in order to
create a need for overtime; and thirdly she claimed as
overtime work which was not performed. In addition,
the respondent says that she was a disruptive influence
militating against its efficient operations. All those fac-
tors combined together justified a summary dismissal,
and thus she is not entitled to a payment in lieu of
notice. As well, the respondent says she claimed so much
overtime in respect of work which was not performed
that it ought to be entitled to set off the equivalent of 50
hours’ work against the wages she had earned for the
seven days immediately prior to her termination so that
there are no moneys outstanding and due to her.

There was a considerable amount of evidence adduc-
ed in these proceedings as to how long it should take a
competent employee to perform the various tasks which
fell the lot of the applicant. It was all led with the pur-
pose of convincing me that the applicant was dishonest
in her dealings with the respondent. Of course, if she
was dishonest I have not the slightest doubt that the law
permits an employer to dismiss an employee summarily.

The principal facts on which the dishonesty was said
to be based was that in the six-monthly period commen-
cing in March 1984, some 438 hours of overtime were
worked, more than half of which was performed by the

applicant. By comparison, in the preceding period of six .
months, barely no overtime was worked with the same
staff. The difference was so dramatic, the respondent
claims, that I should question the bona fides of much of
what the applicant has asserted. In particular, it is said
that the applicant claimed 23%% hours’ overtime, or
thereabouts, on the weekend prior to 13 August 1984,
yet the subsequent court and fee sheets, which the
respondent issues in the ordinary course of its business,
did not in any way confirm that that amount of work
was done. As well, evidence was adduced from other
employees that what was taken by the applicant to do on
that weekend was of such a nature that it could be done
in seven hours and no longer. Thus, the suggestion is
that the applicant has claimed for a good deal more on
that weekend than she in fact worked. Also, it is said
that on the Monday following that weekend, not-

" withstanding that the applicant had indicated to one of

the respondent’s principals, Mr Gilmour, that she was
up to date with her work, she again claimed on two days
for overtime worked during her lunch hour, which she
could not explain.

By and large this matter is a question of fact. The law
is, as I have indicated to Mr Gilmour, that the onus rests
on the respondent to show that the applicant has so
misconducted herself that she should have her contract
terminated without notice, and as I have said, clearly
dishonesty falls within that category.

Having observed the witnesses as best I can, I accept
the applicant’s evidence that she worked for the hours
she claims on the weekend about which so much has
been said on this occasion. What she said is to a signifi-
cant degree corroborated by her husband, who I
thought to be a truthful witness. I accept also the appli-
cant’s evidence, which inter alia was that she had work-
ed during the periods for which she had claimed over-
time. Whether she was dilatory in the performance of
her work I am unable to say, although I am quite
satisfied, having heard her and the other witnesses, that
her attitude was that she would insist on being paid for
everything she did. Other members of the staff were
prepared to do what was necessary to complete their
workload without claiming overtime. Clearly that was
not the applicant’s attitude, but that is not something
which justifies a summary dismissal.

Having heard her, not ignoring what the other
witnesses say and not ignoring what Mr Gilmour has
said — and I accept his evidence except of course where
it consisted of opinions of what he thinks is fair and pro-
per in respect of these matters — I am convinced that
the applicant deliberately set about prolonging her
tasks. She may well have been incompetent. If she was
incompetent, I am not satisfied that she was so incompe-
tent as would justify summary dismissal.

I accept the evidence of Mr Gilmour and of the book-
keeper that the applicant in one way or another was a
disruptive influence in the workplace. Indeed, the book-
keeper’s assessment that she was strong-willed does not
surprise me, having heard the applicant give evidence in
these proceedings. However, whilst that conduct in my
view clearly justified the respondent terminating the ser-
vices of the applicant, I remain unconvinced that her
conduct was so bad as to go to the root of the contract
to the extent of rejecting its basis and thus justifying
summary dismissal.

Finally, I am not satisfied that she claimed overtime
for which she was not authorised. Mr Gilmour
acknowledged that from time to time he authorised her
to do work overtime, although it is apparent from what
he has said that he did not appreciate the magnitude of
what was being done. More particularly, it is clear that
she was authorised to do the overtime on the weekend
which really seems to have led ultimately to her
dismissal. The fact is, too, that the overtime was paid
until recently, without question, and it is a little
unrealistic to suggest now that it was unauthorised.
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For those brief reasons I am not convinced that the
respondent has discharged the onus which it bears to
justify the summary dismissal of the applicant. In a nut-
shell I am not satisfied that she was dishonest in the way
in which it is claimed. Thus it would follow that the Ap-
plicant is entitled to recover what she seeks, less deduc-
tions for taxation, which she does not seem to have
recognised in her claim.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 825 of 1984.

Between Colleen Patricia Bakker, Applicant and
Gilmour Richardson, Respondent.

Order.

HAVING heard Mrs C.P. Bakker in person and Mr J.
Gilmour (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979, hereby
orders -

That the respondent pay to the applicant the

sum of $518.40.

Dated at Perth this 22nd day of November 1984.

(Sgd.) G.L. FIELDING,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 788 of 1984.

Between Colleen Mary Bardsley, Applicant and Beef-
eater Nominees trading as Action Food Barns,
Respondent.

Before Mr Commissioner G.L. Fielding.
The 19th day of December 1984.

Mrs C.M. Bardsley in person.
Mr R.A. Heaperman on behalf of the Respondent.

Reasons for Decision.

THE COMMISSIONER: The Applicant claims to have
been denied payment of a benefit under contract of
employment with the Respondent. She was employed by
the Respondent originally as a trainee manager, but
ultimately as an assistant manager. Initially she worked
at the Respondent’s Fremantle store, and thereafter at
its Dog Swamp store. Her employment commenced on
21 November 1983, and terminated when she resigned
with effect from 29 June 1984. She gave as the reasons
for her resignation the fact that she was tired, and the
staff would not co-operate with her.

The Applicant claims that it was a term of her
employment that she be paid a bonus at the end of June.
She did not receive the same and has instituted these
proceedings in an endeavour to remedy that. The basis
of her claim is that at the interview preparatory to her
employment, the Respondent’s supervisor, Mrs O’Neill,
told her that managers and assistant managers were paid
bonuses ranging between $1 000 and $10 000, depen-
ding on sales at and the size of the store at which they
worked. She was told, she says, that once she became an
assistant manager, she would be entitled to receive such
a bonus. Initially, she was told that the bonuses were
paid at the end of the financial year, but thereafter was
told that they were paid ‘‘in June”’. :

The promise of a bonus was made in the context that
the Applicant had explained that she would soon be due
for a bonus in the region of $300 from her existing
employer, and was concerned about losing it if she join-
ed the Respondent’s employ. In response, Mrs O’Neill
told her that the Respondent’s cashiers received a bonus
equal to or greater than that, and was told that
managers received bonuses in the region between $1 000
and $10 000. The Applicant felt somewhat uneasy
about this assurance, and left the interview indicating to
Mrs O’Neill that she would consider the matter. On
reporting to her existing employer she was informed that
the Respondent did not always pay what it promised in
relation to bonuses. In consequence, the Applicant in-
dicated to the Respondent that she was no longer in-
terested in joining its employ, particularly as she had
simultaneously been offered an increase in wage and
classification by her existing employer. The following
day, a former workmate, Mr Coles, who was at this time
an assistant manager with the Respondent, telephoned
the Applicant, as she knew at the instigation of Mrs
O’Neill. He told her that Mrs O’Neill wanted her to
work for the Respondent and that Mrs O’Neill had ask-
ed him to assure her that she would receive the bonus in-
dicated. Mr Coles rang twice. The Applicant initially re-
mained unconvinced that she was doing the right thing
leaving her existing employment to join the
Respondent’s employ. However, after a second
telephone discussion with Mr Coles, she changed her
mind and decided to leave her existing employment. The
Applicant says that it was what Mr Coles said to her that
made her change her mind and join the Respondent’s
employ. It is not disputed that soon after joining the
Respondent’s employ she was appointed an assistant
manager. From time to time during the period of her
employment she asked about payment for overtime
work, but says she was repeatedly told that was covered
by the bonus paid in June. She says that she performed
her work satisfactorily and after resigning was asked to
return, and told by a Director of the Respondent that if
she remained in its employ she would be classified at the
highest level. She says too that she was told by Mrs
O’Neill that if she returned she would receive her bonus.

The Respondent’s answer is that the Applicant was
never promised or guaranteed a bonus as she in effect
claims. It says that its bonuses are discretionary, depen-
dent on the performance of each employee and the
trading results of the store in which he or she worked,
and this was explained to the Applicant at the interview.
Mrs O’Neill and a Director of the Respondent, Mr
Schlecht, deny having promised the Applicant that she
would receive her bonus if she returned to the Respon-
dent’s employ. The Respondent says too that it is a con-
dition of the bonus that employees be in its employ
when it is paid.

1 am satisfied that representations were made and that
they took the form indicated by the Applicant. Mrs
O’Neill in her testimony appeared more concerned with
what she would have said rather than in fact what she
did say to the Applicant. I find it incredible in the cir-
cumstances that the Applicant should not mention
anything of the bonuses she was soon to become entitled
to from her existing employer, as was Mrs O’Neill’s
claim. Equally, I do not find it at all difficult to com-
prehend that Mrs O’Neill would promise the payment of
a bonus in the way indicated by the Applicant. It is clear
from the request Mrs O’Neill made of Mr Coles, which
included mention of the bonuses, that she was most anx-
ious to have the Applicant join the Respondent’s
employ. Where the Applicant’s evidence conflicts with
that of Mrs O’Neill, I accept the Applicant’s. Indeed,
except where her evidence conflicts with that of Mr
Coles, whom I thought a most impressive witness, [ ac-
cept the Applicant’s evidence in toto. In the main, I ac-
cept what one of the Respondent’s Directors, Mr
Schlecht, had to say, although it did not touch directly
on the principal matters in issue.
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I find in particular that Mrs O’Neill indicated to the
Applicant that she “‘would receive a bonus of between
$1 000 and $10 000”’, depending on the size of the store
in which she worked, its earnings, and of course on
satisfactory performance by the Applicant. I find too
that the exact amount of the bonus was to be determined
by the Respondent at or about the end of the financial
year, although I accept the Applicant’s evidence that
both at the initial interview and thereafter, when she
raised the matter of payment for overtime, she was told
that the bonuses were paid ‘“‘in June”. However, 1
suspect that was synonymous with a determination at
the end of the financial year and payment thereabouts. 1
accept also, as the Applicant has testified, that no men-
tion was made of there being a minimum qualifying
period for payment of the bonus. Moreover, it was as ]
find suggested to her that all cashiers, no matter how
long they had been with the Respondent, received a
bonus of up to $300. Having regard to the context in
which that discussion took place, the only objective
assessment of the conversation is that the same would
apply in her case. Mrs O’Neill knew that the Applicant
was starting in November, and yet said nothing which
could lead her to conclude that she would not be paid a
bonus or even something less than $1 000 by reason of
the fact that she had worked for less than a full financial
year. All the indications were to the contrary. Further-
more, although Mr Schlecht indicated that normally 12
months’ service was required to qualify for a bonus, he
acknowledged that there had been exceptions. It is I
think reasonable to infer however that it was a condition
precedent to the payment of the bonus that the Appli-
cant work until the end of the financial year. The con-
text in which the representations were made suggests
that, and indeed it seems to have been the interpretation
of the Applicant, for she says she only remained in the
Respondent’s employ ‘‘until the end of June’ so as to
qualify for the bonus.

For the Applicant to succeed she must establish that
the representations she claims were made concerning the
bonus were part of her contract of employment. During
the course of negotiations leading to the creation of a
contract, statements or representations are often made
which are not intended or cannot reasonably be taken to
be contractual in effect. It is often difficult to determine
which of the representations made in the course of
negotiations are contractual in nature and which are
not. The importance of the truth of a particular
representation, the ability of one party vis a vis the other
to assess its truth, and the time which elapses between
the making of a representation and the settlement of the
negotiations are often taken as determining factors. In
the final analysis, the real test is whether by their con-
duct, their words and behaviour, rather than their
thoughts, an intelligent bystander would infer that there
should be contractual liability in respect of the accuracy
of the representations. (See Heilbut, Symons & Co v.
Buckleton [1913] AC 30, 50; and see too: Oscar Chess
Ltd v. Williams [1957] 1 WLR 370.)

In my opinion what as I find was said of the bonuses
by the Applicant’s agent, Mrs O’Neill, were not mere
representations but should be taken as forming part of
the contract of employment. The Applicant indicated
that she was anxious about losing the bonuses which
were due to her from her existing employer. There can
be no doubt about the importance she attached to the
representations of Mrs O’Neill with respect to the
bonuses. She indicated that she was not interested in
taking up employment, having heard of the doubts
about the Respondent’s unreliability in payment of what
it promised. It was only after being reassured about the
bonuses by another employee of the Respondent, at the
direction of Mrs O’Neill, that the Applicant agreed to
join the Respondent’s employ. The matter of bonuses
was vital to her. It was clearly a significant inducement
for her to take up work with the Respondent. Without
the representations of Mrs O’Neill as supported by Mr

Coles, I am satisfied that the Applicant would not have
terminated her existing employment and joined the
employ of the Respondent, as she in fact made abun-
dantly clear.

The Respondent’s argument, inter alia, is that the Ap-
plicant was no longer in its employ when the bonuses
became payable, and so was not considered for payment
of a bonus. It suggests, inferentially at least, that since
she did not remain in the Respondent’s employ until 30
June 1984, she was not entitled to payment of the bonus
even if as I find the representations alleged of the
Respondent were made. However, the position is that
the Applicant gave notice on 25 June 1984, to take effect
on Friday 29 June, and this was accepted by Mrs
O’Neill. At the most that was only half a working day,
Saturday, before the end of the financial year. It is not
clear whether but for her resignation the Applicant
would have been required to work on that half day or
not. However, even if she would have been required to
do so, such a period in the context of the period she had
worked for the Respondent since November is minute.
In my view, the circumstances call for application of the
doctrine of substantial performance; that is, so long as
there has been a substantial performance of the contract
a contractor is entitled to his price, subject only to a
cross action for omissions or defects. (See Hoenig v.
Isaacs [1952] 2 All ER 176.) As to a set off for the failure
to work on the last day, the maxim de minimis non curat
lex seems appropriate. Although the doctrine cannot be
relied upon to defeat the express terms of a contract,
there is in my view no such term which would prevent its
application on this occasion, and that perhaps all the
more so because of the warrant given the Commission
by section 26 of the Industrial Arbitration Act. Having
regard to the nature of the contract, the bonus, and
what was said as to the conditions of payment, I cannot
think it was a condition that the bonus would be entirely
forfeited unless there was perfect performance in the
sense that the Applicant had to nominally at least re-
main in the Respondent’s employ until 30 June 1984.
That was never suggested to her, rather she was told in
an imprecise way that the bonus was paid at the end of
the financial year or even more vaguely simply ‘‘in
June’’,

For all intents and purposes it should be taken that
the Applicant has complied with the terms of her con-
tract with respect to the bonus. Indeed, the evidence of
the Respondent’s manager at the store where the Appli-
cant last worked, was that if her opinion had been
sought, she would have recommended payment of the
bonus. Further, for what it is worth, I accept the Appli-
cant’s evidence that on or about 1 July 1984, she was
promised by Mrs O’Neill that if she returned to the
Respondent’s employ she would receive “‘your bonus”’.

Cases of this nature depend very much on their own
facts. In some cases, the payment of a bonus might be
entirely at the discretion of the particular employer. In
other cases the circumstances may reveal a contractual
obligation to pay a bonus. That is well illustrated in the
case of Powell v. Braun [1954] 1 All ER 484, where an
employee who was promised a bonus based on her
employer’s trading progress, in lieu of a salary adjust-
ment, successfully recovered a reasonable sum as and by
way of a bonus, since the circumstances indicated she
was to be paid something in addition to her ordinary
rate of pay. In this instance, I am satisfied that the Ap-
plicant was in fact promised by Mrs O’Neill on behalf of
the Respondent that she would receive a bonus of at
least $1 000 at or about the end of the financial year.

I consider that the Applicant has made out a claim for
payment of a bonus of $1 000. That was the minimum
payment which satisfies what was promised by Mrs
O’Neill on behalf of the Respondent. The basis for in-
creasing the bonus beyond that sum appears vague and
very much at the discretion of the Respondent.
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Although the magnitude of the bonus depended on
the size of the store, it depended too on the store’s pro-
fitability, and there was nothing to suggest a precise for-
mula was intended. Certainly, there is nothing to in-
dicate that because a person worked in the largest store
she would be entitled to a bonus of $10 000.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 788 of 1984.

Between Colleen Mary Bardsley, Applicant and Beef-
eater Nominees trading as Action Food Barns,
Respondent.

Order.

HAVING heard Mrs C.M. Bardsley in person and Mr
R.A. Heaperman on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979, hereby
orders —
That the Respondent pay to the Applicant the
sum of $1 000.

Dated at Perth this 19th day of December 1984.

(Sgd.) G.L. FIELDING,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 891 of 1984.

Between Phillip Nelson Barndon, Applicant, and
Granscoch Pty Ltd trading as Fletchers Family
Fitness, Respondent.

Before Mr Commissioner G.A. Johnson.
The 30th day of November 1984.

The Applicant on his own behalf.

Mr R. De Vaurno and with him Mr B. Fletcher on
behalf of the Respondent.

Reasons for Decision.

THE COMMISSIONER: This matter arises out of an
application made pursuant to section 29 of the In-
dustrial Arbitration Act 1979 in which it is claimed that
the services of the applicant were unfairly terminated.
The applicant seeks compensation for the loss of
employment. Reinstatement is not sought as the appli-
cant has found alternative work. The respondent denies
that the services of the applicant were unfairly ter-
minated and opposes any order for compensation.

The respondent conducts a number of health and
fitness clubs. In this activity it is in competition with a
number of other operators. Income is derived from con-
tracts with members of the public in which the club’s
facilities and employees are made available on a regular
basis for a fee. Inherent in the successful operation of
the club is the ability of its sales consultants to sell the
“‘product’” at a price that will ensure a profit to the
operator.

Early in July this year there were two vacancies at one
of the clubs; that of centre manager and that of sales
consultant. The then managing director (now resigned)
discussed a prospective employee (the applicant) with
the then sales marketing manager (now managing direc-
tor) and an interview was arranged.

The applicant was then employed by a furniture
retailer as store manager. He had been employed by the
retailer for some 14 years and had no intention of leav-

ing that employment. He was approached by the manag-
ing director of the respondent, a close friend, who sug-
gested that he would be well placed to fill the position of
centre manager. There were interviews and discussions
during which the sales marketing manager and the Ap-
plicant expressed reservations about the applicant’s
ability to carry out the duties. The managing director
felt confident however and the applicant terminated his
service with the furniture retailer. A contract of service
was commenced with the respondent on 24 August 1984,
There is no dispute between the parties that the appli-
cant knew little of the business of running a club centre
but that he should “‘give it a go’’. Nothing turns on the
detail of the other discussions leading to the contract
and I will not set it out.

As one might expect there were difficulties. On the
evidence the sales marketing manager saw the sales pro-
motion side of the business to be important. In the
beginning the applicant, at the direction of the manag-
ing director, attended to the more domestic side of
things to provide a time during which he would become
familiar with the operation after which he would then be
able to participate fully in the management of the club
centre.

Over the ensuing weeks the applicant had a number of
discussions with the sales marketing manager. These
discussions brough to light differences in opinion about
the emphasis that should be placed by the applicant on
his list of duties. It was accepted by the sales marketing
manaager that managing a retail furniture store and sell-
ing furniture was not the same as managing a health club
centre and selling the club’s products. He endeavoured
to lead the applicant in the right direction with advice
and helpful comment. The applicant naturally enough
had his own ideas and he too made what he believed to
be helpful comment. During his time whilst there may
have been a slight drop in membership the club more or
less operated successfully. At no time was there
dissatisfaction expressed by the employer regarding par-
ticular work carried out by the applicant. It could be
said however that the various discussions with the sales
marketing maanager indicated a need for the applicant
to adjust more quickly into the ways of a centre manager
of a health club.

The end came on 12 October when the applicant was
told by the sales marketing manager that the applicant’s
services were no longer required. There was some con-
flicting evidence concerning the conversation that took
place but again nothing turns on it in the process of
deciding the claim. There was some dispute over
background matters of policy which again are not rele-
vant.

On the evidence of the sales marketing manager, the
applicant’s services were terminated because he failed to
carry out his prime function of running the club and
promoting sales. He was more concerned with finding
problems than solving them.

The simple test to be applied to applications of this
sort is to examine the circumstances of each particular
case and ascertain whether or not the employee has had
a fair go. Much has been written on the subject but in
the final analysis after the application of some basic
rules it is a matter of individual assessment.

In this case the parties were conscious of the risk they
were taking right from the beginning; the applicant leav-
ing a secure job to take up a largely unknown class of
work; the respondent taking on an untried employee to
fill a responsible job. It is clear that there were honest at-
tempts on the part of the applicant and the sales
marketing manager to make the arrangement work. It is
an inherent part of any contract of service that an
employee is obliged to carry out the lawful instructions
of the employer. A failure to do so on the part of the
employee may entitle the employer to terminate the con-
tract. In this case there is no evidence of a failure in that
respect. The report of the various discussions that took
place to not in my opinion contain specific lawful in-
structions which were not acted upon by the applicant.
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Whilst there may have been some apprehension on the
part of the applicant as to the success of the arrange-
ment there was nothing to indicate that his employment
was at risk. He had received no warnings that his
employment would be terminated in the event of his
failure to carry out his duties in the manner agreed
upon. The circumstances lead to the conclusion that the
termination was unfair and I so find.

I have considered the comments of the parties on the
matter of compensation and 1 fix the foliowing
amounts.

1. Payment for lost wages between the date of the
last payment by the employer and the com-
mencement of work in the new position less
unemployment benefits received, the amount
is — $1 622 less tax.

2. Payment for return trip to Adelaide. This item
is a cost arising from the need of the applicant
to prosecute the claim — $561.

3. Payment for clothing purchased in the course
of employment. This amount is not settled as it
depends upon the production of receipts. The
employer has agreed to pay 50 per cent of the
cost in accordance with the contract on pro-
duction of receipts. I see no order necessary
for this item as I am prepared to allow the
employer the opportunity to comply with that
agreement.

4. Pro rata annual leave. No agreement was
reached with respect to this item in the contract
of service and the claim for payment is refused.

5. Car Hire. Whilst a car supplied by the
employer may have been used for private pur-
poses, its main purpose was for the benefit of
the employer. I do not see compensation being
appropriate in this case and the claim for pay-
ment is refused.

The order will issue for the payment of items 1. and 2.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 891 of 1984.

Between Phillip Nelson Barndon, Applicant and
Granscoch Pty Ltd trading as Fletchers Family
Fitness, Respondent.

Order.
HAVING heard the applicant on his own behalf and Mr
R. De Vaurno on behalf of the respondent the Commis-
sion, pursuant to the powers conferred on it under the
Industrial Arbitration Act 1979, hereby
orders —
That the respondent herein pay to Phillip Nelson
Barndon the sum of $1 622 less tax and the sum of
$561 within 21 days of the date of this order.

Dated at Perth this 7th day of December 1984.

(Sgd.) G.A. JOHNSON,
{L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 915 of 1984.

Between Paul Stephen Thomas Cox, Applicant and
Heritage Thoroughbreds Ltd, Respondent.

Order.

HAVING heard Mr P.S.T. Cox in person and Mr G.V.
Wovodich on behalf of the Respondent, and after a con-
ference between the parties, the Commission, pursuant
to the powers conferred on it under the Industrial Ar-
bitration Act 1979, and by consent, hereby orders —
That the Respondent pay to the Applicant the
sum of $117.80 in full and final settlement of the
claim.

Dated at Perth this 20th day of December 1984.

(Sgd.) G.L. FIELDING,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 881 of 1984.

Between Lindsay Mervyn Cutten, Applicant and
Hortico Aust. Pty Ltd, Respondent.

Order.
HAVING heard Mr L.M. Cutten in person and Mr
G.H. Lawton (of Counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979, and by con-
sent, hereby orders —

That the Application be dismissed.
Dated at Perth this 11th day of December 1984.

(Sgd.) G.L. FIELDING,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 946 of 1984.

Between Spase Dimitrovski, Applicant and Main
Realty, Respondent.

Before Mr Commissioner O.X. Salmon.
The 18th day of December 1984.

Mr S. Dimitrovski in person.
Mr C.R. Guelfi on behalf of the respondent.

Reasons for Decision.
THE COMMISSIONER: In this matter Mr Spase
Dimitrovski (the applicant) claims that he has been in-
correctly paid commission by Main Realty (the respon-
dent) in respect of the sale of four properties.

The amount claimed is $378.13 which is the difference
between commissions of 60 per cent and 50 per cent on
sales. The applicant says that he is entitled to the higher
commission under item (2) of agreed conditions contain-
ed in a letter of 11 June 1984 which is in the following
terms:

Selling fee for conjunctional dealings 60 per cent
of the retained selling fee.
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Whether the claim is justified depends on whether the
sale of the properties in question were in fact conjunc-
tional dealings. In this respect the applicant brought
sworn evidence from Mr Neil Baker, a company director
and licensed real estate agent, who was asked what is the
standard practice for office conjunction. Mr Baker said
that in the real estate companies he had been involved
with a conjunctional is any dealing between two real
estate representatives where one has a listing and one
sells the other’s property.

Mr Colin Guelfi, for the respondent, who is also a
licensed real estate agent, in sworn evidence disagreed
with Mr Baker and said that a conjunctional dealing is a
dealing between two real estate companies; it was not a
dealing between representatives in the one office.

I have before me the evidence of two qualified per-
sons, both of whom are credible witnesses but each puts
a different meaning to the term conjunctional dealing.

I have made an enquiry through the Real Estate In-
stitute of Western Australia, which informs me that con-
junctional dealings are generally recognised although it
is possible that in a particular firm it may be otherwise.

1 have carefully read Mr Guelfi’s evidence in cross ex-
amination in order to determine if it points to an ar-
rangement at Main Realty which is peculiar to that firm
and I am unable to say it does.

As this is a case in which the applicant carries the onus
of proof, I must find on the evidence he has put before
me that a case has not been made.

I therefore dimiss the application.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 946 of 1984.

Between Spase Dimitrovski, Applicant and Main
Realty, Respondent.

Order.
HAVING heard Mr Spase Dimitrovski in person and Mr
C.R. Guelfi on behalf of the respondent the Commis-

sion, pursuant to the powers conferred on it under the
Industrial Arbitration Act 1979 hereby orders —

That this application be dismissed.
Dated at Perth this 18th day of December 1984,

(Sgd.) O.K. SALMON,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 900 of 1984.

Between Nicholas Dobrosklonsky, Applicant and
Pancakes at Carillon Pty Ltd, Respondent.
Before Mr Commissioner G.L. Fielding.
The 28th day of November 1984,

Mr J.L. Sufredo on behalf of the Applicant.
Mrs P.E.Bentley on behalf of the Respondent.

Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited
by the Commissioner.)
THE COMMISSIONER: The applicant, by virtue of
these proceedings, which he brings pursuant to section
29 (2) of the Industrial Arbitration Act, seeks to recover

the equivalent of one week’s pay in lieu of notice,
together with payment for an additional week’s wages,
said to be an entitlement to pro rate holiday pay.
Although it is not clear from the claim, the applicant
alleges that he was unfairly dismissed and thus his claim
can be put, as his advocate acknowledged, on the basis
that it is a claim for unfair dismissal with an attendant
claim for compensation in the amount indicated or,
alternatively for contractual benefits in those sums.

The applicant was, as I understand it, initially
employed by the respondent as a waiter. It is not clear
when that employment began, but on his Notice of Ap-
plication he says he commenced employment on 20 June
or thereabouts. His employment terminated, as is com-
mon ground, on 8 October 1984,

What is also common ground is that at all material
times he was engaged as a trainee manager, and that his
employment was terminated in a summary fashion.

There is some dispute as to the circumstances which
led to his termination. The respondent says that its
Assistant Manager had, amongst the papers on her desk,
a new roster which was to be discussed with trainee
managers in the near future. That roster had been
prepared in light of assessments made by the respondent
of the progress and general working capacities of its
trainee managers. There were only two copies of that
roster. One was amongst the papers on the Assistant
Manager’s desk, and another was locked away in the
Manager’s office. The respondent was anxious that the
roster be kept confidential because the names of two
trainee managers had been left off it, their work record
being such that they needed to be placed in areas which
did not adequately fit the demands of a roster.

The respondent’s Assistant Manager, Chapman, says
that she placed the roster in a manilla folder and that
manilla folder in turn below about 10 other manilla
folders in a basket on her desk. That was done for the
purpose of hiding it so that it could remain confidential.
She says, as well, that the method of communication
from her desk to trainee managers was via a com-
munications basket which was well known and a com-
monly understood practice.

The applicant was duty manager on the night 7 Oc-
tober. When the Assistant Manager, Chapman, came in
the next morning, she discovered that a trainee manager
by the name of Keree had possession of this hitherto
confidential roster. She told Chapman that the applicant
had given it to her. When she asked the applicant about
it, he acknowledged having got it and having presented
it to his fellow trainee manager, Keree.

Subsequently, a meeting of the respondent’s
Manager, Assistant Manager and the applicant was con-
vened, as a result of which the applicant was dismissed
for what was said to be a breach of confidence.

The applicant’s version, in a nutshell, is that he
acknowledges or admits to having taken the roster from
the manilla folder in question. He says he was anxious to
know, for social reasons amongst others, when he was
to be rostered on and off, and thus on the night when he
was duty manager he took it. When he discovered his
name was not on it, he was somewhat alarmed. It so
happened that at that time the trainee manager by the
name of Keree, who was off duty, came into the
premises to have coffee with a friend. The applicant
drew to her attention the fact that her name had also
been left off the roster, whereupon the applicant says
that the employee Keree in his company photocopied the
roster in question.

Although the applicant does not deny having obtain-
ed the roster, he does deny having photocopied it. He
says that he was entitled to take it because he says the
Assistant Manager’s office where the papers were was
an open office and that there was a rther free or infor-
mal atmosphere in that area. It is suggested too that as
he was duty manager at the time, he had every right to
take what he did; and he does not or did not regard what
he did as being serious misconduct. As well, it is said on
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his behalf that he had an excellent work record. He had
previousty worked in Queensland with an associated
company of the respondent, and left that company with
a good record.

He says in all the circumstances the dismissal was un-
fair, and that he was entitled to reasonable notice, which
he claims to be one week. He claims also to be entitled to
pro rata holiday pay, principally on the basis, as 1
understand it, that it is normal in the industry for leave
to accrue on a quarterly basis. Thus he claims one

- week’s leave.

There is not much of a conflict in the evidence but
where there is a conflict, I have not the slightest hesita-
tion in accepting the evidence of the witnesses Chapman
and Gorham. I thought them to be most truthful and
forthright witnesses, and I accept their evidence where
there is a conflict with that of the applicant. I am quite
satisfied and find on balance that the applicant did go to
the Assistant Manager’s desk and did take out the docu-
ment as he now admits. I accept as the witness Chapman
has said that the document was in a manilla folder plac-
ed under 10 or so other manilla folders in the filing
basket, and thus it would not have been easy for the ap-
plicant to obtain the document in question. It was not in
an obvious position, as I think he acknowledges. He had
to go through a number of files to get to the paper in
question, although there is nothing to suggest that he
obtained any improper information in the course of do-
ing that.

I am quite satisfied, too, that he had no right to go to
the desk in question. I accept the evidence of the witness
Chapman that the procedure for transmitting informa-
tion from the Assistant Manager’s desk was through the
communications basket. I also accept her evidence, as
indeed the applicant acknowledges, that this document
was not in the communications basket but rather
amongst her own officially personal papers on her desk.

The applicant suggests, faintly I think, that he had a
right since he was the duty manager on that evening to
go through those papers. However, the evidence is that
he was the duty manager of the restaurant only, rather
than the business. More than that, in obtaining the
papers he did not do it in the course of his activities as
duty manager but rather for his own personal ends; that
was, to satisfy his own personal curiosity as to when he
was to work in the ensuing week or weeks to come. As
he acknowledged, there was nothing urgent about his
knowing that. He could have obtained the information
the next day or, indeed, he could have obtained it from
the respondent’s Manager who, the evidence is, was on
the premises at least until 10.30 that night. More than
that, I think that the applicant’s conduct is to be con-
demned because, having found the roster and having
noticed not only that his name was left off it but also
that of his fellow employee Keree, he then made it
available to her. 1 accept the applicant’s evidence that he
did not physically photocopy the document, but as he
acknowledged, he was there when she photocopied it,
and I think it is a fine line in those circumstances bet-
ween doing it and standing by. What is more significant
is that he made the document available to her. She, not
unnaturally, became alarmed, as he did, at what the
roster revealed. That really highlights the degree of
misconduct perpetrated by the applicant on this occa-
sion, because as the respondent’s witnesses, in par-
ticular, the Assistant Manager, Chapman, have said, the
purpose of the document being kept confidential was so
that that would not happen. The respondent did not
want the employees to infer that the absence of their
names on the roster meant that they were to be ter-
minated or something somewhat less drastic than that.
The respondent wanted to use the roster as a tool to aid
their development. The applicant, by his conduct, of
course, led the very thing which the respondent wanted
to stop, to happen.

The applicant was the respondent’s duty manager on
the occasion in question. He was therefore placed in a
position of trust. In my view, to fossick through the

Assistant Manager’s papers in the way in which he did
really leads me to the conclusion that the applicant was
not worthy of that trust, and the respondent was well
justified in taking the attitude it did. In my view, his
conduct was inconsistent with the proper fulfilment of
his obligations as an employee.

1 accept the position to be as indicated by the respon-
dent’s witnesses, that he should not have gone through
those papers. He had no right to do so, and still less did
he have the right to convey what was then confidential
information to a fellow employee. In those cir-
cumstances not only am I convinced that the dismissal
was not unfair; I am quite satisfied on balance that the
summary dismissal was justified.

It remains only to consider the question of a claim for
pro rata holiday pay. The common law position is quite
clear. Annual leave accrues from year to year unless
there is a specific agreement entitling an employee to pro
rata holiday pay. That position is now so well settled
that I do not think any authority need be mentioned. If
there need be, I simply refer the parties to an early deci-
sion of this Commission in Lyons Advertising v. Nerad
(1981) 61 WAIG 854. I adhere to what I said more
recently in Pearce v. Para Gold Pty Ltd (1984) 64 WAIG
1180, where the benefits and entitlement in respect of
annual leave were discussed at some length. Quite apart
from the common law provision, the evidence is, and it
is uncontradicted, that in September this year or
thereabouts, the applicant asked the respondent’s Assis-
tant Manager, Chapman, for a week’s leave so that he
might return home to Queensland. He was told then that
though he was entitled to four weeks’ leave, it did not
accrue until he had completed one year’s service, but he
might be able to persuade the Manager that he be given a
week off for the purpose he sought. In those cir-
cumstances it is simply not possible to infer that there
was an entitlement for leave to accrue on a quarterly
basis as the applicant claims. The evidence suggests that
the position was, as far as the respondent was concern-
ed, that which the common law endorses.

For those reasons, in my view, the claim should be
dismissed.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 900 of 1984.

Between Nicholas Dobrosklonsky, applicant and
Pancakes at Carillon Pty Ltd, Respondent.

Order.
HAVING heard Mr J.L. Sufredo on behalf of the Ap-
plicant and Mrs P.E. Bentley on behalf of the respon-
dent, the Commission, pursuant to the powers confer-

red on it under the Industrial Arbitration Act 1979,
hereby orders —

That the application be dismissed.
Dated at Perth this 28th day of November 1984.

(Sgd.) G.L. FIELDING,
[L.S.] Commissioner.
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BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 930 of 1984.

Between Trevor D’Souza, Applicant and Kentucky
Fried Chicken, Respondent.

Before Mr Commissioner O.K. Salmon.
The 12th day of December 1984.

Mr T. D’Souza in person.
Mr P.G. Clifford (of Counsel) and with him Miss D.
Fry (of Counsel) on behalf of the respondent.

Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited
by the Commissioner.)
THE COMMISSIONER: Mr Trevor D’Souza (the ap-
plicant) claims to have been unfairly dismissed from his
employment as a trainee manager with Kentucky Fried
Chicken (the respondent) and he brings this matter to
the Commission pursuant to section 29 of the Industrial
Arbitration Act 1979.

I think I should say that the termination in the first
place was a termination according to the contract — that
is to say, it was not a termination summarily ad-
ministered for misconduct. That being the case, the
onus falls on the applicant to establish that there was an
unfair dismissal. The test in respect of the evidence is the
balance of probabilities.

On the evidence I could not conclude that Mr
D’Souza has been unfairly treated as an employee dur-
ing the period of time that he was with the respondent.
The issue really turns on the question of procedural
fairness. Was the way in which he was dismissed or in
which he was informed of his failings unfair?

It seems to me that the memorandums regarding his
performance would have been available for Mr D’Souza
to read if they were not sent to him personally and, as a
trainee manager, 1 think it would have been part of his
task to make himself aware of the various memoran-
dums which were within his sighting.

As to the actual preparation and forwarding of those
memorandums, there is the evidence of the witnesses for
the respondent which I have to take into consideration
against the denials by the applicant. I find the witnesses
for the respondent credible witnesses and 1 must
therefore accept their evidence.

I think that is really the point on which the whole
question of fairness turns. I find the applicant has been
advised of his shortcomings as a manager and that the
employer was quite entitled, in the final analysis, to
dismiss the employee in accordance with the contract,
on the basis of his unsuitable performance in the work. I
will therefore dismiss the matter.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 930 of 1984.

Between Trevor D’Souza, Applicant and Kentucky
Fried Chicken, Respondent.
Order.
HAVING heard Mr T. D’Souza in person and Mr P.G.
Clifford (of Counsel) and with him Miss D. Fry (of
Couhsel) on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the In-
dustrial Arbitration Act 1979 hereby orders —
That the application be dismissed.

Dated at Perth this 12th day of December 1984.

(Sgd.) O.K. SALMON,
[L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 856 of 1984.

Between Norman Fuller, Applicant and Engineering
Testing and Research Services (WA) Pty Ltd,
Respondent.

Before Mr Commissioner G.L. Fielding.
The 14th day of November 1984.

Mr L.J. Irwin on behalf of the Applicant.
Mr D.M. Jones on behalf of the Respondent.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited
by the Commissioner.)

THE COMMISSIONER: The applicant brings these
proceedings pursuant to section 29 (2) (b) of the In-
dustrial Arbitration Act 1979, claiming to have been
denied a benefit under his contract of employment. He
was employed originally as a trainee technician by the
respondent and later apparently as an NDT Technician.
His employment was for a period commencing in May
1982 or thereabouts, until 21 August 1984, when he was
terminated on the ground that the company no longer
had any useful work for him to perform.

It is agreed between the parties that the applicant was
employed on the same conditions as those applying
under the Draughtsmen’s, Tracers’, Planners’ and
Technical Officers” Award No. 11 of 1979. It is
acknowledged by the parties that that Award by its
terms alone did not apply to the applicant’s employ-
ment. That was, as I understand it, because he did not
fit the definition of ‘‘technical assistant’ or ‘‘techni-
cian’ within the meaning of the Award. It is said that
the industry has recognised the difficulties with the
Award, and it has since been replaced by a new Award.
A prerequisite under the relevant Award for a person to
be a ‘‘technical assistant’’ is that he should complete a
formal apprenticeship, which the applicant did not do.
To be a “‘technician’’ an employee has to be either a
technical assistant of two years’ standing, or otherwise
be deemed by his employer to have the equivalent ex-
perience and, at the same time, work under the supervi-
sion of technical staff. While it might have been that the
respondent deemed the employee to have the experience
of a technical assistant, it is clear on the applicant’s
evidence that he did not work under the supervision of
technical staff. In-the circumstances, there is sufficient
doubt about the matter and some authority for me to ac-
cept the parties’ understanding that the Award in its
terms did not apply. (¢f Association of Architects,
Engineers, Surveyors and Draughtsmen of Australia,
Union of Workers v. International Combustion
Australia Ltd (1980) 60 WAIG 386). Thus the benefit
being claimed is not an award benefit but a simple com-
mon law contractual benefit, a/beit based on the terms
of the Award.

The claim was mounted in two areas. There was a
claim for a distant work allowance, as provided under
the Award. The parties have now reached agreement in
respect of that. The applicant now abandons that claim
and I need say no more about it.

The remaining claim is for a 174 per cent loading on
accrued annual leave, as prescribed by Clause 17 of the
Award which forms part of the contract between the
parties. The claim is for accrued annual leave and not
for pro rata annual leave. The parties are agreed that if
the claim is a valid one, then the amount payable would
be $161.74.

Subclause 17 (1) of the Award provides for four
weeks’ annual leave after 12 months’ continuous ser-
vice. Subclause 17 (2) (a) of the Award provides that
“‘[dluring a period of annual leave an employee shall be
paid a loading of 17%4 per cent, calculated on his or-
dinary wage, as prescribed by this award, for his
classification”’. :
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Subclause 17 (4) (b) provides in simple terms that
where an employee terminates his employment after he
has completed 12 months’ service, as is the case for the
applicant, and ‘‘who has not been allowed the leave
prescribed under this award in respect of that qualifying
period shall be given payment in lieu of that leave”,
unless he has been justifiably dismissed for misconduct
and the misconduct for which he was dismissed occurred
prior to the completion of the qualifying period. Those
exclusion factors are not relevant on this occasion.

The applicant says, in short, that the provisions of
subclause 17 (4) (b) entitle him to payment on termina-
tion not only of his ordinary wage but a loading thereon
in respect of the holidays which had accrued in respect
of a full qualifying period and which were not taken by
him.

The respondent, on the other hand, argues that there
is no such entitlement to a loading because subclause 17
(2) (a) means literally what it says, that the 172 per cent
loading is payable only ‘‘during a period of annual
leave’’. The applicant did not proceed on annual leave
and thus he is not entitled to the loading. Mr Jones for
the respondent argues that subclause 17 (4) (b) was
designed to save payment for annual leave not taken
where an employee was dismissed for misconduct, and
that misconduct occurred after the leave had become
due. He says that the subclause cannot be used in the
way in which the applicant would have it, to save the
17%5 per cent loading.

In my view, the respondent’s interpretation is not a
proper interpretation of the Award. Subclause 17 (4)
achieves more than to save leave which has accrued
before misconduct. The subclause overcomes the com-
mon law stipulation that an employee who does not take
his annual leave before termination loses the benefit of
the leave and, further, that leave accrues annually and
thus, without a specific contract stipulation to the con-
trary, there is no entitlement to pro rata annual leave.
Subclause 17 (4) (b) overcomes the former proposition,
and subclause 17 (4) (a) the latter.

Subclause 17 (4) (b) in particular provides that an
employee who has not been allowed leave due to him
shall be given payment in lieu of that leave on termina-
tion. I think the important words are ‘‘in lieu of that
leave’’. The whole import of Clause 17 is that an
employee is to be allowed a period of leave annually and
if ““that leave” is not allowed to him, then he is to
receive payment in lieu of it. Of course, if the applicant
were to have proceeded on the annual leave due to him,
he would have received the 17% per cent loading and
thus a payment ““in lieu of that leave”, in my view,
would need to include the 17% per cent loading. Once
the Award recognises as it does that payment is to be
made for leave outstanding at termination, it would be
odd that an employer who did not make an allowance
which the Award said he should, that being an
allowance to take four weeks’ leave annually with a
loading, is able to avoid payment of the loading, or part
of the leave package, as would be the effect of Mr Jones’
submissions. I think clear and express words would be
needed in the Award for that consequence to occur.

I am fortified somewhat in the view that I take of
subclause 17 (4) (b) by the provisions of subclause 17 (2)
(b), which provides that ‘‘[t]he loading prescribed by
this subclause shall not apply to proportionate leave on
termination’’. If Mr Jones’ argument were valid, then
that provision would be unnecessary, for on his argu-
ment payment of any leave accrued on termination does
not carry with it any entitlement to the loading. Those
words would thus be surplusage. It is not an appropriate
method of interpretation to regard an entire subclause as
surplusage unless there is absolutely no alternative.
More than that, it is well established that, in interpreting
legislation in the form of subclause 17 (2) (b), the ex-
press mention of one thing is generally to be regarded as
meaning to the exclusion of others. The Award expressly
mentions only that a loading is not payable on “‘propor-
tionate leave’’ due on termination. It is not difficult to

conclude therefore that the position is different where
the leave due is not proportionate but has fully accrued,
in which case the loading is payable as the words as they
appear in subclause 17 (4) (b) suggest.

In my view, the applicant has made out his claim that
he has been denied a benefit under his contract of
employment and would be entitled to an order that he
recover $161.74.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 856 of 1984.

Between Norman Fuller, Applicant and Engineering
Testing and Research Services (WA) Pty Ltd,
Respondent.

Order.
HAVING heard Mr L.J. Irwin on behalf of the appli-
cant and Mr D.M. Jones on behalf of the respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Arbitration Act 1979, hereby
orders —

That the respondent pay to the applicant the
sum of $161.74.

Dated at Perth this 14th day of November 1984.

(Sgd.) G.L. FIELDING,
[L.S.} Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 596 of 1984.

Between John Whilton Douglas Gardner, Applicant and
Seltrust Mining Corporation Pty Ltd, Respondent.

Before Mr Commissioner G.J. Martin.
The 28th day of November 1984.

The Applicant appeared on his own behalf.
Mr L.H. Pilgrim on behalf of the Respondent.

Reasons for Decision.

THE COMMISSIONER: By this application brought
pursuant to section 29 of the Industrial Arbitration Act
1979 the applicant claims that he was unfairly dismissed
and seeks general compensation wuntil gainfully
employed.

The respondent denies those claims wholly.

I first heard the parties in Perth on 5 October 1984
and on that day the applicant told me that a witness to
whom he had issued a witness summons had not arrived
and accordingly he requested an adjournment to a date
on which he could have that witness present.

1 allowed that request and to avoid costs to the appli-
cant for his witness (who was then resident in Teutonic
Bore) and to the respondent for bringing its witnesses
from that place to Perth, I relisted the matter for hear-
ing in Kalgoorlie on 31 October 1984,

By that date the applicant had secured work at the
Kalgoorlie area. Accordingly I heard the submissions
and evidence of the parties in Kalgoorlie on 31 October
1984 and reserved my decision.

I indicated to the parties in so doing that my reason
for decision would be available quickly but regrettably
the complexity of a matter dealt with before that date
took time and precedence. I apologize to the parties, the
applicant particularly for the time lag which has occur-
red.
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The applicant commenced employment with the
respondent on 20 October 1983 in the calling of
“Storeman’’, at Teutonic Bore subject to the provisions
of the Copper/Zinc Mining and Processing Award No.
7 of 1980 (63 WAIG p. 630) on a trial basis, and which
employment had been arranged through the Com-
monwealth Employment Service.

That employment was subsequently confirmed and
the applicant worked for the respondent until 9 July
1984 and on which day the contract of employment was
terminated by the respondent by the payment of moneys
in lieu of notice, together with all pro rata entitlements
arising from the award and overaward entitlements due
at that time.

The applicant left site on 10 July 1984 under his own
steam and after settling his accounts he had $339.81 in
cash and cheques.

The reason given to the applicant for that action by
the respondent was that he had wrongfully claimed pay-
ment of wages for Saturday 30 June 1984 by submitting
a timecard with time for that day when in fact he did not
perform any work for the respondent that day.

The sequence of events leading to that situation is as
follows, from the material before me.

A rental car was on site and a person was required to
drive it back to Kalgoorlie before midday Saturday 30
June 1984.

On Friday, 29 June 1984 the respondent’s manager’s
secretary requested the contract supervisor to find such
a person. He being a close friend of the applicant, asked
him by telephone if he would do that task as it would
give the applicant a chance to go into Kalgoorlie, he hav-
ing no motor car of his own. The applicant agreed and it
was arranged that the contract supervisor who was also
travelling by car into Kalgoorlie on Saturday, 30 June
1984 would bring the applicant back to site with him.

The applicant was regularly required to work five
hours on Saturday and on being telephoned at the store
by the contract supervisor with that offer he asked his
supervisor if he was required at work on Saturday, 30
June 1984 as he wanted to go to Kalgoorlie. The super-
visor asked the other storeman if he could manage
without the applicant on the Saturday morning and he
said he could.

The supervisor then told the applicant that he could
be absent on the Saturday morning.

The applicant duly delivered the rental car to
Kalgoorlie on Saturday, 30 June 1984 and returned to
site with the contract supervisor around 4.00 p.m. that
day.

The following Monday week, 9 July 1984 when the
applicant submitted his time cards for the pay period,
fortnightly, he claimed five hours payment, his usual
period of work on a Saturday, for Saturday, 30 June
1984, the day he returned the rental car to Kalgoorlie.

His supervisor as was his practice checked the time
cards of his stores personnel and on noting the appli-
cant’s time card for 30 June 1984 finally took it to the
respondent’s administration superintendent.

That person after speaking to the applicant, the
warehouse supervisor and the contract supervisor about
the events surrounding the car rental immediately con-
sulted with the respondent’s general manager.

They concluded that the applicant had made a false
claim and whilst it was a serious act it did not indicate
summary dismissal but rather termination of the con-
tract of employment in the manner already set out in
these reasons for decision.

The applicant had offered to withdraw the time card
when interviewed by the administration superintendent
and before the final decision was taken to terminate his
contract of employment.

There is conflicting evidence on some of the fine detail
surrounding the events of 29 June 1984 relating to the
return of the rental car to Kalgoorlie but they are not in
my view of any consequence to the sequence of events
recited so far.

What is of relevance is that the evidence does not sup-
port any belief the applicant may have had, no matter
how flimsy, that he was performing a job of work for
the respondent in returning the rental car to Kalgoorlie
nor does it support any suggestion that such a task was
ever so considered by any of the respondent’s
employees; rather it was a welcome jaunt that gave
people an opportunity and the means to visit Kalgoorlie
and follow their own pursuits such as shopping.

Quite why the applicant filled in a time card for Satur-
day, 30 June 1984 is still not clear to me but clearly it
was an unjustified act. But I am satisfied from the de-
meanour of the applicant that it was not a wilful act to
wrongfully obtain moneys from the respondent, in the
criminal sense.

The question is worthy of asking — why didn’t his
supervisor in his checking procedure merely strike it out
as a wrongly made claim? — as he would do with any
mistake occurring to his knowledge on a time card.

Why did he take it to the administration superinten-
dent and why didn’t he take the same approach that is to
say to the applicant ‘“This card is wrong and not approv-
ed. You know the car rental trips are not regarded as
time worked and if you don’t you do now.’” and accept
the applicant’s offer to correct it?

In my view the answers to those questions were laid
out bfore me in the totality of the evidence before me in
that in my view the supervisor of the warchouse saw in
the applicant’s wrongly completed time card for Satur-
day, 30 June 1984 the opportunity to rid himself of an
employee whose attitude and actions he resented.

It seems clear to me that the applicant from time to
time had drawn attention to practices in the store and by
the warehouse supervisor which reflected upon that
supervisor’s ability and efficiency as an officer in charge
of such an operation.

The applicant, being a young man and with what ap-
pears to me to be more experience in modern stores pro-
cedures and practices loomed as a threat to the super-
visor — although he denied that as a direct question
from me.

That is the scenario which presented itself to me dur-
ing the course of the procedings and I recorded the
supervisor as defensive and evasive on matters relating
to my impressions just outlined.

The administration superintendent was aware that
there was friction between the applicant and his super-
visor related to differences of opinion in the store about
who was running what and what decisions counted and
he had held a discussion with both of them in February
1984 and had suggested they endeavour to resolve those
differences between themselves.

In relating the manner in which I perceive the relation-
ships between the applicant and his supervisor it would
be an incomplete account if I did not record that I con-
sider the applicant was not blameless in the creation of
the atmosphere 1 have referred to in these reasons for
decision.

He was less than open in some of his ‘‘suggested’’ im-
provements in practices and procedures and prone to
talk about stores matters behind the supervisor’s back.

However, be all that as it may I reach the final conclu-
sion that the applicant was given less than a fair deal for
the events of 30 June 1984 and subsequently and that he
was unfairly dismissed.

The remedy the applicant seeks, he states, is similar to
staff personnel being made redundant at Teutonic Bore;
reimbursement of the costs incurred for transport to
Perth; two months wages at average earnings; two mon-
ths accommodation at $50.00 per week and a letter
stating that he was made redundant after the completion
of mining at Teutonic Bore.
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The letter requested arises presumably because any
potential employer on checking with his previous
employer would be told of the reasons for termination
of the contract of employment and that would be and
the applicant asserts that it already has been, prejudicial
to his employment prospects.

To that extent the minutes of the proposed decision to
be made in determination of this application will include
a declaration that the applicant was unfairly dismissed.

As to further redress I consider that in all of the cir-
cumstances the payment by the respondent to the Appli-
cant of $500 will be equitable.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 596 of 1984.

Between John Whilton Douglas Gardner, Applicant and
Seltrust Mining Corporation Pty Ltd, Respondent.
Order.
HAVING heard the applicant on his own behalf and
Mr L.H. Pilgrim on behalf of the respondent, the Com-
mission pursuant to the powers conferred on it under
the Industrial Arbitration Act 1979 hereby orders and
declares:
1. That Mr J.W.D. Gardner was unfairly dismiss-
ed by Seltrust Mining Corporation Pty Ltd on
9 July 1984.
2. That Seltrust Mining Corporation Pty Ltd
pays to Mr J.W.D. Gardner the amount of
$500 within 21 days from the date hereof.

Dated at Perth this 4th day of December 1984.

(Sgd.) G.J. MARTIN,
{L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 507 of 1983.

Between Susan Margaret Howard-Smith, Applicant
and Australian Bank Employees Union Western
Australian Division, Respondent,

Order.
HAVING heard Mr G. Droppert (of Counsel) on behalf
of the Applicant, and having initially heard Mr P.J.
Gethin (of Counsel) on behalf of the Respondent and
later there being no appearance by it, and having
previously heard the parties in conference, subsequent
to which the matter was resolved, the Commission, pur-
suant to the powers conferred on it under the Industrial
Arbitration Act 1979, and by consent, hereby orders —

That the Application be dismissed.
Dated at Perth this 14th day of December 1984.

(Sgd.) G.L. FIELDING,
[L.S]] Commissioner.

377216

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 349 of 1984.

Between Susan Margaret Howard-Smith, Applicant
and the Federal Secretary, Australian Bank
Employees Union and Others, Respondents.

Order.
HAVING heard Mr G. Droppert (of Counsel) on behalf
of the Applicant and there being no appearance on
behalf of the Respondents, the Commission, pursuant
to the powers conferred on it under the Industrial Ar-
bitration Act 1979, hereby orders —

That the Application be dismissed.
Dated at Perth this 14th day of December 1984.

(Sgd.) G.L. FIELDING,
{L.S.] Commissioner.

BEFORE THE WESTERN AUSTRALIAN
INDUSTRIAL COMMISSION.

No. 907 of 1984.

Between Jennifer Shirley John, Applicant and Security
Finance Corporation Pty Ltd as Trustee for the
Security Finance Corporation Unit Trust trading as
Security Finance Corporation, Respondent.

Before Mr Commissioner G.J. Martin.
The 13th day of December 1984,

The applicant appeared on her own behalf.
Mr S. Boyle of Counsel on behalf of the respondent.

Reasons for Decision.

THE COMMISSIONER: By this application made pur-
suant to section 29 of the Industrial Arbitration Act
1979 the applicant claims that she has not been allowed a
benefit to which she was entitled under contract of
employment, namely:

an amount of at least $4 000 being a bonus, due to

the amount of overtime worked

or

an amount of $5 816.40 as compensation for not
being paid a total annual salary package of $20 000.

The respondent denies that the applicant is entitled to
either of those amounts and says that the applicant was
remunerated by it at all times in accordance with the
terms and conditions of employment entered into by the
parties at the commencement of the contract of employ-
ment.

The applicant was selected for employment with the
respondent in the calling of a Secretary/Administrator
by an employment agency which regularly acts for the
respondent.

After then being interviewed by the respondent’s
managing director the applicant was employed by the
respondent and commenced employment on 1 August
1983.

(The applicant terminated the contract of employ-
ment on § June 1984.)

During that interview the applicant was offered a
salary of $15 000 per annum and the use of a fully ser-
viced and maintained motor vehicle, owned by the
respondent.

(Later in the course of the employment $2 000 of that
salary was converted to a $40.00 per week tax free
allowance.)



