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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 49.
Structor Pty Ltd trading as Interigo
and
D.N.H. Cooray.
No. 2589 of 1989.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER J.A NEGUS.
6th day of March 1990.
Appeal — no appearance at first instance by appellant
— matter at first instance heard and determined —
allegations of bias — no appearance at appeal
hearing by appellant — appeal heard and
determined — grounds not made out — appeal
dismissed.
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of
the Full Bench. This was an appeal by Structor Pty Ltd
trading as Interigo against a decision of the
Commission constituted by a single Commissioner
given on 25 October 1989 in Matter No. 2066 of 1989.
The appeal was against the whole of the decision and
was properly brought pursuant to section 49 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as "the Act").
According to the declaration of service of Mr Mark
Rechichi, a Director of the appellant company, the
notice of appeal was served on the respondent, Mr
Desmond Nihal Hilarion Cooray on 7 December
1989.

The matter was listed for hearing on 22 February 1990
and a notice of hearing sent to the address provided by
the appellant company, namely PO Box 131. Bayswater
WA 6053.
The grounds of appeal were that on 27 September
1989 the Commission at first instance in granting the
appellant company an adjournment had made his
mind up on the outcome of the hearing "without ever
giving me any opportunity to possibly demonstrate
whether or not I had any defence to the matter
whatsoever". The grounds of appeal take particular
exception to two statements which it is alleged were
made by the Commission at first instance. The appeal
was therefore lodged on the following basis, "on
prejudism and unfair practises grounds".
The application was made by the applicant at first
instance, for relief pursuant to section 29 of the Act. The
matter was adjourned on 27 September 1989, by the
Commission at first instance, at the request of Mr M.
Rechichi (who appeared as a Director of the appellant
company on its behalf), to enable him to properly
prepare his case. The matter came on for hearing on 9
October 1989 and there was no appearance by anyone
on behalf of the appellant company, and no application
otherwise to adjourn proceedings.
The appeal book contains a facsimile letter of 10
October 1989 to the Registrar of this Commission,
purportedly signed by Mark Rechichi, Managing
Director on the letterhead of Structor Pty Ltd trading as
Interigo. The letter itself contained allegations that the
Commission at first instance, paraphrased, had
demonstrated bias.
The Commission proceeded to hear the application
on 9 October 1989, having first waited for 30 minutes to
see if there would be any appearance for the respondent
company, according to the transcript. There was no
appearance by or on behalf of the respondent
company.
The Commission at first instance, having heard the
evidence of Mr Cooray, the applicant, found for him.
There was, of course, no evidence for the respondent
company.
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When this appeal came on for hearing there was no
appearance at the appointed time for hearing of 10.30
a.m., or after the Full Bench had waited 20 minutes, and
after its Associate had telephoned Mr Rechichi and the
premises of the appellant company, for or on behalf of
the appellant company.
The order at first instance was in the following
terms:—
HAVING heard the appellant on his own behalf
and Mr M. Rechici (sic) on behalf of the respondent
on the 27th day of September, 1989 but there being
no appearance by or on behalf of the respondent
on the 9th day of October 1989 the Commission
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby Orders —
That the respondent shall, within 21 days of
the date of the Order issued in determination of
this matter, pay to Desmond Nihal Hilarion
Cooray of Unit 2, 818 Canning Highway,
Applecross the amount of $2 205.20.
There were four significant aspects of this
matter:—
(1) Mr Rechichi, on behalf of the appellant
company in correspondence alleged bias on
the part of the Commission at first instance,
after the hearing of 9 October 1989, but not at
the hearing, or at any other time, on the
material before us.
(2) No-one attended the hearing at first instance
before the Commission on the appellant
company's behalf.
(3) The company did not raise bias before the
Commission at any time.
(4) There was no appearance by Mr Rechichi or
anyone else on behalf of the appellant
company before the Full Bench on this
appeal, no application to adjourn, and no
explanation to the Full Bench that there
would be no appearance.
Having examined the transcript which is on the file,
but not referred to in the appeal book, we would make
the following comments:—
(1) The Commission at first instance. Mr
Rechichi or no-one else having appeared for
the appellant company, was entitled under
section 27(1 )(d) "to proceed to hear and
determine the matter or any part thereof in the
absence of any party thereto who has been
duly summoned to appear or duly served with
notice of the proceedings".
(2) It is clear that the Commission, having waited
for 30 minutes and then concluded quite
reasonably that there would be no
appearance, had every right to proceed to deal
with the matter in the absence of the appellant
company or its representative. The
Commission indeed took care not to proceed
immediately and that course would have
made allowances for any unforeseen
circumstances causing lateness.
(3) It is clear also that the appellant company not
having raised the question of bias before the
Commission at first instance cannot now raise
it. The appellant company did not even appear
on 9 October 1989, although by communication of 10 October 1989 to the Registrar it
attempted to raise bias as a submission after
the event when the Commission was functus
officio. It thus waived its right to claim bias by
not raising it at first instance (see Vakauta v.
Kelly 87 ALR 633). The test of bias is as
follows:—
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... a judge should not sit to hear a case if
in all the circumstances the parties or the
public might entertain a reasonable apprehension that he might not bring an
impartial and unprejudiced mind to the
resolution of the question involved in it. [See
Vakauta v. Kelly (op. cit.) at page 637 and the
cases cited therein.]
(4) In addition it is also clear on the test outlined
that even were bias argued that it could not as
an argument succeed. There was on the
transcript (if one reads the transcript of the
proceedings on 27 September 1989 wholly), a
hearing where the Commission was assisting
the parties (see page seven in particular), and
some reference to matters which might not
relate to the basic question, a quite proper
remark. There was no demonstration of bias
in the legal or any other sense. Indeed, there
was a proper and fair process designed to
assist the parties to present their cases.
(5) It is clear that proper notice of hearing was
forwarded on 15 December 1989 to the postal
address of the appellant and to Mr Rechichi at
that address.
(6) In addition, it is clear that the Full Bench in
the absence of any appearance was entitled to
proceed with this matter pursuant to the same
section of the Act [section 27(l)(d)], just as the
Commission at first instance was.
Although we dealt with this appeal on the merits, it
occurs to us that section 27 which governs the powers of
tb a Commission, however constituted, gives power to
dismiss the proceedings at any stage [see section
27(l)(a)(iv)] in the absence of an appearance by either
party. In addition, we may under section 27(l)(d)
proceed to hear and determine the matter or any part
thereof in the absence of any party thereto who has been
duly summoned to appear or duly served with notice of
the proceedings. We did so.
In addition, under section 49(5) the Full Bench may
dismiss inter alia an appeal.
It is noteworthy that in criminal cases in the United
Kingdom, according to Halsbury's Laws of England (4th
Edition), paragraph 690, the following practice
occurs:—
When the appeal is called on for hearing, if
neither of the parties appears personally or by
advocate it is the ordinary practice for the appeal to
be struck out ... Where the appellant alone
appears, upon proof of service of notice of appeal
and other formalities, the court may quash the
order, sentence or conviction. Where the appeal is
against sentence only, and not against conviction,
the Crown Court may not quash the conviction
upon the non-appearance of the respondent.
It occurs to us, however, that section 49(4)(a) in that it
refers to a hearing and determination, albeit obliquely,
might prevent a dismissal in the absence of some
hearing and determination, even if it is the hearing of an
admission.
However, that is a matter which might be the subject
of argument at some other time.
The grounds of appeal are not made out. For those
reasons, the appeal is dismissed.
Order accordingly.
Appearances: Mr D.N.H. Cooray on his own behalf
as respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 49.
Structor Pty Ltd trading as Interigo
and
D.N.H. Cooray.
No. 2589 of 1989.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER J.A. NEGUS.
22nd day of February 1990.
Order.
THIS matter h aving come on for hearing before the Full
Bench on the 22nd day of February 1990 and there
having been no appearance on behalf of the appellant
and having heard Mr D.N.H. Cooray on his own behalf
as the respondent, and the Full Bench having passed
judgment on the matter and judgment being delivered
on the said 22nd day of February 1990 wherein it
unanimously found that appeal should be dismissed
and undertook to give reasons therefor, it is this day, the
22nd day of February 1990 ordered that the appeal be
dismissed.
By the Full Bench.
[L.S.]

(Sgd.) P.J. SHARKEY,
President.

FULL BENCH —
Proceedings for
enforcement of Act —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 84A
The Registrar
and
The Civil Service Association of
Western Australia Incorporated.
No. 666 of 1989.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER S.A KENNEDY.
7th day of February 1990.
Enforcement proceedings — industrial action by
respondents' members — Commission ordered
members to return to work — no return to work by
prescribed date — Commission ordered officers of
respondent to effect return to work — failure by
respondents' officers to comply with order —
application established — contravention proved
further submissions to be heard as to the course to
be taken under section 84A(5).
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of
the Full Bench. This was an application by the Registrar
to the Full Bench for the enforcement of a direction
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given by the Commission, constituted at first instance
by a single Commissioner, on 21 April 1989. The
direction was as follows:—
WHEREAS a Conference was convened on 20
April and reconvened on this day pursuant to
section 44 of the Industrial Relations Act 1979
between the Hon Minister for Community Services
and the Civil Service Association of Western
Australia Inc, an organisation of employees
registered under the said Act, relating to a claim by
the said Association for the reclassification of
Senior Groupworkers and
Groupworkers
employed by the Respondent in juvenile detention
centres; and whereas the Commission, after
enquiry, ascertained that certain members of the
said Association, namely Groupworkers and
Senior Groupworkers employed in the
Department for Community Services of Western
Australia are engaged in industrial action; and
whereas the said industrial action was prompted
by dissatisfaction with the outcome of the arbitral
process in respect of appeals lodged by the said
Groupworkers and Senior Groupworkers under
section 80E of the Industrial Relations Act: and is
designed to compel the Department to meet terms
and conditions of employment different to those
fixed by the Commission; and whereas the said
industrial action is inhibiting the Applicant's
ability to maintain properly some of the public
services which is its responsibility; and whereas I
am of the opinion that it is necessary that the said
industrial action cease in order to create a proper
environment for the parties to exchange attitudes
and information likely to assist in the resolution of
the matter; now therefore I, the undersigned,
pursuant to the powers vested in the Commission,
constituted by a Public Service Arbitrator, by the
said Act, do hereby direct —
1.

That the employee, a member of the said
Association employed in the Department
for
Community
Services
as
Groupworkers or Senior Groupworkers,
resume work in accordance with his/her
contract of service as soon as may be, but
at any event no later than 10.00 p.m. on 21
April 1989, and thereafter refrain from
commencing or taking part in further
industrial action of any kind with respect
to this matter until further order; and

2.

That the said Association and all its
officials, shall take all such steps as may
be necessary to ensure that each
employee, a member of the said
Association employed in the Department
for
Community
Services
as
Groupworkers or Senior Groupworkers,
resume work in accordance with his/her
contract of service as soon as may be, but
at any event no later than 10.00 p.m. on 21
April 1989, and thereafter refrain from
commencing or taking part in further
industrial action of any kind with respect
to this matter until further order.

3.

That the parties confer on the matters in
issue, on the Minister's undertaking to
ensure that current income levels of the
officers concerned be maintained;

4.

That the said Association or the Minister
may, on giving 24 hours' notice to the
other, apply to the Commission to vary or
set aside the terms of the order.

The application is made under section 84A(1) of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as "the Act").
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The application itself alleges, formal parts omitted, as
follows:—
Take notice that the Registrar has this day
applied to the Full Bench of the Western
Australian Industrial Relations Commission for
the enforcement of Direction No. PSA C11 of 1989
of 21 April 1989.
The Registrar took these proceedings pursuant to a
direction from the Commission at first instance
pursuant to section 93(8) of the Act made on 21 April
1989 from the Commission at first instance. Mr John
Carrigg, the Registrar, was directed on 4 May 1989 to
make an application under section 84A(l)(b) of the Act
by the Commission at first instance. The proceedings
were validly brought. Exhibit 7 is a memorandum
relating to the matter.
The facts are that on 19 April 1989 a decision was
handed down by the Public Service Arbitrator in a
reclassification appeal. The next day the Commission
held a section 44 conference.
Mr Carrigg interviewed Mr William Robert
Budiselik and Mr John Warren Booth, both Directors of
the Department of Community Services and
responsible for group workers. He also made enquiries
of the General Secretary of the Civil Service Association
Incorporated, Mr Mark Victor Smith, and Mr Antonio
Salvatore Caccamo, an Industrial Officer who
represents the Minister for Community Services.
It was clear from the evidence of Mr Keith Hugh
Dodd, Principal Industrial Officer with the respondent
association, that there are about 340 group workers and
senior group workers employed by the Minister for
Community Services in varioius secure juvenile
institutions and hostels operated by the Department of
Community Services (see page 38 of the transcript).
Their conditions of employment are governed by the
Public Authorities (Salaries) Award and the Welfare
Institution Officers (Allowance and Conditions)
Award.
A meeting of the group workers was convened for 1.00
p.m. on 19 April 1989 at Longmore Remand Centre,
Bentley, when a report was given, and the meeting
voted, by an overwhelming majority, to go on strike. All
of the employees went on strike and some certainly were
members of the Civil Service Association Incorporated
("the CSA").
The General Secretary, Mr Smith, who was present,
suggested that they reconvene.
On 21 April 1989 the section 44 conference occurred
at which the directions, the subject of this application,
were made. At 7.30 a.m. on 21 April 1989 Mr Dodd met
with the Minister's departmental officers.
At 11.00 a.m. the officials returned to the conference
with the Commissioner. The Commissioner asked
whether they would recommend a return to work and
they told him in the circumstances that they could not,
because there was a very volatile situation. The
members had indicated that they wanted a favourable
settlement and they had none. Mr Dodd was sure that
had a return to work at th at stage been recommended, it
would have been rejected.
It was then that Fielding C. issued the directions, the
subject of this application. These were photocopied and
distributed to the members by Mr Smith at a further
meeting that day when they voted to remain on strike
and meet again on Monday, 24 April 1989, according to
the evidence.
Mr Dodd's opinion was that the best method of
prolonging the strike would have been to accede to the
Commissioner's request and recommend a return to
work.
On the afternoon of 21 April 1989, the General
Secretary called an emergency meeting of the
Executive.

The Executive endorsed the action which was taken
and encouraged the officers of the Association to do all
in their power to negotiate a situation to put themselves
in a position to which they could comply with the
Commission's order. A settlement was negotiated with
the employer's representatives that day. On 25 April
there was a meeting of members which accepted the
proposal. They returned to work. The settlement
reached was subsequently ratified by the
Commission.
Mr Mark Smith corroborated Mr Dodd's evidence,
and, in particular, that he did not recommend a return
to work, because he would have lost the confidence of
the membership and the ability to control the dispute.
However, his evidence was that he took great pains to
acquaint the group workers with the directions of the
Commission. He had, he said, not recommended a
return to work for fear of losing control of the dispute.
This was because, as we find, the members were angry.
The evidence was not disputed.
Those are the facts and we so find on the balance of
probabilities.
Conclusions.
The Commission's direction in this matter included a
direction that the Association and all its officials "shall
take all such steps as may be necessary to ensure that
each employee etc resume work etc but at any event no
later than 10.00 p.m. on 21 April 1989 and thereafter
refrain from taking part in industrial action of any kind
with respect to this matter until further order".
As we have found, a strike continued after that order
involving members of the Association.
The Association and its officials failed to recommend
that the workers go back to work for the reasons which
we find, as given in evidence, namely that they were
afraid of prolonging the strike and losing control.
The members, as we find, were quite upset about the
Commission's decision.
The onus lies upon the applicant to prove all
elements of his case, on the balance of probabilities [see
section 84A(8)].
In this case, there was a direction given by the
Commission.
Whether all necessary steps as necessary were taken
to ensure that each member of the CSA comply with the
direction is the question. It is a question which is to be
answered by an objective consideration of the facts. It
seems to us that necessary steps involved telling the
employees what the Commission had ordered or
directed them to do and telling them that they were
bound to comply with such orders and directions and
the possible consequences of a failure to comply and
recommending their return.
The employees may have been angry and difficult.
However, it was the duty of the Association and its
officials to take all necessary steps. In addition, the
stance which the Association Executive took was a
stance which permitted the members on strike to
remain on strike in disregard of the order and of their
obligations under the Act. We would have thought that
the steps we have just outlined were necessary steps. The
fact of the matter is that a direction was given. The
respondent union.its paid officers, and its other officers
were bound to obey it. Those members affected by it
were bound to obey it. They did not do so.
All elements of the application have been established
by the applicant on the balance of probabilities. A
contravention or failure to comply with the direction
has been proved. We so find. We will hear submissions
as to what course we should take under section 84A(5) of
the Act.
We refer to Exhibit 7, a memorandum from the
Commission to the Registrar, containing instructions to
the Registrar which were not in the power of the
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Commission to give. However, its existence does not
affect the Commission's direction to the Registrar nor
these proceedings or their validity. There was a valid
and binding direction to the respondent and individual
members and officials by the Commission and
subsequently a valid direction to the Registrar. That
direction to the respondent was breached as we have
found.
We will now relist this matter to deal with section
84A(5) matters.
Appearances: Mr G.M. Overman (of Counsel) on
behalf of the applicant.
Mr P.R. Momber (of Counsel) on behalf of the
respondent.

FULL BENCH —
Matters referred under
Section 27 —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 27(1 )(u).
The Western Australian Clothing and Allied
Trades' Industrial Union of Workers
and
Wilson's and Others.
No. 1470 of 1987.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
COMMISSIONER G.J. MARTIN
COMMISSIONER G.L. FIELDING.
18th day of December 1989.
Order.
THIS matter having come on for hearing before the Full
Bench on the 18th day of December 1989 and having
heard Ms P. Giles (of Counsel) on behalf of the
applicant and Mr J.P. Longo (of Counsel) on behalf of
the respondents, and the Full Bench having passed
judgment on the matter and judgment being delivered
on the 18th day of December 1989 by consent wherein it
unanimously found that the Full Bench should refrain
from hearing the matter and remit the matter to the
Commission at first instance, and undertook to give
reasons therefor, it is this day, the 18th day of December
1989 ordered and declared that:—
(1) The Full Bench refrain from hearing the
matter pursuant to section 27(1 )(a).
(2) The reference and the Matter 1470 of 1987 be
remitted to the Commission at first instance
for it to be dealt with.
By the Full Bench.
[L.S.]

(Sgd.) P.J. SHARKEY,
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 27.
The Operative Plasterers and Plaster Workers
Federation of Australia (Industrial Union
of Workers) Western Australian Branch
and
The Construction, Mining and Energy Workers'
Union of Australia — Western Australian Branch
and the Wall and Ceiling Contractors Association.
No. 308 of 1990.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER G.L. FIELDING.
8th day of March 1990.
Application for expedited hearing — matter remitted by
Industrial Appeal Court — respondent union
sought adjournment pending outcome of federal
proceedings — application for expedited hearing
granted.
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of
the Full Bench. This was an application by the
Operative Plasterers and Plaster Workers Federation of
Australia (Industrial Union of Workers) Western
Australian Branch following the hearing of appeals in
this matter by the Industrial Appeal Court, as a result of
which the Industrial Appeal Court ordered that the
application be remitted to the Full Bench for further
hearing and determination. The matter was then listed
on 29 March 1990 for further hearing and
determination by the Full Bench, the order of the
Industrial Appeal Court having been made on 19
January 1990.
The applicant in these proceedings, namely the
Operative Plasterers and Plaster Workers Federation of
Australia (Industrial Union of Workers) Western
Australian Branch, relied on the evidence of an
affidavit of Robert Gordon Manwaring sworn on 19
February 1990 and filed herein.
In addition, there was a notice of answer and counter
proposal filed on behalf of the Construction, Mining
and Energy Workers' Union of Australia — Western
Australian Branch which sought the adjournment of
these proceedings sine die to await the outcome of
Australian Industrial Relations Commission Matter
No. C26198 of 1989.
We have considered the submissions in this matter.
We are not persuaded that the subject matter of the
application before the Federal Commission is such that
the merits and justice of the application would be served
by an order that the proceedings be adjourned sine
die.
In particular, these proceedings had their origin in
this Commission in 1987, and the application to the
Full Bench now to be re-heard was first heard on 12
December 1988. As we understand it, the proceedings in
the Federal Commission, in any event, did not
commence until 29 August 1989.
Nothing was said by Mr Schapper concerning either
the subject matter of the Federal application or
otherwise to indicate that we should not expedite this
hearing.
It is a matter which has proceeded for a lengthy
period of time, and it is in the interests of the parties and
furthers the objects of the Industrial Relations
Commission Act 1979 (as amended) that it be disposed
of as soon as possible.
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In any event, were there no other reason, it is our
opinion that where a matter is remitted by the Industrial
Appeal Court or by the Full Bench that that matter in
the interests of the expeditious determination of
litigation should be re-listed as soon as possible.
In this case, 29 March 1990 is a date too far removed
from the date of the Industrial Appeal Court order of 19
January 1990, and an order will issue to expedite the
hearing.
Appearances: Mr L.A. Jackson (of Counsel) and with
him Mr A.L. Drake-Brockman on behalf of the
applicant.
Mr D.H. Schapper (of Counsel) on behalf of the
respondent the Construction, Mining and Energy
Workers' Union of Australia, Western Australian
Branch.
Mr J.R. Birman on behalf of the respondent the Wall
and Ceiling Contractors Association.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 27.
The Operative Plasterers and Plaster Workers
Federation of Australia (Industrial Union
of Workers) Western Australian Branch
and
The Construction, Mining and Energy Workers'
Union of Australia — Western Australian Branch
and the Wall and Ceiling Contractors Association.
No. 308 of 1990.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER G.L. FIELDING.
23rd day of February 1990.
Order.
THIS matter having come on for hearing before the Full
Bench on the 23rd day of February 1990 and having
heard Mr L.A. Jackson (of Counsel) and with him Mr A.
Drake-Brockman (of Counsel) on behalf of the
applicant and Mr J. Birman on behalf of the Wall and
Ceiling Contractors Association as a respondent and
Mr D.H. Schapper (of Counsel) on behalf of the
Construction. Mining and Energy Workers' Union of
Australia — Western Australian Branch as a
respondent, and having reserved judgment on the
matter, and judgment having passed on the 23rd day of
February 1990 wherein the Full Bench unanimously
granted the application and undertook to give reasons
therefor, it is this day, the 23rd day of February 1990
ordered that the application be granted and that
application No. 1 of 1988 be re-listed for hearing on
Thursday, 15 March 1990 at 9.00 a.m. and that the
existing hearing date of Thursday, 29 March 1990 be
vacated.
By the Full Bench.
[L.S.]

(Sgd.) P.J. SHARKEY,
President.
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FULL BENCH —
Unions — Application for
alteration to rules —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 62.
West Australian Railway Officers' Union.
No. 2201 of 1990.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
COMMISSIONER G.L. FIELDING
COMMISSIONER S.A. KENNEDY.
23rd day of February 1990.
Application to amend registered rules — membership
rule — no objections lodged — applicant complied
with constitution and Act — application granted.
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of
the Full Bench. This was an application by the West
Australian Railway Officers' Union for alterations to
rule 4, subclause (a) and (b) and rule 5 of its constitution.
The application was made pursuant to section 62 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as "the Act").
Subclauses (a) and (b) of the existing rule 4 reads as
follows:—
Membership.
4. (a) The following persons and classes of
persons shall be eligible for membership of the
Union, namely:
(i) Persons engaged in the services of the
Western Australian Government Railways in receipt of an annual salary or, in
the case of temporary clerks, paid on
wages sheets, also Union Head Office
staff.
(ii) Persons employed at an annual salary
rate in the rail transport industry by —
(a) Any statutory body representing
WAGR in any such right as aforesaid; or
(b) any instrumentality or authority
whether corporate or unincorporate acting under the control of or
for or on behalf of or in the interest
of WAGR in any such right as
aforesaid; or
(c) any Company or Corporation in
which at least 50 per centum of the
issued shares are held by or for or
on behalf of or in the interest of
WAGR in any such right as aforesaid.
(b) Application for membership must be made
on the prescribed form signifying the applicant's
willingness to abide by the rules of the Union and
accompanied by at least one-quarter's subscription, or an official procuration order authorising
the Railways Commission to deduct each fortnight
the rate of contribution as laid down in Clause 6.
subclause (b) of the Constitution.
The union sought to alter rule 4 by adding to
subclause (a)(ii) the following:—
(d) Persons employed at an annual salary rate in
the Western Australian Railways Institute,
and by deleting from subclause (b) the following words
"at least one-quarter's subscription, or".
Rule 5 reads as follows:—
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Life Membership.
5. (a) Life membership may be conferred by
Council or Delegate Conference on any person
who has rendered meritorious services to the
Union.
(b) A Life Member shall be entitled to the same
benefits as an ordinary member.
The union sought to alter rule 5.—Life Membership
by adding to subclause (b) after "member", "whilst
employed in a full-time capacity with Western
Australian Government Railways Commission".
It was submitted by the applicant that the union had
always covered salaried employees in the Railways
Institute and that the amendments would mean that
'this will now be clearly spelt out'. We are satisfied that
this was so. The second change to rule 4, it was
submitted, was necessary because with payroll
deductions meant that it was no longer necessary to pay
subscription fees in advance.
The union sought to alter rule 5 as it thought that a
retired life member should not be entitled to the same
benefits as an ordinary member.
We are satisfied in the circumstances that, no
objection having been made, and in the absence of any
substantial argument, the notice to the members
advising them of their right to object is sufficient.
The applicant has complied with all those
requirements under section 62, section 55 and other
relevant sections of the Act which it is and was required
to comply with. We are satisfied the alterations ought be
made, as the applicant seeks, for the reasons submitted
by the applicant.
Having regard to the objects of the Act, and the
evidence before us, we are satisfied that we should
authorise the Registrar to register the amendment.
Appearances: Mr A.H. Borger on behalf of the
applicant.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 62.
West Australian Railway Officers' Union.
No. 2201 of 1989.
BEFORE THE FULL BENCH.
THE PRESIDENT, P.J. SHARKEY Esq
COMMISSIONER G.L. FIELDING
COMMISSIONER S.A. KENNEDY.
13th day of February 1990.
Order.
THIS matter having come on for hearing before the Full
Bench on the 13th day of February 1990 and having
heard Mr AH. Borger on behalf of the applicant, and
the Full Bench having passed judgment on the matter
and judgment being delivered on the 13th day of
February 1990 wherein it unanimously found that
application should be granted and undertook to give
reasons therefor, it is this day, the 13th day of February
1990 ordered that the Registrar be authorised to effect
the alteration to the rules of the applicant union which
are contained in the schedule attached hereto.
By the Full Bench.
[L.S.]

(Sgd.) P.J. SHARKEY.
President.
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Schedule.
The following rules replace "Rule 4.—Membership"
and "Rule 5.—Life Membership".
Rule 4.—Membership.
4. (a) The following persons and classes of
persons shall be eligible for membership of the
Union, namely:
(i) Persons engaged in the services of the
Western
Australian
Government
Railways in receipt of an annual salary or,
in the case of temporary clerks, paid on
wages sheets, also Union Head Office
staff.
(ii) Persons employed at an annual salary
rate in the rail transport industry by —
(a) Any statutory body representing
WAGR in any such right as
aforesaid; or
(b) any instrumentality or authority
whether corporate or unincorporate acting under the control of or
for or on behalf of or in the interest
of WAGR in any such right as
aforesaid; or
(c) any Company or Corporation in
which at least 50 per centum of the
issued shares are held by or for or
on behalf of or in the interest of
WAGR in any such right as
aforesaid.
(d) Persons employed at an annual
salary rate in the Western
Australian Railways Institute.
(b) Application for membership must be made
on the prescribed form signifying the applicant's
willingness to abide by the rules of the Union and
accompanied by an official procuration order
authorising the Railways Commission to deduct
each fortnight the rate of contribution as laid down
in Clause 6, subclause (b) of the Constitution.
(c) Applications are to be obtained by the Head
officer in conjunction with Branch Secretary
covering the Branch district wherein the applicant
is employed, and sent direct to the Union Head
Office for registration.
(d) The entrance fee, to be paid at the time of
proposition, shall be any sum not exceeding $40.00,
as shall be fixed from time to time by Council.
(e) No person shall be entitled to the privileges
of membership until one month has elapsed from
the date of being accepted as a member.
(f) A member may retire from the Union by
giving three months notice and paying all fees,
fines and levies due.
(g) Any persons appointed from the Wages to
the Salaried Staff shall produce a clearance from
the other Union, and their contributions to this
Union shall from the date such clearance has been
granted and application for membership lodged.
(h) Any member having an interest in the funds
of the Union may inspect the books of the Union at
any reasonable hour.
Rule 5.—Life Membership.
5. (a) Life membership may be conferred by
Council or Delegate Conference on any person
who has rendered meritorious services to the
Union.
(b) A Life Member shall be entitled of the same
benefits as an ordinary member whilst employed
in a full-time capacity with Western Australian
Government Railways Commission.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 62.
In the matter of an application by the
Western Australian Railway Officers Union
for alteration of registered rules.
No. 2201 of 1989.
TREVOR JOHN POPE,
Deputy Registrar.
13th day of February 1990.

Decision.
HAVING been directed by the Full Bench, I have this
day registered an alteration to rules 4 and 5 of the
applicant organisation in terms of the schedule to the
order of the Full Bench.
Deputy Registrar.

COMMISSION IN
COURT SESSION —
Matters dealt with —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
CSBP and Farmers Limited and Another
and
Amalgamated Metal Shop Workers and Shipwrights
Union of Western Australia and Others.
Nos. A19 of 1989.
SENIOR COMMISSIONER G.G. HALLIWELL
COMMISSIONER R.N. GEORGE
COMMISSIONER AR. BEECH.
17th day of January 1990.
Reasons for Decision.
SENIOR COMMISSIONER: This is the unanimous
decision of the Commission in Court Session.
By this application the two companies which are the
Applicants in these proceedings seek the issuance of a
new award to be known as the "CSBP and Farmers'
Award 1989" which will have the effect of creating one
award for the whole of their operations. If it is issued,
this award will replace the Superphosphate and
Chemical Employees' Award No. 15 of 1986 in its
entirety, and will replace the Building Trades' Award
No. 31 of 1966, the Metal Trades' (General) Award No.
13 of 1965, and the Engine Drivers' (General) Award
No. 21A of 1977 as far as they currently apply to the
companies' operations. The application was advertised
and processed in accordance with section 29A of the
Act.
The matter proceeded initially before a single
Commissioner but has now been referred to this
Commission in Court Session, and the applicants, with
the consent of the Respondents, seek to have the award
processed as a special case pursuant to the State Wage
Principles as determined in the September 1989 State
Wage Case.
The Transport Workers' Union of Australia
Industrial Union of Workers Western Australian
Branch (the TWU) appeared during the proceedings as
an objector. As a result of the TWU's objection, the
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Commission was informed that CSBP and Farmers
Limited believes itself to be a respondent to the
Transport Workers' (General) Award No. 10 of 1961 in
respect of two truck drivers employed by it at its
Bayswater operations. However although the Company
has been engaged in negotiations with the respondent
unions to this application for a substantial period of
time, it had not had negotiations with the TWU. The
Commission was advised during the course of the
hearing that some understanding had been reached
between all of the parties to accommodate the TWU's
position (Transcript p. 67, 68, 69). Exhibit 11 was
tendered to the Commission in Court Session, being a
purported amendment to the proposed scope clause of
the award. However it became apparent during the
course of the proceedings that the respective positions
of all parties, including the TWU, are far from clear and
the Commission in Court Session indicated that they
would need to provide to the Commission a precise
statement of their position. This will enable the drafting
of suitable provisions which properly reflect the state of
their agreement. Alternatively if there is not an
agreement between all of the parties as to the objections
of the TWU them those disagreements will need to be
arbitrated by this Commission subsequently.
However it is to be noted the current vague position as
put to the Commission in Court Session prevents it
from concluding these award proceedings. The
Commission cannot be expected to issue a new award if
the Commission and indeed the parties themselves
remain unaware of the intended scope and the intended
parties to that new award.
It is appropriate to draw the attention of the parties to
a second problem which arose during the course of the
proceedings and which, in addition to the point raised
by the TWU in the preceding paragraph, provides a
fundamental problem to this Commission in Court
Session dealing in a considered way with this
application. The Construction, Mining and Energy
Workers' Union of Australia Western Australian
Branch (the CMEU), which is one of the Unions which
has been party to the lengthy negotiations involved in
this application, expressed several reservations and
concerns which, if valid, will materially affect the
structure of the award. Reference is made here to the
submissions regarding the movement through the
groupings of the classification structure (Transcript p.
107 and 119-122 inclusive) and whether this award will
break the nexus which currently exists between various
groups of classifications at CSBP and their respective
parent awards (Transcript p. 124).
It is as well to state that the CMEU raised additional
points regarding the operation of the proposed award in
the course of its submissions, but these are matters
which, in our opinion do not go to the fundamental
operation of the award, but rather to specific matters
which can be addressed, perhaps by arbitration, within
the proposed award as envisaged.
The issues raised by the TWU and the CMEU during
the course of the proceedings leave the Commission in
Court Session with a quite confused understanding of
the position. It must be understood that as it currently
stands either the Commission in Court Session must be
presented with the agreement of the parties on these
issues or the Commission in Court Session will be
required to arbitrate upon them. As to this latter point, it
is apparent that none of the parties wished the
Commission in Court Session to arbitrate without the
opportunity to put further submissions. The
Commission accepts the statements made by Mr Allen
and Mr Kirk that there are still some matters to be
finalised in relation to the award, and the Commission
agrees that such matters may form the contents of a
"liberty to apply" clause. However, the fact remains that
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the award as proposed by the parties will not be able to
issue unless the matters of fundamental concern
outlined in the previous paragraphs are addressed.
Notwithstanding the previous comments, the
Commission in Court Session understands the
intention of the parties to this application, and their
collective desire to implement structural efficiency at
the operations of the applicant employers in the
manner outlined to the Commission. In the
circumstances it is appropriate for the Commission in
Court Session to provide as much guidance to the
parties as is open to it in the circumstances and it is
therefore proposed to deal with the claim before the
Commission on the understanding that matters will not
be able to be finalised without further advice from the
parties. What is to follow therefore must be read in that
context.
The Commission was informed that CSBP is the
State's only fertiliser manufacturer and also a
significant chemical manufacturer. The company has
operations in Kwinana, Bays water, Albany, Geraldton
and Esperance. It employs a total of 742 employees of
which 413 are at the Kwinana operations. The second
applicant, Australian Gold Reagents, is a company in
which CSBP has a 60 per cent shareholding and it
manages the Sodium Cyanide Plant which is adjacent
to the fertiliser works of CSBP. There is an integration
of employment between the workforce of the two
applicants and the Sodium Cyanide Plant is treated as
part of the overall CSBP Kwinana operations. Putting
to one side for the moment the position of the Transport
Workers' (General) Award No. 10 of 1961. CSBP is a
respondent to four different awards. The intention of
the parties in this application is to have issue one award
to cover its employees and for that award to contain all
of the various conditions of employment. It will be an
award specifically tailored to CSBP's operations
(Transcript p. 22). The award has been drawn up based
upon CSBP's existing operations, and the various
clauses have been worded to reflect that. Thus a true
common conditions position has been achieved.
However the effect if any of structural efficiency in those
conditions has not been detailed. The document
incorporates the over award agreements that apply at
CSBP. Indeed it is stated by the applicants and accepted
by the respondents that the rates and conditions to be
prescribed by this new award will be regarded by them
as the maximum.
At the risk of digressing, it is important to state that
the award to issue from these proceedings will be a
minimum rates award, in keeping with the vast majority
of awards of this jurisdiction. Although the applicants
state that the rates to be paid to employees covered by
this award shall be the maximum rates paid, this does
no more than state a policy position of the applicant,
and that position does not thereby convert this award
into a "paid rates" award. At the very least, a paid rates
award must contain within its terms a provision which
provides for the rates contained therein to be a
maximum as well as a minimum and prohibiting an
employer party to the award from paying in excess of
that prescribed by the award. Further it is to be observed
that such a matter should be contrasted to provisions
inserted in all awards by way of General Order as part of
previous State Wage Decisions (see for example 67
WAIG 435 at 443). The creation of a paid rates award as
such, or the conversion of a minimum rates award to a
paid rates award is an exercise which must be done on
an individual basis and the impact and consequences
of the creation of that award must be dealt with in the
context of the industry covered by that award and the
State Wage Principles. The distinction between a
minimum rates award that is observed by the parties as
the maximum rate and a paid rates award is not an
academic distinction. The State Wage Principles, which
in this respect have followed the corresponding
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principles as contained in the August 1989 National
Wage Case (Print H9100), contain specific provisions
for paid rates awards. However it is observed that paid
rates awards are more commonly a feature of the
Federal jurisdiction than they have ever been of the
jurisdiction of this Commission.
The fundamental change which will be introduced as
a result of this award lies in the introduction of fewer
classifications and a more flexible structure. The
Commission understands that there are 38 different
classifications incorporating 239 job types currently at
the operations of CSBP. There are also 10 different
leading hand allowances and six different tool
allowances. The proposed award has only 13
classifications, covering 77 job types and there are only
three leading hand rates. Effectively the reduced
number of classifications has been achieved by
employees agreeing to perform a greater range of duties.
The wages clause provides for two groups of
classifications viz, the production and the maintenance
classifications. The clause will be modified further as
restructuring proceeds but in its current form it provides
a classification within which an employee may progress
and improve with the completion of certain training
programmes.
The Commission was informed that the process
adopted by the parties as part of their lengthy
negotiations involved a job evaluation process by
management consultants and the express involvement
of the employees concerned. It was said that:
There are still a few minor matters to be sorted
out there but again the agreed process has led to the
result that the rate that it has been struck, the points
and the process to arrive at those points is all an
agreed process (Mr Allan. Transcript p. 31).
The exercise has involved all of the current
operations and involves all past work value concepts
(Transcript p. 32). Whilst the parties believed that much
has been achieved, it is recognised that their
achievement provides merely a start to the overall
implementation of Structural Efficiency. It allows the
further development of skills, career paths, training
programmes and work patterns and there is a complete
procedure which has been agreed to as part of the
exercise. It is designed, subject to the comments of the
CMEU as referred to earlier in these Reasons, to sever
the nexus which currently operates between the various
trade classifications and their respective parent awards.
The introduction of this award will therefore provide an
award which will stand alone and will not move, nor
will there be an expectation of movement, following the
movement of the parent awards, or any of them.
The wage rates proposed by the parties as a result of
the process they have undertaken involves a wage
increase greater than that prescribed by the Structural
efficiency principle, and hence the wish of the parties
for this matter to be treated as a special case. In this
regard attention is drawn to the State Wage Case
Decision of September 1989 (69 WAIG 2917) which
imposes the requirement that there be a negligible cost
or a requirement for approval on public interest
grounds (ibid at page 2924). The Commission was
informed that the cost of the changes proposed is
approximately 5.4 per cent. None of the parties sought
to persuade the Commission that such a cost is
negligible. What was stated however was that the
advantages to the applicants of the introduction of this
award are such that the 5.4 per cent cost will over time be
largely offset. Those advantages relate to the
administrative advantages of a simplified pay structure
from the reduction of the number of classifications, the
understanding of all parties resulting from one
document containing all the conditions of
employment, including both award and over award
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conditions, together with the operational advantages of
greater flexibility in the utilisation of current employees
and the agreement of the employees to perform a greater
range of duties.
In support of its position the applicants called Mr
Warren John Murphy, the Manager of the Fertilisers
Division of CSBP and Farmers Limited. His responsibility includes the fertiliser division as well as the
chemicals manufacturing operations of CSBP. The
Commission found Mr Murphy's evidence to be most
helpful in allowing the Commission to reach an
opinion as to the requirements of cost and of public
interest. The evidence showed that if the cost of this
proposed award was to be passed on to the consumer
then, on the basis of total product output which is in the
vicinity of 1.7m tonnes of fertiliser and chemical
product, the cost increase per tonne would be
approximately 39 cents.
Alternatively if one looks at the average price of the
major product area, fertilisers, the price increase would
amount to 0.2 per cent. On that basis, the question of
whether or not the cost is negligible is arguable.
However the point is stressed by Mr Murphy that
because of the nature of the market to which the
operations of CSBP are subject, any cost increase
resulting from this new award will not be passed on to
the consumer. CSBP competes directly against
international manufacturers and marketers and it is
therefore not in a position to pass on cost increases.
According to Mr Murphy's evidence CSBP supplies
approximately 99.4 per cent of the Western Australian
fertiliser market. It recognises its obligation to be a
reliable supplier as well as to be cost competitive.
Approximately one-third of its business is in industrial
and mining chemicals. The major cost impact on
CSBP's business is raw materials, constituting some 75
per cent of the costs in the fertiliser business. Mr
Murphy was strong in his opinion that the award in the
form proposed to the Commission in these proceedings
is critical to the continued survival of the company. In
this context he stated:
... in fact, I am quite pessimistic that if we don't
get these ground rules fixed and a firm basis in
place, we simply aren't going to be able to achieve
improvements at the rate that is going to be
necessary.
(Transcript p. 92.)
And further on Mr Murphy stated:
... I have got an optimism that, in fact, there are
going to be cost offsets a year or two down the track.
What is more important to me is that I think that if
we don't have this (award) in place, costs both
direct and indirect, to management from
management and employees are going to be quite a
burden on us.
(Transcript p. 93.)

determining what shall be the total conditions of
employment at its operations. The Commission should
be prepared to take into account the lengthy and
extremely detailed and co-operative negotiations
positively in the context of the Principles which are
binding upon the parties, while at the same time guard
against any contrived arrangements to circumvent
those Principles. Further the Commission is reassured
by the evidence of Mr Murphy that there will not be a
negative impact upon the public interest as a result of
the granting of this application, and further the
Commission believes that it is in the public interest to
endorse the award proposed if by so doing, it renders
more secure the operations of the applicants and the
benefits which will flow therefrom to the State.

This matter is to be considered against the tests set
down in the State Wage Principles, and in particular,
although not exclusively, the Structural Efficiency
Principle and the additional requirements of a special
case. Further, the Commission, in considering the
matter brought before it, is bound to have regard for the
interests of the persons immediately concerned
whether directly affected or not and where appropriate
for the interests of the community as a whole. The
material and evidence before the Commission enables
it to be satisfied that it is in the public interest for this
application to be granted. The evidence of Mr Murphy
clearly shows that as far as the applicants are concerned
the introduction of the proposed award is critical for the
continued future of the company. That of itself is an
extremely powerful reason for the granting of this
application in principle. In that context, it is not for this
Commission to assume the role of management in

The minimum classification rate and
supplementary payments structures which will
reflect the restructured awards in these industries
will provide reference points for the determination
of unskilled,
semi-skilled
and
skilled
classifications in the work value assessments in
other restructured awards.
(69 WAIG 2917 at 2920.)
Approval is given in principle to the proposal put
forward by the parties in these proceedings so that they
may proceed in their endeavours with the knowledge of
the reaction of the Commission to their proposal. The
approval is given on the understanding that the
proposed award finally presented to the Commission is
agreed and clearly understood between the parties. If
this is not the case, then the Commission will be
required to arbitrate upon the matters in contention.

In accordance with the administrative requirements
associated with the processing of a special case, all
section 50 parties were notified of this matter and given
the opportunity to present their submissions to the
Commission. All parties did so. The Trades and Labor
Council of WA, the Minister for Labour and Australian
Mines and Metals Association expressly supported the
application, although not necessarily for the same
reasons. The Confederation of WA Industry neither
endorsed nor opposed the application but restricted
itself to outlining a number of principal considerations
involved in the processing of a special case. In its
submission the Confederation noted that some of the
tests which it itself proposed are likely to have been met
by this application. The respective positions of the
section 50 parties reinforces the conclusion of the
Commission in Court Session that the application
before it should, subject to what follows, be approved in
principle.
The Commission believes that the method the parties
have chosen to implement structural efficiency in their
operations as evidenced by this award is appropriate.
The Commission observes, and notes that the parties
themselves agree, that this document is merely a step
along the path of structural efficiency, albeit a
significant step. The granting of this application will
introduce the major changes sought by the applicants
in the classification structure and remove the problems
associated with the existing structure from the future
operations of the applicants.
It is noted that the proposed classification structure
does not provide for a base rate and supplementary
payment configuration. This is not a matter upon
which this Commission in Court Session passes a
concluded opinion. However the issue should be
addressed by the parties at the time of the second stage
of structural efficiency. Attention is drawn to the
following passage from the State Wage Case, where,
after referring to the awards covering metal workers, the
building industry, transport workers, storemen and
clerks, the Commission stated:
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This matter will now stand adjourned to enable the
Commission to receive the advice of the parties as to the
results of their future negotiations on the matters raised
during the proceedings. Whether the matter needs to
resume before a Commission in Court Session or before
a single Commissioner will depend upon the advice
received.
Subject to the above, the Commission will, upon
request issue a declaration in favour of the issuing of a
new award. In all other respects, this matter stands
adjourned as indicated.

plant in question was designated as being the RIC. That
tradesperson was the recipient of an access permit. As
we understand it such a permit allows access by the
tradesperson concerned to perform work on the
machinery or plant to be worked upon after it is
isolated. In the case of electrical machinery and plant,
isolation means opening the circuit breakers thus discontinuing the supply of electric energy and where
necessary earthing out the de-energised part of the
circuit. Mechanical machinery and plant are isolated
by discontinuing the driving machinery, etc. The
shortcomings revealed in the procedures prior to the
accident, the unsafe practice, was that the isolation was
carried out by a person other than the RIC; it was the
responsibility of the RIC to attend the permit issuing
office to obtain the access permit and to sign some form
or other to this effect. The result was that the RIC. in Ms
Blaskett's words—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Electrical Trades Union of Workers of
Australia (Western Australian Branch), Perth;
The Australasian Society of Engineers, Moulders and
Foundry Workers, Industrial Union of Workers,
Western Australian Branch;
Amalgamated Metal Workers and Shipwrights
Union of Western Australia and
the Construction. Mining and Energy Workers
Union of Australia — Western Australian Branch
and
State Energy Commission of Western Australia.
Nos. CR262, CR322, CR322A CR557(A) and CR618
of 1989.
COMMISSION IN COURT SESSION
SENIOR COMMISSIONER G.G. HALLIWELL
COMMISSIONER O.K. SALMON
COMMISSIONER R.N. GEORGE.
7th day of March 1990.

... in fact had no direct personal knowledge that
the isolation was carried out correctly or was
reflected accurately on the permit.
Not surprisingly, after the accident it was agreed by
SEC WA and the unions that there was an urgent need to
review the procedures to ensure maximum safety of
personnel when performing work on all machinery and
plant temporarily out of commission. Eventually, it was
agreed that no employee would be required to assume
the responsibility of RIC unless that employee had
personally observed the isolation being carried out by
the isolation officer, that the isolation process was
accurately shown on the access permit, and that "the
isolation" was in fact safe. Moreover, no employee
would assume the responsibilities of RIC without
attending a training course to establish his competency
in the procedures involved.
It is accepted by the unions that the alterations to
procedures mean that tradespersons continue to accept
the responsibility associated with being RIC. However,
it is said that since the accident that gave rise to more
rigorous procedures preceding work to be carried out on
isolated machinery and plant, all parties have
recognised "the onerous responsibilities" imposed
upon tradespersons who carry out RIC duties.
Furthermore, it is contended that there are extra duties
associated with the new procedures and that these
duties are included in the training course.
The unions also accept that a successful claim is
dependent upon them being able to satisfy the
requirements of the Work Value Principle. In this
respect they say that the change in work in the relevant
sense is measurable in terms of the extra
responsibilities now undertaken by RIC's.
The success of this claim depends upon a finding
being made on the evidence that since the wage rates for
tradespersons were last fixed on work value criteria
there has been a significant net addition in
tradespersons' skills or responsibilities, or a change in
the ordinary circumstances in which they work.
Therefore, it is necessary first of all to bear in mind the
deliberate use of words "significant net" describing
additions to work value in the relevant Wage Fixing
Principle and secondly, the broader principles
applying to the fixation of tradespersons' wages in this
industry — that is to say the industry of energy
production, transmission and distribution.
Obviously the significance of an addition to work
requirements is something to be measured in net terms
and it follows that a proper exercise cannot be
completed without evidence of skills, responsibilities
and working conditions that have changed as well as
those which are new. The first criticism of the case for
the unions can be raised in this respect for there is no
evidence to enable a measurement to be made in net
terms.

Reasons for Decision.
SENIOR COMMISSIONER: This is the unanimous
decision of the Commission in Court Session.
This matter is before the Commission in Court
Session as a special case according to the 1989 State
Wage Case Principles. The union parties are the
Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth; the Australasian
Society of Engineers, Moulders and Foundry Workers
Industrial Union of Workers, Western Australian
Branch; the Amalgamated Metal Workers and
Shipwrights Union of Western Australia and The
Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch. The Respondent
employer is the State Energy Commission of Western
Australia. Appearances were also made on behalf of the
Minister for Labour, the Confederation of Western
Australian Industry and the Australian Mines and
Metals Association.
The claim by the unions is for the payment of an
allowance of $41.92 to tradespersons required to
perform the duties of a recipient in charge (RIC). That
figure represents 10 per cent of the base wage rate for an
electrical fitter in the third year of employment and
thereafter.
The claim arises because of an accident at Kwinana
Power Station in October 1988. This accident highlighted some shortcomings in procedures in place to
ensure safety when performing work on machinery and
plant that is temporarily out of commission while
maintenance work is being done. Before the accident
occurred the procedure was that one of the tradespersons required to perform work on the machinery or
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As to the question of principles, it is the mark of
qualified tradespersons that they are able to perform
the whole range of the work encompassed in the work of
their respective trades. Furthermore, their theoretical
knowledge, their knowledge of trade principles and
their experience is such as to enable them to
competently complete the kind of task that requires
them from time to time to perform at the outer limits of
their job requirements. Some of these tasks will require
that they apply the fullest extent of their skills; some
tasks will require that they accept the highest
reasonable level of responsibility encompassed by their
trade classifications; and yet other tasks will require
that they apply the fullest extent of their skills and
accept the highest level of responsibility at the same
time.
Skills and responsibilities might properly be
separately categorised from working conditions
because their competent application and acceptance by
individual tradespersons will depend upon the
experience each tradesperson has. But the measure of
disabilities generated by the conditions under which
work is performed might be influenced by shifts in
community concern for employees' exposure to
conditions and substances that are dangerous or
injurious to health.
The principles outlined above must also be seen in
the light of the structure of the wage rates prescribed in
the award. That structure has been developed over
many years and it includes an experience component.
This wage component provides the primary ground
upon which SECWA has based its argument in
opposition to the unions' claim and it must be said that
it is a strong ground indeed.
The questions that arise from these preliminary
observations are; What is the ordinary level of
responsibility required to be accepted by tradespersons
employed at Kwinana and Muja power stations and
what is the highest level of responsibility that they are
required to accept from time to time? There is an
ordinary level of responsibility that is personal, able to
be distinguished from the responsibility for the
employer's plant and equipment. This responsibility, or
duty as it might be more appropriately described, is
perhaps best able to be understood from a reading of
Hale J. in Akkari v. Western Australian Government
Railways Commission 1968 WAR182 at 187—
In a large railway workshop there must be a
multitude of things capable of causing injury if
handled improperly, things capable of releasing
steam or gas or compressed air, and things like
hoists and lifts capable of dropping heavy weights.
From time to time accidents will occur and thereby
show that some additional precaution should be
taken but this does not mean that an employer is
obliged to foresee, and to hand a warning upon
every possible source of danger. If he entrusts work
on such things to men with the apparent qualifications to understand what should or should not be
done, he is entitled to rely to a reasonable extent on
the exercise of the workman's technical ability.
Thus while it is true to say that an employer has a duty
of care towards employees and is bound to provide a
safe system of work and a safe workplace, it was never
the case that employees were absolved from a duty of
care.
In Ferralaro v. Preston Timber Pty Ltd (1982) 58
ALJR872 in a unanimous judgment the members of the
High Court said—
The employer's duty, to whomsoever it falls to
discharge it, is to take reasonable care to avoid
exposing his employee to an unnecessary risk of
injury and the employer is bound to have regard to
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a risk that injury may occur because of some inattention or misjudgment by the employee in
performing his allotted task.
Obviously Hale J's decision has to be considered in
the light of the High Court decision. Nevertheless,
section 20 of the Occupational Health, Safety and
Welfare Amendment Act (WA) No. 43 of 1987 places a
statutory duty of care upon employees to take reasonable care to ensure their own health and safety at work.
Hale J's decision is still helpful in that it provides an
understanding of what is meant by that duty of personal
care.
The testimony of Mr Aberle and Mr Gooding on behalf of SECWA is that experienced tradespersons of all
classes are the RIC on jobs involving only the tradesperson and his/her trades assistant and that such is the
manning on jobs in the majority of cases. Both men are
emphatic that to be RIC in these circumstances does not
require any more than ordinary trade knowledge and
experience. We accept that testimony as a description of
the ordinary case concerning tradespersons as RIC. By
the same token the highest level of responsibility
accepted from time to time by a tradesperson who is
RIC is in the case where the job is manned by the RIC
and inexperienced recipients. We do not include the
case where the job is manned by the RIC and experienced recipients and persons who have completed
the RIC training course because of the duty of personal
care imposed upon these recipients by the aforementioned Act. That duty cannot be transferred to the
RIC and it seems to us an unsustainable proposition
that the RIC accepts "onerous responsibilities" when
the job is so manned. It is plainly a case of shared
responsibility.
Even in the case of jobs manned by the RIC and inexperienced recipients we still cannot see how the RIC's
responsibilities become onerous. That case involves
some higher responsibilities than the ordinary case and
the other case we have already considered. But the
personal duty of care remains with the recipients
although they are inexperienced. The result is that by
reason of the Statute it is really pointless for the unions
to rely upon longer training periods and other arrangements that have been agreed between SECWA and the
unions as the basis of RIC recognition to make a case of
"onerous responsibilities".
These things combine to produce an impressive list of
duties but that list amounts to little or nothing. It might
be otherwise if there was no statutory duty of care placed
upon employees. For then the training period, the other
arrangements and the resulting list of duties might be
evidence to ground a case that the common law duty of
care upon inexperienced recipients is assigned over to
the RIC. But the statutory duty is a fact and it means that
the inexperienced recipients case is also one of shared
responsibilities, albeit in a different degree.
The real strength of SECWA's primary ground for
argument against the unions' claim is now revealed. So
far as there is some scope for claiming that extra
responsibilities are accepted by RIC's, it is not a strong
claim. Indeed, we believe that such extra
responsibilities as may be are adequately and fairly
accounted for in the present classifications and the
experience component in the wage rates prescribed in
the Award.
We return to the point made in our preliminary
analysis of job requirements concerning the separation
of skills and responsibilities from working conditions.
We note the submissions made on behalf of the
Confederation in this case and the concurrence by the
Minister in the greater part of what was said for the
Confederation. The fear is that employers who meet
their obligations in providing safe systems and places of
work according to the general duty of care and the
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requirements of the Occupational Health, Safety and
Welfare Act are to be faced with wage claims from
unions on behalf of employees who believe that they are
due wage increases merely because of new and safer
systems of work.
To some extent the issue has already been addressed
in what we have decided in this case. However, we draw
the attention to all concerned to the decision of the
Commission in Electrical Trades Union v. State Energy
Commission of Western Australia (67 WA1G 661). That
was a case concerning a claim for an allowance for
electrical fitters at Kwinana power station who were
engaged in the task of removing a special type of grease
from insulators on high tension equipment in the
switchyard. The disability suffered by the employees
concerned was the physiological effects of body heat in
a modified environment. The Commission formed the
opinion that the preferable course to take was rest
periods after short spells at work rather than employees
being paid allowances. However, in the circumstances
rest periods were thoroughly impractical and an
allowance was fixed.
In that case SECWA strenuously objected to the
union's claim on grounds similar to those mentioned
for the Confederation in this case—
The Respondent's first objection is based on its
obligation to provide a safe system of work and, by
award, protective equipment where it is necessary.
In essence the argument is that the Respondent is a
responsible employer concerned about the safety
of its employees. It provides the safest working
environment on all jobs and it co-operates with the
Unions of employees to ensure that employees'
views on safe working conditions and arrangements are taken into consideration and by this
process employees have a real input into the
making of a safe working environment at all times.
Therefore, safety at work is achieved through
vigilance, safe working methods and the provision
of protective equipment, and the Respondent who
carries the burden of the cost of safe working
should not then be required to meet an extra cost to
compensate employees for discomfort associated
with clothing worn for protective purposes.
As to the Respondent's ground for the first
objection I do not think it is sustainable. There are
examples where it is plainly the case that the
provision of safety clothing or equipment is all the
Respondent should be required to provide and
compensation for any disabilities caused is not
justified. Universal provision and wearing of safety
helmets is a prime example. Undoubtedly some
employees are discomforted by wearing helmets
but it is a commonplace that compensation is not
paid for their wearing. Moreover. I think the fate of
a claim for this purpose, if one were made, is
obvious.
On the other hand, the wage for any classification of employee is ultimately determinable by
reference to a number of factors, including the
conditions under which the work of the
classification is performed. If the work requires
employees to wear safety clothing as a permanent
feature of the employment, and their clothing
causes continuous palpable discomfort or a
measure of physical stress, it would be wrong to fix
or review the wage for the classification without
consideration of these factors, notwithstanding
that the employer is required to provide the safety
clothes for the employees to wear.
(67 WAIG 662)
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The foregoing case demonstrates our point about
conditions of employment being more readily
susceptible to re-evaluation than skills and
responsibilities. Furthermore, it seems to us that
notwithstanding that the duty of care upon employers is
now imposed by statute the case will arise from time to
time where the circumstances require both the provision of safety equipment or clothing as well as newallowances for the work in question.
Our decision is that the case be dismissed and that the
orders made in Nos. C262, €322, C322A. C557(A) and
€618 of 1989 be cancelled.
Appearances: Ms D.A. Blaskett appeared for the
Australasian Society of Engineers, Moulders and
Foundry Workers Industrial Union of Workers,
Western Australian Branch; the Amalgamated Metal
Workers and Shipwrights Union of Western Australia
and The Construction, Mining and Energy Workers'
Union of Australia, Western Australian Branch.
Mr M. Hemery appeared for the Electrical Trades
Union of Workers of Australia (Western Australian
Branch), Perth; the Amalgamated Metal Workers and
Shipwrights Union of Western Australia; The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch and the Trades
and Labor Council.
Mr G. Blyth intervened on behalf of the Minister for
Labour.
Mr M. Diamond intervened on behalf of the
Australian Mines and Metals Association.
Mr B.P. McCarthy intervened on behalf of the Confederation of Western Australian Industry.
Mr S. Bibby on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Electrical Trades Union of Workers of
Australia (Western Australian Branch), Perth;
The Australasian Society of Engineers, Moulders
and Foundry Workers, Industrial Union of
Workers, Western Australian Branch;
Amalgamated Metal Workers and Shipwrights
Union of Western Australia and
the Construction, Mining and Energy Workers Union
of Australia — Western Australian Branch
and
State Energy Commission of Western Australia.
Nos. CR262, CR322, CR322A CR557(A)
and CR618 of 1989.
COMMISSION IN COURT SESSION
SENIOR COMMISSIONER G.G. HALLIWELI.
COMMISSIONER O.K. SALMON
COMMISSIONER R.N. GEORGE.
7th day of March 1990.
Order.
HAVING heard Ms D.A. Blaskett and Mr M. Hemery
on behalf of the Applicant Unions and Mr M. Hemery
intervening on behalf of the Trades and Labor Council;
Mr G. Blyth intervening on behalf of the Minister for
Labour; Mr M. Diamond intervening on behalf of the
Australian Mines and Metals Association; Mr B.P.
McCarthy intervening on behalf of the Confederation
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of Western Australian Industry and Mr S. Bibby on
behalf of the Respondent, the Commission in Court
Session, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Orders made in Application Nos. C262,
C322, C.322A, C557(A) and C618 of 1969 are hereby
cancelled.

[L.S.]

Commission in Court Session,
(Sgd.) G.G. HALLIWELL,
Senior Commissioner.

COMMISSION IN COURT
SESSION —
Awards/Agreements —
Variation of —
AGED AND DISABLED PERSONS HOSTELS
AWARD No. A6 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of
Australia, Hospital, Service & Miscellaneous
W.A. Branch
and
Anglican Homes (Inc) and Others.
No. 772 of 1989.
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER G.J. MARTIN
COMMISSIONER O.K. SALMON.
16th day of February 1990.
Order.
HAVING heard Mr J.A. McGinty on behalf of the
Applicant and Ms B. Fitzgerald on behalf of the
Respondents, Mr AS. Caccamo appeared as an
intervener on behalf of the Hon Minister for Labour,
Mr B.P. McCarthy appeared as an intervener on behalf
of the Confederation of Western Australian Industry
(Inc) and Mr R.H. Gifford appeared as an intervener on
behalf of the Australian Mines and Metals Association,
the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders—
That the Aged and Disabled Persons Hostels
Award 1987 No. A6 of 1987 be varied in accordance with the following Schedule.

[L.S.]

By the Commission in Court Session,
(Sgd.) W.S. COLEMAN,
Chief Commissioner.
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Schedule.
1. Clause 9. — Weekend and Public Holiday Rates:
Immediately after subclause (5) of this clause insert a
new subclause (6) as follows:
(6) The following provisions shall apply in lieu
of the foregoing for the period commencing with
the beginning of the first pay period commencing
on or after 1 January 1990 and concluding with the
first pay period ending on or after 1 October
1990.
(a) An employee shall be paid for ordinary
hours worked between midnight on
Friday and midnight on Saturday at the
rate of time and one-half and between
midnight on Saturday and midnight on
Sunday at the rate of time and threequarters.
(b) An employee who works on any public
holiday named herein shall be paid a
loading of 50 per cent of the ordinary
wage for the time worked in ordinary
hours on that day.
(c)
(i) An employee who works on any
public holiday named herein or
day observed in lieu thereof, shall
be paid a loading of 50 per cent of
the ordinary wage for the time
worked in ordinary hours on that
day.
(ii) For the purposes of this clause the
following days shall be public
holidays: New Year's Day,
Australia Day, Good Friday,
Easter Monday, Anzac Day,
Labour Day, Foundation Day,
Sovereign's Birthday, Christmas
Day and Boxing Day.
(d) An employee who is not required to work
on any public holiday named in this
clause or day observed in lieu thereof,
shall be entitled to a day's leave and shall
be paid the ordinary rate of wage the
employee would receive for the hours
usually worked.
(e) The rates prescribed in paragraphs (a)
and (b) of this subclause shall be in
substitution for allowances payable
pursuant to Clause 31. — Shift Work of
this award.
2. Clause 31. — Shift Work: Immediately after
subclause (1) of this clause insert a new subclause (2) as
follows:—
(2) The following provisions shall apply in lieu
of the foregoing for the period commencing with
the beginning of the first pay period commencing
on or after 1 January 1990 and concluding with the
first pay period ending on or after 1 October
1990.
(a) The loading on the ordinary rates of pay
for an afternoon or night shift worked in
ordinary hours shall be 15 per cent.
(b) For the purposes of this subclause an
afternoon shift shall be one which
commences betv/een 12 noon and 6.00
p.m. and a night shift shall be one which
commences between 6.00 p.m. and 4.00
a.m.
(c) The second portion of a broken shift,
where such second portion commences
after 12 noon shall be regarded as an
afternoon shift for the purposes of this
subclause.
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(d) The provisions of subclause (a) of this
subclause do not apply to an employee
who on any day commences ordinary
hours of work after 12 noon and
completes those hours at or before 6.00
p.m. on that day.

BUILDING TRADES (GOVERNMENT)
AWARD 1968 No. 31A of 1966
ENGINE DRIVERS (GOVERNMENT)
AWARD 1983 No. A5 of 1983
ENGINEERING TRADES (GOVERNMENT)
AWARD 1967 Nos. 29, 30 and 31 of 1961
and 3 of 1962
SHEETMETAL WORKERS (GOVERNMENT)
AWARD 1973 No. 31 of 1973
FITTERS (CONTINUOUS PROCESS WORK)
HOSPITALS AWARD 1972 No. 20 of 1971.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction, Mining and Energy Workers'
Union of Australia, Western Australian Branch
and
Minister for Health and Others.
No. CR529 of 1989.
COMMISSION IN COURT SESSION.
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER R.N. GEORGE
COMMISSIONER A.R. BEECH.
10th day of January 1990.
Order.
THE Special Case application presently before the
Commission in Court Session incorporates provision
for changes in award coverage and conditions of
employment with wage increases in line with the first
stage of the Structural Efficiency Adjustment.
Those employees in Engineering Services Sections of
public hospitals are presently covered by the following
awards of the Commission:
Building Trades (Government) Award 1968 No.
31A of 1966.
Engine Drivers (Government) Award 1983 No.
AS of 1983.
Engineering Trades (Government) Award 1967
Nos. 29, 30 and 31 of 1961 and 3 of 1962.
Sheetmetal Workers (Government) Award 1973
No. 31 of 1973.
Fitters (Continuous Process Work) Hospitals
Award 1972 No. 20 of 1971.
The wage rates in these awards have been varied by
amounts available under the first increase of the
Principles of Wage Fixation. Employees on whose
behalf the Special Case is brought have, so far, been
excluded from the operation of these adjustments.
On the material before the Commission in Court
Session in the special case proceedings it has been
concluded that payment of the first structural efficiency
increase in line with the relevant awards set out above is
justified with effect from the dates each award was so
varied.
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Pending determination of the special case, the
Commission in Court Session hereby orders —
That the first increase available under the
Structural Efficiency Adjustment granted by the
Commission pursuant to variations to the
following awards:
Building Trades (Government) Award 1968
No. 31Aof 1966.
Engine Drivers (Government) Award 1983
No. A5 of 1983.
Engineering Trades (Government) Award
1967 Nos. 29, 30 and 31 of 1961 and 3 of 1962.
Sheetmetal Workers (Government) Award
1973 No. 31 of 1973.
Fitters (Continuous Process Work) Hospitals
Award 1972 No. 20 of 1971.
shall apply to employees in Engineering Services
Sections in public hospitals with effect from the dates
specified in each award.
[L.S.]

(Sgd.) W.S. COLEMAN.
Chief Commissioner.

PRESIDENT —
Matters dealt with —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 49(11).
M. Anderson trading as Heyford Holdings
trading as Nashua Karratha
and
A. Lane.
No. 430 of 1990.
BEFORE THE PRESIDENT,
PJ. SHARKEY Esq.
19th day of March 1990.
Application for a stay — balance of convenience —
seriousness of issue to be tried — application
granted.
Reasons for Decision.
THE PRESIDENT: This was an application pursuant
to section 49(11) of the Industrial Relations Act 1979 (as
amended) (hereinafater referred to as "the Act") for an
order staying the whole of the order made by the
Commission at first instance on 12 January 1990, in the
following terms, formal parts omitted:—
That the Respondent pay to Mrs Ann Lane the
sum of $1 135 being the total moneys outstanding
of five weeks' pay at $200 per week and $135 for a
return bus fare of Perth—Karratha—Perth.
Payment shall be made no later than 14 days from
the date of this Order.
It is clear that no payment has been made. Indeed, it
was the assertion from the bar table from the applicant,
Mrs Anderson, trading as Heyford Holdings trading as
Nashua Karratha that the appellant was in debt for the
total amount of $56 000.
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The appeal itself is based on the following grounds,
namely:—
Due to the appellant and the respondent
receiving Form 24 with different dates for the
hearing in the matter of an order pursuant to
section 29, No. 796 of 1989 and the respondent not
being present at the hearing on Friday 12 January
1990 because of this fact the respondent seeks to
have the decision at first instance reversed.
What happened was that the respondent received a
notice, so she alleges, that on 20 January 1990 the
application by Mrs Lane against her under section 29 of
the Act was to be heard in the Commission. In fact, Mrs
Lane received a notice from the Commission saying the
matterwastobeheardon 12January 1990. Accordingly,
Mrs Anderson who appeared on behalf of the applicant
did not attend the Commission on 12 January 1990, but
attended on 20 January 1990, when the matter had
already been disposed of.
There were two considerations in this matter. The
first is whether there is a serious issue to be tried, and
secondly whether the balance of convenience favours
the applicant.
In this matter, having heard submissions from both
parties, it is clear that there is a serious issue to be tried,
and that is whether the appellant had a right to be heard,
or whether it was denied its right to be heard.
It is clear also that the balance of convenience
favours the appellant company, because whilst there
might be some delay in the applicant receiving the fruits
of her order, if the appellant's case is made out, then it
can also be said that the proceedings should not even
have occurred on the day when they were
determined.
In addition, the financial situation of the applicant in
these proceedings might forbid an order such as that
moneys be paid into an account on trust for Mrs
Lane.
Order accordingly.
Appearances: Mrs M. Anderson on her own behalf as
appellant.
Mrs A. Lane on her own behalf as respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 49(11).
M. Anderson
and
A. Lane.
No. 430 of 1990.
BEFORE THE PRESIDENT,
P.J. SHARKEY, Esq.
13th day of March 1990.
Order.
THIS matter having come on for hearing before me on
the 13th day of March 1990 and having heard Mrs M.
Anderson as applicant on her own behalf and Mrs A.
Lane as respondent on her own behalf, and having
reserved judgment on the matter and judgment being
delivered on the 13th day of March 1990, wherein I
granted the application and undertook to give reasons
therefor, it is this day, the 13th day of March 1990
ordered:—
(1) That the applicant has sufficient interest as
required by section 49(11) of the Industrial
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Relations Act 1979 (as amended), and was
therefore entitled to apply for the order which
appears hereunder.
(2) That the order made by the Commission on
the 12th day of January 1990 in Matter No. 796
of 1989 be wholly stayed pending the hearing
and determination of Appeal No. 93 of 1990.

[L.S.]

(Sgd.) P.J. SHARKEY.
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 27.
M. Anderson
and
A. Lane.
No. 435 of 1990.
BEFORE THE PRESIDENT,
P.J. SHARKEY Esq.
13th day of March 1990.
Order.
THIS matter having come on for hearing before me on
the 13th day of March 1990 and having heard Mrs M.
Anderson on her own behalf as the applicant and Mrs
A. Lane on her own behalf as the respondent, and
having passed judgment on the matter and judgment
being delivered on the said 13th day of March 1990
wherein I found that the application should be granted,
it is this day, the 13th day of March 1990 ordered that
time be abridged to permit answers to be filed in
Application 430 of 1990.
[L.S.]

(Sgd.) P.J. SHARKEY,
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 49(11)
Structor Pty Ltd trading as Interigo
and
D.N.H. Cooray
No. 2735 of 1989.
BEFORE THE PRESIDENT,
P.J. SHARKEY ESQ.
21st day of December 1989.
Application for a stay — moneys owed to respondent by
applicant company — no serious issues to be tried
— balance of convenience favours respondent —
application dismissed.
Reasons for Decision.
THE PRESIDENT: This was an application by the
applicant company under section 49(11) of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as "the Act") for an order that the operation
of a decision of the Commission in matter No. 2066 of
1989 made on 25 October 1989 be stayed wholly pending
the hearing and determination of the appeal.
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I am satisfied that the applicant company had
sufficient interest to make this application.
What happened was that an order was made by the
Commission at first instance constituted by a single
Commissioner:—
That the respondent shall, within 21 days of the
date of the Order issued in determination of this
matter, pay to Desmond Nihal Hilarion Cooray of
Unit 2, 818 Canning Highway, Applecross the
amount of $2 205.20.
A Director of the applicant company, Mr M.
Rechichi, appeared for that company, and Mr Cooray,
the respondent, appeared in person.
The amount, 1 was told, has not been paid. The notice
of appeal was filed on 15 November 1989, and this
application for a stay was filed on 7 December 1989.
The appeal turns on an allegation that the
Commission at first instance was prejudiced because of
certain remarks allegedly made on an application by
the applicant company to adjourn the proceedings on
27 September 1989. The adjournment was in fact
granted until 9 October 1989. On that day nobody
appeared on behalf of the applicant company, and the
matter was heard and the order made. Mr Rechichi said
that he did not appear because he formed the view that
the Commission had prejudged the matter.
Mr Rechichi, as a Director of the applicant company,
said that the company would "go bankrupt" rather than
pay the amount ordered to be paid to Mr Cooray, and, in
addition, denied that the company owed any money to
Mr Cooray. Mr Cooray, who relies on regular contract
employment and whose wife is employed at the agricultural department, submitted that Mr Rechichi, a
director of the applicant company, was using the system
to avoid paying the amount to him. He asserted that this
was a substantial amount and he required it to support
his family.
There are two principles concerned in this matter.
One is whether there is a serious issue to be tried and the
second is the balance of convenience. I have examined
the grounds of appeal in the matter and without
entering into any discussion of the matter or prejudging
the appeal I am not satisfied that there is a serious issue
to be tried when one considers the words alleged to have
been used by the Commission and complained of by the
respondent.

995

The application will be dismissed.
Order accordingly.
Appearances: Mr M. Rechichi on behalf of the
applicant.
Mr D.N.H. Cooray on his own behalf as
respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 49(11)
Structor Pty Ltd trading as Interigo
and
D.N.H. Cooray
No. 2735 of 1988.
BEFORE THE PRESIDENT,
P.J. SHARKEY ESQ.
21st day of December 1989.
Order.
This matter having come on for hearing before me on
the 19th day of December 1989 and having heard MrM.
Rechichi on behalf of the applicant and Mr D.N.H.
Cooray on his own behalf as respondent, and having
reserved judgment on the matter, and judgment being
delivered on the 20th day of December 1989 wherein I
found the application should be dismissed and gave
reasons therefor, it is this day, the 20th day of December
1989 ordered that the application be dismissed.
[L.S.]

(Sgd.) P.J. SHARKEY,
President.

However, there is, on Mr Rechichi's own statement,
an assertion that he intends that the applicant deprive
the respondent of "the fruits of his judgment". The
balance of convenience clearly favours the
respondent.

PRESIDENT —
Union — Matters dealt with
under section 66 —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 66.
Mr J.H. Kaub
and
The Civil Service Association of
Western Australia (Incorporated).
No. 2194 of 1989.
BEFORE THE PRESIDENT,
PJ. SHARKEY Esq.
6th day of September 1989.

In particular, in a tribunal which deals with questions
of equity, good conscience and the substantial merits of
the case, I am not of the opinion that this order ought to
be made in circumstances where I have been told by a
director of the applicant company that the company
will "go bankrupt" rather than pay the amount ordered.
It would be wrong under the authorities to deprive the
respondent of the fruits of his judgment.

Order.
THIS matter having come on for hearing before me by
way of an ex parte application on the 6th day of
September 1989 and having heard Ms P. Giles (of
Counsel) on behalf of the Appl icant, and having heard
an application by Ms Giles on behalf of the applicant
for an order pursuant to section 66(2)(f)(i) and having
passed judgment on the matter and having undertaken

Secondly, the balance of convenience, as a test, is set
out in RRIA v. AMWSU 68 WAIG 1709, Australian
Machinery Group v. AMWSU 66 WAIG 14 at 16 and
Perth Finishing College Pty Ltd v. Watts 69 WAIG
787.
Apart from the cogent considerations I refer to hereinafter, the balance of convenience also favours the
respondent because, in the event of the appeal
succeeding, the respondent has some ability to pay the
moneys back.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
to give reasons therefor it is this day the 6th day of
September 1989 ordered pursuant to section 66(f) and
section 27(l)(o) and (v) as follows:
(1) That a copy of this order be served forthwith
upon the respondent union in accordance
with the regulations.
(2) That a copy of this order be served upon the
Registrar of this Commission forthwith.
(3) That the respondent union forthwith upon
service of this order cause to be delivered to the
Registrar of this Commission all ballot
papers, the Returning Officer's reconciliation
sheet or other records of votes or voters and
any other notes, records and documents
relating to the conduct of the election of the
members to the Executive Committee and the
Finance Committee of the respondent union
held on the 10th day of August 1989.
(4) That such documents etc, shall not be
destroyed or otherwise disposed of.
(5) That the Registrar hold the same in safe
custody pending further order or direction by
me and that such documents shall not be
destroyed or otherwise disposed of.
(6) That the respondent union have leave after
complying with such order to apply to set it
aside on 24 hours' notice in writing or to seek
other orders.
(7) That there be liberty to apply in relation to this
order and any further matters arising
therefore.
[L.S.]

(Sgd.) P..F. SHARKEY,
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 66.
Mr J.H. Kaub and Others
and
The Civil Service Association of
Western Australia (Incorporated).
No. 2194 of 1989.
BEFORE THE PRESIDENT,
PJ. SHARKEY Esq.
8th day of September 1989.
Directions.
THIS matter having come on for a directions hearing
before me on the 8th day of September 1989 and I
having heard Ms P. Giles (of Counsel) on behalf of the
applicants and Mr P. Momber (of Counsel) on behalf of
the respondent, it is this day, the 8th day of September
1989, directed:—
(1) That application 2194 of 1989 be heard on the
11th, 19th, 22nd and 27th days of September
1989.
(2) That the parties file a letter of discovery of all
relevant letters, documents, etc, in their
custody, possession or power or which were in.
their custody, possession or power and serve
copies of such list upon the solicitors for the
applicant and respondent in each case before
4.30 p.m. today.
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(3) That inspection of such relevant documents
(including documents lodged with the
Registrar pursuant to my order of the 6th day
of September 1989), occur on the 8th day of
September 1989.
(4) That full particulars of the application herein
be filed in the Commission and served upon
the solicitors for the respondents today before
4.30 p.m.
[L.S.]

(Sgd.) PJ. SHARKEY,
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 66.
Jan Herman Kaub and Others
and
The Civil Service Association of
Western Australia (Incorporated).
No. 2194 of 1989.
BEFORE THE PRESIDENT,
PJ. SHARKEY Esq.
18th day of September 1989.
Application pursuant to section 66 — election
irregularities — application for an ex pane order —
applicants sought all relevant election material —
surrendered to Registrar — application granted.
Reasons for Decision.
THE PRESIDENT: In this matter an application was
made by one Jan Herman Kaub and others as
applicants against the Civil Service Association of
Western Australia Incorporated as respondent
pursuant to section 66 of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as "the
Act").
That section refers jurisdiction in relation to the rules
of a union upon the President sitting alone in the case of
an application by persons of the type referred to in
section 66(1) of the Act.
The application was received in the Commission on 1
September 1989, and, put briefly, related to allegations
of irregularities in the election of members to the
Executive Committee and Finance Committee of the
respondent union.
The application is particularised and I will not deal
with it in detail at this stage, except to say that it sought
in paragraph 7 the following orders:—
(i) an ex pane Order pursuant to section 66(2)(f)(i)
that the Respondent's Returning Officer,
Secretary or other responsible officer
surrender forthwith to the Registrar all ballot
papers, the Returning Officer's reconciliation
sheet and any other notes or documents
relevant to the conduct of the election.
(ii) an Order that the election is void.
(iii) such other Orders as the President thinks fit.
The application was supported by an affidavit sworn
by Mr Jan Herman Kaub, a member of the respondent
union and a named applicant, in which, inter alia, he
deposed (to summarise) that following the elections, the
subject of the application which occurred on 10 August
1989, he had a conversation with the Returning Officer
who told him that he, the Returning Officer, had
instructed the respondent union's Administrative
Officer to destroy the ballot papers. Mr Kaub said that
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he was therefore concerned that this destruction had
occurred or would occur. The affidavit was sworn on 1
September 1989.
The application was served upon the respondent
union by Karen Richards Lang, a Law Clerk, on 6
September 1989, by leaving it with the receptionist of the
respondent union, according to the declaration of
service filed on 6 September 1989.
On that same date, and before I heard the ex pane
application herein, my Associate received a telephone
call from Mr D. Howlett, an employed officer of the
respondent union. She answered a request from him for
information, and advised that he was entitled to appear
if he wished, later that day upon the hearing of the ex
pane application.
On the hearing of the application for an ex pane
order, I was informed by Ms P.J. Giles who appeared for
the applicants, and did so on the ex pane application,
that there were officers of the respondent union in
Court. There were a number of persons seated in the
back of the Court. However, no person sought to appear
on behalf of the respondent union upon the ex pane
application.
It was submitted to me by Ms Giles that I had power to
make an ex pane order as sought for the ballot papers
and other documents relating to the election to be
delivered to the Registrar in this matter, because:—
(1) The power exists and must exist becuase of
section 66.
(2) By virtue of section 27(l)(o), the Commission
has conferred with power to make such orders
as may be just with respect to any interlocutory proceedings to be taken before the
hearing of any matter.
(3) That this was an interlocutory hearing.
(4) Section 27(1 )(o) provides the Commission
with very wide powers concerning interlocutory matters and contemplates the
possibility that certain parties will be served
and certain parties will not be served.
(5) Section 27(1 )(b) provides for the giving of all
such directions and doing all such things as
are necessary or expedient for the expeditious
and just hearing and determination of the
matter,
(6) By virtue of section 66(2)(f), in an inquiry into
any election for office under section 66(2)(e),
the President is empowered to "give such
directions as the President considers
necessary to the Registrar or to any other
person in relation to ballot papers, envelopes,
lists, or other documents of any kind relating
to the election".
(7) By virtue of section 66(2), as I held in Brown v.
Bateman and Others (No. 1) 69 WAIG 2348,
the power of the President is not limited to
final orders or directions but refers to such
orders or directions as the President considers
appropriate.
Thus, I held that I had power to make interim orders
and also because as I said this power exists because the
plain words of the section contain it. It was submitted to
me that the reasoning I had adopted in that decision
was applicable to the question of whether the power to
make interim orders was available. I agree and for the
same reasons.
For all those reasons I decided that that power
existed, upon the arguments advanced to me in the
course of the application, at least in this matter. I also
took into account the fact that, in my opinion, that sort
of power should be exercised in very rare
circumstances. However, where a question of the
regularity of an election was concerned, the
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preservation of evidence of how the election was
conducted would normally be vital and may well
require such an order as I made in this matter. In
addition, this ex pane application was not opposed even
though the application was, in fact, served on the
respondent before I heard the ex pane application, the
respondent thus having notice of it and the opportunity
to seek to be heard. In addition, in making the order
herein I gave leave to the respondent union to apply to
set the orders aside which provided some opportunity to
the respondent to have the orders I made readily
reviewed. Accordingly, I made the ex pane orders which
I did.
Appearances: Ms P. Giles (of Counsel) on behalf of
the applicants.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 66.
Jan Herman Kaub and Others
and
The Civil Service Association of
Western Australia (Incorporated)
and David John Kininmonth.
No. 2194 of 1989.
BEFORE THE PRESIDENT,
P.J. SHARKEY Esq.
7th day of December 1989.
Section 66 application — union rules — union election
— election for Executive and Finance Committee
— collegiate electoral system — section 7
definition of "office" — common law of elections
— lobbying by paid officials of union — no
provision in respondent's rules for conduct of
elections for Executive and Finance Committee —
section 56 of Act — postal ballots — election
invalidated — election conducted contrary to Act
— rules of respondent to be altered — new election
to be held — application granted.
Reasons for Decision.
THE PRESIDENT: This was an application by Mr Jan
Herman Kaub and 29 other applicant members of the
Civil Service Association of Western Australia
Incorporated (hereinafter referred to as the "CS A"). The
applicants were, at all material times, members of the
CSA, which itself was an "organisation" registered
under the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as "the Act") and as defined in
section 7 of the Act. The applicants other than Mr Kaub
were named in a second schedule to the notice of
application. I should say that I was subsequently
informed that Mrs M. Jefferson who at first was listed as
an applicant without her consent.
Application.
Schedule 1 set out the particulars of the
application.
The application related to an election conducted on
10 August 1989 for the Executive Committee and the
Finance Committee members of the respondent
organisation, such elections having been conducted at a
meeting of the council of the respondent union on 10
August 1989.
The material parts of the application are as
follows:—
4. The Applicants allege that certain
irregularities occurred which interfered with the
full and free recording of votes and/or involved
breaches of the Respondent's Rules.
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Particulars.
(i) no roll of eligible voters was available for
scrutiny by candidates prior to or during the
conduct of the election;
(ii) no acceptance procedure was followed by
the Returning Officer to ensure that only
those persons entitled to vote received ballot
papers;
(iii) no acceptable procedure was followed by
the Returning Officer to ensure that all
those persons entitled to vote received ballot
papers;
(iv) ballot papers were stamped on the reverse
side with an ink stamp bearing the words
"Civil Service Association" but were not
personally initialled by the Returning
Officer;
(v) no written or oral report was provided by the
Returning Officer to the Council of the
Respondent about the numbers of ballot
papers issued, the number of formal and
informal votes cast, the number of spoiled
ballot papers returned, or the number of
votes cast in the election in favour of any
particular candidate;
5. Further, or in the alternative, the Applicant
alleges that an abuse of the Respondent's resources
occurred in the conduct of the election, resulting in
an unfair advantage to some candidates and
constituting an irregularity within the meaning of
the Act.
Particulars.
(i) In accordance with normal practise (sic) all
candidates were asked to submit a written
election statement prior to the election in
lieu of making an election speech at the
meeting, which election statement was sent
by mail to Council members who were
credentialled at the time of posting the
election material;
(ii) Without any prior formal notice to
candidates, 16 newly elected Councillors
were welcomed at the commencement of the
meeting;
(iii) At least one Councillor was approached
before the meeting by paid officials of the
Respondent and urged to vote against the
Applicant and in favour of other candidates
supported by those officers;
(iv) The Applicants did not have the
opportunity to canvass the new Councillors
because they had no prior notice of their
election as Councillors.
6. There is a real possibility that had the alleged
irregularities and other practises referred to in this
Application not occurred, some of the Applicants
would have been elected to the Executive
Committee and Finance Committee of the
Respondent.
7. The Applicants seek the following Orders:
(i) an ex pane Order pursuant to section
66(2)(f)(i) that the Respondent's Returning
Officer, Secretary or other responsible
officer surrender forthwith to the Registrar
all ballot papers, the Returning Officer's
reconciliation sheet and any other notes or
documents relevant to the conduct of the
election.
(ii) an Order that the election is void.
(iii) such other Orders as the President thinks
fit.
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Answers.
(1) A notice of answer and counter proposal was filed
by the first respondent and reads as follows;—
1. The elections were conducted in accordance
with the rules and the respondent is satisfied
that no irregularities occurred.
2. Further, the respondent says that should it be
established that there were any irregularities
in the conduct of the electio n (wh ich is denied)
that those irregularities did not influence the
outcome of the election in so far as any
candidate who was not elected would have
been elected but for those irregularities.
3. In relation to paragraph 1 of the applicant's
further and better particulars, the respondent
admits the elections were not carried out
pursuant to Rule 22 of the respondent's rules
but were carried out pursuant to Rules 13 and
14 thereof.
4. The respondent admits that in relation to the
carrying out of its elections pursuant to Rules
13 and 14, it was bound to ensure that no
irregularity would occur which would interfere with the full and free recording of votes,
which it did.
5. The respondent denies that the election
should have been conducted in accordance
with the Industrial Arbitration (Union
Elections) Regulations 1980, the elections not
being prescribed by section 69 of the Act.
6. In relation to the allegations contained in
paragraph 2 of the further and better
particulars, the respondent says the
allegations disclose no irregularity which
comes within the meaning of the Act.
7. In relation to paragraph 5 of the further and
better particulars, the respondent denies the
allegations contained therein and says that no
irregularity in the conduct of the election
occurred which affected the result.
8. The respondent says that the applicant's
particulars of claim and further and better
particulars of claim disclose no ground for
complaint under section 66 or any other
section of the Act and are harsh, oppressive
and vexatious which should be struck out
forthwith.
(2) A notice of answer and counter proposal was filed
by the second respondent, Mr David John Kininmonth,
and reads as follows:—
1. The second respondent says the said election
was carried out according to the rules of the
first respondent without irregularity.
2. The second respondent adopts the first
respondent's answer.
3. The second respondent denies the applicants
are entitled to the relief claimed or any relief at
all.
Further and Better Particulars.
In answer to the application for further and better
particulars filed by the respondent, the applicant filed
the following further and better particulars:—
1. In relation to paragraphs 1 and 2 of the
Further and Better Particulars, the Applicants
allege that the elections the subject of these
proceedings should have been conducted in
accordance with Rule 22 ("Elections") of the
Rules of the Civil Service Association of WA
(Inc). In particular the Applicants allege that
the following rules were breached:
(a) Rule 22(a)(1) and Rule 22(a)(2) — the
Returning Officer did not publish a
notice in requirement with this rule.
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(b) Rule 22(c)(1) — the Returning Officer
did not require that nominations be
signed by the candidate and by two
other members qualified to vote.
(c) Rule 22(e)(5) — the Returning Officer
did not make available an electoral roll
for inspection as required by this rule.
(d) Rule 22(f) — the Returning Officer did
not use a private box for the receiving of
ballot papers.
(e) Rule 22(g) — the Returning Officer did
not conduct a postal ballot as required
by this rule, and therefore did not
comply with any of the requirements
set out in this rule.
(f) Rule 22(h)(2) — spoiled ballot papers
were issued in the election without
written reasons being provided to the
Returning Officer as required by this
rule.
(g) Rule 22(i)(l) — the Returning Officer
did not collect ballot envelopes from
the private box as required by this
rule.
(h) Rule 22(j) — the Returning Officer did
not retain any documents referred to in
this rule for a period of one year as
required by the rule.
(i) Rule 22(k)(l) — the Returning Officer
did not follow any of the procedures set
down in this rule.
(j) Rule 22(k)(6) and Rule 22(k)(8) — the
Returning Officer did not conduct a
preferential ballot as required by these
rules, but conducted a "first past the
post" ballot.
(k) Rule 22(n)(3) — the Returning Officer
declared the result of the election
without specifying any of the matters
referred to in paragraph (a), (b), (c), (d),
(e) and (1).
(1) Or, in the alternative, and if the
respondent was not bound by Rule 22,
the respondent was bound to ensure
that no irregularity occur which might
interfere with the full and free
recording of votes and that those
irregularities
specified
in
the
Particulars of paragraphs 4 and 5 of the
Application should not have occurred;
(m) Or in the alternative, that the
respondent should have conducted the
election in accordance with the
Industrial
Arbitration
(Union
Election) Regulations 1980.
In answer to paragraph 3 in the Application
for Further and Better Particulars the
Applicants allege that an abuse of the
resources of the Civil Service Associated (sic)
occurred in the conduct of the election,
resulting in an unfair advantage to some
candidates and constituting an irregularity
within the meaning of the Act. In particular,
evidence will show that there was an organised
campaign of lobbying by paid officers of the
Civil Service Association in support of some
candidates and against other candidates in the
election. This is an "irregularity" within the
meaning of the Act in that it interfered with the
full and free recording of votes.
In answer to paragraph 4 in the Application
for Further and Better Particulars the
Applicants state that the election was

4.
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conducted in contravention to Rule 22 which
provides for a postal ballot of all eligible voters
to be counted by means of the'preferentiar
system. The means by which the ballot was
conducted did not meet the requirements of
Rule 22 as particularised above. Furthermore,
eligible councillors not present at the meeting
on 10 August 1989 did not have the
opportunity to vote, because no postal ballot
was conducted.
In answer to paragraph 5 of the Application
for Further and Better Particulars, the
Applicants state that the following candidates
would have had a real possibility of being
elected had not the irregularities occurred;
Executive Committee
Astrid Gwynne
2a Park Road
Mount Pleasant
Gillian Kaub
Lot 1 Stoneville Road
Mundaring
Diane Robertson
4 Arrel Street
Carine
Finance Committee
Gillian Kaub
Lot 1 Stoneville Road
Mundaring

By order on 11 September 1989, the Returning
Officer, Mr David John Kininmonth, was joined as a
respondent.
The Statutes.
In section 7 of the Act, the following definitions
appear:—
"irregularity", in relation to an election for an
office, includes a breach of the rules of an
organization, and any act, omission, or other
means by which the full and free recording of votes,
by persons entitled to record votes, and by no other
persons, or a correct ascertainment or declaration
of the results of the voting is, or is attempted to be,
prevented or hindered;
"office" in relation to an organization means —
(a) the office of a member of the committee of
management of the organization;
(b) the office of president, vice president,
secretary, assistant secretary, or other
executive office by whatever name called of
the organization;
(c) the office of a person holding, whether as
trustee or otherwise, property of the
organization, or property in which the
organization has any beneficial interest;
(d) an office within the organization for the
filling of which an election is conducted
within the organization; and
(e) any other office, all or any of the functions of
which are declared by the Full Bench
pursuant to section 68 to be those of an
office in the organization,
but does not include the office of any person who is
an employee of the organization and who does not
have a vote on the committee of management of the
organization;
"officer" means a person who carries out, or
whose duty is or includes the carrying out of, the
whole or part of the functions of an office in an
organization;
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Section 56(1 )(e) provides:—
The rules of an organization —
(e) shall not permit a person to be elected to
hold an office within the organization for
a period exceeding four years without
being re-elected;
Section 66(2) provides as follows:—
On an application made pursuant to this section,
the President may make such order or give such
directions relating to the rules of the organization,
their observance or non-observance or the manner
of their observance, either generally or in the
particular case, as he considers to be appropriate
and without limitingthe generality of the foregoing
may —
(a) disallow any rule which, in the opinion of
the President —
(i) is contrary to or inconsistent with
any Act or law, or an award, industrial agreement, order or direction
made, registered or given under
this Act;
(ii) is tyrannical or oppressive;
(iii) prevents or hinders any member of
the organization from observing
the law or the provisions of an
award, industrial agreement, order
or direction made, registered or
given under this Act;
(iv) imposes unreasonable conditions
upon the membership of a
member or upon an applicant for
membership; or
(v) is inconsistent with the democratic control of the organization
by its members;
(b) ...
(c) ...
(ca)...
(d) ...
(e) inquire into any election for an office in
the organization if it is alleged that there
has been an irregularity in connection
with that election and make such orders
and give such directions as the President
considers necessary —
(i) to cure the irregularity including
rectifying the register of members
of the organization; or
(ii) to remedy or alter any direct or
indirect consequence thereof;
and
(0 in connection with an inquiry under
paragraph (e) —
(i) give such directions as the
President considers necessary to
the Registrar or to any other
person in relation to ballot papers,
envelopes, lists, or other documents of any kind relating to the
election;
(ii) order that any person named in
the order shall or shall not, as the
case may be, for such period as the
President considers reasonable in
the circumstances and specifies in
the order, act or continue to act in
and be deemed to hold an office to
which the inquiry relates;
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(iii) declare any act done in connection
with the election to be void or
validate any act so done;
(iv) Deleted.
Relevant Rules.
The relevant rules are as follows.
Rule 12 — Council provides in subrule (a) as
follows:—
The management of the Association shall be
vested in a Council which shall be elected from the
financial membership of the Association and shall
comprise:
(1) One President, elected by all financial
members by secret postal ballot.
(2) One Vice-President, elected by all
financial members by secret postal
ballot.
(3) One Honorary Treasurer, elected by all
financial members by secret postal
ballot.
(4) Councillors who are members of the
Department they represent, elected by the
financial members in such Department
by secret postal ballot.
There are other provisions relating to the election of
Councillors and their representation of departments
etc.
Rule 13 — Executive Committee provides:—
(a) The Executive Committee shall consist of the
President Vice President Honorary Treasurer
and eight members elected annually in August
by the Council from its members, together
with the General Secretary.
(b) The Executive Committee shall be responsible for the proper conduct of the business and
the carrying out of the policy of the
Association subject to the resolutions and
decisions of the Council and to the
Constitution and these Rules and in particular
shall:—
(1) Perform the duties allotted to it by the
Council.
(2) Meet at least once in each month.
Should the President deem it advisable
to hold a special meeting of the
Executive to consider any matter which
in his or her opinion merits the holding
of such meeting, he or she may instruct
the General Secretary to summon a
special meeting, and the General
Secretary shall do so forthwith. Upon
receipt of a requisition for a special
meeting giving particulars of the nature
of the business to be discussed and duly
signed by at least four members of the
Executive, the General Secretary shall
forthwith summon a special meeting.
All notices convening special meetings
shall state the nature of the business to
be considered and no business other
than that mentioned in the notice
summoning the meeting shall be transacted at any such meeting.
(c) Any extraordinary vacancy shall be filled by
the Council at its next meeting from its
members.
(d) Seven members shall form a quorum.
(e) Any member who shall absent himself or
herself from three consecutive meetings of
Executive Committee without leave of
absence of the Council shall thereupon be
deemed to have vacated his or her seat.
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(f) Where an elected member is granted leave of
absence for two months or more, the Executive
Committee shall appoint a replacement for
such period of absence.
Rule 14 provides for the Finance Committee, the
duties of which are to deal with and make
recommendations to the Council in regard to all
matters of finance and other financial duties set out in
rule 14(b).
Rule 14(a) provides:—
The Finance Committee shall consist of the
Preisdent (sic) , the Vice-President, the Honorap1
Treasurer, and three members elected annually in
August by the Council from such of its members as
do not hold office on the Executive Committee,
together with the General Secrerary (sic).
Rule 20 — General Secretary provides:—
(a) Subject to the provisions of Rule 12 Clause (j)
paragraph (viii), the General Secretary shall
be appointed by the Council and subject to the
same conditions and restrictions as an officer
appointed under the Public Service Act.
(b) ...
(c) ...
(d) ...
(e) The General Secretary shall be a member of
the Executive Committee and the Finance
Committee but shall not have the right to
vote...
Rule 22 — Elections, in subrule (a)(1) provides:—
The Returning Officer shall not less than 14 days
and not more than 21 days before the date of commencement of the period for lodging nominations
of candidates for an election for an office, cause to
be published in a newspaper circulating widely
within the State a notice stating that the Returning
Officer is about to conduct elections for certain
offices of the Council of the Civil Service
Association.
There follows a prescription of various other duties in
relation to the election for office which are cast upon the
Returning Officer, and which are in fact, for the most
part, set out in the particulars of the applicant's
particulars of claim.
This application was made by 30 Councillors of the
CSA concerning the elections held on 10 August 1989
for the positions of Executive members, and the
application was clearly that the election should be
declared null and void because of "irregularities"
alleged to have occurred.
Submissions.
The "irregularities" referred to could be placed under
three heads. Firstly, it was submitted that the election
should have been conducted in accordance with rule 22
of the CSA rules. Secondly, it was submitted that, even if
the first was not correct, the election should have been
conducted in accordance with the common law of
elections which required basic procedural matters to be
complied with. Thirdly, there was a campaign of
lobbying by paid appointed officials of the union
against some of the applicants, which constituted an
abuse of the union's resources and gave some
candidates an unfair advantage over others.
It was submitted that there was a real possibility that,
if these irregularities had not occurred, the result could
have been quite different.
There was, of course, no suggestion of impropriety,
fraud or dishonesty, against the respondent Returning
Officer, Mr Kininmonth, who himself gave evidence
and who was joined as a respondent.
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It was submitted that this was an election for office
within the meaning of "office" as defined in section 7 of
the Act and within the rales. "Office" is defined by
section 7 of the Act as is set out above.
It was submitted that the eight positions on the
Executive Committee were for "offices" within the
meaning of the Act and thus the election had to be
conducted in accordance with rule 22 which provided
for a detailed process of election for candidates for
offices within the organisation.
It was submitted that the eight Executive member
positions were offices within definition (a) and (d) of the
definition of that word in section 7.
It was submitted because the election was not
conducted in accordance with the provisions of rule 22
and because of the listed and itemised failures to
comply with rule 22, that an irregularity had occurred.
The ballot itself, it was submitted, was a first past the
post ballot.
It was submitted that if rale 22 did not apply, then the
common law principles relating to elections applied. It
was submitted that the election itself was conducted in
such a relaxed and informal way that it does not even
comply with the basic rules for running an election (i.e.
the common law of elections), and in that context 1 was
referred to Rogers v. CMEWU 68 WAIG 49 and Morgan
v. Simpson (1974) All ER 722. The latter was a judgment
concerning a number of statutes in the United
Kingdom.
Factually, it was submitted that:—
(1) According to the evidence of the Returning
Officer, Mr Kininmonth, 150 ballot papers
were printed, but he was not sure when
pressed.
(2) The Returning Officer was not positive about
the numbers of voters who cast a vote either
formal or informal.
(3) There was no roll available of eligible voters.
(4) There was an attendance book which was not
used as a roll. However, it was required to be
signed.
(5) Ballot papers were handed to those persons
who moved to a particular part of the hall.
(6) At least one new Councillor was issued with a
ballot paper without any check being made as
to his identity.
(7) The Returning Officer could not recall if there
was a ballot box. There was, however, other
evidence that there was a ballot box.
(8) In the counting of the ballot itself, it was in
issue whether it was preferential or first past
the post.
(9) There was no checking procedure to ensure
that every note which had been cast had been
counted or classified as informal.
(10) The Returning Officer made an oral report,
not a written report, to the Council in which he
reported solely on the successful candidates.
(11) The Returning Officer then conducted
another election for the position where there
had been a tied vote, which was conducted
even more informally.
(12) The ballot papers were destroyed and there is
no method of checking whether the ballot was
correctly counted.
(13) If a postal ballot should have been conducted,
then at least 16 people were disenfranchised
by their absence, including Mrs Gillian
Kaub.
It was submitted that it cannot be said with certainty
that the result would, in any event, be different if the
irregularities had not occurred.
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It was submitted that the power to inquire into
elections under section 66 is a very broad and general
power and provides no particular injunction to
consider whether the result might have been effected
one way or the other.
There is nothing in the Act which limits the power of
the President to make orders concerning elections, or
makes it conditional on the finding that the result may
have been different if the irregularity had not occurred,
contrary to the Commonwealth Industrial Relations
Act and its predecessor the Conciliation and
Arbitration Act, which makes that express provision.
It was submitted that Rogers v. Sideris and Tomlinson
(1984) 64 WAIG 262 was authority for the proposition
that the common law of elections had some
relevance.
I was referred to Vehicle Builders Employees
Federation of Australia (South Australian Branch)
(1987) 13 FCR 350, and it was submitted that I am not
required to make a finding concerning whether the
election result might have been different had the
alleged irregularities not occurred.
It was submitted that the events which occurred or the
steps which were omitted in this matter made the
election fall within the definition of "irregularity".
I was referred to the principle that the union's own
resources must not be used in relation to an election [see
Brown v. SSTU (No. 2) (No. 2000 of 1989) (unreported),
Scott v. Jess (1984) SIR 317 and Rogers v. Sideris and
Tomlinson 64 WAIG 262],
The submission on behalf of the respondent union,
represented by Mr Momber. was along the following
lines:—
(1) That the onus lies upon the applicant to prove
the allegations contained in the application.
(2) That it is not for the CSA to prove that it
conducted its elections properly or that the
result was a proper one, and I was referred to
Gairns and Dempsey v. SSTU 69 WAIG 2340,
Rogers v. CMEWU 68 WAIG 49 and
Silberschneider v. AMWSU 67 WAIG 1533.1
agree with the submission.
(3) It was also submitted that it was not for the
President to substitute a different voting
system for that which existed.
(4) It was further submitted that Morgan's Case
(op. cit.) was not apposite since that case related
to a particular statute or statutes, namely the
Representation of People's Act 1949 (UK) and
others.
(5) It was submitted that O'Dea P. found that the
President should only interfere if the election
result were effected by irregularities.
(6) It was submitted that Mr Kininmonth had
given evidence that he had followed precisely
the procedure which had existed in the
respondent CSA for these elections, and
which he had observed over many years, either
as a Returning Officer or as a member of
Council.
(7) It was submitted that much was made of the
fact that 14 of the 16 new Councillors, if not all
of them, attended the election and that that
had not happened before, but on this occasion
Mr Kininmonth had told them that they could
come and vote and seek election for
themselves.
Mr Momber made a number of submissions as to
how the election was properly conducted (see pages 246248 of the transcript). He also submitted that there was
no evidence that the votes were not properly cast and the

effect of those votes was not a proper result, or that any
persons were influenced in one way or another
improperly.
As to the allegation of canvassing, there was no
evidence that the effect of any conduct by any paid
official resulted in a particular outcome of the
election.
Mr John Orton, for example, had said at page 108 of
the transcript, that notwithstanding the conversation
with one Sue Lloyd, an industrial officer employed by
the respondent Association, he did feel as though he
had been unduly influenced, and what she said did not
affect the way in which he intended voting at the August
meeting (see page 109 of the transcript).
In addition, Mr Cliff McKinley gave evidence that on
two occasions Neville Hodgson, also an industrial
officer, and Sue Lloyd had spoken to Councillors in his
presence saying that certain Councillors were trying to
undermine the interests of the Council and the
functions and performance of the General Secretary,
but none were called to confirm this. These were
expressions of a point of view.
It was submitted, however, that there was no evidence
that paid officials of the union were directed by the
union Executive or by the General Secretary to lobby
Councillors for the purpose of obtaining a particular
result. There were, however, complaints, on the
evidence of Mr McDonald and Ms Robertson, that the
President was informed of this problem and called a
meeting of the principal officers and the senior
industrial officers, namely Mr Rowton. Mr Bowler and
Mr Smith.
It was submitted that individual salaried officers of
the association felt under threat from individual
Councillors on the Executive and responded
accordingly. Mr Momber conceded that there is no
doubt that it is improper for a staff member to involve
himself in his employer association's politics.
It does not. however, he submitted, matter what rules
the association might provide. It is never going to be
able to stop a salaried officer from seeking to protect
his/her position. This was particularly the case with
relationships which existed in this association where
salaried staff work very closely with Councillors and
have mutual concerns, mutual gripes and a
commonality of interests.
Mr Momber criticised the fact that some 30 people
have been named as applicants in the proceedings and
that few, if any of them, had given evidence. It was
submitted that this was a petition at best and perhaps a
malicious prosecution by people who were not
concerned.
It was also submitted that the Committee of Management of the organisation is the Council as rules 13 and
14 demonstrate, and the Executive is merely a
Committee comprised of people who are already
officers of the association.
It was submitted that office held on the Executive
does not fall within the definition of "office" within
subparagraph (a) or (d) of the definition of that word in
section 7. An office, in Mr Member's submission, is
confined to positions elected by the general
membership in respect of the management of the
organisation.
It was further submitted that section 56 of the Act
could not apply to elections to sub-Committees or
subordinate positions filled by people who are officers
elected in the proper weight of their office, namely a
position on the Council, and that this would make
unions unworkable. Thus, rule 22 has no application.
That was Mr Chaney's submission on behalf of Mr
Kininmonth. He adopted the submissions on the law
made by Mr Momber and particulars relating to onus
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and the requirement for finding that an irregularity
must have a bearing on the outcome of the election in
order to have the President exercise his discretion to
declare the results null and void.
Mr Chaney's submission was that the absence of
such a provision in section 66 did not mean that that
would not guide me. In any event his submission was in
the exercise of discretion it is a logical criterion by
which the discretion under section 66 conferred upon
the Court should be exercised.
Mr Chaney also submitted that the terms of rule 22.
by an ordinary reading of that rule, simply does not
support the contention that it could apply to the election
of members of the Executive Committee and Finance
Committee.
It was submitted that, because in rule 22(a)(1) there is
mention broadly of that portion of the subrule in
respect to an office, it is then argued that a position on
the Executive Committee and Finance Committee
constitutes an "office" within the meaning of the Act.
Rule 22 then applies, but the submission ignores the
latter wording of that subrule which specifies those
"offices" to which the rules apply, including rule
22(a)(3).
It was submitted that it is simply impossible, given
that one cannot be a member of both the Executive
Committee and the Finance Committee, for all of those
requirements in rule 22 to be put into effect and for there
to be an election of both Committees in August.
It follows, therefore, that there is a clear intention that
rule 22 is not applicable to Executive and Finance
Committee elections.
It was submitted that Morgan's Case (op. cit.) was not
applicable as an authority in the matter. It was also
submitted by Mr Chaney that the alleged
"irregularities" were not, in any event, harmful. There
was in fact no reason, as Mr Chaney submitted, to
suggest that the result which was obtained in the
election was not a fair and proper result and the election
should not, therefore, be susceptible to any interference
from the Court.
The evidence. Mr Chaney submitted, falls far short of
demonstrating that any different person would have
been elected. The burden of proof which lies squarely
upon the applicants had not been, therefore,
discharged.
Facts.
There was evidence adduced for and on behalf of the
applicant, but none adduced for and on behalf of the
respondents. I have canvassed the evidence of all the
witnesses in detail. They included Mr Kaub, who is and
was a member of Council and who stood unsuccessfully
for membership of the Executive, Ms Robertson, who
was similarly involved, Mr McDonald, a VicePresident of the respondent Association, and various
others, including Mr McKinley, an organiser with the
respondent Association, who left his employment there
on 23 June 1989.
The background to the matter, on the evidence, is
quite clear. A number of new persons had been elected
to fill casual vacancies on the Council, some 16, of
whom 14 were present on the night. There was some
evidence that this was an unusually large number.
At the meeting on the evening of 10 August 1989, the
Council met under the rules to elect the members of the
Exexutive Committee and the Finance Committee.
About 155-160 persons were present (see page 71 of the
transcript). There are about 150 Councillors. They met
at the CSA offices. Mr McDonald told me that the
procedure for election had been approved by Council
in 1978. There was another procedure whereby
candidates could give a brief election speech at the
Council meeting where the election took place, but this

did not take place this year. There was some discussion
and criticism by Mr Kaub of the use of a ticket by some
candidates. That did occur. However, no significance
attaches to it.
The election occurred under the supervision of Mr
Kininmonth. There was no electoral roll used, but an
attendance book was signed. Council members,
including new Council members, were directed by the
President and others to sit in an area set aside. The
balloting occurred in the middle part of the meeting.
According to Mr Kininmonth, most of the new
Councillors were known to the staff and the President,
Mr Owen Middleton.
Ballot papers were handed out by five paid officers of
the respondent Association. The ballot papers were in
the Returning Officer, Mr Kininmonth's possession. He
observed them being filled in. The papers were collected
by the people assisting and taken to the back of the hall
where the Council was sitting, behind screens to be
counted. Three Councillors were elected as scrutineers
and they moved straight behind the screens where the
counting was to take place. After the counting, which
Mr Kininmonth described, the Returning Officer gave
the President a list of names and he read out the eight
successful candidate's names.
The Finance Committee elections were conducted
using the same procedure. The only complaint which
occurred was during the counting process by a person
who came in late and was declared ineligible.
Immediately following the election, Mr Kaub rang
Mr Kininmonth and asked for the papers. Mr
Kininmonth told him that as far as he was aware they
had been destroyed. The next day Mr Kininmonth rang
a CSA officer, Mr Stewart, who said that they had been
placed in the rubbish bin.
It is clear from Mr Kininmonth's evidence that he
conducted the elections in the manner laid down by a
Council decision in 1978 and the standard practice of
the Council (see page 43 of the transcript). I so find.
The election was conducted on a first past the post
basis, although Mr Kininmonth told me that some
voters may have attempted to vote by a preferential
system.
It is clear that there was a secret ballot, but that there
was no postal ballot available for absent Council
members.
The process was described by the Vice-President, Mr
McDonald, as a very formal, very well run poll.
There was, on the unchallenged evidence of Mr Kaub
(see page 150 of the transcript), 16 members of Council
who apologised for not attending the meeting of 10
August 1989. The register recorded the names of 119,116
or 123. After sighting the minutes, Mr Kaub said there
were 123. There were absentees who did not apologise.
Mr Kaub referred to a ticket of eight people, of whom
one was not elected. He also provided an analysis of
voting figures.
It was clear from Mr Kaub's evidence that he could
not say that there was any vote cast which was not
recorded, or that he was aware of any vote cast by any
person on the basis of misleading information, or that
any vote cast was not counted and recorded properly.
Mr Kaub's complaint, as his evidence revealed (see
page 166 of the transcript), was that he was not
convinced that the issuance of ballot papers and the
procedural aspect of recording the ballots enabled the
current members to show up in the results, in that 113
people cast vote in the Executive election and 108.6 did
in the Finance Committee election. However, there was
no clear explanation for that and the likelihood of
persons leaving did exist, as I find. It was clear, on Mr
Kaub's evidence in cross-examination, that people
could have left between ballots (see page 167 of the
transcript).
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Mr Donald Gordon Newman, a newly elected
Councillor, said in evidence that the conduct of the
ballot in his opinion, was very poor. No-one checked
his credentials to vote. That, of course, was patently, on
all the evidence, the case.
There was evidence from some witnesses relating to
another facet of the application. That came from Ms
Robertson, Mr McKinley, Mr Kaub. Mr Orton and Mr
McDonald.
The evidence revealed quite clearly that there was illfeeling between some members of the Council and of
the former Executive, of whom Mr Kaub and Ms
Robertson were included, and some members of staff,
including the General Secretary, Mr Mark Smith.
The evidence is clear that Mr Smith was heard by Ms
Robertson after a Council meeting (which she put some
time in April 1989), to congratulate two members of
Council after they had voted and said "You will get your
reward". She named those Councillors as Jane Van den
Herik and lan McLeod. In May, June and July 1989 she
made complaints to the President, Mr Owen Middleton
about staff lobbying Councillors to have certain
members on the Executive. Ms Robertson was, of
course, a person who admitted that she had had many
conflicts with the General Secretary. However, the
evidence to which I referred was not denied.
Mr John Orton who was at all material times and is
now a member of Council of the CSA had a conversation with Ms Sue Lloyd, an industrial officer employed
by the CSA on 10 June 1989 when the first full list of
candidates for Executive was circulated. Before that Ms
Lloyd had indicated that Ms Jane Van den Herik would
be standing for the Executive. On 10 June 1989 Ms
Lloyd told him that there were members of Executive
who were "taking over the Executive and going against
Council". She said, paraphrased, that Ms Van den
Herik would be a good candidate and tried to influence
Mr Orton on his evidence, but he was not so influenced.
Mr Ross McDonald, a Vice-President of the
Association, gave evidence.
According to Mr McDonald's evidence, he became
aware of complaints and allegations about paid officers
lobbying against members of the Executive. As a result
of a telephone call from a Councillor he had a
discussion with the President on the matter of staff
campaigning for Councillors" elections to the Executive
Council. There were complaints from Ms Robertson.
In early June, as the evidence reveals (and it was not
challenged), the Vice-President. Mr McDonald and Mr
JeffDavids, the Treasurer, met with Mr Mark Smith. Mr
Ron Rowton and Mr Mel Bowler, the three principal
officers of the staff of the Association. The staff had a
complaint that the Executive had discussed the future
role of the General Secretary. The question of staff
canvassing members for Executive was discussed. Mr
Bowler acknowledged it by saying "What do you
expect?" Mr Bowler is the Assistant General Secretary,
and Mr Rowton is the Director of Industrial Services.
Mr McDonald gave evidence that despite the failing
of a motion to make staff canvassing of Councillors a
disciplinary matter, the current policy was no
canvassing. Put shortly, the meeting was ineffective.
I also heard evidence as I said from Mr McKinley to
the following effect. He told me that at the second last
Council meeting which he attended before he ceased
his employment with the CSA. one Neville Hodgson, an
industrial officer, expressed his comments to a group of
Councillors on two matters, the upcoming election and
also a number of motions that had been put by
Executive or been put by Council or going to be heard
that night. He said that some Councillors should not be
re-appointed or elected since they were trying to get at
Mark Smith "and it would not be for the good of the
Association".

-
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At the final Council meeting before these elections,
Ms Lloyd came to Councillors and mentioned the
forthcoming election. She commented about Mr Kaub
and persons who on the evidence had some coincidence
of views with him, namely David Smith, Diane
Robertson and Astrid Gwynne, alleging that in relation
to those persons, except David Smith, that they were out
to destroy the Association and Mark Smith.
Mr McKinley's evidence also was that on one
occasion Mr Mark Smith had instructed the organisers
to talk to Councillors about the forthcoming election.
Mr McKinley took that as an instruction, although he
did not carry it out.
It is clear that, concerned with all these matters, was
the question of the future of Mr Mark Smith's
employment as General Secretary.
There was no evidence called by the respondents.
I therefore find the facts as set out above. In
particular, do I find that members of staff on four
occasions attempted to canvass or influence members
of Council in relation to the election for the Executive
which occurred on 10 August 1989. In particular, there
was an admission by Mr Bowler, as I find, that such
canvassing had occurred. There is no evidence as to
what effect such canvassing had, as I find. I also find
that no vote was cast which was not counted, and that
there is no evidence that the vote of any person was
influenced or occurred in any improper manner.
I am unable to find, on the balance of probabilities,
that the election result for either the Executive or the
Finance Committee was wrong or miscounted.
I find as a fact that the meeting was conducted in the
manner which I describe above, and I find all these facts
established on the balance of probabilities.
Conclusions.
There was no suggestion before me that these were
not applications by persons entitled to make
application under section 66 of the Act, and that the
respondent organisation was an organisation as
defined in section 7 of the Act, and as referred to in
section 66.1 find that they were.
The applications were concerned, as the evidence
above reveals, with elections for positions on the
Executive and on the Finance Committee of the
respondent union.
I have already referred above to rule 13 to which the
Executive Committee owes its existence, and rule 14 to
which the Finance Committee owes its existence.
The persons elected to positions on both those bodies
are elected by and from the Council by the provisions of
those rules.
In the case of the Executive Committee, rule 12(a)
clearly provides that the Executive Committee shall
consist of eight members elected annually in each
August by and from the Council.
The Finance Committee will also consist of three
members elected annually in each August by and from
the Council, as well as the President, Vice-President
and Honorary Treasurer.
I have also referred to the two very relevant
definitions of "irregularity" and "office" which appear
in section 7 of the Act.
It seems to me that one must first establish whether
these were elections which were required to be
conducted in accordance with the rules of the
respondent.
Rule 22 prescribes for elections to be held by the
Returning Officer. Rule 22(a)(1) prescribes for the
calling of nominations by notice "for an election for an
office". The notice is required to state that the Returning
Officer is about to conduct "elections for certain offices
of the Council of the Civil Service Association".

70W.AJ.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

It is clear from rule 12(e)(1) that the Council is to be
elected by the financial members of the association.
Indeed, if one looks at the plain words throughout the
rules, it is clear that it is concerned with elections to the
Council by the financial membership of the union.
It is also clear, if one reads the whole rule, that "office"
can have only one meaning and that is "offices of the
Council" [see rules 22(a)(1), 22(a)(2), 22(c)(1), 22(d)(1),
22(e)(1) and 22(g)]. Rule 22 cannot relate to the election
for the offices, the subject of these reasons.
There is simply no provision for the manner in which
elections from Council to the Financial Committee and
the Executive are to be conducted, because they are
plainly not "offices" as referred to in rule 22, although
they may be "offices" held by "officers" as defined in
section 7 of the Act.
In particular, apart from the plain words, they are not,
because rule 22 provides for election from all the
financial membership. Rules 13 and 14 respectively
provide for election to the Executive Committee by and
from the Council, who are elected by the members at
large.
In other words, there are specific and clear separate
electoral processes provided for election to the Finance
Committee and the Executive Committee, and the
persons who do the direct electing are not the financial
membership at large.
Thus, there is a collegiate system whereby the
membership elects the Council (see rule 12 and rule 22),
and the Council, by and from its members, elects the
Finance Committee and the Executive Committee
(except for the President, Vice-President and Honorary
Treasurer) in each case is elected by and from the
membership of the Council.
It is quite clear that the Council is the Committee of
Management of the Association. Rule 12(a) specifically
prescribes:—
The management of the Association shall be
vested in a Council which shall be elected from the
financial membership of the Association and shall
comprise:
(1) One President, elected by all financial
members by secret postal ballot.
(2) One Vice-President, elected by all
financial members by secret postal
ballot.
(3) One Honorary Treasurer, elected by all
financial members by secret postal
ballot.
(4) Councillors who are members of the
Department they represent, elected by the
financial members in such Department
by secret postal ballot.
The Executive Committee's duties are to be
responsible for the proper conduct of the business and
the carrying out of the policy of the Association, subject
to the resolutions and decisions of the Council and to
the Constitution and these rules.
The General Secretary is a member of Executive, and
whether he/she should properly be, since he is not
elected, is debatable, but that is another matter [see rule
13(a) and rule 20],
However, let me first say, and I so find, that the two
subject elections for the reasons which I have set out
above, were not required, under the rules, to be
conducted in accordance with rule 22.
The Executive is, by prescription, not the Committee
of Management, but a Committee to carry out the duties
allotted to it by the Committee of Management and
arguably, at least in part, the sub-committee of
Management of sorts.
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I should add that for the purposes of this application,
I adopt what was said in Re Elections for Offices in
AMIEU (1963) 5 FLR 260 at 265, Jutte v. Amalgamated
Engineering Union (Australian Section) (1967) 10 FLR
195 at 201 and Re APTU 28 ALR 330 at 333. wherein a
Committee of Management is described.
I also say that the nature of a Management
Committee is a small group of natural persons to be the
appropriate group to manage the affairs of the
incorporated body, subject to eventual control by all the
members. Though, in theory, the ultimate control is
conferred upon and restrained by the members of the
incorporated body, in practice, the group managing the
affairs of the incorporated body has very substantial
control over the affairs of that body, the affairs of its
members, and the privileges and obligations affecting
different groups of members within that body. Within
organisations, the Committees of Management
constitute the managing group (see Allen v. Townsend
16 ALR 301 at 349 per Evatt and Northrop J.J.).
I have already said that the rules which apply for
election to "offices", as I interpret the meaning of that
word in rule 22, cannot apply to elections to the
Executive Committee and the Finance Committee.
It was submitted that where the rules do not provide
for the manner in which some part of union business
should be transacted, and there was cited to me a dictum
from Jones v. Farrow 20 FLR 73 at 83, which I reproduce
hereunder:—
If one takes the view that the rules are mandatory
and are to be given a rigid interpretation, nevertheless they cannot be given an operation beyond the
point to which they go. If a matter arises which is
not covered by the rules, then the organization has
to act in the absence of rules. There is a void which
exists, and that void has to be filled. A union is not
to be stultified in its actions by the absence of rules.
The rules of the union may provide how, where
they are silent, action is to be taken, but where this
is not so the union is entitled to adopt its own
machinery to meet the situation. The ordinary
rules of common sense must apply.
I agree with that submission. However, there are
other considerations which I will come to later in these
reasons.
The most apposite definition of "office" is that
contained in definition (c) of the definition of that word
in section 7 of the Act. These were clearly, elections for
office as office is defined in section 7 of the Act [see
paragraph (d) of the definition in section 7], That
paragraph defines "office" to mean, inter alia:—
an office within the organization for the filling of
which an election is conducted within the
organization.
Offices of membership of the Executive and the
Finance Committee are offices within that definition.
I say that because there is no doubt that an election is
conducted within the organisation for the filling of the
office of member of the Executive Committee, and of
the Finance Committee. I so find.
The election, in both instances, is by and from
Council, but that does not matter.
This is still "an election for office" under the Act, but
not "an election for office" within the meaning of rule
22.
That being so, the rules should have provided for the
election to be conducted under section 56 of the Act.
In Higgins v. Nicholl 18 FLR 343 at 353-354, Joske J.
said:—
a liberal interpretation should be given to
statutes, rules or documents whenever it is possible
to do so where they are capable of two or more
interpretations that one should be given which
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would best carry out the intention for which the
statute, rule or document has been formulated. No
doubt those who favour a rigid construction will
say this is straining the language which has been
used.
Even with the generous interpretation which is
required to be applied to union rules, it would be
torturing the rules, as they read, to apply them to these
elections.
In addition, there is specific provision in the rules, in
this case, for the Council to interpret doubtful rules, and
in matters in relation to which the rules are silent, it may
regulate its own procedure [see rule 12(k)].
The subrule also prescribes that, in all cases, the
decision of the Council shall be final.
Of course, such a decision could not be final in the
face of the jurisdiction of the Commission under
section 66.
Put shortly then, the Council has applied its own
rules for election to the "offices" of member of the
Executive and member of the Finance Committee.
The question then is whether that was a valid exercise
of the Council's power under the rules, or whether other
rules for election apply, or should apply.
When this hearing was reconvened by me to hear
argument on these matters in the interests of the proper
determination of the application, Mr Member made
something of the fact that this issue was raised by the
Commission. However, there is power and duty in the
Commission to consider matters and find and order
under section 26(2), even were the matters which I
raised not part of the logical consideration of what
rules, if any, were or should have been applicable to
these elections. In fact they are of the latter type.
The matters then raised by me with the parties are
directly relevant and so gave the opportunity for further
argument. As I have found, the office of member of the
Executive Committee and of the Finance Committee
are "offices" as defined in section 7 of the Act.
That is clearly the case, also, because they are offices
"within the organisation for the filling of which an
election is conducted within the organisation".
Factually, that is also the case, as I find.
Since these are "offices" as defined in the Act. then
the rules of the organisation are required, quite
unequivocally and mandatorily, to provide for the
manner in which an election is to be conducted.
The rules patently do not provide for the type of
voting system, or for the manner of election, or for the
other compulsory requirements which section 56(1)
requires the rules to provide for.
One must look at the whole of the Act, including
section 6(1). It is clear that section 56 is a fundamental
provision directed to ensure the existence of the
democratic control of organisations which the
principal objects of the Act set out in section 6(f).
The first question is whether the section is mandatory
or directory.
By virtue of the use of the word "shall", the provisions
are mandatory (see section 3 and section 56 of the
Interpretation Act 1984).
If one looks at the words and the significance of the
provisions, these are mandatory provisions. They are
not directory, and, even if they were, there has been no
substantial compliance in the rules (see Hunter
Resources Ltd v. Melville 164 CLR 234).
Thus, the rules, contrary to section 56, do not provide
for the matters to which I refer.
In addition, because of the express provisions of rule
22, one cannot say that the intention was to apply those
rules to these elections.
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Because of the action of the Council, many of the
matters required to be set out in the rules by section 56
were, in fact, carried out at the elections, but there were
some significant omissions as I hereinafter comment.
However, I find, and the evidence is clear, that there
was no provision for absent voting, and there was no full
declaration of the result of the ballot.
Rules 13 and 14 do provide for the manner in which
persons may become candidates for election, in part,
because they provide that the election is to be from
Council. However, they go no further.
It was submitted to me that, once the organisation is
registered, section 58 provides that the Registrar:—
shall thereupon give to the organization a
certificate in the prescribed form which until
cancelled is, subject to this Act conclusive
evidence of the registration of the organization
under this Act and of the union having complied
with the prescribed conditions that entitle it to be so
registered.
As I understand Mr Member's submission, that
provision means that the President, by virtue of section
66, cannot go behind the certificate and inquire whether
the rules comply with the Act.
However, the President is entitled to inquire whether
a rule is contrary to or inconsistent with any law.
In any event, the certificate really only certifies that
the conditions prescribed under section 56 have been
complied with, and that it is thereby entitled to
registration.
Mr Momber went on to submit that the rules had also
been examined by the Full Bench on other occasions,
and the Full Bench found nothing wrong with them.
In relation to that second submission, I must say that
the President cannot necessarily be estopped from
exercising his jurisdiction insofar as it exists, by what
occurs before the Commission as otherwise constituted.
That jurisdiction is the jurisdiction expressly conferred
on him by this Act [see section 14(1)]. Section 66
expressly confers jurisdiction. Some assistance can also
be derived from the Federal legislation as it existed
before 1988.
Section 133 of the Conciliation and Arbitration Act
1904 provided:
(1) In addition to the conditions referred to in
subsection 2 of section 132, the conditions to be
complied with by associations applying for registration as organisations and by organisations
include a condition that the rules of the association
or organisation ...
There follow a number of requirements prefaced by
the word "shall" of similar nature to those contained in
section 56 of the Act.
The section was said not to require that the rules
relating to elections of officers shall be without flaw, but
merely that they may be reasonably expected to
constitute a satisfactory scheme for avoidance of
irregularities [see Purse v. the Amalgamated Society of
Carpenters and Joiners of Australia (1952) 75 CAR 88].
However, in this case, even if I agreed with that
authority, there was no such scheme, in place section 56
provides such a scheme.
Section 135 of the previous Federal Act also provided
that a certificate of registration given under that section
[conceded to give similar effect to that which section
58(1) does in this Act], shall, until proof of cancellation,
"be conclusive evidence of the registration of the
organisation therein mentioned and that it has
complied with the prescribed conditions to entitle it to
be registered. However, it cannot be conclusive
evidence of the validity of such registrations" [see
FEDFA v. BHP Ltd (1911) 12 CLR 398], Under the
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similar former Western Australian provision, the
Industrial Appeal Court held, in relation to different
subject matter, that the statuory prescription which
arose related only to a state of affairs which existed as at
the date of registration [see TAB v. Commission Agents'
Union (1967) AILR 485 and 67 WAIG 941],
Thus, it is quite clear that any submission that the
certificate of registration is conclusive evidence of
compliance with the conditions set out in section 56 in
the face of the exercise of the President's jurisdiction
and power under section 66 of the Act, is wrong (see also
Federated Engine Drivers Association v. BHP 12 CLR
398).
The plethora of Federal authorities which deal with
rules and their validity or invalidity long after the time
of registration support this view [see Morris v. FLAIEU
35 FLR 60, Cook and Others v. Crawford (1982) IR 422
and Squires v. Stephenson and Others (1983) 4 IR 84].
Section 140 and section 141 of the Federal legislation,
as it then was, deal with the striking down of rules on
similar, but not identical grounds to section 66(2)(a).
Indeed, the contravention by a rule of an
organisation of section 140(1) was not perse a course of
invalidity. It becomes void only from the date of an
order of the Commonwealth Industrial Appeal Court
(see per Dixon J. and Kitto J. in the Queen v. Shearer and
Others; ec pane AEU 103 CLR 368).
It would seem that unlike section 140, as it then read,
section 66 has no independent invalidating operation
of its own [see the Queen v. Shearer and Others; ex pane
AEU (op, cit.)].
It is, however, quite open to the President to decide
matters raised under section 66, and for these reasons
he/she is not barred by section 58(1).
In that the rules make no provision that the section
56(1) provisions apply, the rules are defective and are
contrary to the Act which is the law governing the
rules.
It was submitted that the fact that the elections were
conducted, other than in accordance with the rules
prescribed for in the Act, constituted an "irregularity" as
defined in section 7.
Thus, the rules of the organisation are, in particular,
defective in that they do not provide for the conduct of
every election to an office within the organisation
(including the acceptance or the rejection of
nominations) by a returning officer not being the
holder of any other office, and, further, that those
matters required by section 56(1 )(d) to be provided for,
were not provided for.
If there were no provision under the rules for the
manner of conduct of the elections, then, it was
submitted that the common law of elections applies.
In my opinion, Morgan's Case (op. cit.) does not apply
any common law of election. It applies the Statute law of
the United Kingdom. A reading of the case clearly
reveals that.
However, the Association, through its Council, is
required by law to exercise the powers conferred upon it
bona fide for the purposes for which they are conferred
for the objects of the union. These include rule 3(a)
which reads as follows:—
The principal objects of the Association shall be,
by all lawful means, to protect and promote the
interests of the membership by:—
(a) encouraging and facilitating the
democratic control of the Association by
the membership and the participation of
the membership in the development of
the Association policy and action;

The next question is whether the election was
conducted with irregularity. There was an election
conducted under the rules. The rules did not prescribe a
format for these elections.
An irregularity nonetheless can exist. It is defined in
the Act. The Commonwealth legislation is and was
different.
The President's power under section 66(2)(e) is one
"to inquire into any election for an office in an
organisation", if it is alleged that there has been an
irregularity in connection with that election.
The President can then make such orders and give
such directions as he considers necessary to cure the
irregularity etc, or to remedy or alter the direct or
indirect consequence thereof and do certain things
under section 66(2)(f).
As to the question of irregularity, in the other sense
referred to, in relation to the election for office on the
Executive, I would observe as follows.
An irregularity to be in connection with an election
must be by virtue of the definition in the Act, a breach of
the rules of an organisation or any act, omission or
other means by which the full and free recording of
votes is attempted to be prevented or hindered. I refer to
R. v. Gray; ecpane Marsh (1985) 157 CLR 351 at 368 and
Re Collins and Others; ex pane Hockings (H.C.) FC 89/
037 (unreported), which latter judgment was drawn to
my attention.
There was evidence of some staff attempts to
influence the election by canvassing. There was no
evidence that this was encouraged, directed or
authorised by the Council or Executive of the Union.
Thus, the union was not itself applying its resources for
or against one candidate.
There might be circumstances where a failure to
prevent staff from interference in an election might be a
breach of duty under the rules by the Council and/or
Executive, as well as constituting an irregularity.
In this case, it was submitted that the omission
constituted an irregularity, presumably because the
omission from the rules was one by which the full and
free recording of votes by persons entitled to record
votes and by no other persons or a correct ascertainment or declaration of the results of the voting is or was
attempted to be hindered.
However, within the definition, the full and free
recording of votes was hindered, because there was no
provision for absent votes.
I now turn to whether there was an "irregularity" as
alleged in the particulars to the application, apart from
any irregularity which arose because there was a breach
of the rules.
The evidence in support of that can be summarised as
follows, and I find as follows:—
(1) A Ms Sue Lloyd, an organiser employed by the
respondent, rang Mr John Orton, a member of
the Council, and sought to canvass his vote for
a candidate.
(2) The Secretary of the union was heard to be
promising a member of Council — You will be
rewarded, after a meeting.
(3) There was a meeting between three senior
members of staff, Mr Rowton, Mr Bowler and
Mr Smith with members of the Executive on
the subject of staff canvassing Council
members. Mr Rowton conceded at that
meeting that such canvassing had occurred.
(4) There was evidence from Mr McKinley that
Mr Smith, the General Secretary, told staff to
speak to Council members about the
election.
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(5) There was evidence of a policy (see Mr
McDonald's
evidence)
against
staff
canvassing Council members.
(6) Mr Momber conceded that canvassing had
occurred, and submitted that it was
understandable in the circumstances.
The question was whether it constituted an
irregularity as defined. In the circumstances, it is clear
that did.
I turn in more detail to the question of the irregularity
occasioned by the canvassing of members of Council by
employees of the respondent. There is no evidence that
that affected in any way the result of the election.
However, I am not of the opinion that I am bound by
Federal authority which deals with the necessity, to
prove an election result has been affected before relief
was granted. That authority is based on the precise
terms of the Conciliation and Arbitration Act 1904.
However, in this case, notwithstanding that a meeting
took place in which this issue was raised between the
President. Senior Vice-President, Vice-President,
Treasurer and senior elected officers. I am not
persuaded on the balance of probabilities that the
canvassing was so widespread or serious that I would
exercise my discretion on all of the other evidence of
results etc to invalidate the election.
In any event, some of the evidence referred to above
occurred before nominations were called, and was thus
less serious, even if it were relevant. The evidence just
rests on the side of my not interfering on that ground.
However, that is not to say that those matters are not
matters of seriousness for the union. They are and if not
remedied might cause serious problems. They migh.
well attract the exercise of my discretion, if the factual
situation were slightly different, or if repeated.
These acts (or at least those, arguably, which occurred
after nominations were called) did so, because within
the definition of irregularity, constituted acts by which
the full and free recording of votes by persons entitled to
record votes was attempted to be prevented or hindered.
However, there was thus, as I find, an irregularity as
defined.
I turn to the other question of the validity of the
election itself. The fact of the matter is that an election
was conducted according to procedures applied by the
Council. The Council had no right or power to so
regulate. These were elections for office for which the
Act prescribes stringent basic procedures to be spelt out
in the rules of the union. The rules were defective. The
Council acted ultra vires the rules and contrary to the
Act.
Further, this was an election which did not provide
for postal ballots, a minimal requirement of a
mandatory nature under section 56 of the Act, and 16
persons out of 150 could not vote (i.e. more than onetenth). I regard that as important.
Of course. Federal authorities to which I refer above,
so far as I can discern, have dealt with odd rules which
do not comply with the Conciliation and Arbitration
Act or the law [see Morris' Case and others (op. cit.)\. and
are not authority for the proposition that a failure to
provide for all the matters required to be provided for in
the rules does not represent a ground to invalidate an
election.
There is a clear general power under section 66, as
well as more precise powers under section 66(2)(e) and
(1). There is thus a distinction between those Federal
cases to which I have referred and this case where all of
the prescriptions of section 56 are missing from the
rules. Again, I do not need to find that the election result
was affected. However, it would seem to me that I would
not be acting according to the merits of the case were I to
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permit an election legislated for by the Council to fill a
hiatus which should have been prevented by properly
prescribed rules. The applicants have established their
case.
It was submitted that I have wide powers to validate
the election and should exercise them, having regard to
the fact that there was no real defect in the election [see
section 66(2)(ca), (e) and (1)].
The problem caused an application from almost onefifth of the membership of Council, with only one
person retreating from that position, not that that on its
own would be significant necessarily. However, that
would, with other factors, certainly persuade me to
exercise my discretion in the applicants' favour.
In addition to that, although it is a matter (and
pertains to the exercise of my discretion), since the
elections are by and from 150 people, the situation is
comparatively easily remediable.
I would exercise my discretion to invalidate the
election. It was conducted without the authority of and/
or contrary to the Act which is "the law" pertaining
within section 66 of the Act. I will not disallow rules 13
and 14, but order them to be altered by the union in
consultation with the Registrar within 21 days of the
date of my order.
Further, I will deem the two Committees to be
properly constituted and elected until the declaration of
the poll of the new election for the two Committees,
which I order to be completed in accordance with the
altered rules within 42 days of the date hereof. My
findings and the exercise of my discretion fit best the
equity, good conscience and substantial merits of the
case.
The discretion of the Commission ought to be
exercised as requested by the applicants. In my opinion,
based on Parks v. Carpenters, Joiners, Bricklayers and
Stoneworkers Union 63 WAIG 2330 I should exercise
my discretion to declare both elections invalid. I do so
having considered all of the evidence and all of the
authorities cited to me. I have also reached my
conclusions taking into account what Brinsden P. said
in FMWU v. HSOA and Others 65 WAIG 2033 at
2034.
Order accordingly.
Appearances: Ms P. Giles (of Counsel) on behalf of
the applicants.
Mr P. Momber (of Counsel) on behalf of the first
named respondent, the Civil Service Association of
Western Australia Incorporated.
Mr J. Chaney (of Counsel) on behalf of the second
named respondent, and with him Mr J. Kininmonth,
the second named respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 66.
Jan Herman Kaub and Others
and
The Civil Service Association of
Western Australia (Incorporated)
and David John Kininmonth.
No. 2194 of 1989.
BEFORE THE PRESIDENT.
P.J. SHARKEY Esq.
14th day of December 1989.
THIS matter having come on for hearing before me on
the 8th day of September 1989 and having heard Ms P.
Giles (of Counsel) on behalf of the applicants and Mr P.
Member (of Counsel) on behalf of the first named
respondent, the Civil Service Association of Western
Australia Incorporated, and Mr J. Chaney (of Counsel)
on behalf of the second respondent, and with him Mr J.
Kininmonth, the second named respondent, and
having reserved judgment on the matter, and judgment
being delivered on the 7th day of December 1989, it is
this day, the 14th day of December 1989 ordered,
directed and declared as follows:—
(1) That there was an irregularity in the election to
the office of member of the Executive
Committee and the Finance Committee of the
respondent association conducted on and
prior to the 10th day of August 1989
constituted by the failure of the respondent
association's rules to comply with section 56 of
the Industrial Relations Act 1979 (as
amended) ("the Act").
(2) That the rules, as they existed at the time this
application was heard, failed to comply with
the law, in that those rules required to be
included by section 56 of the Act were omitted
from the rules of the respondent association.
(3) That the said elections for the office of
members of the Executive and the Finance
Committee of the said association are hereby
declared invalid, provided that until the
electoral process herein referred to is
completed the said offices are deemed to be
validly occupied by the persons occupying
them as at the date of this order.
(4) That new elections for office on both
Committees commence and be completed on
or before the 28th day of February 1990.
(5) That the rules be altered to comply with
section 56 of the Act, and such alterations be
made subject to the directions and in manner
approved by the Registrar on or before the 9th
day of February 1990.
(6) That the same be conducted in accordance
with the rules as altered.
[L.S.]

(Sgd.) P.J. SHARKJEY.
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 66.
In the matter of an application by
Jan Herman Kaub and Others
and
The Civil Service Association of
Western Australia Incorporated.
No. 2194 of 1989.
PETER LAURENCE WISHART.
Acting Deputy Registrar.
10th day of January 1990.
Decision.
HAVING been directed by the President in his Order
dated 14 December 1989, I have this day registered
alterations to Rule 13.—Executive Committee and Rule
14.—Finance Committee of the registered rules of the
Civil Service Association of Western Australia
Incorporated.
P L. WISHART,
Acting Deputy Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 66
Mr E. Harken
and
Mr R. Pratt, Ms J. Andrew, Mr N. Davis,
Ms B.A. Dornan. Mr K.M. Farrell, Ms T. Grimshaw,
Mr M. Jackson, Mr B. Lindberg, Ms P. Piepenbroek,
Mr R. Pollard. Mr P. Quinn, Ms S.K. Rodway,
Mr H. Rosser and Ms E. Watson
No. 92 of 1990.
BEFORE THE PRESIDENT,
P.J. SHARKEY ESQ.
12th day of February 1990.
THIS matter having come on for hearing before me on
the 12th day of February 1990 and having heard Mr E.
Harken on his own behalf as applicant and Mr T.
Boronovskis on behalf of the State School Teachers
Union of WA (Inc) and named respondents, except Mr
Neville Davis, Ms Susan Rodway and Mr Howard
Rosser, there being no appearance by or for the said Mr
Neville Davis, Ms Susan Rodway and Mr Howard
Rosser, and Mr R. Pratt on his own behalf as a
respondent, and having adjourned the matter, it is this
day, the 12th day of February 19901 order and direct as
follows:—
(1) I order that application 92 of 1990 be
adjourned until 2.00 p.m. on Tuesday the 13th
day of February 1990.
(2) I order that the State School Teachers Union
of WA (Inc) be joined as an applicant
hereto.
(3) I order that the named respondents Mr Neville
Davis, Mr Ross Pratt. Mr Howard Rosser and
Ms Susan Rodway serve their answers and
counterproposals on all the parties hereto
before 2.00 p.m. on Tuesday the 13th day of
February 1990 in accordance with the
regulations, unless hereinafter directed
otherwise.
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(4) I declare and order that service of the said
answers and counterproposals are deemed to
be effected on all of the above named
respondents, other than the said parties
named in paragraph (2) hereof, by service
upon the applicant, Mr Edward Harken, and
by service upon the State School Teachers
Union of WA (Inc).
(5) I order and direct that the answers filed herein
by Mr Neville Davis, Mr Ross Pratt, Mr
Howard Rosser and Ms Susan Rodway be
deemed to be validly filed as answers on
behalf of each of those persons respectively,
notwithstanding that such filing in the case of
the said Mr Neville Davis does not comply
with the regulations.
(6) I order that Ms Colleen Hayward, Mr Jeffrey
Bateman and Ms Jacqueline Hutchinson be
joined as parties to application 92 of 1990, and
the same have leave to file answers or
otherwise communicate answers herein on or
before 2.05 p.m. on Tuesday the 13th day of
February 1990.
(7) I order and direct that Mr T. Boronovskis and/
or Mr R. Pratt communicate to both the said
Mr Jeffrey Bateman and Ms Jacqueline
Hutchinson that they have an opportunity to
file or otherwise communicate to the
Commission answers herein in accordance
with paragraph (6) hereof.
(8) I declare that there is proof of valid service of
the application herein upon all persons
named herein as parties save and except thf
applicants herein.
(9) I declare that unless the parties or any of them
advises my Associate before 12 noon on
Tuesday the 13th day of February 1990 that he/
she or it wishes to speak to this minute of
proposed order then this minute shall be
deemed to be and shall be the order of the
Commission herein.

[L.S.]

(Sgd.) P.J. SHARKEY,
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 66
Mr E. Harken and the State School Teachers Union
of Western Australia (Incorporated)
and
Mr R. Pratt, Ms J. Andrew, Mr N. Davis.
Ms B.A. Dornan, Mr K.M. Farrell, Ms T. Grimshaw,
Mr M. Jackson, Mr B. Lindberg, Ms P. Piepenbroek,
Mr R. Pollard, Mr P. Quinn, Ms S.K. Rodway,
Mr H. Rosser and Ms E. Watson, Ms C. Hayward,
Ms J. Hutchinson, Mr J. Bateman
No. 92 of 1990.
BEFORE THE PRESIDENT.
PJ. SHARKEY ESQ.
13th day of February 1990.
Order.
THIS matter having come on for hearing before me on
the 13th day of February 1990 and having heard Mr E.
Harken on his own behalf as applicant and Mr T.
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Boronovskis on behalf of the State School Teachers
Union ofWA(Inc) and named respondents, except Mr
Neville Davis, Ms Susan Rodway and Mr Howard
Rosser, there being no appearance by or for the said Mr
Neville Davis, Ms Susan Rodway and Mr Howard
Rosser, and Mr R. Pratt on his own behalf as a
respondent and on behalf of Ms J. Hutchinson and Mr
J. Bateman as respondents and having adjourned the
matter, it is this day, the 13th day of February 1990 I
order and direct as follows:—
(1) (a) I order that the applicants have leave to
amend the claim for relief sought in
application 92 of 1990, by adding under
the heading "Relief Sought" on page 2 of
Attachment B of application 92 of 1990
the following:
... and I seek an order disallowing
the said rules under section 66(2)(a)
of the Industrial Relations Act 1979
(as amended).
(b) I order the applicants set out the grounds
on which the relief mentioned in
paragraph 1(a) hereof is sought.
(2) I order that the said application 92 of 1990 be
adjourned to 2.00 p.m. on Wednesday the 14th
day of February 1990.
(3) I order that the applicants set out in particularised form the amended grounds of the
application herein and that those grounds be
served on all parties by 5.00 p.m. on Tuesday
the 13th day of February 1990.
(4) I declare and order that service of the said
grounds are deemed to be effected on all
parties:
(a) If a copy of the amended application
and grounds for the application are
served upon Mr T. Boronovskis, who
acts on behalf of the applicant union,
upon Mr Ross Pratt, who acts on his
own behalf and on behalf of Ms
Jacqueline Hutchinson and Mr Jeffrey
Bateman, upon Mr Howard Rosser,
upon Mr Neville Davis and upon Ms
Susan Rodway.
(5) I declare and order that service will be deemed
to be effected on Mr Neville Davis, Ms Susan
Rodway and Mr Howard Rosser if one of the
applicants reads to those aforementioned
persons the amended application and
grounds over the telephone and if
arrangements are then made for a copy of the
said amended application and grounds to be
made available to them.
(6) I order that if any of the parties wishes to file an
amended answer to application 92 of 1990
then they do so by 12 noon on Wednesday the
14th day of February 1990 or by leave upon
appearance before the Commission.
[L.S.]

(Sgd.) PJ. SHARKEY.
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 66
Mr E. Harken and the State School Teachers Union
ofWA(Inc)
and
Mr R. Pratt, Ms J. Andrew, Mr N. Davis.
Ms BA. Dornan, Mr K.M. Farrell, Ms T. Grimshaw.
Mr M. Jackson, Mr B. Lindberg, Ms P. Piepenbroek.
Mr R. Pollard, Mr P. Quinn. Ms S.K. Rodway,
Mr H. Rosser, Ms E. Watson, Ms C. Hayward,
Mr J. Bateman and Ms J. Hutchinson
No. 92 of 1990.
BEFORE THE PRESIDENT.
PJ. SHARKEY ESQ.
22nd day of February 1990.
Interpretation of union rules — rules relating the union
Executive and senior officers — senior officers
purport to remain on Executive after failing to renominate or be re-elected — rules interpreted —
rules inconsistent with democratic control of
union — rules contrary to Act — answers not made
out — rules disallowed pursuant to section
66(2)(a)(i) and (ii).
Reasons for Decision.
THE PRESIDENT: This was an application by Mr
Edward Harken and by the State School Teachers
Union of WA (Inc) (hereinafteer referred to as "the
SSTUWA") for an order pursuant to section 66(2)(d) of
the Industrial Relations Act 1979 (as amended) (hereinafter referred to as "the Act").
The application was initially made by Mr Harken
and served on those members of the Executive named
in Schedule "A" to the application. All members of
Executive aligned themselves with the applicant union
which was joined as an applicant by my order dated 12
February 1990, with the exception of Mr Pratt who
represented himself (and appeared as agent for Mr
Jeffrey Bateman and Ms Jacqueline Hutchinson), Mr
Neville Davis, Ms Susan Rodway and Mr Howard
Rosser. Mr Pratt filed an answer which was adopted by
Mr Jeffrey Bateman and Ms Jacqueline Hutchinson.
Mr Neville Davis, Mr Howard Rosser and Ms Susan
Rodway filed answers, but did. not appear. It was not
disputed that all of the parties were parties who could
rightly seek relief in this matter.
Application.
The application herein reads as follows:—
1. An order made by the President on the 6/12/89
in the matter of J.A Doherty v. SSTUWA and
Anor [No. 2239(3) of 1989] (unreported) stated
in part that:
(3) That the rules of the respondent union
be altered so that the election of
members of the Executive of the said
union are elected by a collegiate system
in accordance with section 52 and
section 56 of the Act.
(4) That alterations to the said rules be
made by the said union and the union
is directed to make the same as follows,
within 21 days of the date hereof, and
the Registrar is authorised to alter the
same, as is hereinafter provided:...
2.
A75201-2

Certain rules of the constitution were then
altered to put in place a collegiate voting
system for the Executive.

3.

4.
5.

6.

7.
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Rule 19(e) was not altered, because of time
constraints. The Registrar and the SSTUWA
agreed that rules that were not necessary to the
conduct of Executive would be dealt with early
in 1990.
The status and interpretation has now become
a matter of urgency.
Rule 19(e) as it stands provides for a person to
be entitled to a seat on the Executive even
though they were not elected under the
collegiate system.
Hence Rule 19(e) and consequentially 19(f)
are in contravention of section 56(c) of the
Industrial
Relations
Act
and
this
Commission's order in the case of J.A.
Doherty v. SSTUWA & Anor.
This is currently causing serious confusion
because several people are claiming a right to
sit on the Executive pursuant to rule 19(e) and
19(b).

Relief Sought.
Pursuant to section 66(2)(c), I request that the
President declare the true interpretation of Rule
19(e) and (f).
This was subsequently amended to read:—
(1) As a result of the Orders made by President
Sharkey in Matters 2239 (No. 2) and 2239 (No.
3) of 1989 in Doherty v. Fazio, Rules 19(e) and
19(f) are inconsistent and contrary to the said
orders.
(2) Rules 19(e) and 19(f) are not consistent with
the democratic control of the SSTUWA by its
members because they allow persons to sit on
the Executive who are not elected by the
Membership.
Relief Sought.
Pursuant to section 66(2)(c) I request that the
Presidnet {sic) declare the true interpretation of
Rule 19(e) and 19(f) and I seek an Order
disallowing the said rules under section 66(2)(a).
Answers.
The answer of Ms S.K. Rodway, in its particulars,
reads as follows:—
I respond as follows to the grounds provided by
the applicant in Attachment B:
1 of Attachment B:
This ground quotes only part of the Order
[No. 2239(3) of 1989] and fails to recognize that
at various places within the order a distinction
is made between ordinary members of the
Executive and other members: see Rule
19(a)(i), Rule 27(c), Rule 30(a)(ii), and items
6(g)(i), 7(a) of the Order.
It is the Ordinary members of Executive
who must be elected by the collegiate system,
and the case of Doherty v. SSTUWA was
concerned with the conduct of the election of
Ordinary members. The Union's Rules allow
for the full Executive to consist of a "mix" of
members elected by both the collegiate and
the direct methods. All of Rule 19 refers to
this.
Therefore, I claim that the reference to
"members of Executive" in the section quoted
by the applicant refers to the positions of
"ordinary members" as referred to elsewhere
in the Order.
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2 of Attachment B:
As in my response to item 1,1 understand
that the collegiate voting system is for
"ordinary members" of Executive, not for
those referred to in Rule 19.
3 of Attachment B:
Rule 19(e) was not altered because there was
no requirement or need to do so arising either
out of the original Doherty application or out
of the Orders issued in relation to that
application. There is still no need to alter the
Rule.
4 of Attachment B:
There is no urgency. If the applicant, or any
Union member wishes to change this rule then
it should be attempted through the normal
democratic channels og (sic) the Union. There
is still plenty of time for such an amendment to
be submitted to the 1990 Conference
Agenda.
1 understand that, during earlier hearings
on the Doherty case, several witnesses
expressed concern at the loss of experience
which would result from a decision in favour
of Mr Doherty's application. The decision is in
favour of Mr Doherty and previous Executive
members are ineligible to nominate for
Executive. However, Rule 19(e) and (f) ensures
that there will be some continuation of
experience on the Executive. In 1990 this will
be vital for the efficiency of the Executive and
the effectiveness of the Union because of the
necessarily
inexperienced
Ordinary
Executive members and because there is no
continuity in Senior Officers. The presence of
the outgoing Senior Officers can only be of
benefit to the decision-making processes.
Only in this light could it be said to have any
"urgency".
5 of Attachment B:
All of Rule 19 provides for this. If on this
ground Rule 19(e) were to be disallowed then
so should Rule 19(a).
It is clearly competent for the Executive to
consist both of members who were elected by
the direct voting system and those elected by
the collegiate voting system. If this were not so.
then the current President, Senior VicePresident and Vice-President could not be
Executive members, having been elected by
the direct voting system.
6 of Attachment B:
As for No. 5.
7 of Attachment B:
If such "confusion" exists then it is essential
that a clear statement be provided to all
concerned that Rule 19(e) and (f) are in order,
as this "confusion" has led to alleged
irregularities in other elections and may result
in irregularities in appointments to Union
employment.
Ms S.K. Rodway then filed an amended answer,
which reads as follows:—
I have been advised that the applicant has
changed the relief sought in the application to
seeking an order to disallow the rules 19(e) and
19(f).
I understand that the applicant has not
submitted a changed schedule of reasons or
background and therefore ask that the answers
which I filed in response to his original application stand and the following be added:
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In response to each of the possible reasons
given under section 66(2)(a):
(i) Rule 19(e) and (f) are not contrary to
the Industrial Relations Act or any other
law. Nor is the continuation of rule 19
contrary to the Orders arising from
Doherty v.SSTUWA. That case was to do
with the coduct (sic) of an election, not the
composition of Executive. That case was
concerned with the election of those
members of Executive who are Ordinary
Members elected by the collegiate system.
It was not concerned with the other
members of Executive who hold that
position ex-officio. Had it been so I am
sure I would have been a respondent as an
ex-officio member of Executive.
(ii) Rule 19 is in no way tyrannical or
oppressive. If anything can be deemed
tyrannical it is the unilateral decision of
the Mr Harken to deny three people their
rights as Executive members without
even advising them of that decision.
Indeed I am unsure whether or not I am a
fourth person in that position as I am still
awaiting a rsponse (sic) to the letter I sent
last Thursday regarding the failure to
provide me with an agenda (copy
attached).
(iii) I do not believe that this
subsection applies in this case and if Mr
Harken seeks to introduce some reasons
or background in support of this as a
possible reason for dissallowing (sic)
these rules then I request the opportunity
to be advised of such reasons and to
respond to them.
(iv) As for (iii)
(v) Again I believe it is the actions of
Mr Harken which offend this clause, not
the rule. Rules 19(e) and (f) are in the
Constitution because they were voted on
and endorsed with a two-thirds majority
in the normal democratic processes of the
Union. The rule expresses the democratic
wishes of the members; it is not contrary
to democratic control.
Please read this response in conjunction with my
earlier submission.
The answer of Mr R. Pratt, in its particulars, reads as
follows:—
I oppose the application on the following
grounds:
1. Reference to Attachment B.3. "Rule 19(c)
was not altered, because of time
constraints. The Registrar and the SSTU
of WA agreed that rules that were not
necessary to the conduct of Executive
would be dealt with early in 1990".
This is a patent mistruth.
(i) Rule 19(e) was not dealt with
because there was no requirement
that it be dealt with and it was not
disallowed as were other sections of
Rule 19.
(ii) Rule 19(e) and (0 have no
effect upon the conduct of the
election of Executive. The fact that
the members referred to were not
elected under the Collegiate system
referred to in section 52 is
immaterial. The members of
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Executive referred to in 19(c) were
elected by the direct voting system
allowed for under section 52 of the
act.
2. Reference Attachment B.4. The status
and interpretation has not become a
matter of urgency. There is no reason why
an urgent decision is required. The order
handed down by the President of the
commission enabled all of those who
purported to be a member of the
Executive to do so until the election of a
new Exective can be achieved by the end
of February. I purport to be a member of
that Executive as, I presume do all other
respondents to this application. As my
term as Vice President lasted until the 31 st
December I did, in fact, have a bona fide
reason for remaining on Executive other
than that provided for in the
forementioned order.
3. If an order is made so that only those
elected by the Collegiate System are
eligible to sit on Executive then the
current President, Senior Vice President
and Vice President must be declared ineligible to sit on Executive for that reason
as they were only elected to those
positions by the direct voting method
when a Collegiate System is required for
members of the Executive.
4. Rule 19(e) was put into the SSTU of WA
rules to protect the rights of those who had
a place on Executive other than by
election at Conference in the event of
their
(a) not renominating for their
previous position or
(b) not being re-elected to their
previous position.
The membership elected them as
members of an Executive that was put in
place prior to the expiry of their term and
the membership ratified their right to
remain on that Executive for its full life
when it passed rule 19 9e) (sic) and (f).
The rule does not seek to give the
members effected an extended term
beyond the life of the Executive but
merely to accord them the right of being
able to contest the next Executive
Election at Conference in the same
manner as and at no disadvantage to,
other members of the Executive.
Further:
As the rules referred to have not previously
been the subject of an order they should not be
linked to any previous order.
They are unambiguous and not capable of
alternative interpretation. They merely
provide a mechanism for legally elected
members to remain on an Executive for the life
of that Executive should they wish to do so.
Mr R. Pratt then filed an amended answer which
reads as follows:—
1.0 I would like my answers to the original
application lodged in relation to this matter to
stand as an answer to the matters raised in
Attachment "B" of that application and in
relation to the original relief sought.
2.0 I fail to see how SSTU rules 19(e) and (0 relate
in any way to section 66(2)(i) to (v) of the
Industrial Relations Act of 1979.
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2.1 In my view they:
2.1.1 In no way offend any Act or law,
award, order or direction made or
given under the Act. The only time
that rule 19 has been the subject of an
order is in relation to Doherty v, Fasio
and others [No. 2239(3) of 1989] which
altered rule 19(a)(i) but did not alter
any other part of of (sic) that rule nor
directed that any other part be
altered.
In all other aspects it has been
accepted by the Registrar of the
Industrial Relations Commission as
a fair rule, consistent with the Act.
2.1.2 Are not tyrannical or oppressive.
They merely seek to provide a facility
to Ex officio members of an Executive
to remain on that Executive even
though they may not have sought reelection to the positions which gave
them Ex officio status or they may
have been unsuccessful in an election for those positions.
They are rules that are an
expression of the wishes of the
membership which was clearly
demonstrated when they passed them
at an Annual Conference by a greater
than two-thirds majority as required
under the Rules of the SSTU.
2.1.3 In no way prevent or hinder any
member observing the law or the
provisions of an award, order, or
direction made or given under the
Act. In fact they may, by retaining
persons of experience on Executive
prevent the occurrence of any such
happening.
2.1.4 In no way impose unreasonable
conditions upon the membership of a
member or upon an applicant for
membership. In fact to remove them
may be an unreasonable supression
(sic) of the wishes of the membership
who put the rules in place.
It is more appropriate that if the
rules are to be amended it is the
membership that undertakes that
amendment at an Annual Conference in the manner prescribed in the
Rules of the SSTU of WA
2.1.5 Are an expression of the democratic
control of the Union by its members.
It was the members who put the rules
in place and it should be them that are
given the right to either retain or
dispose of those rules.
3.0 Mr Harken's application is, I submit
(i)
An attempt to thwart the democratic
control of the Union by its members
(ii) An attempt to use the Commission by
having a rule disallowed thereby
ridding himself of those he perceives
as his political enemies.
(iii) An attempt to by pass the legitimate
decision making forums of the SSTU
ofWA(Inc).
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The answer of Mr H. Rosser, in its particulars, reads
as follows:—
In opposing the Application, I cite the following
grounds:
1. The order made by the President of the
Commission on 6th December 1989 in
the matter of J.H. Doherty versus
SSTUWA and Anor and others [No.
2239(3) of 1989] did not deal with Rule
19(e) and 19(f) because there was no
requirement that they be dealt with and
they were not disallowed as were other
sections of Rule 19.
2. Mr Doherty's application in that order
dealt with the election of Ordinary
members and did not deal with Rules
19(e) and 19(0 that deal with ex-officio
members of Executive.
3. While the President's decision affected
the status of the immediate past-president
of the SSTUWA and the Teachers'
Representative on the Government
School Teachers Tribunal, as ex-officio
members of Executive [Union Rule
19(a)(i)], the Order brought down by the
Commission President made no ruling
on 19(e) and 19(04. While the positions of President, Senior
Vice-President and Vice-President of the
SSTUWA are not elected under the collegiate system of voting but are elected
across the membership of the SSTUWA
rules 19(e) and 19(0 should remain.
5. Therefore, should Rules 19(e) and 19(0 be
disallowed by the President of the
Commission, then this should bring into
question the validity of a dual-election
process for Office Bearers of the
SSTUWA.
6. Mr Harken, referring to Attachment B5.
that the Past President and VicePresidents are ineligible to occupy a seat
on the Executive of the SSTUWA because
they were not elected under the collegiate
system, does not recognise the fact that
there are in place two bona fide election
processes with Rules pertaining to both.
Mr H. Rosser then filed an amended answer which
reads as follows:—
1. I would like my objections to the original
application section 66 92(d) to stand.
2. I believe that Rules 19(e) and 19(0 do not
offend and are not contrary to any act or law,
award, order, or direction made or given under
the act. The order made by the President of the
commission on the 6th of December 1989
dealt with 19(a)(i) of the Unions Rules and did
not alter any other part of that Rule.
3. Rule 19(e) and 19(0 can not be regarded as
either tyrannical or oppressive in that they
merely express the rights oiex-officio members
of Executive.
4. These rules do not prevent in any way
members of the organisation from observing
the law or the provisions of an award, order, or
direction made or given under this act. 19(e)
and 19(0 have never been the subject of an
order before the commission.
5. Retaining these Rules [19(e) and 19(0] would
not impose unreasonable conditions upon the
membership of a member or upon an
applicant for membership. Indeed, to remove
them without firstly consulting the Union
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membership would deny the due process of
democratic control by the rank and file of the
union, who endorsed these Rules in the first
place at an annual conference.
The answer of Mr N.E. Davis, in its particulars, reads
as follows:—
In respect of Notice of Application 92/90 I wish
to record my opposition on the following
grounds.
1. The orders previously issued related only
to the running of the special executive
elections.
2. The rules 91E (sic) and 19F are rules
accepted by the Industrial Commission
when the rules of the SSTU of WA were
registered and should be beyond
challenge.
Relevant Statutory Provisions.
Section 6(f) of the Act provides:—
to encourage the democratic control of
organizations so registered and the full
participation by members of such an organization
in the affairs of the organization; and
Section 52 of the Act contains the following relevant
definitions:—
"collegiate electoral system", in relation to an
election for an office in an organization, means a
method of election comprising a first stage, at
which persons are elected to a number of offices by
a direct voting system, and a subsequent stage or
subsequent stages at which persons are elected by
secret ballot by and from the persons elected at the
immediately preceding stage;
"direct voting system", in relation to an election
for an office in an organization, means a method of
election by secret postal ballot at which all
financial members, or all financial members
included in such branch, section, or other division,
or in such class, as is appropriate, having regard to
the nature of the office, are, subject to reasonable
provisions with respect to enrolment, eligible to
vote;
"one-tier collegiate electoral system" means a
collegiate electoral system comprising only one
stage after the first stage;
Section 56(l)(c) of the Act provides as follows:—
shall provide for the election of the holder of
each office within the organization, such election
to be either by—
(i) a direct voting system; or
(ii) a collegiate electoral system being, in the
case of an office the duties of wh ich are of
a full-time nature, a one-tier collegiate
electoral system;
Section 66(2)(a) and (b) of the Act provides:—
On an application made pursuant to this section,
the President may make such order or give such
directions relating to the rules of the organization,
their observance or non-observance or the manner
of their observance, either generally or in the
particular case, as he considers to be appropriate
and without limiting the generality of the foregoing
may—
(a) disallow any rule which, in the opinion of
the President—
(i) is contrary to or inconsistent with
any Act or law. or an award,
industrial agreement, order or
direction made, registered or given
under this Act;
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(ii) is tyrannical or oppressive;
(iii) prevents or hinders any member of
the organization from observing
the law or the provisions of an
award, industrial agreement, order
or direction made, registered or
given under this Act;
(iv) imposes unreasonable conditions
upon the membership of a member or upon an applicant for
membership; or
(v) is inconsistent with the democratic
control of the organization by its
members;
(b) instead of disallowing a rule under
paragraph (a), direct the organization to
alter that rule within a specified time in
such manner as the President may
direct;
The Subject Rules.
The subject rules are rules 19(e) and (f) which read as
follows:—
(e) Should an ex officio member of the Executive
not re-nominate for or not be re-elected to the
office which entitled him/her to a seat on the
Executive he/she may retain his/her seat on
the Executive until the conclusion of the
Conference next ensuing after the election for
which he/she did not nominate or at which he/
she was not re-elected notwithstanding that
the total number of members on Executive
may then exceed 19.
(f) For an ex officio member to retain his/her seat
on the Executive in accordance with the
preceding subrule it will be necessary for him/
her to notify the General Secretary in writing
of his/her intention to retain his/her seat, such
notice to be lodged within fourteen days of the
declaration of the poll.

made upon proof satisfactory to the
Chief Electoral Officer, or his
authorised officer.
(h) (i) That the only persons who are eligible to
elect persons to the office of member of
Executive of the respondent union are
all those persons who were elected by
Branches of the Union as delegates (and
not proxy delegates) to the 91st Annual
Conference of the respondent union,
and who are hereby deemed to have
been validly elected by such Branches,
and who are declared by the Chief
Electoral Officer, or the officer
authorised by him aforesaid, to be
financial members of the union as at the
date nominations are called for election
to such offices. Provided that such
declaration shall be made upon proof
satisfactory to the Chief Electoral
Officer, or his authorised officer.
(7) (a) That those persons who were,
immediately before the date of my reasons for
decision of the 6th day of October 1989, members of
the Executive shall be and are hereby deemed to
constitute the Executive (with the duly elected
President, Senior Vice President and Vice
President for the time being, whosoever that might
be, and the duly elected Teachers Tribunal
Member and Deputy Member), and to validly
occupy the offices of ordinary members of the said
Executive until such election is completed and the
poll declared when such persons shall hereby be
no longer deemed to hold office as members of the
Executive, or until further order whichever is the
sooner.
(b) That the quorum for meetings of such
Executive shall consist of one half plus one of the
total number of persons deemed by me herein to
constitute the Executive for the time being.

Relevant Orders and Extracts Thereof.
In addition, various orders were made by me as
President on 6 December 1989 in Doherty v. SSTUWA
and Others (No. 2239 of 1989) (unreported), which in
their most relevant sections are as follows:—
(6) (a) That an election for the offices of
members of Executive of the respondent union,
other than offices on Executive occupied by the
President, Senior Vice President and Vice
President, be conducted as soon as possible and be
completed in accordance with a timetable, subject
to the dates herein fixed by me, prescribed by the
Chief Electoral Officer appointed under the
Electoral Act (1907) (as amended), or one of his
officers authorised in writing by him.

(20) That the Registrar consult with the State
Electoral Officer forthwith and the respondent
union, and report to me on any further consequent
alterations to the rules or any matters touching
upon the said election and any other necessary
orders, and of conducting thereof, prior to
speaking to the minutes herein.
(21) That the Registrar report to me on the
further suspension of operation of any other rules
necessary for this election to occur, and any other
necessary orders, prior to the issuing of these
orders.

(g) (i) That the only persons who are eligible to
nominate for election for such offices as
ordinary members of the Executive of
the respondent union are any or all of
those persons who were elected by
branches as delegates (and not proxy
delegates), and are hereby deemed to be
validly elected by such Branches to the
91st Annual Conference and who are
declared by the Chief Electoral Officer,
or the officer authorised by him aforesaid, to be financial members of the
union as at the date nominations are
called for election to such offices.
Provided that such declaration shall be

Submissions.
The applicant, Mr Harken, is the current President
and therefore a member of the SSTUWA, a body
deemed to be registered under the Act [see section
73A(2)]. The application is competent under section 66
of the Act.
The factual background, as it was outlined, is that
there was an election for the positions of President,
Senior Vice President and Vice President in December
1989. Mr Bateman did not stand for re-election as
President. Ms Hutchinson who was the incumbent
Senior Vice President stood for election of the position
of President and was defeated. Mr Pratt who was the
incumbent Vice President stood for all three positions,
but was defeated. Those persons rely on rules 19(e) and
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(0 (see Exhibit 5A, 5B and 5C) to purport to retain
membership of the Executive, and have purported to
give the appropriate notice under the rules.
Mr Harken referred to orders made by me on 27
October 1989 in Doherty v. SSTUWA and Others {op.
cit.) and paragraph 11(a) of my orders of 9 November
1989. In addition. I was referred by him to my orders in
the same matter made in paragraph 7(a) of that date. He
also referred me to orders which were made on 29
November 1989. but which were in fact minutes of
proposed orders made on 30 November 1989. I was
referred also to paragraph 7(a) of my orders made on 6
December 1989 with which apparently some difficulty
in interpretation arose. I would observe that the order is
quite plain and spells out precisely what elections
should occur. It was submitted that because of those
orders it was clear that the Full Executive comprises the
14 ordinary members of the Executive, the duly elected
President, Senior Vice President and Vice President
and the duly elected Teachers Tribunal member and
deputy member.
The question was whether those three persons (i.e. the
former President. Senior Vice President and Vice
President) were entitled to sit on Executive until the
1990 Conference, Mr Pratt's submission being that
rules 19(e) and (0 permitted this to occur.
It was also argued that, to the extent that rules 19(e)
and (0 are inconsistent with my orders, then they are
overridden, otherwise persons not re-elected would be
allowed to remain on the Executive.
It was also submitted that the subject rules were, in
any event, repealed by the effect of order (4) of 6
December 1989 dealing with rule 19(a)(i) in Doherty v.
SSTUWA and Others {op. cit).
It was submitted that unless elected as ordinary
members of Executive. Mr Bateman. Ms Hutchinson
and Mr Pratt are not entitled to remain on the
Executive.
Mr Boronovskis, on behalf of the applicant union,
adopted the arguments put by Mr Harken.
In addition, it was submitted by him that rules 19(e)
and (0 prescribe that a person shall sit on the Executive
by virtue of a past election, not a present election, but a
past one. These persons therefore are not sitting there by
virtue of an election.
It was also submitted by him that the union cannot
resolve this matter.
Mr Pratt submitted in effect that there had not been
serious attempts to settle this matter within the union
framework.
It was submitted by Mr Pratt that the rules satisfy the
requirements of section 56. because the three persons
concerned were elected to the current Executive by the
direct voting system.
It was also submitted by Mr Pratt that the Registrar
did not take action to declare the rules illegal under
section 56(2).
It was also submitted by him that the membership
had chosen by these rules to seek to maintain the
structure of the Executive until the completion of its life.
His submission therefore was that the status quo should
be permitted to remain.
Conclusions.
All of these matters are related to the series of applications regarding the rules of the applicant union which I
have enumerated in Farrell v. SSTUWA 70 WAIG 55 at
61. In particular the series of orders and various reasons
for decision in Doherty v. SSTUWA and Others {op. cit).
the first of which was made on 20 September 1989, and
the last of which was made on 6 December 1989 set out
the origins of this application.
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I was a little confused by Mr Harken's reference to
orders of 29 November 1989. There are orders of 20
September 1989, 2 October 1989, 6 October 1989, 9
November 1989 and 6 December 1989.
I refer to the detailed discussion of problems which
arose where candidates for the office of Executive were
not elected by the branches to Conference, which
occurs at pages 23-29 and pages 31-35 of Doherty v.
SSTUWA and Others {op. cit) (decision of 6 October
1989), and also my supplementary reasons for decision
in the same application of 9 November 1989 at pages 23. as well as my reasons for decision relating to further
orders of 30 November 1989.
In all those decisions there is detailed discussion of
the power of the President under section 66 of the Act.
and the effect of rule 19.
At page 10 of my reasons for decision of 30 November
1989 [No. 2239(3) of 1989], in making the orders which I
made, I said that the Executive should be elected by
those delegates to the 91 st Annual Conference who were
properly elected by branches within a collegiate system.
In my reasons. I said:—
Thus, no person not currently a financial
member and not elected by a branch member to the
91st Annual Conference is entitled to vote or
nominate. However, the current President, Senior
Vice President and Vice President would form part
of the electorate.
I had already said that the General Secretary and the
Immediate Past President were not entitled to vote or
nominate, they not having been elected by the branches
to Conference nor directly elected.
I note that the SSTUWA has failed to comply with my
order to ensure that the rules of the respondent union be
altered so that members of the Executive are elected by a
collegiate system in accordance with section 52 of the
Act (see paragraph 3 on page 2 of my order of 6
December 1989).
I have already said that the rules have made provision
for a collegiate electoral system in respect of the
Executive, but that it was defective.
A major defect was that current members of the
Executive were able to stand for election without first
being nominated by the branches. In interpreting rules,
it is necessary not to place too literal an emphasis on the
strict literal meaning of words, but to view the rule
broadly in an endeavour to give it a meaning consistent
with the intention of the draftsmen of the rules [see R. v.
Aird; ex pane AWU 129 CLR654 and HSOA v. Minister
of Health 61 WAIG 616 at 618 (IAC)]. Applying that
principle, the rules are quite plain, even when read in
the context of the whole of rule 19, and of the whole of
the rules, the meaning is clear. Rules 19(d) and 19(e)
before my various orders in Doherty v. SSTUWA and
Others {op. cit). provided (as they still provide) that a
member of the union who is not a member of the Executive may be elected to anex-ojficio position on Executive
and he/she is then entitled to take his/her seat. It is also
provided that he/she shall be entitled to take his/her
seat on Executive even though there are 19 members.
An ex-officio member can only mean the President.
Senior Vice President or Vice President, because all the
other members of the Executive hold office only by
election by and from Conference to that position. Those
three office holders may. however, advise the General
Secretary that they are unable or unwilling to serve on
the Executive.
I now turn to rule 19(d). That means, on its face, that a
member of the union who is not a member of the
Executive may be elected to the position of President,
Senior Vice President or Vice President. That person is
then entitled to take his/her seat on the Executive. That
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clearly has to be the case, because the President, Senior
Vice President and Vice President are prescribed to be
members of the Executive, and they are elected directly
to their offices.
Rule 19(e) provides that:—
Should an ex-officio member of the Executive not
re-nominate for or not be re-elected to the office
which entitled him/her to a seat on the Executive
until the conclusion of the Conference next
ensuing after the election.
Thus, what occurs currently is as follows. A
Conference is held in October by and from the delegates
to which following Doherty's Case {op. cit.) those
members of Executive are elected who are not the
President, Senior Vice President and Vice President.
Elections for the offices of President, Senior Vice
President and Vice President are held in or about
December every second year, and those officers cease to
hold office as at 31 December in that year, when three
new officers occupy those positions.
Thus, at most, three persons whose term of office has
ceased take their place as members of the Executive
with three persons who have been elected and hold
currently the offices of President, Senior Vice President
and Vice President and persons elected annually.
What occurs now under rule 19(e) and (f) is that
persons no loger entitled to hold office in the office to
which he/she was elected are entitled without election
to hold office as a member of the Executive.
At the time of being able to nominate, the past holders
of office as President Senior Vice President and Vice
President, they are no longer holders of any office, they
would originally have been directly elected as
President, Senior Vice President and Vice President.
Rule 19(1) is the mechanism whereby a person of the
type referred to in rule 19(e) may notify of his/her intention to remain in his/her seat and would have to be
disallowed if rule 19(e) were disallowed. The rules are
plain and unambiguous.
The rules are clearly contrary to section 52 and
section 56 of the Act, because by the subject rules these
officers are placed on the Executive after they have
ceased to hold the office to which they were validly
elected to. They are simply not elected as part of a
collegiate electoral system, and certainly not elected
directly, or at all. They merely occupy their office by
choice, unelected with no greater right than any other
unelected union member who is a failed or unnominated candidate.
My orders in Doherty v. SSTUWA and Others {op. cit.)
clearly explain whom the "new" Executive shall be
elected "by and from".
In addition, my orders in this matter were clear as to
who should be elected or otherwise become members of
the Executive until next Conference.
Under the rules, there is no election to the office of the
Executive of the persons referred to in rules 19(e) and (f).
There is certainly no election "by and from" the persons
elected at the immediately preceding stage, and the
rules are contrary to the Act (section 56).
Rules 19(e) and (f) are unequivocally inconsistent
with the democratic control of the organisation by its
members. The fundamental vice is this. By the rules, a
person who has not even nominated for office, or, (even
more seriously), has been defeated in an election, is
entitled without election to become a member of
Executive on the same footing as elected members and
elected ex-officio members. Taken to its logical
conclusion, that state of affairs would support a rule
whereby all past members of the Executive, whether
holding office ex-officio or not, could be authorised by a
rule, if Mr Pratt's argument were correct, to remain as
members of the Executive, equal to persons who were

elected, notwithstanding that they had not nominated
again or had indeed been defeated at the elections for
the Executive positions.
In addition to that, my orders are quite clear as to who
shall be eligible for election to the Executive for the
purpose of the current union. It does not include the
past President, Senior Vice President or Vice
President.
Finally, it would seem to me that the rules of the
SSTUWA should be revised and the revision approved
by Conference convened and operating in accordance
with the rules.
The further vice in the subject rules is that there is no
provision for election to office of persons who otherwise
do not hold any office at the time they purport to
become members of the Executive. I say that because as
they stand the electors have no say in the persons
eligible to take office on the Executive under rules 19(e)
and 19(1) doing so. Worse, persons who have not
nominated for or who have not been re-elected to the
offices, (which they formerly held ex-officio, because
they were elected to the positions of President etc), can,
by the rules, hold positions on the Executive unelected
or unnomiated, or even following defeat in an
election.
That situation which the rules can bring about is
glaringly and patently inconsistent with the democratic
control of the union by its members. To say otherwise
would be to ignore section 6(1) of the Act.
There was a submission that because the Registrar
did not disallow the rules, then they were not challengeable. That is not a submission of substance.
I have already considered the effect of section 73A(2)
and (3) of the Act [see my decision in Doherty v.
SSTUWA and Others {op. cit.) at page 18 et. seq.]. That
section, for the reasons I have there set out, does not
prevent the President considering whether a rule
complies with section 56 of the Act.
In any event, from what Mr Pratt submitted, I am not
certain whether the Conference approved rules 19(e)
and (1) before or after section 73Adeemed the SSTUWA
registered.
Thus, the true meaning of rule 19(e) is this. An exofficio member of the Executive (i.e. a person who holds
office as a member of the Executive because he/she is
the President, Senior Vice President or Vice President
of the SSTUWA) may even if he or she did not renominate for those offices or any of them, or even he/
she were not re-elected having re-nominated, may still
retain his/her seat on the Executive until the conclusion
of the next Conference after the election for which he/
she did not nominate or was not re-elected.
The true meaning of rule 19(1) is this. If a former exofficio member of Executive [i.e. the holder of that office
referred to in rule 19(e)] wishes to retain office as a
member of the Executive in accordance with rule 19(e)
then he/she must notify the General Secretary in
writing of his/her intention to retain his/her seat within
14 days of the declaration of the poll for the election
referred to in rule 19(e).
For the reasons set out above, the two rules are:—
(1) Contrary to the Act and section 56 in
particular.
(2) Are inconsistent with the democratic control
of the applicant union by its members.
(3) In particular do not provide for an election to
be held to an office as defined in the Act or for
an election as defined by section 52 and
section 56.
There is also some substance in the submission that
those rules were implicitly disallowed by my orders in
Doherty's Case {op. cit.). particularly the order of 6
December 1989.1 might add that no submissions were
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made before those orders were made. On the principles
set out by O'Dea P. in Park v. WA Carpenters, Joiners.
Bricklayers and Stoneworkers Union 63 WAIG 2230 at
2231), it is proper for me to exercise my discretion under
section 26(1) and (2) of the Act.
The applicant, as it was required to do. has
established its claim factually on the balance of
probabilities, and otherwise. I do not deal with every
matter raised, nor do 1 need to (see per Brinsden P. in
FMWU v. HSOA and Others 65 WAIG 2033 at 2034).
The answers were not made out.
I will make orders under section 26(2)(a)(i) and (ii).
Because of the nature of the questions which arose in
this matter. I am satisfied that it was not a matter
resoluble within the framework of the union, given the
attitudes of the parties. Even if it were, it is better dealt
with for the sake of the union and its members as it is
now dealt with.
I do not see that the rules can be altered in any
satisfactory manner, but will allow the parties to
address me further, if they wish, on that aspect upon the
speaking to the minutes, as I will, on any consequential
orders or directions. Mr Pratt. Mr Bateman and Ms
Hutchinson have no right to hold office as members of
the Executive and I will so declare.
Order accordingly.
Appearances: Mr E. Harken as applicant on his own
behalf.
Mr T. Boronovskis on behalf of the State School
Teachers Union of WA (Inc).
Mr R. Pratt as respondent on his own behalf.
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INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 66
Mr E. Harken and the State School Teachers Union
of WA (Inc)
and
Mr R. Pratt. Ms J. Andrew, Mr N. Davis,
Ms B.A. Dornan, Mr K.M. Farrell, Ms T. Grimshaw,
Mr M. Jackson, Mr B. Lindberg, Ms P. Piepenbroek.
Mr R. Pollard. Mr P. Quinn, Ms S.K. Rodway.
Mr H. Rosser, Ms E. Watson, Ms C. Hayward.
Mr J. Bateman and Ms J. Hutchinson
No. 92 of 1990.
BEFORE THE PRESIDENT,
PJ. SHARKEY ESQ.
2nd day of March 1990.
Speaking to the minutes — rules disallowed —
submission that rules should be disallowed retroactively — fairness to union and members —
proposed order varied.
Supplementary Reasons for Decision.
THE PRESIDENT: These are supplementary reasons
for decision in relation to the speaking to the minutes in
this matter. The only point at issue upon the speaking to
the minutes was raised by Mr T. Boronovskis who
appeared on behalf of the applicants, Mr E. Harken and
the State School Teachers Union of WA (Inc)
(hereinafter referred to as "the SSTUWA"). Mr
Boronovskis submitted that paragraph (4) should be
amended by deleting the words "as at the date hereof
from the fourth line of my minute of proposed order of
22 February 1990.
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Mr Boronovskis conceded that if that submission
were acceded to, then in the second line after the word
"have" the words "and had after the 31st day of
December 1989," would have to be added.
Mr Boronovskis submission was that. when, in
Doherty v. SSTUWA [No. 2239(3) of 1989] (unreported).
rule 19(a) was disallowed, there was an implied disallowance of rule 19(e) and an indication by the
exclusion of the position of Past President from the
Executive that persons such as the Past President,
Senior Vice President and Vice President could not take
office by virtue of their having held those offices and
their having not been re-elected to those offices. As I
have said in my reasons for decision herein, there was
such an implied disallowance. Further my reasons for
decision in Doherty v. SSTUWA (op. cit.) gave adequate
indication of my views in this regard, as did my
orders.
Mr Pratt made submissions that this problem had
not been raised by anyone until he had complained to
Mr Harken about various matters involving what he
assumed to be the position of Mr Bateman, Ms
Hutchinson and himself. He went on to submit that
having regard to that fact, to make an order that the disallowance was effective as from 31 December 1989
when the three persons concerned ceased to hold office
as President, Senior Vice President and Vice President,
would be unfair. Mr Pratt's factual assertion from the
bar table as aforesaid was denied by Mr Boronovskis.
However, the fact of the matter is this. I was called
upon to declare the true meaning of rule 19(e) and rule
19(f), and I did so. That meaning, as held, demonstrated
that the rules were clearly contrary to the Industrial
Relations Act 1979 (as amended) (hereinafter referred
to as "the Act"). Since they always held that meaning
and were always contrary to the Act. then the disallowance should reflect it. In this case, my reasons in
the second paragraph on this page illustrate that
view.
Thus, to declare that the persons concerned held
office on the Executive pursuant to subrules which were
later disallowed and without any other cogent reason
having been advanced for me to do so. would be to
install for no good reason an illegally constituted
Executive.
If the question of fairness is at all relevant in arriving
at that decision, then it seems to me that the fairness to
the SSTUWA and its members having regard to section
6(f) of the Act, requires that I make the order which I do.
Further Mr Boronovskis" submission means that the
order will more accurately reflect my reasons for
decision which is the real and cogent consideration,
upon a speaking to the minutes.
The minute of proposed order will be amended as I
have outlined above.
Appearances: Mr T. Boronovskis on behalf of the
applicants.
Mr R. Pratt on his own behalf as a respondent.
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INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 66
Mr E. Harken and the State School Teachers Union
ofWA(Inc)
and
Mr R. Pratt, Ms J. Andrew, Mr N. Davis,
Ms B.A, Dornan, Mr K.M. Farrell, Ms T. Grimshaw,
Mr M. Jackson, Mr B. Lindberg, Ms P. Piepenbroek,
Mr R. Pollard, Mr P. Quinn, Ms S.K. Rodway.
Mr H. Rosser, Ms E. Watson, Ms C. Hayward,
Mr J. Bateman and Ms J. Hutchinson
No. 92 of 1990.
BEFORE THE PRESIDENT,
P.J. SHARKEY ESQ.
2nd day of March 1990.
Order.
THIS matter having come on for hearing before me on
the 12th day of February 1990 and having heard Mr E.
Harken on his own behalf as applicant and Mr T.
Boronovskis on behalf of the State School Teachers
Union of WA (Inc) ("the SSTUWA") and named
respondents, except Mr Neville Davis, Ms Susan
Rodway and Mr Howard Rosser, there being no
appearance by or for the said Mr Neville Davis, Ms
Susan Rodway and Mr Howard Rosser, and Mr R. Pratt
on his own behalf as a respondent and on behalf of the
respondents Mr Jeffrey Bateman and Ms Jacqueline
Hutchinson, and having reserved judgment on the
matter and judgment being delivered on the 22nd day of
February 1990 wherein I made orders, declarations and
directions, it is this day, the 2nd day of March 1990 I
order, declare and direct as follows:—
(1) That the true meaning of rule 19(e) is as
follows:
An ex-officio member of the Executive
(i.e. a person who holds office as a
member of the Executive because he/she
is the President, Senior Vice President or
Vice President of the SSTU) may even if
he or she did not re-nominate for those
offices or any of them, or even he/she were
not re-elected having re-nominated, may
still retain his/her seat on the Executive
until the conclusion of the next
Conference after the election for which
he/she did not nominate or was not reelected.
(2) That the true meaning of rule 19(1) is as
follows:
If a former ex-officio member of
Executive [i.e. the holder of that office
referred to in rule 19(e)] wished to retain
office as a member of the Executive in
accordance with rule 19(e) then he/she
must notify the General Secretary in
writing of his/her intention to retain his/
her seat within 14 days of the declaration
of the poll for the election referred to in
rule 19(e).
(3) That rule 19(e) and rule 19(1):
(a) are contrary to the Industrial Relations
Act 1979 (as amended) and in
particular contrary to section 6 and/or
section 56 of the Industrial Relations
Act 1979 (as amended) (hereinafter
referred to as "the Act").
(b) Are inconsistent with the democratic
control of the applicant union by its
members.
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(c) Do not provide for an election to be
held to an office as defined in the Act or
for an election as defined by section 52
and section 56 of the Act to be held.
(4) That Mr Jeffrey Bateman. Ms Jacqueline
Hutchinson and Mr Ross Pratt have and had
after the 31st day of December 1989, no right or
entitlement to, or to seek to hold office as
members of the Executive of the applicant
union without being elected in accordance
with the rules of the applicant union to the
office of member of the said Executive or
without being elected to the office of President,
Senior Vice President or Vice President of the
said union.
(5) That I disallow the said rule 19(e) and rule
19(1) and will hear submissions as to what
further orders, directions or declarations I
should make or give under section 66(2)(b) or
2(ca) or otherwise.
[L.S.]

(Sgd.) P.J. SHARKEY.
President.

DECLARATION —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction, Mining and Energy Workers'
Union of Australia, Western Australian Branch
and
Hamersley Iron Pty Limited.
No. 778 of 1989.
COMMISSIONER S.A. KENNEDY.
28th day of February 1990.
Reasons for Decision.
THE COMMISSIONER: This application is made
pursuant to section 46(1) of the Industrial Relations Act
1979. It states —
(1) At any time while an award is in force under
this Act the Commission may, on the application of
any employer, organisation, or association bound by
the award —
(a) declare the true interpretation of the
award; and
(b) where that declaration so requires, by
order vary any provision of the award for
the purpose of remedying any defect
therein or of giving fuller effect thereto.
(2) A declaration under this section may be made
in the Commission's reasons for decision but shall
be made in the form of an order if, within seven days
of the handing down of the Commission's reasons
for decision, any organisation, association or
employer bound by the award so requests.
(3) Subject to this Act, a declaration made under
this section is binding on all courts and all persons
with respect to the matter the subject of the
declaration.
(4) Section 35 does not apply to or in relation to
this section unless an order is made under paragraph (b) or subsection (1) or under subsection (2).
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(5) In this section "award" includes an order,
including General Order, made by the Commission
under any provision of this Act other than this
section and an industrial agreement.
By this application the Construction, Mining and
Energy Workers' Union of Australia, Western Australian
Branch (hereinafter "the Union") seeks an interpretation
of subclauses (6)(e) and (7) of Clause 5— Shift Work of
Division 1 — Part 2 of the Iron Ore Production and
Processing (Hamersley Iron Pty Ltd) Award 1987 and, if
necessary, a variation of subclause (7) of that clause.
The amended schedule of facts giving rise to the
application is as follows:
A dispute exists between Hamersley Iron and
the CMEU with respect of penalty payments for
holiday relief crewmen.
Fourteen holiday relief crewmen and four crew
members who had no allocated line on the roster
were advised on either 23 or 24 March (some on each
dav) that a new roster would come into operation on
26 March 1989.
The Union claimed that these workers should be
paid an amount of approximately $97.12 per day for
each and every day worked before the expiration of
seven days' notice. Due to the provisions of
subclauses (6) and (7) of Clause 5—Shift Work of
Division 1 — Part 2 of the current award the
company in refusing the union's claim rely firstly on
a moral rather than an award issue by saying that
penalty is not warranted because the Union, because
of a dispute over the number of yardmen to be
employed, unduly delayed the implementation of a
new roster. The employers (quite wrongly in the
Union's view) also rely for the authority of their
refusal to meet the Union's claim on the provisions
of subclause (2)(c) of Clause 5.—Shift Work in
Division 1 — Part 2.
At the outset of proceedings the Union informed the
Commission that insofar as it could be inferred from
the schedule that it was asserted as fact that a new seven
train roster was implemented on 26 March 1989 then
that inference was wrong. The Union relies on events on
and about that date but it does not claim that a new
roster was in fact introduced on or about that date.
Hamersley Iron Pty Limited (hereinafter "the
Company") confirmed that the issue between the
parties involved events concerning the proposed
introduction of a new roster rather than any actual
introduction of such a roster.
The background to this issue is as follows. The
Company sought to increase the total haulage of
iron ore from the mine sites to its port at Dampier by
changing from a 5.5 train per day roster to a seven train
per day roster via subclause (2) of Clause 5.—Shift Work
of Division 1 — Part 2 of the Award. According to
submissions put by the Company the subsequent
sequence of events can be summarised as follows: On 19
February 1989 the Union and the Company reached
provisional agreement on a seven train per day roster
subject to line balancing. In the following week further
work on this by a representative of the Union and by
Company representatives led to this balancing being
completed and agreement was reached within the roster
committee as to the contents of the roster. Following a
conference in the Commission on 14 March 1989
agreement was reached on a five point statement. Other
minor adjustments to the roster then were agreed
between the parties and the Union convener verbally
informed the Company on 21 March 1989 of a
preparedness to see the implementation of the seven
train per day roster on 26 March 1989 with a
compromise measure of the status quo to apply
regarding the 11.30 train while an issue regarding the
manning levels for yardmen was sorted out. This was

agreed to by the Company the following day but later on
the same day the Company was advised by the Union
convener that he was not in a position to proceed on that
basis. The following day, being 23 March 1989, the
Union and the Company met again but there was no
resolution. Later that day the Company advised all
crews to continue working as per the existing 5.5 trains
per day roster. It is a fact that this roster continued
uninterrupted until 24 April 1989 when the seven train
per day roster was introduced by agreement.
The Union's submissions as to the Award provisions
are summarised as follows. Paragraphs (a) and (b) of
subclause (2) of Clause 5 provide for the establishment
of a Union roster committee and describe the
composition and the role of that committee. Paragraph
(c) of that subclause provides for the continuance of an
existing roster until a new roster is agreed upon or is
determined by the Commission. Paragraph (e) of the
same subclause states that each locomotive crew
member will be given a copy of the locomotive crew
roster. The Union says that it is obvious from this
provision that it is important that locomotive crewmen
be aware at all times of their rostered shifts. Paragraphs
(a) and (b) of subclause (6) of Clause 5 establishes that
seven days' notice is required to be given to locomotive
crew members for changes within an existing roster,
with paragraph (c) allowing for (a) and (b) to occur
concurrently. Paragraph (2) of the subclause makes it
mandatory that such notice shall be in writing and
"shall date from the time of delivery to the employee or
the employee's residence". Paragraph (e) provides for a
penalty in the event of such notice not being given
calculated at "the rate of base rate extra'Tor time worked
before the expiration of seven days.
As to employees designated as "holiday relief', the
Commission was told that this means such employees
who carry out the usual work of locomotive enginemen
but instead of having a permanent line on a 28 day cycle
roster they are changed from line to line to relieve
enginemen on authorised leave, with each engineman
being designated as relief once every five months. There
are 14 such personnel. The Company told the
Commission that four other employees were actually
"over establishment" and were utilised as if they were
relief personnel.
According to the Union the actions by the Company
on or about 23 or 24 March 1989 had the effect of leaving
the 14 members of the relief crews and four others
without the requisite information on work bans
necessary in accordance with the Award. That is, at that
time they were unaware of when they were required to
work from 26 March 1989.
The Union says that as these employees were told on
or about 23 or 24 March 1989 that a new roster was
coming into operation shortly thereafter this put them
in the position of not knowing in advance, in
accordance with their rights under the Award, on what
line they would be working and that the penalty of base
rate extra as prescribed in subclauses (6) and (7) of
Clause 5.—Shift Work in Division 1 — Part 2 of the
Award should be invoked.
The Union says that the Award provision is not
ambiguous, that all shift matters so far as the rail
employees are concerned are governed by Clause 5 of
Division 1 — Part 2 of the Award and that the
Commission should not accept any argument that the
penalty payment could be mitigated by any delay in the
introduction of the roster or by any Union activity.
The Company says that the answers to the questions
posed should be in the negative and invites the
Commission to draw three conclusions. First, that
subclause (6) of Clause 5 of Division 1 — Part 2 of the
Award is irrelevant. Second, that subclause (7) of that
clause does not provide for any payment at all or any

70W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

penalty in the circumstances and is therefore irrelevant
though it acknowledges the pertinacity of paragraph (c)
of subclaue (7) of that clause in considering its effect.
Third, that an examination of the shift work clause in
the context of the whole demonstrates that the matter of
implementation of new rosters is exhaustively covered
in subclause (2) of that clasue and that the remaining
matters that arise under subclauses (6) and (7) of the
same clause are simply not relevant to the introduction
of new rosters as per this dispute which is really about
the dealing with a number of individuals being moved
about within an existing and on-going roster. The
Company says that in all the circumstances it was
entitled to the expectation that the change in rosters
would be implemented on 26 March 1989 and to go
about informing its employees of the impending
change. But even if this is not accepted the Company
says that what is relevant in the Award provision is
clearly limited to a permanent roster change and the
circumstances of 23 and 24 March 1989 only go to a
future superseding of the 5.5 train per day roster by the
seven train per day roster. Subclause (6)(b) of Clause 5
of Division 1 — Part 2 of the Award deals with a
temporary change for an individual employee not a
change in expectations or a permanent change of roster.
The Company says that there is no complaint levelled
by the Union against that the Company has failed to
provide seven days' notice of the date on which they are
to return to the permanent roster. As it put it there could
not be any such complaint because there was to be no
return to the permanent roster. It was abolished.
According to the Company then there are two
fundamental flaws in the Union's position. First, there
is no ambiguity. Second, and in any event, there could
be
no application to those employees over
establishment. Again according to the Company,
subclause (7) is not a provision for a penalty at all.
The Union says that its submission in the main goes
to the fact that the roster did not change whereas the
Company's submission goes to the fact that there was a
change in the roster. The Company denies that this is
the case and says that its case is concerned with the
attempted introduction of a new roster.
The questions posed by the Union at the hearing are
as follows:
First, are the 14 relief crew persons and the four crew
members under the circumstances described in this
application entitled to a penalty of base rate extra for
each and every day worked prior to the expiration of
seven days' notice provided for in subclauses (6) and (7)
of Clause 5—Shift Work of Division 1 — Part 2.
Second, as a result of a declaration or understanding
of the Award, should subclause (7) of Clause 5.—Shift
Work of Division 1 — Part 2 of the Award be amended to
provide a new paragraph (d) in identical terms to the
existing paragraph (c) of subclause (6) of that clause in
order to avoid confusion in respect of payment of
penalties to roster relief crewmen if and when the
required seven days' notice is not given.
The Company disputes the Union's claims and
argues that on a proper construction of the Award, no
penalty would be applicable in these circumstances.
The principles to be applied in construing the terms
of an Award (or Agreement) were stated in the reasons
of Brinsden J. in the Industrial Appeal Court decision
Norwest Beef Industries Limited and Derby Meat
Processing Co Ltd and West Australian Branch,
Australasian Meat Industry Employees' Union (64
WAIG 2124 at 2127). These were reiterated in the matter
of Robe River Iron Associates and Amalgamated Metal
Workers and Shipwrights Union of Western Australia
and Others (67 WAIG 1097 at p. 1098) as follows —
... The meaning of a provision in the Agreement
is to be obtained by considering the terms of the
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Agreement as a whole. If the terms are clear and
unambiguous it is not permissible to look at
extrinsic material to qualify the meaning of the
particular provision being considered. Therefore,
when the issue is which of two or more possible
meanings is to be given to a contractual provision it
is not permissible to look at actual intentions,
aspirations or expectations of parties before or at
the time of the contract, except in so far as they are
expressed in the contract but to look at only the
objective framework of facts within which the
contract came into existence, and to the parties
presumed intentions in that setting.
For convenience of reference, all of Clause 5.—Shift
Work of Division 1 — Part 2 of the Award is repeated
hereunder. Those parts underlined simply denote
provisions which resulted from the 1987 Award
negotiations.
5.—Shift Work.
(1) (a) Yardmen wherever employed and Locomotive Enginemen based at either mine will, in
both cases, be employed to work a standard continuous shift roster unless otherwise employed
either as day workers or as five day shift work
employees.
(b) Locomotive Enginemen based at Dampier
will normally be employed and rostered as
irregular continuous shift workers.
(2) Locomotive Crew Shift Rosters.
(a) "Roster committee" shall mean the senior
Rail representative of the local
subbranch of the union as credentialled
to the company for that purpose by the
union, together with up to a maximum of
three others.
(b)
(i) The company will initially establish a preliminary roster which
will be provided for consideration
by the roster committee and for
joint development of a draft roster,
(ii) The draft locomotive crew roster,
when
provisionally
agreed
between the company and the
roster committee, will be supplied
by the company to the State office
of the union for ratification by the
union prior to implementation of
the roster.
(c) The existing locomotive crew roster shall
continue in operation until a new roster is
agreed between the parties or, in the event
of disagreement, determined by the
Commission.
(d) The locomotive crew roster, when agreed
or determined, as the case may be, shall
be posted on the noticeboard, and a copy
of any such roster shall be supplied by
the company to the members of the roster
committee and the State Secretary of the
union.
(e) Each locomotive crew member will be
given a copy of the locomotive crew roster.

1022

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(0 When the company proposes alterations
to an existing locomotive crew roster, it
shall hold prior discussions with the
roster committee.
(3) Employees, by mutual consent in writing
and subject to approval by their supervisor, may
exchange their rostered shifts on the designated
roster. In such circumstances, the company will not
have to pay any penalty rates for reason of that
mutual change by those employees.
(4) Employees will not be required to work on
the day of 25 December which shall be observed
as a holiday on that day and without deduction
of pay for time not then worked by those who had
been rostered to work on that day.
(5) (a) The rostered job of a Locomotive
Engineman on any day may be changed by the
company during the ordinary hours as rostered
for that employee on that day.
(b) The payment to apply for a change of job
by the company within the ordinary hours as
rostered for that employee on that day will be for
the job then actually performed unless payment
for the originally rostered job is greater. It is not
intended that such an employee be paid less than
the job for which he was first rostered on that day.
(6) (a) Any permanent change to the roster for
an individual employee, other than by mutual
consent, will require seven days* notice of that
change to be given to the employee. This does not,
however, apply to any new roster.
(b) Except as provided in subclause (5) of this
clause, employees temporarily moved from their
permanent roster shall be given at least seven days'
notice of the date on which they are to return to the
permanent roster.
(c) The notice to be given under paragraphs (a)
and (b) of this subclause may be given concurrently.
(d) A notice of change of roster under this
subclause shall be in writing and shall date from
the time of delivery to the employee or the
employees' residence.
(e) If the required seven days' notice is not given,
the employee will be paid at the rate of base rate
extra for the time worked before the expiration of
the seven days" notice.
(7) (a) Employees designated as holiday relief
shall be given seven days' notice of the roster line
on which they will be relieving.
(b) The days off will be those shown on the line
on which they are relieving.
(c) An employee who is a designated relief who
is not required to relieve for a complete cycle of
28 days on the same line will be given seven days'
notice of the sign-on times and the days off to be
observed shall also be indicated.
(8) (a) A continuous or irregular continuous
shift worker who in the course of a 28 day roster
cycle does not work at least one-third of the time
on day shift shall be paid for each afternoon or
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night shift worked in excess of 14 during that 28
days at half the base rate extra in addition to the
base rate of pay.
(b) This subclause does not apply to an
employee if it would only otherwise apply because
of a change of shift made by private arrangement
between that employee and another.
(9) Shift Allowances.
(a) Those employed as continuous shift
workers shall be paid a shift allowance of
80 cents (on and from 23/09/88) and 82
cents (on and from 23/03/89) for each
hour worked.
(b) In addition to the provisions specified in
paragraph (a), irregular continuous shift
workers shall be paid an additional five
cents per hour for each hour worked.
(10) A Locomotive Engineman, when rostered
to perform a mainline job, may be required:—
(a) to work up to or in excess of the rostered
hours for that shift in order to complete
that particular mainline job; and
(b)

(i) to the extent of the hours on which
payment is based for that mainline
job, may also be required to perform other work prior to departure
or on arrival; but
(ii) if requested to perform work
additional to completion of the
mainline job which then necessitates working beyond the hours on
which payment is based for that
mainline job, may elect to accept
or decline that additional work.

(11) Employees resident in barracks away from
their home depot will be given a 90 minute call at all
times in advance of their rostered sign-on for
commencement of duty.
(12) Running Shift Change: Where, in positions
designated by the employer, a shift worker is
required for the purpose of effecting a running shift
changeover to remain at or report to the place of
work in order for handover to the next shift,
payment shall be paid at overtime rates:—
(a) for not less than 15 minutes; and
(b) for 30 minutes if required to so remain or
report for more than 15 minutes;
(c) provided that the payment applicable
shall only be made once in respect of each
shift.
(d) The provisions of this subclause are not to
be construed as compulsory overtime.
(e) The employer, in designating the
positions required to work a running shift
changeover pursuant to this subclause,
shall provide to each union so involved a
list of those current positions at each site
and, prior to making any change by
deletion or addition to that list, shall first
discuss the intended change with the
union concerned.
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(f) In the absence of agreement between the
parties concerning any intended change
to the designated positions or in the event
of any dispute as to the application of the
provisions of the subclause, the matter
will be referred to the Industrial Relations
Commission for determination.
Before going to the particular provisions. I observe
that while the parties refer distinctively to 14 relief crew
and four other employees who it is acknowledged were
"over establishment", the fact is that the four employees
were utilised on relief work too and I consider the
distinction to be largely superfluous to this matter.
The whole clause concerns shift work. Its effect is
limited to employees working in the Rail Division of the
Company's operations, whether based at the mine sites
or at the coast. Subclauses (3), (4) and (9) to (12)
inclusive have no direct relevance to the questions
posed here.
Subclause (1) sets out the liability of employees in the
classification of Yardmen and of Locomotive
Enginemen for shift work.
A reading of subclause (2) in the context of the whole
clause gives rise to the following conclusions: the
subclause is specific to shift rosters for locomotive
crews; it lays out the steps to be taken before the
implementation of a roster; and it specifies the forum at
which the Company is to have discussions about any
proposed changes by it to an existing locomotive crew
roster. There is no specific reference to relief crews or
distinction thereof.
Subclause (5) sets down the terms of the Company's
right to alter a locomotive enginemen's rostered work
within the employee's ordinary rostered hours.
Subclauses (6) and (7) are crucial to the Union's
argument.
Subclause (6) sets down in paragraphs (a) and (b)
terms of notice to apply when the Company intends to
alter an employee's rostered hours, either permanently
or temporarily, within the context of an existing roster
and other than pursuant to subclause (5) of the clause.
Paragraph (c) enables the Company to concurrently
give the requisite notice pursuant to (a) and (b).
Paragraph (d) specifies that the method of giving notice
is to be in writing with effect from the time of delivery to
the employee or to his or her residence. And paragraph
(e), on which the Union puts great reliance, stipulates
the penalty to apply if the requisite notice pursuant to
(a) and/or (b) of the subclause, is not given.
Subclause (7) is limited to employees "designated as
holiday relief. Paragraph (a) prescribes that they shall
be given seven days' notice of "the roster line" on which
they will be required to work. Paragraph (b) makes it
express that the days off for a holiday relief employee
shall be as shown on the allocated roster line.
Paragraph (c) sets a requirement for seven days' notice
of sign on times and the days to be taken off for such
employees when the relieving work is not for a complete
roster cycle.
Two main points can be made. Subclause (7) is
specific to "holiday relief employees. This
distinguishes it from subclause (6) which refers to "an
individual employee". In fact subclause (1) effectively
establishes that the classifications of employees who
will be required to do the shift work: that being the
subject of the whole clause. The effect of subclause (7)
by the reference to the specific is to exclude those
employees from the provisions of subclause (6). This
conclusion is reinforced by the fact that both provisions
essentially deal with the requirement for notice to be
given.
Secondly it is clear from its terms that subclause (6) is
to have application during the term of a roster which
has already been implemented and when any change to
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be implemented concerns an employee's place on that
roster. It does not apply to the implementation of a new
roster and its effect on a class of employee. That
exclusion is made express in paragraph (a) of the
subclause so far as permanent changes affecting an
individual.
What is notable in subclause (7) in comparison with
subclause (6) is the absence of any penalty provision in
the event of a failure to notify.
The Union sees this situation as ambiguous and
seeks a variation to the Award to remove the alleged
ambiguity. But it seems to me that what the Union
complains of is not an ambiguity but a perceived
anomaly. This view can be summed up in the following
way: the principle underlying subclauses (6) and (7) is
that an employee is entitled to know in advance what
hours he or she is to work. When a new roster is
implemented the employees, other than those
designated holiday relief employees, are notified of
their permanent position on the roster and subclause
(6) specifies that any change from that requires seven
days' notice. The same seven days' notice applies in
subclause (7) for holiday relief employees. As a penalty
for failure to notify applies in subclause (6) and serves to
compensate the employee for any resulting
inconvenience, the same should apply so far as holiday
relief employees are concerned.
Clearly this is an argument which goes to merit and it
is one which is really aimed at a perceived deficiency in
the Award. A lack does not of itself make an ambiguity.
And it is the latter which must be demonstrated for the
Commission to intervene as a consequence of an
application for an interpretation. The course for
remedying any perceived deficiency in an Award must
be pursuant to section 40 of the Act.
The facts giving rise to this application so far as they
are relevant to the issue are as follows: the parties were
in the process of establishing the detail of a new roster
for subsequent implementation; on the reasonable
conclusion that there was agreement on the date of
implementation and prior to that date, the Company
told some if not all employees, including those the
subject of this application, of that projected date; when
the Union advised that it could no longer agree the
Company countermanded that advice on the same day
but, it seems, not to the employees the subject of this
claim; the new roster was not implemented in the time
relevant for the purposes of this matter.
The first question is whether on a true construction of
the Award there is an entitlement arising.
Having carefully considered the terms of the Award
and specifically Clause 5—Shift Work of Division 1 —
Part 2 of the Award I have concluded that the answer to
the first question posed by the Union must be in the
negative. The answer to the second question, by reason
of the first answer is also in the negative in that there is
no ambiguity.
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AWARDS/AGREEMENTS —
Application for
AWU TALC: MINING AND PROCESSING AWARD.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union,
West Australian Branch,
Industrial Union of Workers
and
Western Mining Corporation and Another.
No. A16 of 1988.
COMMISSIONER J.F. GREGOR.
2nd day of March 1990.
Order.
WHEREAS the Applicant on 27 February 1990 sought
and was granted leave by the Commission to withdraw
its application, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders —
That the application be withdrawn by leave.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
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2.—Arrangement.
Title.
Arrangement.
Scope.
Term.
Base Rate.
Shift Loadings.
Samrday and Sunday Work.
Holiday Work.
Overtime.
Annual Leave.
Hours.
Termination of Service.
Long Service Leave.
Flexibility of Duties.
No Prejudice.
Payment of Wages.
Eye Care — VDU Usage.

3.—Scope.
This Agreement shall apply to the categories of
employees mentioned hereunder:
Classified Booking Clerks
Tele-Ad Sales Advisers
Classified Re-keyboarding
Classified Complaints
Canvassers
The parties agree that where it is possible for full-time
staff to perform a particular job casual or part-time staff
will not be employed.
4.—Term.
The term of this agreement shall be for a period of five
years from the 8th day of March 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia
Industrial Union of Workers, WA Branch
and
West Australian Newspapers and Others.
No. AG 15 of 1989.
CLERKS' (WEST AUSTRALIAN) SPECIAL
CASUAL EMPLOYEES AGREEMENT
No. AG15of 1989.
COMMISSIONER C.B. PARKS.
8th day of March 1990.
Registration of Industrial Agreement
No. AG 15 of 1989.
HAVING heard Ms J.G. Barnesby on behalf of the
Applicant and Mr D.M. Kleemann on behalf of the
Respondents, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the attached be registered as an Industrial
Agreement.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.

5.—Base Rate.
The base rate of pay for employees subject to this
Agreement shall be the rate prescribed by the Clerks'
(Wholesale and Retail Establishments) Award No. 38
of 19471 from time to time for a clerk of 25 years of age
plus l7 /2 per cent loading in lieu of annual leave, sick
leave and public holidays.
In addition to the amount prescribed above a loading
of six per cent shall be paid to employees who are
required to operate a visual display unit in the
performance of their duties.
The divisor used to calculate the hourly base rate
shall be 37.5.
6.—Shift Loadings.
An additional loading of 15 per cent of the base rate
prescribed in Clause 5.—Base Rate shall be paid for all
time worked on any intermediate or night shift worked
between Monday to Friday inclusive as defined
hereunder:
Shift means work done in the daily hours of
rostered work, e.g. a shift of day work or of night
work or intermediate work.
Day work means work done between 8.00 a.m.
and 6.00 p.m., night work means work done
between 6.00 p.m. and 8.00 a.m. and intermediate
work means work done during hours which
include hours of both day and night work.

No. AG15 of 1989.
1.—Title.
This Agreement shall be known as the Clerks' (West
Australian) Special Casual Employees Agreement and
is made between the parties pursuant to subclause (4) of
Clause 11.—Wages, of the Clerks' (Wholesale and
Retail Establishments) Award.

7.—Saturday and Sunday Work.
All hours worked on a Saturday shall be paid for at
the base rate plus an additional loading of 25 per cent of
the prescribed rate for a clerk of 25 years of age. All
hours worked on a Sunday shall be paid for at the base
rate plus an additional loading of 75 per cent of the
prescribed rate for a clerk of 25 years of age.
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8.—Holiday Work.
All hours worked on a holiday prescribed by the
Clerks' (Wholesale and Retail Establishments) Award
shall be paid at double time and a half of the base rate
prescribed in Clause 5.—Base Rate.
9.—Overtime.
All time worked outside the rostered hours or eight
hours on any day or beyond 38 hours in any week shall
be paid at the base rate multiplied by the penalty rate for
such time in the Clerks' (Wholesale and Retail
Establishments) Award.
10.—Annual Leave.
All employees the subject of this Agreement shall, at
their request, be allowed annually four consecutive
weeks' leave without pay and shall not suffer any loss of
privilege, seniority or preference of engagement at the
expiration of such leave. The entitlement, if not used,
will not become cumulative.
11.—Hours.
All employees shall work their ordinary hours
according to a roster which shall be updated by the
employer so that an employee always has at least one
week's notice of the time at which work is to commence
on each rostered day. The number of days and hours
rostered to be worked each roster cycle shall not be
altered with less than two weeks' notice to the employees
concerned and shall be posted on a notice board
accessible to the employees (Ref: Order No. C48 of
1988).
12.—Termination of Service.
The employment of any employee shall be
terminated by one week's notice on either side or
payment or forfeiture of the week's wage as the case may
be. Provided that an employee may be summarily
dismissed for gross misconduct, in which case he/she
shall be paid up to the time of dismissal only.
13.—Long Service Leave.
The Long Service Leave provision set out in Volume
69 of the Western Australian Industrial Gazette at pages
one to six, both inclusive are incorporated in and form
part of this Agreement.
14.—Flexibility of Duties.
There shall be no restrictions on the flexibility of
employees within the department with respect to duties
and functions as the area covers more than one
publication and more than one duty (Ref: Order No.
C48 of 1988).
15.—No Prejudice.
The provisions of this Agreement shall be without
prejudice to the interests of all parties in relation to
future negotiations.
16.—Payment of Wages.
All employees subject to this Agreement shall receive
all wages directly into a bank or building society
account nominated by the employee.
17.—Eye Care — VDU Usage.
Initial Examination: Initially new employees
required to use VDU's for any significant period of their
daily working hours will be asked to undergo an eye
examination as part of their pre-employment medical.
The eye examination will be arranged by the employer
with a qualified optometrist nominated by the
Company.
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Whilst the eye examination will be at the expense of
the employer, the Company will not meet the cost of
spectacles should they be prescribed for VDU use or for
any other purpose.
Follow-Up Examinations: A follow-up examination
will be available to an employee 12 months after the
initial eye test, and thereafter every two years if required
by the employee.
The eye examination will be at the expense of the
Company. Should spectacles be prescribed specifically
for use on the VDU, the Company will reimburse the
employee the cost of the lenses and up to $50.00 for the
cost of the frames.
Employees covered by Health Funds will be expected
to utilise such a fund where practicable. Where an
employee is entitled to a Health Fund rebate the
Company will pay the difference between the rebate
and the actual cost of the lenses and the difference
between the rebate and the actual cost of the frames up
to $50.00.
The amount of reimbursement for the cost of frames
shall be reviewed annually.
Written results of all eye examinations will be
available to both the employee and the Company.
On behalf of the West Australian Newspapers
Signed: D.M. Kleemann.
On behalf of the Federated Clerks' Union of
Australia, WA Branch.
Signed: W.J.G. Smith.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union
of Australia, Hospital, Service and
Miscellaneous WA Branch
and
Casson House and Others.
No. A7 of 1987.
COMMISSION IN COURT SESSION.
COMMISSIONER GJ. MARTIN
COMMISSIONER J.A. NEGUS
COMMISSIONER J.F. GREGOR.
7th day of March 1990.
Reasons for Findings.
COMMISSIONER MARTIN: This is an application
for a new award to be known as the "Private Psychiatric
Hostels Employees'" Award to have effect throughout
the state and to apply to employers conducting and
employees employed in licensed Private Psychiatric
Hostels.
The application came to a Commission in Court
Session as an arguable case from an Anomalies
Conference pursuant to the State Wage Principles in
place in May 1988, Principles enunciated in General
Order Matter No. 261 of 1986 of the 9th day of July 1986
— (66 WAIG p. 1139 at p. 1143).
The matter was first listed for hearing for the 27th,
28th, 29th and 30th days of September 1988 but at the
request of the applicant and there being no valid
objections from the i respondents, the matter was
adjourned sine die.
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By letter dated the 23rd day of March 1989 the
applicant requested that the matter be re-listed, which it
was and the proceedings commenced on the 29th day of
May 1989, For various reasons including the
unavailability of some members of the Commission in
Court Session and the agent for the employers the
hearing was not completed until the 8th day of
September 1989.
On that day the Commission in Court Session
reserved its decision upon the first question posed by
the parties, namely, whether in principle the applicant
should have an award for the area of activities to which
the claims are directed.
History records (see 67 WAIG p. 2243 et seq) and the
determination of this application does not necessitate
an in depth analysis of that history, that the instant
application has been an objective of the applicant and
its predecessor in this area, the Hospital Employees'
Union, since at least 1974.
In essence the application reflects the endeavours of
the applicant and that latter union to obtain industrial
coverage of all establishments in which the occupants
or residents are provided with health care of any sort.
Those endeavours have resulted over the years in the
erection of a number of new awards and the
displacement of another organisation, the Federated
Liquor and Allied Industries Employees Union (the
Liquor Trades Union) from some areas for which it had
previously held industrial coverage.
In brief in 1976, a Commission in Court Session
determined that in respect of domestic employees
employed —
(1) In Hostels providing for aged and disabled
persons, an award should issue with the
Liquor Trades Union except where the staffing
of such establishments and a nursing home
was integrated and interchangeable and in
which case the coverage should be by the
Hospital Employees' Union.
(2) In establishments where nursing staff are
employed in order to care for the occupants or
some of them, the Hospital Employees Union
should be involved. In establishments which
provide accommodation for persons discharged from hospitals for the mentally ill and
persons referred thereto by the Mental Health
Services the information was not as extensive
as in the aforementioned area but one establishment was primarily in the accommodation area and another unclear. No new award
was suggested and the existing Liquor Trades
Award — the Motel, Hostel, Service Flats and
Boarding Houses Award No. 29 of 1974
continued to be applied.
The matter of the content of the new award
for aged and disabled persons' hostels was
remitted to a single Commissioner.
(57 WAIG p. 89 at p. 95.)
(3) The Hostel Workers (Aged and Disabled
Persons Hostels) Award No. R5 of 1976 was
issued on the 26th day of April 1978. The union
party was the Liquor Trades Union.
The award applied to employees employed
in
establishments
where
residential
accommodation and catering services are
provided for aged and disabled persons except
such establishments wherein the type of care
which falls within any of the branches set out
in the Nurses Act 1968, is provided.
(58 WAIG p. 515 et seq.)
(4) The Hospital Workers (Hostel Domestics)
Award No. R19 of 1977 was issued by the
Commission on the 26th day of April 1978 to
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apply to employees and establishments which
provide accommodation and nursing care for
persons and receive a subsidy under the
provisions of the Aged and Disabled Persons
Homes Act 1954 or the Mental Health Act
1962. The Union party to that award was the
Hospital Employees' Union.
(58 WAIG p. 503 et seq.)
At the same time the Commission issued the Hospital
Workers (Hostel Supervisors) Award No. R6 of 1978 to
apply to Supervisors in the latter establishments. (58
WAIG p. 509 et seq.) The Hospital Employees' Union
was the party to that award.
In 1984 the Commission replaced all of those awards,
viz R5 of 1976, R9 of 1977 and R6 of 1978 by Award No. 1
of 1984, the Miscellaneous Workers (Hostel Domestics
and Supervisors) Award (64 WAIG p. 2145). The Union
party to that award was the applicant in the matter now
before us.
Additionally the award replaced the Liquor Trades
Union Motels etc Award No. 29 of 1974 in so far as it
applied to Private Psychiatric Hostels.
Award No. 1 of 1984 by reference to its scope clause
applied to —
3.—Scope.
This award shall apply to employees employed
by establishments which qualify for the payment of
a personal care subsidy, or are otherwise
subsidised under the provision of the Aged or
Disabled Persons' Homes Act 1954 providing
accommodation and personal care services for
frail aged or handicapped persons, or approved
Private Psychiatric Hostels.
(64 WAIG p. 2145.)
As a result of appeals to the Full Bench against that
award by the Liquor Trades Union and the employers.
Award No. A1 of 1984 was suspended and the matter
remitted to the Commission at first instance for further
hearing and determination (65 WAIG p. 242).
The Liquor Trades Union and the Employers then
appealed that decision to the Industrial Appeal Court.
The former appeal was dismissed and on the latter
appeal the matter was remitted to the Full Bench for
further hearing and determination (65 WAIG p.
1086).
The Full Bench did so and on the Istdayofluly 1985
upheld the appeal and quashed Award No. 1 of 1984 (65
WAIG p. 1087).
The present applicant appealed that decision to the
Industrial Appeal Court unsuccessfully (65 WAIG p.
2241).
In 1987, a Commission in Court Session issued the
Aged and Disabled Persons Award No. A6 of 1987 (67
WAIG p. 2250). the union party being the present
applicant. That award replaced Nos. R19 of 1977 and R6
of 1978 (held by the present applicant as a result of its
amalgamation with the Hospital Employees Union),
and Award No. R5 of 1976 held by the Liquor Trades
Union.
By its scope clause that award applies to —
4.—Scope.
This Award shall apply to employees employed
in the callings described in Clause 18.—Wages of
this Award, by the employer respondents, in
hostels, providing residential accommodation,
catering facilities, hostel and personal care services
for aged and disabled persons, where such
employer respondents receive financial assistance
under the Aged and Disabled Persons Homes Act

70W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

1954. for those purposes. Provided that it shall also
apply to such employees employed by employers
providing cleaning services in the hostels to which
this award applies.
(67WAIG p. 2250 at p. 2251.)
Thus the present applicant had achieved all of its
original goals bar one — award coverage for Private
Psychiatric Hostels and that is the purpose of the
application now before us.
The Nature and Purpose of Private Psychiatric
Hostels.
The Mental Health (Administration) Regulations
1965, made under the Mental Health Act 1962 provide
for the licensing of premises as private psychiatric
hostels. The regulations set the criteria to be satisfied by
an applicant for such a licence as
(3) Every application made under subregulation (1) of this regulation shall be
accompanied by a statement containing —
(a) a detailed description of the premises for
which approval is being sought;
(b) personal particulars of the applicant or
other person, showing that he is a fit and
proper person to conduct the premises as
an approved psychiatric hostel;
and
(c) particulars of the proposed arrangements for the management, equipment
and staffing of the premises for which
approval is being sought.
The regulations also impose certain obligations upon
a licence holder such as, to quote a few —
8D. (1) The licence holder, on becoming aware
of suicidal tendencies, undue excitement, serious
illness or other abnormal condition in a resident,
shall report such symptoms forthwith to the
Psychiatrist Superintendent or to his authorised
representative.
(2) The death of a resident shall be immediately
reported to the Psychiatrist Superintendent or to
his authorised representative.
8E. The licence holder shall provide
programmes to facilitate the psychiatric, physical
and social rehabilitation of the residents and shall
be responsible for the well-being and general
appearance of the residents.
8F. (1) The licence holder shall provide
residents with a diet that is in the opinion of the
Director sufficient in quantity and nutritional
value.
8G. The licence holder shall provide for each
resident all necessary clothing (under and outer
garments), headgear, footwear and night attire at
no cost to the resident.
8H. The licence holder shall maintain a report
book containing particulars of the psychiatric,
physical and social development of each resident,
which he shall make available to the Director or his
authorised representative on request.
8K. (1) The licence holder shall be personally
responsible for the management of the approved
premises, the care of residents and the supervision
of staff.
(2) Adequate staff for the care of residents shall
be retained on the approved premises at all
times.
; : 8N. (1) No drug shall be administered to a
resident except on the prescription of a legally
qualified medical practitioner.
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(2) The licence holder shall be responsible for
arrangements for the administration and safekeeping of drugs in accordance with the provisions
of the Poisons Act 1964, and regulations made
thereunder.
SO. Where a resident is in receipt of an age or
invalid pension from the Department of Social
Security of the Commonwealth, the licence holder
shall pay or remit to the resident not less than l21/2
per cent of the basic pension each fortnight for his
personal use.
(Exhibit 2 — Folio 2.)
Exhibits 4 and 5 disclose that there are presently 22
licensed private Psychiatric Hostels in the State. Eight
of those hostels are conducted by voluntary
associations and the remainder by commercial or
business interests.
They provide 161 and 484 accredited beds
respectively.
The origin and purpose of the hostels and the
licensing requirements were explained to us by the
acting Officer in Charge of the Community Psychiatric
Division of the Health Department, MrC.M. Coopes in
the following terms —
Back in the late ^bO's and the early 1970's it was
a trend all over Australia and also overseas that
there were a lot of people in Graylands Hospital
and other hospitals and with the advent of
medication which could control symptoms to a
large degree, it was felt that these people could live
in the community with a bit of follow-up support
from psychiatric nurses. Over a number of years
quite a few hundred people were put out in the
community, mainly living in boarding-houses and
places like that, and licensed hostels. What was
found over time was that some of these people
weren't being cared for properly. They might not
have been eating properly, they may not have been
taking medication. It was felt that there was a need
to ensure that these people were being looked after
properly.
The Community Psychiatric Division therefore
was set up to license a number of hostels and there,
were some regulations brought into place and there
were a number of guidelines laid down such that a
subsidy would be paid to the hostels for each
person they had in their care, plus these people
would pay out of their invalid pensions or sickness
benefit up to 871/2 per cent of that plus supplementary assistance.
Yes? — In exchange for that, the hostels agreed to
have a supervisor on duty at all times who was
licensed by our division. They didn't have to have
professional qualifications or anything like that
but they did have'to be licensed by us. They had to
provide three meals a day; they had to agree to store
medication and give it out when it is required, which is
usually at meal times; to liaise with Community
Psychiatric Division who at that time had a psychiatrist
and nurses and people like that if there are problems so
that there would be professional support from the
Community Psychiatric Division. That was the way it
all came about. The system which started at that time
is largely still in place. There has been changes in
hostels and at the moment, this year, there are some
major changes going through: That however is the
way it came about. They also have to be licensed as
a boarding-house by the local council.
(My emphasis.)
(Transcript notes of proceedings
pp. 46, 47 and 48.)
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The subsidy payable to hostel proprietors was
explained to us in Exhibit 2 — Folios 7.89 — a system of
categorisation scored according to the levels of services
provided to or needed by occupants — services which
can be described as levels of dependency such as
needing assistance with bathing, personal hygiene,
dressing and the like and the levels of subsidy
depending on the level of resident dependency as at the
1st day of May 1989 follow on from those folios as
appendix 5.
Mr Coopes told us that prior to the present subsidies
payable on a sliding scale, there was a flat subsidy of
$ 1.75 per person who stayed "at home" during the day at
the hostel or SI.50 per person who went to an industrial
workshop or occupational therapy during the day.
These rates applied in all hostels "The smallest hostel
and the biggest hostel, the best functioning and the ones
that functioned less well".
Of the work done so far, and which covers circa 60 per
cent of private psychiatric hostels, Mr Coopes stated
that on average residents fall into category 3 more than
any other category (p. 62) and attract a subsidy of $4.50
per day, the most common payment.
A resident in such a category has the following
characteristics vis a vis personal care.
Bathing/Showering Baths/showers self but
requires direction and
supervision.
Personal Hygiene
Is untidy but does attend to
hygiene needs with direction and supervision.
Toilet Self Care
Occasionally incontinent
and/or not very reliable.
Dressing
Needs some assistance to
look after clothes.
Medication
Takes medication without
any problem but requires
staff to manage medication,
or
Needs coaxing and supervision to take medication
(level 4).
(Exhibit 2 — Folio 8.)
We were also told that nearly all hostels have a few
private beds, that is for ordinary people and there are
two at least, which have a large number of unlicensed
beds.
Mr Coopes drew a pen picture of the needs of the
average resident in the following terms —
... It is our expectation that a certain amount of
care is given. It is not the sort of care that you would
expect in a nursing home, because as I said, we
expect people to be continent, be able to dress
themselves, shower and that sort of thing but an
awful lot of these people really do need prompting
and some need supervision, some need some
direction. One of the most important things is of
course the medication aspect. One of the reasons
for the institutionalisation is that the medication
can keep the level of symptoms down, so if they
keep on the medication they can usually manage.
Now where they go into these hostels the
medication will be stored and it will be given out
and they are aware if there's a problem with some
people taking medication, because some people
don't like to, they will be coaxed to take it. If they
refuse to take it they will call in the clinic and say
"Look this person isn't taking the medication.
What can we do about it?" That's one of the most
important aspects from my point of view.
(p. 65.)
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People are referred to Mr Coopes' Division, he told
us, because they can't manage in the community. He
said inter alia —
This is what the hospital says; these people can't
manage in the community without support, so they
refer them to us so they will go to a hostel...
(p. 65.)
In referring such people to hostels a qualification
arises to the "pen picture" referred to above in that Mr
Coopes told us of referrals that —
We don't want to send out people who are very,
very disruptive because they will upset other
residents there. The majority of staff are female so
if you happen to send a very aggressive male — we
wouldn't normally do that sort of thing.
When we see a person at the assessment stage if
they say "Look this person is doubly incontinent or
there is incontinence several times a week" we
normally wouldn't refer them to a hostel. We would
say "Look you had better keep that person in
hospital".
(p. 71.)
The majority of people going to hostels would
have been discharged outright from hospital.
(p. 75.)
Mr D. White, Licensing Officer for hostels at the
Community Psychiatric Division and a trained general
nurse and registered psychiatric nurse took us through
his responsibilities and activities in that position.
He told us, as had Mr Coopes, that the supervisors in
private psychiatric hostels are not trained as such and
ideally would be persons who can form and maintain
good relationships with the hostel residents and have a
mature outlook on the work they are performing. Many
hostels would have two or three supervisors on duty
during the day and must have one on duty at all
times.
In other cases the proprietor is the approved
supervisor and the only employees are domestic staff.
He told us that "on the whole the standard of care
which supervisors would given (sic) is certainly
adequate for hostel situations. We are not looking at
providing the type of care you would expect in the
hospital or the type of care you would expect in a
nursing home".
(p. 89.)
On the question of fees he expressed
the
view
that
within the approved range of 821/2 per cent to 871/2 per
cent of a person's pension the majority of hostels
charged less than the maximum.
Ms G. Whallin, a qualified social trainer and
presently a private health organiser with the applicant
provided us with descriptions of the type of staff, their
training (formal or otherwise) and their duties in
nursing homes, hostels for the aged and intellectually
handicapped, with particular reference to the extent of
personal care delivered to the occupants of those
various establishments.
In her view the categories of dependency in Exhibit 2,
for psychiatric hostels are very similar to the areas of
personal care that would be provided in those establishments.
In nursing homes that care is given by nursing
assistants, by assistant supervisors in aged hostels and
by house supervisors and resident aides in hostels for
intellectually handicapped persons and they are all
primarily untrained persons.
In its opening submissions the applicant took us to its
constitution rule and the awards it holds to demonstrate
that over the years it has increased its area of interest in
the "hostel care industry" from 10 per cent to 90 per cent
at the expense of the Liquor Trades Union leaving a
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very small percentage of hostels still with the award
coverage by that latter organisation and it is the
appropriateness of that coverage which the applicant
now challenges.
It did so, it submitted, on the grounds that it was
equitable to —
• Standardise award coverage in hostels;
• Reflect in new award coverage the rates of wages
and conditions of employment obtaining in the
"hostel care industry" at large and which would
provide wage and conditions justice to
employees employed in private psychiatric
hostels.
The applicant's analysis of what presently obtains by
virtue of the Liquor Trades Union Award as compared
with awards held by the applicant in the "health care
industry" is detailed in depth in Applicant's Exhibit
7.
It submitted that on its analysis of other awards it
held —
The Commission will begin to note that there is a
certain commonality of the rates for similar classes
of workers throughout the private health care
industry. That is a product of both, I would suggest,
common industrial coverage as well as the fact that
in the past they have treated it as an industry and
therefore similar classes of worker involved doing
substantially the same work have achieved
comparative wage justice.
(Transcript p. 110.)
Additionally the applicant canvassed and
commented upon in detail the various decisions of and
proceedings before the Commission over the years and
which history I have recited in summary earlier in these
reasons, to support the recognition given by the
Commission to its claims for coverage of employees in
the "health care industry" in its various forms from
hospitals to nursing homes to hostels for the aged and
community health care. In view of that background the
applicant contends that its claims are undeniable for
coverage of the employees in psychiatric hostels —
another sector of that industry somewhere between
hospitals at the top end and community care at the
bottom end.
The applicant next dealt with the philosophy behind
and the development of the psychiatric hostels, a matter
which I have dealt with earlier in these reasons.
Probably prompted by the extent to which the
Commission in Court Session placed a heavy emphasis
on the changes which had occurred in hostels for the
aged in its last determination, (67 WAIG p. 2243) the
applicant took us to what it perceived as significant
changes in the role and control of psychiatric hostels
since 1987 with reference to the contents of Exhibit 2.
This included reference to the fees charged by and
subsidies paid to private psychiatric hostels. Those
changes it submitted were not as great and do not have
such repercussions as those in the aged hostels area but
do provide an incentive for the psychiatric hostels to
provide a higher quality of care.
In the applicant's submission the claim before us is
on all fours with the claim and result which was before
the Commission in Court Session in the Aged and
Disabled Persons Hostels Case (above) with the
exception that in this case the claims do not have the
consent of the respondents.
As to the State Wage Principles the applicant stated
the main thrust of its case to be —
For the Commission in Court Session to agree in
principle to the issuance of an award to cover the
work of employees in private psychiatric hostels
which reflects rates of pay and conditions of service
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applying in other hostels and in the the health care
industry generally which is regulated by awards of the
Miscellaneous Workers' Union.
(My emphasis.)
(Transcript p. 130.)
That proposition was to replace the loose description
of psychiatric hostels being in the "accommodation
industry" and within the interest of the Liquor Trades
Union, a proposition not capable of being sustained in
the applicant's view because of the facts and the
exclusive rights of the applicant to award coverage of
employees employed in or in connection with the
training and the care of the elderly, the mentally,
physically and intellectually handicapped as well as the
nursing home industry and the majority of the hostels
industry.
The main principle relied upon by the applicant is
the Anomalies and Inequities Principle. (Transcript p.
133.)
(It is to be remembered that at that time. May 1989, the
principles in place were of 9 September 1988 — 68
WAIG p. 2412 at p. 2415 and the Anomalies and
Inequities Principle appears at p. 2418.)
The applicant contended that as the respondents
comprised only the remaining 10 per cent of the hostel
industry there could be no flow on contrary to
paragraph (1) of the Anomalies Principle.
Further the applicant submitted it was not relying on
the doctrine of comparative wage justice contrary to
paragraph (iii) of that Principle [paragraph (ii) not
being relevant] but upon a question of what is
appropriate and referred us to Matters Nos. 772 and 773
of 1980 (61 WAIG p. 119) as an analagous situation
which had been approved by the Commission as within
the Wage Indexation Guidelines.
It is to be noted that the Commission's Principles of
1981 and before did not prohibit or shun access to
comparative wage justice and were not structured in the
manner of the present principles (see 61 WAIG p. 1039
at p. 1042).
Additionally, the applicant submitted, the
Commission in Court Session in the Aged Persons
Hostels Case (67 WAIG p. 2243) in approving new
conditions of employment, classifications and phased
in increased rates of wages as cost minimisation, held
that such matters did not contravene the existing Wage
Principles and the claims in the matter before us were of
a similar nature and this should not provide any
difficulties for the applicant's aspirations.
We were also referred to Matters Nos. 328 and 701 of
1988 of the 23rd day of February 1989 (Exhibit? Folio 5
and 69 WAIG p. 1924) to the end that like the matters
applied in that case, this claim —
• Merely brings the conditions of employment up
to "recognised standard provisions of the
Commission".
• Is a one off adjustment and a "special case" (not
in the sense of the Principles) vis a vis the time
taken to achieve what was initiated over 13 years
ago.
• Has no potential for flow on.
The applicant sees in the needs for training to be
undertaken by employees subject of the proposed
award a Structural Efficiency Principle approach.
Its claims, the applicant submitted, met the majority
of the "overriding considerations" of the Inequities
Principle (68 WAIG p. 2415 at p. 2418) and to the extent
that there would be costs which may not be seen as
negligible the phasing in provisions would help to
minimise the impact and additionally it must be borne
in mind that the recent increase in the subsidy payable
to the hostel proprietors was in percentage terms quite
substantial.
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It is the respondents' submissions that —
9
The changes which the applicant alleges have
taken place within the respondents'
establishments have not taken place.
• The type and degree of changes which have
taken place and will continue to develop in
hostels for the aged and disabled have not and
are not likely to occur within the private
psychiatric hostels.
• In any event whether or not there have been
changes in the latter area it is not appropriate or
realistic to compare those two areas of activity
as it is not comparing like with like.
• If the applicant's proposed new award is put in
place the additional costs arising therefrom will
far and away exceed the level of the assistance
given by existing subsidies which they the
respondents, receive.
The respondents traced the development of the
hostels from when they were first required to be licensed
under the Mental Health Act, in 1977 and highlighted p.
427 of Exhibit 2 Folio 4 — Private Psychiatric Hostels —
Staff Manual prepared by the Mental Health Services
and in which it is written —
Hostels are not regarded as, nor should attempt
to be nursing homes. They are not equipped either
from a personnel point of view or from an
accommodation point of view for this role.
A hostel for the ex-patient should be, as far as
possible, a home where they are cared for and
recreation is provided.
The respondent analysed in depth the proceedings
and decision of the Commission in Court Session in the
Aged and Disabled Persons Hostels case (67 WAIG p.
2243) concluding that that Commission accepted that
the initiatives of the Australian Government in its 19861987 Budget for community services were in place and
they were manifesting themselves in increased levels of
personal care for residents of hostels for the aged and
disabled. As a result the Commission approved the
award proposed by the parties to reflect those factors.
However, the respondents submitted, the Commission in the present proceedings should not provide for
changed award cover without demonstrable change
which was not forthcoming and it would be the
respondents' case that the kind of change that has
occurred and continues to occur in hostels for the aged
and disabled has not occurred in private psychiatric
hostels.
In the respondents' submission the applicant's case
relied heavily upon a report of a working party which
was an unofficial document of the Health Department
and which had never been given effect other than the
use of some of its mechanisms to determine or justify
levels of subsidy.
However, it was submitted, those changes in subsidy
level bear no resemblance to the practical effects
brought about in aged persons hostels by a change of
philosophy and funding — one was the facilitator of the
other.
In the respondents' view there had not been any
significant or substantial change in the nature of private
psychiatric hostels since 1966.
Dealing with the State Wage Principles it was the
submission of the respondents in summary that the
applicant's claims did not fit any of those Principles
and if the Commission found at least that there was a
case somewhere for change in the conditions of
employment for the employees concerned it should
direct the parties to negotiate rather than direct or order
the application of another award that is
inappropriate.
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The respondents' evidence commenced with that of
Mr B.H. Hooper co-proprietor of a private psychiatric
hostel and Chairman of the WA Private Hostels
Association.
In his explanation of the subsidy which is paid for
residents referred by the Community Psychiatric
Division he read from Exhibit H — Transcript of an
Address by Dr Geoffrey Smith on the 29th day of May
1989. That address contained inter alia the following
comments —
So that Working Party in 1987 put out a report
and in that report I mean it made quite a number of
recommendations to the Department. Well it's fair
to say that that report has never and probably never will
as such see the light of day...
The Association did make application for an
increase in subsidy to the current Minister, the
current Minister Keith Wilson then asked the
Department to look into the issue of an increase in
subsidy. We took the... there was at that stage some
talk of doubling the subsidy and in fact the
Minister asked us what the implications would be
in simply doubling the subsidy.
We took the opportunity at that stage to say to the
Minister, well hang on a second, you know, the
Working Party did look at the whole subsidy
system, and we did make some recommendations
in relation to that system which we felt would be
fairer to everyone and I think that that's sort of the
underlying premise therefore in that you know it's
not the Working Party report that led to the new
subsidy system, although the Working Party report
formed the basis of the introduction of that new subsidy
system ...
So I think the main thing is to emphasise is that
we are going for an equitable system, a fair system,
one that worked right across the board, one that did
not disadvantage someone that was putting more
effort and money into it. The other thing to note is
that we are not working on the Working Party
report. The Minister has never approved nor agreed nor
has the Department, I mean as far as the Minister
was concerned he was quite happy just to double
the subsidy. As it stands the subsidy is more likely
to be trebled. And so in some ways I mean the new
system that we are introducing will certainly work
to the advantage of everybody — except the
Treasury.
(My emphasis.)
(Exhibit H pp. 1 and 2.)
(It was Mr Hooper's evidence that in fact the Working
Party had not prepared the final report but that it had
been put together by Dr Smith.)
The evidence continued to indicate that in the result
the subsidy approved by the Department would average
$3.00 per day to be indexed annually and not $4.50 as
expected to be the cost implication.
Mr Hooper acknowledged that those parts of the
report relating to the evaluation of hostels was basically
being implemented for the purpose of subsidy
payments.
Of the nature of a private psychiatric hostel Mr
Hooper told us that they reserved the right to accept a
resident or not unless they were deemed appropriate for
placement in that they should be largely able to look
after themselves from a hygiene point of view and be
able to mix in the community. He put it in these
words —
We don't see our function as being a nursing
home or having to physically dress or bathe them
or shower them. We certainly supervise them. We
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encourage them but we don't see it our function to
be "hands on" to the extent that we have to get in the
shower with people.
(p. 188.)
... It's a supervisory level really. You know we
often have to remind people to polish their shoes or
to wash their hands or to comb their hair or clean
their teeth or to have a shower or change their
clothes. It's a matter of reminding them rather than
physically helping them to do it.
(p. 189.)
In Exhibit 1 Mr Hooper estimated the impact of the
applicant's claim to be in the vicinity of an increase of 34
per cent in wages costs, circa $17 900 per annum and he
suggested that faced with that situation some hostels
may find it necessary to revert to purely commercial
clients and give up their licences as psychiatric
hostels.
Mr Hooper's hostel is licensed for 36 residents and
employs a full-time cook, a part-time cook, a domestic
and a day and night supervisor. Mr Hooper and Mrs
Hooper are also fully involved in its operation.
Some five of the residents of the hostel do not attract
the subsidy payment as they have not been referred by
the Division but by other agencies.
The hostel does not run any organised rehabilitation
programmes as there has been no request or direction
by the Department in the last 12 years to do so.
Mr Hooper told us of the activities, work and
recreation that his residents can and do participate in
and the services available from the Swan Psychiatric
Clinic which is responsible for the referred residents'
cases and maintenance of those persons' psychiatric
condition.
The respondents' next witness was Ms A.M.
Ciandosi, who had worked at a licensed private
psychiatric hostel as a supervisor for a total of five and
one-half years. That period extended over the years
1978 to 1989.
In her view the residents today are much more
capable of looking after themselves than was the case in
1978.
In her experience in psychiatric hostels she had not
had occasion to feed, dress or shower any residents or
care for continually incontinent persons.
She supervised the distribution of medication to
residents and had been assessed as an approved
supervisor by the Division. She had no formal training
as such and had never worked in a hospital, nursing
home or the accommodation industry.
She had made appointments for residents to visit
doctors and sometimes escorted a resident to that
appointment.
Mrs Betty Joy Atkinson, the respondents' next
witness is a qualified psychiatric nurse who practised in
that area for seven years before working in a nursing
home and later for some 23 years has conducted
psychiatric hostels.
In her experience the residents were capable of
showering and dressing themselves (but may need
some coaxing to do these things) and going out to places
of entertainment on their own.
She told us that the character of residents has
changed over the years in that they are now short term
residents of the mental hospitals compared with past
years in which some persons had been in mental
hospitals for 20-30 years before going back into the
community at large and as a result the people today are
more independent and require less "personal care" or
attention than was previously the case.
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Mrs J. Edmunds, Director of Caring Services for
Anglican Homes confirmed Exhibit D, the transcript of
her evidence given to the Commission in Court Session
in the Aged Persons Hostels case of 1987 and
summarised for us the changes of direction
implemented in hostels for the aged by the Australian
Government Initiatives earlier referred to in these
reasons and the impact of those changes upon the level
of staff training and level of service to be delivered in
those establishments due to the change in the level of
residents' dependency — particularly with the stricter
access for persons to go into nursing homes and now
remaining in aged hostels and their attendant facilities
and health problems.
Whilst not having worked in a psychiatric hostel Mrs
Edmunds has had occasions to visit them to assess
residents for admittance to aged hostels but has no
broad knowledge of such hostels.
My Findings.
In accordance with the request of the parties that we
determine whether or not the applicant should have an
award for employees employed in licensed private
psychiatric hostels I set out my views which will
constitute for the purposes of the Act, a finding, that
does not finally dispose of the application before us.
I look first to the applicant's constitutional
position.
Under its constitution rule the applicant may admit
to membership, subject to qualifications which are not
relevant to these proceedings, any person, "who is
employed or who is usually employed in any hospital in
the State of Western Australia" [Rule 4. Eligibility for
Membership — subrule (3)].
For the purpose of that rule the term hospital shall
include —
(a) ...
(b) Establishments licensed and subsidised
under the provisions of the Mental Health
Act.
[Rule 4 — subrule (3) paragraph (b).]
Those rules were inserted in the rules of the Hospital
Employees Union, with which the applicant amalgamated with the approval of a Commission in Court
Session on the 5 th day of October 1976 (56 WAIG p. 1593
at p. 1594).
The applicant in those proceedings had described the
"establishments licensed and subsidised under the
provisions of the Mental Health Act" as —
(b) After care hostels and lodging houses
receiving a subsidy for the purpose of
accommodating mental health patients.
(56 WAIG p. 1593.)
In arriving at that decision the Commission in Court
Session observed that there had been no change in the
types of establishments so referred to since the matter
was considered by a Commission in Court Session in
June, 1975. In that matter the Commission in Court
Session said inter alia —
Over the years the HEU has been concerned
basically with workers employed in and by
hospitals and this group was, in the past, readily
ascertainable. However, with the development of
health care over the years, the divisions between
the various sectors have become somewhat blurred
in that, in earlier years, most, if not all, medical
attention and care was provided within the
confines of the one institution. This is no longer the
position as there has been considerable growth in the
number of establishments which provide particular
health services such as Nursing Homes for the aged.
Mental Health and so on.
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After lengthy consideration, we have concluded
that the range of care and services available in
these institutions, although much restricted by
comparison with major public hospitals is
nonetheless part of the "hospital industry" and
should, therefore, come within the constitutional
coverage of the HEU.
(My emphasis.)
(55 WAIG p. 1479 at p. 1481.)

In so deciding the Commission in Court Session
redrafted the applicant's proposed rules in a manner
not relevant to these proceedings and invited the
applicant to adopt those changes and that would be
followed by approval by the Commission in Court
Session of registration of an alteration. The applicant in
those proceedings chose not to do so, hence the 1976
application referred to above.
Accordingly with that background and the specific
wording of the present applicant's registered rules there
is no doubt as to its right to enrol as members
the persons employed in licensed private psychiatric
hostels whom the application seeks to embrace for
award coverage.
We need next to look at the position of the Federated
Liquor and Allied Trades Employees' Union of
Australia, Western Australian Branch, Union of
Workers (the Liquor Trades Union), party to the Motel,
Hostel, Service Flats and Boarding Houses Award No.
29 of 1974 (56 WAIG p. 1502 — a consolidation
appearing at 65 WAIG P. 1249) and which award the
applicant seeks to replace in so far as it applies to
licensed private psychiatric hostels, although it does not
concede that that award necessarily applies to licensed
private psychiatric hostels anyway.
Of note is the fact that the Liquor Trades Union did
not seek to intervene or object in the proceedings before
us. That situation is due to an exchange of letters
between the applicant and the Liquor Trades Union in
1988 (Exhibit 1 — Folio 13).
In the interests of the parties and posterity the
understandings reached between the parties in those
letters is recorded hereunder.
The applicant's letter of 17 June 1988 reads as
follows —
Re: A7 of 1987 —
Proposed Award to Cover Private
Psychiatric Hostels.
I set out below my understanding of the position
following our meeting of the 16th June 1988:
1. A private psychiatric hostel is to be
defined as one that is licensed pursuant to
the Mental Health Act or Aged and
Disabled Persons Act.
2. Cleaning contractors will be included,
catering contractors will be excluded.
3. All places which, at the date of the Award
had a majority of unlicensed beds
(believed to be two in number) would not
be covered.
This ought then protect the area of interest of the
Federated Liquor and Allied Industries
Employees' Union, and enable the Union to
indicate to the Commission that it does not have
any further interest in industrial coverage of the
areas included in the proposed Award.
The response by the Liquor Trades Union of 5 July
1988 is in the following terms —
Re: Proposed Award to Cover Private
Psychiatric Hostels.
Application No. A7 of 1987.
Further to our discussions on the 16th ultimo, in
respect to the above matter, I acknowledge your
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letter of the 17.6.88 and advise that consideration of
the matter concerned has been given the attention
of our Management Committee and accordingly I
wish to reply that this organisation would not
object to an award being issued as proposed, but
subject to the following —
1. That the award only cover those establishments licensed and subsidised under
the provisions of the Mental Health Act
as Private Psychiatric Hostels.
2. That the award be limited to where the
approved accredited beds represent the
majority of the available beds in any
particular Hostel.
The question as to whether this should
be done by specifically excluding such
establishments at the date of an award
being issued, or otherwise, be left to the
determination of the Commission.
3. That the award be restricted to those
employees employed by the employers
actually operating Private Psychiatric
Hostels other than for employees
employed by Cleaning Contractors. This
to be in recognition of this Union's
traditional coverage of employees of
Catering Contractors.
The applicant took us through those understandings
voicing concern only at the question of what was to constitute a "majority of unlicensed beds" in the sense that
it did not wish to see a situation which could be
manipulated by an employer to avoid the operation of
its claimed award and we are asked to give guidance on
where and how sharply to draw the line of distinction.
The applicant asserts that there are only two hostels
which have less than 50 per cent of beds licensed and
subsidised under the Mental Health Act (p. 113).
In the light of that understanding between the parties
we do not have to determine a contest between the
applicant and the Liquor Trades Union over industrial
regulation but only the contest between the parties.
That situation is in stark contrast to the last occasion
on which the issue now before us was determined. In
1976 in Matters Nos. C100 of 1976 and R5 of 1976, and
referred to earlier in these reasons the Liquor Trades
Union vehemently opposed the endeavours of the
applicant's past predecessor, the Hospital Employees'
Union to cover employees "employed in hostels which
provide for ... persons discharged from hospitals for
the mentally ill and persons otherwise referred to such
hostels by the Mental Health Services" (57 WAIG p. 89).
It is also of note that that Commission in Court
Session faced with the same constimtion rule held by
the Hospital Employees Union did not decide perse that
it was the appropriate union to have industrial coverage
of such employees, citing the well established rule that
"a union which has constitutional coverage of workers
in an industry will not necessarily be granted award
coverage for those workers" (57 WAIG p. 89 at p. 91).
In the result the Commission in Court Session,
without deciding upon the application or not of the
Liquor Trade Union's award, took the major and substantial function of the establishments on which it had
evidence to allocate them to the "health industry" or the
"accommodation industry" and the union relevant
thereto.
It said for the record inter alia —
In our view an establishment staffed with
persons not engaged in the field of nursing, and
whose duties may be likened to those experienced
in the home environment caring for the elderly,
does not take an establishment which mainly
employs domestic and kitchen staff out of the
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"accommodation industry" and it would not be
appropriate to allow the Hospital Employees'
Union as well as the Liquor and Allied Industries
Union the award coverage of such establishments.
(57 WAIG p. 89 at p. 94.)
and of psychiatric hostels in particular
The information before the Commission with
respect to aftercare hostels is not as extensive as
was the case with hostels for the aged but, leaving
aside the application of the Motel, Hotel, Service
Flats and Boarding House Workers' Award No. 29
of 1974, we would, on the approach adopted earlier
in this decision, conclude that the major and
substantial function of Romily House is within the
"accommodation industry".
(57 WAIG p. 89 at p. 95.)
In the matter now before us those considerations are
not pertinent to the question "is it appropriate that the
applicant should have award coverage for employees
within its constitution rule and who are employed in
licensed private psychiatric hostels?" when it is clear
that it is now the only organisation desirous of
undertaking that responsibility under the Act.
The next part of the question relates to the nature and
functions of private psychiatric hostels and I turn first to
the controlling legislation, the Mental Health Act 1962.
Section 21A (Part IILA Private Services other than
Hospitals) inserted by amending Act No. 32 of 1976
assented to on the 9th day of June 1976, defines a —
"private psychiatric hostel" means a private
establishment or premises in which three or more
persons, not being members of the proprietor's
family and who are socially dependent, are received
and lodged.
(My emphasis.)
That section also provides that —
"socially dependent" in relation to a person
means socially dependent by reason of a mental
disorder.
and
"resident" in relation to a private psychiatric
hostel, means a socially dependent person who is
residing at the hostel and is —
(a) not dangerous to himself or other
persons;
(b) not physically infirm or requiring general
nursing care; and
(c) capable of managing himself with
minimal supervision and not requiring
reception or detention in an approved
hospital.
Those definitions and others in that section such as
"private hostel" being a private hostel or like
establishment providing residential accommodation
and care for intellectually handicapped persons
underlines the character of the residents and the
functions of the hostels and needs no explanation.
Add to those descriptions of private psychiatric
hostels and their residents the evidence before us and
the references to such residents and establishments in
the Mental Health (Administration) Regulations 1965
and it is clearly established that the purpose of private
psychiatric hostels in providing board and residence
for socially dependent persons is different from
boarding and/or lodging houses and/or hostels
providing board and/or residence for members of the
public at large. .
Thus given more extensive" evidence than was the
case in 1976 and divorced from the main focus of 1976,
which was hostels for the aged and disabled and
nursing homes, I now conclude that the difference I
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have referred to above entitles me to describe the private
psychiatric hostels as being less in the "accommodation
industry" and more in the "health care industry" (albeit
marginally) to coin the respective categorisations of the
Commission in Court Session in 1976 and of which I
was a member.
In so saying I also record that the evidence before us
does not disclose any changes of substance in the
functions for the services offered by the hostels over the
years.[See for example the 1976 description of Romily
Homes (57 WAIG p. 89 at p. 94) and Mrs Atkinson's
evidence in these proceedings.]
True it is that the Psychiatric Service Branch of the
Health Department and the Community Psychiatric
Division have prepared discussion papers and the so
called Working Party report which contain blueprints
or guidelines for a more formal and sophisticated
approach for ideal situations and subsidy incentives to
obtain those situations which if achieved will create
better facilities and rehabilitative services for residents
of private psychiatric hostels but that is very much in the
embryonic stages and provides only at this stage a
rough measuring stick for levels of subsidy allocation.
In fact there is nothing to indicate that anything other
than that will ever come of the "working party" paper in
other directions.
But in any event, in my view, it wasn't necessary for
the applicant, in the circumstances of this case, to
endeavour to establish "changes" vis a vis the format of
the aged persons hostels case, 1987 nor for the
respondent to rely upon a lack of demonstrated
changes, since 1976. The factual material before us on
the nature of the hostels, their staffing, the services
generally provided and the character of the residents,
which has changed in an upwards direction, was
sufficient to inform us of the facts relevant to the issues
between the parties.
That brings me to the next matter for consideration —
which is. to what extent, if any. should the contents of an
award for employees in private psychiatric hostels
reflect or mirror the contents of awards of employees in
the health care industry at large? — or the aged persons
hostels award in particular as distinct from the
provisions of the Motel. Hotel, Service Flats and
Boarding House Workers' Award No. 29 of 1974 as
varied (see 69 WAIG p. 2244), the award applied by the
respondents to their employees.
I had hesitated to refer to that latter award as the
"existing award" as the Schedule of Respondents
thereto does not tell me if any of those respondents are
licensed private psychiatric hostels. Some of them are
clearly hostels and some are clearly boarding houses
(69 WAIG p. 2244 at p. 2254 and p. 2255) and Clause 4.—
Scope of the award does describe what the respondents
to this application do without any reference to the status
of the residents.
However, in 1976. the Commission in Court Session
had a better guide to the answer to that question in that
the Motels etc Award No. 29 of 1974 contained as a
respondent "Amelia House, 30 Bulwer Street, Perth."
(56 WAIG P. 1511) and to quote from the Commission
in Court Session reasons for decision —
We are told that Amelia House is the same kind
of establishment as the aftercare hostels sought to
be covered in Matter No. R13 of 1976 to the extent
that a substantial number of its occupants
although discharged from hospitals for the
mentally ill are on aftercare. It follows that by
reason of section 85 of the Act, Award No. 29 of
1974, The terms of which does not expire until
August 1977 is binding on all workers employed in
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the callings mentioned therein in the industry to
which the award relates and on all employers
employing those workers.
(57 WAIG p. 89.)
That award is still alive and though Amelia House, if
it still exists, is not shown as a Licensed Psychiatric
Hostel in the Health Department's records (Exhibit 4) it
was such an "establishment" when the Motels etc award
was issued in 1976 and its "industry" is still an industry
to which that award applies and I see no reason to take a
view different from that expressed by the Commission
in Court Session in 1976 and will regard the Motels etc
Award No. 29 of 1974 award as the existing industrial
regulation for the respondents and their employees.
Thus far I have found that —
(1) The applicant's constitution rule allows it to
enrol as members persons fitting that rule and
employed by the respondents in licensed
private psychiatric hostels.
(2) The applicant wishes to represent the
industrial relations interests of those persons
under the Act through an award.
(3) The organisation party to the existing award
for persons, other than Supervisors, and
Assistant Supervisors, employed by the
respondents in such hostels does not wish to
continue to industrially represent those
employees.
In view of those findings I next find that it is
appropriate that the applicant's interests for the
employees concerned be recognised in a formal sense
under the Act.
How that should be achieved is in my view not an
easy question capable of a simplistic answer and
involves in its resolution a consideration of —
® equity, good conscience and the substantial
merits of the case [section 26(1 )(a) of the Act].
• the interests of the persons immediately
concerned [section 26(1 )(b) of the Act].
• the capacity of employers to pay wages and to
bear the cost of improved or additional
conditions of employment [section 26(d)(iii) of
the Act],
and
• General Order No. 1940 of 1989 and the State
Wage Principles — September 1989.
I say all that because the applicant's answer to my
question so posed is to issue a new award in terms
similar to the Aged Persons Hostels Award No. A6 of
1987 and th at will result in increased rates of wages and
additional or improved conditions of employment for
the employees concerned.
The respondent's answer is primarily not to issue any
new award at all.
Now it does not follow necessarily that to recognise
the applicant's industrial representation of the interests
of the employees concerned we need to issue a new
award.
There are a number of alternatives open to us.
We could find that it is appropriate that the applicant
make application for joinder to the Motels etc award in
respect of private psychiatric hostels and once
successful, seek to vary that award to include
classifications and appropriate rates of wages for
Supervisors and Assistant Supervisors employed in
those hostels.
Such a move or moves would preserve for those
respondents to these proceedings, who or which also
cater for "commercial" boarders and/or lodgers or
residents, equal terms so far as competition with other
employers in the accommodation industry is
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concerned. However in my view it is clear that such an
alternative would be unpalatable to the applicant and
inconsistent with its declared objectives in these
proceedings.
Additionally the shared interest in one award by two
organisations could cause conflict and disruption and
be cumbersome in their attempts to service the award at
different times or in different directions. From a purely
practical point of view I discard this alternative as a
means of determining the matter before us.
Another alternative, albeit rather hypothetical in that
it would only cater for some of the persons employed in
private psychiatric hostels and eligible to be members
of the applicant organisation, would be not to disturb
the Motels etc award so far as its present parties are
concerned and to approve the issuance of a new award
for those persons presently not subject to industrial
regulation, namely Supervisors and Assistant
Supervisors.
In so doing there could be the risk of different
conditions of employment between those persons and
•others employed in the hostels, a situation which no
party seeks to create and once again it could lead to
conflict and disputation and inequities. Again for
practical reasons I would discard that alternative.
The next alternative is that posed by the applicant's
claim — a new award to apply to all of the respondents'
employees who are eligible for membership of the
applicant and employed in hostels/boarding/lodging
houses wherever the majority of available beds are
licensed for socially dependent persons under the
Mental Health Act.
Such new award is to be in terms basically similar to
those contained in the Aged and Disabled Persons
Hostels Award No. A6 of 1987 for reasons recited earlier
in these reasons.
That claim depends for its validity upon the
proposition that aged persons hostels and licensed
private psychiatric hostels, having regard to the services
provided, the needs of their residents and the type of
work required of and performed by persons employed
therein are the same, or if not the same have sufficient
similarity so one is able to say they are like
establishments as to all relevant matters.
The reasons for decision of the Commission in Court
Session in the Aged Persons Hostels case in 1987 clearly
show why it was prepared to approve the application of
Hospital and Nursing Home rates of wages and
conditions of employment for employees eligible to be
members of the applicant and employed in such
hostels.
On the material before us in these proceedings some
of the pertinent factors of that latter case are missing
(and I speak later in these reasons, of that case and its
criteria).
Those factors are the services provided to and the
levels of dependency of the residents of the respective
establishments and they are most unlike and it would
be stretching a very long bow indeed to conclude
otherwise.
Thus I find that the basic proposition is unfounded
and that there is no reasons why the applicant's claim
on the contents of its award should be allowed.
Considerations of that claim and the application
itself takes us next to the State Wage Principles. The
applicant relies for its claim upon the Anomalies and
Inequities Principle, the Inequities component
particularly. That Principle is alive and well (see the
Decision of the Industrial Appeal Court in Matter No. 7
of 1989 of 9 October 1989 per Brinsden J. at pp.9and 11
of roneod Decision) and Matters raised thereunder are
to be treated as "Special Cases" (69 WAIG p. 2913 at p.
2924 and p. 2929).
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The Special Case Principle provides —
3. Special Cases: Any claim for increases in
wages and salaries or improvements in conditions
which exceed the maximum increases allowable
under the State Wage Decision of 8 September 1989
will be processed as a special case by the Commission.
Such cases should be considered in accordance
with the Structural Efficiency and other relevant
Principles.
(My emphasis.)
(69 WA1G p. 2913 at p. 2927.)
Given the level of the increases which would occur if
the applicant's claim was allowed in full the matter
before us is a Special Case in that context. However, in
view of the time span over which this matter has
proceeded and that time span having been consumed
almost in full before the introduction of the "Special
Case Mechanism" in the September 1989 Principles, I
consider it appropriate and equitable not to say that it
must now start all over again by being sent back to that
mechanism, particularly as the matter came to us
originally from an Anomalies and Inequities
Conference.
The Anomalies Principle contains two overriding
qualifications pertinent to the applicant's claim. First
that the circumstances warranting improvements in
pay and conditions are of a special and isolated nature
and second that the doctrines of comparative wage
justice should not be relied upon to establish an
anomaly (69 WAIG p. 2913 at p. 2928).
I find on the material before us that there are no
special or isolated circumstances warranting the
improvements in wages and conditions claimed and
that primarily it is an exercise in comparative wage (and
conditions) justice.
Accordingly there is no anomaly in my view as
envisaged by the Principles.
If we consider an anomaly to be a "departure from a
rule or standard" (see 25 WAIG p. 273 at p. 274), I know
of no rule or standard that says all cooks or domestics
shall receive the same rates of wages and the same
conditions of employment and no rule or standard that
says all cooks and domestics shall receive the same rates
of wages and conditions of employment as cooks and
domestics in hospitals, nursing homes and aged
persons hostels.
The proposition that there is such a "standard" in the
"health industry" is acknowledged but as I have found
earlier the respondents' activities contain only a
smidgeon of "health care"namely the management of
medication distribution and supervision of residents to
ensure that they attend to matters of personal hygiene,
dress and appearance and thus those activities do not go
to the depth of true care as provided in the "health
industry" and the rule or standard for that industry does
not apply to these respondents and their employees.
In looking at the provisions of the Inequities
Principle (69 WAIG p. 2913 at pp. 2928 and 2929) I make
the following observations —
(b) Inequities.
(1) The resolution of inequities existing
where employees performing similar
work are paid dissimilar rates of pay
without good reason, shall be subject to
the following conditions:
(My emphasis.)
The first question becomes is there an inequity? It is a
fact that employees employed by the respondents in
callings of cooks and domestics under the Motels etc
award are paid rates of pay dissimilar to those paid to
persons employed as cooks and domestics in hospitals,
nursing homes and aged persons hostels. I make no
comment upon the rates of wages paid to Supervisors

and/or Assistant Supervisors employed by the
respondents as there is no information on that before
us.
It is also a fact that persons employed in the callings
of cooks and domestics in hotels and restaurants are
paid rates of wages, based upon those fixed in the
accommodation industry at large, predominantly the
Hotel Employees Award of the Australian
Commission. In the health care industry the rates of
wages originate from those payable in the hospital
industry in this State, primarily the Government
hospital industry.
Whether there is an argument that "a cook is a cook is
a cook" and that all cooks wherever employed should
be paid the same rate of wage is one thing but that
argument ignores history, policies of different employer
and employee organisations, public and private, agreements between parties over the years and decisions of
industrial tribunals over the years and the different
natures of different industries — that has all
contributed to the present factual situation. It also
ignores the presence or absence of other considerations
under various awards — the total canvas of wages,
conditions of employment and allowances.
For those reasons and the fact that the respondents'
industry is primarily the provision of board and lodging
adapted over the years to cater for, in addition to the
usual residents of such establishments, socially
dependent residents in contrast to the clearly defined
and well known purposes of hospitals, nursing homes
and aged persons hostels, clearly delineates, in my view,
the existence of "good reason" within the terms of the
preamble to this Principle.
In the 1983 National Wage Case decision the
Australian Commission said of the Inequities
provision —
We are not prepared to vary the inequities
provision in the way claimed by the ACTU because
we are not prepared to relax its operation, and the
Principle as it stands is consistent with it being only a
limited exception to a no further claims provision.
Indeed we go further. Although we do not vary
the existing words we would emphasize that it is
necessary for the Inequities Principle in common
with the Anomalies Principle to be strictly applied
so as to ensure that it does not become a vehicle for
general increases in wages or conditions and to
discourage "any suggestion that the proposal signalled
the re-establishment of the doctrine of comparative
wage justice without fetter".
and
In summary it will be necessary to ensure that
only those employees whose work is properly
comparable in a strict sense receive increases as a
result of the inequities procedure and this only if
the other conditions are met.
(My emphasis.)
(Print F2900 p. 35.)
Those conditions follow in our Principles —
(1) The work in issue is similar to the other class
or classes of work by reference to the nature of the
work, the level of skill and responsibility involved
and the conditions under which the work is
performed.
Without the benefit of point to point analyses of
classifications or callings I am unable to say
conclusively whether the first two criteria of that
condition are met or not but in any event by a
comparison of the material in this case, the 1976 case
and the Aged Persons Hostels case I have no doubt that
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the conditions under which the work is performed (the
circumstances in which the work is performed — Print
F4678 p. 5) are not similar —
(2) The classes of work being compared are truly
like with like as to all relevant matters and there is
no good reason for dissimilar rates of pay.
Of that condition, a Full Bench of the Australian
Commission said in the Matter of the Brisbane City
Council Salaried Staff Award 1978 — A No. 36 on 22
March 1984 —
However the further conditions to be satisfied
under placitum (2) is carefully phrased. The word
truly cannot be assumed to have been lightly
included. In our view it is not enough that the likeness
is substantial or significant. The likeness must be real,
genuine and actual; in other words the likeness must be
"true".
(My emphasis.)
(Print F4678 p. 5.)
With that guidance and by virtue of my previous two
observations" 1 consider that the work of employees in
private psychiatric hostels is most unlike the work of
employees in hospitals, nursing homes and aged
persons hostels as to all relevant matters and there is
good reason for dissimilar rates of pay.
(3) In addition to similarity of work, there exists
some other significant factor which makes the
situation inequitable. A historical or geographical
nexus between the similar classes of work may not
of itself be such a factor.
The marginal degree to which private psychiatric
hostels can be said to be more in the health industry
than the accommodation industry is not in my view i
significant factor which makes the situation
inequitable.
(4) The rate of pay fixed for the class or classes of
work being compared with the work in issue is a
reasonable and proper rate of pay for the work and
is not vitiated by any reason such as an increase
obtained for reasons inconsistent with the
Principles of the Commission applicable at the
relevant time.
There is no suggestion that existing rates of pay for
employees in hospitals, nursing homes or aged persons
hostels (agreed to by the parties and approved by the
Commission) are unreasonable or debased or
contaminated by any reason inconsistent with the
relevant principles from time to time in force.
(5) Rates of pay in minimum rates awards are
not to be compared with those in paid rates
awards.
The Aged Persons Hostels Award is clearly a
minimum rates award.
Clause 18.—Wages of that award commences —
The following shall be the minimum rate of
wages payable to employees covered by this
award.
(67 WAIG p. 2250 at p. 2254.)
and there is nothing contained therein to the
contrary.
I query, and put it no higher than that whether awards
in the public sector and on which private hospital
award rates are modelled and in turn have influenced
the rates of wages in the aforementioned award are
such.
The Australian Commission said in its February 1989
review —
There has been a clear distinction, at least in
theory, between minimum rates and paid rates
awards. The former have prescribed rates
recognised as being legal minima in addition to
which supplementary payments might be awarded
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and over award payments reflecting the market
might exist; the latter have prescribed rates which
were intended to be actual rates of pay.
(Print H8200 p. 8.)
and our principles mirror basically the Australian
Commission Principles and their intentions.
Having so tested the material before us against the
Principles, I conclude that there is no Anomaly or
Inequity to be resolved or rectified by the application of
the applicant's claimed rates of wages and conditions of
employment in the proposed new award which may
issue in determination of the matter before us.
In view of that conclusion it is not necessary to
discuss the "over-riding considerations" which shall
apply under the Anomalies and Inequities Principle "in
dealing with inequities".
I consider it is appropriate to make another
observation about the Aged Persons Hostels Case for
those who may comment that there is an inconsistency
of approach in the treatment given to this matter.
The Aged Persons Hostels Award was not issued in
the terms that it was because the employers and
employees bound by it are in the "Health Industry" per
se. In reaching its decision in that matter the
Commission in Court Session was heavily influenced
by the existence of complexes comprised of a nursing
home and a hostel, the interchangeability of staff
between such establishments and the equity of
"uniformity of rates of wages and conditions of
employment for the employees employed by the same
employer in those constituent parts of such complexes"
(67 WAIG p. 2243 at p. 2250).
As the first reasons for decision on that matter clearly
indicate (67 WAIG p. 2243 at p. 2248) that was the extent
to which "health industry" standards were to be
applied. Subsequent events persuaded it to go further
(67 WAIG p. 2243 at p. 2249). I have no difficulty in
distinguishing that decision and the facts on which it
was based from the facts before us in this matter.
In summary I therefore find that —
1. The applicant may have award coverage for
persons eligible to be members of it and
employed in boarding and/or lodging houses
or hostels licensed as Private Psychiatric
Hostels under the provisions of the Mental
Health Act and in which establishments the
majority of boarders and/or lodgers are
"socially dependent persons", by reference to
the number of beds available in such
establishments.
2. Such an award should reflect the rates of
wages and conditions of employment
presently applicable to such employees with
any variations thereto agreed to between the
parties and approved by the Commission (or
in the event of any disagreement as
determined by the Commission) in
accordance with the State Wage Principles —
September 1989 with particular reference to
the Conditions of Employment Principle and
the Structural Efficiency Principle.
3. In the case of persons employed in the callings
of Supervisor and Assistant Supervisor the
First Awards and Extensions to Existing
Awards Principle must be appalied as well.
For the record I state that I accept full responsibility
for the time which it has taken to formulate and publish
these reasons and findings.
COMMISSIONER NEGUS: I have had the opportunity to peruse the Reasons for Findings of Martin C.
in draft form and I concur with his findings in their
entirety.
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COMMISSIONER GREGOR: I have also had the
opportunity of reading the draft reasons of Martin C.
with which I agree and I have nothing to add.
COMMISSIONER MARTIN: These proceedings
stand adjourned to enable the parties to process the
matter in accordance with our findings and will be relisted upon the application of any party.
Appearances: Ms S.M. Jackson on behalf of the
applicant.
Ms B. Fitzgerald on behalf of respondents.

AWARDS/AGREEMENTS —
Variation of —
FIBRE-CEMENT WORKERS AWARD
No. 23 of 1960.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers
and
James Hardie & Co Pty Ltd.
No. 1842 of 1989(R).
COMMISSIONER A.R. BEECH.
7th day of March 1990.
Order.
HAVING heard Mr S. Booth on behalf of the Applicant
and Mr C. Mitsopoulos on behalf of the Respondent
and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders—
That the Fibre-Cement Workers Award No. 23 of
1960 be varied in accordance with the following
Schedule and that such variation shall have effect
from the beginning of the first pay period
commencing on or after the 19th day of February
1990.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 1. — Title: Delete this clause and insert in
lieu thereof:
1.—Title.
This Award shall be known as the "Fibre
Cement Workers Award" No. 23 of 1960 as
amended and consolidated.
2. Clause 2. — Arrangement: After the number and
title "Clause 23. Bereavement Leave", insert the
following new clauses:
24. Payment of Wages.
25. Grievance Procedures.
3. Clause 6. Hours:
(A) Delete subclause (2) of this clause and insert
the following in lieu thereof:
(2) The ordinary hours of work may be
worked on any or all days of the week, Monday
to Friday, inclusive, and except in the case of
shift employees, shall be worked between the
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hours of 6.30 a.m. and 6.00 p.m. Provided that
the spread of hours may be altered by
agreement between the employer and the
majority of employees in the plant or section
or sections concerned.
(B) After paragraph (e) in subclause (4) of this
clause, insert the following new paragraph:
(0 Flexibility in relation to rostered days
off: Notwithstanding any other provision in this clause, where the hours of
work in the plant or section of the plant
are organised in accordance with paragraphs (c) and (d) of this subclause the
employer and the employee or
employees concerned may agree to
accrue up to a maximum of five
rostered days off. This may also apply
in special circumstances such as where
there are regular and substantial
fluctuations in production requirements in any year.
Where such agreement has been
reached the accrued rostered days off
must be taken within 12 months from
the date of agreement and each 12
months thereafter.
4. Clause 7. — Overtime: Delete paragraph (a)(i) of
subclause (3) and insert in lieu thereof:
(a) (i) Subject to the provisions of subparagraph (ii) of this subclause a worker
required to work overtime for more than
two hours shall be supplied with a meal
by the employer or shall be paid $4.60 for
a meal and if owing to the amount of overtime worked, a second or subsequent
meal is required he shall be supplied with
such meal by the employer or be paid
$4.10 for each meal so required.
5. Clause 8. — Wages: Delete this clause and insert in
lieu thereof:
8.—Wages.
It is a term of this Award that the Union
undertakes, for the duration of the principles
determined by the Commission in Court Session in
Application No. 1940 of 1989, not to pursue any
extra claims, award or over-award, except when
consistent with the State Wage Principles.
The following shall be the minimum rate of wage
payable to workers under this award:—
Rate Per Week
$
(1) (a) Group 1
382.30
Group 2
376.80
Group 3
371.30
Group 4
361.60
(b) A fork lift driver required to operate a
vehicle with a lifting capacity in excess of
4 500 kg shall in addition to the rate prescribed
in Group 1 be paid an allowance of $3.81 per
week.
(2) For the purpose of subclause (1) of this
clause, each group shall be comprised of the
following classifications:—
Group 1
Examiner
Fork Lift Driver
Front End Loader Driver
Low Lift Loader Driver
Machine Driver
Tool Sharpener
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Group 2
Control Hand
Laboratory Assistant
Raw Materials Treatment Operator
—Cellulose
—Silica
—Alumina/Bentonite
Pipe Lathe Operator — Mark II
Group 3
Extractor Hand
Moulder
Storeperson
Press Operator No. 3
Flat Sheet Guillotine Operator
Sheet Stacking Operator
Mixing Plant Operator
Multiple Socket Parter )
Operator
)
Pipe Dipping Operator ) Pipe
Pipe Slotter
) Finishing
Pipe Tester
) Hand
Coupling Borer
)
Operator
)
Corrugated Stack Breaker Operator
Inspection Hand No. 4
Group 4
General Hand
(3) Junior Workers (Percentage of weekly
wage for Group 4)
%
Under 16 years of age
35
16 years of age
45
17 years of age
55
18 years of age
65
19 years of age
78.5
20 years of age
93
(4) A "Casual Worker" being a person who
is engaged or employed for a period of less
than one week (inclusive of hours of overtime
worked) shall be paid for the time so engaged
at the rate of 20 per cent in addition to the rates
prescribed herein.
(5) Leading Hands: In addition to the appropriate rate prescribed in subclause (1) of
this clause, a Leading Hand shall be paid:
$
(a) If placed in charge of not
less than three and not more
than 10 other workers
15.70
(b) If placed in charge of more
than 10 but not more than
20 other workers
24.10
(c) If placed in charge of more
than 20 other workers
31.00
6. Clause 9. — Shift Work: Delete subclause (1) of
this clause and insert in lieu thereof:
(1) A shift worker shall, in addition to his
ordinary rate, be paid per shift or eight hours at the
ordinary mean rate of $ 11.16 when on afternoon or
night shift. For the purpose of this subclause the
ordinary mean rate shall be 15 per cent of the
average of the maximum and minimum adult wage
rate.
7. Clause 24. — Payment of Wages: After Clause 23.
— Bereavement Leave, insert a new Clause 24. — Payment of Wages:
24.—Payment of Wages.
(1) Each worker's wages will be paid by direct
transfer into the worker's nominated bank or
building society account.
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(2) At the end of each pay period each worker
will be provided with a statement of the amount of
wages to which the worker is entitled, the amount of
deductions made therefrom, payment of allowances and overtime where applicable and the net
amount being paid.
8. Clause 25. — Grievance Procedures: After Clause
24. — Payment of Wages, insert the following new
Clause. — 25. — Grievance Procedures:
25.—Grievance Procedures.
(1) The parties give their commitment to the
early resolution of grievances and disputes.
The following procedure is established to
facilitate this process.
(2) The parties agree that management, shop
stewards and Union officials will exhaust the
negotiating process before time is lost by
employees.
(a) Where any dispute or grievance arises, the
problem should first be discussed
between the worker and his supervisor
and if requested by the worker, a shop
steward may be present.
(b) If the dispute or grievance is unresolved
the worker may then discuss with the
Factory Superintendent or Plant
Engineer.
(c) If the dispute or grievance is unresolved
then the worker and/or his union
representative shall confer with the
management.
(d) If the dispute or grievance is unresolved,
the matter should be referred to a union
official
for
discussion
with
management.
(e) Until the dispute or grievance is
determined in accordance with the above
procedure normal work shall continue,
without prejudice.
(f) No more than seven days will be allowed
for the above stages to take place.
(g) If the matter is still not resolved, then one
or other of the parties may seek to refer the
matter to the Industrial Relations Commission for assistance.
(h) This subclause does not relate to claims
for wages or award conditions.
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BRICK MANUFACTURING
AWARD No. 19 of 1979
CEMENT TILE MANUFACTURING
AWARD No. 3 of 1966
PIPE, TILE AND POTTERY
AWARD No. 34 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Midland Brick and Others.
No. 1958 of 1989.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Geraldton Building Company Pty Ltd
and Others.
No. 1959 of 1989(R).
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Bristile Limited.
No. 1961 of 1989(R).
COMMISSIONER A.R. BEECH.
2nd day of November 1989.
Reasons for Decision.
(Given extemporaneously at the conclusion of
proceedings as edited by the Commissioner.)
THE COMMISSIONER: These three applications are
to vary the awards concerned in relation to structural
efficiency arising from the decision of the Commission
in Court Session in the 1989 State Wage Case. The
Commission heard the parties on the 15th day of
November 1989 and gave its decision at that time. An
application to similarly amend a fourth award, the
Porcelain Workers Award 1970 (Application No. 1960
of 1989) was adjourned to a later date.
The Commission was informed of detailed
negotiations between the parties which have resulted in
these consent amendments to the three awards
concerned. The parties have placed sufficient material
before the Commission to allow it to be satisfied that in
accordance with the Structural Efficiency Principle, the
parties to all of the awards have co-operated positively
in a fundamental review of the awards and are
implementing measures to improve the efficiency of the
industry and to provide employees with access to more
varied, fulfilling and better paid jobs.
Set out below are the changes proposed to the three
awards:
Brick Manufacturing Award: The parties have
agreed to insert a casual employees provision into
the award with a proviso that a casual employee is
not able to be engaged for more than 13 weeks. The
hours clause has been amended to increase flexibility by allowing the extension by agreement of
the spread of hours, and the working of ordinary
hours on any alternative basis as agreed between
the employer and the employees in any section or
sections of the employer's establishment. Similar
flexible arrangements have been introduced in
relation to shift work. The parties have agreed to
amend the sick leave clause to clarify the occasions
upon which a certificate is to be required for future
absences. The annual leave clause has been

amended to provide that a worker, whilst on
annual leave will receive the wages for annual
leave regularly during the annual leave rather than
the current practice of paying a lump sum in
advance. There is also to be a limitation on the
amount of annual leave which is able to be
accrued. New clauses relating to a first aid
allowance and a dispute settlement procedure have
also been agreed.
Cement Tile Manufacturing Award: The parties
have agreed to amend the hours clause to allow for
the extension of the spread of hours and to provide
for an alternative basis of working the ordinary
hours. The parties have agreed to amend the shift
work provisions to allow for a variation in the start
and finishing times of shift work. A further
agreement results in the ability of workers to take
time off in lieu of payment for overtime worked.
The payment of wages clause has been altered in
relation to the time within which an employee's
entitlements are to be paid following termination,
and also to allow for the payment of wages into a
bank account. In like manner to the amendments
to the previous award, casual workers are
introduced for the first time. Annual leave is not to
accrue for more than eight weeks and a similar
requirement as to the provision of medical
certificates when workers are absent through
sickness has been agreed. Maternity leave
provisions, a dispute settling procedure and first
aid provisions have also been inserted.
Pipe, Tile and Pottery Manufacturing Industry
Award: Amendments to the definitions clause, and
the contract of service clause have been agreed to
by the parties. Two new classifications, they being
Machine Attendant Grade A and Machine
Attendant Grade B, are inserted together with the
classification of Fork Lift Driver. The parties have
assured the Commission that these classifications
do not thereby increase the scope of the award, but
rather merely restate with particularity work that is
currently performed by persons already classified
in the award. On that understanding the
amendments are allowed. The parties have
proposed to substantially alter Clause 13.—Meal
Interval, but the lack of submissions on this
particular aspect has caused the Commission to
query this matter with the parties. In the absence of
submissions as to the effect of their proposal, the
Commission is not disposed to accede to the
amendment to this clause. The parties have also
proposed to introduce additional provisions to
"explain" entitlements within the long service
leave clause and this has not been permitted by the
Commission for the reasons which will be made
known to the parties in Application No. 1960 of
1989 in relation to the Porcelain Workers Award.
The parties have also agreed to insert provisions
regarding first aid, the supply and issue of safety
equipment, maternity leave and redundancy.
The Commission draws the attention of the parties to
the State Wage Decision and to the matters which the
Commission in Court Session believes are matters
which are proper to be considered in the context of
structural efficiency. The Commission has noted that in
the union drafts there are proposals to introduce
clauses relating to training. The Commission is
unaware of the extent to which matters relating to
training are agreed between the parties but certainly in
relation to career paths, incentives for employees to
progress beyond their current classification, the
acquisition of additional skills and the broadening of
the range of tasks which an employee may be required
to perform, training is fundamental. Accordingly, the
Commission hopes that the proposals to amend the
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award for the second stage or to be introduced into the
industry will incorporate the necessary opportunities
for training.
Therefore, on the basis of the submissions this
morning, the awards concerned will be varied in
accordance with the schedules and an opportunity will
be given to speak to the minutes. The date of operation
will be the first pay period on or after today's date.
Appearances: Mr J.R. Bainbridge appeared on
behalf of the Applicant.
Mr B.D. Williams appeared on behalf of the
Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Midland Brick and Others.
No. 1958 of 1989(R).
BRICK MANUFACTURING
AWARD 1979 No. R19 of 1979.
COMMISSIONER A.R. BEECH.
12th day of March 1990.
Order.
HAVING heard Mr J.R. Bainbridge on behalf of the
Applicant and Mr B.D. Williams on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Brick Manufacturing Award 1979 No.
19 of 1979 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 2nd day of
November 1989.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately after the
number and title 32.—Supply and Issue of Safety
Equipment, insert two new numbers and titles as
follows:
33.—First Aid Allowance.
34.—Dispute Settling Procedure.
2. Clause 6.—Definitions: Immediately after subclause (2) of this clause insert the following new
subclause:
(3) Casual Workers.
(a) A casual worker is one specifically
engaged and paid as such. A casual
worker shall be paid 20 per cent in
addition to the appropriate wage rate
prescribed in this award.
(b) A casual worker shall not be engaged for
more than 13 weeks.
3. Clause 8.—Hours: Immediately after subclause (2)
of this clause insert the following new subclauses:
(3) The spread of hours in subclause (2) hereof
may be extended by agreement with the majority of
workers in any section to be between the hours of
5.00 a.m. and 6.00 p.m.
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(4) Notwithstanding the above provisions the
ordinary working hours may be worked on any
alternative basis as agreed between an employer
and the workers in any section or sections of the
employer's establishment.
4. Clause 10.—Shift Work: Delete this clause and
insert the following in lieu thereof:
10.—Shift Work.
(1) Where two or more shifts in any one day are
worked, the hours of shift workers shall be such as
are mutually agreed upon between the employer
and the Union. These start and finish times may be
varied by agreement with an employer and their
workers.
(a) Any worker employed on an afternoon
shift or night shift, shall, in addition to the
ordinary rate prescribed in Clause 11.—
Wages hereof be paid per shift an allowance of one-fifth of 15 per cent of the
ordinary rate prescribed for his class of
work.
(b) Postered work performed on Saturdays
shall be paid at the rate of time and onehalf. Postered work performed on
Sundays shall be paid at the rate of time
and three-quarters. Postered work
performed on public holidays as
prescribed under Clause 19(1) —
Holidays shall be paid at the rate of
double time.
Provided that these rates shall be in lieu
of the rates prescribed in paragraph (a)
hereof.
(2) Where any worker is recalled to work the
whole or part of any shift over and above his
rostered hours such time shall be paid for at the rate
of double time.
(3) Where a worker is not required to work a
shift in accordance with his normal roster because
of any of the holidays prescribed in Clause 19.—
Holidays of this award he shall be paid the shift
loading prescribed in subclause (1 )(a) of this clause
for that shift.
5. Clause 11—Wages.
(a) Delete Clause 11.—Wages, and insert in lieu
thereof the following:
11.—Wages.
It is a term of this award that the union
undertakes for the duration of the Principles
determined in the Commission in Court Session
in Application No. 1940 of 1989 not to pursue any
extra claims, award or over award except when
consistent with the State Wage Principles.
The minimum rate of wages payable to
workers covered by this award shall be as
follows:
Classification
Rate Per
Week
(1) Adult Workers:
Tunnel Kiln Operator
Machine Operator: Brick.
Setting, Packing or
Strapping
Kiln Car Decker in Charge
Refractory Moulder, Brick
Cutter. Setter, Drawer.
Off Bearer, Grinding
Machine Operator, Brick
Maker and Handler.
Crucible Machine
Operator

^
339.00
331.90
331.90

326.10
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Classification
Burner
Powder Monkey
Hand Press Operator,
Presser Fancy Bricks,
Clay Hole Motor Loco
Driver, Truck Loader,
Loader Out to Trucks,
Man Winding, Sorter,
Packer, Strapper
Operator: Mixer, Weighbatcher Press, Sand
Winning, Overhead
Crane —
For first two months'
service
After two months'
service
Steam Curing Operator
Fork Lift Drivers
Front End Loaders:
(i) 35 bhp
(ii) 35 bhp to 70 bhp
(iii) 70 bhp to 130 bhp
(iv) Over 130 bhp
All Others

Rate Per
Week
$
322.30
319.40

318.30

314.70

315.90
322.10
326.10
328.80
306.20

(2) Junior Workers
Under 17 years of age
183.72
17 to 18 years of age
214.34
18 to 19 years of age
275.58
Junior workers who are responsible for
operating or production purposes shall
be paid Adult Rates whilst engaged on
Adult duties as per classification.
(3) Leading Hands
In Charge of:
(i) Not less than three and
not more than 10
other workers
(ii) More than 10 but not
more than 20 other
workers
(iii) More than 20 other
workers

$

13.50
20.60
26.80

(4) Special Rates.
(a) Machine and Pan drivers oiling
machinery outside ordinary working hours shall be paid an
additional half hour's pay per day
at ordinary rates for performing
such work.
(b) A worker required to handle bag
manganese dioxide shall be paid
an allowance of $2.10 per day or
part thereof whilst required to
handle such substances.
(c) Workers required to handle
manganese dioxide and other pigments shall be provided with
protective clothing consisting of
overalls, gloves and a head mask.
Such overvalls shall be cleaned at
least once per week by the
employer. Workers are required to
wear such protective clothing
when directed by their employer.

6. Clause 12.—-Piece Work: Immediately after subclause (5) of this clause insert the following new
subclause:
(6) When flat increases apply to the weekly rate
prescribed in Clause 11.—Wages hereof the piece
work rate will be adjusted so that an average
capacity piece worker receives not less than the flat
increase for a full week's work.
7. Clause 13.—Open Kiln Burners (Clay Brick):
Delete subclause (1) of this clause and insert in lieu
thereof the following:
(1) When on hand firing, 10 hours shall
constitute a night's work, starting at 7.00 p.m. and
finishing at 6.00 a.m., one hour during that period
being allowed for meals.
8. Clause 18.—Sick Leave: Delete subclause (4) of this
clause and insert in lieu thereof the following:
(4) The provisions of this clause do not apply to a
worker who fails to produce a certificate from a
medical practitioner dated at the time of the absence
or who fails to supply such other proof of illness or
injury, as the employer may reasonably require
provided that the worker shall not be required to
produce a certificate from a medical practitioner
with respect to absences of two days or less unless
after a total of two days absence or two separate
absences, the employer requests in writing that the
next and subsequent absences in that year, if any,
shall be accompanied by such certificate.
9. Clause 19.—Holidays: Delete subclause (1) of this
clause and insert in lieu thereof the following:
(1) The following day or days observed in lieu
shall, subject to this subclause and Clause 9.—
Overtime, be allowed as holidays without
deduction of pay namely — New Year's Day,
Australia Day, Good Friday, Easter Monday,
Anzac Day. Labour Day, Foundation Day,
Sovereign's Birthday, Christmas Day and Boxing
Day. Provided that another day may be taken as a
holiday by arrangement between the employer and
a worker in lieu of any of the days named in this
subclause.
10. Clause 20.—Annual Leave.
(a) Delete subclause (2)(a)(i) of this clause and
insert in lieu thereof the following:
(2)(a)(i) A worker whilst on annual leave
shall have the wages the worker
would have received in respect of the
ordinary time he or she would have
worked had he or she not been on
leave during the relevant period paid
into his or her account on normal
pay days except when an alternative
arrangement is requested by the
worker, provided that the request is
made in writing to the employer not
less than two weeks prior to the
commencement of the leave.
(b) Immediately after subclause (9) of this
clause insert the following new subclause:
(10) No more than eight weeks' annual leave
may be accrued unless otherwise agreed
in writing by the employer.
11. Clause .21.—Bereavement. Leave: Delete
subclause (1) of this clause and insert in lieu thereof the
following:
(1) A worker shall, on the death within Australia
of a wife, husband, father, mother, grandfather,
grandmother, brother, sister, child or stepchild, be
entitled, on'notice, of leave up to and including the
day of the funeral of such relation and such leave
shall be without deduction of pay for a period not
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exceeding the number of ordinary hours worked by
the worker in two ordinary working days. Proof of
such death shall be furnished by the worker to the
satisfaction of his employer.
12. Clause 24.—Time and Wages Records: Delete
subclause (2) of this clause and insert in lieu thereof the
following new subclause:
(2) Such record shall be open to inspection by a
representative of the Union not more than once
weekly, between the working hours of 10.00 a.m.
and 4.00 p.m. or at such other time as mutually
agreed.
13. Clause 25.—Union Notices and Posting of
Award: Immediately after subclause (2) of this clause
insert the following new subclause:
(3) The employer shall be permitted to view all
formal notices prior to their being posted on the
notice board.
14. Clause 32.—Supply and Issue of Safety
Equipment: Delete this clause and insert in lieu thereof
the following:
32.—Supply and Issue of Safety Equipment.
Workers shall wear approved safety type
footwear and safety equipment as agreed suitable
and necessary by the employer and the union.
All types of safety footwear and safety equipment
as agreed necessary shall be supplied by the
employer free of charge.
The first issue of safety footwear shall be made
within 21 days of commencement of employmen:
by the worker and shall be replaced by the
employer each year thereafter; all other safety
equipment to be supplied where necessary before
commencing the particular work task.
Subsequent issues of safety footwear in excess of
one issue per year may be made by the employer
depending on the circumstances of replacement.
A worker may be permitted to commence work
on any day after such initial issue without the
wearing of the safety type footwear provided that
permission to work without the wearing of such
safety footwear is obtained from Management.
A worker who does not remain in the service of
an employer for a period of time exceeding three
calendar months from the date of issue of safety
footwear shall pay to the employer the cost of such
safety footwear on a proportionate basis as
follows:—
(a) If less than one month's service from date
of issue: 100 per cent of the cost of
purchasing such footwear;
(b) More than one month but less than two
months' completed service: 66 per cent of
the cost of purchasing such footwear;
(c) More than two months' but less than
three months' completed service: 33 and
one-third per cent of the cost of
purchasing such footwear;
(d) After three months' completed service: no
charge providing that any worker who
loses and/or damages such footwear
through a negligent act shall be required
to reimburse the employer the full cost of
the next issued pair of footwear.
(e) The amounts referred to in (a), (b) and (c)
above may be deducted from a worker's
termination payment.
The employer shall be under no obligation to
pay a worker for any time the worker attends not
wearing the supplied protective safety boots.
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15. Immediately after Clause 32.—Supply and Issue
of Safety Equipment insert the following new
clauses:
33.—First Aid Allowance.
(1) A worker who has been trained to render first
aid and who is the current holder of an appropriate
first aid qualification such as a certificate from the
St John Ambulance Association or a similar body
shall be paid a weekly allowance of $10.00 if
nominated by an employer to perform first aid
duty.
(2) A worker who holds an appropriate
certificate as prescribed in subclause (1) hereof
who is nominated by an employer to be on standby to perform first aid duty shall be paid an
allowance of $6.00 per week.
(3) Employers are required to observe the
provisions of the Occupational Health, Safety and
Welfare Act concerning First Aid Kits.
34.—Dispute Settlement Procedure.
(1) The principle of conciliation and negotiation shall be adopted for the purpose of prevention
and settlement of any dispute that may arise.
(2) Any dispute shall be resolved in the
following sequence:—
(a) Discussions between the worker/s
concerned (and shop steward if
requested) and the immediate supervisors shall first take place:
(b) If the dispute is not resolved then
discussions involving the worker/s
concerned, the shop steward and the
employer's representatives shall then
take place;
(c) If the dispute is still unresolved,
discussions involving Union representatives and senior management representatives shall then take place;
(d) If the matter is still not settled the dispute
may be referred by either party to the
Western Australian Industrial Relations
Commission for resolution.
(3) Until the matter is resolved in accordance
with the above procedure, work shall continue
normally. While the above procedure is being
followed no party shall be prejudiced as to the final
settlement by the continuation of work in
accordance with the clause.
(4) This clause shall not prevent any party to a
dispute from making application to the Western
Australian Industrial Relations Commission at
any time.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
. Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Geraldton Building Co Pty Ltd
and Others.
No. 1959 of 1989(R).
CEMENT TILE MANUFACTURING
AWARD No. 3 of 1966.
COMMISSIONER A.R. BEECH.
12th day of March 1990.
Order.
HAVING heard Mr J.R. Bainbridge on behalf of the
Applicant and Mr B.D. Williams on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Cement Tile Manufacturing Award No.
3 of 1966 be varied in accordance with the following
Schedule and that such variation shall have effect
from the beginning of the first pay period
commencing on or after the 2nd day of November
1989.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately after the
number and title 29.—Clothing and Safety Boots, insert
the following:
30.—Maternity Leave.
31.—Dispute Settling Procedure.
32.—First Aid Allowance.
2. Clause 6.—Hours: Delete this clause and insert in
lieu thereof the following:
6.—Hours.
(1) Except as otherwise provided in this award,
the following shall, apply:—
(a) The ordinary hours of work shall average
38 hours per week, over a maximum work
cycle of four weeks, to be worked in
periods not exceeding eight hours each,
continuously except for meal breaks,
Monday to Friday between 7.00 a.m. and
5.30 p.m. hereof,in respect of shift work
(except that this spread of hours may be
varied by mutual agreement between the
employer and the worker directly
affected, or where more than one worker
is affected, by agreement of a majority
thereof).
(b) Provided that work done outside the
spread of hours fixed in accordance with
this clause for which overtime rates are
payable shall be deemed for the purpose
of this clause to be part of the ordinary
hours of work when otherwise the
ordinary hours worked would be less than
those prescribed herein.
(2) The spread of hours prescribed in subclause
(2) of this clause may be extended by agreement
with the majority of workers in any section to be
between the hours of 5.00 a.m. and 6.00 p.m.
A75201-3

(3) Notwithstanding the above provisions the
.ordinary working hours may be worked on any
alternative basis as agreed between an employer
and the workers in any section or sections of the
• employer's establishment.
' 3. Clause 7.—Shift Work: Delete subclause (1) and
insert in lieu thereof the following new subclause:
(1) Where two or more shifts in any one day are
worked, the hours of shift workers shall be such as
are mutually agreed upon between the employer
and the Union. These start and finish times may be
varied by agreement between workers and their
employer.
(a) Any worker employed on an afternoon
shift or night shift shall, in addition to the
ordinary rate prescribed in Clause 10.—
Wages, hereof be paid per shift one-fifth
of 15 per cent of the ordinary rate
prescribed for his class of work.
(b) Rostered work performed on Saturdays
shall be paid at the rate of time and onehalf. Rostered work performed on
Sundays shall be paid at the rate of time
and three-quarters, rostered work
performed on public holidays as
prescribed under Clause 15(1) hereof
shall be paid at the rate of double time
and one-half.
Provided that these rates shall be in lieu
of the rates prescribed in paragraph (a)
hereof.
4. Clause 8.—Overtime: After subclause (9) of this
clause insert the following new subclause:
(10) (a) Notwithstanding
the
provisions
contained elsewhere in this clause, where a worker
has become entitled to an overtime payment
pursuant to this clause, such payment or part
thereof, at the discretion of the employer, may be
deferred and taken subsequently as leave in lieu of
such payment.
(b) The amount of leave to be taken in lieu of
paid overtime will be determined by applying a
loading equivalent to the overtime penalty rate to
the time originally worked.
(c) The employer shall be under no obligation to
allow time off in lieu of overtime payments.
5. Clause 9.—Payment of Wages.
(a) Delete subclause (2) of this clause and insert
in lieu thereof the following:
(2) When a worker's service is terminated for
any reason he shall be paid all wages due
to him on the next pay day.
(b) After subclause (2) insert the following:
(3) The employer may elect that all wages be
paid fortnightly to a bank account or
other account nominated by the worker
held with an institution from a list of six
such institutions nominated by the
employer.
(4) Notwithstanding (3) above, employers
shall continue to make payments to those
nominated institutions used by workers
as at 15 November 1989.
6. Clause 10.—Wages: Delete this clause and insert
the following in lieu thereof:
10.—Wages.
It is a term of this award that the union undertakes for the duration of the Principles determined
in the Commission in Court Session in Applica-
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tion No. 1940 of 1989 not to pursue any extra
claims, award or over award except when
consistent with the State Wage Principles.
The minimum rate of wages payable to workers
covered by this award shall be as follows:
Classification
Rate Per
Week
$
(1) Adult:
Fork Lift Driver
336.60
Machine Operator
331.80
Hand Presser
331.80
Ridge Maker and Finisher
and Stripper
331.80
Colour Operator
326.30
Stripper and Stacker Tiles
319.10
All Others
319.10
(2) Junior Workers:
16 years of age
191.52
17 years of age
223.44
18 years of age
255.46
19 years of age
287.28
20 years of age
319.10
(3) Leading Hands: In addition to the rates
herein prescribed a leading hand
appointed as such shall be paid:—
$
(a) If placed in charge of not
less than three and not
more than 10 other
workers
15.00
(b) If placed in charge of
more than 10 and not
more than 20 other
workers
21.30
(c) If placed in charge of
more than 20 other
workers
27.60

7. Clause 12.—Contract of Service: Delete this clause
and insert in lieu thereof the following:
12.—Contract of Service.
(1) During the first three months' engagement
the contract of service shall be daily and may be
terminated by either party giving one day's notice
only, forfeiting or paying one day's pay. as the case
may be.
(2) Thereafter the contract of service shall be by
the week which may be terminated by giving one
week's notice at any time or by the payment or
forfeiture, as the case may be, of one week's pay.
(3) Provided that an employer may at any time
dismiss a worker for refusal or neglect to obey
orders, for misconduct, or if after the prescribed
notice has been given he does not carry out his
duties in the same manner as he did prior to such
notice in which case the worker shall only be
entitled to wages up to the time of dismissal.
(4) Casual Workers: Notwithstanding the
above, a casual worker is one specifically engaged
and paid as such. A casual worker shall be paid 20
per cent in addition to the appropriate wage rate
prescribed in this Award. A casual worker's
contract of service shall be hourly and may be
terminated by giving one hour's notice or by the
payment or forfeiture, as the case may be, of one
hour's pay. A casual worker shall not be engaged
for more than 13 weeks.
8. Clause 15.—Holidays: Delete the last sentence in
subclause (1) of this clause and insert in lieu thereof the
following:
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Provided that another day may be taken as a
holiday by arrangement between the employer and
a worker in lieu of any of the days named in this
subclause.
9. Clause 16—Annual Leave: After subclause (9) of
this clause insert the following new subclause:
(10) No more than eight weeks' annual leave
may be accrued unless otherwise agreed in writing
by the employer.
10. Clause 17.—Sick Leave: Delete subclause (4) of
this clause and insert in lieu thereof the following:
(4) The provisions of this clause do not apply to
a worker who fails to produce a certificate from a
medical practitioner dated at the time of the
absence or who fails to supply such other proof of
illness or injury, as the employer may reasonably
require provided that the worker shall not be
required to produce a certificate from a medical
practitioner with respect to absences of two days or
less unless after a total of two days' absence or two
separate absences, the employer requests in writing
that the next and subsequent absences in that year,
if any, shall be accompanied by such certificate.
11. Clause 29.—Clothing and Safety Boots: After
subclause (3) of this clause insert the following new
subclause:
(4) The employer shall be under no obligation to
pay a worker for any time the worker attends for
work without wearing the supplied protective
safety boots.
12. Immediately after Clause 29.—Clothing and
Safety Boots, insert the following new clauses:
30.—Maternity Leave.
(1) Eligibility for Maternity Leave: A worker
who becomes pregnant shall, upon production to
her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of
her confinement, be entitled to maternity leave
provided that she has had not less than 12 months'
continuous service with that employer
immediately preceding the date upon which she
proceeds upon such leave.
For the purposes of this clause:
(a) A worker shall include a part-time worker
but shall not include a worker engaged
upon casual or seasonal work.
(b) Maternity leave shall mean unpaid
maternity leave.
(2) Period of Leave and Commencement of
Leave.
(a) Subject to subclauses (3) and (6) hereof,
the period of maternity leave shall be for
an unbroken period of from 12 to 52
weeks and shall include a period of six
weeks" compulsory leave to be taken
immediately before the presumed date of
confinement and a period of six weeks'
compulsory leave to be taken
immediately following confinement.
(b) A worker shall, not less than 10 weeks
prior to the presumed date of confinement, give notice in writing to her
employer stating the presumed date of
confinement.
(c) A worker shall give not less than four
weeks' notice in writing to her employer of
the date upon which she proposes to
commence maternity leave, stating the
period of leave to be taken.
(d) A worker shall not be in breach of this
Order as a consequence of failure to give
the stipulated period of notice in
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accordance with paragraph (c) hereof if
such failure is occasioned by the
confinement occurring earlier than the
presumed date.
(3) Transfer to a Safe Job: Where in the opinion
of a duly quallified medical practitioner, illness or
risks arising out of the pregnancy or hazards
connected with the work assigned to the worker
make it inadvisable for the worker to continue at
her present work, the worker shall, if the employer
deems it practicable, be transferred to a safe job at
the rate and on the conditions attaching to that
job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the
worker may, or the employer may require the
worker to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for
the purposes of subclauses (7), (8), (9) and (10)
hereof.
(4) Variation of Period of Maternity Leave.
(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the
period may be lengthened once only, save
with the agreement of the employer, by
the worker giving not less than 14 days'
notice in writing stating the period by
which the leave is to be lengthened.
(b) The period of leave may, with the consent
of the employer, be shortened by the
worker giving not less than 14 days' notice
in writing stating the period by which the
leave is to be shortened.
(5) Cancellation of Maternity Leave.
(a) Maternity leave, applied for but not
commenced, shall be cancelled when the
pregnancy of a worker terminates other
than by the birth of a living child.
(b) Where the pregnancy of a worker then on
maternity leave terminates other than by
the birth of a living child, it shall be the
right of the worker to resume work at a
time nominated by the employer which
shall not exceed four weeks from the date
of notice in writing by the worker to the
employer that she desires to resume
work.
(6) Special Maternity Leave and Sick Leave.
(a) Where the pregnancy of a worker not then
on maternity leave terminates after 28
weeks other than by the birth of a living
child then —
(i) she shall be entitled to such period
of unpaid leave (to be known as
special maternity leave) as a duly
qualified medical practitioner
certifies as necessary before her
return to work, or
(ii) for illness other than the normal
consequences of confinement she
shall be entitled, either in lieu of or
in addition to special maternity
leave, to such paid sick leave as to
which she is then entitled and
which a duly qualilfied medical
practitioner certifies as necessary
before her return to work.
(b) Where a worker not then on maternity
:
leave suffers; illness related to her
pregnancy, she may take such paid sick
leave as to which she is then entitled and
such further unpaid leave (to be known as
special maternity, leave) as a duly

qualified medical practitioner certifies as
necessary before her return to work,
provided that the aggregate of paid sick
leave, special maternity leave and
maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and
(9) hereof, maternity leave shall include
special maternity leave.
(d) A worker returning to work after the completion of a period of leave taken
pursuant to this subclause shall be
entitled to the position which she held
immediately before proceeding on such
leave or, in the case of a worker who was
transferred to a safe job pursuant to
subclause (3), to the position she held
immediately before such transfer.
Where such position no longer exists
but there are other positions available, for
which the worker is qualified and the
duties of which she is capable of performing, she shall be entitled to a position as
nearly comparable in status and salary or
wage to that of her former position.
(7) Maternity Leave and Other Leave Entitlements: Provided the aggregate of leave including
leave taken pursuant to subclauses (3) and (6)
hereof does not exceed 52 weeks:
(a) A worker may, in lieu of or in conjunction
with maternity leave, take any leave or
long service leave or any part thereof to
which she is then entitled.
(b) Paid sick leave or other paid authorised
award absences (excluding annual leave
or long service leave), shall not be
available to a worker during her absence
on maternity leave.
(8) Effect of Maternity Leave on Employment:
Notwithstanding any award or other provision to
the contrary, absence on maternity leave shall not
break the continuity of service of a worker but shall
not be taken into account in calculating the period
of service for any purpose of the award.
(9) Termination of Employment.
(a) A worker on maternity leave may terminate her employment at any time during
the period of leave by notice given in
accordance with this award.
(b) An employer shall not terminate the
employment of a worker on the ground of
her pregnancy or of her absence on
maternity leave, but otherwise the rights
of an employer in relation to termination
of employment are not hereby affected.
(10) Return to Work after Maternity Leave.
(a) A worker shall confirm her intention of
returning to her work by notice in writing
to the employer given not less than four
weeks prior to the expiration of her period
of maternity leave.
(b) A worker, upon the expiration of the
notice required by paragraph (a) hereof,
shall be entitled to the position which she
held immediately before proceeding on
maternity leave or, in the case of a worker
who was transferred to a safe job pursuant
to subclause (3), to the position which she
.... held immediately before such transfer.
Where such position no longer exists but
there are other positions available for
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which the worker is qualified and the
duties of which she is capable of performing, she shall be entitled to a position as
nearly comparable in status and salary or
wage to that of her former position.
(11) Replacement Workers.
(a) A replacement worker is a worker specifically engaged as a result of a worker
proceeding on maternity leave.
(b) Before an employer engages a replacement worker under this subclause, the
employer shall inform that person of the
temporary nature of the employment and
of the rights of the worker who is being
replaced.
(c) Before an employer engages a person to
replace a worker temporarily promoted
or transferred in order to replace a worker
exercising her rights under this clause, the
employer shall inform that person of the
temporary nature of the promotion or
transfer and of the rights of the worker
who is being replaced.
(d) Provided that nothing in this subclause
shall be construed as requiring an
employer to engage a replacement
worker.
(e) A replacement worker shall not be entitled to any of the rights conferred by this
clause except where her employment
continues beyond the 12 months" qualifying period.

31.—Dispute Settling Procedure.
(1) The principle of conciliation and negotiation shall be adopted for the purpose of prevention
and settlement of any dispute that may arise.
(2) Any dispute shall be resolved in the
following sequence:—
(a) Discussions between the worker/s concerned (and shop steward if requested)
and the immediate supervisors shall first
take place:
(b) If the dispute is not resolved then
discussions involving the worker/s
concerned, the shop steward and the
employer's representatives shall then
take place;
(c) If the dispute is still unresolved, discussions involving union representatives and senior management representatives shall then take place;
(d) If the matter is still not settled the dispute
may be referred by either party to the
Western Australian Industrial Relations
Commission for resolution.
(3) Until the matter is resolved in accordance
with the above procedure, work shall continue
normally. While the above procedure is being
followed no party shall be prejudiced as to the final
settlement by the continuation of work in
accordance with the clause.
(4) This clause shall not prevent any party to a
dispute from making application to the Western
Australian Industrial Relations Commission at
any time.
32.—First Aid Allowance.
(1) A worker who has been trained to render first
aid and who is the current holder of an appropriate
first aid qualification such as a certificate from the
St John Ambulance Association or a similar body
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shall be paid a weekly allowance of $10.00 if
nominated by an employer to perform first aid
duty.
(2) A worker who holds an appropriate certificate as prescribed in subclause (1) hereof who is
nominated by an employer to be on stand-by to
perform first aid duty shall be paid an allowance of
$6.00 per week.
(3) Employers are required to observe the
provisions of the Occupational Health, Safety and
Welfare Act concerning first aid kits.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Bristile Limited.
No. 1961 of 1989(R).
PIPE. TILE AND POTTERY MANUFACTURING
INDUSTRY AWARD No. 34 of 1978.
COMMISSIONER A.R. BEECH.
12th day of March 1990.
Order.
H WING heard Mr J.R. Bainbridge on behalf of the
Applicant and Mr B.D. Williams on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Pipe, Tile and Pottery Manufacturing
Industry Award No. 34 of 1978 be varied in
accordance with the following Schedule and that
such variation shall have effect from the beginning
of the first pay period commencing on or after the
2nd day of November 1989.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title 27. Preference to Unionists, add the following:
28. Breakdowns, Standing Down of
Employees, etc.
29. First Aid Allowance.
30. Supply and Issue of Safety Equipment.
31. Maternity Leave.
32. Redundancy.
33. Settlement of Disputes, Claims and
Grievances.
Appendix.
2. Clause 6.—Definitions: Delete this clause and
insert in lieu thereof the following:
6.—Definitions.
(1) "Leading Hand" shall mean a worker who is
appointed as such by the employer and who in
addition to his or her ordinary duties is required to
supervise other workers.
(2) "Casual Worker" shall mean a worker
specifically engaged as such for a specified period
of time less than one month.
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(3) Machine Attendant Grade A — means a
worker employed as such, and who attends the
operation of pans, screens, rolls, mixers and
pugmills.
(4) Machine Attendant Grade B — means a
worker employed as such, and who checks and
monitors glaze supply, dry ware sorting, and is
engaged in green or dry ware handling or any other
repetitive manual processes.
(5) Forklift Driver — means a worker employed
as such and who drives a forklift to service
production output.
3. Clause 7.—Contract of Service: Delete this clause
and insert in lieu thereof the following:
7.—Contract of Service.
(1) During the first month of employment one
day's notice on either side shall be necessary to
terminate the employment.
(2) After the first month one week's notice on
either side shall be necessary to terminate the
employment.
(3) In the event that this period of notice is not
given:
(i) by the employer, the employer shall pay
wages equivalent to the period of notice.
(ii) by the employee, the employee shall
forfeit wages equivalent to the period of
notice.
(4) Provided that an employer at any time may
dismiss an employee for misconduct, in which case
wages shall be paid up to the point of dismissal.
(5) The contract of service of a casual worker
shall be on an hourly basis. One day's notice on
either side shall be necessary to terminate the
employment.
(6) In the event of redundancy, the required
period of notice is increased by the provisions of
Clause 32 of this award.
4. Clause 8A.—Implementation of 38 Hour Week:
Delete subclause (6)(a) of this clause and insert in lieu
thereof the following:
(6) Notice of Days Off Duty.
(a) Except as provided in subclause (5)
hereof, in cases where, by virtue of the
arrangement of his or her ordinary working hours, an employee, in accordance
with paragraphs (c) and (d) subclause (1)
hereof, is entitled to a day off duty during
his or her work cycle, such employee shall
be advised by the employer at least four
weeks in advance of the day he or she is to
take off duty.
5. Clause 9.—Overtime.
(A) Delete subclause (l)(d) of this clause and
insert in lieu thereof the following:
(1) (d) When a worker is required for duty
during any meal time whereby his
or her meal is postponed for more
than one hour, the worker shall be
paid at overtime rates until he or
she gets the meal.
(B) Delete subclause (2)(b) of this clause and
insert in lieu thereof the following:
(2) (b) All rostered work performed on:
(i) Saturday shall be paid at
the rate of time and onehalf for the first two hours
worked and double time
thereafter.

(ii) Sundays shall be paid at the
rate of double time.
(iii) Holidays, as prescribed in
Clause 19.—Holidays of
this award shall be paid at
the rate of double time.
Provided that these rates
shall apply in lieu of the
rates prescribed in subclause (2) of Clause 10.—
Shift Work of this award.
(C) Delete subclause (2)(d) of this clause and
insert in lieu thereof the following:
(d) When a worker is required for duty
during the worker's usual meal time
and the meal time is thereby postponed for more than one hour he or she
shall be paid at overtime rates until the
meal time is taken.
(D) Delete subclause (3) of this clause and insert in
lieu thereof the following:
(3) (a) An employee required to work
overtime for more than two hours
without being notified on the
previous day or earlier that he or
she will be so required to work
shall be supplied with a meal by
the employer or paid $5.00 for a
meal.
(b) If the amount of overtime to be
worked necessitates a second and
subsequent meal, the employer
shall, unless the employer has
notified the employees concerned
the previous day or earlier that
such second or subsequent meal
will also be required, provide such
meals or pay an amount of $3.00
for each second and subsequent
meal.
(c) If an employee as a result of
receiving notice referred to in
paragraph (a) hereof has provided
himself or herself with a meal and
is not required to work overtime,
he or she shall be paid the amount
prescribed in paragraph (a) hereof
in respect of the meal not required.
(E) Delete subclause (4)(b) of this clause and
insert in lieu thereof the following:
(b) A worker (other than a casual worker)
who works so much overtime between
the termination of his or her ordinary
work on one day and the commencement of his or her ordinary work on the
next day that he or she has not had at
least 10 consecutive hours off duty
between those times shall, subject to
this subclause, be released after
completion of such overtime until he or
she has had 10 consecutive hours off
duty without loss of pay for ordinary
working time occurring during such
absence.
(c) If, on the instruction of the employer,
such a worker resumes or continues
work without having had such 10
consecutive hours off duty, he or she
shall be paid at double rates until he or
she is released from duty for such
period and the worker shall then be
entitled to be absent until he or she has
had 10 consecutive hours off duty
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without loss of pay for ordinary
working time occurring during such
absence.
(d) Provided that in cases of emergencies,
the 10 consecutive hours off duty as
mentioned in subclause (c) above shall
be substituted by eight consecutive
hours off duty.
6. Clause 10.—Shift Work.
(A) Delete subclause (2) of this clause and insert in
lieu thereof the following:
(2) Any worker employed on an afternoon
or night shift shall in addition to the
ordinary rate of pay as prescribed in
Clause 11.—Wages hereof, shall be
paid an allowance of one-fifth of 15 per
cent of the ordinary rate prescribed for
the worker's class of work per shift
worked.
(B) Delete subclauses (4) and (5) of this clause and
insert in lieu thereof the following:
(4) Where any worker, having ceased work
and having left the factory, is recalled to
work the whole or part of any shift over
and above his or her rostered hours,
such time shall be paid for at the rate of
double time. A minimum of three
hours shall be paid on a recall and this
is to be paid at the rate prescribed by
this clause.
(5) Where a worker is not required to work
a shift in accordance with his or her
normal roster because of any of the
holidays prescribed in Clause 19.—
Holidays of this award the worker shall
be paid the shift loading prescribed in
subclause (2) of this clause for that
shift.
7. Clause 11.—Wages: Delete this clause and insert
in lieu thereof the following:
11.—Wages.
It is a term of this award that the union undertakes for the duration of the Principles determined
in the Commission in Court Session in Application No. 1940 of 1989 not to pursue any extra
claims, award or over award except when
consistent with the State Wage Principles.
The following shall be the minimum rates of
wages payable to workers covered by this award.
Classification
(1) Adult Workers
Machine Attendant Grade A
Machine Attendant Grade B
Fork Lift Drivers
Millman Mixer
Moulder
Thrower
Setter Drawer
Junction Sticker
Pipe Machine Operator
Taker Off Pipes
(Fully Automatic)
Lathe Machine Operator
Panman
Taker Off Tiles
Gang Tile Drawer
(Caversham)
Pot Machine Operator
(Large) and/or Vent
Machine Operator

Rate Per
Week
$
326.00
315.50
336.00
322.30
322.30
322.30
320.60
319.00
315.50
315.50
315.50
315.50
315.50
315.50
315.50

Classification
Burnt Ware Sorter
(Pipe Tester)
Plant Attendant Oiler
.
Pipe Drawer Assistant
Forking Tiles (Caversham)
Packer (Dispatch)
Hand Colour Sprayer
Slipper
Cleaner (Flue and Oil
Burner)
Ridge Maker
All Others
(2) Junior Workers:
(Percentage of the All Others
rate)
Under 17 years of age
17 to 18 years of age
18 to 19 years of age
19 years of age
(3) Leading Hands:
In Charge of:
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Rate Per
Week
313.70
313.70
311.50
311.50
311.50
311.50
311.50
311.50
311.50
304.60
%
70
75
90
100

$
(i) Not less than three and
not more than 10
other workers
14.10
(ii) More than 10 but not
more than 20 other
workers
21.30
(iii) More than 20 other
workers
27.60
(4) Casual workers shall receive 20 per cent
in addition to the rates prescribed above
for the work performed.
8. Clause 12.—Mixed Functions: Delete this clause
and insert in lieu thereof the following:
12.—Mixed Functions.
(1) A worker engaged on duties cairying a
higher rate than his or her ordinary classification
shall be paid the rate of wage for the time he or she
was so engaged but if a worker is so engaged for
more than half of the day or shift he or she shall be
paid the higher rate for the whole day or shift.
(2) A worker's regular rate of wage shall not be
reduced whilst temporarily employed on work
classified with a lower minimum rate of wage.
9. Clause 13.—Meal Interval: Delete this clause and
insert in lieu thereof the following:
13.—Meal Interval.
A total of not less than 40 minutes per shift will be
allowed for rest and meal breaks, to be taken at
such times, and in such periods, as is mutually
agreed between the employer and the majority of
employees in each section.
10. Clause 14.—Payment of Wages: Delete this
clause and insert in lieu thereof the following:
14.—Payment of Wages.
(1) From the date that a 38 hour week system is
implemented by an employer wages shall be paid
as follows:—
(a) Actual 38 ordinary hours: In the case of
an employee whose ordinary hours of
work are arranged in accordance with
subclause (l)(a) or (l)(b) of Clause 8A.—
Implementation of 38 Hour Week, so that
he or she works 38 ordinary hours each
week, wages shall be paid fortnightly
according to the actual ordinary hours
worked each fortnight.
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(b) Average 38 ordinary hours: In the case of
an employee whose ordinary hours of
work are arranged in accordance with
subclause (l)(c) or (l)(d) of Clause 8A.—
Implementation of 38 Hour Week, so that
he or she works an average of 38 ordinary
hours each week during a particular work
cycle, wages shall be paid fortnightly
according to a weekly average of ordinary
hours worked even though more or less
than 38 ordinary hours may be worked in
any particular week of the work cycle,
(2) All wages shall be paid fortnightly by
electronic funds transfer into a bank account, or
any other account nominated by the employee.
(3) Where the normal pay day occurs during an
employee's rostered day off, wages shall be made
available at or prior to completion of the shift
before such day off; or by such other arrangement
as agreed between the employer and employee.
(4) When an employee's service is terminated
for any reason, all wages due shall be paid within
one day of ceasingwork.
11. Clause 15.—Time and Wages Record: Delete this
clause and insert in lieu thereof the following:
15.—Time and Wages Record.
(1) The employer shall keep, or cause to be kept,
a record or records containing the following
particulars:—
(a) Full name of each worker.
(b) The nature of the work performed.
(c) The hours worked each day and each
week.
(d) The wages and overtime (if any) paid each
week.
(e) The age of each junior worker.
Any system of automatic recording by machine
shall be deemed to comply with this provision to
the extent of the information recorded.
(2) The time and wages record and time cards
shall be open for inspection by a duly accredited
official of the union, during the usual office hours
at the employer's office or other convenient place.
The representative may be allowed to take
extracts therefrom. The duly accredited
representative of the union shall be supplied upon
request with the residential address of each
worker.
12. Clause 17.—Inspection by Union: Delete
subclause (3) of this clause and insert in lieu thereof the
following:
(3) The duly accredited representative shall
notify the employer beforehand of his or her
intention to exercise the rights under this clause.
13. Clause 18.—Absence Through Sickness: Delete
subclauses 18(l)(a) and (c); (3); (5)(a); (5)(b) and (c) and
(9) of this clause and insert in lieu thereof the
following:
(1) (a) A worker who is unable to attend or
remain at his or her place of employment during
the ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during
such absence in accordance with the following
provisions.
(c) If, in the first or successive years of service
with the employer, a worker is absent on the ground
of personal ill health or injury for a period longer
than the entitlement to paid sick leave, payment
may be adjusted at the end of that year of service, or
at the time the worker's services terminate, if before

the end of that year of service, to the extent that the
worker has become entitled to further paid sick
leave during that year of service.
(3) To be entitled to payment in accordance with
this clause the worker shall, as soon as reasonably
practicable, advise the employer of his or her
inability to attend for work, the nature of the illness
or injury and the estimated duration of the
absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the
employer within 24 hours of the commencement of
the absence,
(5) (a) Subject to the provisions of this
subclause, the provisions of this clause apply to a
worker who suffers personal ill health or injury
during the time when he or she is absent on annual
leave. A worker may apply for and the employer
shall grant paid sick leave in place of paid annual
leave.
(b) Application for replacement shall be made
within seven days of resuming work and then only
if the worker was confined to his or her place of
residence or a hospital as a result of his or her
personal ill health or injury for a period of seven
consecutive days or more and he or she produces a
certificate from a registered medical practitioner
that the worker was so confined.
Provided that the provisions of this paragraph
do not relieve the worker of the obligation to advise
the employer in accordance with subclause (3) of
this clause if he or she is unable to attend for work
on the first working day next following the annual
leave.
(c) Replacement of paid annual leave by paid
sick leave shall not exceed the period of paid sick
leave to which the worker was entitled at the time
he or she proceeded on annual leave, and shall not
be made with respect to fractions of a day.
(9) An employee shall not be entitled to claim
payment for personal ill health or injury, nor will
his or her sick leave entitlement be reduced if such
ill health or injury occurs on their rostered day
off.
14. Clause 20.—Annual Leave: Delete this clause
and insert in lieu thereof the following:
20—Annual Leave.
(1) (a) Except as hereinafter provided a period
of four consecutive weeks' leave with payment of
ordinary wages as prescribed shall be allowed
annually to a worker by the employer after a period
of 12 months' continuous service with such
employer.
(b) (i) A worker before going on leave shall
make application giving not less than 21
days' notice. If the employer requires an
employee to take a period of annual
leave at a particular time, the employee
shall receive not less than 21 days'
notice.
(ii) A worker before going on leave shall be
paid the wages he or she would have
received in respect of the ordinary time
the worker would have worked had he or
she not been on leave during the
relevant period.
(iii) Subject to paragraph (c) hereof, a
worker shall, where applicable, have the
amount of wages to be received for
annual leave calculated by including
the following where applicable:—
(aa) The rate applicable to the worker
as prescribed in Clause 11.—
Wages of this award, and
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(bb) Subject to paragraph (c)(ii) the
rate prescribed for work in
ordinary time by Clause 10.—
Shift Work of the award according to the worker's roster including Saturdays and Sunday shifts,
(cc) The rate payable pursuant to
Clause 12.—Mixed Functions,
calculated on a daily basis,
which the worker would have
received for ordinary time during
the relevant period whether on a
shift roster or otherwise,
(dd) Any other rate to which the
worker is entitled in accordance
with the contract of employment
for ordinary hours of work.
Provided that this provision
shall not operate so as to include
any payment which is of similar
nature to or is paid for the same
reasons as or is paid in lieu of
those payments prescribed by
Clause 9.—Overtime.

(c) During a period of annual leave a worker
shall receive a loading calculated on the rate of
wage prescribed by paragraph (b)(ii)(aa) of this
subclause.
The loading shall be as follows:—
(i) Day Workers: A worker who would have
worked on day work had the worker
not
been on leave — a loading of l71/2 per
cent.
(ii) Shift Workers: A worker who would
have worked on shift work had the
worker not been on leave — a loading of
l71/2 per cent. Provided that where the
worker would have received shift
loadings prescribed by Clause 10.—
Shift Work had he or she not been on
leave during the relevant period and
such loading would have entitled the
worker to a greater amount than the
loading of l71/2 per cent, then the shift
loadings shall be added to the rate of
wage prescribed by paragraph (b)(ii)
(aa) of this subclause in lieu of the l71/2
per cent loading. Provided further, that
if the shift loading would have entitled
the worker to a1 lesser amount than the
loading of l7
/2 per cent then such
loading of l71/2 per cent shall be added
to the rate of wage prescribed by
paragraph (b)(ii)(aa) of this subclause
in lieu of the shift loadings. The loading
prescribed in this subclause shall not
apply to proportionate leave on
termination.
(2) If any award holiday falls within a worker's
period of annual leave and is observed on a day
which in the case of that worker would have been
an ordinary working day, there shall be added to
that period one day being an ordinary working day
for each such holiday observed as aforesaid.
(3) (a) If after one month's continuous service
in any qualifying 12 monthly period, an employee
leaves his or her employment or the employment is
terminated by the employer through no fault of the
employee, the employee shall be paid 2.923 hours'
pay at the ordinary rate of wage in respect of each
completed week of continuous service in that
qualifying period.
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(b) Where a worker is justifiably dismissed for
misconduct during any qualifying 12 monthly
period, the provisions of this subclause do not
apply in respect of any completed month of service
in the qualifying period.
(4) In addition to any payment to which a
worker may be entitled under subclause (3) of this
clause a worker whose employment terminates
after having completed a 12 month qualifying
period and who has not been allowed leave
prescribed under this award in respect of that
qualifying period shall be given payment in lieu of
so much of that leave as has not been allowed
unless —
(a) he or she has been justifiably dismissed
for misconduct; and
(b) the misconduct for which he or she has
been dismissed occurred prior to the
completion of that qualifying period.
(5) (a) A seven day shift worker, that is. a worker
who is rostered to work regularly on Sundays and
holidays shall be allowed one week's leave in
addition to the leave to which he or she is otherwise
entitled under this clause.
(b) Where a worker with 12 months'continuous
service is engaged for part of a qualifying 12
monthly period as a seven day shift worker, he or
she shall be entitled to have the period of annual
leave to which the worker is otherwise entitled
under this clause increased by one-twelfth of a
week for each completed month he or she is
continuously so engaged.
(6) Notwithstanding anything else herein
contained, an employer who observes a Christmas
close-down for the purpose of granting annual
leave may require a worker to take annual leave in
not more than two periods but neither of such
periods shall be less than one week.
(7) In the event of a worker being employed for
portion only of a year he or she shall only be
entitled subject to subclause (3) of this clause to
such leave on full pay as is proportionate to the
length of service during that period with such
employer, and if such leave is not equal to the leave
given to the other workers the worker shall not be
entitled to work on pay whilst the other workers of
such employment are on leave on full pay.
(8) In special circumstances and by mutual
consent of the employer, the worker and the union
concerned, annual leave may be taken in not more
than two periods.
(9) Any time in respect of which a worker is
absent from work except time for which the worker
is entitled to claim sick pay or time spent on
holidays or annual leave as prescribed by this
award shall not count for the purpose of determining his or her right to annual leave.
(10) The provisions of this clause shall not apply
to casual workers.
15. Clause 21.—Bereavement Leave: Delete this
clause and insert in lieu thereof the following:
21.—Bereavement Leave.
(1) A worker shall, on the death within Australia
of a wife, husband, father, mother, de facto wife, de
facto husband, brother, sister, child or stepchild, be
entitled on notice of leave up to and including the
day of the funeral of such relation and such leave
shall be without deduction of pay for a period not
exceeding the number of hours worked by the
worker in two ordinary working days. Proof of such
death to be furnished by the worker to the
satisfaction of their employer.
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(2) Payment in respect of compassionate leave is
to be made only where the worker otherwise would
have been on duty and shall not be granted in any
case where the worker concerned would have been
off duty in accordance with the roster, or on long
service leave, annual leave, sick leave, workers'
compensation leave, without pay or on a public
holiday,
(3) For the purposes of this clause the pay of a
worker employed on shift work shall be deemed to
include the allowance set out in Clause 10.—Shift
Work,
16. Clause 23.—General: Delete subclause (3) of this
clause and insert in lieu thereof the following:
(3) Each establishment shall be equipped with a
first aid outfit as required in the Occupational
Health, Safety and Welfare Act.
17. Clause 28.—Breakdowns, etc: Delete this clause
and insert in lieu thereof the following:
28.—Breakdowns, Standing Down of
Employees, etc.
(1) The employer shall be entitled to deduct
payment for any day or portion of a day upon
which the worker cannot be usefully employed
because of any strike by the union or unions
affiliated with it or by any other association or
union or through the breakdown of the employer's
machinery or any stoppage or work by any cause
which the employer cannot reasonably prevent.
(2) In the event of a temporary downturn in
business where the employee cannot be
economically employed, then with the agreement
of the Union, they may be offered the opportunity
to take any annual leave entitlements prior to being
stood down.
(3) In the event of a disagreement the matter
may be referred to the Board of Reference. In
determining a dispute due to a breakdown of
machinery, the Board shall have regard for the
duration of the stoppage and the endeavours made
by the employer to repair the breakdown.
18. After Clause 28.—Breakdowns etc. insert the
following new clauses:
29.—First Aid Allowance.
(1) A worker who has been trained to render first
aid and who is the current holder of an appropriate
first aid qualification such as a certificate from the
St John Ambulance Association or a similar body
shall be paid a weekly allowance of $10.00 if
nominated by an employer to perform first aid
duty.
(2) A worker who holds an appropriate
certificate as prescribed in subclause (1) hereof
who is nominated by an employer to be on standby to perform first aid duty shall be paid an
allowance of $6.00 per week.
(3) The number of workers on stand-by shall be
determined by the employer.
(4) The amounts contained in subclauses (1)
and (2) of this clause shall be paid in addition to
any amounts paid for annual leave, sick leave and
public holidays.
(5) The amounts contained in subclauses (1)
and (2) of this clause shall not be subject to any
premium or penalty additions.
30.—Supply and Issue of Safety Equipment.
Employees shall wear approved safety type
footwear, and safety equipment.
All types of safety footwear and safety equipment
as agreed necessary shall be supplied by the
employer free of charge.
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The first issue of safety footwear shall be made
on commencement of employment by the
employee and shall be replaced by the employer
each year thereafter; all other safety equipment to
be supplied where necessary before commencing
the particular work task.
Subsequent issues of safety footwear in excess of
one issue per year may be made by the employer
depending on the circumstances of replacement.
An employee who does not remain in the service
of an employer for a period of time exceeding three
calendar months from the date of issue of safety
footwear shall pay to the employer the cost of such
safety footwear on a proportionate basis as
follows:
(a) If less than one month's service from date
of issue: 100 per cent of the cost of
purchasing such footwear.
(b) More than one month but less than two
months' completed service: 66 per cent of
the cost of purchasing such footwear.
(c) More than two months but less than three
months' completed service: 33 per cent of
the cost of purchasing such footwear.
(d) After three months' completed service: no
charge, provided that any employee who
loses and/or damages such footwear
through a negligent act shall be required
to reimburse the employer the full cost of
the next issued pair of footwear.
(e) The amounts referred to in (a), (b) and (c)
above may be deducted from an
employee's termination payment.
31.—Maternity Leave.
(1) Eligibility for Maternity Leave: A worker
who becomes pregnant, shall upon production to
her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of
her confinement, be entitled to maternity leave
provided that she has had not less than 12 months'
continuous service with that employer
immediately preceding the date upon which she
proceeds upon such leave.
For the purposes of this clause:
(a) A worker shall include a part-time worker
but shall not include a worker engaged
upon casual or seasonal work.
(b) Maternity leave shall mean unpaid
maternity leave.
(2) Period of Leave and Commencement of
Leave.
(a) Subject to subclauses (3) and (6) hereof,
the period of maternity leave shall be for
an unbroken period of from 12 to 52
weeks. It shall include a period of six
weeks' compulsory leave to be taken
immediately following confinement.
(b) A worker shall, not less than 10 weeks
prior to the presumed date of confinement, give notice in writing to her
employer stating the presumed date of
confinement.
(c) A worker shall give not less than four
weeks' notice in writing to her employer of
the date upon which she proposes to
commence maternity leave, stating the
period of leave to be taken.
(d) A worker shall not be in breach of this
order as a consequence of failure to give
the stipulated period of notice in accordance with paragraph (c) hereof if such
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failure is occasioned by the confinement
occurring earlier than the presumed
date.
(3) Transfer to a Safe Job: Where in the opinion
of a duly qualified medical practitioner, illness or
risks arising out of the pregnancy, or hazards
connected with the work assigned the worker,
make it inadvisable for the worker to continue at
her present work, the worker shall, if the employer
deems it practicable, be transferred to a safe job at
the rate and on the conditions attaching to that job
until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the
worker may, or the employer may require the
worker to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for
the purposes of subclauses (7), (8), (9) and (10)
hereof.
(4) Variation of Period of Maternity Leave.
(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the
period may be lengthened once only, save
with the agreement of the employer, by
the worker giving not less than 14 days'
notice in writing stating the period by
which the leave is to be lengthened.
(b) The period of leave may, with the consent
of the employer, be shortened by the
worker giving not less than 14 days' notice
in writing stating the period by which the
leave is to be shortened.
(5) Cancellation of Maternity Leave.
(a) Maternity leave, applied for but not
commenced, shall be cancelled when the
pregnancy of a worker terminates other
than by the birth of a living child.
(b) Where the pregnancy of a worker then on
maternity leave terminates other than by
the birth of a living child, it shall be the
right of the worker to resume work at a
time nominated by the employer which
shall not exceed four weeks from the date
of notice in writing by the worker to the
employer that she desires to resume
work.
(6) Special Maternity Leave and Sick Leave.
(a) Where the pregnancy of a worker not then
on maternity leave terminates after 28
weeks other than by the birth of a living
child then —
(i) she shall be entitled to such period
of unpaid leave (to be known as
special maternity leave) as a duly
qualified medical practitioner
certifies as necessary before her
return to work, or
(ii) for illness other than the normal
consequences of confinement she
shall be entitled, either in lieu of, or
in addition to special maternity
leave, to such paid sick leave as to
which she is then entitled and
which a duly qualified medical
practitioner certifies as necessary
before her return to work.
(b) Where a worker not then on maternity
leave suffers illness related to her
pregnancy, she may take such paid sick
leave as to which she is then entitled and
such further unpaid leave (to be known as
special maternity leave) as a duly
qualified medical practitioner certifies as
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necessary before her return to work,
provided that the aggregate of paid sick
leave, special maternity leave and
maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and
(9) hereof, maternity leave shall include
special maternity leave.
(d) A worker returning to work after the
completion of a period of leave taken
pursuant to this subclause shall be
entitled to the position which she held
immediately before proceeding on such
leave, or in the case of a worker who was
transferred to a safe job pursuant to
subclause (3) to the position she held
immediately before such transfer.
Where such position no longer exists
but there are other positions available, for
which the worker is qualified and the
duties of which she is capable of
performing, she shall be entitled to a
position as nearly comparable in status
and salary or wage to that of her former
position.
(7) Maternity Leave and Other Leave
Entitlements: Provided the aggregate of leave
including leave taken pursuant to subclauses (3)
and (6) hereof does not exceed 52 weeks:
(a) A worker may, in lieu of, or in conjunction with maternity leave, take any
annual leave or long service leave or any
part thereof to which she is then
entitled.
(b) Paid sick leave or other paid authorised
award absences (excluding annual leave
or long service leave), shall not be
available to a worker during her absence
on maternity leave.
(8) Effect of Maternity Leave on Employment:
Notwithstanding any award or other provision to
the contrary, absence on maternity leave shall not
break the continuity of service of a worker, but shall
not be taken into account in calculating the period
of service for any purpose of the award.
(9) Termination of Employment.
(a) A worker on maternity leave may
terminate her employment at any time
during the period of leave by notice given
in accordance with this award.
(b) An employer shall not terminate the
employment of a worker on the ground of
her pregnancy, or of her absence on
maternity leave, but otherwise the rights
of an employer in relation to termination
of employment are not hereby affected.
(10) Return to Work after Maternity Leave.
(a) A worker shall confirm her intention of
returning to her work by notice in writing
to the employer given not less than four
weeks prior to the expiration of her period
of maternity leave.
(b) A worker, upon the expiration of the
notice required by paragraph (a) hereof,
shall be entitled to the position which she
held immediately before proceeding on
maternity leave, or, in the case of a worker
who was transferred to a safe job pursuant
to subclause (3), to the position which she
held immediately before such transfer.
Where such position no longer exists but
there are other positions available for
which the worker is qualified and the
duties of which she is capable of
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performing, she shall be entitled to a
position as nearly comparable in status
and salary or wage to that of her former
position.
(11) Replacement Workers.
(a) A replacement worker is a worker
specifically engaged as a result of a
worker proceeding on maternity leave.
(b) Before an employer engages a
replacement worker under this subclause,
the employer shall inform that person of
the temporary nature of the employment
and of the rights of the worker who is
being replaced.
(c) Before an employer engages a person to
replace a worker temporarily promoted,
or transferred in order to replace a worker
exercising her rights under this clause, the
employer shall inform that person of the
temporary nature of the promotion or
transfer and of the rights of the worker
who is being replaced.
(d) Provided that nothing in this subclause
shall be construed as requiring an
employer to engage a replacement
worker.
(e) A replacement worker shall not be
entitled to any of the rights conferred by
this clause except where her employment
continues beyond the 12 months'
qualifying period.
32.—Redundancy.
(1) Redundancy for the purpose of this clause
shall mean:
(a) When the employer has made a deliberate decision to close down part or all of the
business; or
(b) When the employer has installed new
equipment or technology which has
caused the displacement of a worker; or
(c) In the circumstances where a particular
job is no further required in the manufacturing process. This does not apply
where there has been a reduction in the
number of workers carrying out the
type of task.
(2) The provisions of this clause do not apply to
action taken resulting from a down turn in
business or the normal seasonal fluctuations in the
business.
(3) The employer will take all reasonable steps
to maintain a worker's continuity of service or
relocate the worker to other positions or if possible
to allow the natural attrition of normal staff
turnover to accomplish the required reduction of
staff numbers.
(4) Notice of Termination.
(a) Period. In order to terminate a worker, the
employer shall give each worker to be
made redundant notice according to the
following table. Payment in lieu of the
notice as prescribed shall be made if the
appropriate notice is not given.
Period of Continuous
Weeks of
Service
Notice
Less than one year but One week
more than one month
More than one year but Two weeks
less than three years
More than three years
Three weeks
but less than five
years
Five years and over
Four weeks
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The period of notice in this clause shall not apply
in the case of dismissal for misconduct or in the
case of casual workers.
(5) Time off during notice period.
(a) During the period of notice of
termination of employment given by an
employer, the worker whose employment
is to be terminated for reasons set out in
subclause (1) of this clause, that worker
shall for the purpose of seeking other
employment be entitled to be absent
from work during each week of up to a
maximum of eight ordinary hours
without deduction of pay if arranged with
management the day before.
(b) If the worker has been allowed paid leave
for more than one day during the notice
period for the purpose of seeking other
employment, the worker shall, at the
request of the employer, be required to
produce proof of attendance at an
interview or the employ shall not receive
payment for the time absent.
(6) Redundancy payments. In addition to the
entitlements otherwise payable pursuant to this
award, the following payments shall be made in
respect to each worker made redundant.
(a) Severance Pay:
Period of Continuous
Severance
Service
Pay
Less than one year
Nil
One year but less than
two
Four weeks
Two years but less than
three
Six weeks
Three years but less
than four
Seven weeks
Four years and over
Eight weeks
"Weeks" means the ordinary weekly rate
of wage for the worker concerned.
Provided that the severance payment
shall not exceed the amount which the
worker would have earned if employment
with the employer had proceeded to the
worker's normal retirement date.
(b) All entitlements to accrued annual leave
and pro rata annual leave.
(c) Long service leave. For workers with
seven years service and over, payment
shall be made for all accrued long service
leave on a pro rata basis.
(d) Superannuation will be paid in accordance with the relevant superannuation
deed.
Worker leaving during period of notice. A
worker whose employment is terminated for
reasons set out in this clause may terminate his or
her employment during the period of notice and. if
so, shall be entitled to the same benefits and
payments under this clause as if the worker
remained with the employer until the expiry of
such notice. Provided that in such circumstances
the worker shall not be entitled to payment in lieu
of notice.
Alternative employment. An employer, in a
particular redundancy case may make application
to the Commission to have this clause varied if the
employer
obtains
acceptable
alternative
employment for a worker.
Employers exempted. This clause shall not
apply where employment is terminated as a
consequence of conduct that justifies instant
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dismissal or in the case of casual workers,
apprentices or workers engaged for a specific
period of time or a specific task or tasks.
Employers exempted. Subject to an order of the
Commission in a particular redundancy case, this
clause shall not apply to employers who employ
less than 15 workers.
33.—Settlement of Disputes,
Claims and Grievances.
Subject to the provisions of the Industrial
Relations Act, as amended, any dispute or claim or
grievance arising out of the operation of this award,
shall be dealt with in the following manner:
(a) The matter shall be submitted by the
Shop Steward or Union representative to
the Plant Manager, or other appropriate
Officer of the Company, or by the
Company Officer to the Union
representative when appropriate.
(b) Ifnot settled within 14 days the matter will
be formally submitted by the State
Secretary, or other appropriate official of
the Union, to the employer concerned.
(c) If the matter is still not settled within a
further seven days it may be submitted to
the Western Australian Industrial
Relations Commission for decision.
(d) Until the matter is determined in
accordance with the above procedure,
work shall continue normally at the
instruction of the employer concerned.
(e) No party shall be prejudiced as to final
settlement by the continuance of work in
accordance with the clause.
19. Appendix:
(A) Delete Clause 5.—Wages of this Appendix,
and insert in lieu thereof the following:
5.—Wages.
Classification
Rate Per
Week
Adult Workers:
Machine Attendant
Grade I
Machine Attendant
Grade II
317.20
Fork Lift Driver
336.00
All Others
304.60
(2) Junior Workers
(percentage of the All
Others rate)
%
Under 17 years of age
70
17 to 18 years of age
75
18 to 19 years of age
90
19 years of age
100
(3) Leading Hands in charge
of not less than three
and not more than
10 other workers
$14.10
(4) Casual Workers shall be paid onethirty-eighth of the rate for their
classification for each hour worked,
plus 20 per cent.
(B) Delete Clause 6.—Payment of Wages of this
Appendix, and insert in lieu thereof the
following:
All wages shall be paid fortnightly by
electronic funds transfer into a bank
account or any other account, nominated by
the employee.

(C) Clause 7.—Annual Leave: After subclause (1)
(c) of this clause insert the following:
(d) Provided that where the worker would
have received payment for ordinary
rostered working hours as prescribed in
Clause 3(3) of this Appendix had the
worker not been on leave during the
relevant period, the worker will receive
a payment for annual leave at
whichever is the greater amount based
on this former calculation or the
calculation set out in paragraphs (a)
and (b) of this subclause.

CASE AND BOXMAKERS
AWARD 1952 No. 48 of 1951.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
Chep Handling Systems and Others.
No. 2555 of 1989.
COMMISSIONER AR. BEECH.
14th day of March 1990.
Order.
HAVING heard Ms BJ. Love on behalf of the
Applicant and Ms C. Fitzgibbon on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Case and Boxmakers Award 1952 No.
48 of 1951 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the fiist pay
period commencing on or after the 12th day of
March 1990.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title 31.—Dispute Settlement Procedure, insert a new
number and title as follows:
32. Superannuation.
2. Clause 31.—Dispute Settlement Procedure:
Immediately following this clause, insert the following
new clause:
32.—Superannuation.
(1) Definition: In this clause:
(a) "Approved Occupational Superannuation Fund" means a superannuation fund
which complies with the Occupational
Superannuation Standards Act 1987.
(b) "Fund" means:
(i) Westscheme; or
(ii) any other approved occupational
superannuation fund but only
where the employer notifies the
union in writing of his/her
intention to join the fund prior to
so doing.
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In the event of a dispute, the matter
may be referred to the Western
Australian Industrial Relations
Commission.
(c) "Ordinary Time Earnings" means the
base classification rate, including
supplementary payments where appropriate, leading hand rates, shift penalties
together with any other all-purpose
allowance or penalty payment for work in
ordinary time and shall include in respect
to casual employees the appropriate
casual loadings prescribed by this Award,
but shall exclude any payment for overtime worked, vehicle allowances, fares
and travelling time allowances (including
payments made for travelling relating to
distant work), commission or bonus.
(d) "Eligible Employee" means an employee
whose employment is regulated by this
Award, who has completed one month's
continuous service with the employer, who
becomes a member of the fund, and for
whom three per cent of ordinary time
earnings equals $2.00 per week or more.
The sum of $2.00 shall be increased to
correspond to increases in administrative
charges in Westscheme from time to time.
(e) "Trustee" means the trustee of the relevant
fund.
(2) Contributions.
(a) An employer shall, subject to subclause (6),
contribute to a fund referred to in
subclause (l)(b) in respect of all eligible
employees an amount equal to three per
cent of each employee's ordinary time
earnings each week with effect from the
first pay period on or after the 12th day of
March 1990, or the employee's commencement date, whichever is the later.
(b) Employer contributions together with any
employee deductions shall be paid
monthly for pay periods completed in each
month. Provided that payments may be
made at such other times and in such other
manner as may be agreed in writing
between the Trustee of the Fund and the
employer from time to time.
(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised absences; or
(ii) annual leave paid out on termination or any other payments paid out
on termination.
(3) Alternative Calculation of Payments: Notwithstanding the provisions of this clause the
payments required to be made to a fund may be
calculated on a basis agreed in writing between the
Union and the employer.
(4) Cessation of Contributions: The obligation of
the employer to contribute to the fund in respect of
an eligible employee shall cease on the last day of the
eligible employee's employment with the employer.
(5) Employee's Additional Voluntary Contributions: Where the rules of the fund allow an eligible
employee to make additional contributions, an
eligible employee may elect to make additional
contributions to the fund and the employer shall,
where an election is made upon the direction of the
employee, deduct contributions from the employee's
wages and pay them to the fund in accordance with
the direction of the employee and the rules of the
fund.

(6) Employee Entry into Fund.
(a) The employer must provide an employee
with an application to join a fund within 14
days of the operative date of this clause or
within 14 days of an employee's
commencing employment, whichever is
the later.
(b) The employer is not obliged to make
contributions to a fund:
(i) where an employee has completed
a letter of denial; or
(ii) where an employee has not completed and returned the application referred to in paragraph (a)
within 28 days of the operative date
of this clause or within 28 days of an
employee's commencing employment, whichever is the later;
provided that an employer shall make
contributions to a fund from the date on
which the employee subsequently
completes an application form.
(c) If the employer fails to provide the
employee with the application form
referred to in paragraph (a) within the
time prescribed in that paragraph the
employer shall be obliged to make
contributions as if the application had
been provided within the prescribed time,
provided that the employee returns the
application within 14 days of being
provided with the application by the
employer.
(d)

(i) The letter of denial shall be in the
following form:
To (employer)
I have received an application
for membership of the noncontributory Superannuation
Fund and understand:
(1) that should I sign such
form you will make contributions on my behalf;
and
(2) that I am not required to
make contributions of
my own; and
(3) that no deductions will
be made from my wages
for superannuation without my consent.
However, I do not wish to be a
member of the Fund or have
contributions made on my
behalf.
Signature:
Name:
Address:
Classification:

(ii) a copy of the letter of denial shall
be forwarded to the appropriate
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(7) Employers Exempted: The provisions of this
clause shall not apply to any employer who has
entered into an arrangement to pay superannuation contributions in respect of employees covered
by this award, into any other approved occupational superannuation fund and such arrangement has been ratified by either the Western
Australian Industrial Relations Commission or
the Australian Industrial Relations Commission.

CASE AND BOX MAKERS'
AWARD 1952 No. 48 of 1951.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
and
Chep Handling Systems and Others.
No. 1819 of 1989(R).
COMMISSIONER A.R. BEECH.
26th day of February 1990.
Order.
HAVING heard Ms B.J. Love and with her Mr A. A'Vard
on behalf of the Applicant and Mr B.D. Williams on
behalf of the Respondents, and by consent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders —
That the Case and Box Makers' Award 1952 No.
48 of 1951 be varied in accordance with the
following Schedule and that such variation shall
have effect on and from the 11th day of December
1989 for Clause 6.—Wages, and for the remaining
clauses from the beginning of the first pay period
commencing on or or after the 11th day of
December 1989.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete the number and
title 26. Rest Period, and insert in lieu thereof the
following number and title:
26. Meal Breaks and Rest Period.
2. Clause 6.—Wages: Delete this clause and insert in
lieu thereof the following:
6.—Wages.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or over award except when
consistent with the State Wage Principles.
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The minimum rates of wage payable to workers
covered by the award shall be as follows:
Award
Adult
SuppleBase
mentary
Rate
Payment
Rate
S
S
S
Rate of Pay Per Week:
379.70
364.20
15.50
Group A
15.50
370.30
B
354.80
15.50
354.70
339.20
C
331.30
15.50
346.80
D
341.20
325.70
15.50
E
336.20
320.70
15.50
F
316.70
15.50
332.20
G
309.20
15.50
324.70
H
302.10
15.50
317.60
I
294.50
15.50
310.00
J
(2) Classification:
1. Sawyer planking oui and
fiitching to size
2. Stub edger and/or No. 1 Bench
3. Other breaking down bench
sawyers
4. Band re-sawyer
5. Tailer-out on breaking down
benches
6. Tailer-out other benches
7. Case bench sawyer and/or docker
8. Wood and case machinist
9. Case and Box makers for
repairers (Manual)
10. Saw Doctor
11. Saw Sharpener
12. Hoop iron and/or wiring
bench band
13. Pallet maker
14. Cable drum and/or reel maker
assembler and/or finisher
15. Woodmachining Section —
(a) Two. three, or four sider
planer, who is required
to set up the machine
and then only from such
time as he/she is
required to act
(b) who is not required to set
up the machine but is
required to operate, and
then only from such time
as he/she is required
so to act
(c) Buzzer — when required to
do other than planing
one face and squaring
edge, and is required
to set up the machine
and then only from such
time as he/she is
required so to act
(d) who is required to set up
the machine but is not
required to do other
than planing one face
and edge, and then only
from such time as he/she
is required so to act
(e) who is not required to set
up the machine and is
only required to buzz
one face and one edge,
and then only from such
time as he/she is
required so to act
(0 Thicknesser who is
required to set up the
machine and do other
than just planing timber
all round, and then
only from such time
as he/she is required
so to act
(g) Thicknesser who is
required to set up the
machine but is only
required to plane
timber all round and
then only from such
time as he/she is
required so to act
(h) Thicknesser who is not
required to set up the
machine and only plane
timber all round, and
then only from such
time as he/she is
required so to act
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Group
B +S24.10
Shaper
who is not required
to set up the
machine and is
only required to
operate the
machine with
automatic feed
(j) (i) Double end Tenoncr
who is required to
set up the machine
and then only
from such time as
he/she is required
so to act
(ii) who is not required
to set up the
machine but is
required to
operate the
machine and then
only from such
time as he/she
is required so
to act
(k) (i) Multiple boring
machine who is
required to set up
the machine and
then only from
such time as he/she
is required so
to act
(ii) who is not required
to set up the
machine but is
required to
operate the
machine and then
only from such
time as he/she is
required so to act
16. (a) Watchmen
(b) Gatekeeper, who is required
to do administrative duties
and then only from such
time as he/she is required
so to act
D + LH (1)
(c) Gatekeeper, who is not
required to do administrative
duties
17. Stacker for seasoning by means of
stripping or other recognised
method
18. Mill or yard hand (as defined)
19. Other unclassified adults
20. Case and Box maker for repairer
(manual) who is responsible for
making up client's orders, also
who is responsible for receiving
client's goods, and then only
from such time as he/she is
required so to act
21. (a) Tallyman who is responsible
for making up of client's
orders for delivery
(b) Tallyman other than (a)
22. Person who is responsible for
setting up and operating the
crate washing machine
23. Tailer out to crate washing
machine
24. Pendant crane operator whose
duties also require to tally
25. Pendant crane operator
(i)

(i)
(ii)

(3) Junior Employees: Wages per week
expressed as a percentage of the wage rate
and supplementary payment prescribed for
Group J of subclause (1) of this clause:

Under 17 years of age
17 years of age
18 years of age

Base
Rate
%

Supple- Award
mentary Rate
Payment
S
S
6.98
139.50
8.53
170.50
10.85
217.00

(4) Apprentices: Wages per week expressed as a
percentage of the total wage prescribed for
classification 15(i)(i) Shaper in subclause
(2) of this clause:
Base Supple- Award
Rate mentary Rate
Payment
S
%
S
Four Year Term
7.75
197.20
50
First year
236.64
60
9.30
Second year
295.81
11.63
Third year
75
354.96
90
13.95
Fourth year
Three Year Term
236.64
60
9.30
First year
295.81
75
11.63
Second year
13.95
354.96
90
Third year
(5) Special Payment.
(a) Subject as hereinafter provided this
subclause applies to employees
employed in the classification of,
machinist or two, three or four sider
planer, who is required to set up the
machine and then only from such
time as he/she is required so to act;
buzzer when required to do other
than planing one face and squaring
edge, and is required to set up the
machine and then only from such
time as he/she is required so to act;
thicknesser who is required to set up
the machine and do other than just
planing timber all round, and then
only from such time as he/she is
required so to act; shaper double end
tenoner who is required to set up the
machine and then only from such
time as he/she is required so to act;
and saw doctor and to apprentices.
(b) In addition to the rates payable
under the provisions of this clause
other than this provision —
(i) an employee, other than an
apprentice, employed in the
classification mentioned in
paragraph (a) hereof shall be
paid $24.10 per week; and
(ii) an apprentice shall be paid
per week a percentage of
$24.10 being the percentage
which appears against his/her
year of apprenticeship in subclause (4) of this clause;
in each case for all purposes of the
award: Provided that the amount
payable to any employee pursuant to
the foregoing provisions of this
subclause shall be reduced by the
amount of any payment being
made to the employee in addition to
the said rates, otherwise than
pursuant to the provisions of this
subclause, whether such payment is
being made by virtue of any order,
industrial agreement or other agreement or arrangement.
(c) The rate prescribed in this award for
any classification mentioned in
paragraph (a) hereof is not amended
by this subclause and shall not, for
the purpose of any other award,
order, industrial agreement and or
other agreement or arrangement be
deemed to have been so amended.
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Supplementary Payment.
(a) As shown in the rates payable under
the provisions of this clause —
(i) an employee, other than an
apprentice, or junior employee, shall be paid a
supplementary payment of
$15.50 per week; and
(ii) an apprentice shall be paid
per week a percentage of the
supplementary
payment
being the percentage which
appears against his year of
apprenticeship in subclause
(4) of this clause,
(iii) a junior employee shall be
paid per week a percentage of
the supplementary payment
being the percentage which
appears against his/her age in
subclause (3) of this clause.
(b)
(i) The supplementary payments
as prescribed in paragraph (a)
hereof are in substitution for
any over award payment as
defined hereunder. Any such
over award payment shall be
reduced by the amount of the
supplementary payment prescribed for the classification
concerned.
(ii) "Over award payment" is defined as the amount (whether
it be termed "over award
payment",
"attendance
bonus", "service increment",
or any term whatsoever)
which an employee would
receive in excess of the "base
rate" for the classification in
which such employee is engaged, provided that such
payment shall exclude overtime,
shift
allowances,
penalty rates, disability allowances, fares and travelling
time allowances and any
other ancillary payments of a
like nature prescribed by this
award.
(iii) Subject to subclause (7) of this
clause, the award rate prescribed in subclause (1) of this
clause and which includes the
supplementary payment also
prescribed within this clause
shall be paid for all purposes
of the Award.
(c) The supplementary payments prescribed by this clause shall not be
payable to employees during their
first month of employment with the
employer.
Calculation of Wage Rates — State Wage
Case Decisions: In circumstances where
award wages are to be increased as a result
of State Wage Case Decisions, the amount
of the increase shall be calculated and
applied to the Wages Clause as follows —
(a) Where the State Wage Case Decision
provides that Award wages be
increased by: a flat amount, that
amount shall be applied to the
Award Base Rate only.
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(b) Where the State Wage Case Decision
provides that Award wages be
increased by a percentage amount,
that amount shall be applied to the
Award Base Rate and the Supplementary Payment.
Such a percentage incrase should
also apply to the Leading Hand
allowances, the Special Payment and
the Disability Allowances.
(c) In the instances outlined in
subclauses (a) and (b) hereof the new
Award Rate shall be calculated by
adding the Award Base Rate and the
Supplementary Payment.
(d) Where the State Wage C ase Decision
provides for a plateau formula (that
is, a combination of a percentage
increase and a flat money amount),
the plateau level shall be determined
by reference to the Award Base
Rates, and the Award Rate and the
Supplementary Payment shall be
calculated by subtracting the Award
Base Rate from the Award Rates.
3. Clause 7—Special Rates and Provisions: Delete
subclauses (2) and (5) of this clause and insert in lieu
thereof the following:
(2) (a) A leading hand, if placed in charge of
three to 10 employees shall be paid $ 14.10 per week
in addition to the appropriate wage prescribed.
(b) A leading hand, if placed in charge of 11 to 20
employees shall be paid $21.30 per week in
addition to the appropriate wage prescribed.
(c) A leading hand, if placed in charge of more
than 20 employees shall be paid $27.60 per week in
addition to the appropriate wage prescribed.
(5) Disability Allowance: Workers shall be paid
an allowance in accordance with the following:
(a) Employees employed in or in the immediate
vicinity of sawmills, and log truck drivers —
at the rate of $8.60 per week.
(b) The allowance shall be paid during
overtime but shall not be subject to penalty
additions.
4. Clause 10.—Overtime: After subclause (9) insert a
new subclause (10) as follows:
(10) Notwithstanding the provisions contained
elsewhere in this clause where an employee has
become entitled to an overtime payment pursuant
to this clause, such payment or part thereof, may,
by agreement between the employer and the
employee be commuted to the equivalent hours of
leave and deferred to be subsequently taken as
leave in lieu of such payment.
5. Clause 11.—Holidays and Annual Leave: Delete
subclause (10) and insert in" lieu thereof the
following:
(10) Notwithstanding anything else herein
contained an employer who observes a Christmas
closedown for the purpose of granting annual leave
may require an employee to take his/her annual
leave in not more than two periods but neither of
such periods shall be less than one week. This
provision can apply to a closedown for
maintenance or other purposes with agreement of
the majority of employees. .
6. Clause 12.—Junior Workers: Delete subclause (1)
and renumber subclauses (2)' and (3) as (1) and (2)
respectively.
•
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CLERKS' (CONTROL ROOM OPERATORS)
AWARD 1984 — No. A14 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Federated Clerks' Union of Australia
Union of Workers, WA Branch
and
Chubbs Australian Company Limited and Others.
No. 2037A of 1989(R).
COMMISSIONER C.B. PARKS.
9th day of March 1990.
Order.
HAVING heard Ms J. Barnesby on behalf of the
Applicant and Mr D. Jones on behalf of the
Respondents and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the Clerks' (Control Room Operators)
Award 1984 — No. A14 of 1981 be varied in
accordance with the following Schedule and that
such variation shall have effect from the beginning
of the first pay period commencing on or after the
9th day of March 1990.
[L.S.I

(Sgd.) C.B. PARKS,
Commissioner.

Schedule.
1. Clause 2. — Arrangement: Delete this clause and
insert in lieu—
1. Title.
2. Arrangement.
2A. State Wage Principles — September 1989.
3. Area.
4. Scope.
5. Term.
6. Definitions.
7. Hours.
8. Shift Work.
9. Saturday, Sunday and Holiday Work.
10. Overtime.
11. Rosters.
12. Meal Allowances.
13. Holidays.
14. Rates of Pay.
15. Annual Leave.
16. Sick Pay.
17. Contract of Service.
18. Certificate of Service.
19. Record.
20. Travelling Time.
21. Aged and Infirm Workers.
22. General.
23. Long Service Leave.
24. Right of Entry.
1
25. Location Allowances.
26. Union Notices.
27. Uniforms.
28. Compassionate Leave.
29. Maternity Leave.
30. Liberty to Apply.
3L Junior Employees — Special Orders
(Cancelled).
32. Effect of 38 Hour Week.
33. Traineeships.
34. Superannuation.

35. Award
Modernisation
Agreements).
Schedule A — Respondents.

(Enterprise

2. Insert new Clause 2A. — State Wage Principles —
September 1989—
2A.—State Wage Principles—September 1989.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward, except when
consistent with the State Wage Principles.
3. Clause 14. — Rates of Pay: Delete this clause and
insert in lieu—
14.—Rates of Pay.
(1) The following shall be the minimum rates of
wages per week payable to employees covered by
this award from the beginning of the first pay
period commencing on or after the 9th day of
March 1990.
(2) Control Room Operators
(Wage rates per week):
During the first six months'
experience
Thereafter

340.10
373.40

(3) (a) Casual employees may be employed at
an hourly rate for a lesser period than four weeks
arid shall be paid while so employed 20 per cent in
addition to the rates prescribed above, with a
minimum engagement of four hours.
(b) Subject to any agreement between the
employer and the employee to the contrary
subclause (4) of Clause 7. — Hours shall not apply
to casual employees.
(c) The provisions of Clauses 13. — Holidays,
15. — Annual Leave and 16. — Sick Leave shall not
apply to casual employees.
(d) Notwithstanding anything contained in this
subclause the basis and terms of employment of
casual clerks may be varied in any particular case
by agreement in writing between the employer and
the Union.
(4) (a) Part-time employees may be employed
at an hourly rate for a lesser period per week than
the hours usually worked in each establishment.
(b) Payment for annual leave and sick pay, for
part-time employees, shall be strictly related proportionately in accordance with the number of
hours worked, to the conditions prescribed in each
establishment for full-time employees.
(c) For the purpose of this clause part-time
employees' weekly hours shall not exceed 30 except
by written agreement with the Union.
(d) In the event of any dispute concerning the
employment of any part-time employee the matter
may be referred to a Board of Reference.
(e) Subject to any agreement between the employer and the employee to the contrary subclause
(4) of Clause 7. — Hours shall not apply to parttime employees.
4. Clause 15. — Annual Leave: Delete subclause (6)
and insert in lieu—
(6) With the consent of the employer and
employee, annual leave may be taken in more than
one period of leave, provided that one of these
periods shall not be less than two weeks.
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5. Insert new Clause 35. — Award Modernisation
(Enterprise Agreements) as follows—
35.—Award
Modernisation
(Enterprise
Agreements).
(1) The parties are committed to modernising
the terms of this award.
(2) Employers and employees covered by this
award may reach agreement at the level of
individual enterprises to provide for more flexible
working arrangements, improved quality of working life, enhanced skills and job satisfaction. Such
Enterprise Agreements may involve a variation in
the application of award provisions in order to
meet the requirements of individual enterprises
and their employees. Agreements may be
negotiated and consequential award variations
processed in accordance with subclause (3) of this
clause.
(3) The Union will discuss all matters relating to
increased flexibility that are raised by the
employer. Any such discussion with the Union
shall be on the premise that:
(a) The majority of employees at the
enterprise must genuinely agree.
(b) No employee will lose income as a result
of the change.
(c) The Union must be party to the
agreement,
in
particular,
where
enterprise
level
discussions
are
considering matters requiring any award
variation, the Union shall be invited to
participate.
(d) The Union shall not unreasonably
oppose any agreement.
(e) Agreements are to be submitted for
ratification by the Commission.

CLERKS' GRAIN HANDLING
AWARD No. R34 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia.
Industrial Union of Workers, WA Branch
and
Co-Operative Bulk Handling Limited.
No. 69A of 1990.
COMMISSIONER C.B. PARKS.
15th day of March 1990.
Reasons for Decision.
THE COMMISSIONER: The matter before the
Commission is an application to increase the rates of
pay prescribed within the Clerks' (Grain Handling)
Award No. 34 of 1977 as amended in accordance with
the first stage of Structural Efficiency. The Union
proposes a number of variations to the award in support
of its principle claim to increase adult clerical wage
rates by either $15.00 per week, or $ 12.50, all of which are
agreed to by the respondent employer. The proposed
variations arise out of negotiations between the parties.
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which resulted in them executing a written agreement
titled Structural Efficiency Memorandum of
Agreement, dated 5 February 1990 (Exhibit 1) wherein
they are categorised as interim award variations and are
specified in the following form —
1. Re-arrange Clause 2.—Arrangement in alphabetical order.
2. Amend the provisions at Clause 2A to reflect the
requisite commitment to the State Wage
Principles as per the State Wage Decision of
September 1989.
3. Insert a new Clause 2B.—Award Modernisation.
4. Increase the Meal Allowance in line with CPI
movements for the "take away" food component
for Perth.
5. Increase wage rates by $12.50 per week for
employees at the semi-skilled level and $15.00
per week or three per cent whichever is the higher
for employees at the skilled level. Where the
parties disagree as to the amount of the increase
applicable to certain classifications, the
Commission will be required to arbitrate.
6. Convert the rates in the Salaries clause to weekly
rates and re-title to reflect weekly wage rates.
7. Increase all work related allowances by three per
cent.
8. Vary the payment of wages provisions to reflect
electronic transfer of wages and amend the
rounding off factor to the nearest 10 cents.
9. Insert provisions to reflect the current
administration of the 38 hour week.
10. Amend Meal Allowance provisions to reflect
overtime requirements.
11. Amend Travelling Allowance provisions to
include mileage rates as per the Western
Australian Grain Industry Award 1985, for
employees required to use their own vehicles for
Company business.
12. Reword Disability Allowance provisions to
more clearly define the circumstances in which
employees are entitled to the Disability
Allowance.
13. Remove discriminatory provisions from after
hours transport entitlements.
14. The inclusion of a provision for casual
employees. This is agreed in part and subject to
further negotiations between the parties. The
first instalment is not contingent upon this
provision being inserted into the award.
All but the foregoing items 5 and 14 are agreed
between the parties and reflected in a proposed
Schedule of Amendments. Each of the parties exhibited
to the Commission their preferred provision to regulate
the employment of casual employees, a subject not
encompassed within the original matters before the
Commission and it was therefore introduced as a
counter claim of the respondent by leave of the
Commission. Both parties submitted that they did not
yet wish to proceed with the determination of casual
employee provisions and therefore the Commission
acceded to a request that the application be split so that
this subject matter may be dealt with at a later date.
Accordingly, this application was split into two parts.
The first, was designated 69A of 1990 and will finalise
the application in relation to wage rates and other
agreed variations and secondly 69B of 1990, covering
the counter claimed casual employee provision which
matter was adjourned to a date to be fixed.
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Clause 8— Salaries of the award prescribes several
scales of salary rates that are payable to clerical
employees who are described as Clerical Officers and
are entitled to a level of payment commensurate with
each designated grade.
A Clerical Officer — Grade 1, is defined as a person
appointed as such by the employer, or a person who has
obtained a leaving certificate and who carries out the
duties of a Clerical Officer. An employee so classified is
paid according to either, an automatic range of salaries
that commences for a person under 18 years of age or
the sixth year of adult clerical experience or, according
to an Incremental Range which becomes available to
an employee only by appointment thereto by the
employer.
A Clerical Officer — Grade 2, is described as one who
is appointed as such by the employer and is under the
age of 21 years and has not obtained a Leaving
Certificate or its equivalent. If prior to attaining the age
of 21 years an Officer obtains the aforementioned
certificate or its equivalent, that Officer is automatically
re-classified Grade 1 and paid according to the
Automatic Range. A Grade 2 Officer on attaining the
age of 21 years is entitled to be paid the rate appropriate
to that employee's age according to the Automatic
Range for Grade 1.
The position of Clerical Officer — Grade 3, includes
the occupations of Filing Clerk, Recording Clerk, Mail
Room Clerk and Telephonist for which a salary scale
expresses rates for each year of age commencing from
under 17 years of age, through to 23 years of age or the
third year of adult service. Advancement beyond the
specified scale is available via an appointment to Grade
1 by the employer. Independent of the general scales of
salary rates prescribed for the aforementioned three
grades of Clerical Officers, the clause prescribes five
alternative ranges of salary rates for the specific
occupations of. Grade 1 — Typists. Machine Operators
and Punch Card Operators, Grade 2 and 3 — Typists,
Grade 2 and 3 — Accounting Machinists, Grade 2 —
Card Punch Operator and Grades 1 and 2 —Stenographer — Secretary.
It is the claim of the applicant union that the salary
rates prescribed for all adult Clerical Officers, other
than for Grade 3, should be increased by $ 15.00 or three
per cent per week (whichever is the greater) and that the
rates prescribed for Grade 3 should increase by $12.50
per week. The junior rates, it is argued, should be
increased in Grades 1 and 3 according to the percentage
relativity that the existing ranges of junior rates
currently bear to the prescribed 21 year old rates in each
of those grades and in Grade 2 in the same proportionate manner to the 21 year old rate in Grade 1.
The respondent agrees that the salary rates
prescribed for Clerical Officers Grade 1 — Incremental
Range and Stenographer — Secretaries Grades 1 and 2
be increased by $15.00 or three per cent per week
(whichever is the greater) and also that the salary range
prescribed for Clerical Officers Grade 3 be increased by
$12.50 per week for adults. Junior employees, other than
Grade 2, the respondent also agrees should be increased
in the proportions claimed. Both parties are agreed that
the occupation of Telephonist be deleted from the
position of Clerical Officer — Grade 3.
It is left for the Commission to determine
whether —
• The salary rates prescribed for the Automatic
Range applicable to the position of adult
Clerical Officer — Grade 1, or for the
occupations of Typist, Accounting Machinist
and Card Punch Operator in the several
alternative grades should be increased by either
$15.00 or $12.50 per week.
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• ■ Grade 2 junior Clerical Officers should be
increased as claimed or by an amount that
maintains their level equal with the same age
range of Grade 3 Clerical Officers.
It is the argument of the applicant union that the State
Wage Decision — September 1989 (69 WAIG 2917),
following as it did the National Wage Decision (Print
H9100), should lead the Commission to follow the
rationale of the Industrial Relations Commission of
Victoria in full session in the matter of the Commercial
Clerks'Award (D 89/1014). That Decision resulted in all
adult Clerical employees covered by the Victorian
award being granted a $15.00 per week increase other
than for Filing Clerks to whom a $12.50 increase per
week was granted. Support for this view, the Union
contends, is found within the following extracts from
the State Wage Decision (op. cit.):
At this time the National Wage Decision (Print
H9100) provides the frame work in which
industries are to develop efficiency initiatives
based upon work value relationships of various
locations having regard to the necessity to establish
internal relativities within the classifications
structures and external relativities with awards of
other industries. In this respect the outcome of
awards covering the metal workers, the building
industry, transport workers, storemen and clerks is
important. These are recognised to be "key awards"
in the sense that their classifications arguably
permeate all areas of industries [February 1989
Review (Print H8200) p. 5]. The minimum
classification rate and supplementary payments
structures which reflect the restructured awards in
these industries will provide reference points for
the determination of unskilled, semi-skilled and
skilled classifications in the work value
assessments in other restructured awards.
(p. 2920.)
The finalisation of award amendments in those
awards will provide parties and tribunals with a
frame of reference for determining relationships
between the skilled, semi-skilled and unskilled
classificationes when minimum rates awards in
other industries are varied.
(p. 2923.)
Furthermore, we believe that the form of the
General Order should follow the Principles set
down in the National Wage Decision (Print H9100)
in the manner expressed by the Australian
Commission and without modification as to the
conditions on which it shall operate.
This position is taken in the light of the general
level of support given by the section 50 parties and
the trade union movement's continuing
commitments to matters put forward by the ACTU
in proceedings before the Australian Commission
and which are recorded in its Decisions.
It is important for the success of the wages system
that there is consistency between the Australian
Commission and this Commission in the
application of the Principles. The opportunity for
this is in hand when the terms of the General Order
reflect, as close as possible, the provisions of the
Decision of the Australian Commission.
We adopt for the purposes of this Decision, the
Decisions of the Australian Commission in the
February 1989 Review (Print H8200) and the
August 1989 National Wage Decision (Print
H9100),
(p. 2923.)
It was further submitted by the applicant Union that
the State Wage Decision, being a Decision of the
Commission in Court Session, is one which should
have a strong persuasive influence upon the
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deliberations of the Commission in relation to this
application. The role of such a Decision I believe is best
expressed by the Industrial Appeal Court in the matter
of Amalgamated Metal Workers and Shipwrights
Union of Western Australia and Electrical Trades
Union of Workers of Australia (Western Australian
Branch) Perth v. State Energy Commission of Western
Australia (59 WAIG 494) wherein it was stated that a
Commissioner ought to have regard for the Decisions
and criteria established by the Commission in Court
Session as a guide in the exercise of the Commission's
independent discretionary judgment.
On behalf of the respondent employer, it was submitted
that the State Wage Decision — September 1989, in
endorsing the National Wage Decision, did no more than
approve the concept that certain key awards, including
the Victorian Commercial Clerks Award, were to provide
a framework against which the appropriate rates for
classifications in other awards may be measured. Thus it
is submitted that although the decision relating to that
award may be of influence, there is no persuasion within
the State Wage Decision to follow precisely the Victorian
outcome. It is said that Victoria can be differentiated from
the circumstances which exist in relation to the Clerks'
(Grain Handling) Award in that this award is a one
enterprise award applying only to the respondent in these
proceedings and that it contains a classification structure
and scales of salary rates which recognise several distinct
level of skills, whereas the Victorian award has a very
general application throughout that State to clerical
employees employed in a great diversity of enterprises
and therefore each of the three occupational groups for
which different wage rates are prescribed covers a broad
range of skills.
The parties endeavoured to further their respective
arguments by reference to what has occurred in relation to
a number of clerical awards in this State and several other
States of Australia. In part the union relies on the concept
of comparative wage justice in its reference to the fact that
the wage rates for all adult clerical classifications
contained within the Clerks' (Wholesale and Retail
Establishments) Award, the Permanent Building
Societies (Administrative and Clerical Officers) Award,
the Clerks' (RAC Control Room Officers) Award and the
Clerks" (Public Authorities) Award were increased by
$15.00 per week. Both the Clerks' (Public Authorities)
Award and the Clerks' (Wholesale and Retail Establishments) Award were the subject of decisions in the Matters
No. P48 of 1989 (70 WAIG 63) and No. 1584A of 1989(R)
(70 WAIG 358). The Union points to the reasoning of the
Commission having had regard for the Victorian
Decision. Additionally, the Union argued that further
support can be found for the Victorian Decision in the
unreported reasons for decision of the Industrial
Commission of South Australia sitting in Full
Commission in Matter No. 1.13/1990 relating to the
Clerks' (South Australia) Award, an unsuccessful appeal
against part of the decision of a single Commissioner
which increased by $15.00 per week the wage rates for all
adult classifications covered by the award. The decision of
the Commission at first instance granted the $15.00 per
week increase for a number of reasons one of which had
regard for what had occurred in relation to the
Commercial Clerks Award in Victoria.
The main premise of the respondent employer's
argument is that the Clerks' (Grain Handling) Award is
a single enterprise award and that although the
applicant union recognises this in some respects, it has
taken what has been described as a "national
approach" and is therefore insistent that the wage rates
prescribed by this award be amended as near as
possible in the same terms as occurred in Victoria. It is
contended that the union has a blanket approach that is
too rigid and fails to consider the idiosyncrasies of an
award and its structure as it relates to a particular
employer. The respondent describes its award as such

an award and emphasises that the classifications
contained therein are peculiar to its operations and the
associated ranges of salary rates have a history of
internal relativities within the award. Thus it is argued
the Victorian decision should not be blindly followed
and that this was an observation by the Commission as
presently constituted in the matter Federated Clerks'
Union of Australia v. Boans Ltd and Others No. 1584A
of 1989(R) (70 WAIG 89). A position reinforced by the
decision of the Commission to grant an alternative
increase of $12.50 per week to some categories of clerical
employees in the matter of FCU v. Swan Brewery Co Ltd
No. (R)2120 of 1989 (70 WAIG 358).
Equally, the Queensland Industrial Conciliation and
Arbitration Commission in the matter of the Federated
Clerks' Union of Australia (Central and Southern
Queensland Branch) Union of Employees and Another
v. Queensland Confederation of Industry Limited
Union of Employers and Others regarding the Clerks
and Switchboards Attendants' Award — State and
Others (CXXXIII No. 5 QGIG 125) did not take to
account what had occurred in Victoria but increased
the wage rates for clerical employees either by $15.00 or
$12.50 per week depending on the level of the then
existing rate of pay compared to that of a metal
tradesman. Finally the respondent argues that the rates
for Grade 2 junior employees should be increased in a
manner that maintains them at the same level as the
same age range for Grade 3 junior employees because
they have traditionally held that relationship which is
evidenced by consent variations to the award in Matters
No. 1193 of 1987 and 1110 of 1988 (68 WAIG 3074 and
3018).
The Commission is in no doubt that the Stage Wage
Decision — September 1989, in endorsing the National
Wage Decision, intended that the then anticipated
Decision in relation to the Victorian Commercial
Clerks Award should be of influence in establishing the
rates for Clerical Employees in this State. Influence is a
matter of degree. Both in this State and in South
Australia, the Victorian Decision has had some
influence in the determination of increases to clerical
rates of pay but it is apposite to note that it was not the
sole determinant in each case. Each award was
considered in its own right. The Clerks' (Grain
Handling) Award is a one enterprise award, it has a
particular grading structure with related salary levels
none of which align with other clerical industry awards
in this State, although the occupational nomenclature
used within grades has widespread usage throughout
industry. The clerical awards applicable to private
industry in the States of Victoria, South Australia and
Western Australia exampled by the Applicant Union
each have very generic classification groupings which
in some cases contain occupational nomenclature the
same as appears within the Clerks' (Grain Handling)
Award. There is one substantial difference however, the
latter award contains a grading system that determines
salary levels according to academic achievement,
occupational skills and by the act of appointment to a
particular grade by the employer. There has been a
paucity of information put to the Commission on the
relative skills applicable to the Clerical Officer grades
however, the internal structure of Clause 8.—Salaries,
suggests to me that a distinction should be drawn
between the general Clerical Officers whose salary
levels simply vary by increments according to their age
and those who fall within a specialist and more skilled
occupation such as Typist when appointed to Grade 2
and above. I am therefore of the view that salary levels
per year of adult service for Clerical Officers Grade 1 —
Automatic Range and Grade 1 — All occupations
except Steno-Secretary, should be increased by $12.50
per week and in each case junior salaries increased
proportionately. Typists, Accounting Machinists and
Card Punch Operators when appointed to the
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alternative higher Grades 2 and 3 are likely to have
gained skills that can be more closely aligned with those
of a Stenographer-Secretary than those of a general
clerk and therefore, it is appropriate that they also be
granted a $15.00 per week increase. It remains for the
Commission to determine the appropriate salary levels
for Junior Clerical Officers Grade 2 and in relation
thereto I accept the argument of the respondent
employer that the salary range for these employees has
traditionally followed the range for persons of the same
age as prescribed for a Clerical Officer Grade 3 and
therefore they will be granted the same proportionate
increase on this occasion.
Minutes of a Proposed Order will issue to reflect the
Decision of the Commission according to the foregoing
reasons and will incorporate the award variations
agreed between the parties as the Commission is
satisfied that they comply with the State Wage
Principles. According to the wish of the parties, the
remuneration of Clerical Officers is no longer
expressed as an annual salary but as a weekly salary. It
remains for the Commission to determine the date from
which the proposed award amendments should
operate.
The State Wage Decision — September 1989,
Structural Efficiency Adjustment principle is specific
as to the date any increase granted thereunder should
commence to operate from, that being, the date upon
which the award is varied. The applicant argues that the
Commission is empowered by section 39(3) of the
Industrial Relations Act 1979 (the Act) to give
retrospective effect to its Decision in this matter. As a
consequence of the operation of section 40(4) of the Act
that is in fact a power of the Commission that may also
be invoked in relation to the variation of an award.
Sections 39 and 40 of the Act, when read as a whole,
direct that an award variation comes into operation on
the day on which it is delivered by the Commission, or
such later date that may have been determined, but that
the Commission may give retrospective effect to all or
any part of the variation where there are special
circumstances warranting such action. I am not
convinced that any special circumstances exist in
relation to this matter particularly in view of the
expressed intention of the Commission in Court
Session and accordingly the award will be varied on
and from the date upon which the Order issues.
Appearances: Ms J.G. Bamesby appeared on behalf
of the Applicant Union.
Mr S. Anderson appeared on behalf of the
Respondent employer.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia,
Industrial Union of Workers, WA Branch
and
Co-Operative Bulk Handling Limited.
No. 69A of 1990.
CLERKS' GRAIN HANDLING
AWARD 1977 No. R34 of 1977.
COMMISSIONER C.B. PARKS.
20th day of March 1990.
Order.
HAVING heard Ms J.G. Bamesby on behalf of the
Applicant and Mr S. Anderson on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the Clerks' Grain Handling Award 1977
No. R34 of 1977 be varied in accordance with the
following Schedule and that such variation shall
have effect on and from the date of this Order.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and
insert in lieu thereof —
1.
2.
2A.
2B.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

2.—Arrangement.
Title.
Arrangement.
State Wage Principles — September 1989.
Award Modernisation.
Area.
Scope.
Term.
Definitions.
Contract of Service.
Salaries.
Payment of Wages.
Hours.
Overtime.
Meal Allowance.
Higher Duties.
Travelling Time.
Travelling Allowance.
Transfer Allowance.
Disability Allowance.
Holidays.
Annual Leave.
Long Service Leave.
Sick Leave.
Protective Clothing.
Appointments and Promotions.
Union Notices.
Interviewing Staff.
Records.
No Reduction.
First Aid Equipment.
Equipment.
Certificate of Service.
Deleted.
After Hours Transport.
Liberty.
Maternity Leave.
Service Pay.
Shift Work.
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2. Insert after Clause 2.—Arrangement, the
following new clauses —
2A.—State Wage Principles.— September 1989.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or over award, except when
consistent with the State Wage Principles.
2B.—Award Modernisation.
(1) The parties are committed to modernising
the terms of this award.
(2) The employer and employees covered by this
award may reach agreement at the Company level
to provide for more flexible working arrangements,
improved quality of working life, enhanced skills
and job satisfaction. Such agreement may involve
a variation in the application of award provisions
in order to meet the requirements of Company and
its employees. Agreements may be negotiated and
consequential award variations processed in
accordance with subclause (3) of this clause.
(3) The Union will discuss all matters relating to
increased flexibility that are raised by the
employer. Any such discussion with the Union
shall be on the premise that:
(a) The majority of employees of the
Company must genuinely agree.
(b) No employee shall receive less than their
current award rate of pay as a result of
change.
(c) The Union must be party to the agreement, in particular, where enterprise level
discussions are considering matters
requiring any award variation, the Union
shall be invited to participate.
(d) The Union shall not unreasonbly oppose
any agreement.
(e) Agreements are to be submitted for
ratification by the Commission.
(4) Notwithstanding the above, any matter of
disagreement between the parties may be referred
to the Western Australian Industrial Relations
Commission for arbitration.
3. Clause 8.—Salaries: Delete this clause and insert
in lieu thereof —
8.—Wages.
Rates of pay for employees appointed to the staff
of the employer shall be paid according to the scale
below. All other employees shall be paid tenelevenths of the scale.
(1) A Clerical Officer — Grade 1 shall be —
(a) A person appointed as such by the
employer; or
(b) A person who has obtained a leaving
certificate and who carries out the duties
of a clerical officer.
(2) Clerical Officers Grade I — Automatic
Range —
(a) The wages for Class I clerical automatic
range clerks shall be as follows:
Rate Per
Age or Year of Adult Service Week
$
Under 18 years of age
208.80
18 years of age
243.60
19 years of age
278.40
20 years of age
313.20
21 years of age or first year of
adult clerical experience
348.00
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Age or Year of Adult Service

Rate Per
Week
$

22 years of age or second year
of adult clerical experience
23 years of age or third year
of adult clerical experience
24 years of age or fourth year
of adult clerical experience
25 years of age or fifth year
of adult clerical experience
26 years of age or sixth year
of adult clerical experience 402.60
(b) Advancement beyond the rate prescribed
for the sixth year of adult clerical service
shall be subject to appointment to a
classified position as prescribed in
subclause (3) of this clause.
(3) Clerical Officers Grade I — Incremental
Range —
Rate Per
Week
$
Class 2/3 — (1)
416.70
Class 2/3 — (2)
428.60
Class 2/3 — (3)
440.50
Class 2/3 — (4)
452.40
Class 2/3 — (5)
464.30
Class 4 —(1)
479.00
Class 4 — (2)
492.20
Class 4 — (3)
505.20
Class 4 —(4)
518.40
Class 5 — (1)
534.10
Class 5 — (2)
547.50
Class 5 — (3)
561.10
Class 5 - (4)
574.50
(4) Clerical Officer Grade 2 —
(a) A Clerical Officers Grade 2 is one who is —
(i) appointed as such by the employer.
(ii) under the age of 21 years and has
not attained a Leaving Certificate
or its equivalent.
Rate Per
Week
$
(b) Under 17 years of age
164.70
At 17 years of age
197.60
At 18 years of age
230.60
At 19 years of age
263.50
At 20 years of age
296.50
At 21 years of age a Clerical Officer Grade 2 will
advance to the 21 years of age classification under
subclause (2)(a) of this clause, and thereafter shall
be paid according to the scale in subclause (2)(a) of
this clause.
If at any time prior to attaining the age of 21
years, an officer paid under this subclause obtains
a Leaving Certificate or its equivalent, he/she shall
be reclassified to Clerical Officer Grade 1 and shall
be paid in accordance with his/her age under
subclause (2)(a) of this clause.
(5) Clerical Officer Grade 3 —
(a) A Clerical Officer Grade 3 shall be
appointed to the position of —
(i) Filing Clerk.
(ii) Recording Clerk.
(iii) Mail Room Clerk.
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and shall be paid the following rates —
Rate Per
Week

164.70
Under 17 years of age
197.60
At 17 years of age
230.60
At 18 years of age
263.50
At 19 years of age
296.50
At 20 years of age
21 years of age or first year
of adult service
22 years of age or second
332.60
year of adult service
23 years of age or third year
337.40
of adult service
(b) Advancement beyond the scale specified
in paragraph (a) of subclause (5) of this
clause shall be subject to appointment by
the employer to the position of Clerical
Officer Grade I.
(6) Clerical Officers Grade I who have obtained
the qualifications listed below shall in addition to
their wages be paid the allowances shown —
(a) Diploma or Certificate from Perth
Technical College — $100 per annum.
(b) Associateship or Degree from Curtin
University of Technology — $150 per
annum.
(c) Degree from University of WA or
Murdoch University — $200 per
annum.
The qualifications for which an allowance is
paid must be in the area of Administration,
Accountancy, Business Studies, Management
Studies, Law or Engineering.
(7) Notwithstanding any other provisions of this
clause typists, machine operators, stenosecretaries and punch card operators, shall be paid
as follows —
(a) Grade I — all occupations except stenosecretary —
Rate Per
Week
Under 17 years of age
At 17 years of age
At 18 years of age
At 19 years of age
At 20 years of age
21 years of age or first year
of adult service
22 years of age or second
year of adult service
23 years of age or third year
of adult service
24 years of age or fourth
year of adult service

169.10
202.90
236.70
270.60
304.40
338.20

357.10

(b) Typists Grade 2 and Grade 3 —
Rate Per
Week
$

Grade 2 — (1)
367.70
Grade 2-(2)
375.40
Grade 2 -(3)
. 383.20
Grade 3
400.10
(c) Accounting Machinists Grade 2 and
Grade 3 —
Grade 2
390.00
Grade 3
400.10
(d) Card Punch Operator —
Grade 2
383.20

(e) Stenographer-Secretary Grade 1 and
Grade 2 —
397.60
Grade 1 — (1)
406.70
Grade 1 — (2)
415.80
Grade 1 — (3)
433.80
Grade 2 — (1)
445.80
Grade 2 — (2)
458.00
Grade 2 — (3)
(f) Employees whose wages are prescribed
under this subclause shall be paid an
occupation allowance in accordance with
the following table —
(i) Accounting Machinist Grade 1 —
At the rate of $640 per annum on
passing a test determined by the
employer for that purpose.
(ii) Card Punch Operator — At the
rate of $320 per annum on passing
a test determined by the employer
for that purpose.
(iii) Typist, Grade 2 — on demonstrating to the employer efficiency in
writing shorthand at 120 words per
minute and correctly transcribing
that shorthand — $320 per
annum.
(iv) Typist, Grade

at $320 per

(aa) If efficiency at writing
shorthand at the rate of not
less than 80 words per
minute or efficiency in
transcribing from a dictaphone at the rate of 50
words per minute has been
demonstrated
to
the
employer, and —
(aaa) a test conducted by or
on behalf of the
employer in typing
letters and documents with due
regard to punctuation and form has
been passed; or
(bbb) if employed full-time
on the operation of a
Vari-typer, a test
determined by the
employer for the purpose of this subparagraph has been
passed.
(bb) At the rate per annum specified herein in accordance with the specified
speed in words per minute
equal to the highest rate at
which efficiency at writing
shorthand and correctly
transcribing
that shorthand has-been demonstrated to the employer.
Highest Shorthand Speed
in Words Per Minute:
80
$320 per annum
100
$640 per annum
120
$960 per annum
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4. Clause 9.—Payment of Wages: Delete this clause
and insert in lieu thereof —
9.—Payment of Wages.
(1) Wages shall be paid by weekly electronic
funds transfer to accounts as nominated by the
employee.
(2) Weekly wage rates shall be rounded off to the
nearest 10 cents. If the weekly rate contains the
amount of five cents it shall be rounded off to the
next whole 10 cents. For example, five cents
becomes 10 cents.
5. Clause 10.—Hours: Delete this clause and insert in
lieu thereof —
10—Hours.
(1) Subject to the provisions of this clause, the
ordinary hours of work shall not exceed an average
of 38 per week, to be worked Monday to Friday
inclusive, between the hours of 7.00 a.m. and 6.00
p.m.
(2) Subject to the provisions of this clause, a 38
hour week shall be implemented as follows:
(a) During a work cycle of 28 consecutive
days (that is, four consecutive weeks) an
employee's ordinary hours shall be
arranged on the basis that for three of the
four weeks the employee works 40
ordinary hours each week and in the
fourth week the employee works 32
ordinary hours.
(b) An employee shall work for eight
ordinary hours each day, Monday to
Friday inclusive, for three weeks and
eight ordinary hours for four days only in
the fourth week, a total of 19 days during
the work cycle.
(c) The weekly wage rates for ordinary hours
of work applicable to an employee shall
be the average weekly wage rates set out
for the employee's classification in
Clause 8.—Wages of this award and shall
be paid each week even though more or
less than 38 ordinary hours are worked
that week.
(d) An employee shall accrue a credit for
each day he/she works actual ordinary
hours in excess of the daily average,
which would otherwise be seven hours 36
minutes. Consequently, for each day an
employee works eight ordinary hours he/
she shall accrue a credit of 24 minutes (0.4
hours). Such credits shall be carried
forward so that in the week of the cycle
that an employee works only four days,
the employee's pay will be for an average
of 38 ordinary hours even though that
week he/she works a total of 32 ordinary
hours.
(e) An employee shall not accrue a credit for
any day that the employee is absent from
work.
(3) The rostered day off shall be taken in
accordance with a schedule supplied by the
company and shall be paid for at ordinary rates.
(4) If the employer requires an employee to work
on a rostered day off, such employee shall work as
required with such work being paid for in
accordance with subclause (8) hereof, and the
employee shall accumulate a day in lieu of the
rostered day off , which the employee would
otherwise have had. An employee shall be entitled
to take such an accumulated day in lieu at a time
mutually convenient to both the employee and the
employer.
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(5) Subject to subclause (1) of this clause an
employee may be required to work reasonable
overtime beyond the hours herein prescribed and
shall be paid at the overtime rates prescribed by
Clause 11 of this award.
(6) An unpaid lunch break shall be taken at a
time mutually arranged between the employer and
the employee between 12 noon and 2.00 p.m. At
head office the lunch break shall be 45 minutes and
elsewhere away from head office one hour shall be
allowed excepting at the workshops where the
lunch break shall be as mutually agreed upon
between the parties.
(7) An employee referred to in Clause 36.—Shift
Work, may be required to work shift work in
accordance with the provisions of that clause.
(8) The shift to be worked by each employee
each day shall be as directed by the employer and
shall be paid in accordance with the ordinary rate
set out in Clause 8.—Wages and/or Clause 36.—
Shift Work of this award.
6. Clause 11.—Overtime: Delete paragraph (b) of
subclause (1) of this clause and insert in lieu
thereof —
(b) Where an employee works on Saturday he
shall be paid at double the rate set out in Clause
8.—Wages of this award for work up till noon and
IVz times that rate for work thereafter.
7. Clause 12.—Meal Allowance: Delete this clause
and insert in lieu thereof —
12.—Meal Allowance.
A meal allowance of $4.80 shall be paid to each
employee in the following circumstances —
(1) If the employee is required to continue
working two hours or more overtime on
any day Monday to Friday inclusive; or
(2) If the employee continues working up to a
recognised tea break at the place of work
and recommences working thereafter;
or
(3) If the employee is required to continue or
recommence working after 1.00 p.m. or
6.00 p.m. on a Saturday, Sunday or any
holiday prescribed under this award; or
(4) If the employee having worked between
the hours of midnight to 7.00 a.m. is
required to continue or recommence at
8.00 a.m.
(5) The provisions of this clause do not apply
to the working of ordinary hours whilst on
shift work as set out at Clause 36.—Shift
Work.
8. Clause 15.—Travelling Allowance: Delete this
clause and insert in lieu thereof —
15.—Travelling Allowance.
(1) When an employee is required to travel away
from home on the employer's business the
employee shall be entitled to a refund from the
employer of expenses actually and reasonably
incurred for such travelling and board and/or
lodging.
(2) Employees directed by the employer to use
their own vehicle in the course of their duties shall
receive a mileage allowance in accordance with the
rates as set out in the Western Australian Grain
Industry Award 1985.
(3) The allowances claimed shall be to the
extent that the distance exceeds that distance
normally covered between the employee's home
and his/her usual place of employment.
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9. Clause 17.—Disability Allowance: Delete this
clause and insert in lieu thereof —
17.—Disability Allowance.
(1) An employee shall be entitled to be paid a
disability
allowance
in
the
following
circumstances:
(a) If the employee is working in an
environment where he/she actually
incurs any disability created by excessive
dust, heat, height and the use and
application
of
chemicals
and
insecticides; and
(b) If the employee performs such duties in
that environment for a continuous period
of not less than 60 minutes on each
occasion; or
(c) If the employee performs such duties in
that environment for a cumulative period
of not less than one hour per day.
(2) The disability allowance paid shall be the
same hourly rate paid to other employees by the
employer under the Western Australian Grain
Industry Award 1985. Such allowance shall not be
computed as wages in the case of overtime.
(3) Provided that if the employer is satisfied that
an employee has not actually incurred the same
disabilities for which the allowance is prescribed,
the employer may refuse to pay the disability
allowance to that employee for the period
claimed.
10. Clause 32.—After Hours Transport: Delete this
clause and insert in lieu thereof —
32.—After Hours Transport.
(1) When reasonable means of conveyance are
not available and an employee commences duty at
least one hour before the usual starting time or
works overtime beyond 8.00 p.m., the employer
shall provide a conveyance between the place of
work and the employee's usual place of
residence.
(2) "Reasonable means of conveyance" does not
include public transport after 8.00 p.m.

CLUB WORKERS'
AWARD No. 12 of 1976.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Kalamunda Club Incorporated
and Others
and
Federated Liquor and Allied Industries
Employees' Union of Australia,
Western Australian Branch,
Union of Workers.
No. 2222A of 1989.
COMMISSIONER C.B. PARKS.
9th day of March 1990.
Order.
HAVING heard Mr D.M. Jones on behalf of the
Applicants and Mr J.W. Bullock on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Club Workers' Award No. 12 of 1976 as
varied, be further varied in accordance with the
following Schedule and that such variation shall

have effect from the beginning of the first pay
period commencing on or after the 23rd day of
February 1990 except where otherwise specified
therein.
^.S.l

(Sgd.) C.B. PARKS,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and
insert in lieu thereof —
2.—Arrangement.
1. Title.
2. Arrangement.
2A. State Wage Principles — September 1989.
3. Area.
4.
Scope.
5. Term.
6.
Definitions.
7.
Contract of Service.
8.
Hours.
9. Additional Rates for Ordinary Hours.
10. Overtime.
11. Casual Workers.
12. Part-Time Workers.
13. Meal Breaks.
14. Meal Money.
15. Sick Leave.
16. Bereavement Leave.
17. Holidays.
18. Annual Leave.
19. Long Service Leave.
20. Payment of Wages.
21. Wages.
21A. Minimum Wage — Adult Males and Females.
22. Junior Workers.
23. Apprentices.
24. Bar Work.
25. Higher Duties.
26. Uniforms and Laundering.
27. Protective Clothing.
28. Workers' Equipment.
29. Limitation of Work.
30. Board and/or Lodging.
31. Travelling Facilities.
32. Record.
33. Roster.
34. Change and Rest Rooms.
35. First Aid Kit.
36. Posting of Award and Union Notices.
37. Deleted.
38. Deleted;
39. Under-Rate Workers.
40. Breakdowns.
41. Prohibition of Contracting Out of Award.
42. District Allowance.
43. Maternity Leave.
44. Trainees.
2. Insert after Clause 2.—Arrangement, the
following new clause — .
; :
: 2A—State Wage Principles —. September 1989.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims award or over award except when
consistent with the State Wage Principles.
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3. Clause 4.-—Scope: Delete this clause and insert in
lieu thereof —
4.—Scope.
This award shall apply to all workers employed
in the callings described in Clause 21.—Wages of
this award, in any club licensed to sell liquor,
pursuant to the Liquor Licensing Act 1988.
4. Clause 6.—Definitions.
A. Delete subclause (14) and insert in lieu
thereof —
(14) "Spread of Shift" shall mean the time
which elapses from the worker's actual
starting time to the worker's actual
finishing time on each work period.
B. Add after subclause (15) of this clause, the
following new subclause —
(16) "Rostered Day Off shall mean the day or
days, not being holidays, when the worker
is not rostered to work any ordinary hours
of work: provided that a worker's rostered
day off shall be a period of 24 hours commencing from the cessation of an
ordinary hours work period.
5. Clause 7.—Contract of Service: Delete this clause
and insert in lieu thereof —
7.—Contract of Service.
(1) Except for a casual worker, the contract of
service shall be terminable in accordance with the
following provisions:
(a) In the first year of continuous service —
by the giving of one day's notice on either
side or the payment or forfeiture, as the
case may be. of one day's pay.
(b) In the second year of continuous service
— by the giving of one week's notice on
either side or the payment or forfeiture, as
the case may be, of one week's pay.
(c) In the third and succeeding years of
continuous service — by the giving of two
weeks' notice on either side or the
payment or forfeiture, as the case may be.
of two weeks' pay. Provided that an
employer and a worker may agree to
reduce the notice period to no less than
one week.
(2) For the purposes of this clause the term "one
day's notice" shall mean notice to terminate
employment at the end of the worker's shift on the
following working day. In the case of subclause
(l)(b) and (c) the notice period shall commence to
operate on and from the date it is given, provided
the notice is given prior to the commencement of
the ordinary hours work period on that day. The
term "one day's pay" shall mean seven hours and
36 minutes (7.6 hours) wages paid at the ordinary
hourly rate, provided that in the case of a part-time
worker the ordinary hourly rate shall be calculated
on the number of hours that the worker would have
normally worked.
(3) Notwithstanding the provisions of this
clause, an employer may dismiss a worker for
misconduct, in which case, the worker shall be paid
all wages due up to the time of dismissal.
6. ClauseS.—Hours: Delete this clause and insert in
lieu thereof —
:.

8.—Hours.
(1) (a) Subject to this clause and-except as
provided elsewhere in this award, the ordinary
hours of work shall be 76 per fortnight.
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(b) The ordinary hours of work shall be
exclusive of meal breaks and be so rostered that a
worker shall not be required to commence work on
more than 10 days in each fortnight.
(c) Each ordinary hours work period shall not
be less than four nor more than 10 ordinary hours,
and shall be worked within a spread of shift not
exceeding 12 hours. Provided that no worker shall
be rostered to work less than three hours
consecutively exclusive of meal breaks.
(d) Where an ordinary hours work period
commences prior to midnight on any day, that
work period shall be deemed to have been worked
on the day upon which the ordinary hours work
period commenced. Provided, however, that the
worker shall be paid the appropriate additional
rates provided by Clause 9.—Additional Rates for
Ordinary Hours or Clause 17.—Holidays, according to the actual hours worked in that work
period.
(2) (a) The employer shall have the right to
roster the ordinary hours of work for each worker
according to the needs of the business, but the
employer shall, in the following circumstances,
seek the agreement of each worker:
(i) where the work is to be rostered over more
than seven consecutive work periods; or
(ii) where the proposed rostered hours of
work include work periods exceeding
eight ordinary hours' work.
(b) Rostered Days Off shall be so arranged that,
in circumstances where a worker's work roster
includes work periods where more than eight
ordinary hours are regularly worked, two of such
days shall be consecutive.
(3) This clause shall have effect from the
beginning of the first pay period commencing on
or after the 12th day of March 1990.
7. Clause 9.—Additional Rates for Ordinary Hours:
Delete this clause and insert in lieu thereof —
9—Additional Rates for Ordinary Hours.
(1) A worker who is required to work any of his
ordinary hours between 7.00 p.m. and 7.00 a.m.
Monday to Friday, both inclusive, shall be paid at
the rate of an extra 99 cents per hour for each such
hour, or part thereof worked, with a minimum
payment of$1.98perday. Provided th at any worker
who works the majority of his ordinary hours
between midnight and 7.00 a.m. shall be paid $ 1.04
per hour extra for each such hour, or part thereof
worked.
(2) All time worked during the ordinary hours of
work on Saturdays and Sundays shall be paid for at
the rate of time and a half.
(3) A worker who is required to work any of his
ordinary hours on any day in more than one period
of employment, other than for meal breaks as
prescribed in accordance with the provisions of
Clause 13.—Meal Breaks, of this Award, shall be
paid an allowance of $ 1.65 per day. for such broken
work period worked.
(4) The provisions of subclauses (1) and (2)
hereof shall not apply to any work performed on a
holiday and to which the provisions of subclause
(2) of Clause 17.—Holidays, are applicable.
(5) The provisions of this clause shall not apply
to part-time or casual workers.
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8. Clause 10.—Overtime: Delete this clause and
insert in lieu thereof —
10.—Overtime.
(1) Overtime shall mean all work performed
outside of the rostered ordinary hours of work or
outside the daily spread of shift.
(2) All overtime worked between Monday to
Friday, both inclusive, shall be paid for at the rate
of time and a half for the first two hours and double
time thereafter. All overtime worked on a Saturday
or Sunday, shall be paid for at the rate of double
time.
(3) A worker recalled to work overtime after
leaving the employer's work establishment shall be
paid for at least three hours at the appropriate rate,
and time reasonably spent in getting to and from
work shall be counted as time worked.
(4) When overtime work is necessary it shall,
wherever reasonably practicable, be so arranged
that a worker has at least eight consecutive hours
off duty between successive work periods. A worker
(other than a casual) who works so much overtime
between the termination of one ordinary hours
work period and the commencement of the next
ordinary hours work period that he has not had at
least eight consecutive hours off duty between
those times shall, subject to this paragraph, be
released after completion of such overtime until he
has had eight consecutive hours off duty without
loss of pay of ordinary working time occurring
during such absence. If on the instructions of the
employer, the worker resumes or continues work
without having had such eight consecutive hours
off duty he shall be paid at double rates until he is
released from duty for such period and he shall
then be entitled to be absent until he has eight
consecutive hours off duty without loss of pay for
ordinary working time occurring during such
absence.
(5) In computing overtime each day shall stand
alone but —
(a) When a worker works overtime which
continues beyond midnight on any day,
the time worked after midnight shall be
deemed to be part of the previous day's
work for the purpose of this clause; or
(b) When a worker works overtime continuous with an ordinary hours work period
to which the provisions of subclause
(l)(d) of Clause 8.—Hours applies, such
overtime work shall be paid for at the
overtime rate appropriate for the day
upon which the overtime work is actually
performed.
(6) By agreement between the employer and a
worker, time off during ordinary hours shall be
granted instead of payment of overtime pursuant to
the provisions of this clause. Such time off shall be
equivalent to the amount of overtime worked
multiplied by the appropriate penalty rate, and
may be added to annual leave or taken at a
mutually convenient time specified at the time of
making the agreement.
(7) Notwithstanding anything contained in this
award:
(a) An employer may require any worker to
work reasonable overtime at overtime
rates and such worker shall work overtime in accordance with such requirements.
(b) No organisation, party to this award or
worker or workers covered by this award,
shall in any way, whether directly or

indirectly, be a party to or concerned in
any ban, limitation or restriction upon
the working of overtime in accordance
with the requirements of this clause.
9. Clause 11.—Casual Workers: Delete this clause
and insert in lieu thereof —
11.—Casual Workers.
(1) A casual worker shall mean a worker
engaged and paid as such, and whose employment
may be terminated by the giving of one hour's
notice on either side, or the payment or forfeiture,
as the case may be, of one hour's pay.
(2) Casual workers shall not be engaged for less
than two consecutive hours per time.
(3) A casual worker shall be paid only the
following hourly wage rates rates for any work
performed:
Classifications (total wage per hour):
Days
Other than Holidays
Holidays
S
$
13.15
21.92
(I) Chef
(2) Qualified Cook
12.18
20.30
(3) Cook Employed Alone
11.61
19.35
(4) Breakfast and/or Other Cooks
11.48
19.14
(5) Bar Attendant
11.59
19.32
11.89
(6) Cellarman
19.82
12.18
(7) Head Waiter/Waitress
20.30
12.18
20.30
(8) Head Steward/Stewardess
12.18
(9) Hostess
20.30
(10) Waiter/Waitress
11.32
18.86
(H) Steward/Stewardess
11.32
18.86
(12) Housekeeper/Supervisor
12.47
20.78
11.20
(13) Night Porter
18.67
(14) Hall Porter
11.20
18.67
(15) Lift Attendant
11.20
18.67
11.59
(16) Cashier
19.32
(17) Snack Bar Attendant
11.32
18.86
(18) Butcher
12.18
20.30
(19) Kitchenhand
11.20
18.67
(20) Commissionaire and/or Car
11.20
Parking Attendant
18.67
12.18
(21) Security Officer
20.30
(22) Timekeeper
11.59
19.32
(23) Storeman
11.48
19.14
(24) Housemaid
11.20
18.67
(25) Laundress
11.20
18.67
11.20
(26) Cleaner
18.67
(27) Maintenance Man
12.18
20.30
11.20
(28) Gardener
18.67
11.20
(29) Yardman
18.67
11.20
(30) General Hand
18.67
10. Clause 12.—Part-Time Workers: Delete this
clause and insert in lieu thereof —
12.—Part-Time Workers.
(1) A part-time worker shall mean a worker who,
subject to the provisions of Clause 8.—Hours,
regularly works no less than 20 ordinary hours per
fortnight nor less than three hours per work
period.
(2) A part-time worker shall be paid a loading of
15 per cent of the ordinary hourly wage for all
ordinary hours worked, provided that this rate
shall be increased to time and a half for all ordinary
hours worked on a Saturday or Sunday, and to
double time and a half for all work performed on a
holiday referred to in Clause 17.—Holidays, of this
award.
(3) A part-time worker who is required to work
any of his ordinary hours between 7.00 p.m. and
7.00 a.m. Monday to Friday, both inclusive, shall be
paid at the rate of an extra 99 cents per hour for
each such hour, or part thereof worked, with a
minimum payment of $1.98 per day. Provided that
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a part-time worker who works the majority of his
ordinary hours between midnight and 7.00 a.m.
shall be paid $1.04 per hour extra for each such
hour, or part thereof, worked.
(4) Part-time workers shall be entitled to
payment for annual leave, holidays and sick leave
on a pro rata basis in the same proportion as the
number of ordinary hours worked per fortnight
bears to 76 hours.
11. Clause 13.—Meal Breaks: Delete this clause and
insert in lieu thereof —
13.—Meal Breaks.
(1) Every worker shall be entitled to a meal
break of not less than one half hour nor more than
one hour:
(a) after not more than five hours of work in
cases where the work period does not
exceed eight ordinary hours: or
(b) after not more than six hours of work in
cases where the work period exceeds eight
ordinary hours.
Where it is not possible for the employer to grant
a meal break on any day, the said meal break shall
be treated as time worked and the worker shall be
paid at the rate applicable to the worker at the time
such meal break is due, plus 50 per cent of the
ordinary hourly rate applying to such worker, until
such time as the worker is released for a meal.
(2) In addition to a break for a meal, there may
be one other break of at least two hours during each
shift. Such break may include a meal break.
12. Clause 14.—Meal Money: Delete this clause an I
insert in lieu thereof —
14.—Meal Money.
Any worker who is required to work overtime for
two hours or more on any day, without being
notified on the previous day or earlier, that he or
she will be so required to work such overtime, will
either be supplied with a substantial meal by the
employer or be paid $6.10 meal money.
13. Clause 15.—Sick Leave.
A. Delete paragraph (b), of subclause (1) of this
clause and insert in lieu thereof —
(b) Entitlement to payment shall accrue at
the rate of six and one-third hours' pay
for each completed month of service
with the employer.
B. Add after subclause (7) of this clause, the
following new subclause —
(8) The provisions of this clause shall not
apply to a casual worker.
14. Clause 16.—Bereavement Leave: Delete this
clause and insert in lieu thereof —
16.—Bereavement Leave.
(1) A worker shall, on the death within Australia
of a wife, husband, defacto wife or defacto husband,
father, father-in-law, mother, mother-in-law,
brother, sister, child or stepchild or grandparent,
be entitled on notice to leave up to and including
the day of the funeral of such relation, and such
leave shall be without deduction of pay for a period
not exceeding the number of ordinary hours that
would have been worked by the worker in the two
work periods rostered to be worked on the day of
and the day preceding the funeral. Proof of such
death shall be furnished by the worker to the
satisfaction of his employer if he so requests.
(2) The provisions of this clause shall have no
effect while the period of entitlement to leave
coincides with any other period of leave tha may be
due to the worker concerned.
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(3) The provisions of this clause shall not apply
to a casual worker.
15. Clause 17.—Holidays.
A. Delete subclauses (1) and (2) of this clause and
insert in lieu thereof —
(1) (a) Subject to any other provision of
this award, the following days or
the days observed in lieu shall be
observed as paid holidays: New
Year's Day, Australia Day, Labour
Day, Good Friday, Easter Monday, Anzac Day, State Foundation
Day, Sovereign's Birthday, Christmas Day and Boxing Day. Provided that another day may be
taken as a holiday by arrangement
between the parties in lieu of any of
the days named in this subclause.
(b) When any of the days mentioned
in paragraph (a) hereof falls on a
worker's rostered day off the
holiday shall be observed on the
next rostered working day. In this
case the substituted day shall be a
holiday without deduction of pay
and the day for which it is
substituted shall not be a holiday.
(2) All work done on any such holiday
shall be paid for at the rate of double
time and a half, with a minimum payment as for four hours' work. Provided
that the minimum payment as for four
hours' work shall not apply in the case
of a worker who. having commenced
an ordinary hours work period at a time
preceding any of the holidays, works
less than four hours on any such day.
B. Add after subclause (4) of this clause, the
following new subclause —
(5) The provisions of this clause shall not
apply to a casual worker.
16. Clause 18.—Annual Leave.
A. Delete subclause (4) of this clause and insert in
lieu thereof —
(4) Any time in respect of which a worker is
absent from work, shall not count for
the purpose of determining his right to
annual leave, unless it is an absence
during which he is entitled to claim sick
pay or time spent on holidays, annual
leave and long service leave as
prescribed by this award, or it is an
absence approved by the employer.
B.

Delete paragraph (b), of subclause (6) of this
clause and insert in lieu thereof —
(b) If, after one month's continuous service
in any qualifying 12 monthly period, a
worker leaves his employment, or his
employment is terminated by the
employer through no fault of the
worker, the worker shall be paid 12%
hours' pay at his ordinary rate of wage
in respect of each completed month of
continuous service.

C.

Delete subclause (7) of this clause and insert in
lieu thereof —
(7) With the consent of the employer and
the worker, annual leave may be taken
in more than one period provided that
one of these periods shall not be less
than two weeks.
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D. Add after subclause (8) of this clause, the
following new subclause —
(9) The provisions of this clause shall not
apply to a casual worker.
17. Clause 20.—Payment of Wages: Delete this
clause and insert in lieu thereof —
20.—Payment of Wages.
(1) (a) The employer may elect to pay workers
in cash, by cheque or by means of a credit transfer
to a bank, building society or credit union account
in the name of the worker. The day that the credit
transfer is credited to the worker's account shall be
deemed to be the date of payment.
(b) Payment shall be made within three trading
days from the last day of the pay period and if in
cash or by cheque shall be made during the
worker's ordinary working hours.
(c) No employer shall change its method of
payment to workers without first giving them at
least four weeks' notice of such change.
(2) (a) The employer shall pay workers weekly
or fortnightly in accordance with subclause (1) of
this clause.
(b) The employer shall not change the
frequency of payment to workers without first
giving those employees at least four weeks' notice
of such change.
(c) The method of introducing a fortnightly pay
system shall be by the payment of an additional
week's wages in the last weekly pay before the
change to fortnightly pays to be repaid by equal
fortnightly deductions made from the next and
subsequent pays provided the period for
repayment shall not be less than 20 weeks or some
other method agreed upon by the employer and the
worker.
(3) Workers, who are paid by cash or cheque,
whose day off falls on a pay day shall be paid their
wages upon request from the worker to the
employer, prior to the worker taking the day off.
(4) For the purposes of effecting the rostering off
of workers as provided by this award, ordinary
wages may be paid either for the actual hours
worked each pay period or an amount being
calculated on the basis of the average of 38 hours
per week.
(5) A worker who lawfully terminated his
employment, or is dismissed for reasons other than
misconduct, shall be paid all wages due to him by
the employer on the day of termination of his
employment or as soon as practicable after the date
of termination of his employment.
18. Clause 21.—Wages: Delete this clause and insert
in lieu thereof —
21.—Wages.
The following shall be the minimum fortnightly
rates of wages payable to workers covered by this
award:
(1) Classifications (total wage per fortnight):
Beginning the first pay
period commencing
on or after
23.2.90
! 2.5.90
S
S
(1) Chef
693.10
723.10
(2) Qualified Cook
641.70
671.70
(3) Cook Employed Alone
611.70
636.70
(4) Breakfast and/or Other Cooks
605.10
630.10
(5) Bar Attendant
610.70
635.70
(6) Cellarman
626.70
651.70
(7) Head Waiter/Waitress
641.70
666.70
(8) Head Steward/Stewardess
641.70
666.70
(9) Hostess
641.70
666.70

Beeinnme the lirvi p.r
penod commencing
on c>r alter
12 swu
23 2^1)
s
S
621.30
596.30
(10) Waiter/Waitress
621.30
596.30
(11) Steward/Stewardess
656.90
681.90
(12) Housekeeper/Supervisor
615.30
590.30
(13) Night Porter
615.30
590.30
(14) Hall Porter
615.30
590.30
(15) Lift Attendant
635.70
610.70
(16) Cashier
621.30
596.30
(17) Snack Bar Attendant
666.70
641.70
(18) Butcher
615.30
590.30
(19) Kitchcnhand
(20) Commissionaire and/or Car
615.30
590.30
Parking Attendant
666.70
641.70
(21) Security Officer
635.70
610.70
(22) Timekeeper
630.10
605.10
(23) Storeman
615.30
590.30
(24) Housemaid
615.30
590.30
(25) Laundress
615.30
590.30
(26) Cleaner
666.70
641.70
(27) Maintenance Man
615.30
590.30
(28) Gardener
615.30
590.30
(29) Yardman
615.30
590.30
(30) General Hand
(2) In-Charge Rates: A worker (other than a
Chef, Housekeeper, Supervisor Head Waiter/
Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other workers by
the employer shall be paid the following rates in
addition to his or her normal wage —
Per Fortnight
(a) if placed in charge of
$
$
less than six workers
16.20 16.70
(b) if placed in charge of
six to 10 workers
21.60 22.20
(c) if placed in charge of
11 to 20 workers
24.80 25.50
(d) if placed in charge of
more than 20 workers
41.60 42.80
19. Clause 21A.—Minimum Wage — Adult Males
and Females: Delete this clause and insert in lieu
thereof —
21A.—Minimum Wage — Adult Males
and Females.
Notwithstanding the provisions of this award,
no worker (including an apprentice), 21 years of
age or over, shall be paid less than $497.60 per
fortnight as his ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award,
but that minimum rate of pay does not apply where
the ordinary rate of pay (including any part thereof
payable in addition to the award rate) is not less
than $497.60.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave
and any other leave prescribed by this award.
Notwithstanding the foregoing, where in this
award an additional rate is prescribed for any work
as a percentage, fraction or multiple of the ordinary
rate of pay, it shall be calculated upo the rate
prescribed in this award for the classification in
which the worker is employed.
20. Clause 22.—Junior Workers: Delete this clause
and insert in lieu thereof —
22.—Junior Workers.
(1) Subject to the provisions of the Liquor
Licensing Act 1988, workers under the age of 21
years may be employed as junior workers in any of
; the occupations covered by this award, other than
an apprenticeship trade. Provided that nO'junior
female worker under the age of 18; years shall be
employed in the classification of housemaid.1
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(2) The minimum fortnightly rates of wages for
work in ordinary time to be paid to junior workers
shall be as follows:—
„
„
Percentage ol the
Lowest Adult Male
or Female Total Rate
Under 18 years of age
70
Between 18 and 19 years
of age
80
At 19 years of age
Full Adult Rates
Provided that any junior worker employed in
classifications (5) and (6) in Clause 21.—Wages of
this award, shall be paid full adult rates.
21. Clause 23.—Apprentices: Delete the preamble to
subclause (6) of this clause and insert in lieu
thereof —
Wages (per fortnight) expressed as a percentage
of the "Tradesman's Rate" —
22. Clause 24.—Bar Work: Delete this clause and
insert in lieu thereof —
24.—Bar Work.
Any worker, other than a Bar Attendant who, in
addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate
of 65 cents per day in addition to the rate prescribed
for such normal duties.
23. Clause 26.—Uniforms and Laundering: Delete
subclauses (2). (3) and (4) of this clause and insert in lieu
thereof —
(2) Subject to subclause (3) hereof, an employer
requiring any of the articles of clothing to be worn
as described in subclause (1) of this clause, sha)
cause such clothing to be laundered at his own
expense or otherwise shall pay to the worker
concerned $4.30 per fortnight as a laundry allowance.
(3) Where a cook wears the ordinary apparel
usually worn by cooks such as black and white
check or white trousers, white coats, white shirt,
white apron and cap, such garments shall be
laundered at the employer's expense or otherwise
the worker shall be paid $6.40 per fortnight as a
laundry allowance.
(4) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
24. Clause 27.—Protective Clothing: Delete
subclause (5) of this clause and insert in lieu
thereof —
(5) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
25. Clause 28.—Workers' Equipment: Delete this
clause and insert in lieu thereof —
28.—Workers' Equipment.
All knives, choppers, tools, brushes, towels and
other utensils, implements and material which
may be required to be used by the worker for the
purpose of carrying out his duties, shall be supplied
by the employer free of charge.
Provided that where a worker is required by the
employer to use his own knives he shall be paid an
allowance of $8.60 per fortnight.
26. Clause 30.—Board and/or Lodging: Delete this
clause and insert in lieu thereof —
30.—Board and/or Lodging.
(1) No worker shall be compelled to board and/
or lodge on the employer's premises and it shall not
be a condition of employment that any worker
shall board and/or lodge on the employer's
premises, but where by mutual consent board and/
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or lodging is provided, the employer shall be
entitled to deduct in respect of such worker the
following maximum amounts per fortnight:
(a) Full board and lodging of 42 meals per
fortnight:
(i) single accommodation — $121.10
per fortnight.
(ii) shared accommodation — $90.90 per
fortnight.
(b) Individual meals — $2.25 each.
(c) Junior workers who are in receipt of less
than the full adult rates, shall not have
deducted an amount in excess of 70 per cent
of the rates prescribed in paragraph (a)
hereof.
(d) The rates prescribed in paragraph (a) hereof
shall be reduced pro rata for any period less
than a fortnight.
(2) Mutual consent for the purpose of this clause
means a document which the worker has signed
agreeing to the amount of board and/or lodging
offered by the employer. Such agreement may be
cancelled by either party giving 14 days' notice in
writing to the other party.
(3) Workers sleeping in shall be provided with a
common sitting room apart from their bedrooms
and shall have access to a properly equipped
bathroom and also have access to a laundry at such
times as are mutually agreed upon between the
worker and the employer. Provided where a worker
is required to use a coin operated washing machine
and/or dryer in a laundry, the board and/or
lodging charges for that worker shall be reduced by
an amount of $2.60 per fortnight.
(4) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
27. Clause 31.—Travelling Facilities: Delete
subclause (3) of this clause and insert in lieu
thereof —
(3) Where a worker is engaged by an employer to
proceed to work at a place above the 26th parallel of
South latitude, the fares of such worker shall be
paid by the employer who may deduct the amount
thereof from the worker's first and subsequent
fortnightly wages. Provided that such amount
deducted shall not exceed 50 per cent of the
worker's fortnightly wage.
Provided further that the amount so deducted
shall be refunded to the worker if he works for the
employer for at least six months, or if the worker's
services are terminated by the employer before that
time, through no fault of the worker.
28. Clause 32.—Roster: Delete this clause and insert
in lieu thereof —
32.—Record.
(1) Each employer bound by this award shall
maintain a record at each establishment
containing the following information relating to
each worker:
(a) The name and address given by the
worker;
(b) The age of the worker if paid as a junior
worker;
(c) The classification of the worker and
whether the worker is full-time, part-time or
casual;
(d) The commencing and finishing times of
each period of work each day;
(e) The number of ordinary hours and the
number of overtime hours worked each day
and the totals for each pay period; arid
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(f) The wages and any allowances paid to the
worker each pay period and any deductions
made therefrom.
(2) (a) At the time of payment of wages the
worker may be given a pay slip showing that part of
the record specified, in paragraphs (e) and (f) of
subclause (1) with respect to the pay period for
which payment is being made.
(b) If a pay slip is not given to the worker as
prescribed in paragraph (a) hereof the worker shall
be required to inspect the record and to sign it if
correct, at the time of payment. The employer shall
not unreasonably withhold the record from
inspection by the worker.
(3) (a) The record may be maintained in one or
more parts depending on the system of recording
used by the employer provided that if the record is
maintained in more than one part, those parts shall
be kept in such a manner as will enable the
inspection referred to in subclauses (2) and (4) to be
conducted at the one establishment.
(b) The employer may, if it is part of normal
business practice periodically send the record or
any part of the record to another person, provided
that the provision of this paragraph shall not
relieve the employer from the obligations with
respect to provisions contained elsewhere in this
clause.
(c) Subject to this clause the record shall be
available for inspection by a duly authorised
official of the union on the employer's premises
from Monday to Friday, both inclusive, between
the hours of 9.00 a.m. to 5.00 p.m. (excepting the
period between 1.00 p.m. and 2.00 p.m.). In the case
of any establishment which is only open for
business after 5.00 p.m. or on a Saturday or Sunday,
the record shall be open for inspection during all
business hours of that establishment.
(d) The union official shall be permitted
reasonable time to inspect the record and, if he
requires, take an extract or copy of any of the
information contained therein.
(4) (a) If, for any reason, the record is not
available for inspection by the union official when
the request is made, the union official and the
employer or his agent may fix a mutually
convenient time for the inspection to take place.
(b) If a mutually convenient time cannot be
fixed, the union official may advise the employer in
writing that he requires to inspect the record in
accordance with the provisions of this award and
shall specify the period contained in the record
which he requires to inspect.
(c) Within 10 days of receipt of such advice:
(i) Employers who normally keep the record
at a place more than 40 kilometres from
the GPO, Perth shall send a copy of that
part of the record specified to the office of
the union; and
(ii) Employers who normally keep the record
at a place less than 40 kilometres from the
GPO, Perth shall make the record available to the union official at the time
specified by the union official. If the
record is not then made available to the
union official the employer shall within
three days send a copy of that part of the
record specified to the office of the
union.
(d) In the event of a demand made by the union
which the employer considers unreasonable the
employer may apply to the Western Australian
Industrial Relations Commission for direction. An

application to the Western Australian Industrial
Relations Commission by an employer for
direction will, subject to that direction, stay the
requirements contained elsewhere in this
subclause.
29. Clause 33.—Record: Delete this clause and insert
in lieu thereof —
33.—Roster.
(1) A roster of the ordinary working hours shall
be exhibited in each establishment in such place as
it may be conveniently and readily seen by each
worker concerned.
(2) Such roster shall show —
(a) the name of each worker;
(b) the hours to be worked by each worker each
day and the breaks in shift to be taken.
(3) The roster shall be open for inspection to a
duly accredited representative of the Union, at
such times as the "Record" is so open for
inspection.
(4) The roster shall be drawn up in such a
manner as to show the ordinary working hours of
each worker (other than a casual worker) for at
least a fortnight in advance of the date of the roster,
and may only be altered on account of the sickness
of a worker, or by mutual consent between the
worker and the employer, or by the employer giving
at least one week's notice of such alteration to the
worker.
30. Clause 34.—Change and Rest Rooms: Delete this
clause and insert in lieu thereof —
34.—Change and Rest Rooms.
Each employer shall provide a Change and Rest
Room in cases where workers do not reside on the
premises, which shall be adequately lighted and
ventilated and be sufficiently roomy to accommodate all workers likely to use it at the one time.
Such Rest Rooms shall be provided with a lounge,
couch or bed, steel or vermin-proof lockers,
suitable floor coverings, and a table or tables with
adequate seating accommodation where workers
may partake of meals. These workers shall have
access to a bathroom with hot and cold water
facilities.
Where an employer is unable to provide for
workers the facilities prescribed in this clause, he
may refer any matter in dispute to the Board of
Reference.
31. Clause 37.—Union Membership: Delete this
clause and insert in lieu thereof —
37.—Deleted.
32. Clause 38.—Board of Reference: Delete this
clause and insert in lieu thereof —
38.—Deleted.
33. Clause 39.—Under-Rate: Workers: Delete subclauses (2) and (3) of this clause and insert in lieu
thereof —
(2) In the event of no agreement being arrived at,
the matter may be referred to a Board of Reference
for determination.
(3) After application has been made to a Board,
and pending the Board's decision, the worker shall
be entitled to work for and be employed at the
proposed lesser rate.
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34. Clause 42.—District Allowance: Delete this
clause and insert in lieu thereof —
42.—District Allowance.
(1) Subject to the provisions of this clause, in
addition to the wages prescribed in Clause 21.—
Wages of this award, a married worker shall be paid
the following allowances each fortnight when
employed in the towns described hereunder.
Per
Town
Fortnight
$
Agnew
50.40
Balladonia
48.00
Barradale
67.80
Boulder
20.00
Bremer Bay
27.00
Broad Arrow
20.00
Broome
79.20
Bulla Bulling
20.00
Bullfinch
24.00
Carnarvon
40.40
Carrabin
24.00
Cockatoo Island
87.20
Cocklebiddy
50.80
Coolgardie
20.00
Cue
50.80
Dampier
.68.40
Day Dawn
50.80
Denham
40.40
Derby
82.40
Esperance
15.60
Eucla
55.60
Exmouth
70.40
Fitzroy Crossing
99.20
Fimiston
20.00
Gascoyne Junction
40.40
Gibson
15.60
Goldsworthy
47.60
Grass Patch
15.60
Halls Creek
112.00
Hopetoun
27.00
Kalbarri
16.40
Kalgoorlie
20.00
Kambalda
20.00
Kookynie
80.40
Karratha
27.00
Koolan Island
87.20
Koolyanobbing
24.00
Ku marina
47.60
Kununurra
128.00
Lake Argyle
126.40
Laverton
50.40
Learmonth
70.40
Leinster
50.40
Leonora
50.40
Madura
52.00
Marble Bar
120.80
Marvel Loch
24.00
Meekatharra
43.60
Menzies
50.40
Moorine Rock
24.00
Mount Magnet
53.60
Mundrabilla
54.00
Newman
48.00
Norseman
41.20
Nullagine
120.40
Onslow
83.20
Pannawonica
64.40
Paraburdoo
63.60
Paynes Find
53.60
Port Hedland
68.00
Ravensthorpe
.
26.80
Roebourne
•
92.40
Salmon Gums
■
15.60

Sandstone
Shark Bay
Shay Gap
Southern Cross
South Hedland
Telfer
Teutonic Bore
Tom Price
Wannoo
Westonia
Whim Creek
Wickham
Widgiemooltha
Wiluna
Windarra
Wittenoom
Wurarga
Wyndham
Yalgoo

-

50.40
40.40
47.20
24.00
68.00
113.20
50.40
63.60
40.40
24.00
80.00
78.40
20.00
51.20
50.40
107.20
53.60
121.60
53.60

(2) A single worker shall be paid 60 per cent of
the fortnightly allowances prescribed in subclause
(1) of this clause.
(3) A worker, whose spouse is employed by the
same employer and who is entitled to an allowance
of a similar kind to that prescribed by this clause
shall be paid 50 per cent of the allowance
prescribed in subclause (1) of this clause.
(4) Junior workers, casual workers, part-time
workers, apprentices receiving less than the adult
rate, and workers employed for less than a
fortnight, shall receive that proportion of the
District Allowance as equates with the proportion
that their wage for ordinary hours for that fortnight
is to the adult rate for the work performed.
(5) Where a worker is on annual leave or
receives payment in lieu of annual leave he shall be
paid for the period of such leave the District
Allowance to which he would ordinarily be
entitled.
(6) Where a worker is on long service leave, or
other approved leave with pay (other than annual
leave), he shall only be paid the District Allowance
for the period of such leave he remains in the
district in which he is employed.
(7) For the purpose of this clause a married
worker includes a person who is a sole parent with
dependent children.
(8) Nothing herein contained shall have the
effect of reducing any "district allowance"
currently payable to any worker subject to the
provisions of this award whilst that worker remains
employed by his present employer.
35. Clause 45.—America's Cup Defence and Special
Events: Delete this clause.
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COCKBURN CEMENT LIMITED LABORATORY
EMPLOYEES AWARD, No. CR175 of 1980.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Association of Draughting, Supervisory and
Technical Employees Western Australian Branch
and
Cockburn Cement Limited.
No. 2781 of 1989(R).
COMMISSIONER O.K. SALMON.
20th day of February 1990.
Order.
HAVING heard MrM. Kane on behalf of the Applicant
and Mr J.T. Sargeant on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
and being satisfied that the matter is consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989, hereby orders—
That the Cockburn Cement Limited Laboratory
Employees Award of 1980, Award No. CR175 of
1980 be varied in accordance with the following
Schedule and that such variation shall have effect
from the beginning of the first pay period
commencing on or after the 20th day of February
1990.
[L.S.]

(Sgd.) O.K. SALMON,
Commissioner.

CONTRACT CLEANERS
AWARD 1986 No. A6 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union
of Australia, Hospital, Service and
Miscellaneous WA Branch
and
Airlite Cleaning Pty Ltd and Others.
No. 1453 of 1989(R).
COMMISSIONER G.J. MARTIN.
2nd day of February 1990.
Order.
HAVING heard Mr J.M. McGinty on behalf of the
Applicant and Mr MA. O'Connor on behalf of
respondents and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 and being satisfied that
the State Wage Principles enunciated by a Commission
in Court Session in General Order Matter No. 1940 of
1989 on the 8th day of September 1989 have been
complied with, hereby orders —
That the Contract Cleaners Award 1986 No. A6
of 1985 as varied be further varied in accordance
with the following Schedule and that such
variation shall have effect from the beginning of
the first p ay period commencing on or after the 2nd
day of February 1990.
fL.S.l

Schedule.
1. Clause 2. — Arrangement: After the number and
title 2. Arrangement insert the following number and
title—
2A. State Wage Principles—September 1989.
2. Immediately after Clause 2. — Arrangement add
the following new clause—
2A—State Wage Principles—September 1989.
It is a term of this Award that the Union undertakes for the duration of the Principles determined
by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward, except when
consistent with the State Wage Principles.
3. Clause 7. — Wages: Delete subclauses (3), (4), (5),
(6) and (7) and insert in lieu thereof—
Wage
Per Week
$
(3) Laboratory Technical Assistant:
First year of experience
339.30
Second year of experience
353.50
Third year of experience
374.02
Fourth year of experience
393.00
Thereafter
414.20
(4) Laboratory Technician Grade I:
First year of experience
426.10
Second year of experience
442.00
Thereafter
458.20
(5) Laboratory Technician Grade II:
First year of experience
470.40
Second year of experience
490.60
Thereafter
513.90

A75201-4

(Sgd.) G.J. MARTIN.
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and
insert in lieu —
2.—Arrangement.
1. Title.
2. Arrangement.
2A State Wage Case Principles — September
1989.
3. Aea and Scope.
4. Term.
5. Definitions.
6. Hours.
7. Overtime.
8. Shift Work.
9. Higher Duties.
10. Contract of Service.
11. Breakdowns.
12. Absence Through Sickness.
13. Holidays.
14. Annual Leave.
15. Time and Wages Record.
16. Maternity Leave.
17. No Reduction.
18. Special Rates and Conditions.
19. Fares, Travelling Time and Transport.
20. Wages.
21. Long Service Leave.
22. Payment of Wages.
, 23. Posting of Awards and Notices.
24. Location Allowances.
25. Compassionate Leave.
26. Part-Time Employees.
27. Effect of 38 Hour Week.
28. Dispute Settlement Procedures.
Schedule "A" — Respondents.
Schedule "B" — Liberty Reserved.

1076

WESTHRN AUSTRALIAN INDUSTRIAL GAZETTE

2. Insert after Clause 2—Arrangement a new Clause
2A.—State Wage Principles — September 1989 in the
following terms —
2A.—State Wage Principles — September 1989.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or over award, except when
consistent with the State Wage Principles.
3. Clause 18.—Special Rates and Conditions: Delete
subclause (8) of this clause and insert in lieu —
(8) All employees called upon to clean closets
connected with septic tanks and sewerage shall
receive an allowance as follows:—
Rate Per
Day
$
(a) Cleaners required to clean
eight or more toilets per day
1.00
(b) Cleaners who for a minimum
of two hours per day are
engaged in cleaning closets,
in lieu of the allowance
in subparagraph (a) of
this subclause shall receive
an allowance of
3.25
For the purpose of this clause, one metre of
urinal shall count as one closet and three urinal
stalls shall count as one closet.
4. Clause 20.—Wages: Delete this clause and insert
in lieu —
20.—Wages.
The minimum total rates of wages payable to
employees covered by this award shall be —
Rate Per
Week
$
(1) Adult Employees:
(a) Cleaner
319.70
Window Cleaner
325.10
Rate Per
Hour
$
(b) Casual Employees:
Cleaner
10.10
Window Cleaner
10.27
(2) Junior Employees: The minimum rate of
wage payable to junior employees
engaged in a classification prescribed by
subclause (1) of this clause shall be the
percentage of the prescribed wage for an
adult cleaner, as follows:
%
Under 19 years of age
70
19 to 20 years of age
80
20 to 21 years of age
90
(3) Leading Hands: Any full-time employee
placed in charge of other employees shall
be paid, in addition to the appropriate
wage prescribed, the following:
Rate Per
Hour
$
In charge of up to 10 Cleaners
.50
More than 10 Cleaners
1.00
5. Insert after Clause 27.—Effect of 38 Hour Week a
new Clause 28.—Dispute Settlement Procedures in the
following terms —
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28.—Dispute Settlement Procedures.
(1) Dispute Settlement Procedure: In all cases
the following procedure shall apply:
(a) All Industrial Relations matters of
concern by an employee and/or union
representative shall be raised with the
immediate supervisor or employer as the
case may be.
(b) All matters are to be dealt with as soon as
practicable following upon an issue being
raised by or on behalf of the employee(s)
concerned.
(c) If the matter is not resolved, the union
representative shall contact the union
office, and as soon as practicable
thereafter, the issue is to be discussed
between the employer, the union and the
union representative.
(d) If the matter is not resolved the matter
shall be referred to the Western
Australian
Industrial
Relations
Commission for conference, and if
necessary, for hearing and determination.
(e) The parties agree that no industrial action
of any kind shall take place while the
Dispute Settlement Procedure is in
operation and that the status quo existing
prior to the dispute shall prevail whilst in
accordance with these procedures.
(f) Nothing herein shall limit the employers
right to dismiss an employee for
misconduct in accordance with the
Award provisions, nor limit the
employee's rights in relation to unfair
dismissal.
(2) Essential Services: Where the health of
employees is at risk or the hygiene of any work
place needs to be maintained, employees of a
contractor shall carry out essential cleaning of
toilets, food areas and clearance of bins,
notwithstanding the imposition of any bans,
limitations or stoppages of work on the site.
Any other areas of health or hygiene which may
arise, may be serviced following discussion
between the union and the employer concerned.

CROTHALL HOSPITAL SERVICES (WA) PTY LTD
AWARD No. A3 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union
of Australia, Hospital, Service & Miscellaneous
WA Branch
and
N'Gala Mothercraft Training Centre.
No. 1679 of 1989.
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER G.J. MARTIN
COMMISSIONER O.K. SALMON.
16th day of February 1990.
Order.
HAVING heard Mr J.A. McGinty on behalf of the
Applicant and Ms B. Fitzgerald on behalf of the
Respondents, Mr A.S. Caccamo appeared as an
intervener on behalf of the Hon Minister for Labour.
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Mr B.P. McCarthy appeared as an intervener on behalf
of the Confederation of Western Australian Industry
(Inc) and Mr R.H. Gifford appeared as an intervener on
behalf of the Australian Mines and Metals Association,
the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders—
That the Crothall Hospital Services (WA) Pty
Ltd Award — No. A3 of 1987 be varied in
accordance with the following Schedule.

[L.S.]

By the Commission in Court Session,
(Sgd.) W.S. COLEMAN,
Chief Commissioner.

Schedule.
1. Clause 11. — Shift Work: At the end of this clause
add the following:The following provisions shall apply in lieu of
the foregoing for the period commencing with the
beginning of the first pay period commencing on
or after 1 January 1990 and concluding with the
first pay period ending on or after 1 October
1990.
(1) Subject to subclause (2) hereof, a
loading of 15 per cent of the ordinary wage
shall be paid for the time worked on afternoon
or night shift as defined hereunder:
(a) Afternoon shift commencing between 12 noon and 6.00 p.m. and
finishing after 6.00 p.m.
(b) Night shift commencing between
6.00 p.m. and 4.00 a.m.
(2) A loading of 18.75 per cent of the
ordinary wage shall be paid for the time
worked on permanent afternoon or night
shifts provided that in the case of an employee
who works permanent afternoon or night
shifts at their own request the provisions of
subclause (1) hereof shall apply.
2. Clause 12. — Weekend Rates: At the end of this
clause add the following:The following provisions shall apply in lieu of
the foregoing for the period commencing with the
beginning of the first pay period commencing on
or after 1 January 1990 and concluding with the
first pay period ending on or after 1 October
1990.
An employee shall be paid for ordinary hours
worked between midnight on Friday and midnight
on Saturday at the rate of time and one-half and
between midnight on Saturday and midnight on
Sunday at the rate of time and three-quarters.

DAIRY FACTORY WORKERS AWARD 1982
No. A15 of 1982.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union
of Australia, Hospital, Service & Miscellaneous
WA Branch
and
Brownes Dairy Pty Ltd and Others.
No. 1402 of 1989(R).
COMMISSIONER R.N. GEORGE.
26th day of February 1990.
Order.
HAVING heard Ms S. Mayman on behalf of the
Applicant and Mr J. Uphill on behalf of the
Respondents, and by consent, the Commission, being
satisfied that the matter is consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the
powers conferred on it by the Industrial Relations Act
1979 hereby orders—
That the Dairy Factory Workers Award 1982 No.
A15 of 1982 be varied in accordance with the
following Schedule and that such variation shall
take effect as from the beginning of the first pay
period commencing on or after the 24th day of
November 1989.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1. Clause 2. — Arrangement: After the number and
title "2A. State Wage Case Principles — September
1989" add the new number and title—
2B. Award Modernisation.
2. Clause 2A — State Wage Case Principles —
September 1989: After this clause add the following new
clause as follows—
2B. — Award Modernisation.
(1) The parties are committed to modernising
the terms of the Award.
(2) The Union will discuss all matters relating to
increased flexibility that are raised by the
employer. Any such discussion with the Union
shall be on the premise that—
(a) The majority of employees at the
enterprise must genuinely agree.
(b) No employee will lose income as a result
of the change.
(c) The Union must be party to the
agreement,
in particular,
where
enterprise level discussions are considering matters requiring any award
variation, the Union must be invited to
participate.
(d) The Union will not unreasonably oppose
any agreement.
(e) Agreements are to be submitted for
ratification by the Commission.
(f) The disputes procedure prescribed in
Clause 33. — Settlement of Disputes shall
apply if agreement cannot be reached in
the implementation process on a
particular issue.
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(3) Should an agreement be reached pursuant to
subclause (2) hereof, and that agreement requires
an award variation, no party will oppose that
award variation.
(4) There shall be no limitation on any award
matter being raised for discussion.
4. Clause 6. — Special Rates: Delete this clause and
insert the following in lieu thereof—
6.—Special Rates.
(1) An employee required to enter and clean any
enclosed vat or tank shall be paid 30 cents per
clean.
(2) An employee required to clean out a "powder
box" or "spray drier" shall be paid 79 cents per
clean.
(3) An employee shall receive 35 cents for every
hour of which he/she spends 20 minutes or more in
a cold chamber in which the temperature is less
than 0 degrees Celsius.
(4) An employee shall receive 9 cents for every
hour he/she spends in a cold chamber in which the
temperature is between 4 degrees Celsius and 0
degrees Celsius inclusive.
5. Clause 9. — Hours: Insert the following new
paragraph (d) in subclause (3) as follows—
(d) Where RDO's are allowed to accumulate, the
employer may require that they be taken
within 12 months of the employee becoming
entitled to an RDO.
6. Clause 13. — Annual Leave: Immediately
following subclause (9) of this clause insert new
subclauses (10) and (11) as follows—
(10) An employer may require an employee to
take his/her annual leave within 12 months of such
leave falling due.
(11) An employer, following consultation with
the employees concerned and the Union, may
specify a period during which annual leave may
not be taken to meet production requirements at
the workplace concerned.
7. Clause 14. — Public Holidays: Delete this clause
and insert the following in lieu thereof—
14.—Public Holidays.
(1) (a) The following days or the days observed
in lieu shall, subject as hereinafter provided, be
allowed as holidays without deduction of pay
namely—
New Year's Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign's Birthday,
Christmas Day and Boxing Day. Provided
that another day may be taken as a holiday by
arrangement between the parties in lieu of any
of the days named in the subclause.
(b) When any of the days mentioned in
paragraph (a) of this subclause falls on a Saturday
or a Sunday the holiday shall be observed on the
next succeeding Monday and when Boxing Day
falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday. In each
case the substituted day shall be a holiday without
deduction of pay and the day for which it is
substituted shall not be a holiday.
(2) All work done on the holidays prescribed in
subclause (l)(a) and subclause (3) hereof shall be
paid for at the rate of time and one-half and an
additional day on full pay shall be added to the
amount of annual leave to which the employee is
entitled under the provisions of this clause for each
day or part of a day so worked. Provided that, if by
agreement between the employer and the employee or as a result of the employee's own default.
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only part of a day is worked by the employee on any
such day, an addition shall be made to such annual
leave equivalent only to the time actually worked
on such day. Provided further that at the option of
the employer, the foregoing provision shall be
deemed to have been complied with if all work
performed on the holidays prescribed in subclause
(1 )(a) and subclause (3) hereof is paid for at the rate
of double time and one-half.
(3) Where an employee has additional leave
granted pursuant to subclause (2) of this clause, the
employer may require such leave to be taken within
12 months of falling due.
(4) Where—
(a) a day is proclaimed as a public holiday or
as a public half-holiday under section 7 of
the Public and Bank Holidays Act 1972;
and
(b) that proclamation does not apply
throughout the State or to the
metropolitan area of the State,
that day shall be a public holiday or, as the
case may be a public half-holiday for the
purposes of this award within the district or
locality specified in the proclamation.
8. Clause 16. — Absence Through Sickness: Delete
subclause (3) of this clause and insert the following in
lieu thereof—
(3) To be entitled to payment in accordance with
this clause the employee shall as soon as
reasonably practicable advise the employer of his/
her inability to attend for work, the nature of his/
her illness or injury and the estimated duration of
the absence. Provided that such advice, other than
in extraordinary circumstances shall be given to
the employer within 24 hours of the
commencement of the absence.
Where practicable notification of absence due to
sickness is to be given no later than two hours after
the normal start time. In the case of shift
employees, where practicable, the notification is to
be given prior to the start of normal shift hours.
9. Clause 17. — Contract of Service: Delete this
clause and insert the following in lieu thereof—
17.—Contract of Service.
(1) All employees shall be engaged either as
weekly full-time, weekly part-time or casual
employees: Provided that an employer may engage
a new employee as a casual and may alter the
engagement to a weekly one at any time up to the
pay day immediately following the day of
engagement. If an employer so alters the
engagement he/she shall only be liable to pay the
employee concerned the proportion of the weekly
rate calculated on the basis of the time worked.
(2) Except in the case of casual employees
whose contract of service shall be by the hour the
contract of service shall be weekly and may be
terminated by a week's notice on either side given
on any day. If an employer or an employee fails to
give the required notice one week's wages shall be
paid or forfeited.
(3) The provisions of this clause do not affect the
right of an employer to dismiss an employee without notice for misconduct in which case wages
shall be paid up to the time of dismissal.
(4) Except where otherwise agreed in writing between the employer and the Union an employer
may engage an employee on a probationary period
for not longer than one month during which time it
will be possible for either the employee or employer to end the contract with one day's notice.
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10. Clause 29. — Wages: Delete this clause and insert
the following in lieu thereof—
29.—Wages.
The minimum weekly rates of wage payable to
employees covered by this award shall be—
Butter Factories Section —
Tester grader and buttermaker,
multiple certificate position
362.20
Automatic buttermaking
machine operator
359.50
Buttermaker with certificate
355.80
Grader of cream for
buttermaking with certificate
352.80
Tester of cream for
351.20
buttermaking with certificate
Assistant buttermaker
341.10
Buttercutter in charge of
machine
341.10
Pasteuriser
346.90
Vacreator operator and
neutraliser
343.10
Weighing machine operator
and/or sampler
338.10
Dried milk operator
337.70
Cheese Factories Section —
Cheesemaker with certificate
355.80
Assistant cheesemaker
343.60
Pasteuriser
346.90
Cheese room hand
339.30
Automatic cutting machine
operator
334.80
Milk Treatment Plant Section —
Tester and grader
351.20
Pasteuriser
346.90
Person in charge of bottling or
cartoning machine
344.20
Operator mobile electric milk
crate lifter
344.20
Milk receiver and sampler
340.60
Separator operator
341.90
Recrater/decrater operator
335.90
Casein and Condensed Milk
Manufacturing Section —
Casein maker
347.30
Continuous evaporator operator 343.10
Mill attendant
337.50
Laboratory Section —
Laboratory technician
384.20
Laboratory technical assistant
— qualified
371.50
Laboratory technical assistant
— unqualified
359.10
Laboratory attendant
335.90
All Sections —
Cool room hand
335.90
Freezer room hand
335.90
Wheeler
335.90
Cleaner/yardman
335.90
Cup filling machine operator
334.80
Spotter
328.20
Hand packer
328.20
Box maker
328.20
Machine feeder
328.20
Hand Conveyor loader
328.20
Junior Employees: Junior employees
shall receive the prescribed percentage of
the adult rate for the class of work on
which they are engaged.
%
Under 17 years of age
70
17 to 18 years of age
80
18 to 19 years of age
90
At 19 years of age
Adult Rates

(8) The ordinary rate per hour shall be
calculated by dividing the appropriate
weekly rate by 38.
(9) The parties agree that the above wage
rates include a first stage structural
efficiency increase of $15.00 per week to
all employees with any amount in excess
of that determined by the Western
Australian
Industrial
Relations
Commission to be appropriate being
absorbed in the second structural
efficiency increase. The total structural
efficiency increase will be that
determined by the Commission in the
State Wage Case Decision of 8 September
1989 (Application No. 1940 of 1989)
namely—
(a) basic skills/trainee level
$20.00
(b) semi skilled
$25.00
(c) tradesperson or equivalent $30.00
(10) Structural Efficiency
(a) Arising out of the decision of the
State Wage Case on 8 September
1989 and in consideration of the
wage increases resulting from the
first
structural
efficiency
adjustment in Application No.
1707 of 1989, employees are to
perform a wider range of duties
including work which is incidental
or peripheral to their main tasks or
functions.
(b) The parties to this Award are
committed to implementing a new
wage and classification structure.
In making this commitment the
parties—
(i) accept in principle that the
descriptions of job functions
within a new structure will be
more broadly based and generic in nature;
(ii) state that wage increases
arising from broadbanding
and adjustment of minimum rates are subject to
absorption into existing
overaward payments;
(iii) undertake that upon variation of the Award to implement a new wage and classification structure, employees
may undertake training for a
wider range of duties and/or
access to higher levels in
accordance with the definitions and training standards
laid down in the Award
variation relating to a new
classification structure;
(iv) will co-operate in the transition from the existing classification structure to the proposed new structure to ensure that the transition takes
place in an orderly manner
without creating false expectations or disputation.
(c) In the event that there is a claim for
reclassification by an existing
employee to a higher level under
any new structure on the ground
that the employee possesses
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gained
through
on-the-job
experience or on any other ground,
the following principles apply—
(i) the parties agree that the existing award disputes avoidance procedure shall be
followed;
(ii) agreed competency standards shall be established by
the parties in conjunction
with TAPE and SESDA
(when operative) for all levels
in any new classification
structure before any claims
for reclassification are processed;
(iii) an agreed authority (such as
TAFE or SESDA) or agreed
accreditation
authority
(when operative) shall test
the validity of an employee's
claim for reclassification;
(iv) Reclassification to any higher level shall be contingent
upon such additional work
being available and required to be performed by the
employer.

DECKHANDS (PORT HEDLAND) AGREEMENT
No. 27 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Seamen's Union of Australia, West Australian
Branch and Another
and
Stirling Marine Services Pty Ltd.
No. 245 of 1990(R).
COMMISSIONER G.J. MARTIN.
2nd day of March 1990.
Order.
HAVING heard Mr T.W. Rawlings on behalf of the
Seamen's Union of Australia, West Australia Branch,
and Mr P. Smith on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
and being satisfied that the State Wage Principles
enunciated by a Commission in Court Session in
General Order Matter No. 1940 of 1989 of the 8th day of
September 1989 have been complied with, hereby
orders—
That the Deckhands (Port Hedland) Agreement
No. 27 of 1978 as varied be further varied in
accordance with the following Schedule and that
such variation shall have effect from the beginning
of the first pay period commencing on or after the
2nd day of March 1990.
[L.S.]

(Sgd.) G.J. MARTIN,
Commissioner.
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Schedule.
1. Clause 2. — Arrangement: Insert after the numeral
and word 2. Arrangement the numeral, letter and words
2A. State Wage Principles — September 1989.
2. Clause 2. — Arrangement: Insert after this clause a
new Clause 2A. — State Wage Principles — September
1989 in the following terms—
2A,—State Wage Principles—September 1989.
It is a term of this agreement that the unions
undertake for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward, except when
consistent with the State Wage Principles.
3. Clause 7. — Rates of Pay: Delete this clause and
insert in lieu—
7.—Rates of Pay.
(1) The rate of pay payable to employees
employed under this agreement shall be not less
than;
Deckhand: Annual aggregate wage as from
the beginning of the first pay period
commencing on or after the 2nd day of March
1990, $42 289.
(2) Casual employees shall be paid 30 per cent in
addition to the rates of pay prescribed in subclause
(1) of this clause.

ELECTRICAL CONTRACTING INDUSTRY
AWARD R22 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Electrical Trades Union of Australia
(Western Australian Branch), Perth
and
Electrical Contractors Association and Others.
No. 1568 of 1989(R).
COMMISSIONER R.N. GEORGE.
16th day of February 1990.
Order.
HAVING heard Mr M. Hemery on behalf of the
Applicant, Mr O. Moon on behalf of the Electrical
Contractors' Association, Mr G. Hindley on behalf of
the Federation of Electrical Contractors and Mr C.
Mitsopoulos and later Mr P. Cooke on behalf of the
Respondent members of the Confederation of Western
Australian Industry, and by-consent, the Commission,
being satisfied that the matter is consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders—
That the Electrical Contracting Industry Award
R22 of 1978 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 19th day of
December 1989.
[L.S.]

(Sgd.) R.N. GEORGE.
Commissioner.
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Schedule.
1. Clause 2. — Arrangement:
(A) After the number and title "2. Arrangement"
insert the number and title "2A. State Wage
Principles — September 1989".
(B) After the number and title "36. Superannuation" insert the number and title "37. Structural Efficiency".
2. Clause 2. — Arrangement: Immediately after this
clause insert a new Clause 2A as follows:
2A. — State Wage Principles — September 1989.
It is a term of this award that the Union undertakes for the term of the principles determined by
the Commission in Court Session in Application
No. 1940 of 1989, not to pursue any extra claims,
award or overaward except when consistent with
the State Wage Principles.
3. Clause 12. — Overtime: Delete paragraph (e) of
subclause (2) and insert in lieu thereof:
(e) (i) An employee required to work overtime
for more than two hours without being
notified on the previous day or earlier that
he/she will be so required to work overtime shall be supplied with a meal by the
employer or be paid $5.70 for such meal
and for a second or subsequent meal if so
required.
(ii) No such payments shall be made to any
employee living in the same locality as
his/her place of work who can reasonably
return home for such meals.
(iii) If an employee to whom placitum (i) of
paragraph (e) applies has, as a
consequence of the notice referred to in
that paragraph, provided himself/herself
with a meal or meals and is not required
to work overtime or is required to work
less overtime than the period notified, he
shall be paid for each meal provided and
not required, $5.70.
4. Clause 18. — Special Rates and Provisions: Delete
subclauses (1) to (5) inclusive, (7), (9) to (12) inclusive,
(19) and (21) and insert in lieu thereof:
(1) Height Money: An employee shall be paid
an allowance of $1.50 for each day on which he
works at a height of 15.5 m or more above the
nearest horizontal plane, but this provision does
not apply to linesmen.
(2) Dirt Money: An employee shall be paid an
allowance of 31 cents per hour when engaged on
work of an unusually dirty nature where clothes are
necessarily unduly soiled or damaged or boots are
unduly damaged by the nature of the work done.
(3) Grain Dust: Where any dispute arises at a
bulk grain handling installation due to the
presence of grain dust in the atmosphere and the
Board of Reference determines that employees
employed under this award are unduly affected by
that dust the Board may, subject to such
conditions as it deems fit to impose, fix an allowance or allowances not exceeding 52 cents per
hour.
(4) Confined Space: An employee shall be paid
an allowance of 37 cents per hour when, because of
the dimensions of the compartment or space in
which he is working, he is required to work in a
stooped or otherwise cramped position or without
proper ventilation.
(5) Diesel Engine Ships: The provisions of
subclauses (2) and (4) of this clause do not apply to
an employee when he is engaged on work below the
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floor plates in diesel engine ships, but he shall be
paid an allowance of 52 cents per hour whilst so
engaged.
(7) Hot Work: An employee shall be paid an
allowance of 31 cents per hour when he works in
the shade in any place where the temperature is
raised by artificial means to between 46.1 and 54.4
degrees Celsius.
(9) Percussion Tools: An employee shall be paid
an allowance of 18 cents per hour when working a
pneumatic rivetter of the percussion type and other
pneumatic tools of the percussion type.
(10) Chemical, Artificial Manure and Cement
Works: An employee other than a general labourer,
in chemical, artificial manure and cement works
shall, in respect of all work done in and around the
plant outside the machine shop, be paid an
allowance calculated at the rate of $7.70 per week.
The allowance shall be paid during overtime but
shall not be subject to penalty additions. An
employee receiving this allowance is not entitled to
any other allowance under this clause.
(11) Abattoirs: An employee employed in and
about an abattoir shall be paid an allowance
calculated at the rate of $10.10 per week. The
allowance shall be paid during overtime but shall
not be subject to penalty additions. An employee
receiving this allowance is not entitled to any other
allowance under this clause.
(12) Phosphate Ships: An employee shall be
paid an allowance of 45 cents for each hour he
works in the holds 'tween decks of ships which,
immediately prior to such work, have carried
phosphatic rock but this subclause only applies if
and for as long as the holds and 'tween decks are
not cleaned down.
(19) An employee, holding either a Third Year
First Aid Medallion of the St John Ambulance
Association or a "C" Standard Senior First Aid
Certificate of the Australian Red Cross Society,
appointed by the employer to perform first aid
duties, shall be paid $6.00 per week in addition to
his/her ordinary rate.
(21) Nominee: A licensed electrical installer or
fitter who acts as a nominee for an electrical
contractor shall be paid an allowance of $37.70 per
week.
5. Clause 20. — Allowance for Travelling and
Employment in Construction Work: Delete paragraph
(a) of subclause (2) and insert in lieu thereof:
(a) On jobs measured by radius from the
General Post Office, Perth situated within
the area ofper Day
$
(i) Up to and including
50 km radius
8.90
or
(ii) Over 50 km up to and
including 60 km radius
13.90
or
(iii) Over 60 km up to and
including 75 km radius
20.10
or
(iv) Over 75 km up to and
including 90 km radius
25.75
or
(v) Over 90 km up to and
including 105 km radius
29.40
[provided that the Union reserves the right
to apply with respect to (ii) to (v) of this
subclause].
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6. Clause 21. — Distant Work: Delete subclauses (6)
and (9) and insert in lieu thereof:
(6) An employee to whom the provisions of
subclause (1) of this clause apply shall be paid an
allowance of $18.00 for any weekend that he
returns to his home from the job but only if—
(a) He advises the employer or his agent of
his intention no later than the Tuesday
immediately preceding the weekend in
which he so returns;
(b) He/she is not required for work during
that weekend;
(c) He returns to the job on the first working
day following the weekend; and
(d) The employer does not provide or offer to
provide suitable transport.
(9) Where an employee, supplied with board
and lodging by his employer, is required to live
more than 800 m from the job he shall be provided
with suitable transport to and from that job or be
paid an allowance of $7.90 per day provided that
where the time actually spent in travelling either to
or from the job exceeds 20 minutes, that excess
travelling time shall be paid for at ordinary rates
whether or not suitable transport is supplied by the
employer.
7. Clause 27. — Grievance Procedure and Special
Allowance: Delete paragraphs (a), (c) and (e) of
subclause (3) and insert in lieu thereof:
(3) (a) Subject to paragraph (e) of this
subclause, a special allowance of $18.60 per week
shall be paid as a flat amount each week except
where direct action takes place.
(c) In the event of the need for a meeting not
covered by the circumstances outlined by the
above, a union official shall give 24 hours' notice to
the employer and the reason for the meeting and
$18.60 shall be paid.
(e) An apprentice shall be paid a percentage of
$18.60 being the percentage which appears against
his/her year of apprenticeship set out in subclause
(4) of the First Schedule — Wages.
8. Clause 30. — Special Provisions — State Energy
Commission of Western Australia: Delete subclauses
(2), (3)(a), (4), (5) and (6) and insert in lieu thereof:
(2) In addition to the wage otherwise payable to
an employee pursuant to the provisions of this
award an employee (other than an apprentice)
shall be paid:—
(a) $1.28 per hour for each hour worked if
employed at Muja.
(b) 77 cents per hour for each hour worked if
employed at Kwinana.
(3) (a) An employee to whom Clause 20. —
Allowance for Travelling and Employment in
Construction Work applies and who is engaged on
construction work at Muja shall be paid:
(i) An allowance of $8.90 per day if he resides
within a radius of 50 km from the Muja
Power Station;
(ii) an allowance of $23.90 per day if he
resides outside that radius
in lieu of the allowance prescribed in the said
clause.
(4) In addition to the allowance payable
pursuant to subclause (6) of Clause 21. — Distant
Work of this award an employee to whom that
clause applies shall be paid $15.00 on each
occasion upon which he returns home at the weekend but only if—
(a) he has completed three months' continuous service with the employer;
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(b) he is not required for work during the
weekend;
(c) he returns to the job on the first working
day following the weekend;
(d) the employer does not provide or offer to
provide suitable transport
and such payment shall be deemed to compensate for a periodical return home at the
employer's expense.
(5) An employee to whom Clause 21. — Distant
Work of this award applies and who proceeds to
construction work at Muja from his/her home
where located within a radius of 50 km from the
General Post Office, Perth—
(a) shall be paid an amount of $40.40 and for
three hours at ordinary rates in lieu of the
expenses and payment prescribed in
subclause (3) of the said clause; and
(b) in lieu of the provisions of subclause (4) of
the said clause, shall be paid $40.40 and
for three hours at ordinary rates when his
services terminate if he has completed
three months continuous service
and the provisions of subclause (3) and
subclause (4) of Clause 21. — Distant Work
shall not apply to such an employee.
(6) (a) An employee to whom the provisions of
Clause 21. — Distant Work of this award applies
who works at Muja and who elects not to live in
Construction Camp Accommodation shall, subject to paragraph (b) of this subclause, be paid a
living-out allowance at the rate of $246.40 per week
to meet the expenses reasonably incurred by him
for board and lodging.
(b) (i) The allowance prescribed in paragraph (a) shall only apply to an
employee while he continues to live with
his spouse (including de facto) in
accommodation provided by himself.
(ii) The accommodation shall be of a
reasonable standard.
(iii) The employee shall continue to maintain his original residence.
(iv) employees on site at Muja as at 18
September 1984 shall advise their
employer not later than 3 October 1984
of their intention to avail themselves of
the provisions of this subclause.
(v) The employee shall satisfy the employer, upon request, that his circumstances
meet the requirements of this subclause.
(vi) Any dispute as to the application of this
clause shall be subject to discussion between the employer and the Union, and
failing agreement, shall be referred to a
Board of Reference for determination.
(c) Provided that the provisions of subclause (6)
of Clause 21. — Distant Work of this Award shall
not apply.
9. Clause 36. — Superannuation: After this clause
add a new Clause 37 as follows:
37. — Structural Efficiency.
(1) (a) Arising out of the State Wage Case on 8
September 1989 and in consideration of the wage
increases resulting from the first structural
efficiency adjustment in Application No. 1568 of
1989, employees are to perform a wider range of
duties including work which is incidental or
peripheral to their main tasks or functions.
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(b) The parties to this award are committed to
implementing a new wage and classification
structure in accordance with subclause (12) of the
First Schedule — Wages, based upon the
Attachment C of the Structural Efficiency
Memorandum of Agreement (Exhibit 2, Matter
No. 1568 of 1989, 19 December 1989);
additionally—
(i) undertake that upon variation of the
Award to implement a new wage and
classification structure based on the
model set out in Attachment C to the
Memorandum of Agreement (Exhibit 2,
Matter No. 1568 of 1989, 19 December
1989), employees may undertake training
for a wider range of duties and/or access
to higher levels in accordance with the
definitions and training standards laid
down in the award variation relating to a
new classification structure;
(ii) will co-operate in the transition from the
existing classification structure to the
proposed new structure to ensure that the
transition takes place in an orderly
manner without creating false expectations or disputation.
(c) In the event that there is a claim for reclassification by an existing employee to a higher level
under any new structure on the ground that the
employee possesses equivalent skill and knowledge gained through on-the-job experience or on
any other ground, the following principles
apply—
(i) the parties agree that the existing award
disputes avoidance procedure shall be
followed;
(ii) agreed competency standards shall be
established by the parties for all levels in
any new classification structure before
any claims for reclassification are
processed.
(d) The parties shall establish an industry
committee comprising an equal number of
nominees of employer organisations which
represent employers in the Electrical Contracting
Industry and nominees of the Electrical Trades
Union of Employees of Australia (Western
Australian Branch), Perth. The Committee shall be
jointly chaired by a nominee of either of the
Electrical Contractors' Associations and a
nominee of the Electrical Trades Union of
employees of Australia (Western Australian
Branch), Perth.
(i) The industry committee will be
responsible for the undertaking of
industry, workplace and individual
employee
skills
analysis
and
classification grading in consultation
with the relevant authorities.
(ii) The industry committee will review any
application by an employee for relief
from the provisions of the award insofar
as meeting the criteria of the definition for
any classification.
(iii) The industry committee in consultation
with the relevant authorities shall be
responsible for the accreditation of the
content of all training referred to under
this award which is not provided by
TAPE or higher institutions.
(iv) The industry committee shall conduct a
continuous review of the content of all
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training referred to under this award
including that which is provided by
TAPE or higher institutions,
(v) Individual employers and employees
bound by the award shall have the right of
direct access to the industry committee on
matters of a specific nature for which one
week's notice has been given.
(e) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
employer.
(f) The parties are committed to modernising
the terms of the award and to addressing the issues
associated with training in an endeavour to finalise
these matters by 1 May 1990.
(2) The commitments referred to in this clause
are supported by the Memorandum of Agreement
(Exhibit 2, Matter No. 1568 of 1989, 19 December
1989), which underpins the award variation arising
out of that matter and is to be read in conjunction
with that variation.
10. First Schedule — Wages:
(A) Delete subclauses (2), (3), (4), (5), (6), (9) and
(10) and insert in lieu thereof:
Rate
Per Week
(2) Classification
s
(a) Grade 7
(i) Electronics Tradesman
520.90
(b) Grade 6
(i) Electrician — Special Class
464.50
(ii) Instrument Fitter/
Electrical Grade 2
472.00
(c) Grade 5
(i) Electrical Installer
440.90
(ii) Electrical Fitter
440.90
(iii) Instrument Fitter/
Electrical Grade 1
458.10
(iv) Linesman — Grade 1 (i.e. with
not less than three years'
experience as a linesman)
440.90
(v) Cable Jointer
440.90
(d) Grade 4
(i) Linesman — Grade 2 (i.e. with
not less than three years'
experience as a linesman)
425.80
(e) Grade 3
(Classification subject to discussion and
agreement in Stage 2)
(0 Grade 2
(i) Electrical Assistant
372.60
(g) Grade 1
(Classification subject to discussion and
agreement in Stage 2)
(3) Leading Hands — In addition to the
appropriate rates shown in subclause (2)
hereof a leading hand shall be paid—
(a) If placed in charge of not
less than three and not
more than 10 other
employees
$15.70
(b) If placed in charge of
more than 10 and not
more than 20 other
employees
$24.10
(c) If placed in charge of
more than 20 other
employees
$31.00
(4) Apprentices: Wage per week expressed
as a percentage of the electrical installer's rate
per week.
Four Year Term ,
%
$
First Year
39 171.95
Second Year
51 224.86
Third Year
67 295.40
Fourth Year
79 348.31
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Three and a Half Year Term %
39
First Six Months
51
Next Year
67
Next Year
Final Year
79
Three Year Term
51
First Year
67
Second Year
Third Year
79

$
171.95
224.86
295.40
348.31
224.86
295.40
348.31

(5) Tool Allowance:
(a) In accordance with the provisions of
Clause 18 subclause (20) the tool
allowance to be paid is:
(i) $9.00 per week to such
tradesmen, or
(ii) In the case of an apprentice, a
percentage of $9.00 being the
percentage which appears
against his/her year of
apprenticeship set out in
subclause
(4)
of this
schedule.
(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall
be included in, and form part of, the
ordinary weekly wage prescribed in
this clause.
(6) Construction Allowance:
(a) In addition to the appropriate rates
of pay prescribed in this clause an
employee shall be paid:
(i) $27.90 per week if he is
engaged on the construction
of a
large
industrial
undertaking or any large civil
engineering project.
(ii) $25.10 per week if he is
engaged on a multi-storeyed
building but only until the
exterior walls have been
erected and the windows
completed and a lift made
available to carry the
employee between the ground
floor and the floor upon
which he is required to work.
A multi-storeyed building is a
building
which.
when
completed, will consist of at
least five storeys.
(iii) $14.80 per week . if he is
engaged
otherwise
on
construction work falling
within the definition of
construction work in Clause
5. — Definitions of this
Award.
(b) Any dispute as to which of the
aforesaid allowances applies to
particular work shall be determined
by the Board of Reference.
(9) Licence Allowance: A tradesman who
holds and in the course of his/her employment
may be required to use a current "A" Grade or
"B" Grade licence issued pursuant to the
relevant regulation in force at the date of this
award under the Electricity Act 1945, shall be
paid $13.30 per week.
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(10) Commissioning Allowances: An
"Electrician Commissioning" as defined shall
be paid at the rate of $20.30 per week in
addition to rates prescribed in this schedule.
(B) After subclause (11) insert a new subclause
(12) as follows:
(12) New Classifications: In reference to
Clause 37. — Structural Efficiency of this
award—
(a) The parties to this award are committed to implementing a new broadbanded wage and classification
structure in accordance with the
Grades set out in paragraph (c)
hereunder, and—
(i) accept in principle that the
descriptions of job functions
within a new structure will be
more broadly based and generic in nature;
(ii) intend to substitute the existing provisions of subclause
(2) of the First Schedule —
Wages with a new wage and
classification structure;
(iii) to make any consequential
amendments not later than
May 1990, or earlier if agreed
between the parties and approved by the Western
Australian Industrial Relations Commission.
(b) Employees who are transferred to the
new classification structure proposed under this subclause at a level
which provides for a rate of pay less
than that being received at the date of
transfer under their old classification, will have that rate of pay maintained by way of an allowance which
shall be paid until—
(i) the contract of employment is
terminated; or
(ii) the employee accepts appointment to a new classification.
(Provided that the parties
reserve the right to apply in respect
of this clause)
(c) Broadbanded Grades.
(i) Grade 1
(ii) Grade 2
(iii) Grade 3
(iv) Grade 4
(v) Grade 5
(vi) Grade 6
(vii) Grade 7
(C) Delete the title and paragraphs — Restraint on
Increases in Remuneration.
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ENGINEERING AND ELECTRICAL TRADES
(WEST AUSTRALIAN NEWSPAPERS LIMITED)
AWARD No. A17 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Constraction, Mining and Energy Workers'
Union of Australia, Western Australian Branch
and Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
West Australian Newspapers Limited.
No. 854 of 1989.
COMMISSIONER R.N. GEORGE.
23rd day of February 1990.
Order.
HAVING heard Mr G. Young on behalf of the
Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch and Mr K.
Calvert on behalf of the Amalgamated Metal Workers
and Shipwrights Union of Western Australia and Mr D.
Kleemann on behalf of the Respondent, and by
consent, the Commission being satisfied that the matter
is consistent with the Principles enunciated by the State
Wage Case decision — September 1989 and pursuant to
the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the Engineering and Electrical Trades
(West Australian Newspapers Limited) Award No.
A17 of 1985 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 17th day of
October 1989.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1. Clause 1.—Title: Delete this clause and insert in
lieu thereof the following —
1.—Title.
This Award shall be known as the Electrical,
Engineering and Building Trades (West Australian
Newspapers Limited) Award 1988.
2. Clause 2.—Arrangement: Delete this clause and
insert in lieu thereof the following —
2.—Arrangement.
1. Title.
2. Arrangement.
2A. State Wage Principles — September 1989.
3. Area and Scope.
4. Term.
5. Definitions.
6. Contract of Service.
7. Apprentices.
8. Hours of Duty.
9. Shift Work Penalties.
10. Overtime.
11. Higher Duties.
12. Annual Leave.
13. Holidays.
14. Sick Leave.
15. Make Up Pay on Workers' Compensation.
16. Bereavement Leave.
17. Jury Service.
18. Payment of Wages.
19. Fares and Travelling.
20. Distant Work.

21.
22.
23.
24.
25.
26.
27.
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Special Rates and Provisions.
Representatives Interviewing Employees.
Shop Stewards.
Trade Union Training.
Maternity Leave.
Long Service Leave.
Liberty to Apply.
First Schedule — Wages.
Second Schedule — Parties to Order.
3. Clause 3.—Area and Scope: Delete this clause and
insert in lieu thereof the following —
3.—Area and Scope.
This Award shall apply to employees of West
Australian Newspapers Limited engaged in
engineering or electrical maintenance, installation
or construction work, or building maintenance
and construction work in the State of Western
Australia.
4. Clause 5.—Definitions.
(A) After subclause (7) insert a new subclause (8)
as follows and renumber the existing
subclauses (8) to (13) as (9) to (14).
(8) "Building Tradesperson" means an
employee substantially engaged as a
carpenter and joiner tradesperson and
who is required to carry out work in
connection with building maintenance
and construction within the employer's
premises.
(B) Delete the renumbered subclause (14) and
insert in lieu thereof the following —
(14) "Union" shall mean the Electrical
Trades Union of Workers (Western
Australian Branch), Perth, the Amalgamated Metal Workers and Shipwrights Union of Western Australia,
the Australasian Society of Engineers,
Moulders and Foundry Workers Industrial Union of Workers, Western
Australian Branch and the Construction, Mining and Energy Workers'
Union of Australia, Western Australian
Branch.
5. Clause 18.—Payment of Wages: Immediately after
this clause add in new Clauses 19 and 20 as follows —
19.—Fares and Travelling.
Where an employee is required to work away
from their shop, the following provisions shall
apply —
(1) The employee shall be paid fares of $8.70
per day.
(2) Where the employer requests the employee
to use his/her own vehicle to transfer from
one site to another and the employee agrees,
an amount of41 cents per kilometre shall be
paid.
20.—Distant Work.
(1) Where an employee is sent by the employer
or is engaged or selected or advised by the employer
to proceed to a job whereby the employee cannot
return to his/her home each night, the employer
shall pay the expenses reasonably incurred by the
employee for board and lodging or shall provide
suitable board and lodgings.
(2) Where an employee is required to use his/her
own vehicle for distant work the employer shall
insure that employee's vehicle for the duration of
the journey and pay him/her 46 cents per
kilometre.
(3) Time occupied in travelling up to a
maximum of eight hours per day shall be paid at
ordinary rates.
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6. Renumber Clauses 19 to 25 as Clauses 21 to 27
inclusive.
7. Clause 27.—Liberty to Apply: After subclause (c)
add in a new subclause (d) as follows —
(d) to apply for disability allowances for
building maintenance workers should the need
arise.
8. First Schedule — Wages.
(A) Subclause (1): Add in a new classification as
follows —
A
B
$
$
(k) Building Tradesperson 457.60 472.60
Rate A to apply from the beginning of the first
pay period on or after 17 October 1989.
Rate B to apply from the beginning of the first
pay period on or after 27 November 1989.
(b) Subclause (3) Responsibility Payment: After
the words "electronic tradesman" add in the
following words —
or Building Tradesperson
9. Second Schedule — Parties: Add in a new
subclause (5) as follows —
(5) The Construction, Mining and Energy
Workers' Union of Australia, Western Australian
Branch, 102 Beaufort Street, Perth WA 6000.

FREMANTLE PORT AUTHORITY
MASTERS AND LAUNCH MASTERS
AWARD No. 10 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Merchant Service Guild of Australia,
Western Australian Branch,
Union of Workers
and
Fremantle Port Authority.
No. 666 of 1988.
COMMISSIONER GJ. MARTIN.
1st day of March 1990.
Order.
HAVING heard Mr P. A. Rix on behalf of the Applicant
and Mr R. Leggerini on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
and being satisfied that the State Wage Principles
enunciated by a Commission in Court Session in
General Order Matter No. 1940 of 1989 of the 8th day of
September 1989 have been complied with, hereby
orders —
That the Fremantle Port Authority Masters and
Launch Masters Award No. 10 of 1977 as varied be
further varied in accordance with the following
Schedule and that such variation shall have effect
on and from the 1st day of March 1990.
[L.S.]

(Sgd.) G J. MARTIN,
Commissioner.
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Schedule.
1. Clause 1—Title: Delete this clause and insert in
lieu —
1—Title.
This award shall be known as the "Fremantle
Port Authority Masters, Launch Masters and
Survey Master Award 1977" and replaces Award
No. 7 of 1953 as varied.
2. Clause 4.—Area and Scope: Delete subclause (1)
of this clause and insert in lieu —
4.—Area and Scope.
(1) This award shall apply to all workers directly
engaged or acting as Masters, Launch Masters and
Survey Master on vessels operated by the employer
as provided for in this award.
3. Clause 5.—Definitions: Insert after the definition
"Launch Master" a new definition "Survey Master" in
the following terms —
"Survey Master" shall mean a worker who holds
the minimum qualifications of Certificate of
Master Class 4 (Restricted) and Marine Engine
Driver Class 2 and who is employed on the
Fremantle Port Authority's survey vessel as a day
worker to assist in the execution of hydrographic
surveys about the Port of Fremantle.
4. Clause 11—Rates of Pay.
A. Delete subcluase (4) of this clause and insert in
lieu —
(4) The ordinary rate of pay for a Survey
Master employed under the provisions
of this award shall be no less than
$448.40 per week.
B. Insert after subclause (4) of this clause new
subclauses (5) and (6) in the following
terms —
(5) The Survey Master shall receive an
allowance of $92.71 per week in
addition to the rate of pay described in
subclause (4) of this clause.
(6) The wage and allowance as stated in
subclauses (4) and (5) of this clause
shall be varied in accordance with
National Wage increases.
5. Clause 14.—Contract of Service: Insert after
subclause (2) Launch Master of this clause a new
subclause (3) Survey Master in the following terms —
(3) Survey Master shall be engaged on a
monthly basis and one month's notice shall be
given on either side to terminate such engagement.
Provided that a worker may be instantly suspended
or dismissed without notice for insobriety,
misconduct or neglect of duty.
6. Clause 15.—Annual Leave: Delete the words
"Launch Master" appearing after the numeral (2) of this
clause and insert in lieu the words "Launch Masters
and Survey Master".
7. Clause 16.—Long Service Leave: Delete subclause
(2) of this clause and insert in lieu —
(2) Launch Masters and Survey Master shall be
entitled to Long Service Leave in accordance with
the conditions authorised by the Government of
Western Australia for wages employees.
8. Clause 17.—Sick Leave: Delete the words
"Launch Masters" after the numeral (2) of this clause
and insert in lieu the words "Launch Masters and
Survey Master".
9. Clause 18.—Meal Hours: Delete the preamble of
this clause and insert in lieu —
The provisions of this clause shall only apply to
Launch Masters and Survey Master.
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10. Clause 19.—Public Holidays: Delete the
preamble of this clause and insert in lieu —
The provisions of this clause shall only apply to
Launch Masters and Survey Master.
11. Clause 20.—Relief Master: Insert after subclause
(3) of this clause new subclauses (4) and (5) in the
following terms —
(4) A Launch Master may be required to replace
a Survey Master absent due to illness. Annual
Leave, Long Service Leave to maintain continuity
in manning and training of other day work
masters.
(5) A Launch Master who is required for relief
purposes as Survey Master shall receive the same
rate of pay as prescribed for the Survey Master and
conditions related thereto.

HOTEL AND TAVERN WORKERS
AWARD 1978 No. R31 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Western Australian Hotels Association
Incorporated (Union of Employers)
and
Federated Liquor and Allied Industries
Employees' Union of Australia,
Western Australian Branch,
Union of Workers.
No. 2177A of 1989.
COMMISSIONER C.B. PARKS.
1st day of March 1990.
Order.
HAVING heard Mr D.M. Jones on behalf of the
Applicant and Mr J.W. Bullock on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Hotel and Tavern Workers Award 1978
No. R31 of 1977 as varied, be further varied in
accordance with the following Schedule and that
such variation shall have effect from the beginning
of the first pay period commencing on or after the
12th day of February 1990 except as otherwise
prescribed therein.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.

Schedule.
1. Clause 2— Arrangement: Delete this clause and
insert in lieu thereof —
2.—Arrangement.
1. Title.
2. Arrangement.
2A State Wage Principles — September 1989.
3. Area.
4. Scope.
5. Term.
6. Definitions.
7. Contract of Service.
8. Hours.
9. Additional Rates for Ordinary Hours.
10. Overtime.
11. Casual Workers.

12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
21A.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
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Part-Time Workers.
Meal Breaks.
Meal Money.
Sick Leave.
Bereavement Leave.
Holidays.
Annual Leave.
Long Service Leave.
Payment of Wages.
Wages.
Minimum Wage — Adult Males and Females.
Junior Workers.
Apprentices.
Bar Work.
Higher Duties.
Uniforms and Laundering.
Protective Clothing.
Workers' Equipment.
Limitation of Work.
Board and/or Lodging.
Travelling Facilities.
Record.
Roster.
Change and Rest Rooms.
First Aid Kit.
Posting of Award and Union Notices.
Union Delegates and Meetings.
Deleted.
Deleted.
Under-Rate Workers.
Prohibition of Contracting Out of Award.
District Allowances.
Breakdowns.
Maternity Leave.
Trainees.

2. Insert after Clause 2.—Arrangement, the
following new clause —
2A.—State Wage Principles — September 1989.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims award or over award except when
consistent with the State Wage Principles.
3. Clause 4.—Scope: Delete this clause and insert in
lieu thereof —
4.—Scope.
This award shall apply to all workers employed
in the callings described in Clause 21.—Wages of
this award, in any establishment, or part thereof
licensed pursuant to the Liquor Licensing Act 1988
with a Hotel Licence, Hotel Restricted Licence,
Tavern Licence, or a Special Facility Licence.
Provided that this award shall not apply to those
areas or facilities described in section 46(5) — but
excluding those areas or facilities described in
paragraphs (c), (g), (h) and (j) of that section — of
the Liquor Licensing Act 1988 which have been
issued with a Special Facility Licence.
4. Clause 6.—Definitions.
A. Delete subclause (15) of this clause and insert
in lieu thereof —
(15) "Spread of Shift" shall mean the time
which elapses from the worker's actual
starting time to the worker's actual
finishing time on each work period.
B. Add after subclause (15) of this clause, the
following new subclause —
(16) "Rostered Day Off shall mean the day or
days, not being holidays, when the worker
is not rostered to work any ordinary hours
of work: provided that a worker's rostered
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day off shall be a period of 24 hours commencing from the cessation of an
ordinary hours work period.

5. Clause 7.—Contract of Service: Delete this clause
and insert in lieu thereof —
7.—Contract of Service.
(1) Except for a casual worker, the contract of
service shall be terminable in accordance with the
following provisions:
(a) In the first year of continuous service —by
the giving of one day's notice on either
side or the payment or forfeiture, as the
case may be, of one day's pay.
(b) In the second year of continuous service
— by the giving of one week's notice on
either side or the payment or forfeiture, as
the case may be, of one week's pay.
(c) In the third and succeeding years of
continuous service — by the giving of two
weeks' notice on either side or the
payment or forfeiture, as the case may be,
of two weeks' pay. Provided that an
employer and a worker may agree to
reduce the notice period to no less than
one week.
(2) For the purposes of this clause the term "one
day's notice" shall mean notice to terminate
employment at the end of the worker's shift on the
following working day. In the case of subclause
(l)(b) and (c) the notice period shall commence to
operate on and from the date it is given, provided
the notice is given prior to the commencement of
the ordinary hours work period on that day. The
term "one day's pay" shall mean seven hours and
36 minutes (7.6 hours) wages paid at the ordinary
hourly rate, provided that in the case of a part-time
worker the ordinary hourly rate shall be calculated
on the number of hours that the worker would have
normally worked.
(3) Notwithstanding the provisions of this
clause, an employer may dismiss a worker for
misconduct, in which case, the workershall be paid
all wages due up to the time of dismissal.
6. Clause 8.—Hours: Delete this clause and insert in
lieu thereof —
8.—Hours.
(1) (a) Subject to this clause and except as
provided elsewhere in this award, the ordinary
hours of work shall be 76 per fortnight.
(b) The ordinary hours of work shall be
exclusive of meal breaks and be so rostered that a
worker shall not be required to commence work on
more than 10 days in each fortnight.
(c) Each ordinary hours work period shall not
be less than four nor more than 10 ordinary hours,
and shall be worked within a spread of shift not
exceeding 12 hours. Provided that no worker shall
be rostered to work less than three hours
consecutively exclusive of meal breaks.
(d) Where an ordinary hours work period
commences prior to midnight on any day, that
work period shall be deemed to have been worked
on the day upon which the ordinary hours work
period commenced. Provided, however, that the
worker shall be paid the appropriate additional
rates provided by Clause 9.—Additional Rates for
Ordinary Hours or Clause 17.—Holidays, according to the actual hours worked in that work
period.
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(2) (a) The employer shall have the right to
roster the ordinary hours of work for each worker
according to the needs of the business, but the
employer shall, in the following circumstances,
seek the agreement of each worker:
(i) where the work is to be rostered over more
than seven consecutive work periods; or
(ii) where the proposed rostered hours of
work include work periods exceeding
eight ordinary hours' work.
(b) Rostered Days Off shall be so arranged that,
in circumstances where a worker's work roster
includes work periods where more than eight
ordinary hours are regularly worked, two of such
days shall be consecutive.
(3) This clause shall have effect from the
beginning of the first pay period commencing on
or after the 12th day of March 1990.
7. Clause 9.—Additional Rates for Ordinary Hours:
Delete this clause and insert in lieu thereof —
9.—Additional Rates for Ordinary Hours.
(1) A worker who is required to work any of his
ordinary hours between 7.00 p.m. and 7.00 a.m.
Monday to Friday, both inclusive, shall be paid at
the rate of an extra 99 cents per hour for each such
hour, or part thereof worked, with a minimum
payment of $ 1.98 per day. Provided that any worker
who works the majority of his ordinary hours
between midnight and 7.00 a.m. shall be paid $1.04
per hour extra for each such hour, or part thereof
worked.
(2) All time worked during the ordinary hours of
work on Saturdays and Sundays shall be paid for at
the rate of time and a half.
(3) A worker who is required to work any of his
ordinary hours on any day in more than one period
of employment, other than for meal breaks as
prescribed in accordance with the provisions of
Clause 13—Meal Breaks, of this Award, shall be
paid an allowance of $1.65 per day, for such broken
work period worked.
(4) The provisions of subclauses (1) and (2)
hereof shall not apply to any work performed on a
holiday and to which the provisions of subclause
(2) of Clause 17.—Holidays, are applicable.
(5) The provisions of this clause shall not apply
to part-time or casual workers.
8. Clause 10.—Overtime: Delete this clause and
insert in lieu thereof —
10.—Overtime.
(1) Overtime shall mean all work performed
outside of the rostered ordinary hours of work or
outside the daily spread of shift.
(2) All overtime worked between Monday to
Friday, both inclusive, shall be paid for at the rate
of time and a half for the first two hours and double
time thereafter. All overtime worked on a Saturday
or Sunday, shall be paid for at the rate of double
time.
(3) A worker recalled to work overtime after
leaving the employer's work establishment shall be
paid for at least three hours at the appropriate rate,
and time reasonably spent in getting to and from
work shall be counted as time worked.
(4) When overtime work is necessary it shall,
wherever reasonably practicable, be so arranged
that a worker has at least eight consecutive hours
off duty between successive work periods. A worker
(other than a casual) who works so much overtime
between the termination of one ordinary hours
work period and the commencement of the next
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ordinary hours work period that he has not had at
least eight consecutive hours off duty between
those times shall, subject to this paragraph, be
released after completion of such overtime until he
has had eight consecutive hours off duty without
loss of pay of ordinary working time occurring
during such absence. If on the instructions of the
employer, the worker resumes or continues work
without having had such eight consecutive hours
off duty he shall be paid at double rates until he is
released from duty for such period and he shall
then be entitled to be absent until he has eight
consecutive hours off duty without loss of pay for
ordinary working time occurring during such
absence.
(5) In computing overtime each day shall stand
alone but —
(a) When a worker works overtime which
continues beyond midnight on any day,
the time worked after midnight shall be
deemed to be part of the previous day's
work for the purpose of this clause; or
(b) When a worker works overtime
continuous with an ordinary hours work
period to which the provisions of
subclause (l)(d) of Clause 8.—Hours
applies, such overtime work shall be paid
for at the overtime rate appropriate for the
day upon which the overtime work is
actually performed.
(6) By agreement between the employer and a
worker, time off during ordinary hours shall be
granted instead of payment of overtime pursuant to
the provisions of this clause. Such time off shall be
equivalent to the amount of overtime worked
multiplied by the appropriate penalty rate, and
may be added to annual leave or taken at a
mutually convenient time specified at the time of
making the agreement.
(7) Notwithstanding anything contained in this
award:
(a) An employer may require any worker to
work reasonable overtime at overtime
rates and such worker shall work overtime in accordance with such requirements.
(b) No organisation, party to this award or
worker or workers covered by this award,
shall in any way, whether directly or
indirectly, be a party to or conerned in any
ban, limitation or restriction upon
working of overtime in accordance with
the requirements of this clause.
9. Clause 11.—Casual Workers: Delete this clause
and insert in lieu thereof —
11.—Casual Workers.
(1) A casual worker shall mean a worker
engaged and paid as such, and whose employment
may be terminated by the giving of one hour's
notice on either side, or the payment or forfeiture,
as the case may be, of one hour's pay.
(2) Casual workers shall not be engaged for less
than two consecutive hours per time.
(3) A casual worker shall be paid only the
following hourly wage rates rates for any work
performed:
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Classifications (total wage per hour):
Days
Other than Holidays
Holidays
S
S
21.92
13.15
(i) Chef
20.30
32.18
(2) Qualified Cook
19.35
11.61
(3) Cook Employed Alone
19.14
11.48
(4) Breakfast and/or Other Cooks
(5) Bar Attendant —
19.32
11.59
Category I
(6) Bar Attendant —
19.71
11.83
Category 2
19.82
11.89
(7) Cellarman
20.30
12.18
(8) Head Waiter/Waitress
20.30
12.18
(9) Head Steward/Stewardess
20.30
12.18
(10) Hostess
18.86
11.32
(31) Waiter/Waitress
18.86
11.32
(12) Steward/Stewardess
20.78
12.47
(33) Housekeeper/Supervisor
18.67
11.20
(34) Night Porter
18.67
11.20
(35) Hall Porter
18.67
11.20
(16) Lift Attendant
19.32
11.59
(17) Cashier
18.86
11.32
(18) Snack Bar Attendant
20.30
12.18
(19) Butcher
18.67
11.20
(20) Kitchenhand
(21) Commissionaire and/or Car
18.67
11.20
Parking Attendant
20.30
12.18
(22) Security Officer
19.32
11.59
(23) Timekeeper
19,14
11.48
(24) Storcman
18.67
11.20
(25) Housemaid
18.67
11.20
(26) Laundress
18.67
11.20
(27) Cleaner
20.30
12.18
(28) Maintenance Man
18.67
11.20
(29) Gardener
18.67
11.20
(30) Yardman
18.67
11.20
(31) General Hand
10. Clause 12.—Part-Time Workers: Delete this
clause and insert in lieu thereof —
12.—Part-Time Workers.
(1) Apart-time worker shall mean a worker who,
subject to the provisions of Clause 8.—Hours,
regularly works no less than 20 ordinary hours per
fortnight nor less than three hours per work
period.
(2) (a) Except as provided by subclause (3)
hereof, a part-time worker shall be paid the
following hourly wage rates for any work
performed:
Classifications (total wage per hour):
(C)
(B)
(A)
Monday Saturday
and
to
Friday Sunday Holidays
S
S
S
20.83
12.50
10.41
(1) Chef
11.57
19.28
9.64
(2) Qualified Cook
18.38
9.39
11.03
(3) Cook Employed Alone
(4) Breakfast and/or
10.91
18.18
9.09
Other Cooks
(5) Bar Attendant —
18.35
9.18
11.01
Category 1
(6) Bar Attendant —
18.73
9.36
11.24
Category 2
18.83
11.30
9.41
(7) Cellarman
11.57
19.28
9.64
(8) Head Waiter/Waitress
11.57
19.28
(9) Head Steward/Stewardess 9.64
19.28
11.57
9.64
(30) Hostess
17.93
8.96
10.76
(ID Waiter/Waitress
17.93
8.96
10.76
(12) Steward/Stewardess
19.75
9.88
11.85
(13) Housekeeper/Supervisor
17.75
10.65
8.88
(14) Night Porter
17.75
10.65
8.88
(15) Hall Porter
17.75
8.88
10.65
(16) Lift Attendant
18.35
9.18
11.01
(17) Cashier
17.93
8.96
10.76
(18) Snack Bar Attendant
19.28
11.57
9.64
(19) Butcher
17.75
10.65
8.88
(20). Kitchenhand
10.65 . 17.75
(21) Commissionaire and/or
8.88
Car Parking Attendant
19.28
11.57
9.64
(22) Security Officer
18.35
11.01
9.18
(23) Timekeeper
18.18
9.09
10.91
(24) Storeman
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(A)
(B)
(C)
Monday Saturday
to
and
Friday Sunday Holidays
S
S
S
10.65
17.75
8.88
(25) Housemaid
10.65
17.75
8.88
(26) Laundress
17.75
10.65
8.88
(27) Cleaner
19.28
9.64
11.57
(28) Maintenance Man
17.75
8.88
10.65
(29) Gardener
17.75
8.88
10.65
(30) Yardman
17.75
8.88
10,65
(31) General Hand
(b) A part-time worker paid the wages provided
in paragraph (a) hereof, shall receive payment for
annual leave, holidays, bereavement leave, and
sick leave on a pro rata basis in the same proportion
as the number of hours regularly worked each
fortnight bears to 76 hours.
(c) A part-time worker paid the hourly wage
rates contained in this subclause shall, for any
overtime worked, be paid the appropriate overtime
rates calculated only on the hourly rate contained
in column (A) hereof.
(3) Notwithstanding the provisions of subclause
(2) hereof, the wage rates prescribed by Clause
21.—Wages shall apply in lieu thereof to a parttime worker engaged on or after 1 June 1990 and
any such worker shall receive payment for wages,
annual leave, holidays, bereavement leave, and
sick leave on a pro rata basis in the same proportion
as the number of hours regularly worked each
fortnight bears to 76 hours.
11. Clause 13.—Meal Breaks: Delete this clause and
insert in lieu thereof —
13.—Meal Breaks.
(1) Every worker shall be entitled to a meal
break of not less than one half hour nor more than
one hour:
(a) after not more than five hours of work in
cases where the work period does not
exceed eight ordinary hours; or
(b) after not more than six hours of work in
cases where the work period exceeds eight
ordinary hours.
Where it is not possible for the employer to grant
a meal break on any day, the said meal break shall
be treated as time worked and the worker shall be
paid at the rate applicable to the worker at the time
such meal break is due, plus 50 per cent of the
ordinary hourly rate applying to such worker, until
such time as the worker is released for a meal.
(2) In addition to a break for a meal, there may
be one other break of at least two hours during each
shift. Such break may include a meal break.
12. Clause 14.—Meal Money: Delete this clause and
insert in lieu thereof —
14.—Meal Money.
Any worker who is required to work overtime for
two hours or more on any day, without being
notified on the previous day or earlier, that he or
she will be so required to work such overtime, will
either be supplied with a substantial meal by the
employer or be paid $6.10 meal money.
13. Clause 15.—Sick Leave.
A. Delete paragraph (b), of subclause (1) of this
clause and insert in lieu thereof —
(b) Entitlement to payment shall accrue at
the rate of six and one-third hours' pay
for each completed month of service
with the employer.
B. Add after subclause (7) of this clause, the
following new subclause —
(8) The provisions of this clause shall not
apply to a casual worker.
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14. Clause 16.—Bereavement Leave: Delete this
clause and insert in lieu thereof —
16.—Bereavement Leave.
(1) A worker shall, on the death within Australia
of a wife, husband, defacto wife or defacto husband,
father, father-in-law, mother, mother-in-law,
brother, sister, child or stepchild or grandparent,
be entitled on notice to leave up to and including
the day of the funeral of such relation, and such
leave shall be without deduction of pay for a period
not exceeding the number of ordinary hours that
would have been worked by the worker in the two
work periods rostered to be worked on the day of
and the day preceding the funeral. Proof of such
death shall be furnished by the worker to the
satisfaction of his employer if he so requests.
(2) The provisions of this clause shall have no
effect while the period of entitlement to leave
coincides with any other period of leave that may
be due to the worker concerned.
(3) The provisions of this clause shall not apply
to a casual worker.
15. Clause 17.—Holidays.
A. Delete subclauses (1) and (2) of this clause and
insert in lieu thereof —
(1) (a) Subject to any other provision of
this award, the following days or
the days observed in lieu shall be
observed as paid holidays: New
Year's Day, Australia Day, Labour
Day, Good Friday, Easter Monday, Anzac Day, State Foundation
Day, Sovereign's Birthday, Christmas Day and Boxing Day. Provided that another day may be
taken as a holiday by arrangement
between the parties in lieu of any of
the days named in this subclause.
(b) When any of the days mentioned
in paragraph (a) hereof falls on a
worker's rostered day off the
holiday shall be observed on the
next rostered working day. In this
case the substituted day shall be a
holiday without deduction of pay
and the day for which it is
substituted shall not be a holiday.
(2) All work done on any such holiday
shall be paid for at the rate of double
time and a half, with a minimum payment as for four hours' work. Provided
that the minimum payment as for four
hours' work shall not apply in the case
of a worker who, having commenced
an ordinary hours work period at a time
preceding any of the holidays, works
less than four hours on any such day.
B. Add after subclause (4) of this clause, the
following new subclause —
(5) The provisions of this clause shall not
apply to a casual worker.
16. Clause 18.—Annual Leave.
A. Delete subclause (4) of this clause and insert in
lieu thereof —
(4) Any time in respect of which a worker is
absent from work, shall not count for
the purpose of determining his right to
annual leave, unless it is an absence
during which he is entitled to claim sick
pay or time spent on holidays, annual
leave and long service leave as
prescribed by this • award, or it is an
absence approved by the employer.
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Delete paragraph (b), of subclause (6) of this
clause and insert in lieu thereof —
(b) If, after one month's continuous service
in any qualifying 12 monthly period, a
worker leaves his employment, or his
employment is terminated by the
employer through no fault of the
worker, the worker shall be paid 12%
hours' pay at his ordinary rate of wage
in respect of each completed month of
continuous service.

C. Delete subclause (7) of this clause and insert in
lieu thereof —
(7) With the consent of the employer and
the worker, annual leave may be taken
in more than one period provided that
one of these periods shall not be less
than two weeks.
D. Add after subclause (8) of this clause, the
following new subclause —
(9) The provisions of this clause shall not
apply to a casual worker.
17. Clause 20.—Payment of Wages: Delete this
clause and insert in lieu thereof —
20.—Payment of Wages.
(1) (a) The employer may elect to pay workers
in cash, by cheque or by means of a credit transfer
to a bank, building society or credit union account
in the name of the worker. The day that the credit
transfer is credited to the worker's account shall be
deemed to be the date of payment.
(b) Payment shall be made within three trading
days from the last day of the pay period and if in
cash or by cheque shall be made during the
worker's ordinary working hours.
(c) No employer shall change its method of
payment to workers without first giving them at
least four weeks' notice of such change.
(2) (a) The employer shall pay workers weekly
or fortnightly in accordance with subclause (1) of
this clause.
(b) The employer shall not change the
frequency of payment to workers without first
giving those employees at least four weeks' notice
of such change.
(c) The method of introducing a fortnightly pay
system shall be by the payment of an additional
week's wages in the last weekly pay before the
change to fortnightly pays to be repaid by equal
fortnightly deductions made from the next and
subsequent pays provided the period for
repayment shall not be less than 20 weeks or some
other method agreed upon by the employer and the
worker.
(3) Workers, who are paid by cash or cheque,
whose day off falls on a pay day shall be paid their
wages upon request from the worker to the
employer, prior to the worker taking the day off.
(4) For the purposes of effecting the rostering off
of workers as provided by this award, ordinary
wages may be paid either for the actual hours
worked each pay period or an amount being
calculated on the basis of the average of 38 hours
per week.
(5) A worker who lawfully terminated his
employment, or is dismissed for reasons other than
misconduct, shall be paid all wages due to him by
the employer on the day of termination of his
employment or as soon as practicable after the date
of termination of his employment.

18. Clause 21.—Wages: Delete this clause and insert
in lieu thereof —
21.—Wages.
The following shall be the minimum fortnightly
rates of wages payable to workers covered by this
award:
(1) Classifications (total wage per fortnight):
Beginning the first pay
period commencing
on or after
12.5.90
12.2.90
S
S
723.10
693.10
(1) Chef
671,70
641.70
(2) Qualified Cook
636.70
611.70
(3) Cook Employed Alone
630.10
605.10
(4) Breakfast and/or Other Cooks
(5) Bar Attendant —
635.70
610.70
Category 1
(6) Bar Attendant —
648.20
623.20
Category 2
651.70
626.70
(7) Cellarman
666.70
641.70
(8) Head Waiter/Waitress
641.70
666.70
(9) Head Steward/Stewardess
666.70
641.70
(10) Hostess
621.30
596.30'
(11) Waiter/Waitress
621.30
596.30
(12) Steward/Stewardess
681.90
656.90
(13) Housekeeper/Supervisor
615.30
590.30
(14) Night Porter
615.30
590.30
(15) Hall Porter
615.30
590.30
(16) Lift Attendant
635.70
610.70
(17) Cashier
621.30
596.30
(18) . Snack Bar Attendant
666.70
641.70
(19) Butcher
615.30
590.30
(20) Kitchenhand
(21) Commissionaire and/or Car
615.30
590.30
Parking Attendant
666.70
641.70
(22) Security Officer
635.70
610.70
(23) Timekeeper
630.10
605.10
(24) Storeman
615.30
590.30
(25) Housemaid
615.30
590.30
(26) Laundress
615.30
590.30
(27) Cleaner
666.70
641.70
(28) Maintenance Man
615.30
590.30
(29) Gardener
615.30
590.30
(30) Yardman
615.30
590.30
(31) General Hand
(2) Service Payments.
(a) In addition to the wage rates prescribed in
subclause (1) hereof, all workers (other than
Apprentices) employed on a full-time basis,
shall be paid Service Payments at the
following rates:
Per Fortnight
$ . $
After one year of service
12.50 12.90
After two years of service
18.90 19.50
After three and subsequent
years of service
25.40 26.20
(b) For the purposes of this subclause service
shall mean —
(i) employment with the one and same
employer, and;
(ii) where a business has been transmitted from one employer to another
and the worker's service has been
deemed continuous in accordance
with subclause (3) of Clause 2 of the
Long Service Leave provisions
published in Volume 59 of the
Western Australian Industrial Gazette
at pages one to six,
but shall not include any service prior to the
1st day of February 1981.
(3) In-Charge Rates: A worker (other than a
Chef,, Housekeeper/Supervisor, Head Waiter/
Waitress or Head Steward/Stewardess) who is
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appointed and placed in charge of other workers by
the employer shall be paid the following rates in
addition to his or her normal wage —
Per Fortnight
$
$
(a) if placed in charge of
less than six workers
16.20 16.70
(b) if placed in charge of
six to 10 workers
21.60 22.20
(c) if placed in charge of
11 to 20 workers
24.80 25.50
(d) if placed in charge of
more than 20 workers
41.60 42.80
19. Clause 21 A.—Minimum Wage — Adult Males
and Females: Delete this clause and insert in lieu
thereof —
21 A.—Minimum Wage — Adult Males
and Females.
Notwithstanding the provisions of this award,
no worker (including an apprentice), 21 years of
age or over, shall be paid less than $497.60 per
fortnight as his ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award,
but that minimum rate of pay does not apply where
the ordinary rate of pay (including any part thereof
payable in addition to the award rate) is not less
than $497.60.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave
and any other leave prescribed by this award.
Notwithstanding the foregoing, where in this
award an additional rate is prescribed for any work
as a percentage, fraction or multiple of the ordinary
rate of pay, it shall be calculated upon the rate
prescribed in this award for the classification in
which the worker is employed.
20. Clause 22.—Junior Workers: Delete this clause
and insert in lieu thereof —
22.—Junior Workers.
(1) Subject to the provisions of the Liquor
Licensing Act 1988, workers under the age of 21
years may be employed as junior workers in any of
the occupations covered by this award, other than
an apprenticeship trade. Provided that no junior
female worker under the age of 18 years shall be
employed in the classification of housemaid.
(2) The minimum fortnightly rates of wages for
work in ordinary time to be paid to junior workers
shall be as follows:—
Percentage of the
Lowest Adult Male
or Female Total Rate
Under 18 years of age
70
Between 18 and 19 years
of age
80
At 19 years of age
Full Adult Rates
Provided that any junior worker employed in
classifications (5), (6) and (7) in Clause 21.—Wages
of this award, shall be paid full adult rates.
21. Clause 23.—Apprentices: Delete the preamble to
subclause (6) of this clause and insert in lieu
thereof —
Wages (per fortnight) expressed as a percentage
of the "Tradesman's Rate" —
22. Clause 24.—Bar Work: Delete this clause and
insert in lieu thereof —
24.—Bar Work.
(1) Any worker, other than a Bar Attendant who,
in addition to his or her normal duties is required to

dispense liquor from a bar, shall be paid a flat rate
of 65 cents per day in addition to the rate prescribed
for such normal duties.
(2) Any worker employed as a Bar Attendant,
who in addition to the ordinary work of such
classification, is required to be responsible for and/
or the purchasing of stock, shall be paid an amount
of $10.70 per fortnight in addition to the rate
prescribed for a Bar Attendant.
(3) Any worker employed as a Bar Attendant
who, in addition to the ordinary work of such
classification, is required to operate a computer
terminal for the receipt and payments of bets, shall
be paid an amount of $10.70 per fortnight in
addition to the rate prescribed for a Bar
Attendant.
23. Clause 26.—Uniforms and Laundering: Delete
subclauses (2), (3) and (4) of this clause and insert in lieu
thereof —
(2) Subject to subclause (3) hereof, an employer
requiring any of the articles of clothing to be worn
as described in subclause (1) of this clause, shall
cause such clothing to be laundered at his own
expense or otherwise shall pay to the worker
concerned $4.30 per fortnight as a laundry allowance.
(3) Where a cook wears the ordinary apparel
usually worn by cooks such as black and white
check or white trousers, white coats, white shirt,
white apron and cap, such garments shall be
laundered at the employer's expense or otherwise
the worker shall be paid $6.40 per fortnight as a
laundry allowance.
(4) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
24. Clause 27.—Protective Clothing: Delete
subclauses (1) and (5) of this clause and insert in lieu
thereof —
(1) Workers who are required to wash dishes,
clean toilets or otherwise handle detergents, acids,
soaps or any injurious substances, shall be
supplied with rubber gloves free of charge by the
employer, or be paid an allowance of $2.10 per
fortnight in lieu.
(5) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
25. Clause 28—Workers' Equipment: Delete this
clause and insert in lieu thereof —
28.—Workers' Equipment.
All knives, choppers, tools, brushes, towels and
other utensils, implements and material which
may be required to be used by the worker for the
purpose of carrying out his duties, shall be supplied
by the employer free of charge.
Provided that where a worker is required by the
employer to use his own knives he shall be paid an
allowance of $8.60 per fortnight.
26. Clause 30.—Board and/or Lodging: Delete this
clause and insert in lieu thereof —
30.—Board and/or Lodging.
(1) No worker shall be compelled to board and/
or lodge on the employer's premises and it shall not
be a condition of employment that any worker
shall board and/or lodge on the employer's
premises, but where by mutual consent board and/
or lodging is provided, the employer shall be
entitled to deduct in respect of such worker the
following maximum amounts per fortnight:
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(a) Full board and lodging of 42 meals per
fortnight:
(i) single accommodation — $121.10
per fortnight.
(ii) shared accommodation — $90.90 per
fortnight.
(b) Individual meals — $2.25 each.
(c) Junior workers who are in receipt of less
than the full adult rates, shall not have
deducted an amount in excess of 70 per cent
of the rates prescribed in paragraph (a)
hereof.
(d) The rates prescribed in paragraph (a) hereof
shall be reduced pro rata for any period less
than a fortnight.
(2) Mutual consent for the purpose of this clause
means a document which the worker has signed
agreeing to the amount of board and/or lodging
offered by the employer. Such agreement may be
cancelled by either party giving 14 days' notice in
writing to the other party.
(3) Workers sleeping in shall be provided with a
common sitting room apart from their bedrooms
and shall have access to a properly equipped
bathroom and also have access to a laundry at such
times as are mutually agreed upon between the
worker and the employer. Provided where a worker
is required to use a coin operated washing machine
and/or dryer in a laundry, the board and/or
lodging charges for that worker shall be reduced by
an amount of $2.60 per fortnight.
(4) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
27. Clause 31.—Travelling Facilities: Delete
subclause (3) of this clause and insert in lieu
thereof —
(3) Where a worker is engaged by an employer to
proceed to work at a place above the 26th parallel of
South latitude, the fares of such worker shall be
paid by the employer who may deduct the amount
thereof from the worker's first and subsequent
fortnightly wages. Provided that such amount
deducted shall not exceed 50 per cent of the
worker's fortnightly wage. Provided further that the
amount so deducted shall be refunded to the
worker if he works for the employer for at least six
months, or if the worker's services are terminated
by the employer before that time, for any reason
other than misconduct.
28. Clause 32.—Roster: Delete this clause and insert
in lieu thereof —
32.—Record.
(1) Each employer bound by this award shall
maintain a record at each establishment
containing the following information relating to
each worker:
(a) The name and address given by the
worker;
(b) The age of the worker if paid as a junior
worker;
(c) The classification of the worker and
whether the worker is full-time, part-time or
casual;
(d) The commencing and finishing times of
each period of work each day;
(e) The number of ordinary hours and the
number of overtime hours worked each day
and the totals for each pay period; and
(f) The wages and any allowances paid to the
worker each pay period and any deductions
made therefrom.
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(2) (a) At the time of payment of wages the
wo'rker may be given a pay slip showing that part of
the record specified in paragraphs (e) and (!) of
subclause (1) with respect to the pay period for
which payment is being made.
(b) If a pay slip is not given to the worker as
prescribed in paragraph (a) hereof the worker shall
be required to inspect the record and to sign it, if
correct, at the time of payment. The employer shall
not unreasonably withhold the record from
inspection by the worker.
(3) (a) The record may be maintained in one or
more parts depending on the system of recording
used by the employer provided that if the record is
maintained in more than one part, those parts shall
be kept in such a manner as will enable the
inspection referred to in subclauses (2) and (4) to be
conducted at the one establishment.
(b) The employer may, if it is part of normal
business practice periodically send the record or
any part of the record to another person, provided
that the provision of this paragraph shall not
relieve the employer from the obligations with
respect to provisions contained elsewhere in this
clause.
(c) Subject to this clause the record shall be
available for inspection by a duly authorised
official of the union on the employer's premises
from Monday to Friday, both inclusive, between
the hours of 9.00 a.m. to 5.00 p.m. (excepting the
period between 1.00 p.m. and 2.00 p.m.). In the case
of any establishment which is only open for
business after 5.00 p.m. or on a Saturday or Sunday,
the record shall be open for inspection during all
business hours of that establishment.
(d) The union official shall be permitted
reasonable time to inspect the record and, if he
requires, take an extract or copy of any of the
information contained therein.
(4) (a) If, for any reason, the record is not
available for inspection by the union official when
the request is made, the union official and the
employer or his agent may fix a mutually
convenient time for the inspection to take place.
(b) If a mutually convenient time cannot be
fixed, the union official may advise the employer in
writing that he requires to inspect the record in
accordance with the provisions of this award and
shall specify the period contained in the record
which he requires to inspect.
(c) Within 10 days of receipt of such advice:
(i) Employers who normally keep the record
at a place more than 40 kilometres from
the GPO, Perth shall send a copy of that
part of the record specified to the office of
the union; and
(ii) Employers who normally keep the record
at a place less than 40 kilometres from the
GPO, Perth shall make the record available to the union official at the time
specified by the union official. If the
record is not then made available to the
union official the employer shall within
three days send a copy of that part of the
record specified to the office of the
union.
(d) In the event of a demand made by the union
which the employer considers unreasonable the
employer may apply to the Western Australian
Industrial Relations Commission for direction. An
application to the Western Australian Industrial
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Relations Commission by an employer for direction will, subject to that direction, stay the
requirements contained elsewhere in this
subclause.
29. Clause 33.—Record: Delete this clause and insert
in lieu thereof —
33.—Roster.
(1) A roster of the ordinary working hours shall
be exhibited in each establishment in such place as
it may be conveniently and readily seen by each
worker concerned.
(2) Such roster shall show —
(a) the name of each worker;
(b) the hours to be worked by each worker each
day and the breaks in shift to be taken.
(3) The roster shall be open for inspection to a
duly accredited representative of the Union, at
such times as the "Record" is so open for
inspection.
(4) The roster shall be drawn up in such a
manner as to show the ordinary working hours of
each worker (other than a casual worker) for at
least a fortnight in advance of the date of the roster,
and may only be altered on account of the sickness
of a worker, or by mutual consent between the
worker and the employer, or by the employer giving
at least one week's notice of such alteration to the
worker.
30. Clause 34.—Change and Rest Rooms: Delete this
clause and insert in lieu thereof —
34.—Change and Rest Rooms.
Each employer shall provide a Change and Rest
Room in cases where workers do not reside on the
premises, which shall be adequately lighted and
ventilated and be sufficiently roomy to accommodate all workers likely to use it at the one time.
Such Rest Rooms shall be provided with a lounge,
couch or bed, steel or vermin-proof lockers,
suitable floor coverings, and a table or tables with
adequate seating accommodation where workers
may partake of meals. These workers shall have
access to a bathroom with hot and cold water
facilities.
Where an employer is unable to provide for
workers the facilities prescribed in this clause, he
may refer any matter in dispute to a Board of
Reference.
31. Clause 38.—Union Membership: Delete this
clause and insert in lieu thereof —
38.—Deleted.
32. Clause 39.—Board of Reference: Delete this
clause and insert in lieu thereof —
39.—Deleted.
33. Clause 40.—Under-Rate Workers: Delete subclause (2) of this clause and insert in lieu thereof —
(2) In the event of no agreement being arrived at,
the matter may be referred to a Board of Reference
for determination.
34. Clause 42.—District Allowances: Delete this
clause and insert in lieu thereof —
42.—District Allowances.
(1) Subject to the provisions of this clause, in
addition to the wages prescribed in Clause 21.—
Wages of this award, a married worker shall be paid
the following allowances each fortnight when
employed in the towns described hereunder.
Town
$
Agnew
50.40
Balladonia
48.00
Barradale
67.80

Boulder
Bremer Bay
Broad Arrow
Broome
Bulla Bulling
Bullfinch
Carnarvon
Carrabin
Cockatoo Island
Cocklebiddy
Coolgardie
Cue
Dampier
Day Dawn
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Fimiston
Gascoyne Junction
Gibson
Goldsworthy
Grass Patch
Halls Creek
Hopetoun
Kalbarri
Kalgoorlie
Kambalda
Kookynie
Karratha
Koolan Island
Koolyanobbing
Kumarina
Kununurra
Lake Argyle
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar
Marvel Loch
Meekatharra
Menzies
Moorine Rock
Mount Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Paynes Find
Port Hedland
Ravensthorpe
Roebourne
Salmon Gums
Sandstone
Shark Bay
Shay Gap
Southern Cross
South Hedland
Telfer
Teutonic Bore
Tom Price
Wannoo
Westonia
Whim Creek
Wickham
Widgiemooltha
Wiluna
Windarra
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Wittenoom
Wurarga
Wyndham
Yalgoo
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$
107.20
53.60
121.60
53.60

(2) A single worker shall be paid 60 per cent of
the fortnightly allowances prescribed in subclause
(1) of this clause.
(3) A worker, whose spouse is employed by the
same employer and who is entitled to an allowance
of a similar kind to that prescribed by this clause
shall be paid 50 per cent of the allowance
prescribed in subclause (1) of this clause.
(4) Junior workers, casual workers, part-time
workers, apprentices receiving less than the adult
rate, and workers employed for less than a
fortnight, shall receive that proportion of the
District Allowance as equates with the proportion
that their wage for ordinary hours for that fortnight
is to the adult rate for the work performed.
(5) Where a worker is on annual leave or
receives payment in lieu of annual leave he shall be
paid for the period of such leave the District
Allowance to which he would ordinarily be
entitled.
(6) Where a worker is on long service leave, or
other approved leave with pay (other than annual
leave), he shall only be paid the District Allowance
for the period of such leave he remains in the
district in which he is employed.
(7) For the purpose of this clause a married
worker includes a person who is a sole parent with
dependent children.
(8) Nothing herein contained shall have the
effect of reducing any "district allowance"
currently payable to any worker subject to the
provisions of this award whilst that worker remains
employed by his present employer.
35. Clause 46.—America's Cup Defence and Special
Events: Delete this clause.

IRON ORE PRODUCTION AND PROCESSING
(GOLDSWORTHY MINING LIMITED)
AWARD No. A43 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Transport Workers' Union of Australia,
Industrial Union of Workers,
Western Australian Branch and Others
and
Goldsworthy Mining Limited.
No. 1622 of 1989(R).
COMMISSIONER J.F. GREGOR.
1st day of March 1990.
Order.
HAVING heard Mr F. Logan and Mr D. Bartlem on
behalf of the Amalgamated Metal Workers and
Shipwrights Union of Western Australia: Mr R.A.
Keegan on behalf of the Construction, Mining and
Energy Workers' Union of Australia, Western
Australian Branch; Mr J. Murie on behalf of the
Electrical Trades Union of Workers of Australia
(Western Australian Branch); Mr J. McGiveron on
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behalf of the Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian
Branch; Mr D. Smith on behalf of the Building Trades
Association of Unions of Western Australia
(Association of Workers) for the Applicants and Mr J.K.
Bryant and Mr G.E. Bull on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders —
That the Iron Ore Production and Processing
(Goldsworthy Mining Limited) Award No. A43 of
1981 be varied in accordance with the following
Schedule and such variation shall have effect on
and from the 19th day of December 1989.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

Schedule.
1. Part I — General; Clause 2.—Arrangement:
Delete the number and title 40. Wage Structure and
insert in lieu thereof the following:—
40. No Extra Claims.
2. Clause 7.—Contract of Employment: Add new
subclauses following (10)(e) as follows:—
(10) (f) Notwithstanding
the
provisions
contained in (10)(a), (b), (c) and (d) hereof, where
the parties agree that the work in question can be
done and included in the "Employee Skills
Record", then those employees will perform any of
the duties or work associated with the skills and
duties specified in their individual "Employee
Skills Record" as and when required.
(g) Employees within each grade are to perform
a wider range of duties including work which is
incidental or peripheral to their main tasks or
functions in accordance with section 9 of the
Goldsworthy Mining Limited Restructuring
Agreement 1989.
3. Clause 12.—Overtime:
A Delete subclause (3)(a)(ix) and insert in
lieu:—
(ix) An employee who works for more than
four hours on a specific job/s or who
replaced an employee for half of a shift
shall, in addition to payment for the
time worked on a callout, receive a
callout allowance of $6.20.
B. Delete subclause (3)(e)(vi)(bb) and insert in
lieu:—
(bb)If he/she was notified and is not
resident in the employer's quarters, be
supplied with a meal by the employer if
he/she so desires at a cost of 86 cents
which shall be deducted from the
employee's wages.
C. Delete subclause (3Xe)(viii) and insert in
lieu:—
(viii) Where, pursuant to the provisions of
this clause, an employer is required to
supply a meal to an employee free of
charge, he/she shall if he/she is unable
to supply that meal, pay to the
employee $6.20 in lieu thereof, but an
employee may not elect to take payment in lieu of a meal when the
employer is able to supply that meal.
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D. Delete subclause (3)(e)(ix) and insert in
lieu:—
(ix) An employee who, pursuant to a
notification on the previous day or
earlier of a requirement to work
overtime has provided himself/herself
with a meal or meals shall, for each
meal not required owing to less
overtime being worked than was
notified, be paid $6.20.
4. Clause 13.—Shift Work: Delete subclause (6)(a)
and insert in lieu:—
(6) (a) Subject to the provisions of this clause,
an employee employed on shift work shall, in
addition to his/her ordinary rate of wage, be paid
for each hour worked:

(i) if a two or three
shift employee
84 cents
(ii) if a continuous shift
employee
94 cents
5. Clause 14.—Weekend Work: Delete subclause
(2)(a) and insert in lieu:—
(2) (a) All time worked by continuous shift and
six day employees during the ordinary hours of
work on Saturday shall be paid for at the rate of
time and one-half. Afternoon shift on Saturday
shall be paid for at the rate of time and one-half,
plus $6.90.
6. Clause 17.—Annual Leave: Delete subclause
(12)(a) and insert in lieu:—
(12) (a) Their wage rate as prescribed in Clause
30.—Wages and the allowances prescribed in
subclauses (2)(d), (e), (1), (g), (h), (i), (j), (k), (1), (m)
and (n) and 25 per cent of that wage; plus
7. Clause 19.—Sick Leave and Accident Benefit
Plan: In subclause (9)(a) delete the second paragraph
under the heading 'Note' and insert a new paragraph as
follows:—
The wage rate as per subclause (2)(a) of Clause
30.—Wages and the appropriate rate for juniors,
apprentices and part-time employees.
8. Clause 22.—Distant Work: Delete subclause (4)
and insert in lieu:—
(4) An employee who is required to stay away
from his/her home for one night but not more than
five consecutive nights, shall be entitled to receive
$6.20 for each night away from his/her home site,
providing that this clause does not apply to
employees who are required to remain away from
home in accordance with their normal roster.
9. Clause 26.—District Allowance: Delete subclause
(1) and insert in lieu:—
(1) Subject to the provisions of subclause (3) in
addition to the wages prescribed in Clause 30.—
Wages, an allowance shall be paid at the rate set out
below, to each employee employed in the following
area: Within that area of the State situated between
latitude 24 degrees and a line running east from
Carnot Bay to the Northern Territory border —
$8.40.
10. Clause 27.—Service Payments: Delete subclause
(1) and insert in lieu:—
(1) Subject to the provisions of this clause, each
adult employee shall, in addition to payments
otherwise due to him/her under this Award, be
paid service pay as follows:
Three to six months continuous service
S25.20 per week
Six to 12 months continuous service
S31.50 per week
12 to 18 months continuous service
S43.90 per week
18 to 24 months continuous service
S50.20 per week
Two to three years continuous service
S59.80 per week
Three to four years continuous service
S65.00 per week

Four to five years continuous service
Five to six years continuous service
Six to seven years continuous service
Seven plus years continuous service
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$71.40 per week
S77.60 per week
$81.60 per week
$88.00 per week

11. Clause 28.—Special Rates and Provisions.
A. Delete the first paragraph of subclause (l)(c)
and insert in lieu:—
(c) The said allowance shall be paid for
each hour worked:—
Group 1
65 cents/hour
Group 2
54 cents/hour
Group 3
40 cents/hour
Group 4
35 cents/hour
Group 5
25 cents/hour
B.

Delete subclause (l)(e)(i) and insert in
lieu:—
(i) Subject to the provisions of subparagraph (ii), where the conditions under
which work is to be performed are
exceptional, an employee shall be paid
28 cents per hour, in addition to the
appropriate disability group allowance
or any other allowance to which he may
be entitled.

C.

Delete subclause (6) and insert in lieu:—
(6) An employee engaged on work involving the opening up of house drains or
waste pipes or on work involving the
cleaning of septic tanks or dry wells
shall, in addition to any allowance to
which he/she is otherwise entitled
under this clause, be paid $2.90 on any
day on which he/she is so employed,
but this subclause does not apply to the
opening up of storm water drains or
other drains of a similar kind.

D. Delete subclause (10) and (11) and insert in
lieu:—
(10) An electrical fitter or installer who is
required to carry out work as a linesman on poles and above the ground
shall be paid an allowance of $3.20 per
day on which he/she is so employed.
(11) Height Money: An employee shall be
paid an allowance of $1.49 per day on
which he/she works at the height of 15.5
metres or more above the nearest
horizontal plane, but this provision
does not apply to linesmen nor to
riggers and splicers.
E.

Delete subclause (13) and insert in lieu:—
(13) Hiab Hoist: An employee, other than a
crane operator, required by the
Company to operate a Hiab Hoist,
subject to his/her being the holder of
the appropriate certificate, shall, in
addition to any other entitlement, be
paid an allowance of $3.20 per week.
This allowance shall continue to be
paid thereafter as a flat weekly entitlement to the employee unless and until
the employee is advised by the
Company that he/she will no longer be
required to operate a Hiab Hoist.

F.

Delete subclause (14)(b) and insert in lieu:—
(b) the ground operator using the vacuum
hose of the ultra vac machine, shall be ,
paid a special allowance in addition to
any other entitlement, of 28 cents per
hour for all time spent on such work.
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G. Delete subclauses (15), (16), (17), (18), (19),
(20), (21), (22) and (23) and insert in lieu:—
(15) Pit De-watering Allowance.
(a) A special allowance is payable
for employees engaged in the
duties of coupling, uncoupling
and carrying out minor repairs
to the pipe and associated
equipment in wet and dry conditions; during pit de-watering
operations 50 cents per hour
shall be paid to an employee for
all hours of a shift in which he/
she was actually engaged in pit
de-watering operations.
(b) Where an employee is required
to work inside mine de-watering staging tanks and he/she has
not been engaged on the day or
shift in other mine de-watering
duties listed in subparagraph (a)
of this subclause, he/she shall be
paid 50 cents per hour for all
hours of a day or shift in which
he/she was actually engaged in
cleaning staging tanks.
(16) Stockpile Dozing: Dozer operators,
whilst working on top of stockpiles,
shall be paid 28 cents per hour for each
hour worked, in addition to the rate
prescribed in subclause (l)(c) of this
clause.
(17) Trades assistants or labourers engaged
on sand-blasting or sand-blasting
inside the Modernair water cooler at
Goldsworthy powerhouse and inside
the crusher mantle shall be paid an
additional 37 cents per hour for each
hour so engaged, however an employee
who qualifies for payment under
subclause (23) whilst engaged in these
functions shall not be entitled to the
provisions of this subclause.
(18) Ore Handlers at Finucane Island,
working in screens, apron feeders,
enclosed chutes and centre chutes of
ore handling machines will be paid an
additional 28 cents per hour for each
hour actually worked in those areas.
(19) Employees engaged on specialised
chemical cleaning of the Trane
Centravac chillers at Shay Gap shall be
paid an additional 37 cents per hour for
each hour so engaged, however an
employee who qualifies for payment
under subclause (23) whilst engaged in
this function shall not be entitled to the
provisions of this subclause.
(20) Track maintenance employees who are
required to use a heavy pneumatic
spike driver or pneumatic sleeper
boring machine shall be paid 28 cents
per hour whilst so engaged. This
allowance shall be in addition to the
group disabilities payable.
(21) A shovel operator who is required to
operate a shovel in water, where he/she
is unable to see the floor of the mine,
shall be paid 21 cents per hour for each
hour so engaged.

(22) Shay Gap crusher employees, while
screening is being carried out, shall be
paid 28 cents per hour for all hours
worked.
(23) Employees required to wear fully
enclosed protective equipment which
has an external air support system, as
part of the protective equipment, then
worn by the employee, will be paid an
allowance of 65 cents per hour while
employed on work which requires
them to wear such protective
equipment.
12. Clause 30.—Wages.
A. Delete subclauses (2)(a), (b), (c), (d) and (e)
and insert in lieu:—
(2) (a) Level 1 — $347
General Lab
Cleaner
Dump Spotter
Trainee 11PD
Trainee Mach Op
Trainee Observer
Quarry Labourer
Plant Labourer
Sampler
Trades Assistant Grade I
Electrical Assistant Grade I
Brush Hand
Chainperson
Warehouse Assistant
Greaser
Gardener Grade I
Train Unloader Operator
Motor Vehicle Driver 'B* Class
— Restricted
Level 2 — $368.60
Blast Crew
Drill Oiler
Survey Instrument Hand
Dogperson
Screen Plant Op
Bucket Wheel Op
Sample Plant Op
Boom Stacker Op
Lab Sample Prep
Track Labourer
Gardener — Grade 2
Primary Stacker Op
Tool and Material Storeperson
Lube Bay Service Person
Beneficiation Plant Grade 1
Forklift up to 10 000 lbs
Storeperson Grade II
Trackmobile Operator
Plant Operator up to 75 bhp
Sample Plant Controller
Trainee Mobile Plant Op
Track Machines U/50 bhp
Trades Assistant — Grade II
Motor Vehicle Driver 'C —
Restricted
Electrical Assistant Grade II
Level 3 — $390.30
Air Trac Driller (Driller
Grade III)
, Mobile Plant 75 bhp-250 bhp
Ore and Mullock Truck Driver
up to 190 T
Crusher Operator
Train Loader Operator
Stacker, Reclaimer Op
Storeperson Grade I
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Forklift + 10 000 lbs
Forklift + 20 000 lbs
Pettier
Powder Monkey
Swimming Pool Attendant
Crane Driver — Restricted
Fuel + Grease Truck
Serviceperson — Operator
Beneficiation Plant Grade II
Laboratory Assistant
Locomotive Observer
Water Truck upto 10 tons
Bus Driver
Shiploader Operator
Water Truck Driver — F1
Track Machines O/50 bhp
Level 4 — $412
Laboratory Technician
Ore + Mullock Truck + 190 T
Driller Grade I
Deep Hole Air Trac
Grader Operator
Mobile Plant 250 and up to
500 bhp
Ganger
OHEO Special F1
Haulpak Driver Instructor
Jumbo Driver
Control Room Op (Fl)
Beneficiation Plant Op
Grade III
Senior Powder Monkey
Water Truck + 10 Tons
Level 5 — $433.70
Tradesperson
Senior Driller
Senior Ganger
Crane Op Unrestricted
Mobile Equip Plant Op
+ 500 bhp
Industrial Electrician
Fitter Brake Equipment
Railways
Horticultural Tradesperson
Beneficiation Plant Grade IV
Level 6 — $446.70
Instrument Maker/Repairer
Telecommunications Techn
Locomotive Engine Driver
Tradesperson (to be defined)
Level 7 — $455.40
Mechanical Tradesperson
Special (as defined)
Electrician Special Class
Radio Communication/
Electronic Technician
Loco Driver Instructor
Level 8
Wage rate, definition and
classification yet to be
agreed
Level 9
Wage rate, definition and
classification yet to be
agreed
Insert a new subclause (2)(b) Junior
Employees and (2)(c) Apprentices as
follows:—
(2) (b) Junior Employees: The minimum
rate of wages payable to junior
employees shall be the following
percentage of a Level 1 adult
employee:

C.
D.

E.

F.

G.

70W.AJ.G.

%
Under 16 years of age
50
16 and under 17 years of age 70
17 and under 18 years of age 90
(c) Apprentices: An apprentice shall
be paid a percentage of the Level 5
employees rate (i.e. $433.70) in
accordance with the following
scales:
% Per Week Per Hour
S
S
Four Year Term
First year
50 216.90
5.7079
Second year
65 281.90
7.4184
Third year
85 368.60
9.7000
Fourth year
95 412.00 10.8421
Three and a Half
Year Term
First six months 50 216.90
5.7079
Nexrycar
65 281.90
7.4184
Next year
following
85 368.60
9.7000
Final year
95 412.00 10.8421
Three Year Term
60 260.20
6.8474
First year
Second year
85 368.60
9.7000
Third year
95 412.00 10.8421
Renumber existing subclauses (1), (g), (h), (i),
(j), (k), (1), (m), (o), (p), (q) and (r) to read (d), (e),
(f), (g), (h), (i), 0), (k), (1), (m), (n) and (o).
Delete subclause (2)(d)(i) and (ii) and insert in
lieu:—
(d) Experienced Tradesperson's Allowance:
Tradespersons employed in classifications listed in subclause (2)(dXiii) of
Clause 30.—Wages shall:
(i) After 12 months' continuous
service be paid an all purpose
rate of $6.80 per week.
(ii) After two years' continuous
service, be paid an extra all
purpose rate of $5.10 per week, to
total $11.90 per week.
Delete subclause (2)(eXi) and insert in
lieu:—
(e) Tool Allowance.
(i) Tradespersons employed in
classifications listed in subclause (2)(e)(ii) of Clause 30.—
Wages shall be paid an all
purpose rate of $8.50 per week.
Delete subclause (2)(f) and insert in lieu:—
(f) Running Shed Allowance: Tradespersons and their assistants engaged
on trip maintenance work when
employed on maintenance and repair
work on diesel electric locomotive
engines (other than work performed at
a work bench) shall be paid an all
purpose allowance of $19.40 per week
for the life of the Award.
Note: This payment is in lieu of all
special rates and disabilities otherwise
payable under this Award.
Delete subclause (2)(g) and insert in lieu:—
(g) Leading Hands: In addition to the
appropriate rate prescribed in
subclause (2Xa) of this clause, a leading
hand shall be paid:
„
r
Per
Week
$
(i) If placed in charge of
not less than two and
not more than five
other employees
12.50
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Per
Week
S

(ii) If placed in charge of
more than five and
not more than 10
other employees
17.00
(iii) If placed in charge of
more than 10 and not
more than 20 other
employees
24.30
(iv) If placed in charge of
more than 20 other
employees
29.10
H. Delete subclause (2)(h)(a) and (b) and insert in
lieu:—
(h) (a) $2.56 per week (seven cents per
hour). (After 12 months in that
classification.)
or
(b) $2.99 per week (eight cents per
hour). (After 24 months in that
classification.)
I. Delete subclause (2)(i) and insert in lieu:—
(i) Shift Tradespersons: A shift tradesperson (as defined) shall be paid a
margin of $11.40 per week in addition
to the appropriate wage for his/her
classification.
J. Delete subclause (2)(j) and insert in lieu:—
(j) Plumbers' Registration Allowance: A
registered plumber will be entitled to an
all purpose allowance of $15.80 per
week.
K. Delete subclause (2)(k) and insert in lieu:—
(k) Electrician's Licence Allowance.
(i) An electrical fitter or an electtrical installer or other electrical tradesperson as the case
may be, who has successfully
completed his/her apprenticeship and who has obtained by
examination and continues to
possess a current State Energy
Commission of Western Australia "licence" of not less than B
class standard shall, in addition
to the wage prescribed by subclause (2)(a) of this clause, be
paid an allowance of $12.50 per
week.
(ii) Dual Licence Allowance — An
electrical tradesperson who
holds a licence which is endorsed for both fitting and installing work, shall be paid an
allowance, at the rate of $12.50
per week in respect of any week
in which the tradesperson is
allocated and performs both fitting and installing work. This
allowance is payable in addition
to the electricians licence allowance.
(iii) Special Permit — An apprentice
who has completed his/her
fourth year of apprenticeship
and who holds a special permit
enabling him/her to perform the
same range of work provided by
the 'B' class licence shall be
entitled to a flat weekly payment of $12.50 per week until
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such time as he/she is eligible to
qualify for the 'B' class licence.
(iv) Restricted Licence — A fitter/
refrigeration, instrument maker
and/or repairer or electronics
tradesman who holds an appropriate
restricted
electrical
licence pursuant to Regulations
22 and 23 of the Electricity Act
Regulations shall be paid a flat
weekly allowance of $6.20. The
allowance is not payable in
respect of electrical permits.
(v) The allowance specified herein
shall not compound by overtime
penalty rate or weekend holiday
shift premium addition.
Delete subclause (2)(1) and insert in lieu:—
(1) PHED In-Charge Allowance: An all
purpose allowance of $9.90 per week
shall be paid to Power House Engine
Drivers In Charge.
Delete subclause (2)(m) and insert in lieu:—
(m) Single Operative PowerHouse Allowance: In a powerhouse manned by one
powerhouse engine driver, that worker,
in addition to his/her normal classification shall be paid an additional $3.70
per week all purpose rate. In a powerhouse which is normally manned by
more than one engine driver, on any
occasion when it is manned by one
driver, he/she shall be entitled to claim
eight cents in addition to his/her
normal hourly rate whilst so engaged.
Delete subclause (2)(n)(aa) and (bb) and
insert in lieu:—
(aa) after 12 months continuous service in
that classification, an all purpose rate
- of $6.80 per week;
(bb) after two years continuous service in
that classification, an all purpose rate
of a further $5.10 per week to total
$11.90 per week.
Delete subclause (2)(o) and insert in lieu:—
(o) Coded Welders Allowance —Finucane
Island: A boilermaker welder who has
successfully completed his/her apprenticeship and who has obtained by
examination and continues to possess
a current Australian Standard Code
Certificate Number 3E, shall be paid an
allowance of $5.80 per week extra. This
allowance is a flat payment allowance
and will be paid for each hour worked
including overtime. Because the need
for these skills is rare, there will be a
maximum of two appointments to this
classification at any one time.
However, if there is specific work in the
future requiring this skill at another
GML site, the work would be carried
out by welders receiving this allowance.
In subclause (4)(a) delete the definition of
Grade 2 and insert in lieu:—
Grade 2 —- Deep hole airtrac drill operator.
Delete subclause (5) and insert in lieu:—
(5) Construction Allowance: An all
purpose disabilities allowance of $5.80
per week shall be paid to employees
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when employed on construction worK.
This allowance shall not apply to
employees employed in a shop.

13. Clause 32.—Redundancy of Employees: Delete
subclause (10)(j) and insert in lieu:—
(j) The Company will arrange for the transportation of employees' personal effects, including
tools but excluding boats, vehicles, caravans,
sheds, garages, and the like, to the location
applicable in subclause (10)(h).
Married employees who wish to transport their
own personal effects will receive $753 and single
employees $376.50.
The provisions of this subclause do not apply in
cases where the new employer accepts this
responsibility.
14. Clause 37.—Cyclone Shutdown: Delete subclause (4) and insert in lieu:—
(4) An employee who is required to remain at
work or who is called out to work during a red alert,
as a result of a cyclone, shall be paid double his/her
normal single hourly rate for each hour worked,
except where this Award provides for a higher rate
and, in addition, he/she shall be paid $31.50 for
each eight hours he/she remains at work during
that red alert.
15. Clause 40.—Wage Restraint: Insert a new clause
as follows:—
40.—No Extra Claims.
It is a term of this Award arising from the State
Wage Decision of 8 September 1989, that the
Respondent Unions undertake for the duration of
the Principles determined by that decision, not to
pursue any extra claims, award or over award,
except when consistent with those Principles.
16. Part II — Railway Traffic Operations: Clause 5.—
Allowances: Delete subclauses (1), (2) and (3) and insert
in lieu:—
(a) Hostling — Locomotive drivers and observers
who are required to hostle locomotives for
running shall be paid 37 cents for all hours
worked.
(b) Trip — Locomotive crews who are required to
work a trip as defined shall, for each day or
shift, be entitled to claim —
Drivers
$25.20
Observers
$22.00
(c) Yard — Locomotive crews who are required to
carry out duties from which they cannot
qualify for a trip allowance shall, for each day
or shift, be entitled to claim $8.90.
17. Clause 8.—Overtime: Delete subclause (9) and
insert in lieu:—
(9) Where, pursuant to the provisions of this
clause, the employer is required to supply a meal to
an employee free of charge it shall, if it is unable to
supply that meal, pay to the employee $6.20 in lieu
thereof, but an employee may not elect to take
payment in lieu of a meal when the employer is
able to supply that meal. Any dispute as to the
suitability of meals supplied by the employer
pursuant to this paragraph shall be determined by
the Commission.
18. Clause 9.—Distant Work: Delete subclause (4)
and insert in lieu:—
(4) An employee who is required to stay away
from his/her home site for one night but not more
than five consecutive nights, shall be entitled to
receive $6.20 for each night away from his home
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site, providing that this clause does not apply to
employees who are required to remain away from
home in accordance with their normal roster.

IRON ORE PRODUCTION AND PROCESSING
(HAMERSLEY IRON PTY LIMITED)
AWARD No. 20 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Hamersley Iron Pty Limited
and
The Plumbers and Gasfitters Employees' Union
of Australia, West Australian Branch,
Industrial Union of Workers and Others.
No. 298 of 199Q(R).
COMMISSIONER S.A. KENNEDY.
16th day of March 1990.
Order.
HAVING heard Mr A. Camerson on behalf of
Hamersley Iron Pty Limited and Ms J. Bailey on behalf
of the Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial Union of
Workers and the Operative Painters' and Decorators'
Union of Australia, West Australian Branch, Union of
Workers; now therefore I the undersigned, pursuant to
the powers conferred by the Industrial Relations Act
1979, and by consent, do hereby order —
That the Iron Ore Production and Processing
(Hamersley Iron Pty Limited) Award 1987 as
amended be further varied in accordance with the
following Schedule with effect from the beginning
of the first pay period commencing on or after the
9th day of March 1990.
[L.S.]

(Sgd.) S.A. KENNEDY,
Commissioner.

Schedule.
1. Clause 36—Structural Efficiency Provisions: In
subclause (1) of this clause add after "Transport
Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch" in the list of
Unions the following —
The Plumbers and Gasfitters Employees' Union
of Australia, West Australian Branch, Industrial
Union of Workers.
The Operative Painters' and Decorators' Union
of Australia, West Australian Branch, Union of
Workers.
2. Clause 36.—Structural Efficiency Provisions: In
subclause (3) of this clause insert the phrase "PGEU or
OPDU", after the phrase "members of the TWU,".
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IRON ORE PRODUCTION AND PROCESSING
(HAMERSLEY IRON PTY LIMITED)
AWARD No. A20 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Hamersley Iron Pty Limited
and
Australasian Society of Engineers, Moulders
and Foundry Workers Industrial Union of Workers,
Western Australian Branch and Others.
No. 214 of 1990(R).
COMMISSIONER S.A. KENNEDY.
27th day of February 1990.
Reasons for Decision.
THE COMMISSIONER: This application is for an
Order varying the Iron Ore Production and Processing
(Hamersley Iron Pty Limited) Award 1987 following an
agreement reached between Hamersley Iron Pty
Limited ('the Company') and the Australasian Society
of Engineers, Moulders and Foundry Workers
Industrial Union of Workers, Western Australian
Branch ('the ASE').
The application is opposed by the Electrical Trades
Union of Workers of Australia (Western Australian
Branch) ('the ETU') on grounds which are dealt with
subsequently. No other union party to the Award
opposes this application.
The variations sought are the same in substance as
those sought in Matter No. 2747 of 1989(R) which
affected the Company and the Amalgamated Metal
Workers' and Shipwrights' Union of Western Australia
('the AMWSU'). That application was opposed by the
Australian Workers Union, West Australian Branch,
Industrial Union of Workers which is also party to the
Award. Two other unions party to the Award, the ASE
and the ETU made submissions in that matter which
amounted to objections. The other four unions party to
the Award did not oppose the proposed amendments.
The variations sought in Matter No. 2747 of 1989(R)
were ratified pursuant to the Structural Efficiency
Principle as enunciated by the Commission in Court
Session in September 1989 by the Commission as
constituted. Reasons issued on 11 January 1990.
The ASE consents to the variation sought and
acknowledges the Company's submission that the
practical effect of the memorandum of agreement
documented in Matter No. 2747 of 1989(R) would
extend to members of the ASE.
It is noted that the ASE drew on the reasons which
issued in Matter No. 2747 of 1989(R) as an important
factor in its position of consent on this occasion. In
particular it referred to pages two and eight of those as
yet unpublished Reasons. These selections are
reiterated as follows
The extent of the application of the variations
sought, the parties to the agreement say, is limited
to the Company and the AMWSU and cannot be
construed to either extend the Company's rights
under the Award in relation to any other Union or
to reduce the rights of any other Union party to the
Award.
It is noted that these submissions were endorsed
subsequently in the Reasons, and on page eight, I had
this to say —
In my view the proposed subclause (3). so far as
the Company's expression of rights to direct its
employees is concerned, does not extend its rights
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at all beyond what is already expressed in the
existing Award in all its various provisions in that it
lays down the criteria on which the management is
to do the directing. That simply does not include
demarcation lines. What the proposed subclause
(3) would do, however, is to reduce the rights of the
AMWSU in respect of demarcation issues. That is,
while it is acknowledged in subclause (6)(a) of
Clause 1.—Prevention of Disputes in Division 1 —
Part 1 of the Award that demarcation disputes may
arise within a Union or between Unions, the
proposed subclause (3) would have the effect of
reducing that acknowledgment so far as the
AMWSU is concerned when the dispute is within
that Union.
I simply note that the further Reasons went to the
issue of what constituted "the AMWSU structure".
The ASE in this matter reiterated its concern
expressed during the hearing of Matter No. 2747 of
1989(R) at the fact that the eight unions party to the Iron
Ore Production and Processing (Hamersley Iron Pty
Limited) Award 1987 had not reached a joint position
before concluding any agreement with the Company.
The ETU also voiced its concern at this, as it had in the
previous hearing.
It is appropriate to put on the record of this matter
that the Commission too is concerned at fragmented
approaches to dealing with the challenge of the
Structural Efficiency Principle. When, as in this case,
'there is only one Award and a single employer and a
significant history of a joint negotiating approach by
the eight unions party to the Award, that concern is
compounded. It is obvious that some of the reasons for
the fragmented approach at this time go to national
union agendas and fear of pre-emption at an enterprise
level. There are other reasons of course but it would
serve no useful purpose identifying them here. What
must not be lost sight of in all this however, is that one of
the fundamental justifications of the Structural
Efficiency Principle is that the changes to be wrought
under it should encompass greater opportunities for
employees. It should go without saying that unions as
representatives of employees share that common end at
least. Thus it must be that the challenge is not in
identifying that end but in establishing the means to it.
It is plain that co-operation between unions would be
much the preferred method of establishing the means
but, in the event that that does not occur, it cannot be
presumed that that will be the end of it. Obviously
unions have a vested interest in achieving the end of
greater opportunity for employees for, in the event that
that is not achieved, then it is those unions which have
been least successful or least concerned with it that
inevitably will draw the spotlight.
Thus the Commission welcomes the information
from the ETU and the ASE that they have had some
discussions in relation to their understandings as to the
situation at Hamersley Iron. Similarly the ETU's
foreshadowed initiative in seeking further talks with all
the other unions is welcomed.
So far as the ETU's further objection to this
application is concerned, I note that though it
acknowledges that the Reasons in Matter No. 2747 of
1989(R) have assuaged some concerns, it adopts the
submissions put forward on its behalf in Matter No.
2747 of 1989(R) in objecting and it made further
comments as to the extent of constitutional coverage of
persons carrying out electrical fitting.
Before making my conclusions on this matter I
briefly refer to Matter No. 7 of 1990(R). This is an
application in similar terms which was dealt with after
Matter No. 2747 of 1989(R) was finalised. It applies to
the Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch which is
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a union party to the Award and to the Company. No
other union party to the Award sought to oppose that
claim. The variation as sought was ratified by the
Commission as constituted. It is apposite here to
reiterate some of the Reasons on that occasion. These
are to the effect that while it could be demonstrated as
fact that a significant number of demarcation disputes
over work involving only AMWSU members had
occurred that was not to say that similar such disputes
must have occurred before the Commission would
ratify what was effectively the same agreement between
the Company and another union party to the Award —
for to do so would be to effectively encourage
demarcation disputes and would not meet the tests
incumbent in section 26 of the Act.
I have concluded that on the reasoning which
applied in respect of Matter No. 2747 of 1989(R) and in
Matter No. 7 of 1990(R) that this application must be
ratified. The operative date will be the beginning of the
first pay period commencing on or after the date of
hearing on 21 February 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Hamersley Iron Pty Limited
and
Australasian Society of Engineers, Moulders
and Foundry Workers Industrial Union of Workers,
Western Australian Branch and Others.
No. 214 of 1990(R).
IRON ORE PRODUCTION AND PROCESSING
(HAMERSLEY IRON PTY LIMITED)
AWARD 1987.
COMMISSIONER S.A. KENNEDY.
27th day of February 1990.
Order.
HAVING heard Mr A. Cameron on behalf of the
applicant, Ms D. Blaskett and with her Mr J. Kelly on
behalf of the Australasian Society of Engineers,
Moulders and Foundry Workers, Industrial Union of
Workers Western Australian Branch and Mr M.
Hemery on behalf of the Electrical Trades Union of
Workers of Australia (Western Australian Branch)
Perth; now therefore, I the undersigned pursuant to the
powers conferred by the Industrial Relations Act 1979,
do hereby order —
That the terms of the Iron Ore Production and
Processing (Hamersley Iron Pty Limited) Award
1987 as amended be further varied in accordance
with the following schedule with effect from the
beginning of the first pay period commencing on
or after the 21st day of February 1990.
[L.S.]

(Sgd.) S.A. KENNEDY,
Commissioner.

Schedule.
1. Clause 36.—Structural Efficiency Provisions: In
subclause (1) of this clause insert "Australasian Society
of Engineers, Moulders and Foundry Workers, Industrial Union of Workers, Western Australian Branch;"
immediately under the words "Amalgamated Metal
Workers' and Shipwrights' Union of Western
Australia;".
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2. Clause 36.—Structural Efficiency Provisions: In
subclause (3) of this clause insert the phrase "and/or
ASE" immediately after the words "within the
AMWSU" and before the word "structure".

THE JOHN LYSAGHT (AUSTRALIA) LIMITED
AWARD No. 27 of 1967.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Society of Engineers, Moulders
and Foundry Workers Industrial Union of
Workers, Western Australian Branch
and
John Lysaght (Australia) Limited.
No. 1725 of 1989(R).
COMMISSIONER R.N. GEORGE.
13th day of March 1990.
Order.
HAVING heard Ms D. Blaskett on behalf of the
Applicant and Mr M. Borlase on behalf of the
Respondent, and by consent, the Commission, being
satisfied that the matter is consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the John Lysaght (Australia) Limited
Award No. 27 of 1967 be varied in accordance with
the following Schedule and that such variation
shall have effect from the beginning of the first pay
period commencing on or after the 17th day of
November 1989.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1. Clause 2.—Arrangement.
(A) Immediately following the number and title 2.
Arrangement insert a new number and title as
follows —
2A. State Wage Principles — September
1989.
(B) Immediately following Appendix 1 insert a
new Appendix 2 as follows —
Appendix 2 Memorandum of Understanding.
2. Clause 2.—Arrangement: Immediately after this
clause insert the following new clause —
2A.—State Wage Principles — September 1989.
It is a term of this award that the Union
undertakes, for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989, not to pursue any
extra claims, award or over award, except when
consistent with the State Wage Principles.
3. Clause 11.—-Overtime: Delete paragraph (1) of
Subclause (3) and insert in lieu —
(f) Subject to the provisions of paragraph (g) of
this subclause, an employee required to work
• overtime for more than two hours shall be supplied
with a meal by the employer or paid $5.40 for a meal
and if, owing to the amount of overtime worked, a
second or subsequent meal is required, he/she
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shall be supplied with each such meal by the
employer or be paid $3.70 for each meal so
required.
4. Clause 14.—Special Rates and Provisions: Delete
this clause and insert in lieu —
14.—Special Rates and Provisions.
(1) Dirt Money: An employee shall be paid an
allowance of 31 cents per hour when engaged on
work of an unusually dirty nature where clothes are
necessarily unduly soiled or damaged, or boots are
unduly damaged, by the nature of the work done.
(2) Protective Equipment.
(a) An employer shall have available a
sufficient supply of protective equipment
[as, for example, goggles (including antiflash goggles), glasses gloves, mitts,
aprons, sleeve, leggings, gum boots, ear
protectors, helmets, or other efficient
substitutes thereof] for use by his/her
employees when engaged on work for
which some protective equipment is
reasonably necessary.
(b) An
employee
shall
sign
an
acknowledgment when he/she receives
any article of protective equipment and
shall return that article to the employer
when he/she has finished using it or on
leaving his/her employment.
(c) An employee to whom an article of
protective equipment has been issued
shall not lend that article to another
employee and if he/she does both he/she
and the other employee shall be deemed
guilty of wilful misconduct.
(d) An article of protective equipment which
has been used by an employee shall not
be issued by the employer to another
employee until it has been effectively
sterilised but this paragraph only applies
where sterilisation of the article is
practicable and is reasonably necessary.
(3) Any dispute under this clause may be
determined by the Board of Reference.
5. Clause 21.—Wages: Delete this clause and insert
in lieu:
21.—Wages.
The rate of wages payable to employees covered
by this award shall be as prescribed in this
clause.
(1) (a) Adults (Total Rate per Week).
(i) Non Tradesperson
$
Probationary Level 316.30
Level One
336.70
Level Two
356.20
Level Three
381.40
Level Four
407.10
Level Five
453.50
(ii) Tradesperson
Tradesperson
376.40
Level One
397.00
Level Two
438.20
Level Three
489.70
(b) The rate of wages prescribed above
shall have effect from the first pay
period commencing on or after 17
November 1989.
(c) An employee's wage rate will be
dependent upon the skills the
employee has acquired in accordance with the Employee Development Model referred to in Applica-

tion No. 118 of 1988 and as
determined by an Accreditation
Committee.
(d) Any dispute arising from these
provisions shall be referred to a
Board of Reference for determination.
(2) (a) Junior Employees: (Wage per week
expressed as a percentage of the
'Probationary Level' rate for non
Tradespersons).
^
Under 16 years of age
35
16 years of age
45
17 years of age
55
18 years of age
65
19 years of age
78.5
20 years of age
93
(b) For the purpose of this subclause
'Probationary Level' rate means the
total rate per week for the
probationary level in subclause
(l)(a)(i) of this clause.
(3) Apprentices: [Wage per week expressed as
a percentage of the rate shown for a
Tradesperson in subclause (l)(a)(i) of this
clause].
%
Four Year Term
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term
First six months
42
Next year
55
Next year
75
Final year
88
Three Year Term
First year
55
Second year
75
Third year
88
(4) Tool Allowance — Tradesperson and
Apprentice.
(a) Where an employer does not
provide a tradesperson or an
apprentice
with the tools
ordinarily required by that
tradesperson or apprentice in the
performance of his/her work as a
tradesperson or as an apprentice,
the employer shall pay a tool
allowance of:
(i) $8.70 per week to such
tradesperson; or
(ii) in the case of an apprentice
a percentage of $8.70 being
the percentage which
appears against his/her
year of apprenticeship; in
subclause (3) of this clause,
for the purpose of such
tradesperson or apprentice
supplying and maintaining
tools ordinarily required in
the performance of his/her
work as a tradesperson or
apprentice.. . ;
:
(b) Any tool allowance paid pursuant
to paragraph (a) of this subclause
shall be included in, and form part
of, the ordinary weekly ; wageprescribed in this clause.

1104

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(c) An employer shall provide for the
use of tradespersons or apprentices all necessary tools, special
purpose tools and precision
measuring instruments.
(d) A tradesperson or apprentice shall
replace or pay for any tools
supplied by his/her employer, if
lost through his/her negligence.
(5) A casual employee shall be paid 20 per
cent of the ordinary rate in addition to the
ordinary rate for the level on which he/
she is employed.
(6) Minimum Wage: Notwithstanding the
provisions of this award, no employee
(including an apprentice), 21 years of age
or over, shall be paid less than $248.80 per
week as his/her ordinary rate of pay in
respect of the ordinary hours of work
prescribed by this award, but that
minimum rate of pay does not apply
where the ordinary rate of pay (including
any part thereof payable in addition to the
award rate) is not less than $248.80.
Where the said minimum rate of pay is
applicable the same rate shall be payable
on holidays, during annual leave, sick
leave, long service leave, and any other
leave prescribed by this award.
Notwithstanding the foregoing, where
in this award an additional rate is
prescribed for any work as a percentage,
fraction or multiple of the ordinary rate of
pay, it shall be calculated upon the rate
prescribed in this award for the
classification in which the employee is
employed.
(7) Structural Efficiency.
(a) Arising out of the decision of the
State Wage Case on 8 September
1989, and in consideration of the
wage increases resulting from the
first structural efficiency adjustment in Application No. 1725 of
1989, employees are to perform a
wider range of duties including
work which is incidental or
peripheral to their main task or
function.
(b) The parties to this Award are committed to the continuing review of
the present wage and classification
structure. In making this commitment, the parties:—
(i) have accepted in principle
that the descriptions of the
job functions within the Employee Development Model
are broadly based and
generic in nature;
(ii) agree in principle that the
existing provisions in subclause (1) of this clause will
continue to be followed.
However,
consequential
amendments to the classification structure agreed to
by both parties have and will
be incorporated into that
structure; Subject to the
ratification of the Western
Australian
Industrial
Relations
Commission.
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(iii) Any reviews as referred to in
this clause shall have regard
to developments in the
metal industry in general
where this is appropriate
and to Appendix One of this
Award.
(c) The parties to the award are committed to modernising the terms of
the award in a manner which meets
the objectives of the Structural
Efficiency Principle as enunciated
by the Commission in Court
Session in Application No. 1940 of
1989.
6. First Schedule — 38 Hour Week Provision, Clause
6.—Overtime; Delete subclause (3)(f) and insert in
lieu:—
(f) Subject to the provisions of paragraph (g) of
this subclause, an employee required to work
overtime for, more than two hours shall be
supplied with a meal by the employer or be paid
$5.40 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is
required he/she shall be supplied with each such
meal by the employer or be paid $3.70 for each meal
so required.
7. Appendix 1: After this Appendix insert a new
Appendix 2 as follows —
Appendix 2.
Memorandum of Understanding between the
Australasian Society of Engineers, Moulders and
Foundry Workers Industrial Union of Workers,
Western Australian Branch
and
John Lysaght (Australia) Limited.
(1) In line with the decision of the Commission
in Court Session in Application No. 1940 of 1989
the parties are committed to award restructuring
which will provide for improvement in efficiency
and productivity in the Company.
(2) The parties agree that award restructuring
will also provide the opportunity for employees to
obtain better paid and more varying and fulfilling
jobs.
(3) The main desire of the parties is to further
develop the new wage and classification structure
which will promote the objectives sought in points
(1) and (2) above.
(4) A Company working group will be created
which has as its objectives the examination of
appropriate award restructuring proposals. This
group will meet on a regular basis and consult and
liaise where appropriate with the National Steel
Market Service Industries Award working party.
(5) The parties accept that training in the nontrade, trade and post-trade areas is broadening and
changing and commit themselves to assist in
developing agreed training modules and courses
within the structures provided by the State
Employment Skills Development Authority
(SESDA) (where operative) and the appropriate
training board or any other agreed accredited
body/authority.
(6) The parties state that award restructuring
should not be used as a vehicle for job shedding.
On the contrary, through improved industry
competitiveness, award restructuring should
enhance job security.
(7) The parties agree to discuss all structural
efficiency measures and are committed to
modernising the terms of the award so that if
provides for more flexible working arrangements.
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improves the quality of working life, enhances
skills and job satisfaction and assists positively in
the restructuring process.
(8) The parties agree that structural efficiency
measures are not a repeat of the second tier exercise
and note that proposals for change should not be
approached in a negative cost cutting manner.
(9) In the event that there is a claim for
reclassification by an employee to a higher level
under the existing structure or any new structure on
the ground that the employee possesses equivalent
skill and knowledge gained through on the job
experience or on any other ground the following
principle shall apply —
The existing procedures as outlined in Clause
(21)(c) of this award shall be observed.
(10) (a) It is the Company's view that issues may
emerge in negotiations for modernising the award that
will require consideration, negotiation and/or
arbitration.
(b) It is the union's view that only matters agreed to
be referred to arbitration shall be so referred.
(11) Adult apprenticeships are a career option within
the current award and company classification
structure.
(12) Consistent with the ACTU's undertaking to the
National Wage Case decision and in accordance with
the State Wage Case decision employees do and shall
continue to perform a range of duties including work
which is incidental or peripheral to their main trades or
functions, subject to safety requirements and the
individual's competency to perform the work. However,
such incidental or peripheral work shall not have the
effect of deskilling either individual employees or
classifications.
(13) The parties recognise that for industry
restructuring to be effective the process must be on
going, particularly in respect to training. However, it is
acknowledged that prior to the second monetary
amounts referred to in the September 1989 State Wage
Case being available the parties will have demonstrated
significant progress in award restructuring by
appropriate award changes being agreed.
It is the intention of the parties to have these changes
agreed by 20 May 1990.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973 No. 9 of 1973.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Electrical Trades Union of Workers of
Australia (Western Australian Branch), Perth
and Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
EPL Kone Ply Ltd and Others.
No. 696 of 1989.
COMMISSIONER R.N. GEORGE.
30th day of November 1989.
Order.
HAVING heard Mr M. Hemery on behalf of the
Applicants and Mr C. Mitsopoulos on behalf "of the
Respondents, and by consent, the Commission, being
satisfied that the matter is consistent with the Principles
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enunciated by the State Wage Case decision —
September 1989 and pursuant to the powers conferred
on it by the Industrial Relations Act 1979 hereby
orders —
That the Lift Industry (Electrical and Metal
Trades) Award 1973 No. 9 of 1973 be varied in
accordance with the following Schedule and that
such variation shall take effect as from the
beginning of the first pay period commencing on
or after the 30th day of November 1989.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title "31. Liberty to Apply" add in the number and
words —
32. Adverse Weather.
2. Clause 16.—Special Rates and Provisions: After
subclause (5) of this clause add the following new
subclause —
(6) An employee holding either a First Aid
Medallion of the St John Ambulance Association
or a Senior First Aid Certificate of the Australian
Red Cross Society, appointed by the employer to
perform first aid duties shall be paid $6.00 per week
in addition to his/her ordinary rate.
3. Clause 31.—Liberty to Apply: After this clause
insert a new clause as follows —
32.—Adverse Weather.
(1) Application of this clause.
(a) The provisions of this clause shall apply
to all employees employed on
construction work as prescribed in
Clause 3.—Area and Scope of this Award,
with the exception of those personnel
involved in the servicing, repairing and
modernisation of Lifts and/or Escalators
and those employees engaged in work
outside the 26 Metropolitan Regional
Shires and the Town of Mandurah and
Bunbury.
(b) "Modernisation" referred to in (a) above
shall mean work involving extension of
lift travel and/or total or partial
replacement of lift and escalator
equipment in an existing building, such
work not being exposed to outside
weather.
(2) Adverse weather shall mean weather
conditions by virtue of which it is not reasonable
nor safe for employees exposed thereto to continue
working whilst the same prevails.
(3) The employer, or his/her representative
shall, when requested by the employees or a
representative of the employees, confer within a
reasonable period of time which shall not exceed
30 minutes for the purpose of determining whether
or not the conditions referred to in subclause (2) of
this clause apply.
(4) Where it is agreed conditions referred to in
subclause (2) do prevail, employees can be
transferred from one location on a site where it is
unreasonable to work due to the conditions to work
at another location on the same site, or another site
which is riot affected by adverse weather subject to
!
the following —
^
(a) Employees can be transferred from one
; .
location on a (site to work in areas which
are not affected by conditions of adverse
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weather even though there may not be
work for all employees in such areas,
(b) Employees can be transferred from one
site to another site, and where necessary,
transport will be provided by the
. employer.
(5) Wet Weather: Subject to the provisions of
subclauses (2), (3) and (4) where employees are in
the sheds, because they have been rained off or at
starting, finishing or crib times and it is raining,
they shall not be required to go to work in a dry area
or be transferred to another location or site unless
adequate protection such as protective clothing is
provided; protection shall, where necessary, be
provided for the employees' tools to get from the
shed to the job.
(6) Work in Heat: Work in heat shall mean work
in extremes of high temperature by virtue of which
it is not reasonable or not safe for employees
exposed thereto to continue working while such
conditions prevail. In which case the provisions of
subclauses (2), (3) and (4) shall be observed until
such times as the condition eases.
(7) Notwithstanding the provisions of this
clause, employees who by virtue of constraints of
location, site or other reasons are not transferred to
a suitable place of work, shall take shelter or relief
from the prevailing conditions until normal stop
time, or until released by the employer, whichever
is the sooner.
An employee so released by the employer shall
not suffer any loss of ordinary wages.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973 No. 9 of 1973.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Electrical Trades Union of Workers of
Australia (Western Australian Branch), Perth
and Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
EPL Kone Pty Ltd and Others.
No. 1762 of 1989(R).
COMMISSIONER R.N. GEORGE.
13th day of March 1990.
Order.
HAVING heard Mr M. Hemery on behalf of the
Applicants and Mr C. Mitsopoulos on behalf of the
Respondents, and by consent the Commission, being
satisfied that the matter is ^consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the
powers conferred on it by the Industrial Relations Act
1979 hereby orders —
That the Lift Industry (Electrical and Metal
Trades) Award 1973 No. 9 of 1973 be varied in
accordance with the following Schedule and that
such variation shall take effect as from the
beginning of the first pay period commencing on
or after the 23rd day of November 1989.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.
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Schedule.
1. Clause 2.—Arrangement.
(A) After the number and title "2. Arrangement"
add the new number and title "2A. State Wage
Principles — September 1989".
(B) Delete the number and title "30. Minimum
Wage — Adult Males and Females" and insert
in lieu the number and title "30. Minimum
Wage — Adult Employees".
(C) After the title "Second Schedule —
Respondents" add the new title "Third
Schedule — Memorandum of Agreement".
2. Clause 2.—Arrangement: After this clause add in
the following new clause as follows —
2A.—State Wage Principles — September 1989.
It is a term of this Award that the Unions
undertake, for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989, not to pursue any
extra claims, award or over award, except when
consistent with the State Wage Principles.
3. Clause 12.—Overtime: Delete paragraph (f) of
subclause (3) of this clause and insert in lieu
thereof —
(f) Subject to the provisions of paragraph (g) of
this subclause, an employee required to work
overtime for more than two hours shall be supplied
with a meal by the employer or be paid $5.40 for a
meal and, if owing to the amount of overtime
worked, a second or subsequent meal is required
the employee shall be supplied with each such
meal by the employer or be paid $3.70 for each meal
so required.
4. Clause 16.—Special Rates and Provisions: Delete
subclause (5) of this clause and insert in lieu
thereof —
(5) An Electrician Special Class, an electrical
fitter and/or armature winder or an electrical
installer who holds and, in the course of the
employee's employment may be required to use, a
current "A" grade or "B" grade licence issued
pursuant to the relevant regulation in force on the
28th day of February 1979 under the Electricity Act
1945 shall be paid an allowance of $12.50 per
week.
5. Clause 18.—Fares and Travelling: Delete
paragraphs (a), (b) and (c) of subclause (2) and insert in
lieu thereof —
(a) On places within a radius of 50 kilometres
from the GPO, Perth — $8.90 per day.
(b) For each additional kilometre up to 60
kilometres — 45 cents per kilometre.
(c) Subject to the provision of paragraph (d)
work performed at places beyond 60 kilometres
from the GPO, Perth shall be deemed to be outside
work unless the employer and the employees, with
the consent of the Union, agree in any particular
case that the travelling allowance for such work
shall be paid under this clause in which case an
additional allowance of 45 cents per kilometre
shall be paid for each kilometre in excess of 60
kilometres.
6. Clause 19.—Distant Work: Delete subclauses (6)
and (7) of this clause and insert in lieu thereof —
(6) An employee to whom the provisions of
subclause (1) of this clause apply shall be paid an
allowance of $18.00 for any weekend that he/she
returns to his/her home from the job but only
if(a) he/she advises the employer or his/her
agent of his/her intention no later than
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the Tuesday immediately preceding the
weekend in which he/she so returns;
(b) he/she is not required for work during
that weekend;
(c) he/she returns to the job on the first
working day following the weekend;
and
(d) the employer does not provide or offer to
provide suitable transport.
(7) Where an employee, supplied with board
and lodging by his/her employer, is required to live
more than 800 metres from the job he/she shall be
provided with suitable transport to and from that
job or be paid an allowance of $7.90 per day
provided that where the time actually spent in
travelling either to or from the job exceeds 20
minutes, that excess travelling time shall be paid
for at ordinary rates whether or not suitable
transport is supplied by the employer.
7. Clause 28.—Lift Industry Allowance: Delete
subclause (1) of this clause and insert in lieu
thereof —
(1) Tradespersons and their assistants who
perform work in connection with the installation,
servicing, repairing and/or maintenance of lifts
and escalators, other than in the employers
workshops, shall be paid an amount of $85.00 per
week as a lift industry allowance in consideration
of the peculiarities and disabilities associated with
such work and in recognition of the fact that
employees engaged in such work may be required
to perform and/or assist to perform, as the case may
be, any of such work.
8. Clause 30.—Minimum Wage — Adult Males and
Females: Delete this clause and insert in lieu
thereof —
30.—Minimum Wage — Adult Employees.
Notwithstanding the provisions of this award,
no employee (including an apprentice), 21 years of
age or over, shall be paid less than $248.80 per week
as his/her ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award,
but that minimum rate of pay does not apply where
the ordinary rate of pay (including any part thereof
payable in addition to the award rate) is not less
than $248.80.
Where the said minimum rate of pay is
applicable the same rate shall be payable on
holidays, during annual leave, sick leave, long
service leave and any other leave prescribed by this
award.
9. First Schedule —Wages: Delete subclauses(l), (2)
and (5)(a) and insert in lieu thereof the following and
add in a new subclause (6) as follows —
(1) The rate of wage payable to each employee
covered by this award shall be set out hereunder
and shall comprise the rate for each classification
and in addition the special payment assigned to the
class of work.
Rate Per Special
Classification
Week Payment
$
$
Electrician — Special
Class
362.20 21.50
Fitter Erector
353.30 21.50
339.00 21.50
Electrical Fitter
Electrical Installer
339.00 21.50
Fitter
339.00 21.50
Tool and Material
Storeperson
302.60
17.80
Tradesperson's Assistant
290.10 17.20
A75201-5
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(2) Leading Elands: In addition to the
appropriate total wage prescribed in this clause, a
leading hand shall be paid —
$
(a) If placed in charge of not less
than three and not more
than 10 other employees
15.70
(b) If placed in charge of more
than 10 and not more
than 20 other employees
24.10
(c) If placed in charge of more
than 20 other employees
31.00
(5) (a) Where an employer does not provide a
tradesperson or an apprentice with the tools
ordinarily required by that tradesperson or
apprentice in the performance of his/her work as a
tradesperson or as an apprentice the employer
shall pay a tool allowance of:—
(i) $8.70 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage
of $8.70 being the percentage which
appears against his/her year of apprenticeship in Clause 3 of this schedule,
for the purpose of such tradesperson or apprentice
supplying and maintaining tools ordinarily
required in the performance of his/her work as a
tradesperson or apprentice.
(6) Structural Efficiency.
(a) Arising out of the decision of the State
Wage Case on 8 September 1989 and in
consideration of the wage increases
resulting from the first structural
efficiency adjustment employees are to
perform a wider range of duties including
work which is incidental or peripheral to
their main tasks or functions.
(b) The parties to this Award are committed
to implementing a new wage and classification structure. In making this
commitment, the parties —
(i) accept in principle that the descriptions of job functions within a
new structure will be more broadly
based and generic in nature;
(ii) undertake that upon variation of
the Award to implement a new
wage and classification structure,
employees may undertake training for a wider range of duties and/
or access to higher levels in
accordance with the definitions
and training standards laid down
in the award variation relating to a
new classification structure;
(iii) will co-operate in the transition
from the existing classification
structure to the proposed new
structure to ensure that the
transition takes place in an orderly
manner without creating false
expectations or disputation;
(iv) have agreed to progress structural
efficiency negotiations in line with
the concept and spirit of intent of
the Memorandum of Agreement
appended as Third Schedule to
this Award.
(c) In the event that there is a claim for reclassification by an existing employee to a
higher level under any new structure on
the ground that the employee possesses
equivalent skill and knowledge gained
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through on-the-job experience or on any
other ground, the following principles
apply:
(i) The parties agree that the existing
award disputes avoidance procedure shall be followed.
(ii) Agreed competency standards
shall be established by the parties
in conjunction with TAPE and
SESDA (when operative) for all
levels in any new classification
structure before any claims for
reclassification are processed.
(iii) An agreed authority such as TAPE
or SESDA or agreed accreditation
authority (when operative) shall
test the validity of an employee's
claim for reclassification.
(d) Reclassification to any higher level shall
be contingent upon such additional work
being available and required to be
performed by the employer.
(e) The parties are committed to modernising the terms of the Award and to
addressing the issues associated with
training in an endeavour to finalise these
matters by 1 May 1990.
10. Second Schedule — Respondents: After this
Schedule add the following new Schedule —
Third Schedule — Memorandum of Agreement.
(1) In line with the decision of the Commission
in Court Session in Application No. 1940 of 1989
the parties are committed to Award Restructuring
which will provide for improvement in efficiency
and productivity in the Lift Industry.
(2) The parties agree that Award Restructuring
will also provide the opportunity for employees to
obtain better paid and more varying and fulfilling
jobs.
(3) A main desire of the parties is to develop a
new wage and classification structure which will
promote the objectives sought in points (1) and (2)
above.
(4) To enhance the implementation of award
restructuring in this State and to allow for the
particular needs of the industry in Western
Australia to be explored and addressed, the parties
agree to establish a State working group to examine
the national proposals for award restructuring and
to examine all other proposals considered
appropriate by the parties to award restructuring
for the lift industry in Western Australia including
any new classification structure and appropriate
definitions. The State working party will consult
and liaise with any Federal Award working parties
where appropriate.
(5) The parties accept that training in the nontrade, trade and post-trade areas is broadening and
changing and commit themselves to assist in
developing agreed training modules and courses
within the structures provided by the State
Employment Skills Development Authority
(SESDA) (when operative) and the appropriate
training board or any other agreed accredited
body/authority.
(6) The parties state that award restructuring
should not be used as a vehicle for job shedding.
On the contrary, through improved industry
competitiveness, award restructuring should
enhance job security.
(7) The parties agree to discuss all structural
efficiency measures and are committed to
modernising the terms of the award so that it
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provides for more flexible working arrangements,
improves the quality of working life, enhances
skills and job satisfaction and assists positively in
the restructuring process.
(8) The parties agree that structural efficiency
measures are not a repeat of the second tier exercise
and note that proposals for change should not be
approached in a negative cost cutting manner.
(9) In the transition from the old classification
structure to any new structure that may be
developed and to avoid disputation on future
reclassification the following principles and
procedures should apply.
(a) Employees will transfer to any new classification structure without loss of pay in
accordance with a schedule agreed
between the parties which will "line-up"
the old classifications with any new
levels.
(b) In the event that there is a claim for
reclassification by an existing employee
to a higher level under any new structure
on the ground that the employee
possesses equivalent skill and knowledge gained through on the job
experience or on any other ground the
following principles apply —
(i) The parties agree that the existing
award disputes avoidance procedures shall be followed;
(ii) Agreed competency standards
shall be established by the parties
in conjunction with TAPE and
SESDA (when operative) for all
levels in any new classification
structure before any claims for
reclassification are processed;
(iii) An agreed authority such as TAPE
or SESDA (when operative) shall
test the validity of an employee's
claim for reclassification.
(c) Reclassification to any higher level shall
be contingent upon such additional work
being available and required to be
performed by the employer.
(10) Adult Apprenticeships will be an integral
part of any restructured award classification
structure.
(11) Consistent with the ACTU's undertakingto
the National Wage Case decision and in accordance with the State Wage Case decision employees
shall perform a wider range of duties including
work which is incidental or peripheral to their
main trades or functions, subject to safety
requirements and the individual's competency to
perform the work. However, such incidental or
peripheral work shall not have the effect of deskilling either individual employees or classifications.
(12) The parties recognise that for industry
restructuring to be effective the process must be on
going, particularly in respect to training. However,
it is acknowledged that prior to the second
monetary amounts referred to in the September
1989 State Wage Case being available the parties
will have demonstrated compliance with award
restructuring under the State Wage Principles by
State award changes being made.
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MEAT INDUSTRY (STATE)
AWARD 1980 No. R9 of 1979.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees* Union
Industrial Union of Workers.
West Australian Branch
and
Action Food Barns and Others.
No. 694 of 1987.
COMMISSIONER J.F. GREGOR.
7th day of December 1989.
Reasons for Decision.
THE COMMISSIONER: On 20 July 1988 I issued
Reasons for Decision in this matter and published an
Order to reflect those reasons. In due course. Appeal
No. 1141 of 1988 was taken by the Australasian Meat
Industry Employees* Union, Industrial Union of
Workers, West Australian Branch. That appeal was
heard by the Full Bench and became the subject of
Reasons for Decision issued on 23 July 1989. It was the
decision of the Full Bench that the decision in
Application No. 694 of 1987, being the Order and
Schedule thereto dated 29 August 1988, be suspended
and the matter remitted to the Commission for hearing
and determination in accordance with the observations
contained in the Reasons for Decision of the Full
Bench.
Acting upon that Order of the Full Bench the matter
was re-listed for hearing on 22 September 1989 at which
time the Commission heard submissions from the
parties on the effect and intent of the decision of the Full
Bench.
It is unnecessary for me to canvass those submissions
in detail because it is clear from the reasons of the Full
Bench that in my Reasons of 20 July 19881 was remiss in
not including two important factors which weighed
heavily upon my reasoning. One of these factors falls
from the evidence and although I did touch upon it on
page 14 of my Reasons, I did not do so with sufficient
clarity. It is clear to me from the evidence of Messrs
Pelicaan, Fullford and Russell that although an
individual body being processed by the solo method
can be completed faster than on either the dead rail or
chain system, the speed of that process can only be
maintained for a short while. This means that high
daily rates cannot be achieved because it is impossible
to physically maintain the energy output necessary to
produce those high rates. That is an important factor I
realise was not clear from my Reasons which are to that
extent deficient. Similarly they are deficient because
they fail to highlight another important factor which
was clear to me because of my long time involvement
with the meat industry not only in the Commission, but
previously. This factor is that at the time of the case the
type of sheep being processed in the Abattoirs under
inspection were old ewes. This was because the wool
prices were high and farmers had been retaining their
breeding flocks for as long as possible to take advantage
of those high prices. This meant that only sheep at the
end of their breeding life were being sent for slaughter. It
is relevant also that I was aware that the live sheep
export was booming at that time and so most young
wethers were being sent overseas. The old sheep,
according to the evidence and my knowledge, are easier
to handle because they are lighter but they are most
difficult to process because of the toughness of the hide
and their hard muscle development.
These two factors weighed heavily upon my
assessment and I can see without knowledge of them
that the Full Bench should rightfully draw the
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conclusions that it did. In short, in applying the formula
established by Martin C. (64 WAIG 161) I made
assumptions which led me to believe that the rate of 62
per day which I fixed was the right and proper rate.
However, that rate as rightfully concluded by the Full
Bench has no substantive figures upon which it can be
based. I merely loaded the averages at Tammin, Elgin
and Kojonup to reach that conclusion. Given the two
factors I have drawn attention to in these reasons, I
believe that was a rational way to approach the
problem. However, on reflection now I believe that
there is an unacceptable measure of subjectivity about
the decision and that the fair way to resolve the
appropriate tally is to do as has been done by the Full
Bench and to use the figures which were actually
available at first instance. Accordingly, I therefore
respectfully adopt the calculation which has been
described by the Full Bench on page 35 of its Reasons
for Decision and I will prescribe in the award a rate of 57
per man per day for tally on the dead rail.
I am still of the view that the reasoning in my
Decision of 20 July is correct and that now Abattoirs will
be processing sheep of a substantially different quality
from those seen during the inspections. If this is true this
means of course that a higher tally may be justified. In
order that this be tested and so that the parties will be in
a position to more accurately evaluate the appropriate
tally for this category of slaughtering work, I therefore
intend to allow them the opportunity to collect
additional evidence and will make available to the
employers a liberty to apply, exercisable within six
months of the date of this Order. It will be up to the
parties to keep the appropriate records to support any
future application either might make to the
Commission concerning the tally rate for dead rail
slaughtering.
Minutes of a Proposed Order to implement this
Decision will now issue.
Appearances: Mr R.D. Farrell appeared for the
Applicant.
Mr RA. Heaperman appeared for Meat and Allied
Trades Federation.
Mr D.M. Jones appeared for Reg Russell and Sons.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees' Union,
Industrial Union of Workers,
Western Australian Branch
and
Action Food Barns (WA) Pty Ltd and Others.
No. 694 of 1987.
MEAT INDUSTRY (STATE)
AWARD 1980 No. R9 of 1979.
COMMISSIONER J.F. GREGOR.
12th day of March 1990.
Order.
HAVING heard Mr R.D. Farrell on behalf of the
Applicant Mr R.A Heaperman on behalf of the
Respondents members of the Meat and Allied Trades
Federation and Mr D.M. Jones on behalf of Reg Russell
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and Sons, now therefore in accordance with the powers
contained in the Industrial Arbitration Act 1979, do
hereby order —
That the Meat Industry (State) Award 1980 No.
R9 of 1979 as amended, be further amended in
accordance with the following Schedule and that
such variation shall have effect from the 29th day of
August 1988.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

Schedule.
1. Clause 9.—Rates of Wage: In (4)(a)(ii) delete the
words "Slaughterman (on rail mutton chain)" and
insert in lieu thereof the words "Slaughterman (on rail
mutton chain and dead rail system)".
2. Clause 23.—Learners: Delete subclause (2) and
insert in lieu thereof the following:—
(2) Subject to the provisions of this clause,
learners may be employed on slicing, table and
mechanised or gravity on rail boning, mechanised
chains, mechanised or gravity on rail solo
slaughtering or dead rail slaughtering and solo
slaughtering of all types of livestock.
3. Clause 23.—Learners: Delete paragraph (8)(d)
and insert in lieu thereof the following:—
(d) at least three positions on a mechanised
chain, gravity or mechanised on rail slaughtering
system, or dead rail system without impeding other
members of the team.
4. Clause 30—Work of Employees in Slaughtering
Sections: In subclause (3)(b) insert new placitum as
follows:—
(iii) Dead rail system 57 sheep. Iambs or goats
per man day. Provided that liberty to apply shall be
retained until 12 September 1990.
5. Renumber existing placitum (iii) as (iv), (iv) as (v)
and (v) as (vi).
6. Clause 30.—Work of Employees in Slaughtering
Sections: In subclause (3)(d) insert new placitum as
follows:—
(ii) In non-export establishments, 74 (chain
system), 57 (dead rail system) or 54 (solo system)
sheep, lambs or goats, shall equal the following:
(aa) 12.5 cattle (mechanical rail system),
(bb) 11.5 cattle (gravity rail system),
(cc) 10 cattle (solo system).
(dd) 40 pigs (dehairing machine),
(ee) 22 pigs up to 36 kilograms (80 lb) (hand
dressed).
(ff) 16 pigs 37 kilograms (81 lb) to 91 kilograms (200 lb) (hand dressed),
(gg) Eight pigs over 91 kilograms (200 lb)
(hand dressed).
(hh) 12.5 "chopper pigs".
Provided that liberty to apply to vary the tally
prescribed for dead rail slaughtering shall be
retained until 12 September 1990.
7. Clause 30—Work of Employees in Slaughtering
Sections: In subclause (4)(k)(iii)(bb) insert new
placitum as follows:—
(iv) Dead rail system 22 cents per carcass.
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METAL TRADES (GENERAL)
AWARD No. 13 of 1965.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Society of Engineers, Moulders
and Foundry Workers Industrial Union
of Workers, Western Australian Branch
and
Turbine Components Australia Ltd.
No. 1734 of 1989(R).
TURBINE COMPONENTS AUSTRALIA LTD
(PRECISION COMPONENTS FOUNDRY)
ORDER No. 1734 of 1989(R).
COMMISSIONER R.N. GEORGE.
13th day of March 1990.
Order.
FIAVING heard Ms D. Blaskett on behalf of the
Applicant and Mr C. Mitsopoulos on behalf of the
Respondent, and by consent, the Commission, being
satisfied that the matter is consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the Turbine Components Australia Ltd
(Precision Components Foundry) Order No. 1366
of 1988 be cancelled and replaced by the following
new Order No. 1734 of 1989(R).
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1—Title.
This Order shall be known as the Turbine
Components Australia Ltd (Precision Components
Foundry) Order No. 1734 of 1989(R) and replaces Order
No. 1366 of 1988.
1.
2.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

2.—Arrangement.
Title.
Arrangement.
State Wage Principles — September 1989.
Area and Scope.
Definitions.
Date of Operation.
General Conditions of Employment.
Wages.
Hours of Work.
Safety, Clothing and Equipment.
Payroll Deduction of Union Dues.
Superannuation.
Redundancy.
Adjustment of Rates.
Structural Efficiency.
Schedule — Memorandum of Understanding.

2A.—State Wage Principles — September 1989.
It is a term of this Order that the Union undertakes for
the duration of the principles determined by the
Commission in Court Session in Application No. 1940
of 1989, not to pursue any extra claims, award or over
award except when consistent with the State Wage
Principles.
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3.—Area and Scope.

This Order shall apply to those employees who are
members of or eligible to be members of the
Australasian Society of Engineers, Moulders and
Foundry Workers, Industrial Union of Workers,
Western Australian Branch and who are employed by
Turbine Components Australia Ltd at its Canning Vale
premises in the precision casting and production of
turbine engine blades.
4.—Definitions.
"Ceramic Mould, Furnace and Casting Process
Tradesperson" means a tradesperson who is engaged in
the maintenance of all facility equipment and also
engaged in the manufacture of ceramic moulds, cast
assemblies and any subsequent heat treatment
operations.
"Probation Level" means the level at which a wax
core pinning operator will commence and also
undertake and successfully complete within three
months of commencement of employment the required
training for advancement to the next level. Failure to
successfully complete the necessary training may result
in the employee's services being terminated or that
employee being transferred to another position within
the company should such a position become
available.
"Wax Core Pinning Operator" means an employee
who is engaged in the manufacture of wax patterns and
their subsequent preparation, assembly and
verification of conforming to laid down methods of
manufacture.
"Finishing Room Operator/Dresser" means an
employee who is engaged in the process of post cast
assembly finishing, component identification marking
and surface finish improvement by use of hand
dressing and automatic barreling.
"Trainee Viewer" means the level at which a viewer
will commence and also undertake and successfuly
complete within three months of commencement of
employment the required training for advancement to
the next level. Failure to successfully complete the
necessary training may result in the employee's services
being terminated or that employee being transferred to
another position within the company should such a
position be available.
"Viewer" means an employee who by means of fixed
gauges is engaged to inspect turbine engine blades
while in production or upon completion as to their
conformity within a specified standard of quality and
accuracy.
"Examiner" means a tradesperson other than one
employed as an Inspector who is engaged to inspect
turbine engine blades while in production or upon
completion as to their conformity within a specified
standard of quality and accuracy.
"Inspector" means a tradesperson who is engaged to
inspect turbine engine blades while in production or
upon completion as to their conformity within a
specified standard of quality and accuracy and who is
authorised to exercise and does exercise a discretion to
pass blades which may not conform to that standard.
"Wet Room Operator" means an employee who is
engaged in repetitive work in the preparation of
castings for inspection by use of various wet
processes.
"Shell Room Operator" means an employee who is.
engaged in the manufacture of ceramic moulds by the
use of both manual and automated processes plus the
make up and control of the required process
solutions.

"Stores Operator" means an employee who is
engaged in the maintenance and control of a spare part
and raw material store and is responsible for the
receiving and issuing of all production associated
materials.
"First Class Machinist" means a tradesperson who is
engaged in setting up or in setting up and operating the
following machines — lathe, boring machine, milling
machine, planing machine, shaping machine, slotting
machine and grinding machine.
"Third Class Machinist" means an employee who
operates any machine set up by a tradesperson or any
machine the setting up of which does not require the
knowledge or skill of a second class machinist.
5.—Date of Operation.
This Order shall commence to operate from the
beginning of the first pay period commencing on or
after 13 February 1990 and shall remain in force for a
period of 12 months and shall continue until cancelled,
or reviewed, or replaced.
6.—Conditions of Employment.
Except as provided by in this Order, the general terms
and conditions of employment shall be as prescribed by
the Metal Trades (General) Award No. 13 of 1965 as
amended Part I — General.
7.—Wages.
(1) The ordinary weekly rate of wage payable to adult
employees shall be set out hereunder —
Classification
Rate PetGroup Week
$
(a) Ceramic Mould, Furnace
and Casting Process
452.70
Tradesperson
A
(b) Wax Core, Pinning
Operator
Probation Level first
three months' service
314.80
356.30
Next six months' service M
364.00
Next six months" service K
366.60
Next six months' service J
Next six months' service I
371.80
Thereafter
H
379.20
(c) Finishing Room
Operator/Dresser
364.00
K
(d) Viewer
Trainee first three
356.30
months
M
Next 12 months' service K
364.00
Next six months' service I
366.60
Next six months' service I
371.80
Thereafter
H
379.20
D
427.10
(e) Examiner
B
445.80
(0 Inspector
(g) Wet Room Operator
First six months
M
356.30
Thereafter
K
364.00
(h) Shell Room Operator
K
364.00
K
364.00
(i) Stores Operator
Machinist
(j)
First Class
D
427.10
Third Class
K
364.00
(2) In addition to the above rates a foundry
allowance as prescribed in the Metal Trades (General)
Award No. 13 of 1965 shall be paid.
(3) Where applicable the tool allowance to be paid
shall be that prescribed in the Metal Trades (General)
Award No. 13 of 1965.
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(4) The above wage rates are structured on the basis
that an employee will be required to perform all duties
required and associated with the production of turbine
engine blades by Turbine Components Australia Ltd
subject to an employee being adequately trained and
competent to carry out duties in a safe manner.
(5) On successful completion of the probation level
and after the first six months as an operator, a wax core
pinning operator may be advanced through the range
ahead of the time specified above as determined by the
employer or in the event of disagreement as agreed
between the employer and the union, or if necessary, as
determined by a Board of Reference.
(6) On successful completion as a trainee viewer and
after the first six months as a viewer, an employee may
be advanced through the range ahead of the time
specified above as determined by the employer or in the
event of disagreement as agreed between the employer
and the union, or if necessary as determined by a Board
of Reference.
8.—Hours of Work.
Hours of work shall be 38 hours per week in
accordance with the Metal Trades (General) Award No.
13 of 1965.
Specifically hours of work shall be:
Monday
eight hours
Tuesday
eight hours
Wednesday
eight hours
Thursday
eight hours
Friday
six hours
Starting and finishing times will be as agreed between
the employer and the union.
An integral condition of employment is that
employees will be required to work shift work as and
when directed by the employer provided the provisions
of Clause 15.—Shift Work of the Metal Trades (General)
Award No. 13 of 1965 are met.
9.—Safety, Clothing and Equipment.
Provision and wearing of the appropriate safety
equipment and industrial clothing will be as agreed
between the employer and the Union from time to
time.
10.—Payroll Deduction of Union Dues.
The Company will make subscription deductions for
union dues where an employee so requests.
11.—Superannuation.
The Company will introduce Occupational Superannuation as provided for in the March 1987 National
Wage Case. A superannuation scheme mutually agreed
between the employer and the Union will be introduced on or about 1 September 1988.
12.—Redundancy.
Redundancy will be strictly in accordance with the
provisions of the Metal Trades (General) Award No. 13
of 1965 as amended.
13.—Adjustment of Rates.
The rates prescribed in Clause 7 of this Order shall be
adjusted in accordance with any decision of the
Commission in Court Session which alters wage rates
generally.
14.—Structural Efficiency.
The parties agree to progress structural efficiency
negotiations in line with the concept and spirit of intent
of the Memorandum of Understanding as prescribed in
the Schedule appended to this Order.
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Schedule.
Memorandum of Understanding between the
Australian Society of Engineers, Moulders and
Foundry Workers, Industrial Union of Workers,
Western Australian Branch
and
Turbine Components Australia Ltd.
(1) In line with the decision of the Commission in
Court Session in Application No. 1940 of 1989 the
parties are committed to award restructuring which will
provide for improvement in efficiency and productivity
in the Company.
(2) The parties agree that award restructuring will
also provide the opportunity for employees to obtain
better paid and more varying and fulfilling jobs.
(3) A main desire of the parties is to further develop
the new wage and classification structure which will
promote the objectives sought in points (1) and (2)
above.
(4) To enhance the implementation of award
restructuring and to allow for the particular needs of the
industry in Western Australia to be explored and
addressed, the parties agree to establish a working
group to examine appropriate national proposals for
award restructuring for this industry including any new
classification structure and appropriate definitions.
(5) The parties accept that training in the non-trade,
trade and post-trade areas is broadening and changing
and commit themselves to assist in developing agreed
training modules and courses within the structures
provided by the State Employment Skills Development
Authority (SESDA) (when operative) and the
appropriate training board or any other agreed
accredited body/authority.
(6) The parties state that award restructuring should
not be used as a vehicle for job shedding. On the
contrary, through improved industry competitiveness,
award restructuring should enhance job security.
(7) The parties agree to discuss all structural
efficiency measures and are committed to modernising
the terms of the award so that it provides for more
flexible working arrangements, improves the quality of
working life, enhances skills and job satisfaction and
assists positively in the restructuring process.
(8) The parties agree that structural efficiency
measures are not a repeat of the second tier exercise and
note that proposals for change should not be
approached in a negative cost cutting manner.
(9) In the transition from the old classification
structure to any new structure that may be developed
and to avoid disputation on future reclassification the
following principles and procedures should apply —
(a) Employees will transfer to any new classification structure without loss of pay in accordance with a schedule agreed between the
parties which will line-up the old classifications with any new levels.
(b) In the event that there is a claim for reclassification by an employee to a higher level under
any new structure on the ground that the
employee possesses equivalent skill and
knowledge gained through on the job
experience or on any other ground the
following principles apply —
(i) the parties agree that the existing award
disputes avoidance procedure shall be
followed;
(ii) agreed competency standards, where
practicable, shall be established by the
parties in conjunction with TAFE and
SESDA (when operative) for all levels
in any new classification structure
before any claims for reclassification
are processed;
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(iii) where practicable, an agreed authority
such as TAFE and SESDA (when
operative) shall test the validity of any
employee's claim for reclassification.
(c) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
employer,
(10) An employee employed by the Company at the
time of transition to any new classification structure
shall not be forced to acquire skills beyond the
requirements of their new classification level subject to
agreement between the parties as to which skills are
appropriate. However, it is anticipated that a
combination of increased job satisfaction and
increased monetary reward will persuade existing
employees to undertake further skills acquisition.
(11) Adult apprenticeships will be a consideration of
any restructured award classification structure.
(12) Consistent with the ACTU's undertaking to the
National Wage Case decision and in accordance with
the State Wage Case decision employees do and shall
perform a range of duties including work which is
incidental or peripheral to their main trades or
functions, subject to safety requirements and the
individual's competency to perform the work. However,
such incidental or peripheral work shall not have effect
of de-skilling either individual employees or
classifications.
(13) The parties recognise that for industry
restructuring to be effective the process must be ongoing, particularly in respect to training. However, it is
acknowledged that prior to the second monetary
amounts referred to in the September 1989 State Wage
Case being available the parties will have demonstrated
compliance with award restructuring under the
Structural Efficiency Principle by appropriate award
changes being agreed.
It is the intention of the parties to have these changes
finalised within six months of the first monetary
adjustment under the Structural Efficiency Principle or
earlier if agreed between the parties.
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MINERAL SANDS MINING AND PROCESSING
INDUSTRY AWARD No. 38 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers
and
Associated Minerals Consolidated.
No. 412 of 1989.
COMMISSIONER J.F. GREGOR.
26th day of January 1990.
Order.
HAVING heard Mr N. Cinquina on behalf of the
Applicant and Mr G.D. McKenzie on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the Mineral Sands Mining and Processing
Industry Award 1981 as amended be further
amended in the terms of the attached Schedule
with effect from the first pay period commencing
on or after the 7th day of December 1989.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

Schedule.
Clause 27. — Wages: Insert a new subclause (3)(b) as
follows:—
(b) A worker shall be paid an additional allowance at the rate of 21 cents per hour when
working in the beneficiation plant provided
that when the work is performed in a controlled environment or if the worker has been
supplied with protective clothes, no allowance will be paid. This clause shall only apply
at operations conducted by AMC Mineral
Sands Ltd.
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MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS
AWARD No. 29 of 1974.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Belmont Park Motel and Others
and
Federated Liquor and Allied Industries
Employees' Union of Australia.
Western Australian Branch,
Union of Workers.
No. 2178Aof 1989.
COMMISSIONER C.B. PARKS.
6th day of March 1990.
Order.
HAVING heard Mr D.M. Jones on behalf of the
Applicants and Mr J.W. Bullock on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Motel, Hostel, Service Flats and
Boarding House Workers Award No. 29 of 1974 as
varied, be further varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 12th day of
February 1990 except as otherwise prescribed
therein.
[L.S.J

(Sgd.) C.B. PARKS,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and
insert in lieu thereof —
2.—Arrangement.
1. Title.
2.
Arrangement.
2A. State Wage Principles — September 1989.
3.
Area.
4.
Scope.
5. Term.
6.
Definitions.
7.
Contract of Service.
8.
Hours.
9.
Additional Rates for Ordinary Hours.
10. Overtime.
11. Casual Workers.
12. Part-Time Workers.
13. Meal Breaks.
14. Meal Money.
15. Sick Leave.
16. Bereavement Leave.
17. Holidays.
18. Annual Leave.
19. Long Service Leave.
20. Payment of Wages.
21. Wages.
21 A. Minimum Wage — Adult Males and Females.
22. Junior Workers.
23. Apprentices.
24. Bar Work.
25. Higher Duties.
26. Uniforms and Laundering.
27. Protective Clothing.
28. Workers' Equipment.
29. Limitation of Work.
30. Board and/or Lodging.
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31. Travelling Facilities.
32. Record.
33. Roster.
34. Change and Rest Rooms.
35. First Ad Kit.
36. Posting of Award and Union Notices.
37. Deleted.
38. Deleted.
39. Under-Rate Workers.
40. Breakdowns.
41. Prohibition of Contracting Out of Award.
42. Location Alowance.
43. Maternity Leave.
44. Trainees.
2. Insert after Clause 2.—Arangement, the
following new clause —
2A.—State Wage Principles — September 1989.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims award or over award except when
consistent with the State Wage Principles.
3. Clause 4.—Scope: Delete this clause and insert in
lieu thereof —
4.—Scope.
This award shall apply to all workers employed
in the callings described in Clause 21.—Wages of
this award, in any establishment or place where
boarders and/or lodgers are catered for, either
permanently or otherwise, or where furnished or
unfurnished apartments are sublet to tenants and
where there is service as to the provision of meals
and/or cleaning. Provided that this award shall not
apply to any establishment bound by the Hotel and
Tavern Workers' Award 1978 No. R31 of 1977.
4. Clause 6.—Definitions:
A. Delete subclause (1) of this clause and insert
in lieu thereof —
(1) (a) "Bar Attendant — category 1"
shall mean a worker over the age of
18 years who serves liquor for sale
from behind a bar counter, and
shall include a worker employed
in the sale of liquor from a bottle
department.
(b) "Bar Attendant — category 2"
shall mean a worker over the age of
18 years who in addition to performing the normal duties of a
"Bar Attendant — category 1", as
defined in paragraph (a) hereof,
shall be required by the employer
to have a knowledge of the preparation and/or mixing of drinks
and where necessary carry out
such duties.
B. Delete subclause (13) of this clause and insert
in lieu thereof —
(13) "Spread of Shift" shall mean the time
which elapses from the worker's actual
starting time to the worker's actual
finishing time on each work period.
C. Add after subclause (13) of this clause, the
following new subclause —
(14) "Rostered Day Off shall mean the day or
days, not being holidays, when the worker
is not rostered to work any ordinary hours
of work: provided that a worker's rostered
day off shall be a period of 24 hours commencing from the cessation of an
ordinary hours work period.
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5. Clause 7.—Contract of Service: Delete this clause
and insert in lieu thereof —
7.—Contract of Service.
(1) Except for a casual worker, the contract of
service shall be terminable in accordance with the
following provisions:
(a) In the first year of continuous service —by
the giving of one day's notice on either
side or the payment or forfeiture, as the
case may be, of one day's pay.
(b) In the second year of continuous service
— by the giving of one week's notice on
either side or the payment or forfeiture, as
the case may be, of one week's pay.
(c) In the third and succeeding years of
continuous service — by the giving of two
weeks' notice on either side or the
payment or forfeiture, as the case may be,
of two weeks' pay. Provided that an
employer and a worker may agree to
reduce the notice period to no less than
one week.
(2) For the purposes of this clause the term "one
day's notice" shall mean notice to terminate
employment at the end of the worker's shift on the
following working day. In the case of subclause
(l)(b) and (c) the notice period shall commence to
operate on and from the date it is given, provided
the notice is given prior to the commencement of
the ordinary hours work period on that day. The
term "one day's pay" shall mean seven hours and
36 minutes (7.6 hours) wages paid at the ordinary
hourly rate, provided that in the case of a part-time
worker the ordinary hourly rate shall be calculated
on the number of hours that the worker would have
normally worked.
(3) Notwithstanding the provisions of this
clause, an employer may dismiss a worker for
misconduct, in which case, the worker shall be paid
all wages due up to the time of dismissal.
6. Clause 8.—Hours: Delete this clause and insert in
lieu thereof —
8.—Hours.
(1) (a) Subject to this clause and except as
provided elsewhere in this award, the ordinary
hours of work shall be 76 per fortnight.
(b) The ordinary hours of work shall be
exclusive of meal breaks and be so rostered that a
worker shall not be required to commence work on
more than 10 days in each fortnight.
(c) Each ordinary hours work period shall not
be less than four nor more than 10 ordinary hours,
and shall be worked within a spread of shift not
exceeding 12 hours. Provided that no worker shall
be rostered to work less than three hours
consecutively exclusive of meal breaks.
(d) Where an ordinary hours work period
commences prior to midnight on any day that
work period shall be deemed to have been worked
on the day upon which the ordinary hours work
period commenced. Provided, however, that the
worker shall be paid the appropriate additional
rates provided by Clause 9.—Additional Rates for
Ordinary Hours or Clause 17.—Holidays, according to the actual hours worked in that work
period.
(2) (a) The employer shall have the right to
roster the ordinary hours of work for each worker

according to the needs of the business, but the
employer shall, in the following circumstances,
seek the agreement of each worker:
(i) where the work is to be rostered over more
than seven consecutive work periods: or
(ii) where the proposed rostered hours of
work include work periods exceeding
eight ordinary hours work.
(b) Rostered Days Off shall be so arranged that,
in circumstances where a worker's work roster
includes work periods where more than eight
ordinary hours are regularly worked, two of such
days shall be consecutive.
(3) This clause shall have effect from the
beginning of the first pay period commencing on
or after the 12th day of March 1990.
7. Clause 9.—Additional Rates for Ordinary Hours:
Delete this clause and insert in lieu thereof —
9.—Additional Rates for Ordinary Hours.
(1) A worker who is required to work any of his
ordinary hours between 7.00 p.m. and 7.00 a.m.
Monday to Friday, both inclusive, shall be paid at
the rate of an extra 99 cents per hour for each such
hour, or part thereof worked, with a minimum
payment of $1.98 per day. Provided that any worker
who works the majority of his ordinary hours
between midnight and 7.00 a.m. shall be paid $1.04
per hour extra for each such hour, or part thereof
worked.
(2) All time worked during the ordinary hours of
work on Saturdays and Sundays shall be paid for at
the rate of time and a half.
(3) A worker who is required to work any of his
ordinary hours on any day in more than one period
of employment, other than for meal breaks as
prescribed in accordance with the provisions of
Clause 13.—Meal Breaks, of this Award, shall be
paid an allowance of $ 1.65 per day, for such broken
work period worked.
(4) The provisions of subclauses (1) and (2)
hereof shall not apply to any work performed on a
holiday and to which the provisions of subclause
(2) of Claus 17.—Holidays, are applicable.
(5) The provisions of this clause shall not apply
to part-time or casual workers.
8. Clause 10.—Overtime: Delete this clause and
insert in lieu thereof —
10.—Overtime.
(1) Overtime shall mean all work performed
outside of the rostered ordinary hours of work or
outside the daily spread of shift.
(2) All overtime worked between Monday to
Friday, both inclusive, shall be paid for at the rate
of time and a half for the first two hours and double
time thereafter. All overtime worked on a Saturday
or Sunday, shall be paid for at the rate of double
time.
(3) A worker recalled to work overtime after
leaving the employer's work establishment shall be
paid
for at least three hours at the appropnate rate,
and tlme
reasonably spent in getting to and from
work sha11 be
counted as time worked,
(4) When overtime work is necessary it shall,
wherever reasonably practicable, be so arranged
that a worker has at least eight consecutive hours
offduty between successive work periods. A worker
(other than a casual) who works so much overtime
between the termination of one ordinary hours
work period and the commencement of the next
ordinary hours work period that he has not had at
least eight consecutive hours off duty between
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those times shall, subject to this paragraph, be
released after completion of such overtime until he
has had eight consecutive hours off duty without
loss of pay of ordinary working time occurring
during such absence. If on the instructions of the
employer, the worker resumes or continues work
without having had such eight consecutive hours
off duty he shall be paid at double rates until he is
released from duty for such period and he shall
then be entitled to be absent until he has eight
consecutive hours off duty without loss of pay for
ordinary working time occurring during such
absence.
(5) In computing overtime each day shall stand
alone but —
(a) when a worker works overtime which
continues beyond midnight on any day,
the time worked after midnight shall be
deemed to be part of the previous day's
work for the purpose of this clause; or
(b) when a worker works overtime
continuous with an ordinary hours work
period to which the provisions of
subclause (l)(d) of Clause 8—Hours
applies, such overtime work shall be paid
for at the overtime rate appropriate for the
day upon which the overtime work is
actually performed.
(6) By agreement between the employer and a
worker, time off during ordinary hours shall be
granted instead of payment of overtime pursuant to
the provisions of this clause. Such time off shall be
equivalent to the amount of overtime worked
multiplied by the appropriate penalty rate, and
may be added to annual leave or taken at a
mutually convenient time specified at the time of
making the agreement.
(7) Notwithstanding anything contained in this
award:
(a) An employer may require any worker to
work reasonable overtime at overtime
rates and such worker shall work overtime in accordance with such requirements.
(b) No organisation, party to this award or
worker or workers covered by this award,
shall in any way, whether directly or
indirectly, be a party to or conemed in any
ban, limitation or restriction upon
working of overtime in accordance with
the requirements of this clause.
9. Clause 11.—Casual Workers: Delete this clause
and insert in lieu thereof —
11.—Casual Workers.
(1) A casual worker shall mean a worker
engaged and paid as such, and whose employment
may be temrnated by the giving of one hour's
notice on either side, or the payment or forfeiture,
as the case may be, of one hour's pay.
(2) Casual workers shall not be engaged for less
than two consecutive hours per time.
(3) A casual worker shall be paid only the
following hourly wage rates for any work performed:
Classifications (total wage per hour):
Days
Other than Holidays
Holidays
S
$
(1) Chef
13.15
21.92
(2) Qualified Cook
12.18
20.30
(3) Cook Employed Alone
11.61
19.35
(4) Breakfast and/or Other Cooks
11.48
19.14
(5) Bar Attendant —
Category 1
11-59
19.32
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Days
Other than Hofida
Holidays
S
$
19.71
(6) Bar Attendant —
Category 2
11.83
11.89
19.82
(7) Cellarman
12.18
20.30
(8) Head Waiter/Waitress
12.18
20.30
(9) Head Steward/Stewardess
12.18
20.30
(10) Hostess
11.32
18.86
(U) Waiter/Waitress
11.32
18.86
(12) Steward/Stewardess
12.47
20.78
(13) Housekeeper/Supervisor
11.20
18.67
(14) Night Porter
11.20
18.67
(15) Hall Porter
11.20
18.67
(16) Lift Attendant
11.59
19.32
(17) Cashier
11.32
18.86
(18) Snack Bar Attendant
12.18
20.30
(19) Butcher
11.20
18.67
(20) Kitchenhand
(21) Commissionaire and/or Car
Parking Attendant
11.20
18.67
(22) Security Officer
12.18
20.30
11.59
19.32
(23) Timekeeper
(24) Storeman
11.48
19.14
11.20
18.67
(25) Housemaid
11.20
18.67
(26) Laundress
(27) Cleaner
11.20
18.67
12.18
20.30
(28) Maintenance Man
18.67
(29) Gardener
11.20
11.20
18.67
(30) Yardman
11.20
18.67
(31) General Hand
10. Clause 12.—Part-Time Workers: Delete this
clause and insert in lieu thereof —
12.—Part-Time Workers.
(1) A part-time worker shall mean a worker who,
subject to the provisions of Clause 8.—Hours,
regularly works no less than 20 ordinary hours per
fortnight nor less than three hours per work
period.
(2) (a) Except as provided by subclause (3)
hereof, a part-time worker shall be paid the
following hourly wage rates for any work
performed:
Classifications (total wage per hour):
(A)
(S)
(C)
Monday Saturday
to
and
Friday Sunday Holidays
S
S
S
10.41
12.50
20.83
0) Chef
9.64
11.57
19.28
(2) Qualified Cook
9.19
11.03
18.38
(3) Cook Employed Alone
(4) Breakfast and/or
9.09
10.91
Other Cooks
18.18
(5) Bar Attendant —
Category 1
9.18
11.01
18.35
(6) Bar Attendant —
Category 2
9.36
11.24
18.73
9.41
11.30
18.83
(7) Cellarman
11.57
19.28
9.64
(8) Head Waiter/Waitress
11.57
19.28
(9) Head Steward/Stewardess 9.64
(10) Hostess
11.57
19.28
9.64
(U) Waiter/Waitress
10.76
17.93
8.96
(12) Steward/Stewardess
10.76
17.93
8.96
(13) Housekeeper/Supervisor
19.75
9.88
11.85
(14) Night Porter
10.65
17.75
8.88
17.75
(15) Hall Porter
10.65
8.88
17.75
(16) Lift Attendant
8.88
10.65
18.35
(17) Cashier
11.01
9.18
17.93
(18) Snack Bar Attendant
10.76
8.96
(19) Butcher
9.64
11.57
19.28
(20) Kitchenhand
17.75
8.88
10.65
17.75
10.65
(21) Commissionaire and/or
Car Parking Attendant
8.88
(22) Security Officer
9.64
11.57
19.28
(23) Timekeeper
18.35
9.18
11.01
(24) Storeman
9.09
10.91
18.18
(25) Housemaid
8.88
10.65
17.75
(26) Laundress
8.88
10.65
17.75
(27) Cleaner
8.88
10.65
17.75
(28) Maintenance Man
9.64
11.57
19.28
(29) Gardener
8.88
30.65
17.75
(30) Yardman
8.88
10.65
17.75
8.88
10.65
17.75
(31) General Hand
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(b) A part-time worker paid the wages provided
in paragraph (a) hereof, shall receive payment for
annual leave, holidays, bereavement leave, and
sick leave on a pro rata basis in the same proportion
as the number of hours regularly worked each
fortnight bears to 76 hours.
(c) A part-time worker paid the hourly wage
rates contained in this subclause shall, for any
overtime worked, be paid the appropriate overtime
rates calculated only on the hourly rate contained
in column (A) hereof.
(3) Notwithstanding the provisions of subclause
(2) hereof, the wage rates prescribed by Clause
21.—Wages shall apply in lieu thereof to a parttime worker engaged on or after 1 June 1990 and
any such worker shall receive payment for wages,
annual leave, holidays, bereavement leave, and
sick leave on a pro rata basis in the same proportion
as the number of hours regularly worked each
fortnight bears to 76 hours.
11. Clause 13.—Meal Breaks: Delete this clause and
insert in lieu thereof —
13.—Meal Breaks.
(1) Every worker shall be entitled to a meal
break of not less than one half hour nor more than
one hour:
(a) after not more than five hours of work in
cases where the work period does not
exceed eight ordinary hours; or
(b) after not more than six hours of work in
cases where the work period exceeds eight
ordinary hours.
Where it is not possible for the employer to grant
a meal break on any day, the said meal break shall
be treated as time worked and the worker shall be
paid at the rate applicable to the worker at the time
such meal break is due, plus 50 per cent of the
ordinary hourly rate applying to such worker, until
such time as the worker is released for a meal.
(2) In addition to a break for a meal, there may
be one other break of at least two hours during each
shift. Such break may include a meal break.
12. Clause 14.—Meal Money: Delete this clause and
insert in lieu thereof —
14.—Meal Money.
Any worker who is required to work overtime for
two hours or more on any day, without being
notified on the previous day or earlier, that he or
she will be so required to work such overtime, will
either be supplied with a substantial meal by the
employer or be paid S6.10 meal money.
13. Clause 15.—Sick Leave:
A. Delete paragraph (b), of subclause (1) of this
clause and insert in lieu thereof —
(b) Entitlement to payment shall accrue at
the rate of six and one-third hours' pay
for each completed month of service
with the employer.
B. Add after subclause (7) of this clause, the
following new subclause —
(8) The provisions of this clause shall not
apply to a casual worker.
14. Clause 16.—Bereavement Leave: Delete this
clause and insert in lieu thereof —
16.—Bereavement Leave.
(1) A worker shall, on the death within Australia
of a wife, husband, de facto wife or defacto husband,
father, father-in-law, mother, mother-in-law,
brother, sister, child or stepchild or grandparent,
be entitled on notice to leave up to and including
the day of the funeral of such relation, and such

leave shall be without deduction of pay for a period
not exceeding the number of ordinary hours that
would have been worked by the worker in the two
work periods rostered to be worked on the day of
and the day preceding the funeral. Proof of such
death shall be furnished by the worker to the
satisfaction of his employer if he so requests.
(2) The provisions of this clause shall have no
effect while the period of entitlement to leave
coincides with any other period of leave that may
be due to the worker concerned.
(3) The provisions of this clause shall not apply
to a casual worker.
15. Clause 17.—Holidays:
A. Delete subclauses (1) and (2) of this clause and
insert in lieu thereof —
(1) (a) Subject to any other provision of
this award, the following days or
the days observed in lieu shall be
observed as paid holidays: New
Year's Day, Australia Day, Labour
Day, Good Friday, Easter Monday, Anzac Day, State Foundation
Day, Sovereign's Birthday, Christmas Day and Boxing Day. Provided that another day may be
taken as a holiday by arrangement
between the parties in lieu of any of
the days named in this subclause.
(b) When any of the days mentioned
in paragraph (a) hereof falls on a
worker's rostered day off the
holiday shall be observed on the
next rostered working day. In this
case the substituted day shall be a
holiday witout deduction of pay
and the day for which it is
substituted shall not be a holiday.
(2) All work done on any such holiday
shall be paid for at the rate of double
time and a half, with a minimum payment as for four hours' work. Provided
that the minimum payment as for four
hours' work shall not apply in the case
of a worker who, having commenced
an ordinary hours work period at a time
preceding any of the holidays, works
less than four hours on any such day.
B. Add after subclause (3) of this clause, the
following new subclause —
(4) The provisions of this clause shall not
apply to a casual worker.
16. Clause 18.—Annual Leave:
A. Delete subclause (4) of this clause and insert in
lieu thereof —
(4) Any time in respect of which a worker is
absent from work, shall not count for
the purpose of determining his right to
annual leave, unless it is an absence
during which he is entitled to claim sick
pay or time spent on holidays, annual
leave and long service leave as
prescribed by this award, or it is an
absence approved by the employer.
B. Delete paragraph (b), of subclause (6) of this
clause and insert in lieu thereof —
(b) If, after one month's continuous service
in any qualifying 12 monthly period, a
worker leaves his employment, or his
employment is terminated by the
employer through no fault of the
worker, the worker shall be paid 12%
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hours' pay at his ordinary rate of wage
in respect of each completed month of
continuous service.
C. Delete subclause (7) of this clause and insert in
lieu thereof —
(7) With the consent of the employer and
the worker, annual leave may be taken
in more than one period provided that
one of these periods shall not be less
than two weeks.
D. Add after subclause (8) of this clause, the
following new subclause —
(9) The provisions of this clause shall not
apply to a casual worker.
17. Clause 20.—Payment of Wages: Delete this
clause and insert in lieu thereof —
20.—Payment of Wages.
(1) (a) The employer may elect to pay workers
in cash, by cheque or by means of a credit transfer
to a bank, building society or credit union account
in the name of the worker. The day that the credit
transfer is credited to the worker's account shall be
deemed to be the date of payment.
(b) Payment shall be made within three trading
days from the last day of the pay period and if in
cash or by cheque shall be made during the
worker's ordinary working hours.
(c) No employer shall change its method of
payment to workers without first giving them at
least four weeks' notice of such change.
(2) (a) The employer shall pay workers weekly
or fortnightly in accordance with subclause (1) of
this clause.
(b) The employer shall not change the
frequency of payment to workers without first
giving those employees at least four weeks' notice
of such change.
(c) The method of introducing a fortnightly pay
system shall be by the payment of an additional
week's wages in the last weekly pay before the
change to fortnightly pays to be repaid by equal
fortnightly deductions made from the next and
subsequent pays provided the period for
repayment shall not be less than 20 weeks or some
other method agreed upon by the employer and the
worker.
(3) Workers, who are paid by cash or cheque,
whose day off falls on a pay day shall be paid their
wages upon request from the worker to the
employer, prior to the worker taking the day off.
(4) For the purposes of effecting the rosteringoff
of workers as provided by this award, ordinary
wages may be paid either for the actual hours
worked each pay period or an amount being
calculated on the basis of the average of 38 hours
per week.
(5) A worker who lawfully terminated his
employment, or is dismissed for reasons other than
misconduct, shall be paid all wages due to him by
the employer on the day of termination of his
employment or as soon as practicable after the date
of termination of his employment.
18. Clause 21.—Wages: Delete this clause and insert
in lieu thereof —
21.—Wages.
The following shall be the minimum fortnightly
rates of wages payable to workers covered by this
award:

70W.A.I.G.

(1) Classifications (total wage per fortnight):
Beginning the first pay
period commencing
on or after
12.2.90
12.5.90
S
S
693.10
723.10
(1) Chef
641.70
671.70
(2) Qualified Cook
611.70
636.70
(3) Cook Employed Alone
(4) Breakfast and/or Other Cooks
605.10
630.10
(5) Bar Attendant —
610.70
Category 1
635.70
(6) Bar Attendant —
Category 2
623.20
648.20
(7) Cellarman
626.70
651.70
641.70
666.70
(8) Head Waiter/Waitress
641.70
666.70
(9) Head Steward/Stewardess
641.70
666.70
(10) Hostess
596.30
621.30
(ID WaiterAVaitress
596.30
(12) Steward/Stewardess
621.30
656.90
681.90
(13) Housekeeper/Supervisor
(14) Night Porter
590.30
615.30
(15) Hall Porter
590.30
615.30
590.30
(16) Lift Attendant
615.30
(17) Cashier
610.70
635.70
(18) Snack Bar Attendant
596.30
621.30
641.70
(19) Butcher
666.70
(20) Kitchenhand
590,30
615.30
(21) Commissionaire and/or Car
Parking Attendant
590,30
615.30
(22) Security Officer
641.70
666.70
610.70
(23) Timekeeper
635.70
(24) Storcman
605.10
630.10
590.30
(25) Housemaid
615.30
590.30
(26) Laundress
615.30
590.30
(27) Cleaner
615.30
(28) Maintenance Man
641.70
666.70
(29) Gardener
590.30
615.30
(30) Yardman
590.30
615.30
590.30
615.30
(31) General Hand
(2) In-Charge Rates: A worker (other than a
Chef, Housekeeper/Supervisor, Head Waiter/
Waitress or Head Steward/Stewardess) who is
appointed and placed in charge of other workers by
the employer shall be paid the following rates in
addition to his or her normal wage —
Per Fortnight
$
$
(a) if placed in charge of
16.20 16.70
less than six workers
(b) if placed in charge of
six to 10 workers
21.60 22.20
(c) if placed in charge of
11 to 20 workers
24.80 25.50
(d) if placed in charge of
more than 20 workers
41.60 42.80
19. Clause 21 A.—Minimum Wage — Adult Males
and Females: Delete this clause and insert in lieu
thereof —
21 A.—Minimum Wage — Adult Males
and Females.
Notwithstanding the provisions of this award,
no worker (including an apprentice), 21 years of
age or over, shall be paid less than $497.60 per
fortnight as his ordinary rate of pay in respect of the
ordinary hours of work prescribed by this award,
but that minimum rate of pay does not apply where
the ordinary rate of pay (including any part thereof
payable in addition to the award rate) is not less
than $497.60.
Where the said minimum rate of pay is applicable the same rate shall be payable on holidays,
during annual leave, sick leave, long service leave
and any other leave prescribed by this award.
Notwithstanding the foregoing, where in this
award an additional rate is prescribed for any work
as a percentage, fraction or multiple of the ordinary
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rate of pay, it shall be calculated upon the rate
prescribed in this award for the classification in
which the worker is employed.
20. Clause 22.—Junior Workers: Delete this clause
and insert in lieu thereof —
22.—Junior Workers.
(1) Subject to the provisions of the Liquor
Licensing Act 1988, workers under the age of 21
years may be employed as junior workers in any of
the occupations covered by this award, other than
an apprenticeship trade. Provided that no junior
female worker under the age of 18 years shall be
employed in the classification of housemaid.
(2) The minimum fortnightly rates of wages for
work in ordinary time to be paid to junior workers
shall be as follows:—
Percentage of the
Lowest Adult Male
or Female Total Rate
Under 18 years of age
70
Between 18 and 19 years
of age
80
At 19 years of age
Full Adult Rates
Provided that any junior worker employed in
classifications (5), (6) and (7) in Clause 21.—Wages
of this award, shall be paid full adult rates.
21. Clause 23.—Apprentices: Delete the preamble to
subclause (6) of this clause and insert in lieu
thereof —
Wages (per fortnight) expressed as a percentage
of the "Tradesman's Rate" —
22. Clause 24.—Bar Work: Delete this clause and
insert in lieu thereof —
24.—Bar Work.
(1) Any worker, other than a Bar Attendant who,
in addition to his or her normal duties is required to
dispense liquor from a bar, shall be paid a flat rate
of 65 cents per day in addition to the rate prescribed
for such normal duties.
(2) Any worker employed as a Bar Attendant,
who in addition to the ordinary work of such
classification, is required to be responsible for and/
or the purchasing of stock, shall be paid an amount
of $10.70 per fortnight in addition to the rate
prescribed for a Bar Attendant.
23. Clause 26.—Uniforms and Laundering: Delete
subclauses (2), (3) and (4) of this clause and insert in lieu
thereof —
(2) Subject to subclause (3) hereof, an employer
requiring any of the articles of clothing to be worn
as described in subclause (1) of this clause, shall
cause such clothing to be laundering at his own
expense or otherwise shall pay to the worker
concerned $4.30 per fortnight as a laundry allowance.
(3) Where a cook wears the ordinary apparel
usually worn by cooks such as black and white
check or white trousers, white coats, white shirt,
white apron and cap, such garments shall be
laundered at the employer's expense or otherwise
the worker shall be paid $6.40 per fortnight as a
laundry allowance.
(4) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
24. Clause 27.—Protective Clothing: Delete
subclause (5) of this clause and insert in lieu
thereof —
(5) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
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25. Clause 28.—Workers' Equipment: Delete this
clause and insert in lieu thereof —
28.—Workers' Equipment.
All knives, choppers, tools, brushes, towels and
other utensils, implements and material which
may be required to be used by the worker for the
purpose of carrying out his duties, shall be supplied
by the employer free of charge.
Provided that where a worker is required by the
employer to use his own knives he shall be paid an
allowance of $8.60 per fortnight.
26. Clause 30.—Board and/or Lodging: Delete this
clause and insert in lieu thereof —
30.—Board and/or Lodging.
(1) No worker shall be compelled to board and/
or lodge on the employer's premises and it shall not
be a condition of employment that any worker
shall board and/or lodge on the employer's
premises, but where by mutual consent board and/
or lodging is provided, the employer shall be
entitled to deduct in respect of such worker the
following maximum amounts per fortnight:
(a) Full board and lodging of 42 meals per
fortnight:
(i) single accommodation — $121.10
per fortnight.
(ii) shared accommodation — $90.90 per
fortnight.
(b) Individual meals — $2.25 each.
(c) Junior workers who are in receipt of less
than the full adult rates, shall not have
deducted an amount in excess of 70 per cent
of the rates prescribed in paragraph (a)
hereof.
(d) The rates prescribed in paragraph (a) hereof
shall be reduced pro rata for any period less
than a fortnight.
(2) Mutual consent for the purpose of this clause
means a document which the worker has signed
agreeing to the amount of board and/or lodging
offered by the employer. Such agreement may be
cancelled by either party giving 14 days' notice in
writing to the other party.
(3) Workers sleeping in shall be provided with a
common sitting room apart from their bedrooms
and shall have access to a properly equipped
bathroom and also have access to a laundry at such
times as are mutually agreed upon between the
worker and the employer. Provided where a worker
is required to use a coin operated washing machine
and/or dryer in a laundry, the board and/or
lodging charges for that worker shall be reduced by
an amount of $2.60 per fortnight.
(4) Any dispute in respect to the application of
this clause shall be referred to a Board of
Reference.
27. Clause 31.—Travelling Facilities: Delete
subclause (3) of this clause and insert in lieu
thereof —
(3) Where a worker is engaged by an employer to
proceed to work at a place above the 26th parallel of
South latitude, the fares of such worker shall be
paid by the employer who may deduct the amount
thereof from the worker's first and subsequent
fortnightly wages. Provided that such amount
deducted shall not exceed 50 per cent of the
worker's fortnightly wage. Provided further that the
amount so deducted shall be refunded to the
worker if he works for the employer for at least six
months, or if the worker's services are terminated
by the employer before that time, for any reason
other than misconduct.
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28. Clause 32.—Roster: Delete this clause and insert
in lieu thereof —
32.—Record.
(1) Each employer bound by this award shall
maintain a record at each establishment
containing the following information relating to
each worker:—
(a) The name and address given by the
worker;
(b) The age of the worker if paid as a junior
worker;
(c) The classification of the worker and
whether the worker is full-time, part-time or
casual;
(d) The commencing and finishing times of
each period of work each day;
(e) The number of ordinary hours and the
number of overtime hours worked each day
and the totals for each pay period; and
(0 The wages and any allowances paid to the
worker each pay period and any deductions
made therefrom.
(2) (a) At the time of payment of wages the
worker may be given a pay slip showing that part of
the record specified in paragraphs (e) and (f) of
subclause (1) with respect to the pay period for
which payment is being made.
(b) If a pay slip is not given to the worker as
prescribed in paragraph (a) hereof the worker shall
be required to inspect the record and to sign it, if
correct, at the time of payment. The employer shall
not unreasonably withhold the record from
inspection by the worker.
(3) (a) The record may be maintained in one or
more parts depending on the system of recording
used by the employer provided that if the record is
maintained in more than one part, those parts shall
be kept in such a manner as will enable the
inspection referred to in subclauses (2) and (4) to be
conducted at the one establishment.
(b) The employer may, if it is part of normal
business practice periodically send the record or
any part of the record to another person, provided
that the provision of this paragraph shall not
relieve the employer from the obligations with
respect to provisions contained elsewhere in this
clause.
(c) Subject to this clause the record shall be
available for inspection by a duly authorised
official of the union on the employer's premises
from Monday to Friday, both inclusive, between
the hours of 9.00 a.m. to 5.00 p.m. (excepting the
period between 1.00 p.m. and 2.00 p.m.). In the case
of any establishment which is only open for
business after 5.00 p.m. or on a Saturday or Sunday,
the record sh all be open for inspection during all
business hours of that establishment.
(d) The union official shall be permitted
reasonable time to inspect the record and, if he
requires, take an extract or copy of any of the
information contained therein.
(4) (a) If, for any reason, the record is not
available for inspection by the union official when
the request is made, the union official and the
employer or his agent may fix a mutually
convenient time for the inspection to take place.
(b) If a mutually convenient time cannot be
fixed, the union official may advise the employer in
writing that he requires to inspect the record in
accordance with the provisions of this award and
shall specify the period contained in the record
which he requires to inspect.
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(c) Within 10 days of receipt of such advice:
(i) Employers who normally keep the record
at a place more than 40 kilometres from
the GPO, Perth shall send a copy of that
part of the record specified to the office of
the union; and
(ii) Employers who normally keep the record
at a place less than 40 kilometres from the
GPO, Perth shall make the record available to the union official at the time
specified by the union official. If the
record is not then made available to the
union official the employer shall within
three days send a copy of that part of the
record specified to the office of the
union.
(d) In the event of a demand made by the union
which the employer considers unreasonable the
employer may apply to the Western Australian
Industrial Relations Commission for direction. An
application to the Western Australian Industrial
Relations Commission by an employer for direction will, subject to that direction, stay the
requirements contained elsewhere in this
subclause.
29. Clause 33.—Record: Delete this clause and insert
in lieu thereof —
(1) A roster of the ordinary working hours shall
be exhibited in each establishment in such place as
it may be conveniently and readily seen by each
worker concerned.
(2) Such roster shall show —
(a) the name of each worker;
(b) the hours to be worked by each worker each
day and the breaks in shift to be taken.
(3) The roster shall be open for inspection to a
duly accredited representative of the Union, at
such times as the "Record" is so open for
inspection.
(4) The roster shall be drawn up in such a
manner as to show the ordinary working hours of
each worker (other than a casual worker) for at
least a fortnight in advance of the date of the roster,
and may only be altered on account of the sickness
of a worker, or by mutual consent between the
worker and the employer, or by the employer giving
at least one week's notice of such alteration to the
worker.
30. Clause 34.—Change and Rest Rooms: Delete this
clause and insert in lieu thereof —
34.—Change and Rest Rooms.
Each employer shall provide a Change and Rest
Room in cases where workers do not reside on the
premises, which shall be adequately lighted and
ventilated and be sufficiently roomy to accommodate all workers likely to use it at the one time.
Such Rest Rooms shall be provided with a lounge,
couch or bed, steel or vermin-proof lockers,
suitable floor coverings, and a table or tables with
adequate seating accommodation where workers
may partake of meals. These workers shall have
access to a bathroom with hot and cold water
facilities.
Where an employer is unable to provide for
workers the facilities prescribed in this clause, he
may refer any matter in dispute to a Board of
Reference.
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31. Clause 37.—Union Membership: Delete this
clause and insert in lieu thereof —
37.—Deleted.
32. Clause 38.—Board of Reference: Delete this
clause and insert in lieu thereof —
38.—Deleted.
33. Clause 40.—Under-Rate Workers: Delete subclauses (2) and (3) of this clause and insert in lieu
thereof —
(2) In the event of no agreement being arrived at,
the matter may be referred to a Board of Reference
for determination.
(3) After application has been made to a Board,
and pending that Board's decision, the worker
shall be entitled to work for and be employed at the
proposed lesser rate.
34. Clause 42.—Location Allowance: Delete this
clause and insert in lieu thereof —
42.—Location Allowance.
(1) Subject to the provisions of this clause, in
addition to the wages prescribed in Clause 21.—
Wages of this award, a married worker shall be paid
the following fortnightly allowances when
employed in the towns described hereunder.
Town
$
Agnew
25.20
Argyle [see subclause (12)]
64.00
Balladonia
24.00
Barrow Island [see subclause (13)]
19.00
Boulder
10.00
Broome
39.60
Bullfinch
12.00
Carnarvon
20.20
Cockatoo Island
43.60
Coolgardie
10.00
Cue
25.40
Dampier
34.20
Denham
20.20
Derby
41.20
Esperance
7.80
Eucla
27.80
Exmouth
35.20
Fitzroy Crossing
49.60
Goldsworthy
23.80
Halls Creek
56.00
Kalbarri
8.20
Kalgoorlie
10.00
Kambalda
10.00
Karratha
40.20
Koolan Island
43.60
Koolyanobbing
12.00
Kununurra
64.00
Laverton
25.20
Learmonth
35.20
Leinster
25.20
Leonora
25.20
Madura
26.00
Marble Bar
60.40
Meekatharra
21.80
Mount Magnet
26.80
Mundrabilla
27.00
Newman
24.00
Norseman
20.60
Nullagine
60.20
Onslow
41.60
Pannawonica
32.20
Paraburdoo
31.80
Port Hedland
34.00
Ravensthorpe
13.40
Roeboume
46.20
Sandstone
25.20
Shark Bay
20.20

Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham

23.60
12.00 •
56.60
25.20
31.80
40.00
39.20
25.60
53.60
60.80

(2) Except as provided in subclause (3) of this
clause, a worker who has:
(a) a dependant shall be paid double the
allowance prescribed in subclause (1) of
this clause.
(b) a partial dependant shall be paid the
allowance prescribed in subclause (1) of
this clause plus the difference between
that rate and the amount such partial
dependant is receiving by way of a district
or location allowance.
(3) Where a worker is provided with board and
lodging by his/her employer, free of charge, such
employee shall be paid 66% per cent of the
allowances prescribed in subclause (1) of this
clause.
(4) Except where a worker is eligible for
payment of an additional allowance under
subclause (2) of this clause, but on 31 December
1987 was in receipt of an amount in excess of that
under General Order 603 of 1987, that worker shall
continue to receive the allowance at the higher rate
until 1 July 1988 when the difference between the
rate being paid and that due under subclause (2) of
this clause shall be reduced by SSVb per cent; the
difference remaining on 1 January 1989 shall be
reduced by 50 per cent from that date and payment
in accordance with subclause (2) of this clause will
be implemented on 1 July 1989.
(5) Subject to subclause (2) of this clause, junior
workers, casual workers, part-time workers,
apprentices receiving less than adult rate and
workers employed for less than a fortnight shall
receive that proportion of the location allowance as
equates with the proportion that their wage for
ordinary hours that week is to the adult rate for the
work performed.
(6) Where a worker is on annual leave or
receives payment in lieu of annual leave he/she
shall be paid for the period of such leave the
location allowance to which he/she would
ordinarily be entitled.
(7) Where a worker is on long service leave or
other approved leave with pay (other than annual
leave) he/she shall only be paid location allowance
for the period of such leave he/she remains in the
location in which he/she is employed.
(8) For the purposes of this clause:
(a) "Dependant" shall mean —
(i) a spouse or de facto spouse; or
(ii) a child where there is no spouse or
de facto spouse;
who does not receive a district or location
allowance.
(b) "Partial Dependant" shall mean a
"dependant" as prescribed in paragraph
(a) of this subclause who receives a
district or location allowance which is
less than the location allowance
prescribed in subclause (1) of this
clause.
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(9) Where a worker is employed in a town or
location not specified in this clause the allowance
payable for the purpose of subclause (1) of this
clause shall be such amount as may be agreed
between Australian Mines and Metals Association, the Confederation of Western Australian
Industry and the Trades and Labor Council of
Western Australia or, failing such agreement, as
may be determined by the Commission. Provided
that, pending any such agreement or determination, the allowance payable for that purpose shall
be an amount equivalent to the district allowance
in force under this award for that town or location
on 1 June 1980.
(10) Nothing herein contained shall have the
effect of reducing any 'district allowance' payable
to any worker subject to the provision of this award
whilst that worker as at 1 June 1980 remains
employed by his/her present employer.
(11) Subject to the making of a General Order
pursuant to section 50 of the Act, that part of each
location allowance representing prices shall be
varied from the beginning of the first pay period
commencing on or after the 1st day of July of each
year in accordance with the annual percentage
change in the Consumer Price Index (excluding
housing), for Perth measured to the end of the
immediately preceding March quarter, the
calculation to be taken to the nearest 10 cents.
(12) The allowance prescribed for Argyle is
equated to that at Kununurra as an interim
allowance. Liberty is reserved to the parties to
apply for a review of the allowance for Argyle in the
light of changed circumstances occurring after the
date of this Order.
(13) The allowance prescribed for Barrow
Island shall be half the allowance prescribed by
Clause 8 of the Hydrocarbons and Gas
(Production and Processing) Award 1986, which at
the date of this Order is $38.00 per fortnight. Except
for the location allowance prescribed under
subclause (1) the terms of this clause shall not
apply where they are inconsistent with the terms of
Clause 8 of the Hydrocarbons and Gas
(Production and Processing) Award 1986.
35. Clause 45.—Trainees: Delete the number and
title of this clause and insert in lieu thereof —
44.—Trainees.
36. Clause 46.—America's Cup Defence and Special
Events: Delete this clause.
37. Schedule of Respondents: Add to this schedule,
the following name and address —
The Western Australian Hotels Association
Incorporated (Union of Employers),
438 Vincent Street,
Leederville WA 6007.
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NURSES (ROVAL FLYING DOCTOR SERVICE)
AWARD No. 418 of 1982.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Australian Nursing Federation Industrial Union
of Workers
and
Royal Flying Doctor Service of Australia.
No. 1706 of 1989.
COMMISSIONER J.A. NEGUS.
26th day of January 1990.
Order.
HAVING heard Ms J. Ardern on behalf of the
Applicant and Mr T. Jorgenson on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the Nurses (Royal Flying Doctor Service)
Award, No. A18 of 1982 be varied in accordance
with the following Schedule and that such
variation shall have effect from the beginning of
the first pay period commencing on or after the
20th day of December 1989.
[L.S.]

(Sgd.) J.A. NEGUS,
Commissioner.

Schedule.
Clause 21.—Wages: Delete subclause (3) of this
clause and insert in lieu thereof the following:
Column A
Operative Operative
from
from
1.7.88
20.9.88
(3) (a) A nurse who is
required by his/her
employer to hold a
qualification from a
University, College of
Nursing or College of
Advanced Education in
addition to her basic
qualification shall be
paid an allowance of:
$30.60 $31.50
(b) A nurse who is required
by his/her employer to
hold a certificate which
has been endorsed by
the Nurses' Board of
Western Australia shall
be paid:
(i) Certificate
entailing less
than 12 months'
study
$10.20 $10.50
(ii) Certificate
entailing 12 or
more months'
study
$14.20 $14.60
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NURSES (ROYAL FLYING DOCTOR SERVICE)
AWARD No. AI8 of 1982.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Australian Nursing Federation Industrial Union
of Workers
and
Royal Flying Doctor Service of Australia.
No. 2184 of 1989.
COMMISSIONER J.A. NEGUS.
26th day of January 1990.
Order.
HAVING heard Ms J. Ardern on behalf of the
Applicant and Mr T. Jorgenson on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the Nurses (Royal Flying Doctor Service)
Award, No. A18 of 1982 be varied in accordance
with the following Schedule and that such
variation shall have effect from the beginning of
the first pay period commencing on or after the 21 st
day of December 1989.
[L.S.]

(Sgd.) J.A. NEGUS,
Commissioner.

Schedule.
1. Clause 2—Arrangement: Following the number
and words 28. Deduction of Union Subscriptions delete
the heading Respondent and insert in lieu the
following:
29. Schedule of Respondents.
2. Clause 3. — Area and Scope: Delete this clause
and insert in lieu thereof the following:
3.—Area and Scope.
This award shall apply to all registered nurses
employed in the classifications set out in Clause 21.
— Wages by any branch, section or division of the
Royal Flying Doctor Service of Australia Inc, and
shall have effect throughout the State of Western
Australia.
3. Clause 5. — Definitions: Delete this clause and
insert in lieu thereof the following:
5.—Definitions.
"Employer" means any branch, section or
division of the Royal Flying Doctor Service of
Australia Inc.
"Employee" means a nurse who is registered in
Western Australia under the Nurses' Act of 1968
and who is engaged in providing nursing care
within the employer's service.
"Supervisor" means a nurse who is appointed as
such and who is responsible to the Director for the
administration of the nursing service.
"The Union" shall mean the Australian Nursing
Federation, Industrial Union of Workers, Perth.
"Accrued Day(s) Off means the paid days off
accruing to an employee resulting from an
entitlement to the 38 hour week as prescribed by
Clause 6. — Hours of Duty and Overtime of this
award.
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4. Following Clause 28. — Deduction of Union
Subscriptions, add a new Clause 29. — Schedule of
Respondents as follows:
29.—Schedule of Respondents.
Royal Flying Doctor Service of Australia
(Western Australian Division) Inc, Hangar 105,
Jandakot, WA 6164.
Royal Flying Doctor Service of Australia
(Victorian Section) Inc, corner River Street and
Toorak Road, South Yarra, Victoria 3141.
Royal Flying Doctor Service of Australia
(Eastern Goldfields Section) Inc, 56 Picadilly
Street, Kalgoorlie, WA 6430.

PARTICLE BOARD EMPLOYEES'
AWARD 1964 No. 22 of 1964.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
and
Westralian Forest Industries.
No. 2558 of 1989.
COMMISSIONER A.R. BEECH.
14th day of March 1990.
Order.
HAVING heard Ms B.J. Love on behalf of the
Applicant and Ms C. Fitzgibbon on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Particle Board Employees' Award 1964
No. 22 of 1964 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 12th day of
March 1990.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title 29.—Dispute Settlement Procedure, insert a new
number and title as follows:
30. Superannuation.
2. Clause 29.—Dispute Settlement Procedure:
Immediately following this clause, insert the following
new clause:
30.—Superannuation.
(1) Definition: In this clause:
(a) "Approved Occupational Superannuation Fund" means a superannuation fund
which complies with the Occupational
Superannuation Standards Act 1987.
(b) "Fund" means:
(i) Westscheme; or
(ii) any other approved occupational
superannuation fund but only
where the employer notifies the
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union in writing of his/her
intention to join the fund prior to
so doing.
In the event of a dispute, the matter
may be referred to the Western
Australian Industrial Relations
Commission.
(c) "Ordinary Time Earnings" means the
base classification rate, including
supplementary payments where appropriate, leading hand rates, shift penalties
together with any other all-purpose
allowance or penalty payment for work in
ordinary time and shall include in respect
to casual employees the appropriate
casual loadings prescribed by this Award,
but shall exclude any payment for overtime worked, vehicle allowances, fares
and travelling time allowances (including
payments made for travelling relating to
distant work), commission or bonus.
(d) "Eligible Employee" means an employee
whose employment is regulated by this
Award, who has completed one month's
continuous service with the employer, who
becomes a member of the fund, and for
whom three per cent of ordinary time
earnings equals $2.00 per week or more.
The sum of $2.00 shall be increased to
correspond to increase in administrative
charges in Westscheme from time to time.
(d) "Trustee" means the trustee of the relevant
fund.
(2) Contributions.
(a) An employer shall, subjectto subclause(6),
contribute to a fund referred to in
subclause (l)(b) in respect of all eligible
employees an amount equal to three per
cent of each employee's ordinary time
earnings each week with effect from the
first pay period on or after the 12th day of
March 1990, or the employee's commencement date, whichever is the later.
(b) Employer contributions together with any
employee deductions shall be paid
monthly for pay periods completed in each
month. Provided that payments may be
made at such other times and in such other
manner as may be agreed in writing
between the Trustee of the Fund and the
employer from time to time.
(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised absences; or
(ii) annual leave paid out on termination or any other payments paid out
on termination.
(3) Alternative Calculation of Payments: Notwithstanding the provisions of this clause the
payments required to be made to a fund may be
calculated on a basis agreed in writing between the
Union and the employer.
(4) Cessation of Contributions: The obligation of
the employer to contribute to the fund in respect of
an eligible employee shall cease on the last day of the
eligible employee's employment with the employer.
(5) Employee's Additional Voluntary Contributions: Where the rules of the fund allow an eligible
employee to make additional contributions, an
eligible employee may elect to make additional
contributions to the fund and the employer shall,
where an election is made upon the direction of the
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employee, deduct contributions from the employee's
wages and pay them to the fund in accordance with
the direction of the employee and the rules of the
fund.
(6) Employee Entry into Fund.
(a) The employer must provide an employee
with an application to join a fund within 14
days of the operative date of this clause or
within 14 days of an employee's
commencing employment, whichever is
the later.
(b) The employer is not obliged to make
contributions to a fund:
(i) where an employee has completed
a letter of denial; or
(ii) where an employee has not completed and returned the application referred to in paragraph (a)
within 28 days of the operative date
of this clause or within 28 days of an
employee's commencing employment, whichever is the later;
provided that an employer shall make
contributions to a fund from the date on
which the employee subsequently
completes an application form.
(c) If the employer fails to provide the
employee with the application form
referred to in paragraph (a) within the
time prescribed in that paragraph the
employer shall be obliged to make
contributions as if the application had
been provided within the prescribed time,
provided that the employee returns the
application within 14 days of being
provided with the application by the
employer.
(d)
(i) The letter of denial shall be in the
following form:
To (employer)
I have received an application
for membership of the noncontributory Superannuation
Fund and understand:
(1) that should I sign such
form you will make contributions on my behalf;
and
(2) that I am not required to
make contributions of
my own; and
(3) that no deductions will
be made from my wages
for superannuation without my consent.
However, I do not wish to be a
member of the Fund or have
contributions made on my
behalf.
Signature:
Name:
Address:
Classification:
Date:
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(ii) a copy of the letter of denial shall
be forwarded to the appropriate
union.
(7) Employers Exempted: The provisions of this
clause shall not apply to any employer who has
entered into an arrangement to pay superannuation contributions in respect of employees covered
by this award, into any other approved occupational superannuation fund and such arrangement has been ratified by either the Western
Australian Industrial Relations Commission or
the Australian Industrial Relations Commission.

PARTICLE BOARD EMPLOYEES' AWARD 1964 —
No. 22 of 1964.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
Westralian Forest Industries Ltd.
No. 1818 of 1989(R).
COMMISSIONER A.R. BEECH.
26th day of February 1990.
Order.
HAYING heard Ms B.J. Love and with her Mr A. A'Vard
on behalf of the Applicant and Mr B.D. Williams on
behalf of the Respondents, and by consent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders—
That the Particle Board Employees'Award 1964
— No. 22 of 1964 be varied in accordance with the
following Schedule and that such variation shall
have effect on and from the beginning of the first
pay period commencing on or after the 30th day of
November 1989.
(Sgd.) A.R. BEECH,
Commissioner.

[L.S.]

Schedule.
1. Clause 5. — Wages: Delete this clause and insert in
lieu thereof the following:
5.—Wages.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward except when
consistent with the State Wage Principles.
(1) The minimum rates of wage payable to
employees covered by this Award shall be:

Grade 1
Trainee Operator
Yard Hand
Packaging
Machine Assistant
Factory Hand
Grade 2

308.80

317.00 15.50

Flaker/Knife Room Operator
Overlay Operator
Log Deck/Chipping Operator
Glue Mixer
Paper Impregnation Operator
Log Tower Operator
Grade 3
325.30 15.50
Residue & Waste Operator
Flooring & Grading Operator
Log Deck Loader
Knife Setter & Grinder &
Changing Knives
Grade 4
341.40 15.50
Laboratory Assistant
Finishing Line
Logyard Loader
Panel Saw Operator
Sanding & Grading Operator
Grade5
357.00 15.50
Drier Operator
Despatch
Forming Machine Operator
Relief Operator
Press Operator
Resin Plant Operator
Grade 6
374.10 15.50
Senior Melamine Operator
Senior Finishing Operator
Senior Shift Operator
(2) Junior Workers: (percentage of sum of base
wage $293.80 and supplementary payments
prescribed):
Base
Supple- Award
Rate mentary Rate
Payment
%
s
s
s
Between 15 and
16 years of age
35 102.83 5.43 108.26
Between 16 and
17 years of age
45 132.21
6.98 139.19
Between 17 and
18 years of age
55 161.59 8.53 170.12
Between 18 and
19 years of age
70 205.66 10.85 216.51
Between 19 and
20 years of age
80 235.04 12.40 247.08
Between 20 and
21 years of age
95 279.11 14.73 293.84
(3) Leading Hands:
(a) A leading hand, if placed in charge of
three to 10 workers shall be paid $14.10
per week in addition to the appropriate
wage prescribed.
(b) A leading hand, if placed in charge of 11
to 20 workers shall be paid $21.30 per
week in addition to the appropriate wage
prescribed.
(4) Supplementary Payments:
(a) As shown in the rates payable under the
provisions of this clause—
(i) a worker, other than a junior
worker shall be paid a
supplementary payment of $15.50
per week; and
(ii) a junior worker shall be paid per
week a percentage of the $15.50
being the percentage which
appears against his age in
subclause (3) of this clause.
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(b)

(i) The supplementary payments as
prescribed in paragraph (a) hereof
are in substitution for any
overaward payment as defined
hereunder which would otherwise
have been paid. Any such overaward payment applicable at the
time of the introduction of
supplementary payments into the
Award shall be reduced by the
amount of the supplementary
payment prescribed for the
classification concerned.
(ii) "Overaward payment" is defined
as the amount (whether it be
termed "overaward payment",
"attendance bonus", "service
increment",
or
any
term
whatsoever) which an employee
would receive in excess of the
"base rate" for the classification in
which such employee is engaged,
provided that such payment shall
exclude overtime, shift allowances, penalty rates, disability
allowances, fares and travelling
time allowances and any other
ancillary payments of a like nature
prescribed by this award.
(iii) Subject to subclause (6) of this
clause, the award rate prescribed
in subclauses (1) and (2) of this
clause and which includes the supplementary payment also prescribed in subclause (2) shall be
paid for all purposes of the
Award.
(c) The supplementary payments prescribed
by this clause shall not be payable to
employees during their first month of
employment with the employer.

(5) Calculation of Wage Rates — State Wage
Case Decisions: In circumstances where award
wages are to be increased as a result of State Wage
Case Decisions, unless otherwise specified in such
decisions the amount of the increase shall be
calculated and applied to the Wages Clause as
follows:
(a) Where the State Wage Case Decision provides that Award wages be increased by a
flat amount, that amount shall be applied
to the Base Rate only.
(b) Where the State Wage Case Decision
provides that Award wages be increased
by a percentage amount, that amount
shall be applied to the Base Rate and the
Supplementary Payment.
Such a percentage increase shall also
apply to the Leading Hand Allowances,
the Special Payment and the Disability
Allowances.
(c) In the instances outlined in paragraphs
(1) and (2) hereof the new Award Rate,
shall be calculated by adding the Award
Base Rate and the Supplementary
Payment.
(d) Where the State Wage Case Decision
provides for a plateau formula (that is, a
combination of a percentage increase
and a flat money amount), the plateau
level shall be determined by reference to
the Base Rates, and the Award Rate and
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the Supplementary Payment shall be
calculated by subtracting the Base Rate
from the Award Rate.
2. Clause 18. — Payment of Wages: Delete
subclauses (4) and (5) of this clause and insert the
following in lieu thereof:
(4) (a) Employees shall be paid by automatic
bank transfer to an account nominated by the
employee.
(b) When an employee is dismissed or lawfully
terminates his services he shall be paid all wages
due to him to his bank account on the usual pay
day.
(c) In the case of an employee who is paid
average pay and who has not taken the day off due
to him during the work cycle in which his
employment is terminated, the wages due to that
employee shall include a total of credits accrued
during the work cycle.
Provided further, where the employee has taken
a day off during the work cycle in which his
employment is terminated, the wages due to that
employee shall be reduced by the total of credits
which have not accrued during the work cycle.

P.& O. TOWAGE SERVICES SMALL CRAFT
CREWS AGREEMENT No. AG2 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Seamen's Union of Australia, West Australia Branch
and Another
and
P.&O. Towage Services Pty Ltd.
Nos. 240 and 250 of 1990(R).
COMMISSIONER GJ. MARTIN.
22nd day of February 1990.
Order.
HAVING heard Mr T.W. Rawlings on behalf of the Seamen's Union of Australia, West Australia Branch, Mr
P.A. Rix on behalf of the Merchant Service Guild of
Australia, Western Australian Branch, Union of
Workers and Mr P. Richards on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 and being satisfied that
the State Wage Principles enunciated by a Commission
in Court Session in General Order Matter No. 1940 of
1989 of the 8th day of September 1989 have been
complied with, hereby orders—
That the "P.&O. Towage Services Small Craft
Crews" Agreement No. AG2 of 1989 be varied in
accordance with the following Schedule and that
such variation shall have effect on and from the
22nd day of February 1990.
[L.S.]

(Sgd.) G.J. MARTIN,
Commissioner.
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Schedule.
1. Clause 2. — Arrangement: Insert after the numeral
and word 2. Arrangement the numeral, letter and words
2A. State Wage Principles — September 1989.
2. Clause 2. — Arrangement: Insert after this clause a
new Clause 2A. — State Wage Principles — September
1989 in the following terms—
2A—State Wage Principles—September 1989.
It is a term of this agreement that the unions
undertake for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward, except when
consistent with the State Wage Principles.
3. Clause 5. — Wages: Delete this clause and insert in
lieu—
5.—Wages.
(1) The aggregate wage payable to employees
covered by this agreement shall be as follows—
Total Wage
Per Week
$
Shore Boatswain
976.89
Launch Master
910.46
Greaser/Mooring Hand
830.16
Deckhand/Mooring Hand
825.16
(2) Casual Rates of Pay: These shall be paid by
the hour with a four hour minimum at the rates
prescribed in subclause (1) of this clause plus a 20
per cent loading. In addition travelling allowances
shall be paid as prescribed by Clause 19. —
Travelling Allowance of this agreement.

PLYWOOD AND VENEER WORKERS
AWARD 1952 No. 24 of 1952.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
and
Runnings Bros Pty Ltd and Others.
No. 2557 of 1989.
COMMISSIONER AR. BEECH.
14th day of March 1990.
Order.
HAVING heard Ms B.J. Love on behalf of the
Applicant and Ms C. Fitzgibbon on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Plywood and Veneer Workers Award
1952 No. 24 of 1952 be varied in accordance with
the following Schedule and that such variation
shall have effect from the beginning of the first pay
period commencing on or after the 12th day of
March 1990.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title 32.—Maternity Leave, insert a new number and
title as follows:
33. Superannuation.
2. Clause 32.—Maternity Leave: Immediately
following this clause, insert the following new clause:
33.—Superannuation.
(1) Definition: In this clause:
(a) "Approved Occupational Superannuation Fund" means a superannuation fund
which complies with the Occupational
Superannuation Standards Act 1987.
(b) "Fund" means:
(i) Westscheme; or
(ii) any other approved occupational
superannuation fund but only
where the employer notifies the
union in writing of his/her
intention to join the fund prior to
so doing.
In the event of a dispute, the matter
may be referred to the Western
Australian Industrial Relations
Commission.
(c) "Ordinary Time Earnings" means the
base classification rate, including
supplementary payments where appropriate, leading hand rates, shift penalties
together with any other all-purpose
allowance or penalty payment for work in
ordinary time and shall include in respect
to casual employees the appropriate
casual loadings prescribed by this Award,
but shall exclude any payment for overtime worked, vehicle allowances, fares
and travelling time allowances (including
payments made for travelling relating to
distant work), commission or bonus.
(d) "Eligible Employee" means an employee
whose employment is regulated by this
Award, who has completed one month's
continuous service with the employer, who
becomes a member of the fund, and for
whom three per cent of ordinary time
earnings equals $2.00 per week or more.
The sum of $2.00 shall be increased to
correspond to increases in administrative
charges in Westscheme from time to time.
(e) "Trustee" means the trustee of the relevant
fund.
(2) Contributions.
(a) An employer shall, subject to subclause (6),
contribute to a fund referred to in
subclause (l)(b) in respect of all eligible
employees an amount equal to three per
cent of each employee's ordinary time
earnings each week with effect from the
first pay period on or after the 12th day of
March 1990, or the employee's commencement date, whichever is the later.
(b) Employer contributions together with any
employee deductions shall be paid
monthly for pay periods completed in each
month. Provided that payments may be
made at such other times and in such other
manner as may be agreed in writing
between the Trustee of the Fund and the
employer from time to time.
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(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised absences; or
(ii) annual leave paid out on termination or any other payments paid out
on termination.
(3) Alternative Calculation of Payments: Notwithstanding the provisions of this clause the
payments required to be made to a fund may be
calculated on a basis agreed in writing between the
Union and the employer.
(4) Cessation of Contributions: The obligation of
the employer to contribute to the fund in respect of
an eligible employee shall cease on the last day of the
eligible employee's employment with the employer.
(5) Employee's Additional Voluntary Contributions: Where the rules of the fund allow an eligible
employee to make additional contributions, an
eligible employee may elect to make additional
contributions to the fund and the employer shall,
where an election is made upon the direction of the
employee, deduct contributions from the employee's
wages and pay them to the fund in accordance with
the direction of the employee and the rules of the
fund.
(6) Employee Entry into Fund.
(a) The employer must provide an employee
with an application to join a fund within 14
days of the operative date of this clause or
within 14 days of an employee's
commencing employment, whichever is
the later.
(b) The employer is not obliged to make
contributions to a fund:
(i) where an employee has completed
a letter of denial; or
(ii) where an employee has not completed and returned the application referred to in paragraph (a)
within 28 days of the operative date
of this clause or within 28 days of an
employee's commencing employment, whichever is the later;
provided that an employer shall make
contributions to a fund from the date on
which the employee subsequently
completes an application form.
(c) If the employer fails to provide the
employee with the application form
referred to in paragraph (a) within the
time prescribed in that paragraph the
employer shall be obliged to make
contributions as if the application had
been provided within the prescribed time,
provided that the employee returns the
application within 14 days of being
provided with the application by the
employer.
(d)
(i) The letter of denial shall be in the
following form:
To (employer)
I have received an application
for membership of the noncontributory Superannuation
Fund and understand:
(1) that should I sign such
form you will make contributions on my behalf;
and
(2) that I am not required to
make contributions of
my own; and
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(3) that no deductions will
be made from my wages
for superannuation without my consent.
However, I do not wish to be a
member of the Fund or have
contributions made on my
behalf.
Signature:
Name:
Address:
Classification:
Date:
(ii) a copy of the letter of denial shall
be forwarded to the appropriate
union.
(7) Employers Exempted: The provisions of this
clause shall not apply to any employer who has
entered into an arrangement to pay superannuation contributions in respect of employees covered
by this award, into any other approved occupational superannuation fund and such arrangement has been ratified by either the Western
Australian Industrial Relations Commission or
the Australian Industrial Relations Commission.

PLYWOOD AND VENEER WORKERS' AWARD
1952 —No. 24 of 1952.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
Bunning Bros Pty Ltd and Others.
No. 1830 of 1989(R).
COMMISSIONER A.R. BEECH.
26th day of February 1990.
Order.
HAVING heard Ms B.J. Love and with her Mr A A'Vard
on behalf of the Applicant and Mr B.D. Williams on
behalf of the Respondents, and by consent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders—
That the Plywood and Veneer Workers' Award
1952 — No. 24 of 1952 be varied in accordance with
the following Schedule and that such variation
shall have effect on and from the beginning of the
first pay period commencing on or after the 30th
day of November 1989.
[L.S.]

(Sgd.) AR. BEECH,
Commissioner.
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Schedule.
1. Clause 5. — Wages: Delete this clause and insert in
lieu thereof the following:
5.—Wages.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward except when
consistent with the State Wage Principles.
(1) The minimum rates of wages payable to
employees covered by this Award shall be:
Rate Suppleof
mentary
Wage Payment
S
S
Grade 1
294.10 15.50
Trainee Operator
Factory/Yard Hand
In/Out Feeder Assistant
Hogger
Cover Layer
Packaging
Grade 2
311.30 15.50
Hilderbrand Dryer Infeed
Schieldie Out/In Feed
Control
Assistant to Lathe/Slicer Op
Panel Grader Asst Desp
Sander Assistant
Taping
Glue Mixer
Core Sawyer
Press Assistant
Edging — Pre Gluer
Log Charger
Kuper Operator
Veneer Assemb.
Grade 3
317.00 15.50
Guillotine
Groover
Core Feeder
Splicer Operator
Clipper Operator
Chain/Log Operator
Dryer Grader
Sander Operator
Grade 4
325.30 15.50
Core/Centre Layer
Panel Sawyer
Slicer Operator
Press Operator
GradeS
341.40 15.50
Slicer Machinist
Lathe Machinist
(2) Junior Workers: (percentage of sum of base
wage $293.80 and supplementary payments
prescribed):
Base
Supple- Award
Rate mentary Rate
Payment
%
s
s
s
Between 15 and
16 years of age
35 102.83 5.43 108.26
Between 16 and
17 years of age
45 132.21 6.98 139.19
Between 17 and
18 years of age
55 161.59 8.53 170.12
Between 18 and
19 years of age
70 205.66 10.85 216.51
Between 19 and
20 years of age
80 235.04 12.40 247.08
Between 20 and
21 years of age
95 279.11 14.73 293.84

(3) Leading Hands:
(a) A leading hand, if placed in charge of
three to 10 workers shall be paid $14.10
per week in addition to the appropriate
wage prescribed.
(b) A leading hand, if placed in charge of 11
to 20 workers shall be paid $21.30 per
week in addition to the appropriate wage
prescribed.
(c) A leading hand, if placed in charge of
more than 20 workers shall be paid $27.60
per week in addition to the appropriate
wage prescribed.
(4) Supplementary Payments:
(a) The supplementary payments as
prescribed in this Schedule are in
substitution for any over award payments
as defined hereunder. Any such over
award payment shall be reduced by the
amount of the supplementary payment
prescribed for the classification
concerned.
(b) "Over Award Payment" is defined as the
amount (whether it be termed "over
award payment", "attendance bonus",
"service pay", or any term whatsoever)
which an employee would receive in
excess of the Award Rate for the
classification in which such employee is
engaged. Provided that such payment
shall exclude overtime, shift allowances,
penalty rates, disability allowances, fares
and travelling time allowances and any
other ancillary payments of a like nature
prescribed by this award.
(c) Subject to subclause (6) of this clause, the
Award Rate prescribed in subclauses (1)
and (2) and (3) of this clause and which
includes the supplementary payment
shall be paid for all purposes of the
Award.
(d) The supplementary payments prescribed
by this Schedule shall not be payable to
employees during the first month of
employment.
(5) Calculation of Wage Rates — State Wage
Case Decisions: In circumstances where award
wages are to be increased as a result of State Wage
Case Decisions, unless otherwise specified in such
decisions the amount of the increase shall be
calculated and applied to the Wages Clause as
follows:
(a) Where the State Wage Case Decision provides that Award wages be increased by a
flat amount, that amount shall be applied
to the Base Rate only.
(b) Where the State Wage Case Decision
provides that Award wages be increased
by a percentage amount, that amount
shall be applied to the Base Rate and the
Supplementary Payment.
Such a percentage increase shall also
apply to the Leading Hand Allowances,
the Special Payment and the Disability
Allowances.
(c) In the instances outlined in paragraphs
(a) and (b) hereof the new Award Rate
shall be calculated by adding the Award
Base Rate and the Supplementary
Payment.
(d) Where the State Wage Case Decision provides for a plateau formula (that is, a combination of a percentage increase and a
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flat money amount), the plateau level
shall be determined by reference to the
Base Rates, and the Award Rate and the
Supplementary Payment shall be
calculated by subtracting the Base Rate
from the Award Rate.
2. Clause 18. — Payment of Wages:
(a) Delete subclause (4) of this clause and insert
the following in lieu thereof:
(4) (a) Employees shall be paid by
automatic bank transfer to an account
nominated by the employee.
(b) When an employee is dismissed or
lawfully terminates his services he shall
be paid all wages due to him to his bank
account on the usual pay day.
(c) In the case of an employee who is
paid average pay and who has not taken
the day off due to him during the work
cycle in which his employment is
terminated, the wages due to that
employee shall include a total of credits
accrued during the work cycle.
Provided further, where the employee
has taken a day off during the work cycle
in which his employment is terminated,
the wages due to that employee shall be
reduced by the total of credits which have
not accrued during the work cycle.
(b) Delete subclause (5).

SALARIED OFFICERS (PARAPLEGICQUADRIPLEGIC ASSOCIATION) AWARD 1988 —
No. A17 of 1986.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Hospital Salaried Officers Association of
Western Australia (Union of Workers)
and
Paraplegic-Quadriplegic Association of WA.
No. 2826 of 1989.
COMMISSIONER JA. NEGUS.
15th day of March 1990.
Order.
HAVING heard Ms C. Drew on behalf of the Applicant
and Ms S. Thorp on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979
hereby orders—
That the Salaried Officers (ParaplegicQuadriplegic Association) Award, 1988 — No. A17
of 1986 be varied in accordance with the following
Schedule and that such variation shall have effect
from the beginning of the first pay period commencing on or after the 5th day of February 1990.
[L.S.]

(Sgd.) JA. NEGUS,
Commissioner.
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Schedule.
1. Clause 2. — Arrangement: After the number and
title "23. Salaries" insert a new number and title "24.
Superannuation".
2. After Clause 23. — Salaries, insert the following
new Clause 24. — Superannuation:
24.—Superannuation.
(1) Payment:
(a) In addition to the ordinary rate of wage
paid to an employee the employer shall
contribute an amount calculated on the
basis of three per cent of the ordinary time
earnings of each full-time, temporary,
and part-time employee to the account of
such employee in the AMP Superleader
Occupational Superannuation Fund in
accordance with the rules of such fund
and the provisions of this clause.
Provided that no contributions shall be
payable to an employee who works an
average of less than 10 hours per week.
(b) For the purposes of this clause "ordinary
time earnings" means the ordinary
periodic wages and/or other remuneration paid by the employer to the employee
each week including but not limited to
any overaward payments and allowances
regularly paid for working ordinary hours
and/or for the class of work regularly
undertaken by the employee but not
including any bonuses, commission payments for overtime or any other extraordinary payments, remuneration or
allowances including meal allowances.
(2) Members additional voluntary contributions: An employee may elect to make additional
contributions to the AMP Superleader
Superannuation Fund, and the employer shall,
where such election is made upon the direction of
the employee deduct such contributions from the
employee's salary and pay them to the said fund in
accordance with the direction of the employee and
the rules of the said fund.
(3) No contribution shall be made for:
(a) periods of unpaid leave or unauthorised
absences.
(b) annual leave or any other payments on
termination.
(4) (a) Contributions shall be made for each
calendar month an employee is a member of the
Scheme. This shall include periods during which
the employee is in receipt of payments under the
Workers' Compensation and Assistance Act.
(b) Where an employer has failed to make
payments to the fund, the employer shall be
required to make payments to the fund within
seven days of the failure being brought to the
employer's attention by any person. The employer
shall make a once only contribution to the fund in
respect of each eligible employee equivalent to the
contributions which the employer has failed to
pay.
(5) Employee Entry into Fund:
(a) Subject to the provisions of this subclause, contributions shall be payable to
employees from the operative date of this
clause or from the date upon which the
employee commences employment with
the employer provided that the employer
shall not be required to commence
paying contributions until such time as
an employee has completed two months
of employment with the employer.
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(b) The employer must provide an employee
with an application to join the fund
within 14 days of the operative date of this
clause or within 14 days of contributions
becoming payable whichever is the
later.
(c) The employer is not obliged to make
contributions to the Fund:
(i) Where an employee has completed a letter of denial; or
(ii) Where an employee has not
completed and returned the
application referred to in
paragraph (b) within 28 days of
receiving an application to join the
Fund;
provided that an employer shall make
contributions to the Fund from the date
on which the employee subsequently
completes an application form;
(d) The letter of denial shall be in the following form:
To the Executive Director
Paraplegic-Quadriplegic
Association of WA (Inc)
I have received an application for
membership of the non-contributory
Superannuation Fund and understand:
(1) that should I sign such form you
will make contributions on my
behalf; and
(2) that I am not required to make
contributions of my own; and
(3) that no deductions will be made
from my wages for superannuation without my consent.
However, I do not wish to be a
member of the Fund or have contributions made on my behalf.
Signature

Address
Classification
(e) A copy of the letter of denial shall be
forwarded to the Union.
(6) Operative Date: The clause shall come into
effect from the first pay period commencing on or
after the date of hearing of this matter.

SALT PRODUCTION AND PROCESSING —
DAMPIER SALT (OPERATIONS) PTY LTD —
DAMPIER AND LAKE McLEOD
AWARD No. A12 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Dampier Salt (Operations) Pty Ltd
and
Amalgamated Metal Workers and Shipwrights
Union of Western Australia and Others.
No. 2482 of 1989.
COMMISSIONER J.F. GREGOR.
26th day of January 1990.
Order.
HAVING heard Mr G.D. McKenzie on behalf of the
Applicant and Mr D. Hicks and Mr N. Cinquina on
behalf of the Respondents, the Commission, pursuant
to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the Salt Production and Processing —
Dampier Salt (Operations) Pty Ltd — Dampier
and Lake McLeod Award 1984 as amended be
further amended in the terms of the attached
Schedule with effect from the 1st day of July
1987.
[L.S.l

(Sgd.) J.F. GREGOR
Commissioner.

Schedule.
1. Clause 38.—Supply of Clothes: In subclause (4)
delete the figures '$123.10' and insert in lieu thereof
'$131.30'.
2. Clause 38(Z).—Supply of Clothes: In subclause (2)
delete the figures '$162.00' and insert in lieu thereof
'$179.00'.
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SAW SERVICING ESTABLISHMENTS
AWARD No. 17 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
and
MJC Industries and Others.
No. 2556 of 1989.
COMMISSIONER AR. BEECH.
14th day of March 1990.
Order.
HAYING heard Ms B.J. Love on behalf of the
Applicant and Ms C. Fitzgibbon on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Saw Servicing Establishments Award
No. 17 of 1977 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 12th day of
March 1990.
fL.S.l

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title 31.—Dispute Settlement Procedure, insert a new
number and title as follows:
32. Superannuation.
2. Clause 31.—Dispute Settlement Procedure:
Immediately following this clause, insert the following
new clause:
32.—Superannuation.
(1) Definition: In this clause:
(a) "Approved Occupational Superannuation Fund" means a superannuation fund
which complies with the Occupational
Superannuation Standards Act 1987.
(b) "Fund" means:
(i) Westscheme; or
(ii) any other approved occupational
superannuation fund but only
where the employer notifies the
union in writing of his/her
intention to join the fund prior to
so doing.
In the event of a dispute, the matter
may be referred to the Western
Australian Industrial Relations
Commission.
(c) "Ordinary Time Earnings" means the
base classification rate, including
supplementary payments where appropriate, leading hand rates, shift penalties
together with any other all-purpose
allowance or penalty payment for work in
ordinary time and sh all include in respect
to casual employees the appropriate
casual loadings prescribed by this Award,
but shall exclude any payment for overtime worked, vehicle allowances, fares
and travelling time allowances (including
payments made for travelling relating to
distant work), commission or bonus.
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(d) "Eligible Employee" means an employee
whose employment is regulated by this
Award, who has completed one month's
continuous service with the employer, who
becomes a member of the fund, and for
whom three per cent of ordinary time
earnings equals $2.00 per week or more.
The sum of $2.00 shall be increased to
correspond to increases in administrative
charges in Westscheme from time to time.
(d) "Trustee" means the trustee of the relevant
fund.
(2) Contributions.
(a) An employer shall, subject to subclause (6),
contribute to a fund referred to in
subclause (l)(b) in respect of all eligible
employees an amount equal to three per
cent of each employee's ordinary time
earnings each week with effect from the
first pay period on or after the 12th day of
March 1990, or the employee's commencement date, whichever is the later.
(b) Employer contributions together with any
employee deductions shall be paid
monthly for pay periods completed in each
month. Provided that payments may be
made at such other times and in such other
manner as may be agreed in writing
between the Trustee of the Fund and the
employer from time to time.
(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised absences; or
(ii) annual leave paid out on termination or any other payments paid out
on termination.
(3) Alternative Calculation of Payments: Notwithstanding the provisions of this clause the
payments required to be made to a fund may be
calculated on a basis agreed in writing between the
Union and the employer.
(4) Cessation of Contributions: The obligation of
the employer to contribute to the fund in respect of
an eligible employee shall cease on the last day of the
eligible employee's employment with the employer.
(5) Employee's Additional Voluntary Contributions: Where the rules of the fund allow an eligible
employee to make additional contributions, an
eligible employee may elect to make additional
contributions to the fund and the employer shall,
where an election is made upon the direction of the
employee, deduct contributions from the employee's
wages and pay them to the fund in accordance with
the direction of the employee and the rules of the
fund.
(6) Employee Entry into Fund.
(a) The employer must provide an employee
with an application to join a fund within 14
days of the operative date of this clause or
within 14 days of an employee's
commencing employment, whichever is
the later.
(b) The employer is not obliged to make
contributions to a fund:
(i) where an employee has completed
a letter of denial; or
(ii) where an employee has not completed and returned the application referred to in paragraph (a)
within 28 days of the operative date
of this clause or within 28 days of an
employee's commencing employment, whichever is the later;
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provided that an employer shall make
contributions to a fund from the date on
which the employee subsequently
completes an application form.
(c) If the employer fails to provide the
employee with the application form
referred to in paragraph (a) within the
time prescribed in that paragraph the
employer shall be obliged to make
contributions as if the application had
been provided within the prescribed time,
provided that the employee returns the
application within 14 days of being
provided with the application by the
employer.
(d)
(i) The letter of denial shall be in the
following form:
To (employer)
I have received an application
for membership of the noncontributory Superannuation
Fund and understand:
(1) that should I sign such
form you will make contributions on my behalf;
and
(2) that I am not required to
make contributions of
my own; and
(3) that no deductions will
be made from my wages
for superannuation without my consent.
However, I do not wish to be a
member of the Fund or have
contributions made on my
behalf.
Signature:
Name:
Address:
Classification:
Date:
(ii) a copy of the letter of denial shall
be forwarded to the appropriate
union.
(7) Employers Exempted: The provisions of this
clause shall not apply to any employer who has
entered into an arrangement to pay superannuation contributions in respect of employees covered
by this award, into any other approved occupational superannuation fund and such arrangement has been ratified by either the Western
Australian Industrial Relations Commission or
the Australian Industrial Relations Commission.
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SAW SERVICING ESTABLISHMENTS AWARD
No. 17 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
MJC Industries and Others.
No. 1817 of 1989(R).
COMMISSIONER A.R. BEECH.
26th day of February 1990.
Order.
HAVING heard Ms B.J. Love and with her Mr A A'Vard
on behalf of the Applicant and Mr B.D. Williams on
behalf of the Respondents, and by consent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders—
That the Saw Servicing Establishments Award
No. 17 of 1977 be varied in accordance with the
following Schedule and that such variation shall
have effect on and from the 11th day of December
1989 for Clause 28. — Wages, and for the remaining
clauses from the beginning of the first pay period
commencing on or after the 11th day of December
1989.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 6. — Special Rates and Conditions: Delete
subclause (6) of this clause and insert in lieu thereof the
following:
(6) Leading hands:
(a) A leading hand, if placed in charge of
three to 10 empoyees shall be paid $14.10
per week in addition to the appropriate
wage prescribed.
(b) A leading hand, if placed in charge of 11
to 20 employees shall be paid $21.30 per
week in addition to the appropriate wage
prescribed.
(c) A leading hand, if placed in charge of
more than 20 employees shall be paid
$27.60 per week in addition to the
appropriate wage prescribed.
2. Clause 28. — Wages: Delete this clause and insert
in lieu thereof the following:
28.—-Wages.
It is a term of this award that the union
undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward except when
consistent with the State Wage Principles.
(1) Rate Per Week: An employee shall be paid
the rate per week assigned to his/her class of
work—
Base SuppleAdult mentary Award
Rate Payment Rate
$
S
$
Adults
(a) Saw Doctor
364.20 15.50 379.70
(b) Saw Filer
339.40 15.50 354.90
(c) Factory Hand
294.50 15.50 310.00
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(2) Special Payment:
(a) Subject as hereinafter provided this
subclause applies to employees employed
in the classification of Saw Doctor and to
apprentices.
(b) In addition to the rates payable under the
provisions of this clause other than this
provision—
(i) an employee, other than an
apprentice, employed in a
classification mentioned in paragraph (a) hereof shall be paid
$24.10 per week; and
(ii) an apprentice shall be paid per
week a percentage of $24.10 being
the percentage which appears
against
his/her
year
of
apprenticeship in subclause (3) of
this clause.
In each case for all purposes of this
Award.

(3) Apprentices: Wage per week expressed as a
percentage of the wage rates and supplementary
payments prescribed for classification (a) of
subclause (1) of this clause.
Base
Supple- Award
Rate
mentary
Rate
Payment
%
S
S
Four Year Term
50
7.75 201.90
First year
60
9.30 242.28
Second year
75
11.63 302.85
Third year
90
13.95 363.42
Fourth year
(4) Juniors: Wage per week expressed as a
percentage of the total wage and supplementary
payment prescribed for classification (c) of
subclause (1) of this clause.
Base
Supple- Award
Rate
mentary
Rate
Payment
%
S
S
Between 16 and 17
45
6.98 139.50
years of age
Between 17 and 18
55
8.53 170.50
years of age
Between 18 and 19
70
10.85 217.00
years of age
(5) Supplementary Payment:
(a) As shown in the rates payable under the
provisions of this clause:
(i) an employee, other than an
apprentice, or junior employee,
shall be paid a supplementary
payment of $15.50 per week; and
(ii) an apprentice shall be paid per
week a percentage of the
supplementary payment being the
percentage which appears against
his/her year of apprenticeship in
subclause (3) of this clause;
(iii) a junior employee shall be paid
per week a percentage of the
supplementary payment being the
percentage which appears against
his/her age in subclause (4) of this
clause.
(b)
(i) The supplementary payments as
prescribed in paragraph (a) hereof
are in substitution for any overaward payment as defined hereunder. Any such overaward payment shall be reduced by the
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amount of the supplementary payment prescribed for the classification concerned;
(ii) "Overaward payment" is defined
as the amount (whether it be
termed "overaward payment",
"attendance bonus", "service
increment", or any term whatsoever) which an employee would receive in excess of the "base rate"
for the classification in which such
employee is engaged, provided
that such payment shall exclude
overtime, shift allowances, penalty
rates, disability allowances, fares
and travelling time allowances
and any other ancillary payments
of a like nature prescribed by this
award;
(iii) Subject to subclause (6) of this
clause, the award rate prescribed
in subclause (1) of this clause and
which includes the supplementary
payment also prescribed within
this clause shall be paid for all
purposes of the award.
(c) The supplementary payments prescribed
by this clause shall not be payable to
employees during their first month of
employment with the employer.
(6) Calculation of Wage Rates — State Wage
Case Decisions: In circumstances where award
wages are to be increased as a result of State Wage
Case Decisions, the amount of the increase shall be
calculated and applied to the Wages Clause as
follows:
(a) Where the State Wage Case Decision
provides that Award wages be increased
by a flat amount, that amount shall be
applied to the Award Base Rate only.
(b) Where the State Wage Case Decision
provides that Award wages be increased
by a percentage amount, that amount
shall be applied to the Award Base Rate
and the Supplementary Payment.
Such a percentage increase should also
apply to the Leading Hand allowances,
the Special Payment and the Disability
Allowances.
(c) In the instances outlined in subclauses (a)
and (b) hereof the new Award Rate shall
be calculated by adding the Award Base
Rate and the Supplementary Payment.
(d) Where the State Wage Case Decision
provides for a plateau formula (that is, a
combination of a percentage increase
and a flat money amount), the plateau
level shall be determined by reference to
the Award Base Rates, and the Award
Rate and the Supplementary Payment
shall be calculated by subtracting the
Award Base Rate from the Award Rate.
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TIMBER YARD WORKERS
AWARD No. 11 of 1951.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
and
Bunnings Bros Pty Ltd and Others.
No. 2554 of 1989.
COMMISSIONER A.R. BEECH.
14th day of March 1990.
Order.
HAVING heard Ms B.J. Love on behalf of the
Applicant and Ms C. Fitzgibbon on behalf of the
Respondents, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Timber Yard Workers Award
No. 11 of 1951 be varied in accordance with the
following Schedule and that such variation shall
have effect from the beginning of the first pay
period commencing on or after the 12th day of
March 1990.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: After the number and
title 34.—Dispute Settlement Procedure, insert a new
number and title as follows:
35. Superannuation.
2. Clause 34.—Dispute Settlement Procedure:
Immediately following this clause, insert the following
new clause:
35.—Superannuation.
(1) Definition: In this clause:
(a) "Approved Occupational Superannuation Fund" means a superannuation fund
which complies with the Occupational
Superannuation Standards Act 1987.
(b) "Fund" means:
(i) Westscheme; or
(ii) any other approved occupational
superannuation fund but only
where the employer notifies the
union in writing of his/her
intention to join the fund prior to
so doing.
In the event of a dispute, the matter
may be referred to the Western
Australian Industrial Relations
Commission.
(c) "Ordinary Time Earnings" means the
base classification rate, including
supplementary payments where appropriate, leading hand rates, shift penalties
together with any other all-purpose
allowance or penalty payment for work in
ordinary time and shall include in respect
to casual employees the appropriate
casual loadings prescribed by this Award,
but shall exclude any payment for overtime worked, vehicle allowances, fares

and travelling time allowances (including
payments made for travelling relating to
distant work), commission or bonus.
(d) "Eligible Employee" means an employee
whose employment is regulated by this
Award, who has completed one month's
continuous service with the employer, who
becomes a member of the fund, and for
whom three per cent of ordinary time
earnings equals $2.00 per week or more.
The sum of $2.00 shall be increased to
correspond to increases in administrative
charges in Westscheme from time to time.
(d) "Trustee" means the trustee of the relevant
fund.
(2) Contributions.
(a) An employer shall, subject to subclause (6),
contribute to a fund referred to in
subclause (l)(b) in respect of all eligible
employees an amount equal to three per
cent of each employee's ordinary time
earnings each week with effect from the
first pay period on or after the 12th day of
March 1990, or the employee's commencement date, whichever is the later.
(b) Employer contributions together with any
employee deductions shall be paid
monthly for pay periods completed in each
month. Provided that payments may be
made at such other times and in such other
manner as may be agreed in writing
between the Trustee of the Fund and the
employer from time to time.
(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised absences; or
(ii) annual leave paid out on termination or any other payments paid out
on termination.
(3) Alternative Calculation of Payments: Notwithstanding the provisions of this clause the
payments required to be made to a fund may be
calculated on a basis agreed in writing between the
Union and the employer.
(4) Cessation of Contributions: The obligation of
the employer to contribute to the fund in respect of
an eligible employee shall cease on the last day of the
eligible employee's employment with the employer.
(5) Employee's Additional Voluntary Contributions: Where the rules of the fund allow an eligible
employee to make additional contributions, an
eligible employee may elect to make additional
contributions to the fund and the employer shall,
where an election is made upon the direction of the
employee, deduct contributions from the employee's
wages and pay them to the fund in accordance with
the direction of the employee and the rules of the
fund.
(6) Employee Entry into Fund.
(a) The employer must provide an employee
with an application to join a fund within 14
days of the operative date of this clause or
within 14 days of an employee's
commencing employment, whichever is
the later.
(b) The employer is not obliged to make
contributions to a fund:
(i) where an employee has completed
a letter of denial; or
(ii) where an employee has not completed and returned the application referred to in paragraph (a)
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within 28 days of the operative date
of this clause or within 28 days of an
employee's commencing employment, whichever is the later;
provided that an employer shall make
contributions to a fund from the date on
which the employee subsequently
completes an application form.
(c) If the employer fails to provide the
employee with the application form
referred to in paragraph (a) within the
time prescribed in that paragraph the
employer shall be obliged to make
contributions as if the application had
been provided within the prescribed time,
provided that the employee returns the
application within 14 days of being
provided with the application by the
employer.
(d)
(i) The letter of denial shall be in the
following form:
To (employer)
I have received an application
for membership of the noncontributory Superannuation
Fund and understand:
(1) that should I sign such
form you will make contributions on my behalf:
and
(2) that I am not required to
make contributions of
my own; and
(3) that no deductions will
be made from my wages
for superannuation without my consent.
However, I do not wish to be a
member of the Fund or have
contributions made on my
behalf.
Signature:

■ Address:
Classification:
Date:
(ii) a copy of the letter of denial shall
be forwarded to the appropriate
union.
(7) Employers Exempted: The provisions of this
clause shall not apply to any employer who has
entered into an arrangement to pay superannuation contributions in respect of employees covered
by this award, into any other approved occupational superannuation fund and such arrangement has been ratified by either the Western
Australian Industrial Relations Commission or
the Australian Industrial Relations Commission.

70W.A.I.G.

TIMBER YARD WORKERS AWARD No. 11 of 1951.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
Bunning Bros Pty Ltd.
No. 1820 of 1989(R).
COMMISSIONER A.R. BEECH.
26th day of February 1990.
Order.
HAVING heard Ms B.J. Love and with her Mr A. A'Vard
on behalf of the Applicant and Mr B.D. Williams on
behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders—
That the Timber Yard Workers Award No. 11 of
1951 be varied in accordance with the following
Schedule and that such variation shall have effect
on and from the 11th day of December 1989 for
Clause 29. — Wages, and for the remaining clauses
from the beginning of the first pay period
commencing on or after the 11th day of December
1989.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 6. — Special Rates and Conditions: Delete
subclause (7) of this clause and insert in lieu thereof the
following—
(7) Disability Allowance: Workers shall be paid
an allowance in accordance with the following—
(a) Workers employed in bush or logging
operations (other than log truck drivers)
— at the rate of $13.05 per week.
(b) Workers employed in or in the immediate
vicinity of sawmills and log truck drivers
— at the rate of $8.60 per week.
(c) The allowance shall be paid during overtime but shall not be subject to penalty
additions.
2. Clause 8. — Apprentices: Delete this clause and
insert in lieu thereof the following—
8.—Apprentices.
Apprentices may be employed in accordance
with the requirements of the Industrial Training
Act 1975, General Apprenticeship Regulations
1978 and the Apprenticeship Training Regulations
1978.
3. Clause 9. — Hours: Delete this clause and insert in
lieu thereof the following—
9.—Hours.
(1) Notwithstanding anything else contained in
this clause, the ordinary hours of work shall be
mutually agreed between the majority of
employees and the employer at any location but
shall not exceed 152 hours in any 28 day cycle. Any
such agreement must be notified to the Union at
least seven days prior to implementation.
(2) Subject to subclause (4) of this clause the
daily spread of working ordinary hours on any day
shall be such as may be agreed upon between the
employer and the majority of the employees
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concerned in any business or sections thereof. In
default of such agreement, such hours shall be
worked within 12 consecutive hours between 6.00
a.m. and 6.00 p.m. Monday to Friday inclusive.
Provided that where the employer intends
varying start and/or finish times seven days'
written notice shall be provided to the employees
so affected, unless it is mutually agreed between the
employees and the employer that such notice be
waived. Where, upon receipt of the notice referred
to above the majority of employees affected oppose
the variation, the notice period shall be extended to
allow the parties to implement the provisions of
Clause 34. — Dispute Settlement Procedure.
(3) Ordinary hours when worked on Saturday
and Sunday shall be paid at the penalty rates
prescribed in Clause 10. — Overtime subclauses (3)
and (4).
(4) Subclause (2) hereof shall not apply to
watchmen, guards, hookmen, log yardmen, log
loaders and log haulers, tractor drivers, grader
drivers, motor lorry drivers and mill greasers,
sanitary men and shift workers.
(5) Where rostered day off provisions exist
employees may accumulate RDO's to a maximum
of 12, provided this is mutually agreed between
both employers and employees.
(6) In the event of a dispute between the
employer and the Union as to the reasonableness
of the daily spread of hours for these employees,
such dispute may be referred to a Board of
Reference for decision.
4. Clause 10. — Overtime: After subclause (14) of this
clause insert a new subclause (15) as follows—
(15) Notwithstanding the provisions contained
elsewhere in this clause where an employee has
become entitled to an overtime payment pursuant
to this clause, such payment or part thereof may, by
agreement between the employer and the
employee, be commuted to the equivalent hours of
leave and deferred to be subsequently taken as
leave in lieu of such payment.
5. Clause 11. — Holidays and Annual Leave:
(a) After paragraph (l)(b) insert a new paragraph
(IXc) as follows—
(c) Payment shall be made for the said
holidays subject to the condition that
employees shall have presented themselves for work on the working days
immediately preceding and following the
holidays specified herein and shall have
worked during normal working hours as
required by the employer. Any absence
from duty on either or both of the days
preceding or succeeding the holiday
owing to illness or injury for which the
employee is entitled to be paid under the
terms of Clause 14. — Absence Through
Sickness of this Award, provided a
medical certificate is presented evidencing the sickness or injury, or by consent
of the employer, or has been absent with
reasonable cause, shall not render an
employee ineligible for payment for the
holiday.
(b) Delete paragraph (d) of subclause (3).
(c) Delete subclause (9) and insert in lieu thereof
the following—
(9) Notwithstanding anything else herein
contained, an employer who observes a closedown for maintenance or other purposes may,
when agreed between the employer and the

majority of employees, request the employee to
take leave in not more than two periods, however,
no such period shall be less than one week.
6. Clause 26. — Meal Breaks and Rest Periods: After
subclause (3) of this clause add a new subclause (4) as
follows—
(4) Subject to the agreement of the majority of
employees at any location or section thereof the
second rest period may be dispensed with and the
first rest period extended to 14 minutes.
7. Clause 29. — Wages: Delete this clause and insert
in lieu thereof the following—
29.—Wages.
It is a term of this award that the Union
undertakes for the term of the principles
determined by the Commission in Court Session in
Application No. 1940 of 1989, not to pursue any
extra claims, award or overaward except when
consistent with the State Wage Principles.
The minimum rates of wages payable to workers
covered by this award shall be as follows—
Rate of Pay Per Week
Adult
Supple- Award
mentary
Rate
Base
Payment
Rate
S
S
S
364.20
Group A
15.50
379.70
354.80
15.50
370.30
B
339.20
15.50
354.70
C
D
331.30
15.50
346.80
325.70
15.50
E
341.20
320.70
15.50
F
336.20
316.70
15.50
332.20
G
309.20
15.50
324.70
H
302.10
15.50
317.60
I
294.50
15.50
J
310.00
Special
Classification:
Group
Payment
Breaking Down Saws—
(a) Sawyers pianking out and ditching
to size with fully mechanised unit
(b) Sawyers as in (a) other than
operating a fully mechanised unit
(c) Sawyers other than (a) or (b)
(d) Assistants including hookman
other than item (e)
(e) Hookman who in addition operates
chain or other power driver saw
(0 Log Measurer
Bench men
(a) No. 1
(b) No. 2
(c) No. 3
(d) No. 4
Stub edger
Dockers (Log Sawmilling Section)—
(a) Responsible man at main dockers
(b) Tallyman at main docker
(c) Dockerman at main docker
(d) Responsible man at other dockers
(e) Tallyman other dockers
(f) Dockerman other dockers
Pullers-out and/or Assistants on No. 1
Bench:
(a) Single handed on dead or hand
propelled roller
(b) Double handed as in (a)
(c) Others
Pullers-out and/or Assistants on No. 2
Bench
Pullers-out and/or Assistants on No. 3
Bench
Power driven cross cut sawyer other than
docking saw
Mill or Yard Hand
Kiln Attendant
Saw Doctor
Saw Sharpener
Stacker for seasoning by means of
stripping or other recognised method
Tallyman [other than item (6) see also
item (21)]
(a) Who is responsible for the making
up of clients' orders for delivery
(b) Other
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Watchmen
Gatekeeper
Gatekeeper who is required to do
administrative duties and then only
from such time as he is required so to
act
Dockerman:—■
(a) Dockerman or other employee who
grades, selects or colour matches
timber for joinery or machining
sections
(b) Double end docker
Wood Machining Sections:
(a) Shaper
(b) Grinder whose principal duty is
grinding knives and cutters
(c) General Jointer and operator of
sticker machine
(d) Flooring machinist — fast feed
(e) Fast feed sizer
(0 Mosaic flooring machinist and
moulding machinist or two. three
or four sides planer—
(i) who is required to set up the
machine and then only from
such time as he is required
so to act
(ii) who is not required to set up
the machine but is required
to operate, and then only
from such time as he is
required so to act
(g) Buzzer:
(i) when required to do other
than planing one face and
squaring edge and is
required to set up the
machine and then only from
such time as he is required
so to act
(ii) who is required to set up the
machine but is not required
to do other than planing one
face and edge and then only
from such time as he is
required so to act
(iii) who is not required to set up
the machine and is only
required to buzz one face
and one edge and then only
from such time as he is
required so to act
(h) Single/Double End Tenoner
(i) who is required to set up the
machine and then only from
such time as he is required
so to act
(ii) who is not required to set up
his own machine but is
required to operate the
machine and then only from
such time as he is required
so to act
(i) Fret Sawyer or detail band sawyer
(j) Thicknesser:
Dovctailcr:
(i) Thicknesser who is required
to set up the machine and
do other than just planing
timber all round and then
only from such time as he is
required so to act
(ii) Thicknesser who is not
required to set up the
machine and only plane
timber all round and only
from such time as he is
required so to act
(iii) Dovctailer who is required
to set up the machine and
then only from such time as
he is required so to act
(iv) Dovetailer who is not
required to set up the
machine but is required to
operate, and then only from
such time as he is required
so to act
(k) Sand Paperer:
(i) working double machine
(ii) working other machine
(1) Chain Morticer:
Morticer:
Finger Jointer
(i) who is required to set up the
machine and then only from
such time as he is required
so to act
(a)
(b)
(0

H
D
D

(ii)

+

L/H(l)

+
+

524.10
524.10
524.10
524.10
524.10

F
F
B
B
B
B
B

+
+
+

who is not required to set up
the machine but is required
to operate the machine and
then only from such time as
he is required so to act
(m) Grader behind fast feed flooring
machine
(n) (i) Grader and Feeder, fast feed
mosaic flooring machine
who is required to set up the
machine and then only from
such time as he is required
so to act
(ii) Grader and Feeder, fast feed
mosaic flooring machine
who is not required to set up
the machine and then only
from such time as he is
required so to act
(iii) Multi Saw Operator who is
required to set up the
machine and then only from
such time as he is required
so to act
(iv) Multi Saw Operator who is
not required to set up the
machine and then only from
such time as he is required
so to act
(v) Mitre Docking Saw
Operator who is required to
set up the machine and then
only from such time as he is
required so to act
(vi) Multiple Mitre Docking Saw
Operator
(vii) Operator Panel and Wall
Saws who is required to set
up the machine
(viii) Operator Panel and Wall
Saws who is not required to
set up the machine
(o) Tailer-out four sided planing
machine
(p) Floor sanding machine
(q) End Matcher:
(i) who is required to set up the
machine and then only from
such time as he is required
so to act
(ii) who is not required to set up
the machine
(r) Wood Turner using hand tools
(s) (i) Laminated beam assembler
(ii) Laminated beam section
Quality Controller
(t) (i) Adhesive Section Operator.
who is required to mix glue
(ii) Adhesive Section Assistant
(u) Gang nail truss press operator
(v) Gang nail truss hand
(18) Re-Sawing:
1
(a) Circular sawyer cutting to depth 7 /2
inches or over
D
H
<b) Tailer-out to above
(c) Circular sawyer cutting to depth of
under TVz inches
E
(d) Tailer-out to above
I
(e) Bandsaw roller recut—
(i) Large — using blade over
three inches
(ii) Tailer-cut to above
(iii) Small —■ using blade not
over three inches
(iv) Tailer-cut to above
(19) Orderman — whose duties include
responsibility for rail consignments
(20) Packer
Mundijong Treatment Plant
(a) Pine Pole De-barking Machine
Operator
(b) Pine Pole De-barking Machine
Pullers-out who is required to
grade and tally logs and then only
from such time as he is required so
to act
(c) Pine Pole Treatment Plant
Operator
(22) Tractor Driver (on rails)
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Adult
Base
Rate
S

Supplementary
Payment
S

Award
Rate
S

Fork Lift Driver
(a) up to 10 000 lbs lifting
capacity
357.00
341.50
15.50
(b) over 10000 lbs and up
to 20 000
360.70
345.20
15.50
345.80
15.50
361.30
(c) over 20 000 lbs
Driver of Motor Vehicles:
(a) Not exceeding 25 cwt
capacity
334.60
15.50
350.10
Exceeding 25 cwt
capacity but not
exceeding three tons
capacity
337.60
15.50
353.10
Exceeding three tons
but under six tons
341.50
357.00
capacity
15.50
Six tons and over but
342.20
15.50
357.70
under seven tons
Seven tons and over
but under eight tons
359.80
344.30
15.50
Eight tons and over
but under nine tons
15.50
360.10
344.60
Nine tons and over
but under 10 tons
345.20
15.50
360.70
10 tons and over but
under 11 tons
345.80
15.50
361.30
11 tons and over but
under 12 tons
15.50
362.50
347.00
12 tons and over but
under 13 tons
347.90
15.50
363.40
13 tons and over but
under 14 tons
364.40
348.90
15.50
14 tons and over but
under 15 tons
349.80
15.50
365.30
15 tons and over but
under 16 tons
350.50
15.50
366.00
16 tons and over but
under 17 tons
350.80
15.50
366.30
17 tons and over but
under 18 tons
367.00
351.50
15.50
18 tons and over but
under 19 tons
352.40
15.50
367.90
19 tons and over but
under 20 tons
353.30
15.50
368.80
20 tons and over but
under 21 tons
354.40
15.50
369.90
21 tons and over but
under 22 tons
355.20
370.70
15.50
22 tons and over but
under 23 tons
371.10
355.60
15.50
23 tons and over
356.00
15.50
371.50
Driver of motor vehicle (not being a tractor) drawing a trailer, for a
loaded single-axle trailer — S1.27 per day extra, or for an empty singleaxle trailer — 71 cents per day extra. For any other loaded trailer —
S1.63 per day extra, or for any other empty trailer 93 cents per day
extra.
Driver of Articulated Vehicles:
(b) Not exceeding 9 tons
capacity
349.30
15.50
364.80
Nine tons and over
but under 10 tons
350.40
15.50
365.90
10 tons and over but
under 11 tons
350.70
15.50
366.20
11 tons and over but
under 12 tons
366.80
351.30
15.50
12 tons and over but
under 13 tons
367.10
351.60
15.50
13 tons and over but
under 14 tons
368.10
352.60
15.50
14 tons and over but
under 15 tons
354.00
15.50
369.50
15 tons and over but
under 16 tons
354.40
15.50
369.90
16 tons and over but
under 17 tons
355.30
15.50
370.80
17 tons and over but
under 18 tons
15.50
371.40
355.90
18 tons and over but
under 19 tons
15.50
372.60
357.10
19 tons and over but
under 20 tons
358.00
15.50
373.50
20 tons and over but
under.21 tons
358.40
15.50
373.90
21 tons and over but
under 22 tons
359.10
15.50
374.60
22 tons and over but
under 23 tons
360.20
15.50
375.70
23 tons and over but
under 24 tons
361.10
15.50
376.60
24 tons and over but
377.20
361.70
15.50
under 25 tons
25 tons and over but
under 26 tons
15.50
377.60
362.10
A75201-6

26 tons and over but
under 27 tons
362.90
15.50
378.40
27 tons and over but
under 28 tons
364.00
15.50
379.50
28 tons and over but
under 29 tons
364.60
15.50
380.10
29 tons and over but
under 30 tons
365.40
15.50
380.90
30 tons and over but
under31tons
366.10
15.50
381.60
31 tons and over but
under 32 tons
367.10
15.50
382.60
32 tons and over but
under 33 tons
368.20
15.50
383.70
33 tons and over
368.50
15.50
384.00
(c) An employee who. in the course of his employment, drives a
vehicle with self loading equipment which requires the
possession of a certificate of competency shall be paid an extra
S8.60 per week.
(25) Straddle Carrier Driver
(a) who operates within
the confines of the
employer's property
344.70
15.50
360.20
(b) others
348.40
15.50
363.90
(26) Tow Motor Driver
329.40
15.50
344.90
Other Classifications
Group
(27) Adults employed in grading, assembling and packing
mosaic flooring pieces
J
3. Apprentices: Wages per week expressed as a percentage of the total wage
prescribed for classification (17)(a) of subclause (2) of this clause.
Base
Supple- Award
Rate
mentary
Rate
Payment
%
S
S
Four year termFirst year
50
7.75
197.20
236.64
Second year
60
9.30
Third year
75
11.63
295.80
Fourth year
90
354.96
13.95
Three year term—
First year
60
9.30
236.64
75
11.63
295.80
Second year
Third year
90
13.95
354.96
4. Junior Workers: Wage per week
expressed as a percentage of the wage rates
and supplementary payments prescribed for
Group J of subclause (1) of this clause.
Under 17 years of ace
45
6.98
139.50
17 years of ace "
55
8.53
170.50
18 years of age
70
10.85
217.00
5. Leading Hand:
Per Week Extra
S
In charge of three to 10 employees — extra
14.10
In charge of 11 to 20 employees — extra
21.30
In charge of over 20 employees — extra
27.60
6. Special Payment:
(a) Subject as hereinafter provided this subclause
applies to employees employed in the
classification of shaper; laminated beam
section quality controller; adhesive section
operator who is required to mix glue; grinder
whose principal duty is grinding knives and
cutters; general jointer and operator of sticker
machine; flooring machinist — fast feed; fast
feed sizer; mosaic flooring machinist and
moulding machinist or two, three or four sides
planer who is required to set up his machine
and then only from such time as he is required
to act; buzzer when required to do other than
planing one face and squaring edge; and who
is required to set up his own machine and then
only from such time as he is required so to act;
single/double end tenoner who is required to
set up his machine and then only from such
time as he is required so to act; fret sawyer or
detail band sawyer; thicknesser who is
required to set up the machine and do other
than just planing timber all round and then
only from such time as he is required so to act;
chain morticer, morticer, finger jointer, who is
required to set up the machine and then only
from such time as he is required so to act; wood
turner using hand tools and saw doctor and to
apprentices.

1140
(b)

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(i)

an employee, other than an apprentice,
employed
in
a
classification
mentioned in paragraph (a) hereof
shall be paid $24.10 per week as shown
in subclauses (12) and (18) of this
clause; and
(ii) an apprentice shall be paid per week a
percentage of $24.10 being the
percentage which appears against his
year of apprenticeship in subclause
(29) of this clause,
in each case for all purposes of this Award;
provided that the amount payable to any
employee pursuant to the foregoing
provisions of this subclause shall be reduced
by the amount of any payment being made to
that employee in addition to the said rates,
otherwise than pursuant to the provisions of
this subclause, whether such payment is being
made by virtue of any order, industrial
agreement or other
agreement
or
arrangement.
(c) The rate prescribed in this award for any
classification mentioned in paragraph (a)
hereof is not amended by this subclause and
shall not, for the purpose of any other award,
order, industrial agreement and or other
agreement or arrangement be deemed to have
been so amended.

7. Supplementary Payment;
(a) As shown in the rates payable under the provisions of this clause—
(i) an employee, other than an apprentice
or junior worker, shall be paid a supplementary payment of $15.50 per
week; and
(ii) an apprentice shall be paid per week a
percentage of the supplementary payment being the percentage which
appears against his year of
apprenticeship in subclause (29) of this
clause;
(iii) a junior worker shall be paid per week a
percentage of the supplementary payment being the percentage which
appears against his age in subclause
(30) of this clause.
(b)
(i) The supplementary payments as prescribed in paragraph (a) hereof are in
substitution for any over award payments as defined hereunder. Any such
over award payment shall be reduced
by the amount of supplementary payment prescribed for the classification
concerned.
(ii) "Over Award payment" is defined as
the amount (whether it be termed "over
award payment", "attendance bonus",
"service increment", or any term whatsoever) which an employee would receive in excess of the "base rate" for the
classification in which such employee
is engaged. Provided that such payment shall exclude overtime, shift
allowances, penalty rates, disability
allowances, fares and travelling time
allowances and any other ancillary
payments of a like nature prescribed by
this award.
(iii) Subject to subclause (34) of this clause,
the award rates prescribed in subclauses (1), (24). (25), (26). (27) and (28)
of this clause and which includes the
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supplementary payment also prescribed within this clause shall be paid
for all purposes of the Award.
(c) The supplementary payments prescribed by
this clause shall not be payable to employees
during their first month of employment with
the employer.
8. Calculation of Wage Rates — State Wage Case
Decisions: In circumstances where award wages are to
be increased as a result of State Wage Case Decisions,
the amount of the increase shall be calculated and
applied to the Wages Clause as follows:
(a) Where the State Wage Case Decision provides that Award wages be increased by a flat
amount, that amount shall be applied to the
Award Base Rate only.
(b) Where the State Wage Case Decision provides
that Award wages be increased by a
percentage amount, that amount shall be
applied to the Award Base Rate and the
Supplementary Payment.
Such a percentage increase should also
apply to the Leading Hand allowances, the
Special Payment and the Disability Allowances.
(c) In the instances outlined in subclauses (1) and
(2) hereof the new Award Rate shall be
calculated by adding the Award Base Rate and
the Supplementary Payment.
(d) Where the State Wage Case Decision provides for a plateau formula (that is, a
combination of a percentage increase and a
flat money amount), the plateau level shall be
determined by reference to the Base Rates and
the Award Rate and the Supplementary Payment shall be calculated by subtracting the
Award Base Rate from the Award Rate.

TITANIUM OXIDE MANUFACTURING
AWARD No. 8 of 1975.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union
of Australia, Hospital, Service and
Miscellaneous WA Branch
and
SCM Chemicals.
No. 1446 of 1989(R).
COMMISSIONER J.F. GREGOR.
26th day of January 1990.
Order.
HAVING heard Ms S.M. Jackson on behalf of the
Applicant and Mr G.D. McKenzie on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the Titanium Oxide Manufacturing Award
1975 as amended be further amended in terms of
the attached Schedule with effect on and from the
30th day of November 1989.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.
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Schedule.
1. Clause 2.—Arrangement: After the number and
title 2A. 10 Per Cent Ordinary Wage Addition insert the
following number and title:—
2B. State Wage Case Principles — September
1989.
2. Clause 2A.—10 Per Cent Ordinary Wage Addition:
Immediately after this clause insert a new clause as
follows:—
2B.—State Wage Case Principles —
September 1989.
It is a term of this award that the Unions party
hereto undertake for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or over award except when
consistent with the State Wage Principles.
3. Clause 21.—Wages: Delete this clause and insert
in lieu thereof:—
(1) The minimum weekly rates of wage payable
to employees covered by this award shall be —
Per Week
$
(a) General Hand:
First year
298.10
Thereafter
301.80
(b) Plant Operators:
First year
298.10
Thereafter
301.80
(c) Mobile Plant Operator:
311.10
(d) Senior Plant Operator:
317.10
(e) Leading Hand Plant Operator: 329.60
(f) Senior Leading Hand:
343.80

that such variation shall have effect from the
beginning of the first pay period commencing on
or after the 1st day of December 1989.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1. Clause 2.—Arrangement:
(A) After the number and words "2.—Arrangement" add the new number and words — "2A
State Wage Case Principles —September
1989".
(B) After the title and letter "Schedule B" add in
the new title and letter "Schedule C".
2. Clause 2.—Arrangement: After this clause add the
following new Clause 2A.—State Wage Principles —
September 1989.
2A.—State Wage Case Principles —
September 1989.
It is a term of this Award that the Union undertakes, for the duration of the Principles determined
by the Commission in Court Session in
Application No. 1940 of 1989, not to pursue any
extra claims, award or over award, except when
consistent with the State Wage Principles.
3. Clause 10.—Overtime: Delete paragraph (a) of
subclause (4) of Part III — All Employees of this clause
and insert in lieu thereof —

WIRE MANUFACTURING (AUSTRALIAN
WIRE INDUSTRIES PTY LTD)
AWARD No. 24 of 1970.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Society of Engineers, Moulders
and Foundry Workers Industrial Union of
Workers, Western Australian Branch
and
Waratah Wire Products Kwinana Wiremill.
No. 1737 of 1989(R).
COMMISSIONER R.N. GEORGE.
13th day of March 1990.
Order.
HAVING heard Ms D. Blaskett on behalf of the
Applicant and Mr C. Mitsopoulos on behalf of the
Respondent, and by consent, the Commission, being
satisfied that the matter is consistent with the
Restructuring Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the Wire Manufacturing (Austra.ian Wire
Industries Pty Ltd) Award No. 24 of 1970 be varied
in accordance with the following Schedule and

(4) (a) Subject to the provisions of paragraph
(b) of this subclause, an employee required to work
overtime for more than two hours shall be supplied
with a suitable meal by the employer or be paid
$5.40 for a meal. If, owing to the amount of overtime
worked, a second or subsequent meal is required,
he shall be supplied with each such meal by the
employer or be paid $3.70 for each meal so
required.
4. Clause 11.—Shift Work: Delete subclause (2) of
this clause and insert in lieu thereof —
(2) A shift employee shall, in addition to his/her
ordinary rate, be paid $7.75 per shift when on
afternoon or night shift.
5. Clause 19.—Special Rates and Provisions: Delete
this clause and insert in lieu thereof —
19.—Special Rates and Provisions.
(1) Dirty or Offensive Work: 31 cents per hour
extra shall be paid to employees when engaged on
work of an unusually dirty or offensive nature,
where clothes are necessarily unduly soiled or
injured, or boots are unduly injured by the nature
of the work done.
(2) Confined Space: An employee shall be paid
an allowance of 37 cents per hour when, because of
the dimensions of the compartment or space in
which he is working, he is required to work in a
stooped or otherwise cramped position, or without
proper ventilation.
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(3) Hot Work: An employee shall be paid an
allowance of 31 cents per hour when he works in
the shade in any place where the temperature is
raised by artificial means to between 46.1 degrees
and 54.4 degrees Celsius.
(4) Grinding Facilities: The employer shall
provide adequate facilities for the employees to
grind tools and employees shall be allowed time to
use the same whenever reasonably necessary.
(5) Provision of Tools: Tradespersons will
supply reasonable quality tools of the type
supplied by comparable tradespersons in industry
in accordance with custom and practice in
industry.
(6) The foregoing provisions of this clause apply
only to employees employed on work falling under
paragraph (b) of subclause (1), Maintenance of
Clause 24.—Wages, of this award.
(7) Protective Equipment.
(a) The employer shall have available a
sufficient supply of protective equipment [as, for example, helmets, handscreens, goggles (including anti-flash
goggles), glasses, gloves, mitts, aprons,
sleeves, leggings, gumboots, ear protectors, waterproof clothing or other efficient
substitutes therefor] for use by his
employees when engaged on work for
which some protective equipment is
reasonably necessary. It shall be a
defence by the employer, if charged with a
breach of this subclause, if he proves that
he was unable to obtain the item of equipment the subject of the charge or a
suitable substitute.
(b) Every employee shall sign an acknowledgment on receipt of any article of
protective equipment and shall return
same to the employer when he has
finished using it or on leaving his
employment.
(c) No employee shall lend another
employee any such article of protective
equipment issued to such first mentioned
employee and if the same be lent, both the
lender and the borrower shall be held
responsible.
(d) Before helmets, goggles, glasses or gloves
or any such substitute which have been
used by an employee are re-issued by the
employer to another employee, they shall
be effectively sterilised.
(e) During the time any articles of protective
equipment or hand tool is on issue to the
employee he shall be responsible for any
loss or damage thereto, fair wear and tear
attributable to ordinary use excepted.
(8) An Electrician — Special Class or an
Electrical Fitter and/or Armature Winder, who
holds and in the course of his employment may be
required to use a current "A" or "B" grade licence
issued pursuant to the relevant regulation in force
under the Electricity Act 1945, shall be paid an
allowance of $12.50 per week.
(9) Rates not subject to penalty additions: The
special rates herein prescribed shall be paid
irrespective of the time at which the work is
performed and shall not be subject to any premium
or penalty additions.
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6. Clause 24.—Wages: Delete this clause and insert
in lieu thereof —
24.—Wages.
(1) (a) The rates of pay prescribed in paragraph
(b) of this clause shall operate from:—
(b) Adults Classification
Rate Per
Week
$
(i) General
Cleaning House:
Cleaner —
First three months
304.60
Thereafter
314.50
Cleaner's Assistant —
First three months
300.40
Thereafter
304.60
Drawing:
Probationers —
First three months on
any Wire Drawing
Machine
Thereafter —
Rod Drawer —
(i) Single head machines
(ii) Multiple head
machines
Wire Drawer —
(i) Single head machines
(ii) Multiple head
machines
Batch Wire Annealing:
Annealer —
First month
Thereafter
Wire Galvanising:
Senior Operator —
First three months
Thereafter
Senior Operator's Assistant —
First month
Thereafter
Netting Looming:
Loomer —
First three months
Thereafter
Accessory Machine OperatorFirst month
Thereafter
Netting Galvanising:
Senior Operator —
First three months
Thereafter
Senior Operator's Assistant —
First three months
Thereafter
Fabricating and Reforming:
Barbed Wire Machine
Operator —
First three months
Operating three or less
machines
Operating four to six
machines
Straightening and Cutting
Machine Operator —
First month
Thereafter

304.60
325.80
325.80
320.80
320.80

300.40
304.60

308.00
320.80
300.40
304.60

308.00
320.80
298.10
300.40

308.00
320.80
300.40
308.00

300.40
304.70
320.80
298.10
300.40
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Rate Per
Week

Coil Former Weighing and
300.40
Tying:
Stranding Machine (7x25)
Operator —
304.60
First three months
325.80
Thereafter
Field Fence Weaver —
First three months
308.00
320.80
Thereafter
Sundry.
Drawing Die Maintenance First six months
308.00
325.80
Thereafter
298.10
General Assistant
(ii) Maintenance
Electrical Fitter and/or
Armature Winder
339.30
Electrician — Special Class 362.40
Fitter — Mechanical
339.30
Scientific Instrument Maker 356.10
Tradesperson's Assistant
290.30
(2) Tool Allowance.
(a) Where an employer does not provide a
tradesperson or an apprentice with the
tools ordinarily required by that tradesperson or apprentice in the performance
of work as a tradesperson or apprentice
the employer shall pay a tool allowance
of—
(i) $8.70 per week to such tradesperson or
(ii) in the case of an apprentice a
percentage of $8.70, being the
percentage which appears against
the apprentice's year of apprenticeship in subclause (5) of this
clause,
for the purpose of such tradesperson or
apprentice supplying and maintaining
tools ordinarily required in the
performance of their work as a
tradesperson or apprentice.
(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
included in, and form part of, the
ordinary weekly wage prescribed in this
clause.
(c) An employer shall provide for the use of
tradespersons or apprentices all
necessary power tools, special purpose
tools and precision measuring instruments.
(d) A tradesperson or an apprentice shall
replace or pay for any tools supplied by
the employer, if lost through the
employee's negligence.
(3) Leading Hands: In addition to the
appropriate rate of pay prescribed in this clause, an
employee shall be paid —
Per Week
$
(a) If placed in charge of not
less than three and not
more than 10 other
employees
15.70
(b) If placed in charge of more
than 10 and not more
than 20 other employees
24.10
(c) If placed in charge of more
than 20 other employees
31.00

1143

(4) Junior Employees — (Percentage of weekly
wage prescribed for the classification "General
Assistant")
Rate Per
Week
Under 16 years of age
Between 16 and 17 years
Between 17 and 18 years
Between 18 and 19 years
Between 19 and 20 years
Between 20 and 21 years

76.61
118.64
154.71
196.45
233.11
280.51

(5) Apprentices — (Wage per week expressed as
a percentage of the rate for "Fitter-Mechanical").
Five Year Term
%
First year
40
Second year
48
Third year
55
Fourth year
75
Fifth year
88
Four Year Term
First year
42
Second year
55
Third year
75
Fourth year
88
Three and a Half Year Term
First six months
42
Next year
55
Following year
75
Final year
88
Three Year Term
First year
55
Second year
75
Third year
88
(6) Minimum Wage: Notwithstanding the
provisions of this award, no employee (including
an apprentice), 21 years of age or over, shall be paid
less than $248.80 per week as his ordinary rate of
pay in respect of the ordinary hours of work
prescribed by this award, but that minimum rate of
pay does not apply where the ordinary rate of pay
(including any part thereof payable in addition to
the award rate) is not less than $248.80.
Where the said minimum rate of pay is
applicable the same rate shall be payable on
holidays, during annual leave, sick leave, long
service leave and any other leave prescribed by this
award.
Notwithstanding the foregoing, where in this
award an additional rate is prescribed for any work
as a percentage, fraction or multiple of the ordinary
rate of pay, it shall be calculated upon the rate
prescribed in this award for the classification in
which the employee is employed.
(7) Structural Efficiency.
(a) Arising out of the decision of the State
Wage Case on 8 September 1989 and in
consideration of the wage increases
resulting from the first structural
efficiency adjustment, employees are to
perform a wider range of duties including
work which is incidental or peripheral to
their main tasks or functions.
(b) The parties to this Award are committed
to implementing a new wage and classification structure. In making this
commitment, the parties —
(i) accept in principle that the descriptions of job functions within a
new structure will be more broadly
based and generic in nature;
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(ii) state that wage increases arising
from broadbanding and adjustments of minimum rates are
subject to absorption into existing
over award payments;
(iii) undertake that upon variation of
the Award to implement a new
wage and classification structure,
employees may undertake training for a wider range of duties and/
or access to higher levels in
accordance with the definitions
and training standards laid down
in the award variation relating to a
new classification structure;
(iv) will co-operate in the transition
from the existing classification
structure to the proposed new
structure to ensure that the
transition takes place in an orderly
manner without creating false
expectations or disputation;
(v) have agreed to progress Structural
Efficiency negotiations in line
with the concept and spirit of
intent of the Memorandum of
Understanding appended as
Schedule C of this Award.
(c) In the event that there is a claim for
reclassification by an existing employee
to a higher level under any new structure
on the ground that the employee
possesses equivalent skill and knowledge gained through on-the-job experience or on any other ground, the
following principles apply:—
(i) the parties agree that the existing
disputes avoidance procedure
shall be followed;
(ii) agreed competency standards
shall be established by the parties
in conjunction with TAPE and
SESDA (when operative) for all
levels in any new classification
structure before any claims for
reclassification are processed;
(iii) where practicable an agreed
authority such as TAPE or SESDA
or agreed accreditation authority
(when operative) shall test the
validity of an employee's claim for
reclassification.
(d) Reclassification to any higher level shall
be contingent upon such additional work
being available and required to be
performed by the employer.
(e) The parties are committed to modernising the terms of the Award and to
addressing the issues associated with
training in an endeavour to finalise these
matters by 1 June 1990.
7. Schedule B: After this Schedule insert a new
Schedule C as follows —
Schedule C.
Memorandum of Understanding between the
Australasian Society of Engineers, Moulders and
Foundry Workers, Industrial Union of Workers.
Western Australian Branch
and
Waratah Wire Products.
(1) In line with the decision of the Commission
in Court Session in Application No. 1940 of 1989
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the parties are committed to award restructuring
which will provide for improvement in efficiency
and productivity in the Company.
(2) The parties agree that award restructuring
will also provide the opportunity for employees to
obtain better paid and more varying and fulfilling
jobs.
(3) A main desire of the parties is to develop a
new wage and classification structure which will
promote the objectives sought in points (1) and (2)
above.
In this regard, the employer has tabled a wage and
classification structure proposal for consideration
by the parties.
For its part, the union notes with approval the
restructuring of wire industry classifications in the
Federal Metal Industry Award.
(4) To enhance the implementation of award
restructuring in this State and to allow for the
particular needs of the industry in Western
Australia to be explored and addressed, the parties
agree to examine the national proposals for award
restructuring and to examine all other proposals for
award restructuring for this industry in Western
Australia including any new classification structure and appropriate definitions. The existing
productivity consultative group will carry out this
task.
(5) The parties accept that training in the nontrade, trade and post-trade areas is broadening and
changing and commit themselves, where practicable, to assist in developing agreed training modules
and courses within the structures provided by the
State Employment Skills Development Authority
(SESDA) (when operative) and the appropriate
training board or any other agreed accredited body/
authority.
(6) The parties state that award restructuring
should not be used as a vehicle for job shedding. On
the contrary, through improved industry competitiveness, award restructuring should enhance job
security.
(7) The parties agree to discuss all structural
efficiency measures and are committed to modernising the terms of the award so that it provides for
more flexible working arrangements, improves the
quality of working life, enhances skills and job
satisfaction and productivity and efficiency and
assists positively in the restructuring process.
(8) The parties agree that structural efficiency
measures are not a repeat of the second tier exercise
and note that proposals for change should not be
approached in a negative cost cutting manner.
(9) In the transition from the old classification
structure to any new structure that may be
developed and to avoid disputation on future reclassification the following principles and
procedures should apply —
(a) Employees will transfer to any new classification structure without loss of pay in
accordance with a schedule agreed
between the parties which will line-up the
old classifications with any new levels.
(b) In the event that there is a claim for reclassification by an employee to a higher
level under any new structure on the
ground that the employee possesses
equivalent skill and knowledge gained
through on-the-job experience or on any
other ground the following principles
apply —
(i) the parties agree that the existing
award disputes avoidance procedure shall be followed;
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(ii) agreed competency standards,
where practicable, shall be established by the parties in conjunction with TAPE and SESDA (when
operative) for all levels in any new
classification structure before any
claims for reclassification are
processed;
(iii) where practicable, an agreed
authority such as TAPE and
SESDA (when operative) shall test
the validity of any employee's
claim for reclassification.
(c) Reclassification to any higher level shall
be contingent upon such additional work
being available and required to be
performed by the employer.
(10) An employee employed by the Company at
the time of transition to the new classification
structure shall not be forced to acquire skills
beyond the requirement of their new classification
level. However, it is anticipated that a combination
of increased job satisfaction and increased
monetary reward will persuade existing employees
to undertake further skills acquisition.
(11) Adult apprenticeships will be a
consideration of any restructured award
classification structure.
(12) Consistent with the ACTU's undertaking
to the National Wage Case decision and in
accordance with the State Wage Case decision
employees shall perform a wider range of duties
including work which is incidental to their main
trades or functions, subject to safety requirements
and the individual's competency to perform the
work. However, such incidental or peripheral work
shall not have effect of de-skilling either individual
employees or classifications.
(13) The parties recognise that for industry
restructuring to be effective the process must be ongoing, particularly in respect to training.
However, it is acknowledged that prior to the
second monetary amounts referred to in the
September 1989 State Wage Case being available
the parties will have demonstrated compliance
with award restructuring under the Structural
Efficiency Principle by appropriate award changes
being agreed.
It is the intention of the parties to have these
changes finalised within six months of the first
monetary adjustment under the Structural
Efficiency Principle or earlier if agreed between the
parties.
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INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The United Furniture Trades Industrial
Union of Workers, WA
and
Fremantle Furniture Factory.
No. 2740 of 1989.
COMMISSIONER A.R. BEECH.
16th day of February 1990.
Order.
HAVING heard MrT.P. Daly onbehalf of the applicant
and there being no appearance by or on behalf of the
respondent, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial
Relations Act 1979, hereby makes an Order in the terms
of the attached Schedule.
fL.S.l

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1.—Title.
This Order shall be known as the Fremantle
Furniture Factory Superannuation Order 1990 and
shall replace Order No. C210 of 1988.
1.
2.
3.
4.
5.

2.—Arrangement.
Title.
Arrangement.
Definitions.
Contributions.
Area and Incidence.

3.—Definitions.
(1) In this Order "the Company"means Fremantle
Furniture Factory.
(2) In this Order the Company fund means the
Friends Independent Retirement Superannuation
Scheme.
(3) Ordinary Time Earnings shall mean the weekly
earnings of any employee inclusive of any over award
payment, piecework payment or incentive bonus and
where applicable tool allowance but excluding any
overtime payment.
4.—Contributions.
The Company shall subject to Clause 5 hereof pay to
the Company Fund contributions at the rate of three per
cent of each employee's weekly ordinary time
earnings.
5.—Area and Incidence.
(1) This Order shall operate from 9 February 1990.
(2) The Order shall be binding on the Company as
defined in subclause (2) of Clause 3.—Definitions and
to all employees of the Company covered by the
provisions of the Furniture Trades Industry Award.
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AWARDS/AGREEMENTS —
Application for Variation of—
No variation resulting—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Prestige Brick and Others.
No. 1913 of 1989.
BRICK MANUFACTURING
AWARD 1979 No. R19 of 1990.
COMMISSIONER A.R. BEECH.
16th day of March 1990.
Order.
HAVING heard Mr J.R. Bainbridge on behalf of the
Applicant and Mr B.D. Williams on behalf of the
Respondents, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the application be withdrawn by leave.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial
Union of Australia (Union of Workers)
Western Australian Branch
and
Bristile Limited.
No. 1437 of 1988.
PORCELAIN WORKERS'
AWARD 1970 No. 1 of 1970.
COMMISSIONER A.R. BEECH.
9th day of March 1990.
Order.
HAVING heard Mr J.R. Bainbridge on behalf of the
Applicant and Mr B.D. Williams on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the hearing of this matter be
discontinued.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Wesfarmers Limited and Others
and
The Shop, Distributive and Allied Employees'
Association of WA.
Nos. 1690 of 1988, 1554 of 1989,
1782 of 1989 and 1891 of 1989.
COMMISSIONER O.K. SALMON.
26th day of February 1990.
Reasons for Decision.
THE COMMISSIONER: These are applications to
vary, in different ways. Clause 45.—Superannuation, in
the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977, No. R32 of 1976 (the
Shops Award). In its present form the clause in question
is expressed as follows —
45.—Superannuation.
(1) Definitions:
"Fund": In this clause all reference to "Fund"
shall mean the Retail Employees Superannuation
Trust.
"Ordinary Time Earnings": In this clause the
term "ordinary time earnings" shall mean the base
classification rate, including supplementary
payments where appropriate, in charge rates, shift
penalties and (if any) over award payments,
together with any other all purpose allowance or
penalty payment for work in ordinary time and
shall include in respect to casual employees the
appropriate casual loadings as prescribed by this
award, but shall exclude any payment for overtime
worked.
"Employees": In this clause all reference to
"employees" shall mean employees whose
employment is regulated by the following award:
Shop and Warehouse (Wholesale and Retail
Establishments) Award No. 32 of 1976.
"Trustee": In this clause all reference to "Trustee"
shall mean the Trustee of the Retail Employees
Superannuation Trust.
"Approved Superannuation Fund": In this
clause "Approved Superannuation Fund" shall
mean a superannuation fund which complies with
the Occupational Superannuation Standards Act
1987
(2) Quantum: An employer who employs 20 or
more employees covered by this award shall make
application to participate in the Fund either
formally or informally and upon acceptance by the
Trustee shall contribute to the Fund in respect of all
eligible employees an amount equal to three per
cent of each employee's ordinary time earnings
each week from 15 December 1988.
An employer who employs less than 20
employees covered by this award shall make
application to participate in the Fund either
formally or informally and upon acceptance by the
Trustee shall contribute to the Fund in respect of all
eligible employees an amount equal to three per
cent of each employee's ordinary time earnings
each week from 3 September 1989.
(3) Cessation of Contributions: The obligation
of the employer to contribute to the Fund in respect
of an employee shall cease on the last day of such
employee's employment with the employer.
(4) Part-Time and Casual Employees: Contributions to the Fund in respect of eligible part-time
and casual employees who are employed under the
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terms of the award listed in subclause (1) hereof
will be proportionate to the hours of work of such
employee.
(5) Eligibility.
(a) Full-Time and Part-Time Employees:
The employer shall be required to make
contributions in accordance with this
clause in respect of each full-time and
part-time employee who has been
employed by the employer continuously
for a period of 13 weeks. Once the
employee has completed the 13 week
qualifying period he/she shall be eligible
to have contributions to the Fund paid on
his/her behalf from the date of his/her
engagement with the employer but no
earlier than the date of operation of this
clause in subclause (2) herein.
(b) Adult Casual Employees.
(i) The employer shall be required to
make contributions in accordance
with this clause only in respect of
each adult casual employee who
has been employed:
(aa) continuously for no less
than 13 weeks; and
(bb) for no less than a total of 104
hours.
(ii) Once an employee has become
eligible in accordance with the
requirements of paragraphs (aa)
and (bb) of placitum (i), contributions shall be made on his/her
behalf for each week in which the
employee worked no less than
eight hours.
Provided that no contribution
shall be required for any period
prior to the dates of operation of
this clause prescribed in subclause
(2) of this clause.
(iii) From the point of eligibility, and
in addition to the provisions of
placitum (ii) the employer shall
make a contribution for each week
in which the employee works no
less than eight hours.
Provided that where the employee
works less than eight hours in any
week, no contribution shall be
made for that week.
(6) Employer Failure to Participate in Fund:
Where an employer has failed, pursuant to
subclause (2), to make application to participate in
the Fund, the employer shall be required to make
application to participate in the Fund. Upon
acceptance by the Trustee the employer shall make
a once only contribution to the Fund in respect of
each eligible employee equivalent to the contributions which would have been payable under
subclause (2) or (4) had the employer made
application to participate in the Fund and been
accepted by the Trustee after 15 December 1988.
(7) Employee Contributions: Employees who
may wish to make contributions to the Fund
additional to those being paid by the employer
pursuant to subclause (2) or (4), shall be entitled to
authorise the employer to pay into the Fund from
the employee's wages amounts specified by the
employee.
Employees contributions to the Fund requested
under this subclause shall be made in accordance
with the rules of the Fund.
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(8) Frequency of Payment: Each employer shall
pay such contributions together with any
employee's deductions to the Fund in the following
manner:
(a) In respect of full-time and part-time
employees payments shall be made
monthly for pay periods completed in the
month, and
(b) In respect of casual employees payments
shall be made every three months for pay
period completed in such three months.
Provided that payments may be made at such
other times and in such other manner as may be
agreed in writing between the Trustees of the Fund
and the employer from time to time.
(9) Existing Superannuation Arrangements: No
employer shall be excluded from this clause on the
basis of existing voluntary superannuation
arrangements.
(10) Exemptions.
(a) The provisions of this clause shall not
apply to any employer who has, prior to
the operation of this clause, entered into
an arrangement to pay superannuation
contributions into any other Approved
Superannuation Fund and such arrangements have been ratified by either the
Western Australian Industrial Relations
Commission or the Australian Conciliation and Arbitration Commission.
(b) An employer who proposes to pay the
superannuation contributions provided
by this clause into another Approved
Superannuation Fund, shall make
application to the Western Australian
Industrial Relations Commission for
exemption from the requirement to pay
superannuation contributions to the
Fund.
(c) In the case of an employer who employs
20 or more employees an application for
exemption to contribute to the Fund shall
be made no later than 1 March 1989 and
in all other cases application for
exemption shall be made by 30 June
1989.
(11) Suspension: That the obligation to pay
contributions under this clause shall in the case of
employers who apply for an exemption under
paragraph (b) of subclause (10) of this clause be
suspended pending the hearing and final
determination of the application by the Western
Australian Industrial Relations Commission.
The foregoing provisions were inserted into the
Shops Award by Order of the Commission in Court
Session on 30 November 1988 in Application No. 1519
of 1987, in the case that has come to be known as the
Extended Trading Hours Case. Reasons for Decision
were delivered on 31 August 1988, but the Chief
Commissioner's reasons were brief and whilst I joined
with him to make a majority I said nothing on the
subject of superannuation in my own reasons. Martin
C. accepted in principle the proposition that all fulltime employees in private industry should have access
to participation in a superannuation scheme, but he
had reservations regarding the entitlements of parttime and casual employees in this respect. On the
information that was before the Commission in Court
Session he was not prepared to include the
superannuation provisions in the Shops Award and he
went on to say that superannuation provisions in an
award should "provide for a choice of schemes and
exemption in case of existing schemes which comply
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with subclause (e) in the superannuation principle".
The Chief Commissioner made the following
statement:
With respect to superannuation it is the form and
timing that are the issues to be addressed.
I think it is important to note what the Australian
Commission said in the March 1987 National
Wage Case where arbitrated claims are being
decided.
The modified approach will also assist the
Commission in achieving an important
objective, namely that new or improved
superannuation benefits 'are implemented on
an orderly and rational basis and are properly
phased in consistent with the state of the
economy'.
As to the form of the fund here I note that:
(i) The CARE scheme complies with the
Commonwealth operational standard for
occupational superannuation funds.
(ii) I support the view that no employer
should be forced to make contributions
for its employees to a multiplicity of
funds.
(iii) I accept that in the light of the mobility of
labour, multi-employer funds controlled
jointly by employers and unions may be
preferred.
I consider that the availability of the CARE
scheme satisfies these requirements to the extent
that it provides access for employer representation
and accommodates the mobility of labour within
the industry.
I endorse that aspect of the claim which
identifies that subscriptions should be paid to this
fund only to the extent that exemptions may be
granted where it can be shown to the Commission
that a requirement to subscribe to this fund would
involve an employer in making contributions to a
multiplicity of funds or for other good reasons.
As to the form of eligibility, superannuation
should be available to all employees in the industry
except junior casual employees.
As to the timing:
Consistent with the provisions of the
superannuation principle in arbitrated cases, no
more than 1.5 per cent of ordinary time earnings
is to be contributed from 1 October 1988 and a
further 1.5 percent from 1 March 1989.
Provisions are to be made for qualifying periods
of employment for the purposes of superannuation contributions for weekly and casual
employees in line with the union's claim and for
the contribution to commence for employees of
"small employers" at the full rate 12 months from
the date of th;s decision.
Whereas CARE was the fund approved by the
majority in No. 1519 of 1987, it became apparent when
the minutes were being addressed on 30 November 1988
that the parties had agreed that the Retail Employees
Superannuation Trust (REST) was the appropriate
fund for inclusion in the Award, and the variation was
made accordingly. However, the major employer
parties were not happy with the result overall in respect
of the superannuation aspect of the Order and they
voiced their reservations while informing the
Commission in Court Session that they would be taking
whatever steps necessary to have the decision reviewed
during 1989. Coles/Myer did not believe that a single
industry scheme with a single superannuation fund
would be truly viable and on that employer's behalf it
was said that no one should be under any
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misapprehension about its intention to seek exemption
from the Order if it was to issue in the form then
proposed.
Both the form of Clause 45 in the Award and the
reasons are of fundamental importance in the
arguments of the applicants in the various cases before
me, and I have set them out in full in these reasons
in order that the arguments will be more readily
summarised and understood.
I will provide separate reasons for decision in
Application Nos. 1690 of 1988 and 1554 of 1989 in that
order. Application Nos. 1782 and 1891 of 1989 will be
taken together. The various cases were heard together
and the reasons that follow are not to be treated as being
mutually exclusive. That should be apparent from the
text in each case, however, I make the point formally so
that there is no confusion or question raised in that
respect.
Application No. 1690 of 1988.
This is a case for exemption from the single industry
superannuation fund provision of the award.
Documentary evidence was tendered and oral
testimony called to show the credibility and the result of
a survey conducted amongst Coles/Myer employees in
which they were asked if they wanted the right to choose
between the REST fund or the Coles/Myer Employees'
Benefit Fund (CMEBF) as the fund to which their
award superannuation entitlements would be
contributed. This evidence was the basis of support for
the principle of employees' freedom of choice, that
principle being advanced as the point of fundamental
significance in the whole argument. The result of the
survey was overwhelmingly in favour of choice and it
was contended that not to give effect to that result by
allowing an exemption from the single industry fund
provision in the award would be to ignore the interests
of employees and to deny them a basic right. Indeed, in
Mr Lucev's submission it was really "basic stuff and on
that basis he confidently constructed a supporting
argument which he conducted with more than ordinary
commitment.
It was conceded that Coles Myer's interests would
also be served if the exemption was granted, but in the
scheme of the argument that was a secondary
consideration. It was urged upon me that the case
should be decided mainly according to principles and
that I should not be beguiled by the material brought
forward by the SDA in reply showing that the single
industry fund concept was a fact of life in the retail
industry awards in New South Wales, Victoria. South
Australia, Tasmania and the Northern Territory. While
these facts were conceded, they were not embraced and
detailed arguments were advanced against my
acceptance of the results in Victoria and South
Australia, while the Northern Territory arrangement
was distinguished on the grounds of being an agreement in a Federal award. Needless to say. the fact that
the Queensland award nominated CMEBF as an
approved superannuation fund was said to support
the case for exemption in Western Australia.
It is common ground that the funds in question are
equivalent regarding the ordinary benefits they are
intended to provide, but documentary and oral
evidence was produced to establish Coles/Myer's 30
year experience in developing superannuation funds
for ordinary employees and managerial staff, the asset
backing behind CMEBF, the expertise in fund
management and the size and credibility of Coles/Myer
as a major employer in the retail and wholesale industry
throughout Australia.
Mr Lucev stressed that subscribing to a number of
employee superannuation funds was no problem for
Coles/Myer because that was the condition already in
place in its establishments. Accordingly it was
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nonsense, in his submission, that any reference to
employers not having to contribute to a multiplicity of
superannuation funds should be used as a factor in
support of the case against exemption.
Recent decisions of the Australian Commission in
the printing industry and the metals industry were also
relied upon to support the exemption case.
A number of employee witnesses were called to testify
on behalf of Coles/Myer. The witnesses were a furniture
salesperson employed at the Myer city store for 10 years,
a menswear salesperson employed at Myer city store for
15 years, a sales consultant in the Myer's men's suit
department, a visual merchandiser, a delicatessen
manager at the Myer's Burrendah store and a customer
service manager, also from the Burrendah store. Some
of these employees were members of the SDA some
were not. Each witness testified that they had taken part
in the survey carried out by Coles/Myer and each was
satisfied with the conduct of the survey. None said that
pressure had been applied to them in any way with the
object of influencing their voting intentions. Each
witness believed he/she had a right to make a free
choice between being a member of the REST fund or
CMEBF and each approved of the decision by Coles/
Myer to survey the opinions of their employees on this
question of choice. Some of the witnesses were
members of the Myer Superannuation Fund already in
place and they expressed their satisfaction with this
fund. One said he would prefer CMEBF to the REST
fund, but that was a preference expressed without any
information on either fund. He said he would feel more
comfortable with CMEBF because it would not be alien
to him. However, in cross-examination he also said that
the administration charges of one fund compared with
those of the other would influence his decision and that
he would prefer the fund with lower administrative
charges. Furthermore, a fund with higher return, sound
administration and reputation would have to be
considered. Another witness who was a member of the
Myer Superannuation Fund said that given the choice
between CMEBF and the REST fund he would
probably opt for CMEBF because he had been looked
after in the staff scheme and that Coles/Myer would
probably look after him under CMFBF. This witness
was not a member of the SDA.
I am satisfied that the main purpose of bringing the
testimony of these witnesses was to show approval of the
decision to survey employees and the manner in which
the survey was carried out. Also, to show that employees
hold a strong belief in their right to choose between
superannuation funds and that they would feel
aggrieved if not allowed to exercise that right.
Generally the testimony of the witnesses was
consistent and they seemed to understand that in the
final analysis they would be worse or better off
according to the performance of the different funds
because of fund administration charges and
efficiencies. However, at the moment I am mainly
concerned with the question of freedom of choice and
whether that is a belief so strongly held that I would be
acting against the interests of employees of Coles/Myer
if I was to refuse the claim for exemption. Certainly
there is nothing in the testimony of the witnesses to raise
a probability that employees would feel so strongly
about being deprived of their freedom to choose either
fund, that industrial action would follow, that their
morale would fall and their work performance would
suffer, or that that they would feel threatened in some
material way. I think there would be some personal
disappointments but even then I am satisfied that it
would be shortlived.
I pay particular regard to the testimony of Robyn Lee
Atkins, she being a member of the SDA and a person
who I thought was fairly typical of thoughtful
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employees. Ms Atkins believed she had a basic right to
determine where her money went. However, at the time
she testified she had not decided whether she wished to
contribute to one or the other of the two funds. She
would not make a decision until she had information
on both funds. When asked how she would feel about
being forced into a particular fund against her wishes,
Ms Atkins said she would not be very happy about it.
She said she did not like being told what to do,
particularly if what she was told to do turned out to be
wrong, and even if it turned out to be right she still would
not like to be told what to do. Ms Atkins expressed
surprise that the SDA should be opposed to employees'
freedom to choose between the two funds, believing it
would have been the SDA's natural position to support
a choice. She thought it was fair that she be given the
right to choose and that it was not fair for the union to
prevent her from having a choice. In cross-examination
Ms Atkins said that a relatively higher rate of return
would be one factor upon which she would make a
choice of fund and I think it follows naturally from that
that she would be interested in all of the other factors
that operate to make one fund more attractive than
another.
Whilst I consider Ms Atkins to be typical of fairly
thoughtful employees, I do not overlook the fact that she
was being examined on a question that has attractive
overtones because it involves a fundamental principle
in a democratic society. It is also a question that is likely
to encourage statements of independence from a
witness while in different circumstances there would be
a likelihood that not being given freedom of choice
would pass without question.
My caution regarding the circumstances surrounding Ms Atkins' testimony is based mainly on the
testimony of Mr Morrissey. Mr Morrissey is the
personnel manager for Woolworths WA Limited,
Coles/Myer's main competitor in the supermarket
segment of the industry and an employer of some 4 500
employees throughout the city, Kalgoorlie, south
eastern and north western regions of the State. He was
called to testify in Application No. 1554 of 1989.1 think
it goes without saying that if, like Coles/Myer,
Woolworths had wanted its own superannuation fund,
the Woolworths' Retirement Plan, as an alternative to
the REST fund in its establishments, and had unilaterally conducted a survey amongst employees
regarding their right to choose between these funds the
result would have been the same as it was in the Coles/
Myer survey. There is simply no reason to suggest that
Woolworths' employees have different beliefs from
Coles/Myer's employees on the subject of freedom of
choice. But Mr Morrissey testified that all of
Woolworths' employees eligible for membership of the
SDA are members of the REST fund. He also said that it
was Woolworths' intentions to have all of those
employees eligible for membership of the other unions
subscribe to the REST fund as well and that discussions
in this respect with the Meatworkers' Union are already
underway. In his opinion to have Woolworths'
employees contributing to more than one superannuation fund would be contrary to structural
efficiency and it seems quite clear that Woolworths'
acceptance of the REST fund is based on efficiency
considerations. However, Woolworths' actions and
intentions have created no problems for its employees
and there was no evidence to suggest that Woolworths'
employees are concerned about having no freedom of
choice regarding the fund to which they contribute.
I also have regard for the testimony of Mr Richard
Scott Brown who was called on behalf of Coles/Myer.
Mr Brown is the personnel manager of Coles Fossey.
When he learned that the result of the survey conducted
at his store was overwhelmingly against freedom of
choice he could not believe it. He immediately began an
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investigation, for it was his untutored belief that an
overwhelming majority in the sample would
naturally have voted affirmatively. As it turned out the
SDAshop steward had instructed the employees how to
vote, and when the survey was conducted again along
strict lines the result was as Mr Brown thought it should
have been on the first occasion. Moreover, the shop
steward apparently thought as Mr Brown did, for if she
thought otherwise there was no reason to influence her
workmates concerning the way they should vote.
The testimony of Coles/Myer's witnesses and that of
Mr Morrissey does not incline me to accept that
employees' freedom of choice is a matter of primary
significance in this case. But that is a conclusion that
will become important later in these reasons and I
will have more to say on it.
However, as I said earlier, there is no probability that
ultimately employees would feel strongly about not
having freedom of choice and I believe that Mr
Morrissey's testimony supports this finding.
In any event Coles/Myer compromises the principle
because it does not support its unfettered application so
as to allow employees the choice of any fund that they
may wish to subscribe to. Whereas it is argued with
considerable force that only employees should make a
choice because it is their money that goes into a
superannuation fund, it is Coles/Myer's convenience
and interests that limit employees' freedom to a choice
of only two funds. And, 1 might add, in the final analysis
for the same reasons that Woolworths are aiming to
have all of its employees subscribe to the REST fund.
Here the point is that if a principle is to be fettered on the
basis of convenience the question really becomes one of
competing interests as between employees. Coles/Myer,
SDA and perhaps, the community.
Having said that I am not inclined to accept that
employees" freedom of choice is a matter of primary
significance in this case. I turn now to a consideration of
the testimony regarding Coles/Myer's interests. The
main witness for Coles/Myer in this respect was Eric
Joseph Baines, manager Coles/Myer Limited,
operating as Coles New World.
There are two streams in Mr Baines' testimony. The
first concerns the disadvantages of a single industry
superannuation fund. These disadvantages are
described in terms of restrictions placed on Coles/
Myer's ability to compete in the labour market for
suitable employees. The second stream concerns
employee benefits associated with a choice between
funds.
I must say that just about all that Mr Baines said on
labour attraction seemed to be destroyed by Mr Knight,
Coles/Myer general manager on compensation policy,
who testifying from a national perspective said that
superannuation provided only a marginal benefit in
connection with attracting and recruiting labour. He
would not place a lot of emphasis on superannuation in
that respect.
Mr Knight's view on the subject is supported by the
testimony of Mr Morrissey of Woolworths. I think it
goes without saying that Woolworths would be no less
concerned with attracting quality labour than Coles/
Myer. although less of it. However, by adopting the
REST fund as the universal fund for its employees
Woolworths shows no concern whatever for multiple
funds as a labour attraction factor. My conclusion is
that no weight can be given to Mr Baines' first point in
testimony. Consequently Coles/Myer makes out no
case on interests in that respect.
I accept all of Mr Baines' testimony regarding the
attitudes of employees towards employers in the retail
and wholesale industry today and vice versa. What he
really says is that employees expect job satisfiction
through involvement and that if employers wish to

retain suitable employees they must meet their needs in
these respects. In fact he touches upon the notion of
mutual respect as the basis of the modem employment
relationship. Clearly this is an area of real interest
concerning Coles/Myer. Furthermore, it is not difficult
to understand that the availability of alternative funds
would have attractions for established employees. This
aspect of Mr Baines' testimony is supported by Mr
Knight's testimony. Mr Knight said that Coles/Myer
employees know that the company has been in the
superannuation business for over 30 years and they
know that the funds have been managed successfully
over that time; that the CMEBF has been developed
specifically for Coles/Myer employees and it enables
them to identify with the company; that employees have
a voice in the management of the fund through electing
four of their number as trustees; and that employees
who join Coles/Myer with career intentions can keep
track of their superannuation entitlements by
transferring from CMEBF to the managerial or
executive fund.
I should say that Mr Knight's testimony does not
make CMEBF a better fund that the REST fund but that
does not detract from my observation on Coles/Myer's
interests.
Finally, Mr Baines expressed concern that a single
fund would be seen by employees as unfair. He
explained that employees of Coles/Myer eligible for
membership of other unions, as well as those eligible for
membership of the SDA who are employed in warehouses, have a choice between different superannuation funds. He believed that employees who did not
have a choice of funds would feel disadvantaged and
disappointed if having been directed to contribute to
one fund, that fund turned out to be less successful than
CMEBF.
Mr Knight was asked if there were examples of
disappointments amongst employees as a result of a
single fund prescription in the Victorian award. He
mentioned two, but these seemed so remote to me, given
the number of employees in Victoria as to be of no real
concern. I am not inclined to view Mr Knight's
testimony on this point as support of any substantial
kind for Mr Baines' testimony. Rather I assess Mr
Baines' testimony on its own and I see it as being too
speculative to raise any adverse probabilities of
significance.
At this stage I return to my conclusions on the
testimony of the employee witness called by Coles/
Myer and I must say that Mr Baines' testimony does
nothing to cause me to abandon my early conclusion.
I reproduce Exhibit L3 — Internal Memo circulated
by Mr Higham concerning Choice of Fund Survey —
1.

2.

Last year the WA Industrial Commission
awarded three per cent Occupational
Superannuation to those employed under the
shop award, effective from 15 December 1988.
The Commission ruled that there would be
one fund only for the shop side of the retail
industry. The company agreed with the
introduction of the three per cent
Occupational Superannuation. We did not
agree that there should be one fund only and
therefore lodged an application to have the
company fund — the Coles Myer Employee
Benefit Fund as an alternative to the union
nominated fund of REST (Retail Employees
Superannuation Trust).
Other unions — Federated Clerks, TWU and
the SDA in the Distribution Centre, agreed
that there would be a choice of fund. Currently
joint representations are taking place in the
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stores with the clerks to ensure that the clerical
staff have an opportunity to exercise the right
of choice.
3. The company position is that:
• We see ourselves as being a provider of
superannuation benefits.
• We believe that staff should have the
right to choose.
It is the Right of Choice which is the issue which
is about to be determined in the Industrial
Commission. We believe that it is important that
the staff view is represented and to that end you are
asked to conduct the attached survey in your store
between Thursday, 20 July and Saturday, 22 July.
Please ensure that your Personnel Manager
conducts the survey in accordance with the
following guidelines:
1. Keep a record of the numbers of forms
issued.
2. Only issue the exact number of forms required
by each CSM.
3. The survey is applicable to shop award
coverage staff only and includes all:
Full-Time
Part-Time
and
Casuals.
4. Under no circumstances must your managers
attempt to influence the outcome.
The results are going to be produced in court
as evidence and will therefore be open to
cross-examination and inspection.
5. Upon completion of the survey your
Personnel Manager must be able to account
for all the numbers as per the attached form.
It is possible that the count may require Store
Managers to provide Statutory Declarations to
support the return of numbers from their store.
The importance of this issue can be gauged by
the fact that we are not using the Confederation of
WA Industry to represent our interests. We are
using separate legal counsel.
The completed forms should be kept securely in
store ready for examination/inspection if
necessary.
The return of numbers should be made to me by
Tuesday, 25 July 1989.
Two things stand out: first, Mr Higham nominates the
Right of Choice as the issue to be determined by the
Commission; and second, the importance of the issue
was gauged by the fact that Coles/Myer is to be legally
represented before the Commission. Undoubtedly,
sophistication and legal technicality were intended to
be used in full force, and I must say that in these respects
Coles/Myer would not have been disappointed.
However, I believe it is necessary to read that memo in
the light of Coles/Myer s stated position before the
Commission in Court Session when addressing the
minutes in Application No. 1519 of 1987. All things
considered, it would be fair to say that Coles/Myer did
not merely have an objection to the outcome of the
superannuation issue, it was angry. I have no trouble
with that, fulsome criticism of the Commission's
decision is par for the course as far as I am concerned
and the SDA would not think twice about publicly
criticising the Commission's decisions when not happy
with the results. But for Coles/Myer to say that "the
issue" about to be determined by the Commission is the
Right of Choice is simply presumptuous. What is to be
determined is the question of Coles/Myer's exemption
from the single industry fund requirements of the Shops
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Award; moreover, that question will be decided
according to the mandate in section 26 of the Act. In that
context employees' right to choose is one of a number of
factors to be considered.
Ultimately there was to be a contest and Coles/Myer
was entitled to present the strongest possible case in its
own interests. But even so, and bearing in mind that
there is no evidence to show that employees of Coles/
Myer asked that a survey in freedom of choice be
conducted, it is fair and reasonable that I have
consideration to the probability of Coles/Myer
obtaining an unfair advantage in the presentation of its
case. After all, a vigorous contest was anticipated and on
my knowledge of the relationship between the SDA and
Coles/Myer I can say with certainty that questions and
allegations from the SDA concerning Coles/Myer's
intentions in conducting that survey and the credibility
of the survey itself were expected. It must also be said
that in this and the other cases before me there are
strong overtones of employer expectations regarding
decentralising the employment relationship in which
freedom of choice and the role of the individual in the
system is understood to be emerging. The Mudginberri
and Dollar Sweets Case disputes in the Federal
jurisdiction were mentioned by Mr Lucev in
Application No. 1891 of 1989 and he suggested that
"individualisation of industrial relations might be the
emerging paradigm in this country". I am enjoined by
section 19 of the Act to keep myself acquainted with
industrial affairs and I take that section to mean that I
should maintain my specialist knowledge as a member
of the Commission to enable me to properly interpret
the evidence put before me in cases that I hear, amongst
other things. It would be readily conceded by everybody
in this case that at this particular time the subject of
decentralised industrial relations is being conducted at
the highest political levels and constantly in the daily
news media. It would be odd if the average person was
not reasonably informed on the subject by now but in
addition to all of that I have followed the development
of the subject in the National Wage Case Decisions of
the Australian Commission since 1986 when a virtual
promise was made by that Commission to allow a
degree of decentralisation in the wages system. As it
would be expected various employer bodies have
different opinions about the degree of decentralisation
required and the urgency with which it should be
brought about, the decisions of the National Wage
Benches identify the preferences of the various bodies.
It seems to me that in determining the probability of an
unfair advantage to Coles/Myer by allowing the
material presented on the outcome of the survey on
freedom of choice I should say that on its approach and
attitude in this case I am convinced that Coles/Myer is a
strong supporter of decentralising industrial relations.
That is no criticism of Coles/Myer. but what has to be
accepted — and it is very important — is that the politics
of industrial relations is involved; it would be idle to
suggest otherwise. By industrial politics I mean that one
side or the other relies on a perception of its own that its
objective has wide acceptance in the community and
that perception is relied upon in argument to the
exclusion of conciliatory settlement or consideration
for the other side's interests.
Coles/Myer is committed to a vote being conducted
amongst employees eligible to be members of the SDA
on whether they wish to contribute to the REST fund or
CMEBF. As part of that process the SDA will have
access to employees in Coles/Myer establishments and
will be able to sell the REST fund to them directly.
Obviously it is not Coles/Myer's wish that the SDA be
successful in that exercise. Furthermore, Mr Knight
testified on survey and voting results in other States and
whilst that testimony was not so detailed as to allow me
to obtain any substantial knowledge on the subject, I
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am satisfied that Coles/Myer has sufficient information
to enable it to know the probable results of a survey on
freedom of choice and a vote on the selection of a fund.
But if Coles/Myer had reason to fear the selection vote
outcome the obvious thing to do in order to achieve the
best result for itself would be to advertise beforehand in
the form of a survey amongst employees concerning
their freedom of choice. In that event Coles/Myer would
be seen to be taking the initiative on a matter of
employee interest. It would be leading the SDA and if its
actions were approved by the Commission the approval
could only add to whatever natural influence the
employer/employee relationship will have in
producing a desired result in the selection vote.
Moreover, a survey concerning employees' freedom of
choice is a very different proposition to a vote amongst
employees influenced directly by the SDA's
involvement — here I have in mind the result at Coles
Fossey when the shop steward told employees how they
should vote. Moreover, employees' freedom of choice is
an attractive proposition because it is an ideal, as Mrs
Bentley recognised. Indeed, the likely result of a survey
on freedom of choice amongst employees would be
known to any person having a reasonable knowledge of
human behaviour, and that is the kind of knowledge
possessed by management personnel. But even it it is
not, management personnel could seek advice from
advertising personnel. That much is common sense;
and after all industrial politics is being played out.
I believe there was never any risk involved in
carrying out a survey concerning employees' freedom of
choice, that subject being so attractive. The result of the
survey is the best possible evidence for that. Coles/Myer
probably conducted the survey knowing that it ran no
possible risk and with the object of enhancing the
outcome of a vote towards its own preference in the
ballot to be conducted amongst its employees on the
fund to which they wished to subscribe. In other words
the survey supposedly conducted with the purest
intentions was really conducted for the purpose of
setting up circumstances to suit the case that would be
presented. I am satisfied that in conducting the survey
Coles/Myer acted unfairly towards the SDA by
deliberately creating an advantage for itself.
Mr Lucev referred me to at least two maxims of
equity. As I understand that term as used in the
Industrial Relations Act it does not mean equity in
ordinary jurisprudential parlance, but plain industrial
fairness. The dictionaries define the term in two
senses —
Oxford: The quality of being equal or fair;
impartiality; even-handed dealing. That'which is
fair and right. Juris: The recourse to general
principles of justice to correct or supplement the
ordinary law.
Macquarie: The quality of being fair or
impartial; fai mess; impartiality. That which is fair
and just. Law: The application of the dictates of
conscience or the principles of natural justice to the
settlement of controversies; a system of jurisprudence or a body of doctrines and rules
developed in England ... serving to supplement
and remedy the limitations and inflexibility of the
common law.
and I offer the following modem authority for adopting
the meaning of the term in its plainest sense:
"Whether someone acted reasonably" is always
a question of fact so long as the tribunal deciding
the issue correctly directs itself on the matters
which should and should not be taken into
account. But where Parliament has directed a
tribunal to have regard to equity and that, of course,
means common fairness and not a particular
branch of the law — and to the substantial merits of
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the case, the tribunal's duty is very plain. It has to
look at the question in the round and without
regard to lawyers' technicalities. It has to look at it
in an employment and industrial relations context
and not in the context of the Temple and the
Chancery Lane. It should, therefore, be very rare
for any decision of an industrial tribunal... to give
rise to any question of the law. And this is quite
plainly what Parliament intended.
(Donaldson L.J. 10 IRLR 224 at 227.)
Because I do not believe that Coles/Myer's
employees' real interests are threatened by not having
freedom of choice, I am inclined to dismiss this case on
the basis of equity as I understand the meaning of that
term. However, on the off chance that I am wrong about
Coles/Myer's motives I proceed to determine this case
in consideration of further issues.
I was referred to the decision of the Full Bench of the
Australian Commission in the Castle Bacon case (27IR
406). This was an appeal decision involving
circumstances wherein the Commission at first
instance gave insufficient weight to the opinions of a
majority of employees at the works concerning
employment conditions that they were prepared to
concede in consideration of a four per cent second tier
wage increase under the Structural Efficiency
Principle. Mr Lucev suggested that it might provide a
lead for me in the present case, given that the results of
the survey amongst Coles/Myer's employees was
known.
For obvious reasons the Castle Bacon case was
bound to cause considerable interest from the moment
it was delivered. Maybe it will have influence in cases
coming before the WA Commission in future, more
especially in sectors of industry where there has been a
fairly high degree of shop steward involvement in the
formulation of claims made against employees for
improved terms and conditions of employment and
settlements reached. However, in this case the SDA has
made out a case against the reasoning in Castle Bacon
based on its registered rules, the decision making
processes of the organisation according to those rules,
the place of shop stewards within the organisation, the
method of communication between organisation and
members and the commitment of the organisation to
the arbitral processes it is required to follow in pursuing
claims on behalf of its members and in settling disputes.
The basics of the SDA's argument in this aspect of the
case is that irrespective of the activities of shop stewards
members of other organisations who are employed in
other industries, or the status accorded by other
organisations to their shop stewards, the role and status
of shop stewards in the SDA is limited and controlled.
Moreover, the management of the organisation is
carried out by the Board of Control in strict accordance
with the rules. Shop stewards meetings are regularly
held so that these persons can hear reports from the
Secretary and other officials of the organisation on
issues of importance and current interest and the shop
stewards are expected to report back to the
organisations members at the various workplaces; but
shop stewards do not vote at these meetings and as a
consequence they do not exercise de facto decision
making power. Furthermore, although it was not said, it
follows by logical implication that the policy of the
organisation is formulated at meetings of the
membership as prescribed by the rules. In Mr Bishop's
argument the results in Castle Bacon can have no
application in a situation where the registered rules of
the organisation have to be set aside in order that the
reasoning in that case can be applied. Mr Bishop freely
admits that the rules of his organisation may be old
fashioned but he emphasises that irrespective of what
may be thought about them they are the registered rules
that bind the organisation. Needless to say, according to
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him, whatever the interest Castle Bacon may have in the
modern wage fixing setting, it cannot be used to require
the SDA to disregard its rules.
As I understand Mr Bishop, Castle Bacon recognises
de facto decentralised union structures and it may
portend industrial relations developments at
establishment level, but at the moment and in the
foreseeable future it means nothing to the SDA simply
because it observes its own rules and has not allowed
fragmentation of its centralised powers.
Undoubtedly, SDA policy is a weighty consideration
against an uncritical acceptance of the result and
reasoning in Castle Bacon. But support for that result
and reasoning might be found in the fact that many of
Coles/Myer's employees are not members of the SDA.
Furthermore, by reason of section 23(3)(e) and (f) of the
Act no employee can be required to be a member of the
SDA. That may strongly suggest that the SDA cannot
lay claim to represent the interests of employees who
deliberately choose not to become its members.
Certainly Mr Lucev relies to some extent on the number
of employees who are not SDA members to support
Coles/Myer's claims and I think this issue is of
fundamental importance to the outcome of this case.
Suppose that Coles/Myer does what its arguments in
this case and its activities in conducting the employees'
freedom of choice survey say it is perfectly at liberty to
do and deals directly with those employees who are not
members of the SDA regarding terms and conditions of
employment even though these terms and conditions
are regulated by the Shops Award. Coles/Myer, on this
reasoning, is entitled to make application to the
Commission to vary the award in ways that reflect the
agreement reached between itself and its employees
and it may do so pursuant to section 40(2) of the Act.
Indeed, the possibility might be considered where
Coles/Myer seeks to vary the scope clause of the Shops
Award so as to exclude its establishments from the
operation of the Award altogether. Such an application
might rely on the fact that a majority of its employees
are not SDA members and they have expressed a wish
that they be freed from award regulation. It may not
appear that section 23(3)(e) and (f) were enacted by
Parliament with these possibilities in mind, but there is
scope for them to happen and the fact that the SDA
cannot require employees to become its members
seems to facilitate their happening. These possibilities
also raise more than a hint of support for the principle
of freedom of employees to choose regarding
employment conditions as part of the legislative
scheme.
In considering these possibilities, I think curtailment of the Commission's powers under section 23(e)
and (f) is based on the principle of freedom of
association, or more precisely its corollary, the freedom
not to associate. There are elements of choice involved
in that principle, but in the scheme of the Act there is a
substantial difference between the principles of
freedom to associate and freedom to choose which is
demonstrated by section 114. Whereas employees are
perfectly free in respect of association — to join or not to
join an organisation — they are not free to choose
conditions of employment inconsistent with those
prescribed in an award or registered industrial agreement, even though their employment security is
guaranteed if they so choose and by their own
reckoning they will be better off in absolute terms.
Nevertheless, it may be posited that Coles/Myer is not
prohibited from initiating negotiations with employees
not members of the SDA and reaching agreements with
them. If it then chooses to apply to vary the award to give
effect to the agreements reached, either by inserting new
terms or obtaining exemption from the scope of the
Shops Award, the onus is upon it. But where it is plain
that agreements have been reached in good faith, the

application to vary will have to be decided on its merits.
In these circumstances employees' freedom of choice
might be decisive.
That possibility ought to be considered while bearing
in mind the statements of Brinsden and Olney J.J. in
Robe River Iron Associates v. Amalgamated Metal
Workers and Shipwrights Union of Western Australia
— 67 WAIG 723. At page 723 Brinsden J. said —
It is a feature of industrial life that employees are
grouped in unions and indeed the policy of the Act
is to promote unionism and representation of
employees by unions.
In this case Coles/Myer has placed the emphasis on
the principle concerning employees' freedom to choose.
But as I have attempted to show that is not a statutory
right, indeed it is a right severely limited by the
operation of section 114 of the Act where an award or
registered industrial agreement is in place. Brinsden J's
statement emphasises the right of unions to organise.
That is not a right expressly stated in the Act, but it will
be obvious that without that right the promotion of
unionism and the representation of employees by
unions cannot be achieved or maintained.
At page 729 Olney J. said —
By virtue of the statute that agreement extends
and binds all employees who are employed by the
appellant in the industry to which the agreement
applies. ... The individual employees who are
bound by the agreement have no control over the
conditions applicable to their employment except
to the extent that they may through their
membership of the contracting unions have some
influence. Consistent with the policy of previous
legislation in force in this State for a period in
excess of 80 years the Industrial Relations Act
demonstrates very strongly a legislative intention
that industrial relations should for the most part on
the employee side be conducted by registered
industrial unions ...
I note that Their Honours were concerned with a
registered industrial agreement rather than an award,
but I do not think that means their statements have
application only in cases where a registered industrial
agreement operates. Both have made statements of
principle having general application.
Olney J's statement is directly against the principles
of employees' freedom of choice regarding their
conditions of employment where those conditions are
formally regulated. According to His Honour
individuals are limited in their control over their
employment conditions to the extent that they may
have some influence in decisions made by the union
which is party to the award governing their
employment. Moreover, His Honour was most
emphatic on the force of history regarding legislative
intention and the place of unions in the legislative
scheme: for the most part industrial relations on the
employees' side should be conducted by registered
organisations.
I think I am correct in my observation concerning the
right to organise and its implied recognition in the
statement of Brinsden J. and I also think it is a right
that can be drawn from the words of Olney J. The
upshot of Their Honours' statements is that too much
should not be read into employers' ability to take the
initiative in seeking variations to awards pursuant to
section 40(2) of the Act. In the present case while it is
true that many employees are not members of the SDA
that does not entitle Coles/Myer to assume responsibility for representing employee interests over the
interests of the SDA. Section 23(3)(e) and (f)
undoubtedly do operate to increase the number of
employees at Coles/Myer who choose not to join the
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SDA, but if that state of affairs encourages applications
to very awards purportedly in the interests of
employees, a large number of whom are not SDA
members, that section may provide the strongest
ground for new provisions that enshrine far more
effective organising arrangements in the Shops Award
than are currently provided by Clause 30.—Right of
Entry.
In considering the interests of the SDA, its position in
the statutory scheme and its right to equitable treatment
in the present case, it should be said that it is a successful
organisation in terms of award representation of
employees who are eligible to be its members or are its
members. It has achieved a high standard of
employment conditions for employees in the industry
and it recruits new members to enable it to obtain the
financial resources necessary for carrying out the
functions made mandatory upon it by reason of its
registration.
As Mr Bishop explained the union has a choice: it
can work within the formal system, thus facilitating the
objects of the Act and thereby gaining the best possible
conditions in those circumstances for the whole of its
membership, or it can take a militant line thereby
gaining certain benefits for some of the membership
only. Although unsaid, pursuit of the second course of
action means resources are devoted to a privileged
section of the membership. The union takes the first
course of action as a matter of policy because that
course is consistent with its registered rules. But the
industry benefits because there are no crippling
interruptions to the supply of services through militant
industrial action and community interests are
maximised as well.
In this case Coles/Myer argues for employee freedom
of choice relying primarily on employees' freedom of
choice and a decision of the Australian Commission
relating to restructuring and efficiency and the four per
cent second tier wage increase arrangement arising out
of the 1987 Wage Case Principles. But in 1989 the SDA
reached agreement with employers in the retail and
wholesale industry for wage increases under the 1989
Structural Efficiency Principle. This principle provides
for first and second wage increase instalments. Already
the SDA has reached agreement with employers in
the industry regarding the first instalment and the
award has been varied accordingly. Therefore all that
has been required so far towards structural efficiency
has been achieved by employers and all that they may
reasonably expect from employees to that end will be
achieved before employees receive the second
instalment in allowable wage increases. This is all part
of State Wage policy under section 51 of the Act. It is
common knowledge that employees generally have
accepted real wage reductions since the introduction of
award based national wage policy in 1983 and in that
context it is fair to say that the SDA incurs difficulties in
recruiting new members. On the other hand Coles/
Myer obtains benefits from restructuring whilst it does
not show in this case that it is prejudiced in any real
sense if exemption from contributing to the REST fund
is not allowed. However, if exemption was allowed the
cause for decentralised industrial relations would be
boosted and that would not be in the interests of the
SDA. Furthermore, the principle of employees' free
choice would prevail. The principles cannot be
confined to one condition of employment. Other
conditions of employment can be selected by Coles/
Myer for similar treatment in future and it would be
entitled to set the agenda for decentralised industrial
relations in its establishments. The result would be
contrary to the legislative intention as revealed in the
Robe River Iron Associates case (supra) and for that
reason it should be avoided.
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Returning to my analysis of Mr Baines' testimony
and comparing the interests of Coles/Myer and the
SDA they are like interests in the sense that they are
employee related. Although through the eyes of the
SDA employees are members, potential members and
non-potential members, and through the eyes of Coles/
Myer they are simply employees, ultimately both seek
the loyalty of employees in their own interests.
However, having considered all of the relevant material
produced on behalf of Coles/Myer I am satisfied it
is in fierce competition with the SDA for employee
loyalty and that employee loyalty is the underlying
basis for the claim for exemption from the single
superannuation fund provision in the Shops Award.
In my opinion, from the outset this case was never
more than a contest of interests between the SDA and
Coles/Myer in which putative employee interests have
been paraded to boost the arguments of one side.
In consideration of all relevant material I believe the
interests of the SDA in this case outweigh the interests
of Coles/Myer and I will dismiss the application for
exemption.
Finally, it is apparent to me that neither the SDA nor
Coles/Myer have given any thought to reaching
agreement between themselves on the subject of
superannuation funds with the object of achieving a
mutually beneficial result. The SDA admits that many
employees are not its members and it may benefit from
an arrangement whereby it is allowed maximum
reasonable facilities and time at each establishment to
enrol new members in exchange for choice of funds.
Perhaps that is an unlikely arrangement, but it is not
impossible. It points to a good reason for granting an
exemption from the single fund provision in the award.
Coles/Myer makes the mistake of reading the Chief
Commissioner's decision regarding exemptions for
good reasons as though they were intended to suit its
own circumstances. Indeed, both sides demand that
their preferences be prescribed in the award, but given
that the onus lies on Coles/Myer to justify a choice of
funds, it should try some lateral thinking. For example,
if Coles/Myer did propose something of real value to
the SDA in exchange for employee choice of
superannuation funds and the SDA chose to ignore the
proposal Coles/Myer may have a strong case for an
award variation that achieves its objects.
The point is that goodwill in industry is an objective
of the Act. It is more likely to be obtained on the
initiative of employers when mutual benefits rather
than threats to union security are part of the argument
in support of claims against unions.
Application No. 1554 of 1989.
Mrs Bentley appeared on behalf of the Applicants in
No. 1554 of 1989. She argued in support of a variation to
Clause 45 of the Award as follows:
Clause 45.—Superannuation.
I
(1) Definitions: Delete the definition of fund
and insert in lieu thereof the following:
"Fund" means:
(i) The Retail Employees Superannuation Trust; or
(ii) Westscheme; or
(iii) Any other approved Occupational
Superannuation Fund.
II (10) Exemptions: Delete this subclause and
insert in lieu thereof the following:
(10) (a) Choice of Fund.
(i) Existing employers as at the
date of this Order shall
notify the union of the
Fund provided for in (iii)
pursuant to the definition
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of "Fund" to which they
-intend to contribute and the
date of commencement of
contributions.
(ii) The Union shall be notified
in writing of the choice of
the Fund and the date of
commencement of contributions referred to in
paragraph (1) within 30
days of the date of this
Order.
(iii) Future employers shall
notify the Union in writing
of the Fund in (3) of "Fund"
into which they intend to
contribute and intended
date of commencement of
contributions at least 30
days prior to the commencement of the first
contributions to the Fund.
(iv) Within 30 days of the notice
referred to in paragraph (b)
and (c) of this subclause,
the Union may challenge
the suitability of the
proposed Fund by notifying both the Commission
and the employer of a
dispute.
Ill (11) Suspension: Delete this subclause.
The principal object sought to be obtained by the
foregoing variation is to reverse the onus, instead of an
employer being required by the award to subscribe to
the REST fund, the Union should be required to show
why an employer should not subscribe to any particular
fund that satisfies the requirement of the Occupational
Superannuation Standards Act. Furthermore, it is only
in respect of a choice of funds by an employer other
than REST or Westscheme that requires the Union to be
notified of the fund to which the employer intends to
subscribe.
Mrs Bentley explained the claim did not pursue
complete freedom of choice regarding superannuation
funds, but that it was a compromise between that ideal
and the rights of the Unions to protect the interests of
employees. Mrs Bentley asserted that in agreeing to
Clause 45 in its present form the employers had acted
under a misapprehension, namely, the belief that the
decision of the Commission in No. 1519 of 1987 was a
clear majority decision. In her submission, that is not
necessarily the case, at least it is not a strong decision,
and that is part justification for reviewing the Award.
However, she emphasised her argument did not rely on
that point; rather, she relied on the general
development of award superannuation provisions in
Western Australia since the decision of the
Commission in Court Session was given effect on 30
November 1988. These developments, in her
submission, revealed an emerging standard by which
the short-comings of Clause 45 in the instant Award can
be judged; and in the light of information tendered by
her to demonstrate the emerging standards, and the
testimony of her witnesses, a single fund prescription
would be shown to be inappropriate.
Primarily, the argument is based on the likelihood of
an unchanging pattern of superannuation provisions
in local awards according to developments so far. It is
also asserted that the Union has contributed in no small
way to the pattern relied on by the applicants through
the many agreements it reached with various employers
before the Shops Award was varied in Application No.
1519 of 1987. All of these points in the applicants'

argument were developed from exhibits containing
information on superannuation provisions in various
awards and agreements. On the original estimate there
are 67 awards containing superannuation award
provisions 49 of these awards are more liberal in their
terms in their choice of funds compared with the Shops
Award provisions. This estimate was based on
information available at 18 August 1989 and I am
informed that since that date such important awards as
the Metal Trades (State), the Building Trades Award, the
Clothing Trades Award, the Engine Drivers (General)
Award have been varied to include superannuation
provisions in terms that fit the emerging pattern, as well
as awards of lesser importance such as the Golf Links
and Bowling Green Workers Award, the Horticulture
(Nursery) Industry Award, the Motor Vehicle (Service
Station etc) Industry Award, the Pest Control Industry
Award, the Soft Furnishing Award, and the Wineries
Award. Some of these awards had been varied by Order
of the Commission in Court Session even though they
are framed in different terms to the Order in No. 1519 of
1989. In Mrs Bentley's submission that fact tends to
consolidate her primary point. Furthermore, she asserts
that by comparison with employers bound by the
awards referred to, employers bound by the Shops
Award are disadvantaged.
On the subject of exemption from contributing to a
single fund Mrs Bentley argues that the relevant
provisions should be deleted, primarily because the
number of applications for exemption demonstrates
just how unsatisfactory the current exemption
provisions are. She demonstrated her point with one
hypothetical example, but more importantly, she went
on to question the validity of an award provision that
purports to prohibit an employer from seeking an
exemption from the operation of part of an award
merely on the basis of a prescribed date.
As to the inclusion ofWestscheme to rank with REST
in Clause 45 of the Award. Mrs Bentley submitted that it
was a scheme that had been approved by the Commission for inclusion in many awards. Furthermore, she
said that this fund should present no problems for the
Union as exemptions had been granted to a number of
companies who wished to contribute to it on behalf of
their employees.
Mr James Gregory King is the administration
manager for Stammers Supermarkets. Stammers has
two stores in Perth employing approximately 270
employees. Mr King said that Stammers wished to have
its employees contribute to the Stammers superannuation fund and that an application for exemption
from the REST fund had been made. The SDA had
objected to the application. Stammers would prefer
only one fund, principally for adminstrative ease, a
number of funds would create difficulties. Mr King said
that a paper containing details of the Stammers fund
and the REST fund had been circulated amongst
employees; and that the employees had decided to go
with the Stammers superannuation fund because "it
had better benefits for them".
Mr King's testimony concerns the interests of the
employer measured in terms of convenience; it also
touches upon the right of employees to choose. The
words "it had better benefits for them" convey a
deliberate choice by employees based on consideration
of reasonably good information of a technical kind.
However, employees may have concluded that the
benefits to be derived from going with the Stammers
fund arose from pleasing the employer. In saying that I
mean nothing more than employees showing the
ordinary courtesies and respect for their employer.
Frankly, I think the second possibility provides the
most likely explanation for the employees' decision. 1
base my conclusion on Mr Morrissey's testimony on
behalf ofWoolworths and the evidence of Messrs Pyke,
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Wheel and Thomas in Application No. 1591 of 1989.
The testimony of these persons will be dealt with in
some detail when I get to that particular case. Suffice to
say at this moment that their testimony reveals that
employees in general know next to nothing about
superannuation details and employers generally know
only a little more than their employees. Indeed, Mr Pyke
said that insurance agents dealing with superannuation
funds are often confused and still learning.
Small employers usually deal with one agent whom
they rely upon to look after all of their insurance
requirements and obligations, including employee
superannuation funds. They prefer the convenience of
one fund and they are prepared to have their employees
select the fund of their choice, but employees must
choose one fund only. I think it is fair to say that if
employees were unable to agree on a fund the employer
would make the choice so in the final analysis the right
to choose a fund is reserved to the employer.
Overall the testimony called by Mrs Bentley does not
raise a case involving possible prejudice to employees'
interests. Accordingly I believe this case is also a contest
concerning the interests of employers on the one hand
and the SDA on the other.
According to The Macquarie Dictionary a standard is
something taken by general consent as a basis of
comparison; an approved model. I applied this
definition in a case in the iron ore mining industry in
1985 (Electrical Trades Union v. Hamersley Iron Pty
Limited 65 WA1G 2167 at 2168). The meaning of an
emerging standard requires no explanation given the
above definition. But whereas certain things have
emerged in particular circumstances that does not
necessarily mean that the appearance of these things
demonstrates an emerging standard. A process wherein
things are emerging may be arrested at a particular
stage and what looked like becoming a standard does
not become so. If this sounds esoteric and somewhat at
odds with my earlier reference to the meaning of the
term equity, then I enquire — Even if there is an
emerging standard in industry generally in Western
Australia, should it displace the standard for the retail
and wholesale industry established by an award
provision?
This question brings me to Mr Bishop's first point in
answer to Mrs Bentley's argument. He emphasised that
the decision of the Commission in Court Session to
prescribe a single industry fund was arrived at with the
benefit of detailed arguments from the contesting
parties on all of the issues that were necessary for a
proper decision to be made. He was most emphatic that
the employer parties had been advised that the decision
of the Commission in Court Session was legally sound
and it could not be challenged on appeal.
I believe Mr Bishop is on very strong ground. It is not
open to the applicants to say that because I made no
comment on the subject of superannuation there is no
clear majority decision. I made it plain that I was
forming a majority with the Chief Commissioner. I
might have put the matter beyond all doubt by
following the well trodden path and simply said "I have
read the reasons of the Chief Commissioner regarding
superannuation entitlements, I agree with him and
have nothing to add". Without saying that it is in fact
what I did and I think it is obvious enough. I am not
bound by a decision of the Commission in Court
Session in the sense that if I fail to have regard for it I
commit a jurisdictional fault, but if I do not have regard
for it I will be found to have erred by the Full Bench
(Amalgamated Metal Workers and Shipwrights Union
and Others v. State Energy Commission of Western
Australia 59 WAIG 495). That is not to say that I should
disregard the whole of Mrs Bentley's arguments
because of the Commission in Court Session decision,
but the first element in her argument is not supported in

any respect and the second is weak, therefore I think I
should disregard these two elements in the light of the
aforementioned decision. Mrs Bentley said that she did
not rely on these two elements in her argument,
however, I think they were intended to carry some
weight otherwise they would not have been raised. In
my judgment Mrs Bentley's substantive argument is
confined to the proposition that there is an emerging
award standard in Western Australia whereby a choice
of approved superannuation funds is prescribed in
awards. However, it must be said that the provisions
already contained in the Shops Award form part of the
equity, good conscience and substantial merit of the
case for leaving the award as it is [Amalgamated Metal
Workers and Shipwrights Union and Others v. State
Energy Commission of Western Australia (supra)].
The SDA claims that there is insufficient material on
which to base a conclusion that there is an award
standard in respect of superannuation funds in Western
Australia. Mr Bishop notes that Exhibit 1 contains a list
of 232 awards, 67 of which contain superannuation
provisions, slightly more than a quarter of the total.
Only 49 of the total, slightly more than one-fifth,
contain the kind of onus provision claimed by the
applicants for inclusion in the Shops Award. Six
awards in the total provide for one fund only. But of that
total, 34 are awards of the Federated Miscellaneous
Workers Union and 11 are awards of the Federated
Clerks Union. In other words slightly more than twothirds of all of the awards in the list containing
superannuation provisions are the awards of two
unions. Mr Biship further notes that of the 67 awards
containing superannuation provisions 18 apply in the
health or child care industries.
Mr Bishop argued that it was simply not appropriate
to say that a particular standard could be found to
emerge from the analysis. But he went on to say that
common rule awards of the Commission are only part
of the superannuation picture in Western Australia. In
his submission the complete picture included Federal
award prescriptions, consent orders and letters of
exchange between unions and employers.
With respect to letters of exchange Mr Bishop gave
the arrangement in operation in the wool, hides and
skins industry as an example. Whilst this industry
employs some 600 persons and it is regulated by a State
award, each of the firms covered by that award pays
three per cent superannuation contributions into the
Labour Union Co-Operative Retirement Fund, which
is a fund set up some 15 or 20 years ago by the Storemen
and Packers' Union. Whereas Exhibit 1 correctly lists
the Wool. Hide and Skin Award as containing no
superannuation provision, the true position in Mr
Bishop's submission — is very different.
In my opinion Mr Bishop raises a valid complaint
and I must say that on his analysis the information
presented by Mrs Bentley loses much of the force it was
intended to convey. However, to be fair to the applicants
I do not think I should restrict myself to viewing the
material from one 6r two possible standpoints. I think
the most useful aspect of the material from the point of
view of the applicants is that only six out of 67 awards
contain a single fund prescription. By itself that fact
demonstrates that the single fund is the unusual
prescription in awards and hardly likely to become a
standard. That goes some way towards the point of the
applicants' proposition via a different route. The result
is also supported by the material tendered later in the
proceedings to supplement the material in Exhibit 1.
Notwithstanding the foregoing view of the material
presented by Mrs Bentely, I return to the question I
raised earlier: Supposing there is an emerging standard,
should it supersede the standard already prescribed in
the Shops Award?
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So far as success in this claim relies upon the fact that
some employees in the retail and wholesale industry are
not required to contribute to the REST fund, I am not
impressed by that argument. Mr Bishop has explained
the circumstances that give rise to that fact and I am
satisfied that peculiar events at the relevant times were
sufficient to make a number of special cases.
I am satisfied that some employers will be disappointed if this claim is refused because they will be
inconvenienced, but then the SDA will be disappointed
if it is allowed. Obviously disappointment is not a basis
for a decision one way or the other. But I am also
satisfied that employers will not be materially disadvantaged if they are required to pay superannuation
contributions to the REST fund exclusively, because
there is no evidence for the contrary conclusion. It is a
fact that in New South Wales, Victoria, South Australia,
Tasmania and the Northern Territory the REST fund is
the single fund for the industry. I venture to say that
some small employers in each instance were just as
inconvenienced as some small employers in Western
Australia. If there was anything more than inconvenience, in Victoria for example, I would have expected
some evidence of that, but such evidence was not
forthcoming and no submissions to this effect were
made. I have already discounted employee interests as a
factor in support of the claim and it seems to me that the
case for dismantling the retail and wholesale industry
standard, that is the Shops Award provision, is not in
the least strong.
Application Nos 1782 and 1891 of 1989.
Application No. 1782 of 1989 is a claim by Coles/
Myer Limited, trading as New World Supermarkets, KMart (WA) and Target Australia Pty Ltd. The claim
seeks the deletions of the current definition of "Fund"
contained in Clause 45 of the Shops Award and
replacement with a new definition as follows —
"Fund" includes —
(a) the Retail Employees Superannuation
Trust; and
(b) the Coles Myer Employee Benefit
Scheme.
The grounds for the application are contained in
Schedule C accompanying the application. The first
four grounds are essentially those grounds relied upon
in the exemption Application No. 1690 of 1988.
However, Ground 5 raises additional material and I
reproduce that ground in full —
5. The existing provisions of the Shop and
Warehouse (Wholesale and Retail) Establishments Award are:
(a) unjust;
(b) unworkable;
(c) do not have regard for the interests of
the persons immediately concerned;
(d) are contrary to public policy;
(e) are contrary to the public interest.
Application No. 1891 of 1989 is a claim on behalf of
Bi-Lo Armadale Square Shopping Centre and Others.
The claim is expressed as follows —
1.

In subclause (1) delete the existing definition
of "Fund" and replace it with the following
definition:
"Fund" means a Fund chosen by an
employee from either:
(a) the Retail Employees Superannuation Trust; or
(b) an Approved Occupational Superannuation Fund selected by the
employer.

2.

By deleting:
(a) paragraphs (b) and (c) of subclause
(10); and
(b) subclause (11).
There are two grounds set out in Schedule C in
support of the claims. Ground 2 is in the same terms as
contained in Ground 5 in Application No. 1782 of 1989
and need not be repeated; Ground 1 reads —
Amendments to other awards of the Western
Australian Industrial Relations Commission,
including awards affecting this industry, providing
for freedom of choice of superannuation funds by
the employer.
As to Grounds 1 to 4 in Application No. 1782 of 1989
all that I have said in Application Nos 1690 of 1989 and
1554 of 1989 apply equally and I do not intend to go over
those reasons. However, I find it convenient to deal with
the remaining grounds in Nos. 1782 and 1891 of 1989
together.
Grounds (a), (c) and (e) together amount to an
allegation that the current award provisions requiring
that superannuation contributions be paid exclusively
to the REST fund is a provision that is contrary to
section 26(1 )(a) and (c) of the Act. By restating (a), (c)
and (e) in that way the applicants are reminded that the
provision was properly included in the award by
majority decision of the Commission in Court Session
and the onus lies squarely upon them to show why the
award should be varied as they propose.
Ground (d) claims that the award provisions are
contrary to public policy and the mainstay of this
argument is rooted in sections 45 and 46 of the Trade
Practices Act 1974.
According to Mr Lucev the broad public policy on
which the Trade Practices Act is founded is that in the
Australian society there is a need for competition. In
that context it was the view of the employers he
represented that an award that specified a single
superannuation fund for an industry is contrary to
the intent of the Act and therefore contrary to public
policy. He said that competition presently exists in the
superannuation market at large and that it would be
wrong for the Commission to restrict competition
amongst funds in particular industries. In respect of
section 45 of the Trade Practices Act he referred to the
decision of the Trade Practices Tribunal in Re
Queensland Co-Operative Milling Association Ltd
(1976) 25 FLR 169 from which he developed the main
points of his argument. These were that in the market of
occupational superannuation funds in the retail and
wholesale industry. Clause 45 of the Shops Award
produces a monopoly, essentially by nominating REST
as the fund to which employers make superannuation
contributions on behalf of their employees. This
monopoly creates an effective barrier of entry into the
market by other superannuation funds that would
ordinarily compete with REST. But the exclusion of
competition by inserting monopoly type provision in
awards is contrary to the intent of the Trade Practices
Act, and it is therefore a course that should not be
followed by one on this occasion — nor I assume
ever.
In respect of section 46 of the Trade Practices Act Mr
Lucev said it was another manifestation of public policy
generally evinced by the Federal legislature that cooperatives should not take advantage of a substantial
degree of market power for certain prohibited purposes.
The core of his argument in relation to section 46 was
explained at the outset of submissions on this section
when he said —
Preventing entry into that market or into any
other market or deterring or preventing a person
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from engaging in competitive conduct in that or
any other market requires a substantial degree of
power in the market.
In relation to the question of entry into the
market, I have already made the point this morning
that the Commission's award, in its present form,
erects a preventive mechanism to entry into the
market and certainly acts.. .as a deterrent to others
from engaging in competitive conduct in this
particular market... there is certainly a desire to
engage in that competitive conduct in this
particular market and that, try as those persons
who want to engage in that competitive market
might, in a lot of circumstances — or in some
circumstances — they are unable to do so because
they cannot guarantee their particular clients that
the funds other than the REST fund will be
acceptable for the purposes of the award.
On merit Mr Lucev said that employers are opposed
to and object to the prescription of a single fund that
places the onus on them to seek exemptions from it.
They prefer a choice of funds and they are quite
prepared to select an employer preferred scheme in
consultation with their employees; in fact some have
already done so. A considerable amount of testimony
was called by Mr Lucev and he foreshadowed that this
testimony would demonstrate in a conclusive manner
that the single superannuation fund concept was not in
the interests of employers and employees in the
industry, the superannuation industry, or the
Commission. In his submission it would be
inappropriate for the Commission to leave the award
unchanged on the conclusion that the REST fund is a
better fund than another for the purpose of the retail
industry.
In Application No. 1891 of 1989 Mr Lucev also put
forward an argument on behalf of the Western
Australian Chamber of Commerce and Industry (the
Chamber) as an intervener.
Mr Lucev said that the Chamber has a record of
representing the interests of its members covering
almost 100 years. It has representation on bodies,
boards and committees, public and private. Most
significantly it is represented on the State
Government's tripartite labour consultative committee
where it sits with the Confederation of Western
Australian Industry, the Australian Mines and Metals
Association and the Western Australian Trades and
Labor Council. In Mr Lucev's submission the real level
of the Chamber's concern on the subject of
occupational superannuation can be gauged from the
fact that it has never before sought to intervene in a case
before an industrial tribunal.
Whereas the Chamber's preferred position as a free
enterprise organisation is complete freedom of choice
of fund by employees, it believes that it is not a practical
proposition in current circumstances. Therefore it
supports the choice offered in Application No. 1891 of
1989 between the SDA's preferred fund and a fund
nominated by the employer. Whilst the Chamber
recognises that in the retail trades industry the SDA's
preferred fund has its place it should be in competition
with all other funds. In that context employees should
have a choice of funds and that choice should be an
alternative fund chosen by the employer from all of the
funds competing against the SDA's preferred fund. As
Mr Lucev explained it, "It allows a choice to be made
between two funds, at least one of which will be a fund
which is chosen from amongst all of those other funds
that are available. In this respect we say that the choice
of fund is kept within manageable bounds both for
employees and employers". He added that the
Chamber's preference would not disadvantage the

SDA's preferred fund in any way; it simply would give
employees an opportunity of exercising a choice with
respect to another fund.
It is contended on the Chamber's behalf that there is
in awards and orders of the Western Australian
Industrial Relations Commission an emerging
standard indicating that the Commission will allow
either employees or employers a choice of fund.
Moreover, it is said that the emergence of this standard
requires my recognition of it.
In support of the "emerging standard" argument Mr
Lucev referred to the Federal metals decision which
allows a choice between three funds, whilst employers
who are already contributing to a fund who at the end of
a six months' period "aren't caught" are allowed to
continue to contribute to that particular fund.
At page 452 of the transcript Mr Lucev mentioned the
Mudginberri and Dollar Sweets disputes —
The question of freedom of choice in a general
sense and also freedom of choice in the role of the
individual in the system is also one that is
emerging, if you like, in a general sense. I can
probably trace its origins back in many ways to the
Mudginberri and Dollar Sweets disputes at a
Federal level and one can trace that through to the
recent pilot's award made by the Full Bench of the
Australian Commission in which in essence it is an
individually negotiated contract or a contract with
an individual rather than with a union. The
circumstances there are a little peculiar shall we
say but it certainly reflects the fact that
Commissions are allowing individuals to make
particular choices with respect to their
employment. One might say that the
individualisation of industrial relations might be
the emerging new paradigm in this country.
At page 454 of the transcript the following exchange
between myself and Mr Lucev occurred —
The Commissioner: The Chamber would
certainly be in favour of the sort of relationships
you have just been talking about in terms of
industrial relations — with the accent on the
individual contract.
Mr Lucev: There would be a preference I would
say, so far as the Chamber's members are
concerned — having spoken to a number of them
— for the emergence of that sort of system.
The Commissioner: Generally under the
decentralising of the labour market.
Mr Lucev: I think that is right. I think there is a
recognition, if you like, that the regulation and the
rigidification of the labour market in Australia,
has led to a number of problems and the
Chamber's members would look towards
deregulation — the de-rigidifying of the labour
market in a general sense. With this particular case,
obviously they would look towards individual
employees being allowed a choice of fund as one
small aspect, if you like, of the overall deregulation
of the labour market.
The Commissioner: Yes, one segment of it — of
that overall plan.
Mr Lucev contends that statistical evidence leads
inexorably to the conclusion that the majority of
employees in the wholesale and retail industry are not
union members. Therefore, he says, it is inappropriate
that the award specify only the Union preferred fund as
the only option available to non-union employees.
In Mr Lucev's submission the evidence shows that
there is no particular encouragement in terms of money
reward to become a union member, whether an
employee be employed part-time or full-time. As to
actual superannuation coverage in the industry at
August 1988 he said two points of significance emerge
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from the data presented: The first is that roughly onethird of employees who are union members have
superannuation cover, and roughly one-third of
employees who are not members have cover. The
second point is that the number of employees who are
not union members and who have superannuation
cover exceeds the total number of union members in the
industry; and in each category the number of employees
who have superannuation cover with' their current
employer is greater than the number who do not. In
these circumstances, said Mr Lucev, it is again
inappropriate that there be a single industry
superannuation fund.
As further evidence Mr Lucev tendered the details of
a random telephone survey on the subject of
occupational superannuation conducted amongst the
Chamber's members. The purpose of this evidence was
to support the testimony of the witnesses called by Mr
Lucev at Albany.
Statistical evidence relating to the mobility of labour
in the industry was tendered. This evidence was said by
Mr Lucev to be the best indicator of why individual
employees should be allowed to choose their own
superannuation coverage rather than having a union
preferred scheme as the only scheme nominated in the
award. The Chamber agreed with and supported the
public policy arguments based on the Trade Practices
Act presented by Mr Lucev in Application No. 1891 of
1989. Further exhibits were tendered and citations were
raised in this respect. The final submission on behalf
of the Chamber was that the nomination of a single
industry fund limits the choice of features and the
flexibility of superannuation and financial planning
available to particular individuals.
In addition to the submission on behalf of the
Chamber, Mr Jonathon Youngs testified as the Director
of the Albany Chamber of Commerce. The Chamber
has 220 members in Albany, approximately 30 per cent
of that number being persons engaged in the retail
trade. Part of Mr Youngs' task is to increase the
Chamber's membership in the district and he spends a
large part of his time in face to face conversation with
Albany business persons. The Chamber also works very
closely with the Albany Retail Association and the two
organisations had worked particularly closely on the
subject of superannuation.
Mr Youngs said that employers are happy to pay
employees their three per cent superannuation
entitlement but that they object to the way it has "been
put to them". He said the bone of contention was
freedom of choice and that the statement usually made
is "We are a democratic society after all and we should
be able to make the choice that we believe is the best
choice for our particular situation". He went on to say
that the benefits of superannuation from the point of
view of employees was a matter that employers took into
consideration when looking to their own convenience.
Most employers have consulted their employees to find
which scheme they are interested in or if they have
objections to a scheme which the company has
organised.
There are two reasons that provide concern for
employers regarding the choice of superannuation
funds. The first, said Mr Youngs, is the freedom of
choice; the second is fear of concentrated power in the
organisation to which the funds are directed, whether it
be a union, government or private enterprise
organisation. The perception was described as "one
organisation having this enormous amount of money".
Mr Youngs said —
In just 20 years it is going to be an enormous
amount of money, far more than the gross domestic
product of the whole nation, so I believe, ...
however much it is, an enormous amount of money
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that can be used in a manner that perhaps the
people who are providing those funds don't wish it
to be used in ...
Finally Mr Youngs said that the Chamber does not
provide award information to its members; that until
now it has not involved itself in providing that
service.
The people who are providing superannuation funds
referred to in Mr Youngs' testimony, those who wish to
see it directed to many funds, are employers. But it is not
their money; it is their employees' money. That is a trite
statement, nevertheless it was repeated many times in
the proceedings before me. What Mr Youngs is really
saying regarding freedom of choice is that apart from
consideration of employer convenience employers
should be free to direct part of employees' incomes in
way that assuage employers' fears. That is an unacceptable proposition for the purpose of award determination or variation for obvious reasons. But I cannot
simply dismiss it and forget about it for it describes the
thoughts of those who want the award varied to meet
their convenience. It is the context in which employer's
decisions are made.
In dealing with Application No. 1690 of 1988, the
Coles/Myer exemption claim, I referred to the politics
of industrial relations in connection with employer
preferences for decentralised industrial relations
practices.
Having considered Mr Youngs" testimony I have no
doubt that the politics of industrial relations play a large
part in the formulation of the employers' claims in the
application with which I am concerned at the moment
But it would be a mistake to say that the fears of
employers described by Mr Youngs exist only in
Albany. Exhibit L9 is a paper delivered at the Business
Law Education Centre Superannuation Seminar
'School by a member of the Insurance and
Superannuation Commission. Speaking of Accord
Mark II, the agreement between the Federal
Government and the ACTU in 1985 that a productivity
award of three per cent should be paid in the form of
new or improved occupational superannuation
arrangements, the paper said —
Much of the public debate surrounding that
agreement
related
to
macroeconomic
considerations, wages policy issues and union
power, but it also required many people in the
community to obtain a much greater working
knowledge of the intricacies of superannuation
arrangements.
(My emphasis.)
I have knowledge of that debate and I know that
much of it from the highest levels in employer circles
was based on perceptions and fears of misdirected
union power through control of superannuation funds.
Mr Youngs' testimony merely reveals that such
perceptions and fears are still held amongst employers
whose businesses are regulated by the Shops Award.
Indeed, it was not my impression that as Director of the
Albany Chamber of Commerce Mr Youngs was
inclined differently in this respect from his members —
quite the opposite in fact. Given the support for this case
from the Chamber as intervenes and its obvious
commitment to decentralised industrial relations, I do
not discount a probability that it harbours similar
perceptions and fears about expanded union powers
and that it is motivated accordingly in making its
submissions before me. It is noteworthy that in this case
concerning superannuation Mr Lucev should take the
trouble to impress upon me the fact that the Chamber
had never before sought to intervene in a case before an
industrial tribunal.
I cannot tell employers and their organisations what
their beliefs and fears should be, but I should concern
myself about these things when they are influential in
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the formulation and presentation of claims to vary an
award. More especially is that so in that 1 am required to
endeavour to attain the objects of the Act, including the
promotion of goodwill in industry when making my
decisions. There is no evidence that would warrant the
kind of perceptions and fears held by employers and
their organisations about misdirected union power.
However, if I was to let Mr Youngs' testimony and its
implications pass without comment I could hardly say
that I have concerned myself with the object of goodwill
in industry and I could expect, with justification, severe
criticism from the SDA for failing to do so. My
approach to the evidence in this case will pay due regard
to all of the foregoing observations.
As to the principle of employees' right to choose and
its influence on the outcome in No. 1891 of 1989, I
observe first of all that in this particular case it took
second place behind employers' freedom to choose.
However, I have already said that I intend to review
certain evidence regarding employees' knowledge on
superannuation generally and I will do that now. I
should also say that this evidence reveals that in country
centres the level of SDA membership is very low and
since the Chamber has tendered documentary evidence
and made submissions on this question in a general
sense, that is a factor that 1 will give some attention.
Mr Gary Richard Pyke is superannuation manager
for Zurich Life Insurance. He made comparisons
between the services provided by large and small
superannuation funds. He said that employees have
difficulty obtaining information from large funds
because of the sheer volume of people telephoning for
information. He also said there were problems for
persons who left their employment; most of whom have
accumulated under $500 and they are allowed to take
this amount in cash. But it is not paid immediately,
sometimes involving up to six months' waiting time.
There is also a cost imposed where employees must
follow up enquiries regarding payments.
Mr Pyke's clients were establishments employing
between 10 to 50 employees including blue and white
collar employees. He said his company did not "chase"
occupational superannuation business but that it was
there for consultants who wished to provide the clients
with package arrangements. Most of the companies
served by Mr Pyke are small to medium sized
businesses
for whom
individual
company
superannuation funds are established. The money
received from all of these funds is pooled in Zurich's
No. 1 capital fund and the rate of return averaged over
the last five years was 17.1 per cent. If an employer or
employee is unhappy with the fund it is wound up and
the persons concerned may transfer their entitlement to
wherever they wish.
Mr Pyke compared this aspect of the small fund with
REST. He said that an employer with 20 or 30
employees who are unhappy with the service or returns
from REST would be unable to transfer the money
because they are tied to REST by reason of award
prescription. However, he did not know of any
employees that were unhappy with REST.
Mr Pyke's clients, in significant majority, operate non
unionised businesses. The reaction of employees when
he speaks to them privately about occupational
superannuation is that they would prefer to have the
three per cent of wages paid to them in cash. When told
that it must go into a superannuation fund they accept
the situation. Then their attitude is that they do not like
being dictated to about the fund the contributions will
be paid into. In My Pyke's words —
They would like to have the choice to shop
around and place the funds where they wish to
place them ... they've been dicated to that they
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must receive three per cent in super to start with.
They are now being dictated to, where they must
spend that money.
According to Mr Pyke, confusion surrounds the
subject of occupational superannuation at the moment,
and those confused include supposed experts in the
superannuation industry. These persons will probably
not understand the subject for another year or so.
Employees know "next to nothing" of the subject and
they are looking to the industry experts to give them
guidance. Employees fear that the aged pension will be
phased out and that they will not be sufficiently funded
at retirement. They look to Zurich for explanations
about funding to the maximum they can afford in
today's dollars. Employers have more knowledge of
superannuation than employees. Many of them have
their own company directors superannuation; they
understand the tax deduction implications and they
have had the benefit of agents' advice. But as for
advising employees, employers will not explain
superannuation to their employees.
Mr John William Wheel is an agent with Zurich
Insurance. He said that most employers did not want to
contribute to union preferred schemes. He explained
that employers believe that by contributing to a union
preferred scheme they may encourage unionisation of
their employees and that could lead to industrial
problems. Employers realise they have to do something
about occupational superannuation but not wishing to
become involved with a union preferred fund they
contact him because they have dealt with him before.
Mr Frederick Ronald Thomas is an insurance
consultant. He testified along similar lines to Mr Pyke
and Mr Wheel. The majority of Mr Thomas' clients run
small businesses. He could not think of one business
where unionists were employed. Neither his clients nor
their employees were interested in union preferred
schemes.
I return to the statements I made in Application No.
1690 of 1988 regarding employees' freedom to associate.
Employees who choose not to associate thereby choose
not to take part in SDA affairs. They exclude themselves
from any process that determines the size and
frequency of any income increase or alterations to the
minimum prescribed conditions of employment. That
is both the logical result of making a choice and an
expression of democratic principle in a sense relevant
in this case.
Mr Pyke spoke of employees being dictated to and I
accept that that is the way he sees things. But he reveals
in the most convincing way the strange attitudes that
some people take towards a state of affairs occasioned
by choice, logic and democratic principle. He could not
be expected to have knowledge of section 114 of the Act,
however, his testimony enables the force of that section
to be appreciated in a proper context. The assumption
behind Mr Pyke's statement is that there is some proper
basis on which the allegation of employees being
dictated to can be based. In the light of section 114 that is
not so.
I must say that the more I am required to consider the
arguments on behalf of employers concerning
employees' freedom of choice the more unimpressive it
becomes. More especially when I take into account the
testimony that shows that employees know next to
nothing about superannuation funds and that small
employers of the kind who testified before me in Albany
want the Shops Award to allow them the final power to
choose a superannuation fund. Mrs Bentley recognised
that there was no real employee freedom of choice in
that situation and I agree with her.
Moreover, according to Mr Wheel small employers
do not encourage union membership. Of course,
generally speaking, that is not something employers
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would be expected to do. Nevertheless, the fact that they
do not encourage union membership for the reason that
it could lead to industrial problems raises the question:
Do they positively discourage union membership
amongst their employees? That is a very important
question, because if employers do positively discourage
union membership, by whatever method, they violate
their employees' freedom to associate. Indeed, that is
something that cannot be tolerated or explained away
on the grounds of avoiding industrial problems and if
employers do deny employees their freedom to
associate, they would be hypocrites if they profess to
uphold the right of employees to choose. In the context
of this case it would be self serving with a vengeance. But
lest it be said that I cast aspersions on employers based
on a remote point in Mr Wheel's testimony, then first of
all it is not a remote point, and secondly I refer once
more to Mr Youngs' testimony. Employers who base
their perceptions and fears on such beliefs as he
described might reasonably be expected to positively
discourage their employees from joining unions when
they fear union power as well. Furthermore, I do not
overlook section 96B of the Act. Parliament has
accepted that discrimination is inflicted upon unionists
and non unionists alike as a fact of industrial life.
Strong laws have been enacted to prevent this evil, but
equality in the employer/employee relationship was
never more than one of the myths of contract law and
the subtle pressure of employer displeasure is probably
enough to ensure that very few employees of small
employers join unions notwithstanding that it is their
wish to join.
The argument on behalf of the Chamber relies upon
the level of union membership as a supporting factor. I
am dealing with the retail and wholesale trades industry
in Western Australia and the testimony of the witnesses
is limited to segments of that industry. Given the
revealing nature of that testimony I am not prepared to
give any weight to the kind of statistical evidence of the
general kind that has been presented to me.
At this stage I think it is appropriate for me to state my
opinion on the issues of fundamental importance on
the question of employees' award superannuation
entitlements.
It is not a case of saying that one fund or another can
be shown to be significantly superior to the REST fund
in terms of returns and management fees at the moment
and probably in the foreseeable future, therefore,
employees should be free to choose that fund. The
REST fund is first and foremost an approved fund but it
is also the nationally established fund preferred by the
SDA. That remains an important fact notwithstanding
the ferocity of Mr Lucev's attacks on the decisions of the
Victorian and South Australian Commissions.
Employees' award superannuation entitlements are
part of employees' remuneration and the measure of
that part of employees' remuneration that goes to
superannuation has been determined in National and
State Wage cases and will most likely continue to be
determined that way in future. As part of employees'
remuneration prescribed by awards, it forms part of
employees' minimum conditions of employment. That
describes the ordinary state of affairs regarding this
particular subject. It is also part of the ordinarily
accepted process that unions are responsible for
obtaining increases in labour's share of the national
income whether in the form of wage increases,
superannuation payments, or other improved
conditions of employment such as longer periods of
paid annual leave. It is also the ordinary condition that
employers as a whole oppose claims for greater income
shares going to labour.
In this context there is really no more sense in saying
that employers should be involved in choosing
employees' superannuation funds than there is in
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saying that employers should decide the size of the
claims made in respect of future superannuation
payments. The whole process properly belongs to the
unions. That I take to be the fundamental condition. I
do so noting that it is as correct for the SDA to insist
upon a single superannuation fund for the retail and
wholesale industry for reasons of centralised control
and formulation of policies, as it is for other unions to
cede some of their powers to job representatives thereby
encouraging decentralised union management and
area autonomy in choosing superannuation funds.
Aclaim based on a standard or an emerging standard
is a claim based upon the dictum — treat like cases
alike. But what makes a retail or wholesale establishment a like case to an engineering establishment, a
carpenter and joiners shop, or a child minding centre?
Such questions were not even posed let alone answered,
but they are important questions given what I have just
said. All employers, regardless of industry, are like cases
in the sense that they are required to pay their
employees a common minimum level of superannuation entitlements. However, they are not like cases in
respect of the industrial relations policies that govern
their establishments. For example, it is a safe bet that
shop owners who have never paid their employees over
award payments would resist being classified like cases
with engineering workshop owners when over award
payments made to some engineering trades employees
are being converted to award payments for all
engineering employees. In resisting that comparison
shop owners would naturally rely on the historical
context surrounding the Shops Award and they would
probably be successful.
In other words, circumstances qualify cases.
On the basis of these observations and with the
testimony of Messrs Pyke, Wheel and Thomas, Mr
Youngs and all of the employers called by Mr Lucev, I
find that employers in Application No. 1891 of 1989, in
respect of their interests, should be considered and
treated in the same way as employers have been
considered in Application No. 1554 of 1989.
As to the interests of the community as a whole, I
return to that part of my Reasons for Decision in
Application No. 1690 of 1988 dealing with the activities
of the SDA and the choices it has regarding the
industrial relations policies it may choose to follow. The
SDA has always played an important role in the
regulation of the retail and wholesale trades industry by
obtaining and maintaining award wage rates and
conditions for the industry's employees eligible to be its
members. Furthermore, on the basis of Mr Bishop's
submissions and the evidence produced by him, I
accept that the SDA is the predominant union in the
industry at the moment and that it is likely to remain in
that position. Bearing in mind that the Shops Award
prescribes the same rates of pay and conditions of
employment for shops of all kinds and sizes it follows
that there are at least two general segments of the
industry to consider for award purposes: the large
employer, chainstore, supermarket segment; and the
small employer segment. At the moment the large
employer segment includes the warehouse operations
of large employers, however, I understand that award
coverage of warehouses will be separated in future for
reasons associated with structural efficiency. As I
understand Mr Bishop's submissions, and I think they
describe the kind of arrangements that would be
attractive to militant union tacticians, the small
employment segment can be abandoned and the SDA
concentrate all of its attention on the large employer
segment in order to obtain greater employment benefits
for all employees in this segment. That has positive
attractions from an organising point of view for by
obtaining greater benefits for employees in this segment
recruitment drives are likely to be more successful and
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since the small employer segment is substantially
unorganised no loss of membership results from a
change in policy. But a new policy is likely to be a
militant policy meaning disruption in the large
employer segment of the industry from time to time and
inconvenience to the community.
On the other hand the current policy provides the
best possible wage rates and conditions for employees
in the small employer segment of the industry. While
membership of the SDA is very low in this segment the
potential for membership is high. It is either as though
that potential is the force that keeps the current policy
in place thereby maintaining the best possible wage
rates and conditions for the employees concerned; or it
is because the SDA considers itself duty bound to cater
for the interests of the weakest segment of the industry
whether or not its employees will ever become
members. In my opinion it is the latter consideration
that applies. I base this opinion on the simple fact that
the SDA eschews the rationalist approach to affairs
inherent in the first consideration. However, the
community at large benefits from industrial peace and
its interests are not threatened bv the activities of the
SDA.
The other view of the community interest concerns
the costs imposed upon the Commission which is
required to deal with applications for exemptions from
the single superannuation provision in the Shops
Award. In these terms the provision in question is said
to be shown to be unworkable. The basis for this
argument is. really, section 40(2) of the Act. Thus it is
suggested that the Commission in Court Session cannot
limit employers generally from making applications for
exemption by way of variation of the Shops Award
merely by limiting applications for exemption to
certain dates contained in Clause 45(10) of that
Award.
Re Amalgamated Metal Workers and Shipwrights
Union v. State Energy Commission of Western
Australia (59 WAIG 495) is helpful here. It is true that
the Commission cannot limit its own jurisdiction in the
future. However, the Commission can indicate to the
SDA and the employers bound by the Shops Award its
likely future attitude; it is within the power of the
Commission to set out criteria for future guidance —
As the Commission very properly said "it is
desirable for employers, unions and the
Government to know with certainty what the
position is to be with respect to wage variations for
a reasonable period ahead". For myself. I have no
doubt that this is within the scope and intention of
its function as set out in the constituent legislation,
it being the case that the Commission is... in some
respects an administrative body, in some respects a
Court of Record, and in some respects a legislative
body.
(per Wickham J. p. 496.)
The reasons for decision in all of the cases dealt with
in the current proceedings confirm the decision
reached by the Commission in Court Session in
Application No. 1519 of 1987. These reasons have been
given in considerable detail for the guidance of all
persons concerned. The principle of freedom of
employers or employees to choose is not a
consideration of any significance, nor is mere
disappointment or inconvenience. A good reason for
exemption has been explained in the Reasons for
Decision concerning Application No. 1690 of 1988 and
those good reasons might be taken up by the small
employer segment of the industry, or its sub
segments.
I have mentioned that I believe that industrial politics
are probably a large part of the motivation for some of
the claims being made. I see no inconsistency between
that belief and looking upon it unfavourably and my
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acceptance of the policy position taken by the SDA
concerning the formal regulation of the industry.
Indeed, it seems clear to me that the SDA will be
indulging in industrial politics if it chooses the
alternative policy path available to it. In my opinion if
the SDA chooses that path the community is not likely
to be served as well as it is now, for reasons that I have
already explained. In my opinion the interests of the
community would be best served by me if I was to
dismiss all of the claims now before me.
Finally. I deal with Mr Lucev's arguments
concerning the Trade Practices Act.
The main thrust of Mr Bishop's case against this
aspect of Mr Lucev's argument relates to the concept of
market relied upon and the manner in which the
concept is derived. Mr Lucev identifies the product
market as superannuation, the geographical market as
Western Australia and the functional market as shop
assistants. He derives from these definitions "the
market which is superannuation for shop assistants in
Western Australia". Mr Bishop says that the
geographical market has been restricted to Western
Australia without any evidentiai7 basis for the
restrictions when there is an obligation to present
evidence to establish that the market can be so defined
in terms of geography. He also says that Mr Lucev has
defined the market to be functionally restricted to shop
assistants and to employers of shop assistants without
evidence of their being a market so specialised as to
operate for these classes of persons exclusively; and that
Mr Lucev has defined the product market as being
restricted to the product of the employer contributed
superannuation funds without any evidence. Mr
Bishop exampled personal superannuation funds as an
alternative to employer contributed superannuation
funds and he said that the relevant product market may
also include tax minimisation or management schemes
other than superannuation funds.
Mr Bishop explained that whereas Mr Lucev's
derived market concept implies that the Shops Award
creates a single market, the SDA believes the award
creates further competition in the market of
superannuation funds or other financial investments or
tax management schemes. Furthermore, that whereas
Mr Lucev implies that the Shops Award creates a
monopoly, the SDA believes that the award creates
further competition.
The meaning of market is defined in section 4E of the
Trade Practices Act and it was the subject of
consideration by the High Court in the Queensland
Wire Industries Case. In that case. Mason and Wilson
J..1. said that it was necessary to —
... describe accurately the parameters of the
market in which the defendant's product
competes: too narrow a description of the market
will create the appearance of more market power
that in fact exists; too broad a description will
create the appearance of less power than there is.
Their Honours went further —
Section 4E directs that a market is to be
described to include not just the defendant's
product but also those which are "substitutable for
or. otherwise competitive with", the defendant's
product. This process of defining a market by
substitution involves both including products
which compete with the defendant's and
excluding those which because of differentiating in
characteristics do not compete.
These passages from Their Honours' decision
underline the importance of Mr Bishop's complaint
about Mr Lucev's attention to the definition of the
market. Mr Bishop's argument can be looked at in the
following way: The market which is superannuation for
shop assistants in Western Australia is a sub-market of
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the market which is all award based superannuation for
employees in Western Australia, which in turn is a submarket of the market which is all superannuation funds
in Western Australia. Furthermore, it is possible that
the market which is all superannuation funds in
Western Australia is a sub-market of a financial market
which includes tax management schemes and other
financial investments not being superannuation
funds.
In this context it is a wholly reasonable proposition
that even though the Shops Award prescribes a single
industry superannuation fund, it creates further
competition in the market which is all superannuation
funds in Western Australia. To put all of that somewhat
differently, to vary the Shops Award by including
several funds to which employee superannuation
contributions may be paid is merely to change the
degree of competition in that market, or sub-market
depending upon definition, already provided by the
Shops Award. Either way the Shops Award creates
competition; it is not a monopoly.
Deane J. dealt with the meaning of markets also:
The identification of relevant markets ...
involves value judgments about which there is
some room for legitimate differences of opinion.
Thus making it obvious that mixed questions of law
and fact are involved, also —
One overall market may overlap other markets
and contain more narrowly defined markets which
may, in their turn, overlap, the one with one or
more others. The outer limits (including geographic confines) of a particular market are likely
to be blurred; their definition will commonly
involve assessment of the relative weight to be
given to competing considerations in relation to
questions such as the extent of product substitutability and the significance of competition between
traders at different stages of distribution.
Thus emphasising the significance of facts associated
with particular cases, and demonstrating the use of
markets and sub-markets in the process of construction
according to the facts.
Dawson J. agreed generally with Deane j. in the
subject of markets, and he also noted that the concept of
sub-markets had been recognised from time to time. His
Honour eschewed too rigid an approach to defining a
market because it was apt to lead to unrealistic results.
He said —
It must be sufficient to constitute a market that
there is a product for exchange, regardless of
whether exchange or negotiation for exchange has
actually taken place.
In truth, the need to define the relevant market
arises only because the extent of the market power
cannot be assessed otherwise than by reference to a
market. The term "market power" is ordinarily
taken to be a reference to the power to raise price by
restricting output in a sustainable manner.... But
market power has aspects other than influence
upon the market price. It may be manifested by
practices directed at excluding competition such as
exclusive dealing, tying arrangements ...
Mr Bishop made no submissions to expand upon the
broad outlines of his objectives to Mr Lucev's use of his
market definition, but frankly I do not think he was
required to do so. It was for Mr Lucev to make out a case'
and he chose to define the market without evidence or
real consideration for the concept of sub-markets. He
did rely on the reasoning in the Queensland Wire
Industries case and I think it is true to say that the
passages I have reproduced from the decision of
Dawson J. can be called in aid of what he said. But as I
have endeavoured to show all of the reasons in that case

1163

can be used with equal force to support the case in reply,
brief though it was. In the final analysis that case is no
less impressive that Mr Lucev's case.
Mr Lucev was careful to say that he was not raising a
challenge on jurisdiction; it was a question concerning
public policy. I do not believe that I will transgress
public policy, nor the provisions of the Trade Practices
Act if 1 follow the path I have already decided to
follow.
My decision is that dismissal orders shall issue in
respect of each of the cases before me in these
proceedings.
Appearances: Mr AD. Lucev on behalf of the
Applicants.
Mrs P.E. Bentley on behalf of the Applicants and
intervening on behalf of the Confederation of Western
Australian Industry.
Mr T.M. Bishop on behalf of the Respondent.
Mr A. Cooke intervening on behalf of the Trades and
Labor Council.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Coles/Myer Ltd and Others
and
The Shop, Distributive and Allied Employees'
Association of Western Australia.
No. 1690 of 1988.
THE SHOP AND WAREHOUSE (WHOLESALE
AND RETAIL ESTABLISHMENTS)
AWARD No. 32 of 1976.
COMMISSIONER O.K. SALMON.
26th day of February 1990.
Order.
HAVING heard Mr A.D. Lucev on behalf of the
Applicants and Mr T.M. Bishop on behalf of the
Respondent, Mrs P.E. Bentley intervening on behalf of
the Confederation of Western Australian Industry and
Mr A. Cooke intervening on behalf of the Trades and
Labor Council, the Commission, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the application be dismissed.
[L.S.]

(Sgd.) O.K. SALMON,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Wesfarmers Limited and Others
and
The Shop, Distributive and Allied Employees'
Association of Western Australia.
No. 1554 of 1989.
THE SHOP AND WAREHOUSE (WHOLESALE
AND RETAIL ESTABLISHMENTS)
AWARD No. 32 of 1976.
COMMISSIONER O.K. SALMON.
26th day of February 1990.
Order.
HAVING heard Mrs P.E. Bentley on behalf of the
Applicants and intervening on behalf of the
Confederation of Western Australian Industry and Mr
T.M. Bishop on behalf of the Respondent the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders —
That the application be dismissed.
[L.S.]

(Sgd.) O.K. SALMON,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Bi-Lo Armadale Square Shopping Centre
and Others
and
The Shop, Distributive and Allied Employees'
Association of Western Australia.
No. 1891 of 1989.
THE SHOP AND WAREHOUSE (WHOLESALE
AND RETAIL ESTABLISHMENTS)
AWARD No. 32 of 1976.
COMMISSIONER O.K. SALMON.
26th day of February 1990.
Order.
HAVING heard Mr A.D. Lucev on behalf of the
Applicants and Mr T.M. Bishop on behalf of the
Respondent, Mrs P.E. Bentley intervening on behalf of
the Confederation of Western Australian Industry and
Mr A. Cooke intervening on behalf of the Trades and
Labor Council, the Commission, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the application be dismissed.
[L.S.]

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Coles/Myer Limited trading as
New World Supermarkets and Others
and
The Shop, Distributive and Alied Employees'
Association of Western Australia.
No. 1782 of 1989.
THE SHOP AND WAREHOUSE (WHOLESALE
AND RETAIL ESTABLISHMENTS)
AWARD No. 32 of 1976.
COMMISSIONER O.K. SALMON.
26th day of February 1990.
Order.
HAVING heard Mr A.D. Lucev on behalf of the
Applicants and Mr T.M. Bishop on behalf of the
Respondent, Mrs P.E. Bentley intervening on behalf of
the Confederation of Western Australian Industry and
Mr A. Cooke intervening on behalf of the Trades and
Labor Council, the Commission, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the application be dismissed.
[L.S.]

(Sgd.) O.K. SALMON,
Commissioner.
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(Sgd.) O.K. SALMON,
Commissioner.

NOTICES —
Award/agreement matters —
Application Nos 433 and 434 of 1990.
APPLICATIONS FOR VARIATION OF AWARD
ENTITLED "THE BREWING INDUSTRY AND
MALTING INDUSTRY AWARD No. 33 of 1982".
NOTICE is given that applications have been made to
the Commission by the Breweries and Bottleyards
Employees Industrial Union of Workers of Western
Australia under the Industrial Relations Act 1979 for
variation of the above Award.
As far as relevant, those parts of the proposed
variation which relate to area of operation or scope are
published hereunder.
Application Nos. 433 and 434 of 1990 seek to vary the
award by:—
1. Deleting reference to the Kalgoorlie Brewing
Company (Part 2); and
2. Splitting the Award into two parts as
follows:
(a) The Brewing Industry Award 1990,
consisting of Part 1 of the existing
award, with the following scope and
area of operation:—
2.—Scope.
The provisions of this award shall
apply to the respondent named in the
Schedule attached to this award and
the workers employed by the said
respondent in the classifications
contained in this award.
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5.—Area.
This award shall have effect over the
State of Western Australia.
Rates of Pay and Allowances.
Classifications:
(a) Transport.
(i) Leading Hand Driver;
(ii) Driver of a SemiTrailer with a capacity
of 15 to 25 tonnes;
(iii) Driver of a Tandem/
Semi-Trailer with a
capacity of nine to 15
tonnes;
(iv) Driver of a vehicle with
a carrying capacity of
five to nine tonnes;
(v) Driver of a vehicle
other than cars with a
carrying capacity up to
five tonnes;
(vi) Car Driver other than
Executive Driver;
(vii) Executive Driver;
(viii) Leading Hand Fork
Lift Driver;
(ix) Fork Lift Driver;
(x) Front End Loader
Driver;
(xi) Tractor Driver;
(xii) Shunter Tractor Driver.
(b) Sales Service Department.
(i) Sales Service Technician Grade 1;
(ii) Sales Service Technician Grade 2;
(c) Cellars and Brewhouse.
(i) Cellars/Brewhouse
Operator;
(ii) Auto Jet Filter Operator;
(iii) Plate
Evaporative/
Filter Operator.
(d) Bottling and Kegging.
(i) Leading Hand;
(ii) Filler Operator;
(iii) Labeller Operator;
(iv) Packer Operator;
(v) Palletiser Operator;
(vi) Greaser;
(vii) Flash
Pasteuriser
Operator;
(viii) Depalletiser Operator;
(ix) Bottle Washer Operator Infeed;
(x) Bottle Washer Operator Discharge.
(e) Miscellaneous.
(i) Tally Man at Rail;
(ii) Storeman;
(iii) Waste Water Treatment Plant Operator.
(0 All other adult workers
employed in or about a
Brewery, Bottling Works or
Bottleyard
(i)
(ii)

Schedule.
The Swan Brewery Company Limited.
(b) The Malting Industry Award 1990,
consisting of Part 3 of the existing award,
with the following scope and area of
operation:—
2.—Scope.
The provisions of this award shall
apply to the respondents named in the
Schedule attached to this award and the
workers employed by the said
respondents in the classifications
contained in this award.
5.—Area.
This award shall have effect over the
State of Western Australia.
Rates of Pay and Allowances.
Classifications:
(a) Leading Hand Maltster;
(b) Maltster.
Schedule of Respondents.
Kirin Australia Pty Ltd.
Joe White Makings Ltd.
A copy of the proposed variation may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.

Application No. A10 of 1990.
APPLICATION FOR AN AWARD ENTITLED
"CHILDREN'S SERVICES (PRIVATE) AWARD".
NOTICE is given that an application has been made to
the Commission by the Federated Miscellaneous
Workers Union of Australia, Hospital, Service and
Miscellaneous, WA Branch under the Industrial
Relations Act 1979 for the above Award.
This award replaces the Child Care Centres (Aides)
Award No. 2 of 1983; the Child Care Centres (PreSchool Teachers) Award No. 3 of 1983 and the Child
Care Centres (Child Care Workers) Award No. 4 of
1983.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
3.—Area.
This award shall have effect over the whole of the
State of Western Australia.
4.—Scope.
This award shall apply to all employees
employed in the classifications set out in Clause
11.—Wages of this award, in private nurseries,
private child care or private day care facilities
which provide care for children and which do not
receive recurrent funding from State or Federal
Governments.
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11.—Wages.
The classifications referred to in this clause
are:—
Co-Ordinator
Child Care Worker Level 1-5
Child Care Support Worker
Pre-School Teacher.
A copy of the proposed Award may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG.
Registrar.
6th day of April 1990.

Note: The existing scope of the award is as
follows:—
3.—Scope.
This Award shall apply to all full-time and parttime employees employed in any calling in the
Private Health Care Industry as carried on by
employers listed in Schedule A and to those
employees. Provided that it shall also apply to
casual employees where the employment period
exceeds three months.
A copy of the proposed variation may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.
21st day of March 1990.

Application No. 542 of 1990.
APPLICATION FOR VARIATION OF AN AWARD
ENTITLED "HEALTH CARE INDUSTRY
(PRIVATE) SUPERANNUAIION AWARD
No. 8 of 1988".
NOTICE is given that an application has been made to
the Commission by the Australian Nursing Federation,
Industrial Union of Workers under the Industrial
Relations Act 1979 for variation of the above Award.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
1. Clause 6.—Operative Date: Delete this clause and
insert in lieu:—
6— Operative Date.
This award shall apply from 1 July 1988 except
for those employees employed pursuant to the
Hospital Employees (Cleaning Contractors)
Award No. 2 of 1977 where this Award shall apply
from 1 December 1988; and those employees
employed in medical, dental, or pathology,
surgeries, clinics, and laboratories where this
award shall apply from 1 Janaury 1990.
2. Amend list of respondents to add:
1. Western Diagnostic Pathology Ltd, 74 McCoy
Street, Myaree, WA 6154.
2. ENT and Allergy Clinic of WA Suite 5, 10
McCourt Street, Leederville, WA 6007.
3. Hanrahan, J.C., 30 Colin Street, West Perth,
WA 6005.
4. Kelsall, G.R.H., 6 Wymond Road, Roleystone,
WA6111.
5. Knight, AD.E., 8 Kings Park Road, West
Perth, WA 6005.
6. Lyon, M.A.C., 280 Great Eastern Highway,
Midland, WA 6056.
7. O'Hara, B.I., 47 Star Street, Carlisle, WA
6101.
8. Southern Clinic, 180 Douglas Avenue, South
Perth, WA 6151.
9. Adler, E.A., 11 Colin Street, West Perth, WA
6005.
10. Davis, G.T., 156 Rokeby Road, Subiaco, WA
6008.
11. Perera, C, 88 Walters Road, Eden Hill. WA
6054.
12. Rankine-Wilson, R.W., Lincoln House, 4
Ventnor Avenue, West Perth, WA 6005.
13. Samuels, C.R.G.. City Mutual Place, 5 Mill
Street, Perth, WA 6000.

Application No. A7 of 1990.
APPLICATION FOR AN AWARD ENTITLED
"HOME AND COMMUNITY CARE AWARD 1990".
NOTICE is given that an application has been made to
the Commission by the Federated Miscellaneous
Workers Union of Australia, Hospital, Service and
Miscellaneous, WA Branch and the Hospital Salaried
Officers Association of Western Australia (Union of
Workers) under the Industrial Relations Act 1979 for
the above Award.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
3.—Area and Scope.
This Award shall operate throughout the State of
Western Australia to the employees classified in
Clause 24.—Wages of this award employed by the
Committees of Management or operators of a
home care project funded by the Home and
Community Care Program and to their employer.
Provided that it shall not apply to employees
employed
in
professional,
clerical
or
administrative work directly employed by local
government authorities.
24—Wages.
The classifications referred to herein are:—
(1) Co-Ordinators/Administrators (Community Services Officer).
(2) Assistant Co-Ordinators/Day Care
Supervisors
(Community
Services
Officer).
(3) Community Care Workers (Assistant
Community Services Officer).
(a) Care Aides.
(b) Home Helps.
(c) Handymen.
(d) Bus Drivers.
(4) Clerical Staff (Clerical/Administration
Officers).
A copy of the proposed Award may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.
21st day of March 1990.
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Application No. A9 of 1990.

APPLICATION FOR AN AWARD ENTITLED
"INDEPENDENT SCHOOLS (NON TEACHING)
BOARDING SCHOOL STAFF AWARD".
NOTICE is given that an application has been made to
the Commission by the Independent Schools Salaried
Officers Association of Western Australia, Industrial
Union of Workers under the Industrial Relations Act
1979 for the above Award.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
3—Area.
This award shall apply to the whole of the State
of Western Australia.
4.—Scope.
This award applies to employees who supervise
or who are responsible for the supervision of, the
educational, recreational and personal general
welfare of students in or about a boarding house
and shall include those supervisory duties outside
a boarding house that are from time to time
directed by the employer, but it does not apply to a
member of a religious order unless it is so stated in
a written contract of employment between that
person and the employer.
A copy of the proposed Award may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.
9th day of April 1990.

Application No. A8 of 1990.
APPLICATION FOR AN AWARD ENTITLED
"PRINTING (GOVERNMENT) AWARD 1990".
NOTICE is given that an application has been made to
the Commission by the Printing and Kindred
Industries Union, Western Australian Branch,
Industrial Union of Workers under the Industrial
Relations Act 1979 for the above Award.
This award replaces the Printing (Government
Printing Office) Award No. 31 of 1975.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
3.—Scope.
This award shall apply to workers employed by
the Respondent listed in Schedule A of this Award
in the classifications mentioned in Clause 10.—
Rates of Wages of this Award.
4—Area.
This award shall apply throughout the State of
Western Australia.
10.—Rates of Wages.
The classifications referred to herein are as
follows:—
Printing Industry Worker 1 (Training Level)
Printing Industry Workers 2, 3 and 4
Printing Industry Tradesperson/Worker
Printing Industry Specialist Tradesperson 6
— Stores Administration
Officer/Graphic Artist — Designer
Printing Industry Sepcialist Tradesperson 7.
8 and 9.

Schedule A — Respondent.
The Government Printer.
A copy of the proposed Award may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG.
Registrar.
26th day of March 1990.

Application No. A6 of 1990.
APPLICATION FOR AN AWARD
ENTITLED "PRINTING STATE AWARD 1990".
NOTICE is given that an application has been made to
the Commission by the Printing and Kindred
Industries Union, Western Australian Branch,
Industrial Union of Workers under the Industrial
Relations Act 1979 for the above Award.
[This award replaces the Photo Engraving Award No.
9 of 1961 and the Printers' (Jobbing) Award No. 6 of
1928.]
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
3.—Scope (Industry).
This award is made in the printing industry,
which includes any business, trade, manufacture,
undertaking, calling, service, employment,
handicraft or industrial occupation or avocation
on land or water in the industry of printing and/or
or any kindred industries and/or in any group or
branch of such industry or industries, including
(without limiting the generality or ordinary
meaning of the foregoing description) composing,
reading electrotyping, stereotyping, letterpress
machining, lithographic machining, lithographing, photogravure and/or rotogravure, machining
printing of all classes, slugcasting or typecasting
machine attending and adjusting and/or repairing,
type-founding, engraving, process engraving and/
or photo engraving, commercial art and/or
lithographic designing, writing and/or drawing,
publishing, despatching, bookbinding, binding,
paper ruling, paper cutting, paper making, paper
working, calico and/or paper bag making,
envelope making, stationery making, paper
products working (including the making of any
kind of boxes and/or containers of paper and/or
cardboard used alone or in combination with any
other
material
or
materials),
plastics
manufacturing or any of the processes of or
incidental to the manufacturing of plastics or of
goods manufactured therefrom or substitutes
therefor.
4.—Award Not to Apply to Certain Work.
This Award does not relate:
(a) To any work done by the printers and/or
publishers of a daily newspaper or a
weekly newspaper published within 24
kilometres (15 miles) of the General Post
Office at Perth, provided that nothing in
this subclause shall apply to an employer
bound by this award who produces a
weekly newspaper in his establishment as
part of the work of the commercial
printing industry or the Government
Printer, Perth.-
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6.—Application of Award.
This Award shall apply within the area specified
in Clause 15 of this Award and, subject to Clause 4
and 5 of this Award, shall be binding on:
(a)
(i) The Printing and Allied Trades
Employers Association of Australia,
Western
Australian
Region.
(ii) The employers named in Schedule
"E" incorporated in this award, in
respect to:
(1) All members of the union
referred to in subclause (b)
hereof employed by them,
and
(2) All other persons employed
by them, and
(3) All persons whatsoever
who under any agreement
with a person bound by this
award perform any industrial operation covered by
this award.
(b)
(i) Printing and Kindred Industries
Union,
Western
Australian
Branch, in respect to its members
including apprentices and junior
members who perform any of the
classes of work covered by Clause
16 of this award.
(c) Notwithstanding anything to the
contrary contained in this clause
(1) Members of the organisations
referred to in subclause (a) hereof,
and the employers named in
Schedule "E" of this award, are
bound by this award only in
respect to persons whose work is
covered by this award and for
which work rates or wages are
prescribed and then only in regard
to such person.
(2) Employees, whether members of a
union or not, are bound by this
award only if their work is covered
by this award and for which work
rates or wages are prescribed.
15.—Area of Operation.
This award shall apply within a radius of 24
kilometres (15 miles) of the General Post Office,

Schedule "E".
MacPrint, 8 Southport Street, Leederville.
Classic Print, 115 Cambridge Street, Leederville.
Interart Graphics, 17 Parkview Rise, Willetton.
(Subsidiary of Hasani Constructions.)
Colour Technology, 110 Caledonian Avenue,
Maylands.
Pre-Press Services, 8 Bermondsey Street,
Leederville.
Access Press, 164 Beaufort Street. Perth.
Copy Tech — (out of business).
Colin Gray & Assoc. 184 Pier Street, Perth.
Data Management, 642 Albany Highway, Victoria
Park.
Durants & Fremantle Bag Co, 226 Hampden Road,
Fremantle.

Fremantle Herald, 47 King Street, East Fremantle.
Fairfax, 7 Briggs Street, East Victoria Park.
Group Acumen (Typesetters), 902 Albany Highway,
Victoria Park.
Graphic Phototypesetting, 903 Canning Highway,
Canning Bridge.
Picton Press.
O.E. & D.R. Pope, 33 Furnace Road, Welshpool.
Print 'n Design, 43 Hutton Street, Osborne Park.
Red Cross, 357 Murray Street, West Perth.
Rhema Australia, 1 Thorogood Street, Victoria
Park.
A copy of the proposed Award may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.

Application No. 460 of 1990.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "SHOP AND WAREHOUSE
(WHOLESALE AND RETAIL ESTABLISHMENTS)
AWARD No. 32 of 1976".
NOTICE is given that an application has been made to
the Commission by the Shop, Distributive and Allied
Employees Association of Western Australia under the
Industrial Relations Act 1979 for a variation of the
above Award.
As far as relevant, those parts of the proposed
variation which relate to area of operation or scope are
published hereunder.
1. Vary Clause 3.—Scope by adding the
following words after the word industries in
the second line:
"including the video hire industry".
The clause would then read as follows:
3.—Scope.
This award shall apply to all workers
employed in any calling or callings herein
mentioned in the industry or industries
including the video hire industry carried on
by the respondents named in Schedule "C"
and to all employers employing those
workers.
2. Vary Schedule "C" Respondents by adding the
following firm:
Mercifield Cooksley Retail Pty Ltd as
Trustee for the Mercifield Cooksley Retail
Trust trading as Candy Video, 1 Charles
Street South Perth, WA 6151.
A copy of the proposed variation may be inspected at
my office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.
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Application No. 598 of 1990.

APPLICATION FOR VARIATION OF AN AWARD
ENTITLED "WOOL, SCOURING AND
FELLMONGERY INDUSTRY AWARD
No. 32 of 1959".
NOTICE is given that an application has been made to
the Commission by the Federated Miscellaneous
Workers Union of Australia, Hospital, Service and
Miscellaneous, WA Branch under the Industrial
Relations Act 1979 for variation of the above Award.
As far as relevant, those parts of the proposed
variation which relate to area of operation or scope are
published hereunder.
Extend the award coverage beyond the area within a
radius of 30 miles from the GPO, Perth by varying
Clause 3.—Area to read:—
3.—Area.
This award shall have effect throughout the
whole of this State.
A copy of the proposed variation may be inspected at
my office at 815 Hay Street, Perth.
J, CARRIGG,
Registrar.
26th day of March 1990.

BOARD OF REFERENCE —
Decision of —
BOARD OF REFERENCE.
Club Workers Award No. 12 of 1976.
Mrs P.J. Hodges
and
The West Australian Golf Club (Inc).
BEFORE A BOARD OF REFERENCE.
Mr J. CARRIGG — Chairman
Mr W.S. LATTER — Employee's Representative
Mr D.M. JONES — Employer's Representative.
Perth
27th day of February 1990.
Determination.
Mrs Pricilla Hodges was employed on a "permanentcasual" basis by the West Australian Golf Club (Inc)
under the provisions of the Club Workers Award No. 12
of 1976, from 19 August 1977 to 9 October 1980, when
she discontinued work because of family reasons.
She was offered work on 31 December 1980 but
refused. In February or March 1981 Mrs Hodges
advised her employer that she was available for work
and she subsequently was offered and accepted work on
16 April 1981 for one day and on 9 September 1981 as a
permanent-casual. She terminated her services on 9
November 1988.
The dates and periods of Mrs Hodges' employment
are agreed by the employer.
Mrs Hodges claims that the period she did not work
between 9 October 1980 and 9 September 1981 is an
absence from duty pursuant to Clause 2(6)(j) of the
Long Service Leave Standard Provisions and her
service with the West Australian Golf Club (Inc) is
continuous from 19 August 1977 to 9 November 1988.
The employer disputes this.
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It is the unanimous determination of this Board of
Reference that the period between 9 October 1980 and 9
September 1981 is not an absence from duty of the sort
contemplated in Clause 2(6)0) of the Long Service
Leave Standard Provisions.
The claim is refused.
(Sgd.) J. CARRIGG,
Chairman.
Filed in my office on the 28th day of February
1990.
(Sgd.) J. CARRIGG,
Registrar.

UNFAIR DISMISSALS/
CONTRACTUAL
ENTITLEMENTS —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Helen Ferguson
and
Cheeta Holdings Pty Ltd trading as
Australian Accounting Services.
No. 776 of 1988.
COMMISSIONER C.B. PARKS.
16th day of February 1990.
Order.
WHEREAS Ms H. Ferguson filed an application with
the Commission alleging she is entitled to contractual
benefits, not being benefits under an award,that she has
not been allowed pursuant to her contract of service;
and whereas this matter was part heard on 18 May 1989
and then adjourned to allow the applicant the
opportunity to determine the true identity of the legal
entity trading as Australian Accounting Services which
it was alleged was the employer; and whereas
correspondence was forwarded to the applicant on 1
August 1989 and 15 January 1990 requesting that she
advise the Commission of whether she wished to
proceed with the matter; and whereas there was no
response to the correspondence, and the correspondence has not been returned marked "unclaimed",
a notice of hearing was forwarded to the applicant on 1
February 1990; and whereas the applicant responded to
the notice of hearing by telephoning the Commission to
request that the matter be withdrawn; and whereas a
Notice of Discontinuance was forwarded to the
applicant on 6 February 1990 and the applicant failed to
file it in the office of the Registrar; and whereas the
applicant did not appear at the place of hearing at the
time and date notified; therefore, the Commission
pursuant to the powers conferred to it under the
Industrial Relations Act 1979 hereby orders —
That the matter be dismissed for the want of
prosecution.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Michele Ann Fitzgerald
and
Graeme Charles Butler trading as
"Femme Fatale Beauty Salon".
No. 2772 of 1989.
COMMISSIONER GJ. MARTIN.
2nd day of March 1990.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John Laimons Kukurs
and
Alpike Honda.
No. 2327 of 1989.
COMMISSIONER G.L. FIELDING.
22nd day of February 1990.

Reasons for Decision.
THE COMMISSIONER: The matter of disagreement
between the parties is whether the applicant undertook
a trial period of work in order to demonstrate her
competency as a beauty therapist with a veiw to
employment, with or without payment.
The applicant submitted the former, the respondent
the latter.
I heard the evidence of the applicant and the
respondent's salon manageress on the 20th day of
February 1990 and reserved my decision.
The evidence is clear from both witnesses. The
applicant says she was not told the trial period would be
unpaid and that if she had been so told she would not
have undertaken such a trial period.
The salon manageress says she told the applicant at
least twice that it was a trial period with no pay and that
the applicant acknowledged that fact.
The applicant was in the salon for about one day and
a half for the trial and was found not suitable for
employment. She claims payment for BVs hours at
S9.00 per hour.
Faced with that sworn evidence and having no
indications from their demeanour that suggest that one
of the young ladies is telling an untruth I can only
conclude that there has been a genuine
misunderstanding or recollection on someone's part
and I am unable to make a finding of fact with any
degree of certainty or satisfaction.
Accordingly I consider I have no alternative but to
determine the application by an Order of dismissal.
Appearances: The applicant appeared on her own
behalf.
The respondent appeared on his own behalf.

Reasons for Decision.
(Given extemporaneously at the conclusion of
the submissions, taken from the transcript
as edited by the Commissioner.)
THE COMMISSIONER: This is an application
brought pursuant to section 29 of the Industrial
Relations Act whereby the Applicant, who was at all
material times employed as a salesman by the
Respondent, seeks to recover what he has quaintly
described as "approximately $2 000" for what he claims
is his share of an incentive bonus due to him by the
Respondent under his contract of employment.
It is acknowledged that the Applicant was employed
by the Respondent from May 1988 until February 1989
as a new and used car salesman. It is also accepted that
he was employed on the basis of a weekly retainer
coupled with certain commissions which are not
relevant for the purposes of these proceedings.
The Applicant, however, alleges that he was also
entitled to a share of any dealer bonus the Respondent
might receive from the suppliers of the new Honda
motor vehicles. He says that he was told, at the time the
terms and conditions of his employment were
discussed, that the "Honda factory" was running an
incentive scheme whereby if dealers sold a given
number of cars by the end of June 1988 the dealer would
receive a bonus from the Honda factory. Moreover, the
Applicant says that he was told by the Respondent's
principal dealer, Mr Peter Alpike, that if the
Respondent achieved that bonus the Applicant would
get 30 per cent of it. The Applicant says that he
responded to the effect that that was very fair of the
Respondent to which he says Mr Peter Alpike replied
that provision had been made for the previous
salesman to receive a share of the bonus.
I should interpose to say that the Applicant was the
only employed salesman. He shared the sales duties
with the principals of the Respondent.
The Applicant says that he later questioned the
Respondent's principals, Mr Peter and Mr John
Alpike. about his entitlement after June 1988. He was
first led to believe that there was some dispute about the
bonus with the Honda suppliers. On occasipns when he
raised the matter with Mr John Alpike he said that he
would talk to h is brother, Peter, about it. Ultimately, the
Applicant says that he was told by Mr Peter Alpike later
in the year that the Respondent did not have the money,
rather the "tax man had it" and that in any event he did
not deserve to be paid it.
When the Applicant was finally dismissed from his
employment in February he raised the matter again
with Mr John Alpike and was, he says, told by John that
he would take it up with his brother, Peter, who in turn
indicated to the Applicant that he did not deserve to be
paid it or had no entitlement to it.
Thereafter the Applicant made a number of verbal
requests for payment which were not productive.
Finally, the Applicant wrote to the Respondent on 16
August 1988 again asserting that he was offered a share
of the incentive bonus and that it had not been paid.
When he received no response to that he instituted these
proceedings.
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INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Michele Ann Fitzgerald
and
Graeme Charles Butler trading as
"Femme Fatale Beauty Salon".
No. 2772 of 1989.
COMMISSIONER GJ. MARTIN.
2nd day of March 1990.
Order.
HAVING heard the applicant and the respondent on
their own behalves, the Commission, pursuant to the
powers conferred on it under the Industrial Relations
Act 1979 hereby orders —
That the application be dismissed.
[L.S.]

(Sgd.) GJ. MARTIN.
Commissioner.

70 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Mr Peter and Mr John Allpike have given evidence
on behalf of the Respondent. It appears from their
evidence, indeed it is not disputed by the Applicant, that
the terms and conditions of the Applicant's
employment were settled by Mr Peter Allpike, who is the
dealer principal, so called, for the Respondent.
Mr Peter Allpike says that at no stage did he mention
any remuneration for the Applicant other than the
retainer and the commission about which nothing
further need be said. He does acknowledge that he
spoke of the Honda factory incentive scheme, but as I
understand it, says that he mentioned that in the context
of the need for the Applicant to sell enough cars for the
Respondent to benefit from that bonus. He asserts that
the incentive bonus from Honda was a matter between
the dealer and Honda and had nothing to do with the
salesmen. He denies that the Applicant questioned him
about the non-payment of the bonus as often as the
Applicant would have me believe.
He says that it is not true that the previous salesman
had an entitlement to the factory bonus as the
Applicant says was represented to him. Furthermore,
Mr Peter Allpike says that he has no recollection of ever
saying that the "tax man" had the money and therefore
he had no money to pay the Applicant. Rather, he says
he simply told the Applicant that the Applicant had no
entitlement to the bonus. He recollects his brother,
John, taking the matter up with him on one occasion to
which he replied that it was all nonsense.
Mr John Allpike says that he was in and out of the
office when the terms and conditions of the Applicant's
employment were discussed but he says he was there
when remuneration was discussed. He says the terms
and remuneration were, in effect, the same as those
testified to by Mr Peter Allpike. He says there was no
conversation with the Applicant about the incentive
bonus when he effected the dismissal of the Applicant.
He does recall the Applicant speaking to him on the
telephone after the dismissal but said that at all times he
told the Applicant to take it up with his brother and not
him. He denies having ever indicated that he would take
it up with his brother.
There could hardly be more conflict in the evidence.
In the end I can only determine the matter on the
observations I have formed of the witnesses and having
heard what they have said.
I am bound to say that, on the balance of
probabilities. I am satisfied that the version put by the
Applicant is the more reliable. He impressed me as
being the most reliable of all the three witnesses and
reflecting upon the matter I cannot think that he was
concocting the story, furthermore, given the amount of
detail which he was able to present surrounding the
terms and conditions of his employment and in
particular, the discussions which led to his
employment.
I consider it odd that mention should be made of the
incentive bonus at the meeting if it was not intended
that the Applicant should derive some benefit from it.
Indeed, I think it is more likely that the events went as
the Applicant would have me believe; that is. that it was
mentioned to him that he would benefit from the
incentive bonus if he assisted the Respondent in
achieving its target by selling the necessary number of
cars.
As well. I consider it is somewhat strange that the
Respondent did not reply to the letter written by the
Applicant which clearly asserts a claim that Mr Peter
Allpike offered an incentive payment of 30 per cent of
the Honda bonus. If that was inaccurate, then I think
one could reasonably expect that the Respondent
would at least reply denying it, if nothing more.
A75201-7
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In the circumstances, I am satisfied that the
Applicant was told at the time of his employment that
he was to receive 30 per cent of the incentive bonus if it
was paid by the Honda factory. The evidence is that it
was ultimately paid, albeit after some differences
between the Respondent and the Honda suppliers. The
evidence is that the bonus amounted to $5 700.
It would follow, on my finding, that the Applicant is
entitled to receive, as a benefit hitherto denied him
under his contract of employ ment, the sum of $1 710. As
the statute requires I now publish minutes of the order I
propose to issue which is that the Respondent pay to the
Applicant the sum of $1 710.
Appearances; Mr J.L. Kukurs in person.
Mr P.A. Allpike on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John Laimons Kukurs
and
Allpike Honda.
No. 2327 of 1989.
COMMISSIONER G.L. FIELDING.
22nd day of February 1990.
Order.
HAVING heard Mr J.L. Kukurs in person and Mr P.A.
Allpike on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Respondent pay to the Applicant the
sum of $ 1 710 within seven days as and by way of a
benefit denied under his contract of
employment.
[L.S.]

(Sgd.) G.L. FIELDING,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
David McGinniss
and
Vawn No. 4 Pty Ltd trading as
Rod Ferguson Suzuki.
No. 1650 of 1989.
COMMISSIONER S.A. KENNEDY.
2nd day of March 1990.
Decision.
THE COMMISSIONER: At the further hearing of this
matter the Applicant advised the Commission that he
had sought advice on the question of jurisdiction over
the telephone call from a person in some official
capacity but he could not be precise as to what that
capacity was or the source of that advice. According to
the Applicant there was no Award provision which
specified the level of remuneration due as a
consequence of his entering into a contract of
employment with the Respondent and. as it was the
average level of remuneration which determined the
annual leave entitlement, this too was effectively not
covered by any award.
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The Respondent was represented at the further
hearing but made no submission on the question other
than to say that the terms of the employment contract
were as set down between the parties and were not
governed by an award.
Having regard for this and after examination of the
terms of the Licensed Car Salesmen's Award 1979
though I note the lack of any substantive submissions, I
have concluded that an Order in the terms of the
foregoing findings should issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
David McGinniss
and
Vawn No. 4 Pty Ltd trading as
Rod Ferguson Suzuki.
No. 1650 of 1989.
COMMISSIONER S.A KENNEDY.
2nd day of March 1990.
Order.
HAVING heard the Applicant on his own behalf and
Mr T.J. Thomas on behalf of the Respondent. I the
undersigned, pursuant to the powers conferred by the
Industrial Relations Act 1979, do hereby order —
That the Respondent pay to Mr David
McGinniss the sum of $1 486.67 gross, being due
contractual entitlements, within 28 days of the date
of this Order,
[L.S.]

(Sgd.) S.A. KENNEDY,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Paul G. Penley
and
Probatus Pty Ltd.
No. 291 of 1989.
COMMISSIONER C.B. PARKS.
16th day of February 1990
Order.
WHEREAS Mr P. Penley filed an application with the
Commission on 14 February 1989 claiming that he has
not been allowed contractual benefits to which he is
entitled; and whereas a conference was called on 17
May 1989 to endeavour to conciliate the claim, but there
was no attendance on behalf of the respondent and so
the
matter was adjourned; and whereas
correspondence was forwarded to the applicant on 1
August 1989 asking the applicant to advise the
Commission how he wished to proceed with the matter;
and whereas there was no response to that letter or to a
further letter dated 15 January 1990, nor has any
correspondence been returned marked "unclaimed";
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and whereas the applicant was sent a notice of hearing
on 1 February 1990 but did not make an appearance;
therefore, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979
hereby orders —
That the application be dismissed for the want of
prosecution.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Brian William Ramage
and
House of Carpets.
No. 2504 of 1989.
COMMISSIONER G.L. FIELDING.
22nd day of February 1990.
Reasons for Decision.
(Given extemporaneously at the conclusion of
the submissions, taken from the transcript
as edited by the Commissioner.)
THE COMMISSIONER: This is an application
brought by the Applicant pursuant to section 29(b)(ii) of
the Industrial Relations Act by which he seeks to
recover the sum of $808.16 from the Respondent as a
benefit denied him under his contract of employment
with the Respondent.
The Respondent has filed an answer denying
liability, suggesting there was no term of the
employment under which the sum in question was
due.
The Respondent has, however, not appeared at the
hearing of these proceedings. The consequence is that
the only evidence tendered to the Commission is from
the Applicant. The Applicant impressed me as a
truthful witness. I accept, without any reservation, what
he has said as accurately reflecting the circumstances
which have given rise to this matter.
In short, the uncontradicted evidence is that the
Respondent's business was that of retailing carpets as
its name suggests. The Applicant saw an advertisement
placed in "The West Australian" newspaper by the
Respondent on or about 21 January 1989. That
advertisement called for an "experienced Sales
Professional to service the ever growing demand in
Woolcarpet Sales" (sic). The Respondent, through the
advertisement, offered in the abstract a basic salary plus
a generous commission package which was claimed to
put the salesman "in the top bracket of earners in the
field" if the salesman was "prepared to work".
The Applicant responded to that advertisement and
was interviewed by Mr Stepanovski, who is mentioned
in the advertisement as being the managing director,
presumably of the company which carries on business
in the name of the Respondent. At all events, the
Applicant says that at the interview he was promised a
salary of $25 000 per annum, together with a
commission of two per cent on all sales, which I take to
be all sales effected by him as is the norm. The evidence
is that those commissions were to be paid quarterly,
although his salary was to be paid by monthly
instalments.
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In June, together with his monthly salary instalment,
he was paid commission for sales in the months of
April, May and June.
In early October, when he was paid his monthly
salary instalment he was not paid his commission for
sales effected in the preceding three months as would
normally have been expected. Approximately a week
later, when the opportunity first presented, the
Applicant questioned why he had not been paid the
commission. He was told by Mr Stepanovski that he
had not eamt it and did not deserve it.
The Applicant's response was that he was entitled to
it. Mr Stepanovski's reply was that he had no intention
of paying it and offered the Applicant employment on
new terms which the Applicant rejected.
It should be said that at that time, apparently because
of the economic ills which have befallen the nation, the
Respondent business had suffered something of a
downturn. Nonetheless, the consequence was that the
Applicant and Respondent agreed to part ways effective
from the end of October. When the Applicant was given
his termination pay it did not include anything for the
outstanding commissions for the months of July,
August and September. Again, when questioned about
that, the Respondent's manager, Mr Stepanovski,
indicated that the Respondent had no intention of
paying it. That led the Applicant to institute these
proceedings.
The Applicant says, and it is verified by a series of
invoices and receipts, that in the months of July, August
and September he effected sales, which sales I am
satisfied, on the balance of probabilities, were
completed, totalling $40 408. It would follow from that
that the Applicant is entitled to commission of $808.16
as he claims being two per cent of that sum.
In my view, it is clear that the application has been
made out; the Applicant has been denied the benefit
which he claims and I would thus indicate that I am
prepared to make an order ordering that the
Respondent pay to the Applicant the sum of $808.16 as
and by way of a benefit denied him under his contract of
employment.
Whilst it appears to be the case that the Applicant's
employment was governed by an Award of this
Commission, there is nothing to indicate that an Award
provides for commissions of the kind now in question.
The entitlement here claimed is a non-award benefit
and hence a matter over which the Commission has
jurisdiction.
I therefore order in the terms of the minute published
that the Respondent pay to the Applicant the sum of
$808.16 as and by way of a benefit denied the Applicant
under his contractof employment.
Appearances: Mr B.W. Ramage in person.
No appearance for the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Brian William Ramage
and
House of Carpets.
No. 2504 of 1989.
COMMISSIONER G.L. FIELDING.
22nd day of February 1990.
Order.
HAVING heard Mr B.W. Ramage in person and there
being no appearances on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders —
That the Respondent pay to the Applicant the
sum of $808.16 as and by way of a benefit denied
under his contract of employment.
[L.S.]

(Sgd.) G.L. FIELDING,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Leanne JJ. Thobaven
and
Albany Dog Rock Motel.
No. 2336 of 1989.
COMMISSIONER G.L. FIELDING.
14th day of March 1990.
Reasons for Decision.
(Given extemporaneously at the conclusion of
the submissions, taken from the transcript
as edited by the Commissioner.)
THE COMMISSIONER: This matter is delightfully
simple rather than deceptively simple as I think was the
suggestion of Mr Jones. Happily there is little dispute
about the facts.
The Applicant claims that she was unfairly dismissed
from her employment with the Respondent and as a
consequence seeks reinstatement.
It is common ground that she was employed at the
Dog Rock Motel in Albany by its various owners from
23 November 1987 until 18 September 1989. She was,
during that time, employed as a receptionist. In short,
her duties were to receive guests as they arrived, see to
the making up and payment of their accounts, to take
bookings and the like and most relevantly for these
purposes, she had the responsibility to complete the
necessary papers to enable the staff employed at the
Motel to be paid. That, as a consequence, gave her the
opportunity to know the amount paid to all the
members of staff, including the managers, Mr and Mrs
Blythe.
There seems to have been little or no complaint about
the Applicant's employment until approximately eight
months before her dismissal when the proprietor of the
Motel, Mr Peploe, summoned her to his office as a
consequence of information he had received from
others which led him to believe that she was associating
with former managers of the Motel, Mr and Mrs
Hudson. He concluded from that information that
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there was at least a strong probability that the Applicant
had been passing on information concerning the
business returns of the Motel to the Hudsons.
He says, and the Applicant agrees, that he warned her
on that occasion that she was not to divulge confidential
information about the Motel's operations. I hasten to
add that the Applicant vehemently denies that she said
anything untoward to Mr and Mrs Hudson. She does
not resile from the fact that she, and indeed her family,
is friendly with the Hudsons and that she visits them
frequently, but she is adamant that she has said nothing
to them of a confidential nature about the business
carried on at the Dog Rock Motel.
At all events the Applicant then continued to be
employed at the Motel as a receptionist without
incident until approximately the beginning of
September 1989 when she was asked at short notice, to
take a week's leave. When she came back from her leave
she noticed that another person had been trained in her
job. That not unnaturally gave her a sense of insecurity
and she approached Mr Peploe about her continued
employment. She says, and indeed it is not challenged,
that he indicated to her that he had simply trained this
other person in order to fill in at times when she was sick
and that moreover, her employmentwas secure and she
could continue to remain in the employ of the Motel
indefmitely. Hedid say. though, the Applicant says, that
he was somewhat concerned that she was about to leave
the job and go with her boyfriend, as I infer, away from
Albany. She said she told Mr Peploe that was not the
case and ifindeed itwas to be the case, she would give as
long a period of notice as could be given.
There the parties seemed to have left each other. The
Applicant continued to be employed without further
incident until the Friday before her dismissal on 18
September. On that Friday she says she was
approached by a housemaid and asked what was the
wage paid to the managers of the Motel. The Applicant
says that she at first resisted those requests and said to
the housemaid words to the effect that it was none ofher
business. The Applicant says further that she tried to
change the subject but when the housemaid persisted
she told the housemaid that the managers received
approximately $500 a week. Moreover, she
acknowledges that she told the housemaid that the
current managers. Mr and Mrs Blythe, received more
than the previous managers.
Thereafter, apparently the housemaid relayed this,
and other information said to have been given to her by
the Applicant, to Mrs Blythe. The publication of this
information, not surprisingly, annoyed Mrs Blythe. She
took the view, without questioning the Applicant about
it, that the Applicant should be dismissed for disloyalty.
It is fair to say that Mrs Blythe's testimony is that she
hitherto regarded herself as being on quite friendly
terms with the Applicant and was somewhat disappointed by what she learnt from the housemaid.
In consequence of that, on Monday, 18 September,
the Applicant was summoned to Mr Peploe's office and
presented with a letter signed by Mrs Blythe indicating
that her employment was to be terminated with effect
from 22 September 1989 and for the reason that "whilst
in a position of trust you divulged private and personnel
(sic) information to domestic members of the staff. Mr
Peploe acknowledges that he did not question the
Applicant about that any further. He did, however, draw
to her attention the previous warning he had given her
eight months before.
The Applicant was upset about the matter. She
neither denied nor confirmed the allegations contained
in the letter. She went to Mrs Blythe and said she was
sorry. At the invitation of Mr Peploe she left the
premises rather than work out what purported to be a
week's notice.
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Thereafter, when she went back to collect her pay
later in the afternoon, she was presented with a
document by Mrs Blythe in the following terms —
As dismissal is for misconduct is a serious
offence then I Leanne Thobaven forfeits (sic) all
entitlements and no money will be owing to me.
However Dog Rock Motel is prepared to pay you
for pro rata entitlements to recognise your past
efforts, only if it is recognised that this will be the
end of the matter. Under no circumstances must
this be construed as Dog Rock Motel condoning
this offence.
The Applicant was asked to sign that paper but did
not because, as she said, she did not regard it as being
accurate and wanted to take the matter up with her
parents.
Since then nothing has been paid to the Applicant by
the Respondent, Indeed, she has not been paid
anything by the Respondent in consequence of her
termination, although in fairness, the Respondent now
acknowledges that it is legally liable to pay her certain
benefits which are not the subject of these
proceedings.
Mrs Blythe has given evidence; much of it was a
recital of what she had been told by the housemaid, who
I hasten to say was not called to give evidence. Mrs
Blythe's attitude was that, as a result of what she had
been told by the housemaid, the Applicant did not
deserve another chance, did not deserve to be
questioned about the matter and should be dismissed
forthwith,
Mr Peploe, the proprietor of the Motel, also gave evidence. It is fair to say that he largely left the matter to Mr
and Mrs Blythe, who were the managers of the Motel, and
that he had little or nothing to do with the decision to
effect the dismissal. He does, of course, confirm that he
gave the warning to the Applicant some eight or so
months earlier about the need to keep confidential
information secure and the importance of doing that.
He has also given evidence that he no longer trusts the
Applicant because she has divulged to another person
what he regards as confidential information. His attitude
is that wages, particularly executive wages, are matters to
be kept confidential; that the Applicant was in a special
position of trust and has breached that trust by disclosing
the information to the housemaid in question.
I am simply not satisfied on the evidence, as already
indicated, that the Applicant said anything untoward to
the Hudsons. There is no evidence, or at least no credible
evidence, before the Commission to suggest that the
Applicant conveyed confidential information to them.
The evidence that has been given about that is, to say the
least, hearsay and mostly hearsay once or twice removed.
I accept the Applicant's evidence that at no time did she
pass on the information of the kind which troubled Mr
Peploe to the Hudsons.
Likewise, given that I have not heard from the housemaid, I am not prepared to conclude in the face of the
Applicant's evidence that she said to the housemaid other
than what she now says she did. She was cross-examined
at length on what occurred by Mr Jones and did not resile
from her assertion that she did not criticise Mrs or Mr
Blythe about the work they did. Indeed, she says that all
she said was that they were less experienced than other
managers but that with time would gain that experience.
To her credit, she does acknowledge that she said that Mr
and Mrs Blythe were paid more than other managers and
that she said the Blythes were paid in the vicinity of or
approximately $500 per week, which is a figure she says is
inaccurate, and that. I think, is common ground. She
emphatically denies that she gave a different figure as
suggested by Mrs Blythe. Mrs Blythe's evidence in this
respect was hearsay and is unsubstantiated by the person
who is said to have made the claim and in the face of the
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prepared to accept it as being an accurate recitation of
what the Applicant said.
The test to be applied in matters of this nature is well
established. It is explained by the Industrial Appeal
Court in Miles v. the Federated Miscellaneous Workers'
Union of Australia, Hospital. Service and Miscellaneous
WA Branch (1985) 65 WA1G 385 as to whether or not the
employer has abused the right which it has to terminate
the contract of employment.
I accept quite unhesitatingly that in every contract of
employment, unless expressly excluded, there is a duty of
fidelity. It is an old-fashioned duty but it is nonetheless as
relevant today as it has ever been and it is probably as well
to take this opportunity to remind employees of that duty.
In general terms the duty imposes an obligation on
employees to serve faithfully and honestly. It requires.
inter alia, that an employee not disclose or misuse
confidential information obtained in the course of his
employment.
The duty as it applies to the disclosure of confidential
information has recently been the subject of litigation in
South Australia in Michalak v. Australian Submarine
Corporation Pty Ltd (1989) 56 SAIR 434 where a
computer operator was held to havebeen fairly dismissed
because he let out confidential information relating to
computer programmes. I do not suggest for one minute
that the circumstances of that case are anything like those
now in question, but I do say that the information as to the
wages paid to employees gained by pay clerks and those
in similar positions is confidential to those persons and
ought to remain so. If nothing else, the disclosure of such
information can lead to an undermining of confidence
between the staff and management. That is perhaps all
the more so because, as Mr Peploe has said, in the case of
executive salaries in a small enterprise, those salaries are
not a matter of common knowledge.
However, in these circumstances I must say that I
doubt very much that the actions of the Applicant were
a breach of that duty sufficient to warrant the action
taken by the Respondent on this occasion.
The Applicant has said, and I accept it to be the case,
that she gave out the information in effect under duress.
She should, of course, have resisted that duress, but the
Applicant was at all material times only 19 years old
and in fairness to her, she struck me as being a rather
immature 19 year old. As well as that, I am satisfied, as I
find, that she did not disclose the accurate wage, but
rather an approximate wage, as she said, of $500 per
week. She also, as I find, indicated to the housemaid
that the managers were earning more than other
managers. She should not have disclosed that •
information, but again I cannot think that the
disclosure was so heinous as to warrant a dismissal
which it might be said, given the circumstances under
which it was effected without payment, wasprimafacie a
summary dismissal. Notwithstanding the warning that
had previously been given by Mr Peploe, I think the
circumstances were such that perhaps prudence would
have indicated another course.
But even if it could be said that there were good
reasons justifying the dismissal, in my view it is
rendered unfair because of the manner in which it was
effected. To his credit. Mr Jones, whilst not
acknowledging that the manner was unfair, did
acknowledge that it had some shortcomings as indeed it
has.
I would have thought, given the nature of the
allegations and particularly given the previous warning
from Mr Peploe, that the Applicant should have been
given an opportunity to explain the position. The
evidence is as Mrs Blythe clearly acknowledges that the
Applicant was not given such an opportunity. Indeed,
Mrs Blythe did not think she deserved it. That is not a

rational approach to the problem which faced her. It is
not inconceivable that the housemaid might have
misconstrued what was said to her by the Applicant.
Likewise, Mr Peploe acknowledges that he did not
put the matter to the Applicant directly other than via
the letter of dismissal. Of course, by then it was too late.
He says thatshe responded that she was sorry and that if
it was wrong she would or should have denied it. The
plain fact is that the disposition of the Applicant is such
that she does not present as being a strong individual
and one who would be able to cope with the matter in
that way. I am quite satisfied that her claims to be sorry
made on that occasion and then a short time after to
Mrs Blythe, were merely an indication that she was
distressed that her employment had terminated in the
way in which it had.
It follows, therefore, that in any view, the dismissal
was unfair. In those circumstances, the Commission
should start from the point that the Applicant is prima
facie entitled to be reinstated [c.f. Max Winkless Pty Ltd
v. Bent (1986) 66 WAIG 847], The mere fact, as Mr Jones
has so rightly put it, that the Respondent has now
engaged two persons to fill the position once occupied
by the Applicant, is not in itself enough to deny the
Commission jurisdiction to reinstatement where it
thinks there has been an unfair dismissal warranting
reinstatement. That much is well-settled and illustrated
by the case ofChenery v. Klemzig Nursing Home (1988)
55 SAIR 544, 548.
However, as the High Court, and in particular Wilson
J. indicated in the now well-known case of Slonim v.
Fellows (1984) 154 CLR 505, the remedy of reinstatement is to be exercised with caution. The books are full
of cases which suggest that the Commission ought not
exercise that remedy where there has been a complete
breakdown of the relationship of employer and
employee to the point where trust has gone.
There must, of course, be a genuine lack of trust as
was mentioned in re Maitland City Abattoirs re
Dismissal (1980) AR (NSW) 185. The mere indication
by an employer that he has lost trust or does not want
the employee reinstated is not enough as was made
clear in Cliffs Western Australian Mining Co Pty Ltd v.
the Association of Engineers, Surveyors and
Draughtsmen of Australia, Union of Workers. Western
Australian Division (1978) 58 WAIG 1067.
Having heard Mr Peploe, I am quite satisfied that his
loss of trust in the Applicant is indeed genuine and
cannot be reinstated. In the circumstances I think it
would be inappropriate to reinstate the Applicant in her
former employment. I have thought about the matter
deeply, but the more I consider it the more I think it
would be inappropriate to order her reinstatement
given the evidence as it has been disclosed in these
proceedings.
Mr Peploe did not strike me as being an irrational
individual. He was ready to acknowledge that he liked
the Applicant. He was ready to acknowledge that the
dismissal could have been handled differently and he is
ready to acknowledge the consequences of an employee
such as the Applicant losing her employment in a place
such as Albany. However, the plain fact of the matter is
that under pressure the Applicant did disclose to the
housemaid that the Blythes were being paid more than
previous managers and she did disclose an
approximate of the wage paid to the managers. I
consider that the Respondent is entitled to wonder what
the Applicant will say or do next under pressure. For
those reasons I am satisfied, not only that Mr Peploe has
genuinely lost confidence int the Applicant's ability to
keep and maintain the necessary confidences, but that
the belief is reasonably held.
In the circumstances I am not prepared to exercise
my discretion to order reinstatement. Because the
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Commission does not have jurisdiction to award
compensation as an alternative, it only leaves me with
the option of making a declaration that the Applicant
was unfairly dismissed and that is what I propose to
do.
There is some indication, and indeed an acknowledgment from the Respondent, that the Applicant is
entitled to certain benefits under her contract of
employment which remain outstanding. They are not
and cannot be the subject of these proceedings as Mr
Young rightly acknowledged.
In the circumstances I would indicate that I am
prepared to make a declaration that the Applicant has
been unfairly dismissed from her employment but no
more.
Appearances: Mr L. Young appeared for the
Applicant.
Mr D.M. Jones appeared for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Leanne Jennifer Jan Thobaven
and
Albany Dog Rock Motel.
No. 2336 of 1989.
COMMISSIONER G.L. FIELDING.
14th day of March 1990.
Declaration.
HAVING heard Mr L. Young on behalf of the Applicant
and Mr D.M. Jones on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
declares —
That the Applicant was unfairly dismissed from
the Respondent's employ on the 18th day of
September 1989.
[L.S.]

(Sgd.) G.L. FIELDING,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Christine Wainwright
and
Biblos Nominees Pty Ltd, trustee for the
Raima Unit Trust trading as "Artifex Australia".
No. 2683 of 1989.
COMMISSIONER G.J. MARTIN.
14th day of March 1990.
Reasons for Decision.
THE COMMISSIONER: By this application brought
pursuant to section 29 of the Act, the applicant claims
that she was unfairly dismissed and seeks reinstatement
with the respondent, payment of wages since the date of
the termination of the contract of employment until the
date of re-employment (less moneys received from any
other employment during that period) and that the
contract of employment be deemed continuous for all
purposes of it since its inception in January 1984.
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The respondent denies those claims wholly.
I heard the submissions and evidence of the parties
on the 16th and 19th days of February 1990 and reserved
my decision.
The applicant commenced employment with the
respondent in January 1984 at the respondent's request
in a casual capacity to perform a range of general
bookkeeping work, later became a full-time employee
in that capacity with other duties and at the time of the
termination of the contract of employment by the
respondent was operations assistant/receptionist/
telephonist.
The contract of employment was terminated by the
respondent on the 27th day of November 1989 by the
payment of moneys in lieu of notice and all other
moneys then due.
There was some discussion about whether or not the
applicant was subject to the Clerks' (Wholesale and
Retail Establishments) Award No. 38 of 1947 as varied
but nothing really turns on that question.
The questions before me are whether, by virtue of the
"law" at large which has grown up over the years on this
subject, and the parties referred me to many authorities
thereon, the action of the respondent was industrially
unfair and if so whether relief should be given to the
applicant in the form of an Order for reinstatement.
It is the applicant's case that the dismissal was unfair
having regard to her length of service with the
respondent, the absence of previous complaint about
her work performance and the lack of warning or
counselling in respect of the incident leading to her
dismissal.
The respondent's case referred to four areas of
unsatisfactory work performance and deficiencies in
competence and performance culminating in the
applicant's dismissal but, with one exception. I regard
those allegations as irrelevant.
The reason, 1 discern from all of the material, for the
dismissal is clear and was not so to speak the straw that
broke the camel's back after a series of other reasons.
The respondent clearly did not act upon the other
allegations over the years and cannot, in my view, rely
upon those past alleged acts or omissions to shore up its
case in opposition to the applicant's claims now before
me.
I go further and say that in my view had the events of
October and November 1989 between the parties not
occurred as they did the applicant would still be
employed by the respondent.
Those observations take me to the facts of the matter
as revealed by the material placed before me and my
findings are as follows.
The managing director (and owner of the business),
(the respondent), determined during 1989 that it was
necessary to restructure the work load of his employees
in order to retain the commercial viability of the
enterprise. To that end he shed two employees and
reallocated particular work functions amongst the
remaining administration personnel and operations
management. The effect of those changes upon the
applicant were for her to occupy the new reception desk
in the showroom, operate the switchboard and perform
work associated with the production and sales
departments. She was to be relieved of her
"bookkeeping" and despatch duties.
The respondent was particular anxious to have the
new reception area attended by the applicant as he
knew she came across very well to people and presented
a good image for the enterprise.
The respondent asked his production manager mid
September 1989 to put those changes into effect.
However, there is no direct evidence that the production
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respondent by issuing specific instructions to that effect
to the applicant at that time.
The applicant told me that the production manager
did tell her to take over the responsibility of operating
the switchboard. The respondent told me that the
production manager had told him on three occasions
that he had asked the applicant to move to the reception
desk.
The applicant says that she acknowledged and
accepted the switchboard work and that she was to do
the reception duties. She had been told of that by the
respondent two to three weeks after the final changes
were made to her duties. However, she was uncertain as
to where she was to perform those duties. That
uncertainty is also clear from the evidence before me in
that the applicant was allocated a new office, not being
the reception desk. The production manager told the
respondent initially that the applicant's relocation to
that desk depended on the installation of a new
telephone system.
It is also clear in my view that the applicant was less
than enthusiastic about the change made to her duties
and location and to that extent may, and I put it no
higher than that have contributed to the final outcome
of those events.
That final outcome was that the respondent could not
understand why the applicant was not occupying the
reception desk and became increasingly upset with her.
Then as a result of a discussion between the respondent
and the person in charge of sales and marketing, that
latter person suggested to the applicant that she do half
of each day at the reception desk and the other half of
each day in her new office, which she did.
That event upset the respondent in that it appeared to
him that the applicant was responding to another
employee's request for her to occupy the reception desk
whilst having ignored the respondent's earlier directive
to the production manager. Finally the applicant did
occupy the reception desk full-time for a short period.
However, the respondent concluded that the
applicant had made "a joke out of me for three months
... How could I swallow it? Where is my pride?" and "I
cannot take it any more." and he then terminated the
contract of employment in the manner described
earlier in these reasons for decision.
By his own admission the respondent does not
manage in a formal manner, he is not given to issuing
bits of paper and clearly operates by word of mouth in a
conversational way.
I have doubts about if or what precisely, the
production manager told the applicant about
occupying the reception desk and when that was to be
achieved. It is clear that the matter was allowed to float
for some time and I suspect as I have already said that
the applicant was not happy with the changes to her
duties and may have been putting off some of those
changes.
However when it comes to the bottom line I find that
the applicant did not refuse to comply with a specific
lawful instruction from the respondent as it hasn't been
shown that she was given such an instruction at the
relevant time of the sequence of events. In light of that
and her long association with the respondent's
enterprise I conclude that the applicant's dismissal was
unfair.
I also conclude that to order that the applicant be
reinstated or re-employed would be a "recipe for
disaster" as it would be untenable to the respondent and
may lead to, in my view, further conflict ''vithin the
basically small enterprise and the close day to day
contact between its small staff and I will not so order. I
say that despite the fact that the applicant and the
respondent have been friends for circa 15 years.
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I determine the application by a declaration that the
applicant was unfairly dismissed by the respondent on
the 27th day of November 1989.
Appearances: Ms J.G. Barnesby on behalf of the
applicant.
Ms C.A. Fitzgibbon on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Christine Wainwright
and
Biblos Nominees Pty Ltd trustee for the
Raima Unit Trust trading as "Artifex Australia".
No. 2683 of 1989.
COMMISSIONER G.J. MARTIN.
14th day of March 1990.
Declaration.
HAVING heard Ms J.G. Barnesby on behalf of the
Applicant and Ms C.A. Fitzgibbon on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby declares —
That Christine Wainwright was unfairly
dismissed by Biblos Nominees Pty Ltd trustee for
the Palma Unit Trust trading as "Artifex Australia"
on the 27th day of November 1989.
[L.S.]

(Sgd.) G.J. MARTIN,
Commissioner.

CONFERENCES —
Matters arising out of —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Perth Mint
and
Amalgamated Metal Workers and Shipwrights
Union of Western Australia and
the Civil Service Association of
Western Australia Incorporated.
No. C1068 of 1989.
ENGINEERING TRADES (GOVERNMENT)
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962.
COMMISSIONER R.N. GEORGE.
23rd day of February 1990.
Order.
WHEREAS a conference was held in Perth on 4
December 1989 and later on 23 February 1990 pursuant
to section 44 of the Industrial Relations Act 1979; and
whereas an agreement had been reached between the
abovementioned parties on 5 December 1989; now
therefore, I, the undersigned, being satisfied that the
agreement conforms with the Principles enunciated by
the Commission in Court Session in the State Wage
Case Decision — September 1989 and pursuant to the
powers conferred under the said Act, do hereby
order —
That, notwithstanding the provisions of the
Engineering Trades (Government) Award Nos. 29,
30 and 31 of 1961 and 3 of 1962 and the Perth Mint
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Salaried Officers Agreement, the following
conditions will apply to those employees
nominated to the Australian Gold Refineries,
Perth, Breathing Apparatus (BA) Crew.
(1) The BA Crew shall consist of four
operators inclusive of any fitter and will
operate in accordance with guidelines
prepared in consultation with the
Occupational Health, Safety and Welfare
Committee.
(2) The BA Crew shall remain on close call in
the area or areas designated by
management during the lunch period,
regardless of whether or not it is a refining
day.
(3) If the BA Crew is called upon to respond
to an alarm situation during the said
lunch period, no penalty payment will
apply. Crew members will be allowed the
balance of their lunch period off without
deduction of pay when the alarm
situation is rectified.
(4) In recognition of the limitation placed on
the members of the BA Crew in respect to
having to remain on close call during the
lunch period, they will be paid the
following —
• The operators and fitter, if any, shall
receive an additional two hours 30
minutes pay at ordinary rates for
each full week. Provided that an
operator who is a salaried officer
shall receive an additional three
hours 20 minutes pay at ordinary
rates for each full week.
These payments shall only apply to
nominated BA Crew members, and shall
not be payable on public holidays,
rostered days off or periods of paid and
unpaid leave of any kind as defined by the
appropriate award. A person who is
absent for any of the aforementioned
reasons shall have his or her payments
reduced as follows —
• by 30 minutes pay per day at
ordinary rates in respect of the
operators or fitter;
• by 40 minutes pay per day at
ordinary rates in respect of an
operator who is a salaried officer;
and his or her nominated replacement
shall be paid for the appropriate time at
ordinary rates.
(5) "Ordinary rates" shall mean, in the case
of crew members other than salaried
officers, the average of the third year of
service ordinary rates of pay for WA Mint
employees in the classifications of
Process Worker (Lower Bracket), Process
Worker (Upper Bracket), Craftsperson II,
Craftsperson I and Special Craftsperson.
"Ordinary rates" for salaried officers will
be the rate applicable to the classification
of the nominated officer.
(6) In recognition of the disabilities and
skills associated with the use of BA
equipment by the BA Crew in attending
to alarms and other duties, they will be
paid a weekly allowance of $3.54 per
week. These payments shall apply only to
nominated BA Crew members and shall
not be payable on public holidays,
rostered days off or periods of paid and
unpaid leave of any kind as defined by the
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appropriate award. A person who is
absent for any of the aforementioned
reasons shall have his or her weekly
payments reduced by one-fifth for each
day not worked, and his or her nominated
replacement shall be paid appropriately
in lieu.
(7) This Order shall take effect from the
commencement of refining operations
conducted at Australian Gold Refineries,
Perth.
(Sgd.) R.N. GEORGE,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government
Railways Commission and
R. McClure and R. Johnston
and
Australian Railways Union of Workers,
West Australian Branch.
No. C157 of 1990.
COMMISSIONER J.F. GREGOR.
28th day of February 1990.

WHEREAS the Applicant Commission on 26 February
1990 filed in the Registry Application No. C157 of 1990
notifying that an urgent conference was required to
discuss a dispute which had commenced on Sunday, 25
February 1990; and whereas the Commission convened
a conference on 27 February 1990 at which time it was
advised that industrial action was occurring in the
Great Southern area over matters connected with the
introduction of what is known as the Westrail Shunting
Rationale; and whereas the Commission made
recommendations to the parties with the aim of
achieving orderly resolution of the dispute the parties
having until 0900 hours on 28 February 1990 to advise
their acceptance of the recommendation; and whereas
the Commission has formed the view that there is a
prima facie case that the introduction of the Shunting
Rationale in Albany on Sunday, 25 February 1990 was
unsuccessful and it is important that this be tested; and
whereas on 28 February 1990 a representative of the
Australian Railways Union of Workers, West
Australian Branch advised the Commission that its
members at Albany had agreed to accept the
recommendation but only on the grounds that all
workers who had been stood down be reinstated and
that the implementation of the Shunting Rationale be
delayed until a report of the incidents on 25 February
1990 be considered and until an implementation panel
for the Shunting Rationale is established; and whereas
Westrail advised on 28 February 1990 that it accepted
the recommendation of the Commission; and whereas
the issue of the Shunting Rationale had been subject to
detailed debate in Case No. CR544 of 1989 the subject of
a decision of the Commission in Court Session in
January 1990 in which decision the Commission in
Court Session found that:
Westrail has the right to direct employees in the
manner proposed. It has not been established that
the exercise of this right would result in unfairness
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or that Westrail is acting unreasonably. There are
no grounds established for the intervention by the
Commission; and
whereas the Commission in Court Session then
dismissed an application by the Australian Railways
Union of Workers, West Australian Branch that the
Commission issue an Order that Westrail desist from
implementation of the Shunting Rationale; and
whereas it is the view of the Commission that to accept
the restrictions on the acceptance of the
recommendations made by it on 27 February 1990
would constitute a direct repudiation of the decision of
the Commission in Court Session in No. CR544 of 1989;
now therefore to prevent the deterioration of industrial
relations in respect of the matter until conciliation or
arbitration has resolved the matter the Commission
doth hereby order —
(1) That each employee of the Applicant, the
subject of this Order who is, or is eligible to be
a member of the Australian Railways Union
of Workers, West Australian Branch shall not
embark on any industrial action or withdraw
labour during the life of this Order. Any
employee who is on strike at the date of this
Order shall return to work forthwith.
(2) The Australian Railways Union of Workers,
West Australian Branch and its officers and
job stewards shall take all steps as necessary
whether pursuant to the rules of the Union or
otherwise to ensure that each employee
complies with and continues to adhere to the
terms of this Order and to the decision of the
Commission in Court Session in No. CR544 of
1989.
(3) Members of the management of the Applicant
as specified, that is:—
Mr R. Johnston, Project Co-Ordinator and
Mr R. McClure, Operations Co-Ordinator,
shall take all steps as may be necessary to
ensure that any supervisor or member of
management complies with and continues to
adhere to the introduction of the Shunting
Rationale as described to the Commission in
Court Session in No. CR544 of 1989.
(4) To test whether the introduction of the
Shunting Rationale in Albany on Sunday, 25
February 1990 was successful or not the parties
shall take part in an enquiry to be made by
Deputy Registrar Pope into the incidents
which occurred commencing on 25 February
1990.
(5) Deputy Registrar Pope has been directed
pursuant to section 93(8) of the Industrial
Relations Act 1979 to undertake an
investigation of the matters the subject of this
Order. His report of that investigation will be
made available to the parties who thereafter
will be invited to address the report in
proceedings before the Commission when a
decision on further disposal of the matter will
be made.
(6) This Order shall operate until the decision
referred to in (5) hereof is issued.
(7) Any party may apply to vary the terms of this
Order on 24 hours' notice to the
Commission.
(Sgd.) J.F. GREGOR,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union,
West Australian Branch,
Industrial Union of Workers
and
Western Mining Corporation Ltd.
No. C234 of 1990.
COMMISSIONER J.F. GREGOR.
21st day of March 1990.
Order.
WHEREAS the Applicant on 20 March 1990 sought
and was granted leave by the Commission to withdraw
its application, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders —
That the application be withdrawn by leave.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the matter of the
Industrial Relations Act 1979
and
in the matter of a conference held
pursuant to section 44 of the said Act
between
The Fremantle Port Authority
.and
The Construction, Mining and Energy Workers'
Union of Australia, Western Australian Branch,
the Operative Painters' and Decorators' Union
of Australia, Western Australian Branch,
Union of Workers, and
the Plumbers and Gasfitters Employees'
Union of Australia, West Australian Branch,
Industrial Union of Workers.
No. C122 of 1990.
COMMISSIONER GJ. MARTIN.
20th day of February 1990.
Order.
WHEREAS a conference was held in Perth on the 20th
day of February 1990 pursuant to section 44 of the
Industrial Relations Act 1979; and whereas agreement
was reached between the parties at the said conference;
now therefore, I, the undersigned Commissioner of the
Western Australian Industrial Relations Commission
being satisfied that the terms of that agreement conform
with the Principles enunciated by the Commission in
Court Session in General Order Matter No. 1940 of 1989
and pursuant to the powers conferred under the said
Act, do hereby publish a memorandum of the terms of
that agreement.
(Sgd.) G.J. MARTIN,
Commissioner.
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Memorandum of Terms of Agreement.
Notwithstanding the provisions of subclause (1) of
Clause 9.—Wages of the Building Trades (Fremantle
Port Authority) Award No. 3IB of 1966 as varied, the
following rate of pay shall apply as from, and including,
Friday, 22 December 1989.
Per Week
$
(1) Tradesperson — Carpenters and
Joiners, Painters, Signwriters
and Plumbers
422.65
(2) It is a term of this Order that the Unions
undertake for the duration of the Principles
determined by the Commission in Court
Session, i n Application No. 1940 of 1989, not to
pursue any extra claims, award or over award,
except when consistent with the State Wage
Principles.
(3) It is a term of this Order, consistent with the
terms of the Fremantle Port Authority
Memorandum of Agreement — Structural
Efficiency Package that the award should be
varied to include the following new Clause
29.—Structural Efficiency in the following
terms.
29.—Structural Efficiency.
Arising out of the decision on 7 August
1989 in the National Wage Case (Print
H9100) and the State Wage Case on 8
September 1989 and in consideration of the
wage increases resulting from the first
Structural
Efficiency
adjustment,
employees are to perform a wider range of
duties associated with the main tasks or
functions consistent with the application of
the Structural Efficiency Principle, as
agreed between the parties.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Printing and Kindred Industries Union,
Western Australian Branch,
Industrial Union of Workers
and
The Government Printer.
No. C959 of 1989.
PRINTING (GOVERNMENT PRINTING
OFFICE) AWARD No. 31 of 1975.
COMMISSIONER J.A. NEGUS.
19th day of February 1990.
Order.
WHEREAS a conference was convened pursuant to
section 44of the Industrial Relations Act 1979 regarding
an appropriate level of remuneration for employees of
the State Printing Division employed by the
Government Printer as Grade 1 Binder and Finishers;
and whereas a further conference of the parties was held
on 14 November 1989 at which the Commission made
certain recommendations that enabled the parties to
satisfactorily negotiate a settlement of the dispute as it
relates to the Binder and Finisher classification; and
whereas the parties have now reached agreement in
relation to the subject matter of the claim; and whereas
the Commission has satisfied itself that the terms of the
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Agreement are consistent with the Structural Efficiency
Principle and accord with the recommendations made
to the parties at the Conference held on 14 November
1989; now therefore, I, the undersigned pursuant to the
powers conferred on me under the Industrial Relations
Act 1979, and by consent, do hereby order —
(1) That notwithstanding the provisions of
Clause 10.—Wages of the Printing
(Government Printing Office) Award 1976
No. 31 of 1975, persons employed by the
Government Printer as Grade 1 Binder and
Finisher Tradespersons are reclassified to
Grade 6 Printing Officer according to the
terms of the documentation presented to the
Commission in respect to Application R2153
of 1989 with effect from the beginning of the
first pay period to commence on or after 14
November 1989.
(2) That the parties trial the proposed
classification structure in the Binding and
Finishing Section of the State Printing
Division and that the parties jointly evaluate
the trial on an ongoing basis, and that the
parties report to the Commission on the
progress of the trial before 30 June 1990.
(3) That the Printing (Government Printing
Offlce)Award 1976No.31 of 1975as amended,
be further amended in accordance with the
following Schedule with effect from the
beginning of the first pay period to commence
on or after 14 November 1989.
[L.S.]

(Sgd.) J.A. NEGUS,
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Immediately after the
number and title 37. Maternity Leave, insert a new
number and title 38. Part-Time Workers.
2. Clause 8.—Casual Workers: Delete this clause and
insert in lieu thereof:
8.—Casual Workers.
(1) A casual worker is a worker engaged other
than as a weekly worker. A casual worker shall be
paid at the hourly rate prescribed for the work upon
which the worker is employed with the addition of
20 per cent.
(2) (a) An employer when engaging a worker
for casual employment shall inform the worker
prior to commencement that the worker is to be
employed on a casual basis. Except where this is
done the worker shall be a weekly worker. A casual
worker, after two months continuous employment
shall become a weekly worker.
(b) A casual worker shall be deemed to have
been continuously employed when the worker has
worked the same days and hours as a weekly
worker.
(c) Notwithstanding the
provisions
of
paragraph (a) hereof, and by agreement between
the employer and the union, and in exceptional
circumstances, the contract of employment may be
extended beyond this period.
(3) A casual worker, when engaged to work
shifts or when requested to work overtime, shall be
paid the loading prescribed in subclause (1) hereof
in addition to the shift or overtime penalties
applicable to a weekly worker.

70 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(4) If a casual worker attends for work or
commences work at the time required by the
employer and is subsequently not required, the
worker shall be paid a minimum of two hours pay
in addition to any entitlement the worker may have
for work actually done.
3. Clause 38.—Part-Time Workers: Immediately
after Clause 37.—Maternity Leave, insert the following
new clause:
38.—Part-Time Workers.
(1) The number or proportion of part-time
workers employed by the State Printing Division
shall not exceed that agreed in writing between the
employer and the union from time to time.
(2) (a) A weekly worker who for personal
reasons desires and applies to the employer for
permanent employment on a part-time basis may,
by agreement with the employer, have their
ordinary weekly hours prescribed by Clause 13
reduced.
(b) Such reduction shall in no case result in the
worker's weekly hours being less than 16 hours per
week or more than 32 hours per week. Such hours
shall be worked on any of the days or all of the days
of the week, Monday to Friday inclusive.
(c) Except as agreed between the employer and
the union, the parameters for the working of
"ordinary hours" for permanent part-time
employees shall be 7.30 a.m. to 4.00 p.m.
(d) Notwithstanding the provisions
of
subclause 3(b) hereof, and by agreement between
the worker and the employer, the ordinary weekly
hours for a part-time worker may be varied on a
daily basis to allow for extra days to be worked
Monday to Friday without attracting overtime
rates, provided that such extra hours worked fall
between the employee's agreed spread of hours.
(e) Any additional hours worked by the
employee outside of the nominated spread of hours
shall be paid as overtime pursuant to Clause 16 of
this Award.
(3) (a) The employer shall specify and agree in
writing before a part-time worker commences duty
on a part-time basis, the prescribed weekly and
daily hours of duty for the worker including
starting and finishing times each day. A copy of the
agreement shall be sent to the union.
(b) The employer shall give an employee one
month's notice of any proposed permanent
variation to the employee's starting and finishing
times and/or particular days worked, provided that
the employer shall not vary the employee's total
weekly hours of duty without the employee's prior
written consent, a copy of which shall be sent to the
union.
(4) (a) Where a weekly worker is permitted, at
his or her initiative, to work part-time for a period
no greater than 12 months in the position he or she
occupied on a full-time basis before becoming
part-time, that worker has a right (upon written
application) to revert to full-time hours in that
position as soon as is deemed practicable by the
employer, but no later than the expiry of the agreed
period.
(b) A full-time weekly worker who is permitted
at his or her initiative to work part-time for a period
greater than 12 months in the position he or she
occupied on a full-time basis before becoming
part-time, may apply to revert to full-time hours in
that position but only as soon as is deemed
practicable by the employer.

(5) (a) Part-time workers shall be paid a
proportion of the appropriate full-time wage
dependent upon time worked. The wage shall be
calculated in accordance with the following
formula:—
Full Time Weekly Wage x Hours Worked Per Week
3$
(b) A part-time worker shall become entitled to
and shall take annual leave, compassionate leave,
trade union training leave, maternity leave, sick
leave, long service leave and public holidays or be
paid in lieu of such leave in the same manner and
under the same conditions as a full-time employee
becomes entitled to and granted such leave
according to this Award.
(c) The payment or deduction of payment in
lieu of termination of employment as provided in
subclause 7(2) of this Award shall, in the case of
part-time workers, be an amount equal to the
weekly wage payable to such part-time worker
under subclause 5(a) of this clause.

CONFERENCE—
Matters referred—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union
of Western Australia
and
Alloytech Pty Limited.
No. CR33 of 1989.
COMMISSIONER R.N. GEORGE.
2nd day of March 1990.
Reasons for Decision.
THE COMMISSIONER: This matter is before the
Commission by way of a reference from a conference
held pursuant to section 44 of the Industrial Relations
Act 1979. The matter was unable to be settled by
conciliation and was referred for hearing and
determination by a Memorandum expressed in the
following terms—
The Applicant union claims that the dismissal of
the employee Mr Tom Heasman was unfair and
seeks an order of the Commission that Mr
Heasman be reinstated in his former position
without loss of entitlements.
The employer Respondent denies the claim and
objects to the order as sought.
The Respondent company, Alloytech Pty Limited,
was formed in January 1985 to undertake work in the
mining and petrochemical industries in the fabrication
of stainless steel pressure vessels, pipe work duct work
and reactors. The four owners of the company all
worked within the business, three as tradesmen on the
factory floor and one on quotation, design and
administration work. In June 1986 the ownership
structure altered with the three owner/tradesmen
selling their interests in the company to the fourth
partner, MrM.J. Smithers, who continued to operate the
business.
Prior to the formation of Alloytech Pty Limited, Mr
Smithers was a shareholder and employee of Complex
Alloy Engineering. He sold his shares in that company
in January 1984. Mr Smithers continued to work for
Complex Alloy Engineering as Contracts Manager
until he resigned from that company in November
1984.
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Mr Heasman commenced his employment with
Alloytech Pty Limited as a boilermaker on 27
November 1985 following an approach made to him by
a Mr B. Connolly of that company. However, to place
his association with Alloytech Pty Limited and with Mr
Smithers in its proper context, it is necessary to record
that Mr Heasman also worked at Complex Alloy
Engineering commencing there about January 1984
and continuing until the business and all of its
employers, with the exception of Mr Heasman, were
taken over by a company named Specialised Welding
some 18 months later. There was no evidence to say why
Mr Heasman was not offered employment with
Specialised Welding. According to Mr Heasman he was
not "taken on by Specialised Welding" (Transcript p. 5)
but was asked by Mr Warner, who I assume from what
was said, was the owner of Complex Alloy Engineering
at the time of the takeover, to complete outstanding
work contracted to that company.
Mr Heasman's employment with Alloytech Pty
Limited was terminated on Thursday, 11 January 1990
with all entitlements being paid in accordance with Part
I of the Metal Trades (General) Award No. 13 of 1965. It
is common ground that at the time of his termination
Mr Heasman was told that he was being dismissed for
reasons relating to his attitude and his standard of
work.
On Friday, 12 January 1990, the day following Mr
Heasman's dismissal, employees of Alloytech Pty
Limited held a meeting to discuss the action taken in
respect of Mr Heasman. The meeting elected two of its
number, Mr Robert Brown and Mr David Henry, to
speak with Mr Smithers about the matter. The purpose
of the meeting was to ascertain the reasons for Mr
Heasman's dismissal and to seek his reinstatement on
the grounds that there was no disciplinary or warnings
procedure in place and there was no evidence that Mr
Heasman had been given proper warnings prior to his
termination. According to the evidence, part of the
concern at the meeting was that without proper
procedures in place there would be nothing to prevent
similar action being taken unfairly against any
employee. The request that Mr Heasman be reinstated
was refused by Mr Smithers and when this was reported
back to the meeting the employees resolved to withdraw
their labour until the following Monday, 15 January
1990. On the Monday the union became involved and
when further requests to reinstate Mr Heasman were
rejected, the employees again withdrew their labour.
The strike action continued until Friday, 19 January
1990 when the men voted to return to work in the
knowledge that Mr Heasman's case would be referred
to the Commission for hearing and determination.
The Commission was informed that representatives
of the employees had approached management on
other occasions to enquire into the reasons for
dismissal of employees. On those other occasions there
had been no stnxe action taken in support of the
dismissed employees.
The Applicant argues simply that Mr Heasman has
been unfairly dismissed after four years' service with the
Respondent company, without having been given any
"official warnings" (Transcript p. 4) and without
resorting to a proper disciplinary procedure. By
reference to the strike action taken by the employees of
Alloytech Pty Limited in support of the demand that Mr
Heasman be reinstated and that a disciplinary
procedure be discussed, the Applicant implied support
for its contention of unfairness and called two witnesses
to provide evidence in this regard.
Without reciting in detail the testimony in support of
the Applicant union's case, it must be said that an
analysis of the evidence provides little to support the
claim of unfairness. Mr Heasman was described as a
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"very loud, flamboyant character" (Transcript p. 22)
who some people may not like, while at the same time
being willing to provide assistance to other employees.
In relation to warnings that Mr Heasman may have
received, it was said that there was no knowledge in the
workplace of this occurring. It was also admitted,
however, that the only people who would know if
warnings had been issued were Mr Smithers, Mr Wright
and Mr Heasman. In relation to the standard of Mr
Heasman's work it was said that there was no apparent
problems with his work, but again it was admitted by the
witnesses that they would not be in a position to assess
his work or to know positively whether any complaints
from clients had been received by Alloytech Pty
Limited.
Insofar as the strike is concerned, the evidence
indicates that a prime concern of the workforce was the
apparent lack of procedure to ensure that action to
dismiss could not be unfairly exercised. This is
indicated from the following passages from
transcript—
In this sacking of Bob, how would you say the
guys reacted to that? ... Bob Brown and myself
were elected as representatives for the work-force
and we were asked to seek any written evidence or
otherwise as to any previous warnings. If these had
been presented to the meeting, that there had been
evidence of any previous warnings, I don't think —
it's only my opinion — I don't think there would
have been any strike action taken. (Transcript p. 24
— Mr D.A. Henry, examination in chief)Mr Brown, I don't wish to keep going over the
same old ground but a question I would like to put
to you, personally, is what was your attitude to the
sacking of Mr Heasman and why did you agree to
be a spokesman and support the industrial action?
... Firstly, regarding the sacking, on the Thursday
that it happened I wasn't actually at work and I
actually found out first thing Friday morning when
a meeting took place and myself and Mr Henry
were nominated and 1 put myself forward — I
agreed to be a spokesman on behalf of the workforce because there had to be some sort of liaison
between the men and the management to try and
sort the problem out and the main reason why I
agreed to do that was that I thought, myself, that
there would have been some sort of verbal or
written warning, you know, made available to the
.work-force so we were satisfied in our minds that
this was not a wrongful dismissal plus the fact that
a lot of the other men were worried that this type of
sacking might apply to them in the future, basically
— that's the reason. (Transcript p. 28 — Mr R.E.
Brown, examination in chief).
In my view the resolution of this matter rests on the
evidence of Mr Heasman himself, Mr Smithers,
Manager of Alloytech Pty Limited, Mr Guyot, a former
leading hand and foreman with Alloytech Pty Limited
and Mr Wright, the foreman who gave Mr Heasman his
notice of dismissal.
Mr Heasman's evidence is that he was invited to join
Alloytech Pty Limited in the full knowledge of Mr
Smithers who had previously worked with him at
Complex Engineering. He did not believe that his
attitude and work performance at Alloytech Pty
Limited was below standard and in fact considered that
he was a fast worker who always got the job required of
him done. As to mistakes in his work, Mr Heasman
maintained that while he made some mistakes these
were no more frequent or worse than those made by
others and he could only recall being spoken to on three
occasions about faulty work. None of those occasions
was interpreted by him to constitute warnings that
could result in his dismissal. He was unaware of any
complaints from clients about his work or of requests
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that he not be used on their jobs. In fact he gave
evidence that on two occasions clients complimented
his work. On one of those occasions he was given two
cartons of beer which were shared with other employees
in the workshop.
Mr Heasman strongly asserted that he had never
been warned of dismissal if his work and/or attitude did
not improve. He conceded that on one occasion he was
told that if his punctuality did not improve the company
would have to consider altering the start time for the
workshop from 6.00 a.m. back to 7.00 a.m. and that on
two occasions he was told to reduce the speed at which
he drove the forklift in the factory. In respect of both
these issues, however, he contended that his behaviour
was no worse than others in the workplace against
whom no action had been taken.
Under cross examination Mr Heasman conceded
that he had been late on 10 occasions between
September 1989 and January 1990 and did not dispute
the proposition that those 10 occasions involved late
attendance of "up to one hour and closer to an hour
each time" (Transcript p. 16).
Witnesses for the Respondent on the other hand
painted a totally different picture of the circumstances
leading to Mr Heasman's dismissal.
The Manager of Alloytech Pty Limited, Mr Smithers,
gave evidence that problems with Mr Heasman started
to emerge about March 1987, just prior to the then
foreman, Mr Don Wright, leaving the company for a
period of time. It had been necessary about that time to
move Mr Heasman to closer supervision because of his
performance. Mr Smithers said he had received
complaints from all of his foremen about Mr
Heasman's attitude and the fact that he often worked
below his ability. This had resulted in a number of
discussions between him and Mr Heasman and
attempts to counsel him. According to Mr Smithers the
work Mr Heasman was asked to do was also changed to
give him an opportunity to improve his performance.
Mr Smithers gave details of three jobs on which Mr
Heasman had worked which required reworking or had
resulted in back charging by the client. These jobs
included one for Como Engineering Pty Ltd which
resulted in a request that Mr Heasman not be used
again on that company's work. Contrary to what Mr
Heasman said in his evidence, Mr Smithers says he was
told of the client's request and from that time he was not
given work for Como Engineering Pty Ltd. A facsimile
message from Como Enginering Pty Ltd dated 1
February 1990 was produced in support of Mr Smithers'
evidence in this regard (Exhibit 1). The facsimile
message was not in the form of a sworn affidavit and the
writer was not present to be cross examined on its
contents. These factors have been taken into account in
deciding what weight should be attached to this
exhibit.
Mr Smithers estimated that the cost to the company
of the faulty workmanship on the jobs carried out by Mr
Heasman varied between $800 and $2 000, depending
upon the extent of reworking required. In the case of the
Boddington goldmine job, 60 screens had to be
reworked at a cost to the company of about $3 000.
The warnings Mr Smithers said he had given to Mr
Heasman numbered between six and nine and
included threats of dismissal if there was no
improvement in his performance. He conceded that
there was no formal warning/disciplinary procedure in
place and that as a small operation a personal approach
is adopted with warnings being given "on a one-to-one
basis" (Transcript p. 45).
Other matters raised by Mr Smithers included
complaints received by him from Mr Heasman's coworkers about the quality of his work, his disregard for
safety in his use of forklifts and carrying out plasma

cutting work in the workshop, and the performance of
private work during working hours. The latter two
incidents had caused Mr Smithers to warn Mr
Heasman that he would be dismissed if those activities
did not cease. When asked what Mr Heasman's
reaction had been to the various warnings given. Mr
Smithers said that Mr Heasman appeared to be
unconcerned and although some improvement did
occur following each warning, this was shortlived.
Mr Roger Pierre Guyot gave evidence that he worked
with Mr Heasman for a period of 12 months between
November 1988 and November 1989 as leading hand
and foreman. During this period Mr Guyot said that he
had been present when Mr Smithers raised the issue of
the Boddington goldmine screens job with Mr
Heasman and warned him that if his work did not
improve he would lose his job. Mr Guyot's view of the
action taken to dismiss Mr Heasman is summarised in
the following extract from transcriptDo you think the company acted unfairly in
dismissing Mr Heasman?... No, not at all. I would
have probably recommended him sacked a long
time ago — long before that. (Transcript p. 56 —
R.P. Guyot examination in chief.)
The final witness called in support of the case for the
Respondent company was Mr Donald Richard Wright.
Mr Wright gave evidence that he had worked as Mr
Heasman's supervisor at Alloytech Pty Limited for
approximately 2Vz years over two periods of time, with
the latter period being some 12 months prior to the date
of Mr Heasman's dismissal.
According to Mr Wright, when he commenced his
most recent period of employment in January 1989 Mr
Heasman's job was on the line and he had taken it upon
himself to keep him employed with Alloytech Pty
Limited hoping that he would improve under his
supervision. However, in the period that followed Mr
Wright testified that he had occasion to issue a number
of warnings to Mr Heasman for poor work performance
and gave details of six jobs on which this occurred. Four
of those jobs had to be reworked, one job was taken
from Mr Heasman and the sixth job was below quality
but had been accepted by the client. The warnings given
to Mr Heasman were said to have included a number of
warnings that if there was no improvement his job
would be in jeopardy. Consistent with the evidence
given by Mr Smithers, Mr Wright said that this resulted
in a short term improvement in Mr Heasman's work but
he always reverted to his old ways. According to Mr
Wright he also had occasion to warn Mr Heasman
about his late attendance and his use of the forklifts in
the factory. In both instances Mr Wright said that the
warnings included advice that Mr Heasman was
placing his job in jeopardy. Mr Wright also gave
evidence that Mr Heasman could not work
unsupervised and could be disruptive by talking to
other employees away from his workbench. In Mr
Wright's view, Mr Heasman had been given more than
a fair go in terms of his employment.
At the request of Mr Clarke, appearing on behalf of
Mr Heasman, leave was granted for Mr Heasman to be
recalled to the witness box to answer allegations of poor
workmanship. The evidence referred to specific work
carried out on two jobs where Mr Heasman claimed
that he could not be held responsible. The further
evidence did not challenge, however, the allegation of
poor workmanship on the various other jobs referred to
in the course of the proceedings.
In support of the case for the Respondent employer,
Mr Stillman referred the Commission to a number of
authorities relating to unfair dismissal. The law in this
regard is well settled and it is not necessary to canvass
these authorities in detail in these Reasons for
Decision.
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The task of the Commission is to determine whether
the employer acted unjustly or unfairly in dismissing
Mr Heasman. It is not for the Commission to substitute
its view for the view of the employer. In Ronald David
Miles, Norma Shirley Miles and Lee Gavin Miles and
Rose and Crown Hiring Service trading as the
Undercliffe Nursing Home v. The Federated
Miscellaneous Workers' Union of Australia, Hospital,
Service and Miscellaneous, WA Branch, Kennedy J.
observed—
... it has long been acknowledged that the power
to order reinstatement is one to be exercised only
where the employer's action is harsh or unjust in
relation to that employee. No doubt it could, in
such a case, be said that the employer was not
simply exercising his managerial prerogative. The
following principle, stated in In re Barrett and
Women's Hospital, Crown Street (1947) A.R. 565, at
pp. 566-567 was cited with approval by Walsh J. in
North West County Council v. Dunn (1971) 126
CLR247 at p. 262:
It is not the province of the Commission, in
the exercise of the jurisdiction conferred on it
by the Industrial Arbitration Act, to take over
the functions of the employer in relation to the
selection and retention of employees, and it
will intervene only when its intervention is
necessary to protect an employee against an
unjust or unfair exercise of the employer's
right of dismissal, a right which is as
fundamental in the relationship of employer
and employee as is the right of an employee to
leave his employment.
As Walsh J. went on to stress at p. 263, it is not a
question as to the parties' respective legal rights,
but a question as to whether the legal right of the
employer has been exercised so harshly or oppressively against the employee as to amount to an
abuse of that right. He accepted, citing McKeon J.
in Western Suburbs District Ambulance
Committee v. Tipping (1957) AR273, at p. 280, that a
proper test is to ask the question: "Has there
been or has there not been oppression, injustice or
unfair dealing on the part of the employer towards
the employee?"
(65 WAIG 385 at 387.)
In this matter the Commission is faced with two
completely different expressions of what are said to be
the facts. On the one hand Mr Heasman, an employee
of four years' standing who was invited to join the
company in the full knowledge of its owner/manager
who had worked with him previously in another
company, portrays himself as a satisfactory employee
who is little different from others at Alloytech Pty
Limited in terms of his attitude, work performance and
punctuality and who, in the course of those four years,
had never been formally warned that his attitude or
work performance was such that his job was in
jeopardy.
On the other hand, the witnesses for the Respondent
employer portray Mr Heasman as an employee with
ability but with an attitude that is reflected in below
standard work, particularly in relation to work he does
not like doing, unsafe practices in the workplace, late
attendance at work (in recent times), a lack of capacity
to work unsupervised and a refusal to respond in any
ongoing way to counselling, warnings or opportunities
to change.
The task of determining which evidence is to be
preferred is made no easier by blatant leading of the
witnesses for the Respondent employer, despite a
number of cautions, during examination in chief.
However, having had the opportunity to observe the
demeanour and conduct of the witnesses and to
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examine the evidence both for and against Mr
Heasman, I find on balance that the evidence for the
Respondent employer is to be preferred. This view is
reinforced by the consistency in the evidence of the
various witnesses for the Respondent employer and the
impression gained from the witnesses called on behalf
of Mr Heasman that their concern was more in relation
to the lack of formal warning/disciplinary procedures
within the company that a firm belief that Mr Heasman
had been unjustly or unfairly dismissed.
I observe at this point that where the reason for the
termination of an employee's services relates to unsatisfactory performance, fairness is best served by that
employee being made aware of that fact, by being given
the opportunity and if necessary, assistance to achieve
the desired result and being advised that the
consequence of any future non-performance may be
the termination of employment. It is helpful if the
employer institutes a procedure in this regard which is
known to all of its employees and which records what
steps are taken under the procedure in respect of
individual employees. If this is done there should be no
doubt as to fairness in a particular case. However, the
failure to implement all of these elements does not
necessarily create an unfair situation, each case must be
considered on its own circumstances (see The
Federated Miscellaneous Workers' Union of Australia,
Hospital, Service and Miscellaneous, WA Branch and
Uniting Church of Australia, Trinity Parish, Perth
Property Committee 66 WAIG 1291).
Having regard for all of the material before the
Commission in this matter and for the reasons set out
above, I find that the Applicant has not discharged the
onus of establishing that the Respondent employer has
acted unfairly or unjustly in exercising its legal right to
terminate the services of its employee. It follows from
this that there is no ground for intervention by the
Commission.
The claim is dismissed.
Appearances: Mr W. Clarke on behalf of the
Applicant.
Mr P. Stillman for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union
of Western Australia
and
Alloytech Pty Limited.
No. CR33 of 1989.
COMMISSIONER R.N. GEORGE.
2nd day of March 1990.
Order.
HAVING heard Mr W. Clarke on behalf of the
Applicant and Mr P. Stillman on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the application be dismissed.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
Arcus Australia Pty Limited.
No. CR908 of 1989.
COMMISSIONER R.N. GEORGE.
7th day of March 1990.
Order.
WHEREAS a dispute between the Amalgamated Metal
Workers and Shipwrights Union of Western Australia
and Arcus Australia Pty Limited concerning a claim
that the employment of Mr T.Filipovich has been
unfairly dismissed was referred to the Commission
pursuant to section 44 of the Industrial Relations Act
1979; and whereas the matter was unable to be resolved
by conciliation; and whereas the dispute was referred
for hearing and determination by a Memorandum
expressed in the following terms —
The applicant union claims that the termination
of employ ment of the employee Mr Tom Filipovich
was unfair and seeks an Order from the
Commission directing the employer to reinstate
the employee and that such reinstatement be
without loss of service or entitlements.
The employer denies the claim and objects to the
Order as sought,
and; whereas it was common ground in the hearing
before the Commission that the question of whether Mr
Filipovich had been treated unfairly or unjustly turned
upon the availability of work with the Respondent
employer which would be within the restricted physical
capacity of Mr Filipovich; and whereas, having heard
the submissions and evidence of the parties, the
Commission referred the matter to nominated medical
experts for report in accordance with the provisions of
section 27(l)(i) of the Industrial Relations Act 1979; and
whereas the reports of the medical experts concluded
that Mr Filipovich would be unsuitable for
employment in the areas identified in the submissions
of the Applicant union as being within his physical
capabilities and that he would suffer the very high
likelihood of a recurrent injury to the lumbo-sacral
spine if so employed; and whereas a conference was
held to enable the parties to notify the Commission of
their respective positions in the light of the reports by
the medical experts; and whereas it was agreed in
conference that on the basis of the reports by the
medical experts the Commission had little option but to
conclude the matter by the issuance of an Order
dismissing the claim; now therefore the Commission,
having regard for the interests of the parties directly
involved and the provisions of the Industrial Relations
Act 1979, hereby orders that —
The claim that Mr Filipovich be reinstated
without loss of service or entitlements be
dismissed.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
Hamersley Iron Pty Limited.
No. CR1184 of 1989.
COMMISSIONER J.F. GREGOR.
8th day of March 1990.
Reasons for Decision.
THE COMMISSIONER; At the conclusion of a
conference held by the Commission pursuant to section
44 of the Industrial Relations Act 1979 on 11 January
1990 a dispute between the Amalgamated Metal
Workers and Shipwrights Union of Western Australia
(AMWSU) and Hamersley Iron Pty Limited (the
Company) had not been settled by agreement.
Thereafter the matter was referred for hearing and
determination, the dispute being described in the
Schedule to the Memorandum in the following
terms:
The parties are in dispute over the dismissal of
Mr J. Anderson. The Amalgamated Metal Workers
and Shipwrights Union of Western Australia
claims that he has been dismissed unfairly and
seeks an Order from the Western Australian
Industrial Relations Commission that he be reemployed in the position from which he was
dismissed and without loss of contractual benefits
for the period from his dismissal to that of reemployment.
Hamersley Iron Pty Limited denies that Mr
Anderson has been unfairly dismissed and objects
to any such Order issuing.
Mr J. Anderson was employed as a Level Three
Mine and Port Operations Maintenance
Employee at the Company's Dampier Operations.
He was dismissed on 22 December 1989 after an
investigation into an incident involving damage to
a vehicle he was driving. The Company says that
Mr Anderson was driving the vehicle at excessive
speed, without regard for driving conditions and in
a restricted area when the vehicle was damaged.
Mr Mossenton who appeared for the AMWSU
submitted that the Union believed that the employer
had unfairly dismissed Mr J. Anderson and that he
should be reinstated without loss of entitlements. Mr
Mossenton said that the Company had claimed that Mr
Anderson's contract of service had been terminated for
an accumulation of events, that is, being in an
unauthorised area, speeding in a vehicle and damaging
a vehicle. It had brought into account his conduct
record over a span of eight years even though it had
nothing to do with the instant event. Without reference
to two previous incidents Mr Anderson's record would
read exactly the same as any other Hamersley Iron
employee over a similar period of time. Given those
circumstances it was the Union's position that the
Company could have found an alternative penalty if
one were warranted. The argument for the AMWSU
also addressed other incidents where employees of the
Company had been issued warnings and counselling as
an alternative to dismissal in similar circumstances.
The investigation which was undertaken by the
Company was flawed because it had no input from
either the Union or Mr Anderson. The Union had only
been involved when the Superintendent at East
Intercourse Island had Mr Anderson report to work
early on 20 December 1989 but it was not until 21
December 1989 that Shop Steward, Mr Zuidema, was
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brought into the action. After the Union had become
involved in the matter it demonstrated to the Company
where it had been inconsistent and referenced other
cases where vehicles had been driven in an unsafe
manner so that workers had been injured. The penalty
applied to the drivers of the vehicles was less than
termination of service.
Mr Mossenton then submitted a series of exhibits
which were reports of investigations into various
incidents involving motor vehicles on Hamersley Iron
properties. He also tendered an exhibit which was an
article from a newspaper which circulates in the
Company's operations. The thrust of the article being to
treat a motor vehicle accident therein reported in a
flippant manner. This, says Mr Mossenton,
demonstrates the Company's lack of consistency in
dealing with such matters. It is a fair summation of the
argument put by Mr Mossenton to say that it was the
Union's view that Mr Anderson had no history
whatsoever of this type of incident. There had been an
incident in his pre-apprenticeship days which should
have nothing to do with the issue and there was another
event which is recorded on his file concerning
misconduct by him while an apprentice. However,
since then he had been employed as a tradesman. He
was now a mature adult working in a job with the
Company and he had committed no deliberate breach
of any rules or regulations promulgated by the
Company during the incident which was the event that
led to his ultimate dismissal.
Evidence was taken from Mr J.G. Anderson who said
that he had been employed by the Company as a Mine
and Port Mechanic at its East Intercourse Island
operations and had been so employed for two years.
Prior to that he had been an apprentice. He said that on
18 December 1989 he started on afternoon shift about
3.00 p.m. and was given work out on the shiploader. He
continued to work on that job until around about 6.30
p.m. He thought he would then head back for his crib
break. On the way back some old wharf timbers caught
his eye and he went to inspect them. What happened
thereafter was described by reference to Exhibit M6,
which is a map of the area. Mr Anderson described how
he left the wharf area and proceeded on the road
towards the screen house until he turned left off that
road into an area beside the oil tanks where there was
located a stack of old wharf timbers. He inspected the
timber and then instead of turning around and driving
back onto the road towards the screen house he
proceeded into a stockpile area, which was currently
empty. After some 600 metres he turned in a long arc
right onto an old haul road and drove back towards the
road to the screen house. He says that he reached a
speed of approximately 80 kilometres an hour and he
suddenly saw in front of him a drain. The vehicle
entered the drain and became airborne and landed with
sufficient force to spill a quantity of its load. He was
shaken in the incident because he was not wearing a
seat belt. He did a half circle to see what had happened
and discovered at this time that the vehicle was losing
oil. He then continued the circle and drove out, parking
in front of the screen house. He gave evidence that he
went to his foreman and told him that he had damaged
the ute because he had driven into a drain. According to
Mr Anderson he was told to go and have his crib and
after that he went with his foreman and inspected the
vehicle. The foreman instructed him to try and put a
new oil filter on the vehicle. However that was
unsuccessful and the vehicle was eventually returned to
the workshop. Mr Anderson evidenced that he did not
deliberately damage the vehicle and he did not drive
around the stockpile. He went no more than 500-600
metres into the stockpile area which he knew to be
restricted. He gave further evidence that at the time of
the incident the contractors had finished and they were
on Christmas break so there were no trucks in the area.
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Mr Anderson was subject to detailed crossexamination from Mr Cameron, who appeared for the
Company, however I do not intend to recite that crossexamination in any detail. It should be noted that the
questioning was instructive for me in that I was able to
observe the demeanour and attitude of Mr Anderson
during the lengthy cross-examination and this assisted
me to form the views that I record later in these
Reasons.
The next witness was Mr A. Zuidema, who is a Shop
Steward and who was present during most of the
investigations. He gave evidence concerning the area
where the accident occurred and raised some questions
concerning how the workforce viewed it as a prohibited
area. He also gave some evidence concerning other
accidents which had occurred. He claimed that there
were plenty of people who, when driving short
distances, did not wear seat belts and that from time to
time he himself had taken short cuts through the
restricted areas. The next witness was Mr W.R. Bate,
who described himself as being the second-in-charge to
the Convener. He related his involvement in the various
talks which took place concerning the incident, how Mr
Zuidema had called him in and his dissatisfaction with
the way some of the discussions, as he perceived them,
took place. He said that dissatisfaction led him to
moving to have the matter reviewed in higher levels of
management and to get the Union Organiser involved.
These reviews did take place and the decision
concerning Mr Anderson's fate was finally made by the
most senior manager at the operation. He also
expressed his views concerning the use of Mr
Anderson's record in determining what should happen
to him. Importantly though, he gave evidence which
went to establishing that Mr Anderson had driven in the
prohibited area before. He confirmed that Mr
Anderson had been in the area looking for kangaroos
and that he had done that when he should have been at
work. He gave evidence that he had been led to believe
that Mr Anderson had been in the prohibited areas
before and his (Mr Anderson's) evidence of about five to
six times in the last 18 months would be correct.
I have recited from the evidence for the Applicant
those matters which have some bearing upon the issue
which I am required to adjudicate. There was a quantity
of other evidence put. I have considered it but it does not
contribute to a greater understanding of the events that I
have recorded here.
The rebuttal on beh alf of the Company was put by Mr
A. Cameron. He emphasised that the dismissal was not
of a summary nature but one in accordance with the
Award conditions. Further that it was also in
accordance with the dicta in Undercliffe Nursing Home
v. Miscellaneous Workers' Union [1985 (65 WA1G 835)].
As to the facts, he conceded that there was little
difference between the parties as to what actually
transpired. However the parties were at difference in
that, although Mr Anderson denies it. Mr E.G.
Williams, a Superintendent, had in late 1988 or early
1989 cause to individually counsel him regarding an
incident involving driving a motor vehicle in a
dangerous manner. That warning was not the only
warning in the sense that the Company conducts
various tool box and safety meetings at which
Supervisors and Superintendents bring forward
matters of safey, vehicle safety being one such matter.
Further Mr Anderson had, as indeed had all employees,
been issued with a safety manual. This was important
when considered in the light of Mr Anderson's
acknowledgment that he was aware of applicable speed
limits and his admission that the speed at which he was
travelling immediately prior to the accident was in
excess of those speed limits.
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Mr Cameron's submissions on the events are relevant
to this adjudication and need to be recited. He said that
Mr Anderson, in viewing the wharf timbers as he left his
place of work, was deviating from the proper route. It
had been acknowledged by him that he went into an
area where he was not permitted to go. He had admitted
during the investigations that he knew so at the time. It
was not relevant whether or not there were trucks
working those haul roads at the time. The point was that
Mr Anderson had freely acknowledged that whatever
the reasons may be for there being a prohibited area he
was aware that it was a prohibited area at the time he
entered it and it was an admission clear from which he
could not now escape. To compound the problem, after
viewing the timbers, Mr Anderson drove a journey of,
on his own evidence, some 1.2 kilometres through this
prohibited zone to where the accident occurred. He
could have avoided that drive by a simple 'U' turn to
take him back onto the road upon which he had
previously travelled. It was Mr Cameron's submission
that there was no valid reason for continuing what he
described as joy ride'. In any event Mr Anderson had
gone into the area and turned around to come out
driving, again on his own admission, at a speed of 80
kilometres an hour despite the fact that he knew the
speed limit was 60 kilometres an hour and also despite
the fact that the sun was in his eyes. It was Mr
Cameron's submission that the action was unsafe from
the start. Indeed it was the Company's suggestion that
evidence from the investigations showed that the speed
must have been more than 80 kilometres an hour, and
this caused Mr Anderson to not see a spoon drain which
should have been normally visible from 40-50 metres
away. The drain was .7 of a metre deep and 14.9 metres
wide. His vehicle had hit the drain at such speed that it
became airborne impacting into the far side of the
drain. On top of this he admitted that he was shaken
because he was not wearing a seat belt. Mr Anderson's
Supervisor, Mr Maclntyre, went to see the vehicle and
he found the front wheels were badly splayed. He was
concerned that the vehicle was damaged and asked
another employee who was experienced in light
vehicles to examine it. That examination came back
indicating that the vehicle was severely damaged. In
fact it took seven weeks to repair.
On receiving advice of the damage, and the extent of
it, the matter was reported to Superintendent Knight,
who decided that Mr Anderson be stopped from driving
pending enquiry. On 20 December 1989 an investigation took place. At that investigation were Company
officers and Mr Anderson represented by his Job
Steward. The end result of the investigation was that Mr
Knight recommended his dismissal to his immediate
superior, Mr Dixon. That recommendation went
forward and Mr Dixon himself conducted his own
enquiry.
Again Mr Anderson was represented at that enquiry
by Mr Zuidema and by Mr W. Bate. The same
admissions were made as had been on the previous day
and at the conclusion of the meeting Mr Dixon decided
that he would recommend dismissal to the General
Manager. Even then the matter did not end, and a
further examination of the issues was conducted by the
General Manager himself in the presence of the
Union's Area Organiser. In all of this, says Mr
Cameron, the Union was given a full chance to put
forward its case and even though at the end of the day
the decision to dismiss still stood the Union could not
complain that the Company had failed to conduct
anything other than a long and exhaustive investigation
process where the individual was represented by
various Union officers at all times.
The submissions of Mr Cameron were supported by
evidence from Mr M.F. Maclntyre who is the
Mechanical Supervisor at East Intercourse Island for

B' Shift. He related his part in the incident which
confirmed the submissions which had been made by
Mr Cameron. He said that Mr Anderson took him to the
site of the spoon drain. There were visible skid marks on
the eastern side of the drain but they stopped at the top.
The next visible mark was the impact area on the
opposite side of the drain where the chassis of the ute
had gouged into the ground. Mr Maclntyre related steps
taken by him after that to have appropriate
investigations commenced. The next witness was Mr
R..1. Knight, who is the Maintenance Superintendent.
He related his involvement in the matter following the
report to him from Mr Maclntyre. He also had in his
possession by that time, the report from two other
Supervisors. Mr Rigg and Mr Britzer on the condition
of the vehicle. He had inspected the site of the accident
and had convened an investigation. He had conducted
the investigation to determine the facts, as they were
presented and those views that he had formed by
inspection, were as he perceived them to be. He denied
that there were any distractions concerning what was
known by the parties as the 'tin box affair' where Mr
Anderson was allegedly involved in what may have
been a demarcation issue. He also related incidents
concerning Mr Anderson's past history, the recitation
of which for purposes of evidence summary is not
necessary. He also gave evidence concerning the
actions, the Company takes to ensure that safety is
upper most in its employees' minds.
Evidence was also taken from Mr R.T. Dixon, who is
the Manager of Port Operations. His evidence was that
he had been advised of the accident, carried out his own
investigations and after doing so decided that he should
recommend that the employment contract be
terminated. He gave detailed evidence of how he had
conducted his enquiries simulating the accident and
how he had invited Union officials to take part in those
simulations but they refused. He declared that any
reference to the alleged 'tin box affiar' was purely by way
of assistance and identification of the personalities
involved and had no part in the formulation of the
Company's position on this event. He denied
vigorously that there was bias in reports given to him or
bias in the decision which was made by him. The fact
was that if accidents occurred they were investigaed, the
same applied for staff as it did to any other employee of
the Company and he gave examples of that during
cross-examination.
The final witness was Mr L.J. Williams, whose
evidence is important in that it deals with the alleged
counselling of Mr Anderson on a matter previously. Mr
Williams told how late in 1988 he had seen a vehicle go
past his office being driven in what he regarded as a
dangerous way. He advised the security gate personnel,
who were unable to stop the vehicle as it had passed
through but who were able to give him some indication
that the driver was Jamie Anderson. He approached Mr
Anderson the next day and asked if he had been driving
the vehicle, to which he responded in the affirmative.
Mr Williams told Mr Anderson that he thought he was
driving in a dangerous and in fact a criminal way
because the vehicle was off the side of the road, with the
noise of gravel flying all over the place and was fishtailing at the rear end as it went off at speed. He had
drawn Mr Anderson's attention to it as he was on the
safety committee and he thought that the behaviour was
inappropriate with a person in that position. Mr
William's recollection of these incidents was not
shaken in cross-examination by Mr Mossenton.
The above is sufficent summary of the evidence and
submissions for the purposes of these Reasons. I am
obliged to make findings of fact and I do so as
follows.
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Jamie Anderson was working at East Intercourse
Island on 18 December 1989. He left his workplace at a
time earlier than was normally necessary. There are no
substantial reasons in evidence as to why he did so.
However he then proceeded to look at old wharf timbers
and instead of driving his vehicle back onto the road
which was nearby he went on an extended journey
through a prohibited area, an area which,
notwithstanding his obfuscation, he knew to be
prohibited but an area in which he had on a number of
times before entered during working hours contrary to
existing rules and procedures. On exit from the
prohibited area he was driving the vehicle at excessive
speed. On his own admission the speed was 80
kilometres an hour but the evidence is that the heavy
vehicle became airborne at a spoon drain and remained
so for 14.7 metres before striking the other side of the
spoon drain with the front end of the chassis. It is a
reasonable conclusion that the speed of the vehicle was,
as suggested by witnesses for the Company, far in excess
of 80 kilometres per hour. This in the circumstance
where, on the admission of Mr Anderson, there was
poor visibility because of the setting sun. These events
led to severe damage to the vehicle.

employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right" [1985 65 WAIG 835 (supra)].
The matter will be concluded by an Order of
dismissal.
Appearances: Mr J. Mossenton appeared for the
AMWSU.
Mr A. Cameron appeared for the Company.

Thereafter a series of investigations took place in an
ascending line of authority until the General Manager
decided on the termination of the contract of service.
The evidence of the conduct of those investigations as it
is before the Commission indicates that they were
conducted thoroughly with every opportunity given for
Mr Anderson's case to be heard and considered. He was
not denied the opportunity to take part in the
investigations as was claimed by him and particularly
Mr Zuidema. Mr Zuidema's presence or not at various
stages of the investigations was entirely a matter at his
own discretion and decision-making. Accordingly I
find that the investigation process was conducted in
accordance with all proper and reasonable rules and
procedures.
In making these findings it follows that I reject the
suggestion from Mr Mossenton that the publication of
an article in the Company newspaper can be attributed
to the Company. The evidence is to the contrary. I also
have taken into account the alleged misuse of Mr
Anderson's employment record. I find no evidence of
such misuse. As to the credibility of the witnesses I
found that witness Mr Anderson was a person of
unimpressive demeanour in the witness box. His
evidence had internal inconsistencies and he seemed to
me to suffer seriously from lack of recall on important
matters. Therefore where his evidence conflicts with
that of Mr L. Williams I accept the evidence of Mr
Williams. Mr Williams' evidence gives substance to the
allegation that the type of driving that Mr Anderson
indulged in leading to the accident was not a new event
for him. In saying so I give the benefit of the doubt to Mr
Anderson on the unsubstantiated allegations
concerning his alleged driving reputation which were
made during the case. However there is enough
evidence to conclude positively on the incidents I have
mentioned above.
On the basis of these findings there has been no
unfairness in the action of the Company in dealing with
this incident. In so concluding I observe that it is now
trite law to say that each case involving unfair dismissal
must be treated in accordance with its own facts. I make
this observation because both parties seem to believe
that the exercise should involve a broad ranging
examination of all sorts of similar incidents which have
occurred. It is impossible for the Commission to make
findings about those incidents without full knowledge
of them and they therefore are of little assistance in the
determination of the fundamental issue which needs to
be decided and that is whether "the legal right of the

Order.
HAVING heard Mr J. Mossenton on behalf of the
Applicant and Mr A. Cameron on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the application be dismissed.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
Hamersley Iron Pty Limited.
No. CR1184 of 1989.
COMMISSIONER J.F. GREGOR.
8th day of March 1990.

[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights
Union of Western Australia,
Australasian Society of Engineers, Moulders
and Foundry Workers Industrial Union
of Workers, WA Branch
Building Trades Association of Unions of
Western Australia (Association of Workers)
and Electrical Trades Union of Workers of
Australia (Western Australian Branch), Perth
and
State Energy Commission of
Western Australia.
No. CR795 of 1989 and CR980 of 1989.
COMMISSIONER O.K. SALMON.
2nd day of February 1990.
Order.
HAVING heard Mr M.R. Hemery on behalf of the
Applicant and Mr N.J. Mitsopoulos on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
(1) That notwithstanding the provisions of the
State Energy Commission of Western
Australia Wages and Conditions Award 1988
(Volume 69 WAIG 2465) employees who are
employed pursuant to the said award by
SECWA on the construction of the Narrogin
switchyard shall be paid a flat site allowance
of 80 cents per hour.
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(2) That this order shall operate from the 10th day
of September 1989 and shall cease to operate
on the completion of the construction
project.
[L.S.]

(Sgd.) O.K. SALMON,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Builders' Labourers'
Federated Union of Workers,
Western Australian Branch
and
Keith Anderson Constructions Pty Ltd.
No. CR166 of 1990.
COMMISSIONER A.R. BEECH.
20th day of March 1990.
Order.
HAVING heard Mr M.J. Keogh on behalf of the
Applicant and Ms S. Bennetts on behalf of the
Respondent; and having been informed that the parties
have reached agreement in relation to the matter, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders —
That the hearing of the matter be
discontinued.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of
Western Australia (Association of Workers)
and
Jaxon Construction Pty Ltd.
No. CR704 of 1989.
BUILDING TRADES (CONSTRUCTION)
AWARD 1978 No. R14 of 1978.
COMMISSIONER J.F. GREGOR.
6th day of March 1990.
Reasons for Decision.
Given extemporaneously at the conclusion
of the hearing as edited by the Commissioner.
THE COMMISSIONER: This is a matter referred for
hearing and determination pursuant to section 44 of the
Industrial Relations Act 1979.
The dispute was delineated at the beginning of
proceedings in the following way:
A claim for a site allowance to be paid on the Port
Hedland College site at Port Hedland of $2.00 per
hour for each hour worked in lieu of pay for
confined space, wet work, dusty work and the use of
secondhand timber.
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The parties have told the Commission that the Port
Hedland College is located at South Hedland in the
Pilbara. The Respondent Jaxon Construction Pty Ltd,
is to construct an additional administration building at
the rear of an existing complex of buildings; it will be
joined to the existing complex by a steel decking
covered walkway.
There are some renovations being undertaken in the
existing administration building, those demolitions
involved two offices together with an adjacent open
area which is being made into a classroom. In addition
Mr Billing, who appeared for the Applicant, says that a
chiller unit is being installed in a compound which is
located close to existing buildings and the installation
of that chiller means that there needs to be an extension
to the compound to accommodate it.
Of particular interest is that the buildings are being
constructed to a high cyclone rating. This means that in
addition to the normal structure of a concrete slab and
steel structure supporting the steel roof, there is rib
block exterior walls which are cavity filled with
concrete. It is said that the task of filling this cavity wall
is difficult. The vertical steel columns are apparently
mounted on reinforced piles which have been poured in
situ. Mr Cooke, who appeared for the Respondent,
added to the description by saying that the new
administration building is single storey and a
substantial part of it will be aluminium framed
windows or plate glass. The entrance is located in the
side of that building and it has a steel deck covering a
concrete walkway. There are some additional works to
the workshops area involving, as I understand it, the
same style of construction.
The parties tell me that work commenced in March
1989 and was originally scheduled for completion some
time in January this year. Mr Cooke, says, however, that
there has been some extensions to that date and the end
of the contract is likely to be the end of February 1990.
The contract value is in the vicinity of $A3 million. The
parties differ on the number of workers who have been
involved in the project but if one said it varied from
seven to 12 that covers the parameters expressed by both
the advocates.
Mr Cooke drew my attention to the amenities. He
said there are amenities which consist of an ablution
block and a crib room which is fully equipped with
appropriate handbasins and the like. The usual
amenities associated with those installations are also
present. Of significance, apparently, is that there is an
abundant chilled water available in the College. That is
a sufficient description of the physical dimensions of
the project under review.
Both the parties drew my attention to Decisions of the
Commission which they indicate are appropriate. I
have made comments in previous Decisions of mine
about the rules to be applied and I do not intend to add
to them in this decision. Suffice to say that the criteria
have been set out in the decision of the Full Bench in the
MBA v. John Holland (67 WAIG 1731).
I have noted the various decisions which have been
referred to by Mr Billing and my reaction to them,
particularly given Mr Cooke's submission concerning
the efficacy of the Commission taking into account
agreements of other parties or other Decisions of the
Commission is that I agree that each site must stand
alone in respect of the assessment of disabilities, but
once an assessment has been made then there is no
prohibition in the case law to the Commission getting a
guide as to the level of those disabilities by reference to
other decisions of the Commission as opposed to other
agreements that have been made by the parties which
are specifically proscribed by the dicta in the Sapri Case
(Print F1957). To this end I agree with the comments of
Beech C. on the question of the use of previous

1190

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

decisions of the Commission. The emphasis must be,
however, that each site must stand alone in respect of
assessment of its disabilities (see also Decisions in No.
C844 and 845 of 1989; unreported).
As for the disabilities on this site; I am told that there
is some measure of agreement concerning difficulty
with windblown smell emanating from a large oval
which is adjacent to the works. The oval is reticulated
with sewage water and on the day that Parks C. made an
inspection, a note of which is retained on the file of the
Commission, the smell emanating from the oval was
unpleasant and he was told by various persons present
that on occasions the smell has been so extreme it has
led to shutdown of the site. Elowever, there have been
many occasions when the odour is present. So there
seems to be a continuing problem with smell.
According to Mr Billing at the commencement of the
works, there was difficulty with vehicle access and
parking. That was overcome as were problems with
laydown areas, however, it is a factor which needs to be
taken into account. The other difficulty is that the work
has been carried out contemporaneously with the
running of the College and, according to Mr Billing,
that creates difficulties for the workforce involved in the
works.
Taking all those matters into account it appears to me
that on what has been said by the parties and what is
contained in Parks C's notes of inspection that there are
disabilities on this project which should be
compensated by the payment of a site allowance and I
find accordingly.
As to the level of compensation for those disabilities it
is not inappropriate that I take some guidance from the
decisions which were presented by Mr Billing which
relate to construction of educational institutions in the
Pilbara area. I do so and on the basis of an assessment of
those decisions I award a site allowance of 60 cents per
hour. The site allowance will apply in the way normally
awarded by the Commission in these instances — that
is, it will be paid for each hour worked in lieu of pay for
confined space, wet work, dusty work and the use of
secondhand timber.
Order accordingly.
Appearances: Mr Billing appeared for the
Applicant.
Mr Cooke appeared for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of
Western Australia (Association of Workers)
and
Jaxon Construction Pty Ltd.
No. CR704 of 1989.
BUILDING TRADES (CONSTRUCTION)
AWARD 1978 No. R14 of 1978.
COMMISSIONER J.F. GREGOR.
6th day of March 1990.
Order.
HAVING heard Mr S. Billing on behalf of the
Applicant and Mr P.P. Cooke on behalf of the
Respondent, I, the undersigned, being satisfied that the
agreement conforms with the Principles enunciated by

the Commission in Court Session in Matter No. 730 of
1988, and pursuant to the powers conferred under the
said Act, do hereby order:—
That, notwithstanding the provisions of the
Building Trades (Construction) Award 1978 No.
R14 of 1978 as amended, employees who are
employed by the Respondent on the Port Hedland
College site, of the Building Management
Authority shall be paid a site allowance of 60 cents
per hour for each hour worked in lieu of payments
for confined space, wet work, dusty work and the
handling of secondhand timber.
This Order shall take effect as from 22 May 1989
and shall terminate on completion of work on the
project.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Building Trades Association of Unions of
Western Australia (Association of Workers)
and
Redhill Construction Company and AHPC Pty Ltd.
Nos. C25 and 36 of 1990.
COMMISSIONER AR. BEECH.
12th day of February 1990.
Reasons for Decision.
(Given extemporaneously as edited subsequently by the
Commissioner.)
THE COMMISSIONER: I intend to give my decision
now. The Commission has before it two applications
from the Building Trades Association for the issuance
of a site allowance in relation to two different employers
working on the SEC power station site at Pinjar.
The Commission has heard both applications at the
same time. The approach of the Commission to matters
of this nature is helped somewhat by the fact that
Salmon C. has issued a decision in relation to this site, a
decision which is numbered CR589 of 1989 which
issued on 20 October.
Salmon C. details the nature of the project, the
location of the site and in general terms the disabilities
which have been experienced on the site.
At pages 4 and 5 of his decision he notes a number of
disabilities, and in particular he notes the winter
disabilities as about being equal to the summer
disabilities and he believes that he should award a site
allowance for that site. In the event he awarded an
allowance of 80 cents.
In relation to these two applications the Commission
has been informed that in the case of AHPC some 11
employees will be on site between the period October
1989 and April 1990 and in the case of Redhill
Construction the workers will be on site, approximately
15 of them, for approximately 11 weeks.
In both cases the Commission is satisfied that the
kind of work being undertaken is work which is outside
work and work which would be very similar to the work
considered by Salmon C. in the decisions to which I've
just referred. I have heard nothing in relation to these
applications that would cause the Commission to
differentiate the workers of these two employers from
others on the site.
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As Mr Cooke has indicated, the approach of the
Commission is detailed in the decision of the Full
Bench in the John Holland case (67 WAIG 1731) which
in turn stresses the principles enunciated in the Sapri
Decision (Print F 1947).
Having regard to those matters the Commission is of
the opinion that a site allowance should be awarded. It
is noted that the coverage of the industry allowance
within the Building Trades (Construction) Award and
the question of special rates and provisions is a
subjective one. The provisions within the award are
worded in such a manner that the scope of those
allowances is not entirely clear and it is notorious that
over a period of time site allowances have been awarded
by the Commission for sites which have been seen to
possess disabilities which exceed the allowances that
are contained within the award.
In this matter the Commission believes that it can be
demonstrated, because of the decision of Salmon C,
that disabilities do exist that exceed the conditions
covered by the award. Further the Commission has
been informed of a further decision numbered C46 of
1990 which issued on 25 January 1990 which confirmed
the payment of an 80 cents site allowance to workers
who are members of the AMWSU and the Electrical
Trades Union employed by AHPC on the Pinjar site.
In all the Commission believes that the material
before it demonstrates that a site allowance should be
awarded in relation to both applications. In relation to
application 36 of 1990 the matter is by consent and an
order will issue reflecting the consent of the parties.
It might be appropriate if the parties were to provide a
draft order to issue in view of the discussion which
occurred.
Similarly in relation to CR25 of 1990, the Commission decides that an allowance should issue and for the
reasons that I have given that allowance should be 80
cents.
The claims in relation to safety boots, the bluey
jackets, T-shirts, and coffee, tea, sugar, milk and cool
drinking water are rejected.
The Commission decides these matters accordingly
and in relation to CR25 of 1990 the parties are also
asked if they will provide a draft Order to the
Commission to reflect the Commission's decision and
the parties will in the terms of that draft Order be able to
place within it the operative dates to be observed.
Appearances: Mr S.M. Billing appeared for the
Applicant.
Mr P.J. Cooke appeared for the Respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Building Trades Association of Unions of
Western Australia (Association of Workers)
and
Redhill Concrete.
No. CR25 of 1990.
BUILDING TRADES (CONSTRUCTION) AWARD
1978 No. R14 of 1978.
COMMISSIONER A.R. BEECH.
8th day of March 1990.
Order.
HAVING heard Mr S.M. Billing on behalf of the
Applicant and Mr P.J. Cook on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That notwithstanding the provisions of the
Building Trades (Construction) Award 1978 No.
R14 of 1978, employees employed on behalf of the
Respondent to carry out construction work on the
Pinjar Power Station Site at Pinjar, shall be paid 80
cents per hour for each hour worked in lieu of and
in substitution for all special rates and conditions
described in Clause 9 (1) of the Building Trades
(Construction) Award 1978 — No. R14 of 1978,
excepting subclauses (f) Explosive Powered Tools,
and (w) Heavy Blocks.
The abovementioned rate shall apply from the
commencement of construction work by Redhill
Concrete on the Pinjar Power Station's site until
completion of such work.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Building Trades Association of Unions of
Western Australia (Association of Workers)
and
AHPC Pty Ltd.
No. 36 of 1990.
BUILDING TRADES (CONSTRUCTION) AWARD
1978 No. R14 of 1978.
COMMISSIONER A.R. BEECH.
8th day of March 1990.
Order.
HAVING heard Mr S.M. Billing on behalf of the
Applicant and Mr P.J. Cook on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That notwithstanding the provisions of the
Building Trades (Construction) Award 1978 No.
R14 of 1978, employees employed on behalf of the
Respondent to carry out construction work on the
Pinjar Power Station site at Pinjar, shall be paid 80
cents per hour for each hour worked in lieu of and
in substitution for all special rates and conditions
described in Clause 9 (1) of the Building Trades
(Construction) Award 1978 No. R14 of 1978,
excepting subclauses (f) Explosive Powered Tools,
and (w) Heavy Blocks.
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The abovementioned rate shall apply from the
commencement of construction work by AHPC
Pty Ltd on the Pinjar Power Station's site until
completion of such work.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Electrical Trades Union of Workers of
Australia (Western Australian Branch), Perth
and Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
Electric Power Transmission Pty Ltd
and Others.
No. CR1157 of 1989.
METAL TRADES (GENERAL)
AWARD No. 13 of 1965
ELECTRICAL CONTRACTING INDUSTRY
AWARD No. R22 of 1978.
COMMISSIONER R.N. GEORGE.
21st day of February 1990.
Order.
HAVING heard Mr M. Hemery on behalf of the
Applicants, Mr O. Moon on behalf of the Electrical
Contractors Association of Western Australia (Union
of Employers) and Mr C. Gibbs on behalf of the
Respondent members of the Confederation of Western
Australian Industry Incorporated, and by consent, the
Commission, being satisfied that the matter is
consistent with the Principles enunciated by the State
Wage Case decision — September 1989 and pursuant to
the powers conferred on it under the Industrial
Relations Act 1979 hereby issues the following Order.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

1—Title.
This Order shall be known as the Metal and
Electrical Trades (Wagerup Alumina Refinery and
Willowdale Mine Site) Construction Order No. CR1157
of 1989 and, subject to its terms, shall supplement the
Metal Trades (General) Award No. 13 of 1965 and the
Electrical Contracting Industry Award No. R22 of 1978
and shall replace Order No. C1474 of 1988.
1.
2.
3.
4.
5.
6.
7.
8.

2.—Arrangement.
Title.
Arrangement.
Area and Scope.
General Conditions of Employment.
Travelling Allowance.
Site Allowance.
Job Stewards.
Date of Operation.
Schedule of Respondents.

3.—Area and Scope.
This Order shall apply to those employees who,
except for the terms of this Order, would be bound by
the Metal Trades (General) Award No. 13 of 1965 or the

Electrical Contracting Industry Award No. R22 of 1978
and who are employed by any of the employers named
in the Schedule attached to this Order on construction
work at the Wagerup Alumina Refinery and the
Willowdale Mine Site operated by Alcoa of Australia
Ltd.
4.—General Conditions of Employment.
Except as provided in Clause 5.—Travelling
Allowance, Clause 6.—Site Allowance, Clause 7.—
Allowance on Termination of Employment and Clause
8.—Job Stewards, the terms and conditions of each
employee covered by this Order shall be as prescribed
in the Award by which the employee would be bound if
not for this Order.
5.—Travelling Allowance.
Each employee who is not provided with transport by
his employer to travel to and from the job shall be paid
as follows —
Per Day
$
(1) For those employees residing in
the Waroona township
(including a caravan park) or
the construction camp
8.90
(2) Employees other than those
provided in subclause (1) and
who travel from a point —
(a) Up to 32 kilometres radius
from the job site
17.70
(b) 32 kilometres to 50 kilometres radius from the
job site
23.60
(c) 50 kilometres to 68 kilometres radius from the
job site
29.10
(d) Over 68 kilometres radius
from the job site
41.00
(3) Notwithstanding the foregoing, an employee
who is not provided with transport by his employer
and who is required to travel, by the shortest
possible route, a distance of more than 60
kilometres from his/her home to the job shall be
paid an allowance of not less than $29.10 per day
and such an employee who is required to travel, by
the shortest possible route, a distance of more than
80 kilometres from his/her home to the job, shall be
paid an allowance of $41.00 per day.
(4) (a) An employee shall not be entitled to the
allowance prescribed in (3) hereof unless and until
he/she submits a written statement to his/her
employer setting out his/her place of residence and
the number of kilometres he/she is required to
travel from his/her home to the job by the shortest
possible route.
(b) An employee who wilfully sets out an
incorrect distance in his/her written statement
shall be deemed guilty of wilful misconduct.
6.—Site Allowance.
(1) An additional allowance of $1.10 per hour
shall be paid for each hour worked.
(2) Such allowance is specifically prescribed to
cover all disabilities associated with construction
work at the Wagerup Alumina Refinery and the
Willowdale Mine Site.
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7.—Job Stewards.
Prior to the termination or transfer of a job
steward, two days' notice shall be given by the
employer to the Union for the purpose of
discussing the reasons for such termination or
transfer.
In the event of a dispute arising in relation to
such termination or transfer, the matter shall be
referred within seven days to a Board of
Reference.
8.—Date of Operation.
This Order shall operate from the beginning of
the first pay period commencing on or after 21
February 1990.

Schedule of Respondents.
Wormald International (Australia) Pty Ltd.
Electric Power Transmission Pty Ltd.
Western Construction Co (1978) Pty Ltd.
Sabemo (WA) Pty Ltd.
O'Donnell Griffin.
Ralph M. Lee Pty Ltd.
Olympic Engineering Pty Ltd.
G. & S. Industries.
Electrical Contractors Association of WA.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Electrical Trades Union of Workers of
Australia (WA Branch), Perth and
Amalgamated Metal Workers and Shipwrights
Union of Western Australia
and
JLV Constructors Limited and Others.
No. CR1160 of 1989.
METAL TRADES (GENERAL)
AWARD No. 13 of 1965
ELECTRICAL CONTRACTING INDUSTRY
AWARD No. R22 of 1978.
COMMISSIONER R.N. GEORGE.
21st day of February 1990.
Order.
HAYING heard Mr M. Hemery on behalf of the
Applicants, Mr O. Moon on behalf of the Electrical
Contractors Association of Western Australia (Union
of Employers) and Mr C. Gibbs on behalf of the
Respondent members of the Confederation of Western
Australian Industry Incorporated, and by consent, the
Commission, being satisfied that the matter is
consistent with the Principles enunciated by the State
Wage Case decision — September 1989 and pursuant to
the powers conferred on it under the Industrial
Relations Act 1979 hereby issues the following Order.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.
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This Order shall be known as the Metal and
Electrical Trades (Worsley Alumina Refinery
Modification and Construction) Order No. CR1160 of
1989 and, subject to its terms, shall supplement the
Metal Trades (General) Award No. 13 of 1965 Part II —
Construction, and the Electrical Contracting Industry
Award No. R22 of 1978 and shall replace Order No.
C1491 of 1988 and Order No. C814 of 1989.

1.
2.
3.
4.
5.
6.
7.
8.

2.—Arrangement.
Title.
Arrangement.
Area and Scope.
Term.
General Conditions of Employment.
Travelling Allowance.
Site Allowance.
Safety Footwear.
Schedule of Respondents.
Reserved List.

3.—Area and Scope.
This Order shall apply to those employees who,
except for the terms of this Order, would be bound by
the Metal Trade (General) Award No. 13 of 1965 Part II
— Construction, and the Electrical Contracting
Industry Award No. R22 of 1978 and who are employed
by any of the employers named in the Schedule
attached to this Order on work at the Worsley Alumina
Refinery operated by Worsley Alumina.
4—Term.
The term of this Order shall be six months from the
first pay period commencing on or after 21 February
1990.
5.—General Conditions of Employment.
Except as provided in Clause 6.—Travelling
Allowance, Clause 7.—Site Allowance and Clause 8.—
Allowance on Termination of Employment, the terms
and conditions of each employee covered by this Order
shall be as prescribed in the Metal Trades (General)
Award No. 13 of 1965 Part II — Construction and the
Electrical Contracting Industry Award No. R22 of
1978.
6.—Travelling Allowance.
Each employee who is not provided with transport by
his/her employer to travel to and from the job shall be
paid as follows —
Per Day
$
(a) Employees who travel from a point:
(i) Up to 30 kilometres radial
distance from the job site
8.90
(ii) 30 kilometres to 60 kilometres radial distance
from the job site
20.80
(iii) More than 60 kilometres
radial distance from
the job site
26.50
7.—Site Allowance.
(1) An additional allowance of 93 cents per hour
shall be paid for each hour worked.
(2) Such allowance is specifically prescribed to cover
all disabilities associated with any type of work
undertaken by employees of the Respondents to this
Order on the Worsley Alumina site.
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8— Safety Footwear.
(1) Approved safety footwear shall be worn by all
employees. The employer shall supply approved safety
footwear on an as required basis (subject to the
employee returning to the employer the footwear being
replaced).
(2) Further it is agreed between the parties that
failure to wear such footwear will render the offending
employee liable to dismissal.

Schedule of Respondents.
JLV Constructors Ltd.
RCR Engineering Pty Ltd.
ICAL Ltd.
Neon Electricals Pty Ltd.
Electrical Contractors Association of WA.

Reserved List.
Electric Power Transmission.
GAG Engineering.
Bains Harding Insulation (77) Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Liquor and Allied Industries
Employees' Union of Australia, Western
Australian Branch, Union of Workers
and
Burswood Management Limited.
No. CR20 of 1990.
SENIOR COMMISSIONER G.G. HAI.LIWELL.
6th day of March 1990.
Order.
THE Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979 hereby
orders —
That the application be dismissed for want of
prosecution.
[L.S.]

(Sgd.) G.G. HALLIWELL,
Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Liquor and Allied Industries
Employees' Union of Australia, Western
Australian Branch, Union of Workers
and
Criterion Douglas Hotel.
No. CR87 of 1989.
COMMISSIONER C.B. PARKS.
19th day of December 1989.
Reasons for Decision.
THE COMMISSIONER: The matter before the
Commission is one which arises from a conference held
pursuant to section 44 of the Industrial Relations Act
1979 where, on 15 February 1989 the matter was not able
to be settled by conciliation. The applicant Union
claims that, Ms Felicia Cappadonna was unfairly
dismissed by the respondent employer and seeks that
she be reinstated in her employment.
The respondent employer operates a venue licensed
to sell liquor which trades under the name Mangoes
Tavern and is part of a larger establishment referred to
as the Regatta Complex. Ms Cappadonna commenced
employment in Mangoes Tavern on 2 June 1988 where
she was engaged as a Stewardess under the terms and
conditions of the Hotels Tavern Workers' Award 1978
No. 28 of 1974 as amended. It is not clear whether on
commencement Ms Cappadonna was engaged as a
casual or part-time employee, however, the parties are
agreed that she was employed on a part-time basis when
her services were terminated on Monday, 21 November
1988. Ms Cappadonna was usually rostered to work on
Monday from 5.30 p.m. to 12.30 a.m. Tuesday, and
Friday and Saturday 7.30 p.m. to 12.30 a.m. on Saturday
and Sunday respectively each week. On the Monday
that her services were terminated she commenced work
at a later time than usual at the direction of her
employer.
The parties informed the Commission that, the
services of Ms Cappadonna had been terminated and
reinstated by the employer on two previous occasions
since she was engaged in June 1988. The Union sought
to establish that on each occasion the incidents which
gave rise to the termination of her services did not
warrant that action and this was reflected in the fact that
she was reinstated in employment. On the other hand,
the employer says that because they adopted a
conciliatory approach to representations made to them
by the Union on those occasions did not mean they were
satisfied with her performance. A review on the
evidence reveals however, that none of this directly
influenced the decision of Mr Lindsay Clements
Douglas, the Managing Director, when he terminated
the services of Ms Cappadonna on the night of 21
November 1988.
On 21 November 1988 Ms Cappadonna ascertained by telephone that she was rostered to work on
that night but that she was to commence a few hours
later than usual. There is some dispute whether she
commenced at the correct time but that is not germane
to the determination of this matter. On her arrival at
Mangoes Tavern, Ms Cappadonna became aware that
the tavern would not be trading that night and she was
directed to perform duties different to those that she
would usually perform as a Stewardess. Although the
tavern was not trading, its doors remained open and Ms
Cappadonna and Ms Clyne the other Stewardess on
duty attended the doors when directed by the Relief
Manager Mr Evitt for the purpose of meeting patrons
and escorting them through the tavern to another bar in
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the Regatta Complex. In addition, each Stewardess
performed some of the minor cleaning duties usually
associated with their work.
Mangoes Tavern was not trading on the night of 21
November 1988 because tilers who had been working
on replacing sections of tiles around the bar area had
failed to complete their work in adequate time for the
tavern to open and trade for its usual hours on that day.
It appears from the evidence that the tilers had
completed the laying of the new tiles and that they,
together with the Relief Manager had cleaned up the tile
offcuts but the dust generated by the tile cutting saw lay
along the edge of the carpet that abutts the tiles.
Although the tiling was completed, those areas which
had been relaid could not be traversed because foot
traffic would disturb the cement grouting between the
tiles before it could cure. The Relief Manager Mr Evitt
directed Ms Cappadonna to obtain a vacuum cleaner
and to clean the strip of carpet abutting the tiles. This he
testified she begrudgingly commenced but then ceased
and her actions were accompanied by offensive
language. Additionally she referred to Ms Clyne in
derogatory terms because she believed she was being
favoured. Ms Cappadonna denies she used offensive
language and accuses the Relief Manager of using that
type of language. As a consequence of her actions, the
Relief Manager spoke with Ms Cappadonna in a nearby small office and presented her with three sheets of
paper he asked her to read and sign, this she refused to
do. The Relief Manager testified that the three sheets of
paper were copies of the same document which was a
written warning to Ms Cappadonna whereas she
testified that each was a separate document, one a
written warning about the consequences of her action,
the second a notice of dismissal and the third a
direction to return the uniform provided to her. Mr Evitt
further testified that by the means of further offensive
language, Ms Cappadonna stated her belief that she
was being "set up to get rid of her".
Some time after her refusal to sign the papers
produced by the Relief Manager, Ms Cappadonna
endeavoured to contact Mr Douglas, the Managing
Director, but found he was not available. Mr Douglas
testified that, on the night of 21 November 1988 he
returned to the Regatta Complex after attending a
private engagement and entered Mangoes Tavern for
the purpose of inspecting the tiling work that had been
done. When he did so, he was prevailed upon by Ms
Cappadonna who complained about Ms Clyne in
offensive and derogatory terms and requested that he
intercede on her behalf. This he responded to by
indicating that he did not want to become involved as
the responsibility to engage and terminate the services
of an employee he entrusted to other persons. It was the
further testimony of Mr Douglas that Ms Cappadonna
continued to prevail upon him and therefore he
indicated that if the matter required further
consideration, that could take place the following day,
but she commenced to prod and push him and used
abusive language that was "vile and foul in the
extreme". This incident took place in front of one other
management person, the two tilers who were still on the
premises and Ms Clyne, although she was not within
hearing distance. Mr Douglas says he therefore advised
her that she was formally dismissed and requested that
she be removed from the premises.
Michelle Louise Clyne testified that on 21 November
1988 she was on duty at Mangoes Tavern where she was
for the most part stationed at the entrance of the tavern
meeting patrons and escorting them through the
complex. From this position she heard voices raised
between Mr Evitt and Ms Cappadonna and that she
heard her using offensive language but did not hear the
same of Mr Evitt. Additionally, she testified that later on
that night when Mr Douglas arrived at the tavern, she
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saw Ms Cappadonna prodding Mr Douglas with her
hand but she could not hear the words that were being
exchanged.
I do not believe that Ms Cappadonna was a reliable
witness and I prefer the evidence of both Mr Evitt and
Mr Douglas. In essence, the applicant Union argued
that the cleaning duty Ms Cappadonna was directed to
do was not part of her normal duty and therefore she
was entitled to object, and when she reacted she was
unfairly treated by the Relief Manager. This it was said
caused her distress and justified the state of her
demeanour. I do not accept that an employee is entitled
to act in the manner that Ms Cappadonna did, and her
actions and the language she used towards the
Managing Director Mr Douglas show a complete
disregard for his authority and therefore, I find his
action of terminating her contract of service was not
unfair. This application will therefore be dismissed.
Appearances: Mr E. Fry appeared on behalf of the
applicant Union.
Mr T. Tan appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Liquor and Allied Industries
Employees' Union of Australia, Western
Australian Branch, Union of Workers
and
Criterion Douglas Hotel.
No. CR87 of 1989.
COMMISSIONER C.B. PARKS.
19th day of December 1989.
Order.
HAVING heard Mr E. Fry on behalf of the applicant
Union and Mr T. Tan on behalf of the respondent, the
Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby
orders —
That this application be dismissed.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees'
Association of Western Australia
and
Jim Berry Terrace Pharmacy.
No. CR1089 of 1989.
COMMISSIONER O.K. SALMON.
1st day of March 1990.
Reasons far Decision.
THE COMMISSIONER: This is a section 44(9)
reference involving the Shop, Distributive and Allied
Employees* Association of Western Australia (SDA)
and Jim Berry Terrace Pharmacy.
The issues in contention are the alleged unfair
dismissal of Miss Sheryl Reegan and the relief to be
ordered in the event that her dismissal is found to be
unfair.
For some 18 years Miss Reegan was employed in a
particular pharmacy in Geraldton. This pharmacy has
had three owners. Miss Reegan began work there when
she left school at the age of ISVz years and her
employment record over that time is very good. The
pharmacy was known as Wall's Pharmacy. It changed
hands on 19 November 1989, then being taken over by
Mr Jim Berry. All of the evidence reveals that at the time
of the negotiations surrounding the takeover Mr Berry
intended to carry on employing all of the staff and
certainly Miss Reegan believed her employment at the
pharmacy would continue under the new ownership.
However, on 20 November 1989 a registered letter was
sent to Miss Reegan from Mr Berry informing her as
follows —
Wall's Pharmacy
130 Marine Terrace
Geraldton WA 6530
20th Nov 1989.
Mrs Sheryl Reegan,
46 Crowtherton Street,
Bluff Point.
Geraldton WA 6530
Dear Mrs Reegan,
As you will be aware I have now taken over the
Pharmacy known as Wall's Pharmacy where you
are currently employed on a part-time basis.
It is with regret that I have to inform you that as of
now I can no longer offer you a position.
This decision has had to be made purely on
economic grounds and in no way reflects on your
character or capabilities.
As you will no doubt be aware recent Federal
Government decisions regarding Pharmacy
renuneration (sic) along with the need to maintain
my budget in line with figures originally supplied
to me by the previous owner primarily are the
reasons for this very difficult decision.
It is my understanding that the previous owners
have paid you all leave entitlements as this is what I
have contracted with them to do. As an act of good
faith please find enclosed my cheque to cover a
week's pay.
Yours faithfully,
Jim Berry.

Miss Reegan did not receive the letter and she
presented herself for work on 21 November. She was then
told directly by Mr Berry that there was no position for
her. She asked why she was selected for dismissal and she
was told it was because she was not employed fulltime.
The SDA claims that the dismissal was unfair. Firstly,
because no consideration was given to Miss Reegan's
long and loyal service to the pharmacy. Secondly,
because it is no ground for dismissal that she was not a
full-time employee, and in any event she was working 30
hours per week. Thirdly, because there was no fair criteria
used to select Miss Reegan for dismissal.
On Mr Berry's behalf it was contended that an
employment relationship had not been established
between he and Miss Reegan and that, accordingly, I had
no jurisdiction to deal with this matter.
I think the summary in the next paragraph is a fair
assessment of the substance of the case advanced on Mr
Berry's behalf.
It is admitted that at first there was an intention on Mr
Berry's part to employ Miss Reegan; but intention was all
there ever was. Had Miss Reegan turned up for work on
Tuesday, 21 November 1989 and been allowed to start she
would have been acting on advice and knowledge of Mr
Berry's conduct that she believed conveyed an offer of
employment and she would have been shown to be
correct in her belief. That was not the case. The letter
dated 20 November 1989 was sent on that particular day
to Miss Reegan by registered mail the day before she was
to turn up. Amongst other things, the letter said "It is with
regret that I have to inform you that as of now I can no
longer offer you a position". Those words imply that a
position was offered and that acceptance would have
been shown by Miss Reegan turning up when due to start
work after the pharmacy was taken over by Mr Berry. But
the fact is thatbefore that act of acceptance was allowed to
occur Mr Berry withdrew the offer he had intended to
make. Therefore at ordinary starting time in the morning
of Tuesday, 21 November 1989 no offer of employment
had been made. Miss Reegan was not allowed to start
work and there was never an employment relationship
between her and Mr Berry.
The letter itself is strong evidence for the proposition
that the offer was extant on Sunday, 19 November when
Mr Berry took over the pharmacy. Moreover, there was no
likelihood of a doubt in Mr Berry's mind about Miss
Reegan accepting that offer of employment. If the letter
had been sent to Miss Reegan before Sunday, 19
November an employment relationship could never have
existed for the simple reason that the offer of employment
to commence after 19 November was withdrawn before
that date arrived. But the advice to Miss Reegan from Mr
Berry on 20 November that he could no longer offer her a
position is evidence for the proposition that an
employment relationship did in fact exist from the
moment the pharmacy was taken over and that Mr Berry
understood it to exist.
In fact all of the evidence I have regarding the advice
that was given to Mr Berry before 19 November 1989
confirms what I have just said.
I believe that Mr Berry was wrongly advised but this is
something I will return to.
There being an employment relationship, the question
of an unfair dismissal remains to be addressed. Much was
said by Mr Bullock about Miss Reegan's length of
employment at the pharmacy. Whatever consideration is
warranted by an employee's long period of service at a
particular establishment, the fact remains that a contract
of service is a personal thing. Long and faithful service on
Miss Reegan's part towards Mr Rowe. the previous owner
of the pharmacy, does not necessarily place Mr Berry in a
situation where he owes to Miss Reegan the same
consideration as would be owed to her by Mr Rowe in
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circumstances where he was considering terminating her
employment. Indeed, Miss Reegan's unfortunate
position is due originally to Mr Rowe's decision to quit
the pharmacy, but nothing can be done about that, unfair
though it may seem through Miss Reegan's eyes.
I am satisfied that the dismissal was unfair and I
think it was so because Miss Reegan was not allowed an
opportunity to make proposals that may have caused
Mr Berry to reconsider his decision. For example it was
possible that all employees continue in employment
each having a reduced weekly period of working hours.
Whilst I have said that Miss Reegan's period of service
at the pharmacy did not necessarily mean that Mr Berry
owed her special consideration, nevertheless the fact
that all employees had entered into an employment
relationship with Mr Berry at the same time meant that
all should have been given the same degree of
consideration regarding their future employment.
What then is the relief I should provide for Miss
Reegan, if I should do anything at all? I believe I should
allow her the opportunity she was denied in the first
place. To that end I will make an order requiring Mr
Berry to offer Miss Reegan a contract of employment at
the pharmacy in her previous occupation for such
hours per week that are reasonable in all of the
circumstances.
I have considered whether I should order
compensation for Miss Reegan equivalent to her wages
lost since her employment was terminated but I have
decided against that course. All of the circumstances
have produced hardship for Miss Reegan but on all of
the evidence Mr Berry has had to deal with some
hardship as well and it is likely that he will be
inconvenienced by my order. He might have
unburdened himself of Miss Reegan's case had he
notified her before 19 November that he was no longer
able to offer her a position. He sought advice in this
regard but in my opinion he was wrongly advised. I also
take note of the fact that Miss Reegan has not laid claim
to unemployment benefits during the period she was
unemployed. However, the most important
consideration is that Miss Reegan be given
employment and in my opinion what I propose is the
only fair way that can be done.
Appearances: Mr J. Bullock on behalf of the
Applicant.
Mr D.G. Thomas on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees'
Association of Western Australia
and
Jim Berry Terrace Pharmacy.
No. CR1089 of 1989.
COMMISSIONER O.K. SALMON.
14th day of March 1990.
Order.
HAVING heard Mr J. Bullock on behalf of the
Applicant and Mr D.G. Thomas on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That Mr J. Berry trading as Jim Berry Pharmacy,
Geraldton, forthwith, offer Sheryl Reegan a
contract of service in the capacity of shop assistant
for such hours in each week as are reasonable in all
of the trading circumstances of the pharmacy.
[L.S.]

(Sgd.) O.K. SALMON,
Commissioner.

UNIONS —
Application for Alteration to
Rules —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Section 62
In the matter of an application by The Western
Australian Railway Officers Union for alteration of
registered rules.
2659 of 1989.
TREVOR JOHN POPE
DEPUTY REGISTRAR.
6th day of December 1989.
Decision.
HAVING read the application, there being no person
desiring to be heard in opposition thereto, after
consulting with the President, and upon being satisfied
that the requirements made thereunder have been
complied with, I have this day registered an alteration to
rules 6,8,10,11,12,18,21,22,23,25,27,28,30,36,37, and
42 of the registered rules of the applicant union in the
terms of the application as filed on 26 November
1989.
T.J. POPE,
Deputy Registrar.
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CORRECTIONS —

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union
of Australia, Hospital, Service
and Miscellaneous WA Branch
and
The St John Ambulance Association in
Western Australia (Incorporated).
No. 2047 of 1989(R).
AMBULANCE SERVICE COMMUNICATION
CENTRE EMPLOYEES ORDER 1989.
COMMISSIONER GJ. MARTIN.
31st day of January 1989.
Corrected Order.
HAVING heard Mr M.R. Kirkpatrick on behalf of the
Applicant and Mr J.N. Uphill on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 and being satisfied that
the State Wage Principles enunciated by a Commission
in Court Session in General Order Matter No. 1940 of
1989 of the 8th day of September 1989 have been
complied with, hereby orders —
1.—Title.
This Order shall be known as the "Ambulance
Service Communication Centre Employees' Order
1989" and replaces the "Ambulance Service
Communication Centre Employees' OrderNo. 450
of 1989".
1.
2.
2A
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

2.—Arrangement.
Title.
Arrangement.
State Wage Principles — September 1989.
Scope.
Term.
Contract of Service.
Acting Appointments and Relieving.
Hours of Duty.
Overtime.
Wages.
Shift and Weekend Penalties.
Uniforms.
Annual Leave.
Public Holidays.
Absence Through Sickness.
Long Service Leave.
Payment of Wages.
Wage Record.
Union Interviews.
Notice Board.
Compassionate Leave.
Special Leave.
Court Service.
Jury Service.
Amenities.
Maternity Leave.
Trade Union Training.

2A—State Wage Principles — September 1989.
It is a term of this Order that the union undertakes for the duration of the Principles determined
by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any
extra claims, award or over award except when
consistent with the State Wage Principles.
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3.—Scope.
This Order shall apply to employees engaged in
the classifications mentioned in Clause 9.—Wages
of this Order and who are employed by the St John
Ambulance Association in Western Australia
(Incorporated) to work within the Ambulance
Service Communications Centre.
4.—Term.
This Order shall be for a period of two years as
from the beginning of the first pay period
commencing on or after the 8th day of December
1989.
5.—Contract of Service.
(1) The contract of service shall be fortnightly
and shall be terminable by two weeks' notice, or by
the payment or forfeiture of two weeks' pay in lieu
of such notice, on either side.
(2) The provisions of subclause (1) of this clause
do not affect the employer's right to dismiss for
misconduct and an officer so dismissed shall be
entitled to wages up to the time of dismissal only.
(3) The employer shall forward to each new
officer a letter of appointment, setting out the terms
and conditions of employment together with a
copy of this Order.
6.—Acting Appointments and Relieving.
(1) An officer may be appointed in an acting
capacity to fill a vacant appointment for a period
not exceeding six months.
(2) An officer may be appointed to relieve
another officer in a higher classification when such
officer is absent on leave, illness or other temporary
absence.
(3) An officer who is authorised to assume
acting or relieving duties of a higher classification
shall be paid at the rate applying to the position for
the time so worked.
(4) Where annual leave or sick leave falls due
within or immediately following the period of relief
duty, the higher rate of pay shall be extended to
annual leave, long service and/or sick leave.
(5) An officer shall not suffer any reduction of
pay caused by the relief of another officer.
(6) Applications shall be called by the employer
for all appointments.
7.—Hours of Duty.
The ordinary hours of duty shall be an average of
38 per week, worked in a series of shifts arranged in
a roster as agreed between the parties.
No roster will require an officer to work more
than six consecutive shifts.
8.—Overtime.
(1) Any work done outside of the ordinary hours
prescribed in Clause 7—Hours of Duty of this
Order, shall be deemed overtime and shall be paid
for at the rate of double time except where work
done outside the ordinary hours is performed in
accordance with a Roster agreed to between the
employer and the Union, in which case the excess
hours shall be paid for at the rate of time and onehalf for the first two hours and double time
thereafter.
(2) In the calculation of overtime each day shall
stand alone.
(3) (a) Subject to the provisions of this clause an
officer who is required to continue working after
the usual ceasing time for more than one hour shall
be supplied with a meal by the employer or be paid
$4.00 for a meal.
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(b) Where the amount of overtime worked
necessitates more than one meal, the employer
shall supply each such additional meal or pay to
the officer $4.00 for each such additional meal. The
officer shall be entitled to the additional meal or
meal allowance after each four hours.
(c) For the purpose of paragraphs (a) and (b) of
this subclause, the continuity of work shall not be
deemed to have been interrupted by any meal
break allowed.
(4) The provisions of subclause (3) of this clause
shall not apply in respect of any period of overtime
for which the officer has been notified on the
previous day or earlier that the officer will be
required.

10.—Shift and Weekend Penalties.
(1) A loading of 15 per cent shall be paid for all
time worked on an afternoon shift or a night shift as
defined hereunder:
(a) Afternoon shift — commencing at or after
12 noon but before 6.00 p.m.
(b) Night Shift — commencing at or after 6.00
p.m. but before 7.00 a.m.
(2) All ordinary hours worked between midnight
Friday and midnight Sunday shall be paid at the rate
of time and one-half.
(3) Overtime on shift work shall be paid, based on
the rate payable for shift work, and calculated on
hours worked on each day falling within the agreed
roster.

(5) An officer recalled for duty outside the
normal rostered hours shall be paid at overtime
rates for a minimum of three hours.
(6) Period after Overtime.
(a) When overtime is necessary it shall
wherever reasonably practical be so
arranged that officers have at least eight
consecutive hours off duty between the
work of successive days.
(b) An officer who works so much overtime
between the termination of ordinary work
on one day and the commencement of
ordinary work on the next day that the
officer has not had at least eight
consecutive hours off duty between those
times shall, subject to this subclause, be
released after the completion of such
overtime until the officer has had eight
consecutive hours off duty without loss of
pay for ordinary working time occurring
during such absence.
If, on the instruction of the employer,
such officer resumes or continues work
without having had such eight
consecutive hours off duty the officer
shall be paid at double time until released
from duty for such period. The officer
shall then be entitled to be absent eight
consecutive hours off duty without loss of
pay for ordinary working time occurring
during such absence.
9.—Wages.
The minimum rate of weekly wage for officers
covered by this Order shall be as follows:
Per Week
$
(1) (a) Communications Officer:
First year of employment 384.00
Second year of
employment
396.00
Third year of
employment
406.80
(b) Senior Communications
Officer:
First year of employment 419.80
Second year of
employment this rank 431.60
Third year of
employment and
thereafter
445.30
(2) Where casual officers are employed, they
shall be paid at the rates prescribed in
paragraph (a) of subclause (1) of this clause,
as applicable to first year of employment,
plus 20 per cent. Any casual officer shall
only be employed for periods of less than
two weeks' duration.

11.—Uniforms.
Each officer shall be provided with a uniform
issue on the following basis:
(1) Male:
Initial Issue:
1 Jacket
3 Uniform Trousers
2 Uniform Shorts (*if not required an
extra pair of trousers will be issued)
4 pair Walk Socks — Blue/Grey
(*if shorts supplied)
6 Shirts with Roundells (*short
sleeve)
2 Name Badges
2 Blue Ties
1 Trouser Belt
1 Jumper — Blue
1 Hold-all Bag
1 pair Shoes — Black
6 pair Socks — Black
1 First Aid Kit
2 sets Epaulettes
4 small Buttons
The basis of replacement of these items
shall be as follows:
Annually:
2 Trousers or
1 Trouser and 1 Shorts
4 Shirts with Roundells
4 pair Socks — Black
4 pair Walk Socks — Blue/Grey
(""if shorts supplied)
As Necessary:
Jacket
Jumper — Blue
Shoes
Tie
Name Badge
Belt
Hold-all Bag
First Aid Kit
Epaulettes
Any damaged item of uniform will be
replaced as required, irrespective of
annual issue.
(2) Female:
Initial Issue:
3 Navy Blue Skirts
1 Navy Blue Slacks (*if not required an
extra skirt will be issued)
6 Shirts with Roundells
1 Navy Blue Jumper
1 Navy Blue Jacket
1 Sleeveless Jumper
Shoes ($60) reimbursement
2 Name Badges
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1 First Aid Kit
1 Hold-all Bag
Stockings ($20) reimbursement
2 sets Epaulettes
4 small Buttons
The basis of replacement of these items
shall be as follows:
Annual Issue:
2 Skirts or 1 Slacks and 1 Skirt
4 Shirts with Roundells
Stockings ($20) reimbursement
As Necessary:
Jumper
Jacket
Shoes ($60 reimbursement)
Name Badge
First Aid Kit
Hold-all Bag
Epaulettes
Damaged items of uniform will be
replaced as required, irrespective of
annual issue.
12.—Annual Leave.
(1) Except as hereinafter provided, a period of
four consecutive weeks' leave with payment of
ordinary wages as prescribed shall be allowed
annually to an officer by the employer after a
period of 12 months' continuous service with the
employer.
(2) (a) In addition to the entitlement prescribed
in subclause (1) of this clause, a seven day shift
officer shall receive one week's leave for being
regularly rostered to work on Sundays and public
holidays and a further week's leave in lieu of public
holidays falling on rostered days off.
(b) Where an officer with 12 months'
continuous service is engaged for part of a
qualifying 12 monthly period as a seven day shift
officer, that officer shall be entitled to have the
period of annual leave to which the officer is
otherwise entitled under this clause increased by
one-sixth of a week for each completed month
continuously so engaged.
(3) If any order holiday falls within an officer's
period of annual leave and is observed on a day
which in the case of that officer would have been an
ordinary working day there shall be added to that
period one day being an ordinary working day for
each such holiday observed as aforesaid, but this
subclause shall not apply to a seven day shift
officer.
(4) After one month's continuous service in any
qualifying 12 monthly period an officer whose
employment terminates shall be paid, in respect of
each completed month of continuous service in
that qualifying period, one-third of a week's pay at
the officer's ordinary rate of wage with the
exception of seven day shift officers who shall be
paid half of a week's pay for each completed month
of service in that qualifying period.
(5) Any time in respect of which an officer is
absent from work except time for which that officer
is entitled to claim sick pay or time spent on public
holidays, annual leave or long service leave as
prescribed by this Order shall not count for the
purpose of determining the officer's right to annual
leave.
(6) In special circumstances, and by mutual
consent of the employer and officer, annual leave
may be taken in not more than two periods.
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(7) (a) An officer who, at the commencement of
annual leave, has an entitlement to payment for
non attendance on the grounds of personal ill
health for not less than 38 hours under the
provisions of Clause 14.—Absence Through
Sickness of this Order and who, within 14 days of
resuming work produces to the employer a
certificate from a qualified medical practitioner
that during annual leave the officer was confined to
home or to a hospital for a period of at least seven
consecutive days for a reason which, if the officer
had not been on annual leave, would have entitled
the officer to payment under the provisions of the
said Clause 14.—Absence Through Sickness of this
Order shall be deemed to be absent from work
through sickness for so much of that period as the
officer would otherwise have been entitled to
payment under that clause.
(b) An officer to whom paragraph (a) of this
subclause applies shall take the period deemed to
be absence through sickness as annual leave at a
time convenient to the employer but on ordinary
pay, without the loading prescribed in subclause
(8) of this clause.
(8) During a period of annual leave an officer
shall be paid a loading of 17.5 per cent calculated
on the officer's ordinary wage as prescribed or shift
penalties where applicable, whichever is the
greater.
13.—Public Holidays.
(1) (a) The following days, or the days observed
in lieu shall, subject as hereinafter provided, be
allowed as holidays without deduction of pay,
namely: New Year's Day, Australia Day, Labour
Day, Good Friday, Easter Monday. Anzac Day,
Foundation Day, Sovereign's Birthday, Christmas
Day and Boxing Day.
Provided that another day may be taken as a
holiday by arrangement between the parties in lieu
of any of the days named in this subclause.
(b) Where Christmas Day or New Year's Day
falls on a Saturday or a Sunday such holiday shall
be observed on the next succeeding Monday and
where Boxing Day falls on a Sunday or a Monday,
such holiday shall be observed on the next
succeeding Tuesday; in each case the substituted
day shall be deemed a holiday without deduction
of pay in lieu of the day for which it is substituted
and the Saturday and Sunday deemed an ordinary
weekend.
(2) Where —
(a) a day is proclaimed as a public holiday or
as a public half holiday under section 7 of
the Public and Bank Holidays Act 1972;
and
(b) that proclamation does not apply
throughout the State or to the
metropolitan area of the State,
that day shall be a whole holiday or, as the case may
be, a half holiday for the purposes of this Order
within the district or locality specified in the
proclamation.
(3) All time worked on such days shall be paid
for at the rate of double time and one-half.
(4) Where an officer is required to work
overtime on a holiday that officer shall be paid for a
minimum of three hours at the rate appropriate to
the day.
(5) The foregoing provisions of this clause with
the exception of subclause (4) of this clause shall
not apply to seven day shift officers, who shall
receive in lieu of any penalties for working on
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public holidays, a payment equivalent to one
week's ordinary pay including penalties as
prescribed in Clause 9.—Wages and Clause 10.—
Shift and Weekend Penalties of this Order when
they proceed on each six week annual leave
period.
14.—Absence Through Sickness.
(1) An officer who is unable to attend for work
by reason of personal illness or injury (not being
illness or injury arising from the officer's
misconduct or wilful default or from an injury
arising out of or in the course of employment) shall
be entitled to leave of absence without deduction of
pay for a period of two weeks in each leave year
(commencing on 1.7.88). The absence will be
payable at the officer's usual weekly rate of pay.
Any absence in excess of this period shall be
subject to review by the employer.
(2) At the conclusion of each 12 month
entitlement period, the officer's sick leave
entitlement will be credited with any unused
portion of the entitlement referred to in subclause
(1) of this clause and sick leave entitlements
unused in any leave year shall continue to accrue
pursuant to the provisions of this subclause up to a
maximum period of 12 weeks.
(3) For the purpose of this clause, the officer's
usual weekly rate ofpay shall mean the total weekly
rate prescribed in Clause 9.—Wages and Clause
10.—Shift and Weekend Penalties of this Order.
(4) The provisions of this clause do not apply to
an officer who fails to produce a certificate from a
medical practitioner dated at the time of the
absence or who fails to supply such other proof of
the illness or injury as the employer may
reasonably require provided that the officer shall
not be required to produce a certificate from a
medical practitioner with respect of absences of
two days or less unless, after two or more such
absences in any year of service the employer
requests in writing that the next and subsequent
absences in that year, if any, shall be accompanied
by such certificate.
(5) No payment shall be made for any absence
where the officer has failed to notify the employer
at least two hours prior to the commencement of a
day or afternoon shift or at least four hours prior to
the commencement of a night shift, provided that
this subclause shall not apply where the nature of
the illness or injury is such that the officer is unable
to notify the employer within the prescribed
time.
(6) The provisions of this clause do not apply to
casual officers.
(7) The provisions of this clause with respect to
payments do not apply to officers who are entitled
to payment under the Workers' Compensation and
Assistance Act.
15.—Long Service Leave.
(1) With the exception of the first qualifying
period for those officers covered under subclause
(2) of this clause, all officers shall be entitled to long
service leave pursuant to the conditions laid down
in the document Long Service Leave Conditions —
State Government Wages Employees, as
consolidated and amended.
(2) Those officers employed prior to 1 August
1986 shall be entitled to 13 weeks' long service leave
after their initial seven years' service. All other
conditions relating to long service leave, shall be
pursuant to the document referred to in subclause
(1) of this clause.

16.—Payment of Wages.
On each fortnightly pay day each officer shall be
furnished a statement or envelope showing the
gross wage, overtime and penalty rates, together
with all details of deductions.
Wages shall be paid by the employer, into an
agreed account as nominated by the officer.
17.—Wage Record.
(1) The employer shall keep a record at the head
office of the organisation showing:
(a) The name and address of all officers.
(b) The nature of the officer's work.
(c) The starting and finishing time of each
day.
(d) The total hours worked.
(e) The wages and overtime paid.
(2) The time and wages record shall be open for
inspection by a duly accredited official of the
Union, during the usual office hours, at the
employer's office or other convenient place, and
the official shall be allowed to take extracts
therefrom. Provided that if for any reason the
record be not available when the official calls to
inspect it, it shall be made available for inspection
within 24 hours either at the employer's office or
other convenient place.
18.—Union Interviews.
A duly accredited representative of the Union
shall be permitted to interview any officer, on
union business, on the employer's premises, at a
convenient time and with the permission of the
employer. Such permission shall not unreasonably
be withheld.
19.—Notice Board.
(1) The employer shall provide a notice board of
reasonable dimension to be erected in a prominent
position in the establishment upon which an
accredited union representative shall be permitted
to post formal union notices, signed or
countersigned by the representative posting them.
Any notice posted on such a board not signed or
countersigned may be removed by an accredited
union representative or the employer.
(2) A copy of this Order shall be allowed to be
posted on the notice board referred to in subclause
(1) of this clause.
20.—Compassionate Leave.
(1) An officer shall on notice be entitled —
(a) on the death or serious illness within
Australia of a wife, husband, father,
mother, brother, sister, child or stepchild,
mother-in-law, father-in-law, grandparent, grandchild;
(b) on the death only outside Australia of a
wife, husband, mother, father, sister,
brother, child, to leave without deduction
of pay for a period not exceeding the
number of hours worked by the officer in
four ordinary days' work.
(2) Proof of such death or serious illness shall be
furnished by the officer to the satisfaction of the
employer. In the case of serious illness, the officer
must establish that the relative or others normally
dependent on the relative, require the care and
attention of the officer during the period of the
entitlement.
(3) Provided that this clause shall have no effect
while the period of entitlement to leave under it
coincides with any other period of entitlement to
leave.
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(4) For the purpose of this clause the words
"wife" and "husband" shall include a person who
lives with the officer as a de facto wife or
husband.
21.—Special Leave.
Leave of absence, without pay, may be granted in
special circumstances at the discretion of the
employer. Leave of absence so granted will be in
writing. An officer taking the said leave will not
forfeit any accumulated long service leave
entitlement from the time the officer commences
employment to the time the said leave of absence is
commenced.
22.—Court Service.
(1) Notwithstanding anything else contained in
this Order where an officer has been summoned to
appear before a Coroner's Court or other court
arising out of the course of the officer's
employment and that officer attends the court
during the normal hours of duty the officer shall be
paid at the officer's usual weekly rate of pay for all
such time the officer so attends the court.
(2) Where an officer is summoned to appear in
court during the officer's rostered time off duty, the
officer shall be entitled to overtime rates as
prescribed in Clause 8.—Overtime of this Order.
(3) Where an officer is summoned to appear in
court during a period of annual leave or long
service leave, this officer shall receive an additional
paid day's leave, added to the end of the officer's
leave period, for each day, or part thereof, that the
officer was required to attend the court.
(4) An officer, to become entitled to payment
pursuant to this clause shall furnish proof of
service of the abovementioned court, along with
any payment received for attending the court, to the
employer.
23.—Jury Service.
An officer required to attend for jury service
during ordinary working hours shall be
reimbursed by the employer an amount equal to
the difference between the amount paid in respect
of attendance for such jury service and the amount
of wages pursuant to Clause 9.—Wages of this
Order the officer would have received had the
officer not been on jury service.
An officer shall notify the employer as soon as
possible of the date upon which the officer is
required to attend for jury service.
Further, the officer shall provide the employer
with proof of attendance, the duration of such
attendance and the amount received in respect of
such service.
24.—Amenities.
The employer shall provide officers with such
amenities as adequate change rooms, showers,
wash rooms, etc, and dining/eating facilities of a
standard agreed between the parties to this
Order.
25.—Maternity Leave.
(1) Eligibility for Maternity Leave: An officer
who becomes pregnant shall, upon production to
her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of
her confinement, be entitled to maternity leave
provided that she has had not less than 12 months'
continuous service with that employer
immediately preceding the date upon which she
proceeds upon such leave.
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For the purposes of this clause:
(a) An officer shall include a part-time
officer but shall not include an officer
engaged upon casual or seasonal work.
(b) Maternity Leave shall mean unpaid
maternity leave.
(2) Period of Leave and Commencement of
Leave.
(a) Subject to subclauses (3) and (6) of this
clause, the period of maternity leave shall
be for an unbroken period of from 12 to 52
weeks and shall include a period of six
weeks' compulsory leave to be taken
immediately before the presumed date of
confinement and a period of six weeks'
compulsory leave to be taken
immediately following confinement.
(b) An officer shall, not less than 10 weeks
prior to the presumed date of
confinement, give notice in writing to her
employer stating the presumed date of
confinement.
(c) An officer shall give not less than four
weeks' notice in writing to her employer of
the date upon which she proposes to
commence maternity leave, stating the
period of leave to be taken.
(d) An officer shall not be in breach of this
order as a consequence of failure to give
the stipulated period of notice in
accordance with paragraph (c) of this
subclause if such failure is occasioned by
the confinement occurring earlier than
the presumed date.
(3) Transfer to a Safe-Job: Where in the opinion
of a duly qualified medical practitioner, illness or
risks arising out of the pregnancy or hazards
connected with the work assigned to the officer
make it inadvisable for the officer to continue at
her present work, the officer shall, if the employer
deems it practicable, be transferred to a safe job at
the rate and on the conditions attaching to that job
until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the
officer may, or the employer may require the officer
to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for
the purposes of subclauses (7), (8), (9) and (10) of
this clause.
(4) Variation of Period of Maternity Leave.
(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the
period may be lengthened once only, save
with the agreement of the employer, by
the officer giving not less than 14 days'
notice in writing stating the period by
which the leave is to be lengthened.
(b) The period of leave may, with the consent
of the employer, be shortened by the
officer giving not less than 14 days' notice
in writing stating the period by which the
leave is to be shortened.
(5) Cancellation of Maternity Leave.
(a) Maternity leave, applied for but not
commenced, shall be cancelled when the
pregnancy of an officer terminates other
than by the birth of a living child.
(b) Where the pregnancy of an officer then
on maternity leave terminates other than
by the birth of a living child, it shall be the
right of the officer to resume work at a
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time nominated by the employer which
shall not exceed four weeks from the date
of notice in writing by the officer to the
employer that she desires to resume
work.
(6) Special Maternity Leave and Sick Leave.
(a) Where the pregnancy of an officer not
then on maternity leave terminates after
28 weeks other than by the birth of a living
child then:
(i) she shall be entitled to such period
of unpaid leave (to be known as
special maternity leave) as a duly
qualified medical practitioner
certifies as necessary before her
return to work, or
(ii) for illness other than the normal
consequences of confinement she
shall be entitled, either in lieu of or
in addition to special maternity
leave, to such paid sick leave as to
which she is then entitled and
which a duly qualified medical
practitioner certifies as necessary
before her return to work.
(b) Where an officer not then on maternity
leave suffers illness related to her
pregnancy, she may take such paid sick
leave as to which she is then entitled and
such further unpaid leave (to be known as
special maternity leave) as a duly
qualified medical practitioner certifies as
necessary before her return to work,
provided that the aggregate of paid sick
leave, special maternity leave and
maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and
(9) of this clause, maternity leave shall
include special maternity leave.
(d) An officer returning to work after the
completion of a period of leave taken
pursuant to this subclause shall be
entitled to the position which she held
immediately before proceeding on such
leave or, in the case of an officer who was
transferred to a safe job pursuant to
subclause (3) of this clause, to the position
she held immediately before such
transfer.
Where such position no longer exists but
there are other positions available, for
which the officer is qualified and the
duties of which she is capable of
performing, she shall be entitled to a
position as nearly comparable in status
and salary or wage to that of her former
position.
(7) Maternity Leave and Other Leave
Entitlements: Provided the aggregate of leave
including leave taken pursuant to subclauses (3)
and (6) of this clause does not exceed 52 weeks:
(a) An officer may, in lieu of or in
conjunction with maternity leave, take
any annual leave or long service leave or
any part thereof to which she is then
entitled.
(b) Paid sick leave or other paid authorised
award absences (excluding annual leave
or long service leave), shall not be
available to an officer during her absence
on maternity leave.

(8) Effect of Maternity Leave on Employment:
Notwithstanding any award, or other provisions to
the contrary, absence on maternity leave shall not
break the continuity of service of an officer but
shall not be taken into account in calculating the
period of service for any purpose of the Order.
(9) Termination of Employment.
(a) .An officer on maternity leave may
terminate her employment at any time
during the period of leave by notice given
in accordance with this Order.
(b) An employer shall not terminate the
employment of an officer on the ground
of her pregnancy or of her absence on
maternity leave, but otherwise the rights
of an employer in relation to termination
of employment are not hereby affected.
(10) Return to Work After Maternity Leave.
(a) An officer shall confirm her intention of
returning to her work by notice in writing
to the employer given not less than four
weeks prior to the expiration of her period
of maternity leave.
(b) An officer, upon the expiration of the
notice required by paragraph (a) of this
subclause shall be entitled to the position
which she held immediately before
proceeding on maternity leave, or, in the
case of an officer who was transferred to a
safe job pursuant to subclause (3) of this
clause, to the position which she held
immediately before such transfer. Where
such position no longer exists but there
are other positions available for which
the officer is qualified and the duties of
which she is capable of performing, she
shall be entitled to a position as nearly
comparable in status and salary or wage
to that of her former position.
(11) Replacement Employees.
(a) A replacement officer is an officer
specifically engaged as a result of an
officer proceeding on maternity leave.
(b) Before an employer engages a replacement officer under this subclause, the
employer shall inform that person of the
temporary nature of the employment and
of the rights of the officer who is being
replaced.
(c) Before an employer engages a person to
replace an officer temporarily promoted
or transferred in order to replace an
officer exercising her rights under this
clause, the employer shall inform that
person of the temporary nature of the
promotion or transfer and of the rights of
the officer who is being replaced.
(d) Provided that nothing in this subclause
shall be construed as requiring an
employer to engage a replacement
officer.
(e) Areplacementofficershallnotbeentitled
to any of the rights conferred by this
clause except where her employment
continues beyond the 12 months'
qualifying period.
26.—Trade Union Training.
(1) An employee shall be granted up to four
shifts' leave with pay plus four shifts' leave without
pay each calendar year non-cumulative to attend
courses conducted or approved by the Australian
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Trade Union Training Authority, subject to the
conditions shown under subclause (2) of this
clause.
(2) The granting of such leave shall be subject
to:
(a) The employee or Union giving not less
than one month's notice of the intention
to attend such course, or such lesser
period as may be agreed between the
employer. Union and employee concerned, and the operations of the
Ambulance Service not being unduly
affected by the employee's absence;
provided that the employer's approval
will not be unreasonably withheld.
(b) All applications for such leave shall be
accompanied by a statement from the
Union advising:
(i) the name of the employee nominated for the course;
(ii) details of course content, duration,
commencement date and venue.
(c) Leave in lieu shall not apply when the
course dates coincide with any public
holiday, rostered day off, annual and long
service leave.
(3) Leave of absence granted pursuant to this
clause shall count as service for all purposes.
(4) Each employee on paid study leave pursuant
to this clause shall be paid all wages which
normally become due and payable during the
period of leave, as if the employee were at work,
employed on the employees' normal duties,
provided the employer shall not be liable for any
other expenses incurred by the employee attending
an approved course.
L.S.I

(Sgd.) G.J. MARTIN.
Commissioner.
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BUILDING TRADES (CONSTRUCTION) AWARD
No. 14 of 1978
ENGINE DRIVERS' (BUILDING AND STEEL
CONSTRUCTION) AWARD No. 20 of 1973.
WHEREAS an error occurred in the Order No.
CR736 of 1989 of the above award, published in the
Western Australian Industrial Gazette on 20 December
1989, Volume 69, Part 2, Sub-Part 6, Page 3612, the
following correction is made:
Delete—
(No. CR736 of 1989)
and insert in lieu—
(No. CR521 of 1989).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Building Trades Association of Unions of
Western Australia (Association of Workers)
and
Thiess Contractors Pty Ltd.
No. CR521 of 1989.
BUILDING TRADES (CONSTRUCTION) AWARD
No. 14 of 1978.
ENGINE DRIVERS' (BUILDING AND STEEL
CONSTRUCTION) AWARD No. 20 of 1973.
COMMISSIONER C.B. PARKS.
28th day of November 1989.
Correcting Order.
HAVING heard Mr S.M. Billing on behalf of the
Applicant and Mr S. Smith on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the agreement reached between the parties
to pay employees employed by or on behalf of the
Respondent in carrying out the construction work
at the Cable Beach Primary School Site, Broome, a
site allowance of $1.00 per hour to compensate for
all special factors and disabilities in connection
with the said work in lieu of special rates for
confined space, dirty work, fumes, wet underfoot
and the handling of secondhand timber as
contained in subclause (1) of Clause 9 of the
Building Trades (Construction) Award No. 14 of
1978, Clause 24 of the Engine Drivers' (Building
and Steel Construction) Award No. 20 of 1973, with
effect from the commencement of work on the site
and until the work is complete; be and is hereby
ratified.
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Operative Painters' and Decorators' Union of
Australia, West Australian Branch, Union of Workers
and others
and
Fremantle Port Authority.
No. 2093 of 1989(R).
BUILDING TRADES (FREMANTLE PORT
AUTHORITY) AWARD 1968 No. 3IB of 1966.
COMMISSIONER G.J. MARTIN.
22nd day of December 1989.
Corrected Order.
HAVING heard Mr G. Young on behalf of the
Applicants and Mr D. Kucan on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 and being satisfied that
the State Wage Principles enunciated by a Commission
in Court Session in General Order Matter No. 1940 of
1989 of the 8th day of September 1989 have been
complied with, hereby orders—
That the Building Trades (Fremantle Port
Authority) Award 1968 No. 3 IB of 1966 as varied be
further varied in accordance with the following
Schedule and that such variation shall have effect
with respect to Clause 9. — Wages on and from the
22nd day of December 1989 and in all other
respects from the beginning of the first pay period
commencing on or after the 22nd day of December
1989.
[L.S.]

(Sgd.) GJ. MARTIN,
Commissioner.

Schedule.
1. Clause 2. — Arrangement: Insert after the numeral
and word 2. Arrangement the numeral, letter and words
2A. State Wage Principles — September 1989.
2. Insert after Clause 2. — Arrangement a new
Clause 2A. — State Wage Principles — September 1989
in the following terms—
2A.—State Wage Principles—September 1989.
It is a term of this Award that the Unions
undertake, for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989, not to pursue any
extra claims, award or over-award, except when
consistent with the State Wage Principles.
3. Clause 9. — Wages: Delete this clause and insert in
lieu—
9.—Wages.
The minimum rates of wages payable to the
employees covered by this award (other than duly
registered apprentices) shall be:
On
After
After
Engage- one year two years
ment of service of service
S
$
$
(1) Tradespersons
(per week)
Carpenters and
Joiners, Painters,
Signwriters and
Plumbers as defined
in Clause 6. —
Definitions of this
Award
394.70 399.50 403.80
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On
After
After
Engage- one year two years
ment of service of service
s
s
s

(2) Plumbers holding registration in
accordance with the
Metropolitan Water
Supply, Sewerage and
Drainage Act.
409.50 414.30 418.40
(3) Tool Allowance (per week)
$
(a) Carpenters and Joiners
14.50
(b) Painters and Signwriters
3.60
(c) Plumbers
14.50
Note (1) — The tool allowance prescribed in
paragraphs (a) and (c) of this subclause each
include an amount of six cents for the purpose
of enabling the employees to insure their tools
against loss or damage by theft or fire.
Note (2) — The abovenamed allowances
shall not be paid where the employer supplies
an employee with all necessary tools.
(4) Disabilities Allowance (per week) $10.30.
The allowance prescribed in this subclause
shall not be payable to an employee for any
week in which he/she is employed for the
major portion of the time in the workshop.
(5) "Casual Hand" means an employee who
is employed for a period of less than five days
(exclusive of overtime). In addition to the rate
appropriate for the type of work, a casual hand
shall be paid an additional 20 per cent of the
rate per hour with a minimum payment as for
each three hours' employment. The penalty
rate herein prescribed shall be deemed to
include inter alia, compensation for annual
leave.
(6) Should the Australian Conciliation and
Arbitration Commission vary the base rate for
Carpenters in the National Building Trades
Construction Award 1975, as applying in
Western Australia then the amounts
prescribed as rates for tradespersons in
subclauses (1) and (2) of this clause shall be
varied in the same manner as the rates in the
National Award.
4. Clause 11. — Leading Hands: Delete this clause
and insert in lieu—
11.—Leading Hands.
Any tradesperson placed in charge of three or
more tradespersons or of six employees shall be
paid as a leading hand tradesperson. Leading
Hand tradespersons shall receive $21.50 per week
above the minimum rate provided for a
tradesperson.
The rate herein prescribed shall be deemed to
form part of the ordinary rate of wages of the
employees concerned for all purposes of this
award.
5. Clause 12. — Special Rates and Provisions: Delete
this clause and insert in lieu—
12.—Special Rates and Provisions.
(1) Conditions respecting Special Rates:
(a) The special rates prescribed in this award
shall be paid irrespective of the times at
which work is performed and shall not be
subject to any premium or penalty
conditions.
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(b) Where more than one of the above rates
provides payments for disabilities of
substantially the same nature then only
the highest of such rates shall be
payable.
(2) Bitumen and Tar Work: Any employee
actually coming into contact with hot or viscous tar
or bitumen whereby his/her clothing becomes
injuriously affected shall be paid an allowance of 40
cents per hour in addition to the prescribed rate
unless protective material is used.
(3) Insulation: An employee handling charcoal,
pumice, granulated cork, silicate of cotton,
insulwool, slag wool or other recognised insulating
material of a like nature or working in the
immediate vicinity so as to be affected by the use
thereof shall be paid 40 cents per hour or part
thereof in addition to the rates otherwise prescribed
in this award.
(4) Hot Work:
(a) An employee who works in a place where
the temperature has been raised by
artificial means to between 46 and 54
degrees Celsius shall be paid 33 cents per
hour or part thereof in addition to the
rates otherwise prescribed in this award
or in excess of 54 degrees Celsius shall be
paid 40 cents per hour or part thereof in
addition to the said rates.
(b) Where such work continues for more
than two hours the employee shall be
entitled to a rest period of 20 minutes after
every two hours work without loss of pay
not including the special rate prescribed
in paragraph (a) of this subclause.
(5) Cold Work:
(a) An employee required to work in a place
where the temperature is lowered by
artificial menas to less than 0 degrees
Celsius shall be paid 33 cents per hour or
part thereof in addition to the rates
otherwise prescribed in this award.
(b) Where such work continues for more
than two hours the employee shall be
entitled to a rest period of 20 minutes after
every two hours work without loss of pay
not including the special rate prescribed
in paragraph (a) of this subclause.
(6) Confined Space: An employee required to
work in a confined space being a place the
dimensions or nature of which necessitates
working in a cramped position or without
sufficient ventilation shall be paid 40 cents per
hour or part thereof in addition to the rates
otherwise prescribed in this award.
(7) Swing Scaffold:
(a) An employee employed:
(i) on any type of swing scaffold, or
any scaffold suspended by rope or
cable, or bosun's chair or
cantilever scaffold, or
(ii) on a suspended scaffold requiring
the use of steel or iron hooks or
angle irons at a height 6.1 m or
more above the nearest horizontal
plane, shall be paid $2.36 for the
first four hours or part thereof and
48 cents for each hour thereafter
on any day in addition to the rates
otherwise prescribed.
No apprentice with less than two
years' experience shall use a swing
scaffold or bosun's chair.
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Provided that no allowance
shall be payable for working on
such scaffolds when used under
bridges or jetties unless the height
of the scaffold above the water
exceeds one metre.
(8) Explosive Powered Tools: An operator of
explosive powered tools, being an employee
qualified in accord with the laws and regulations of
the state of Western Australia to operate explosive
powered tools who is required to use an explosive
powered tool shall be paid 77 cents for each day on
which he/she uses such a tool in addition to the
rates otherwise presscribed in this award.
(9) Wet Work: An employee required to work in
a place where water is continually dripping on
him/her so that his/her clothing and boots become
wet or where there is water underfoot shall be paid
33 cents per hour or part thereof in addition to the
rates otherwise prescribed in this award.
(10) Dirty Work: An employee engaged on
excessively dirty work shall be paid 33 cents per
hour or part thereof in addition to the rates
otherwise prescribed in this award.
(11) Toxic Substances:
(a) An employee required to use toxic
substances or materials of a like nature
shall be informed by the employer of the
health hazards involved and instructed in
the correct and necessary safeguards
which must be observed in the use of such
materials.
(b) An employee using such materials will be
provided with and shall use all safeguards
as are required by the appropriate
Government Authority in the absence of
such requirement such safeguards as are
determined by a competent authority or
person chosen by the union and the
employer.
(c) An employee using toxic substances or
materials of a like nature shall be paid 40
cents per hour extra. Employees working
in close proximity to employees so
engaged shall be paid 30 cents per hour
extra.
(d) For the purpose of this subclause all
materials which include or require the
addition of a catalyst hardener and
reactive additives or two pack catalyst
system shall be deemed to be materials of
a like nature.
(12) Fumes: An employee required to work in a
place where fumes of sulphur or other acid or other
offensive fumes are present shall be paid such rates
as are agreed upon between the employee and the
employer.
(13) Asbestos: Employees required to use
materials containing asbestos or to work in close
proximity to employees using such materials shall
be provided with and shall use all necessary
safeguards as required by the appropriate
occupational health authority and where such
safeguards include the mandatory wearing of
protective equipment (i.e. combination overalls
and breathing equipment or similar apparatus)
such employee shall be paid 40 cents per hour extra
whilst so engaged.
(14) Secondhand Timber: Where, whilst
working with secondhand timber, an employee's
tools are damaged by nails, dumps or other foreign
matter on the timber he/she shall be entitled to an
allowance of $ 1.12 per day on each day upon which
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the tools are so damaged provided that no
allowance shall be payable under this clause
unless it is reported immediately to the employer's
representative on the job in order that the claim
may be proved.
(15) Computing Quantities: An employee, other
than a leading hand, who is regularly required to
compute or estimate quantities of materials in
respect of the work performed by others shall be
paid $2.36 per day or part thereof in addition to the
rates otherwise prescribed in this award.
(16) Scaffolding Certificate Allowance: A
tradesperson who is the holder of a scaffolding
certificate or rigging certificate issued by the
Department of Labour and Industry and is
required to act on that certificate whilst engaged on
work requiring a certificated person shall be paid
33 cents per hour or part thereof in addition to the
rates otherwise prescribed in this award but this
allowance shall not be payable cumulative on the
allowance for swing scaffolds.
(17) Spray Application — Painters: A painter
engaged on all spray applications carried out in
other than a properly constructed booth
approved by the Department of Labour and
Industry shall be paid 33 cents per hour or part
thereof in addition to the rates otherwise
prescribed in this award.
(18) A plumber doing work in a ship of any
class:
(a) Whilst under way; or
(b) In a wet place, being one in which the
clothing of an employee necessarily
becomes wet to an uncomfortable degree
or one in which water accumulates
underfoot; or
(c) In a confined space; or
(d) In a ship which has done one trip or more
in a fume or dust-laden atmosphere, in
bilges, or when cleaning blockages in soil
pipes or waste pipes or repairing brine
pipes shall be paid 47 cents per hour or
part thereof in addition to the rates
otherwise prescribed; or
(e) A plumber carrying out pipework, on a
ship of any class under the plates in the
engine and boiler rooms and oil fuel
tanks shall be paid 96 cents per hour or
part thereof in addition to the rates
otherwise prescribed.
(19) Well Work: A plumber required to enter a
well nine metres or more in depth for the purpose
in the first place of examining the pump, pipe or
any other work connected therewith, shall be paid
$1.68 for such examination and 62 cents per hour
extra thereafter for fixing, renewing or repairing
such work.
(20) Plumbers on Sewerage Work: Plumbers or
apprentices in their third, fourth and fifth year on
work involving the opening up of drains or waste
pipes for the purpose of clearing blockages or for
any other purpose or work involving the cleaning
out of septic tanks or dry wells shall be paid a
minimum of $1.68 per day, in addition to the
prescribed rate, whilst so employed.
(21) Setter Out: A setter out in a joiner's shop
shall be paid $3.16 per day in addition to the rates
otherwise prescribed by this award but where an
employee qualifies for an allowance under this
subclause and also Clause 11. — Leading Hands —
the employee shall be paid whichever amount is
the higher but not both.

(22) Detail Employee: A detail employee shall
be paid $3.16 per day in addition to the rates
otherwise prescribed by this award but where an
employee qualifies for an allowance under this
subclause and also Clause 11. — Leading Hands of
this award — the employee shall be paid whichever
amount is the higher but not both.
(23) Grinding Facilities: The employer shall
provide adequate facilities for the employees to
grind tools, and employees shall be allowed time to
use the same whenever reasonably necessary.
(24) Painters:
(a) Lead Paint Surfaces: No surface painted
with lead paint shall be rubbed down or
scraped by a dry process.
(b) Width of Brushes: All paint brushes shall
not exceed 12.7 cm in width and no
kalsomine brush shall be more than
20.3 cm in width.
(c) Meals not to be taken in Paint Shop: No
employee shall be permitted to have a
meal in any paint shop or place where
paint is stored or used.
(d) Lead paint shall not be applied by a spray
to the interior of any building.
(e) All employees (including apprentices)
applying paint by spraying shall be
provided with full overalls and head
covering and respirators by the
employer.
(f) Where from the nature of the paint or
substance used in spraying, a respirator
would be of little or no practical use in
preventing the absorption of fumes or
material from substance used by an
employee in spray painting the employee
shall be paid a special allowance of 85
cents per day.
(g) Water and Soap: Water and soap shall be
provided in each shop or on each job by
the employer for the use of painters. Five
minutes shall be allowed at lunch and
knock off time for washing of hands.
(h) Electrical Sanding Machines: The use of
electrical sanding machines for sanding
down paint work shall be governed by the
following provisions:
(i) The weight of each such machine
shall not exceed six kg.
(ii) The employer operating any such
machine shall endeavour to
ensure that each such machine
together with all electrical leads
and associated equipment, is kept
in a safe condition, and shall if
requested so to do by any
employee, but not more often than
once in four weeks, cause the same
to be inspected under the
provisions of the Electricity Act
and the regulations made
thereunder.
(iii) The employer shall provide and
supply a respirator of suitable type
to each employee and shall
maintain same in an effective and
clean state at all times.
(iv) The employer shall also provide
and supply goggles of a suitable
type. Provided that goggles with
celluloid lenses shall not be
regarded as suitable.
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(v) All employees shall use the
protective equipment supplied
when using electrical sanding
machines of any type.
(vi) Employees on cranes shall be
supplied with safety belts or other
appliances to serve the same
purposes.

(25) Unusually
Obnoxious
Conditions:
Employees who are called upon to work in
unusually obnoxious conditions for which no
special rate is prescribed, shall be paid such extra
rate (if any) as may be agreed upon between the
representatives of the employer and the Union, or
failing agreement, as shall be determined by a
Board of Reference.
(26) First Aid Outfit: On each job the employer
shall provide a sufficient supply of bandages and
antiseptic dressings for use in cases of accident.
(27) An employee who is a qualified First Aid
Person and is appointed by the employer to carry
out first aid duties in addition to his/her usual
duties shall be paid an additional rate of $1.13 per
day.
(28) (a) The employer shall supply a safety
helmet for each of the employees requesting one on
any job where, pursuant to the regulations made
under the Construction Safety Act 1972, an
employee is required to wear such helmet.
(b) Any helmet so supplied shall remain the
property of the employer and during the time it is
on issue, the employee shall be responsible for any
loss or damage thereto, fair wear and tear
attributable to ordinary use excepted.
(29) Provision of Boiling Water: The employer
shall, where practicable provide boiling water for
the use of the employees on each job at lunch
time.
(30) Sanitary Arrangements: The employer
shall comply with the provisions of section 102 of
the Health Act 1911.
(31) Attendants on Ladders: No employee shall
work on a ladder at a height of over 6.1 m from the
ground when such a ladder is standing in any
street, way or lane where traffic is passing to and
fro, without an assistant on the ground.
(32) The Secretary or any authorised Officer of
the Union shall have the right to visit any job for
the purpose of ascertaining whether work is being
performed in accordance with the provisions of the
Construction Safety Act 1972, and any regulations
made thereunder. Should he/she be of the opinion
that the work bei ng carried out is not in accord with
those provisions the secretary or any authorised
Officer of the Union shall inform the employer and
the employees concerned accordingly and may
report any alleged breach of the Act or the
regulations to the Chief Inspector of Construction
Safety.
(33) Where the employer provides transport to
and from the job the conveyance used for such
transport shall be provided with suitable seating
and weatherproof covering.
(34) Height Money: An employee required to
work on a spire tower, radio mast or tower, crane or
silo which exceeds 15 m in height shall be paid 33
cents per hour or part thereof, with an additional 33
cents per hour or part thereof, for work above each
further 15 m.
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(35) Obnoxious Cargoes: Any employee, when
he/she is performing duties which bring him/her
into contact with obnoxious cargoes, carrying in
the case of Waterside Workers an extra rate or
where working in the vicinity of such cargoes while
being handled by Waterside Workers and in such
case is subject to the same disability as the
Waterside Workers, shall be paid the extra rate in
addition to the rate otherwise payable to him.
(36) Work Under Wharves: Any employee
required to work under the wharf shall be paid in
addition to the normal rate of pay an allowance of
27 cents per hour whilst so employed. Provided this
allowance shall be paid in lieu of any other special
allowance for which a claim might be made.
(37) Buoy Money: Any employee engaged in the
maintenance or servicing of beacons erected in
the water and buoys while afloat shall be paid $2.32
per day extra.
(38) Safety Footwear: One pair of safety
footwear shall be issued to those employees agreed
upon between the parties free of cost in January
1981. Replacement to be made free of cost on the
basis of fair wear and tear provided that upon the
issue of the replacement pair the old pair shall be
returned.
Any employee accepting an issue of safety
footwear shall at all times wear such safety
footwear during working hours.
(39) Dry-Cleaning Allowance:
(a) The employer shall launder free of cost,
the Industrial Clothing issued to
employees.
(b) In lieu of the provisions of paragraph (a)
of this subclause the employer may pay
such employees at the rate of $8.50 per
week with respect to each week or part
thereof the employee is employed by the
employer.
(c) The provisions contained in paragraphs
(a) and (b) of this subclause shall not
apply in respect of any period during
which the employee is absent from
work.
(40) Winter Coats: One winter coat similar to
that issued to Waterside Workers shall be issued
free of cost once every three years to those
employees agreed upon between the parties. When
agreement cannot be reached in any particular
case the dispute shall be referred to the
Commission for determination.
(41) Any dispute which may arise between the
parties in relation to the application of any of the
foregoing special rates and provisions may be
determined by the Board of Reference or as
otherwise provided.
6. Clause 17. — Overtime: Delete paragraph (a) of
subclause (3) of this clause and insert in lieu—
(3) (a) When an employee is required to
continue working for more than two hours after
his/her usual knock off time without being notified
on the previous day he/she shall be supplied with
any meal required or be paid an allowance of 59
cents for such meal.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
State School Teachers' Union of
Western Australia (Incorporated)
and
The Council of Hedland College
and Others.
No. A19 of 1988(R).
COMMISSIONER GJ. MARTIN.
5th day of February 1990.
Corrected Order.
HAVING heard Mr T. Boronovskis on behalf of the
Applicant and Mr R. Horstman on behalf of the
Respondents, and by consent, the Commission
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 and being satisfied that
the State Wage Principles enunciated by a Commission
in Court Session in General Order Matter No. 1940 of
1989 on the 8th day of September 1989 have been
complied with hereby makes the following award.
[L.S.]

(Sgd.) G.J. MARTIN,
Commissioner.

Schedule.
1—Title.
This award shall be known as the "Community
Colleges" Award 1990 and replaces Award No. A21 of
1986 as varied.
1.
2.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

2.—Arrangement.
Title.
Arrangement.
State Wage Principles — 1989.
Area and Scope.
Term.
Definitions.
Appointment Provisions.
Contract of Service.
Limited Term Employees.
Part-Time Employees.
Salaries.
Hours of Duty.
Annual Increments.
Annual Leave.
Sick Leave.
Long Service Leave.
Maternity Leave.
Parenting Leave.
Bereavement Leave.
Special Leave with Pay.
Professional Experience Programmes.
Study Leave.
Higher Duties.
Locality Allowances.
Travelling Allowances.
Deduction of Union Subscriptions.
Leave to Attend Union Business.
Trade Union Training Leave.
Liberty to Apply.
Schedule A — Salaries.
Schedule B — Part-Time Provisions.
Schedule C — List of Respondents.

2A.—State Wage Principles — 1989.
It is a term of this award that the Union undertakes
for the duration of the Principles determined by the
Commission in Court Session in Application No. 1940

of 1989 not to pursue any extra claims, award or over
award except when consistent with the State Wage
Principles.
3.—Area and Scope.
This Award shall apply to all academic employees as
defined, employed in the respondent Colleges in the
State of Western Australia.
4.—Term.
The term of this Award will be one month on and
from the 5th day of February 1990 except where liberty
to apply is reserved.
5.—Definitions.
(1) "Academic employee or Academic staff means
those persons employed in the classifications listed in
Schedule A — Salaries of this award or any person by
whatever name described who performs all or part of
the duties of the aforesaid persons and includes persons
employed in a relieving capacity in substitution for
those persons but not so as to describe a person whose
major and substantial employment is clerical work and
does not include persons employed on a sessional
basis.
"Council" means the Council of the College and
includes any person authorised by the Council to act on
its behalf.
"Limited Term Employee" means a member of the
academic staff employed on a full-time or fraction of
full-time contract of specified duration.
"Part-time employee" means a member of the
academic staff employed on teaching contact duties
only and employed in accordance with Schedule B —
Part-Time Provisions of this award.
"Spouse" means wife or husband and shall include
the partner in the case of couples living together in a de
facto relationship.
(2) It is agreed that the question of whether or not
Heads of School should be included in the award is not
yet agreed and liberty is reserved to the applicant to
apply to include such persons at any time.
6.—Appointment Provisions.
(1) Date of Employment: The date of employment
shall be deemed to be the date on which the appointee
would have commenced his/her journey had he/she
travelled by the most direct practicable route to take up
his/her appointment, or that date at which his/her
previous employment terminated, according to
whichever is the later. Alternatively, the date of
appointment may be a date agreed to by the employee
and the employer.
(2) Travelling Expenses: The employer will pay the
cost of the most economical air fares for the appointee,
his/her spouse and dependants under the age of 18 but
also including a dependant who is a disabled child
under the age of 25, from the appointee's place of
residence to the place of employment.
(3) Removal Expenses.
(a) Inter State: Academic employees recruited
from areas outside the locality will be entitled
to reimbursement of removal expenses on the
same basis as apply to permanent officers
employed under the provisions of the Public
Service Act.
(b) Intra State and Overseas: Academic
employees recruited from other States and
overseas will be allowed reimbursement of
removal expenses to the same extent as is
applied to academic employees recruited at
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WAIT, UWA and WACAE and adjusted to
allow for the journey between Perth and the
College.
(4) Settling In Alowance: A new appointee recruited
from outside the locality will be entitled to a settling in
allowance.
The settling in allowance shall be the equivalent of
one per cent of the annual salary of Level 8 in Schedule
A — Salaries of this award and one-half of one per cent
of the same salary for the appointee's spouse and each
of the appointee's dependants.
Provided that the Settling In Alowance shall be paid
once only in respect of a family unit and once only if the
Council should employ both spouses.
(5) Repayment on Early Resignation: Where an
employee has been paid or has paid on their own
behalf, travelling expenses, removal expenses, and
settling in allowances, and where the employee resigns
before the expiry of two years from the date of
appointment the employee may be required to refund to
the employer that portion of these expenses paid on the
employee's behalf calculated as follows:
Total relevant expenses x complete months remaining in period
24
(6) Accommodation Alowance: The necessary and
reasonable cost of hotel accommodation in transit and
on arrival will be met by the College up to a maximum
of one month. The Council may agree to extend this
period where an appointee has been granted a housing
entitlement.

7.—Contract of Service.
(1) The appointment of each employee shall in the
first instance be employment on probation only, which
probationary period shall be for 12 months.
(2) At any time during the probationary period the
contract of employment may be terminated by the
employer or employee by six weeks written notice or by
payment in lieu of notice,
(3) At least two months before the completion of the
probationary period, the Council shall decide to:
(a) allow the probationary period to lapse; or
(b) appoint the person as an academic employee;
or
(c) extend the probationary employment for a
time not exceeding a further 12 months.
Provided that the probationary period may be
extended to provide the employer with a
teaching period equivalent to two semesters in
which to assess the employee but where the
extension is for any other reason the employer
shall advise the employee in writing of those
aspects of the employee's performance of the
required duties, which warrant the
extension.
(4) Where the Council extends the period of
probationary employment, the contract of employment
may be terminated as set out in subclause (2) of this
clause.
(5) The contract of employment of an academic
employee may be terminated by either party hereto
giving three months' notice in writing, or such lesser
period as agreed between the parties, or by payment of
the equivalent salary by either party in lieu of such
notice. This provision shall apply in the case of limited
term employees unless a period of notice is expressly
provided for in the limited term contract of service.
(6) Notwithstanding the foregoing, nothing shall
prevent the employer from terminating the contract of
an employee without due notice if the employee is
deemed guilty of misconduct. An employee so
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terminated shall be provided in writing with the alleged
facts of the misconduct upon which the decision to
terminate was made.
(7) An employee whose employment is confirmed as
tenured shall hold that position until the employee:
(a) retires;
(b) resigns; or
(c) has his/her contract of employment terminated by the employer in accordance with this
clause.
(8) An employee having attained 55 years of age shall
be entitled to retire upon giving three months' notice in
writing.
(9) Every employee shall retire on attaining the age
of 65 years, excepting that when it would benefit the
College, the Council may allow such employee to
continue to the end of the calendar year in which the age
of 65 years is attained.
(10) Nothing herein contained shall prevent the
employer and employee by agreement changing the
contract of employment from full-time to a fraction of
full-time or vice versa but not so as to effect the tenure of
the employee.
8.—Limited Term Employees.
(1) Notwithstanding the provisions of Clause 7.—
Contract of Service of this award, any person employed
for a limited term shall be advised in writing of the
appointment, such advice shall specify the dates of
commencement
and
termination
of
their
employment.
(2) Limited term employees (full-time) shall be
entitled to all rights and conditions as are provided in
this award for employees with tenure excepting
professional experience programmes and maternity
leave.
(3) Limited term employees (fraction of full-time)
shall be entitled to all rights and conditions as are
provided for employees with tenure excepting
professional experience programmes and maternity
leave but vacation leave, sick leave, long service leave
and the like shall be paid pro rata to the full-time
rate.
(4) Where a public holiday falls on a day upon which
fraction of full-time employees would normally work,
they shall be paid for that public holiday notwithstanding that their normal day is transferred to another day
during the week in which the holiday falls.
9.—Part-Time Employees.
Any employee engaged as a part-time employee will
not be entitled to any of the provisions of this award
other than those provided in Schedule B — Part-Time
Provisions of this award.
10.—Salaries.
(1) Salaries and Salary ranges shall be in accordance
with Schedule A — Salaries of this award.
(2) Salaries shall be paid fortnightly by direct funds
transfer to the credit of an account nominated by the
employee at a bank, building society or credit union
approved by the Under Treasurer or an Accountable
Officer.
Provided that where such form of payment is
impractical or where some exceptional circumstances
exist, and by agreement with the Council and the
Union, payment may be made by cheque.
(3) The salaries of employees set out in Schedule A —
Salaries of this award shall be varied at the same time as
the salaries contained in the Government School
Teachers Salaries Award (1981) so as to maintain the
relativities.
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11 .—Hours of Duty.
(1) Academic employees will have teaching duties of
800 hours per year and these are to be worked as agreed
by prior arrangement between the individual academic
staff member and the employer. These duties will
normally be worked as 22 hours per week over 36
teaching weeks or 20 hours over 40 teaching weeks per
year and shall not include enrolment, examination or
examination marking periods.
(2) (a) Compensation for teaching hours in excess of
88 in a four week period or more than 10 hours in excess
of the weekly teaching load, due to short, intensive
courses or "block release" courses shall be by either:
(i) allowing time off in lieu on the basis of IVs
hours for each hour in excess of normal
teaching load. Such time off in lieu to be taken
by agreement between the employee and the
employer at a time convenient to the College:
or
(ii) payment at the rate of 1 Vz hours for each hour
in excess of normal teaching load.
Provided that the hourly rate shall be determined by
dividing the staff member's fortnightly salary by 75 with
the maximum hourly rate payable not exceeding the
hourly rate payable to a Lecturer Level 13 contained in
Schedule A to this Award.
(b) Prior to scheduling an activity which will lead to
entitlements under this clause, the College and the
Lecturer/s concerned will agree whether compensation
shall be provided as set out in subparagraph (i) or (ii) of
paragraph (a) of this subclause.
(c) Alternative arrangements to compensate for
excess teaching hours may be negotiated between an
individual College and the appropriate SSTLTWA
branch, subject always to the approval of the Office of
Industrial Relations and the State School Teachers'
Union of Western Australia.
(3) Except when an employee is absent from duty on
leave in accordance with the provisions of this award, or
as approved by the employer, employees are required to
be in attendance at the College at such times as are
necessary to maintain the efficient operations of the
College.
(4) All contact hours worked beyond 5.00 p.m. or on
weekends will be compensated with 1.5 hours' time off
during normal working hours.
(5) Any disagreement arising between the parties
upon the application of subclause (3) of this clause may
be referred to the Commission for determination.
12.—Annual Increments.
(1) The salary of an employee shall be progressively
increased subject to satisfactory service from the
minimum to the maximum of the applicable salary
range, by annual increments to the annual increment
date of subclause (2) of this clause. Incremental
movements shall be in accordance with the provisions
of Schedule A — Salaries of this award.
(2) Each annual increment date shall be determined
from the date of commencement with the employer in
accordance with the following:
(a) Appointed 1 December to 28 or 29 February.
Increment date — 1 January.
(b) Appointed 1 March to 31 May. Increment date
— 1 April.
(c) Appointed 1 June to 31 August. Increment
date — 1 July.
(d) Appointed 1 September to 30 November.
Increment date — 1 October.

1211

(3) Where an employee is employed fraction of fulltime and the aggregate of their service equates to a year
of service of a full-time employee they shall be paid
increments pursuant to subclause (1) of this clause.
13.—Annual Leave.
(1) An employee shall be entitled in addition to
gazetted Public Service Holidays to leave of absence for
recreation at the rate of six weeks on full salary for each
completed period of 12 months' continuous service.
Entitlements to recreation leave will be recorded one
year in advance on the 1st day of January each year and
subject to subclause (3) of this clause may be taken at
any time during the accrual year and up to Friday of the
week prior to the commencement of the first semester of
the following year. The leave prescribed by this clause is
inclusive of leave granted to Public Sector Employees
for the location of the employee.
(2) An employee who is first appointed from a date
after 1 January, shall, for continuous service to 31
December next following, be recorded as able to request
pro rata annual recreation leave in accordance with the
following table —
Completed calendar
months of service
in that year
1234 5 6 7 8 9 10 11
Pro rata annual
leave credit
2 5 7 9 12 15 17 20 22 24 27
(3) The time during which an employee may take
annual recreation leave shall, in every case, be such as is
approved by the Council.
(4) Annual Leave not taken during the accrual year
or before the Friday of the week prior to the
commencement of the first semester of the following
year, shall be regarded as having been taken, unless the
permission of the Council has been obtained to defer all
or some of the accrued leave. Leave deferred in
accordance with this subclause shall be regarded as
having been taken the following year unless the
permission of Council has been obtained to further
defer some or all of the deferred leave.
(5) An employee who resigns or retires, or whose
appointment is terminated after having been granted
annual recreation leave, shall refund the value of any
unearned portion of such leave calculated by deducting
from the annual recreation leave provision that
portion to which the employee was entitled in
accordance with the table in subclause (2) of this
clause.
(6) Should any gazetted Public Service Holiday
occur during the period an employee is absent on
annual recreation leave and such day would normally
be an ordinary working day for the employee, a day in
lieu of each holiday shall be added to annual recreation
leave entitlement.
(7) Employees shall be entitled to a loading on
annual leave on the last pay day of each year in respect
of annual leave accrued since January of that year. The
payment shall be calculated as l71/2 per cent of the
employee's current salary with respect to a maximum of
four weeks' annual recreation leave provided that the
maximum amount payable shall not exceed the
Australian Statisticians calculation of the national
average weekly earnings per employed male unit
(Original Series) for the September quarter of the leave
accrual year.
(8) Notwithstanding any other provision of this
Award, no annual leave loading shall be paid on pro
rata annual leave due on resignation.
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14.—Sick Leave.
(1) (a) An employee will be credited one year in
advance on the 1st day of January each year with a sick
leave entitlement of 10 days per annum on full pay and
five days on half pay and this entitlement will be
cumulative.
(b) An employee who is first appointed from a date
after the 1st day of January shall, for continuous service
to the 31 st day of December following, be credited at the
date of appointment with pro rata sick leave entitlement in accordance with the following table —
Completed calendar
months of service
in that year
1 23456789 10 11
Pro Rata Sick Leave Entitlement (Working Days)
on full pay
12 2 3 4 5 5 6 7 8 9
on half pay
1 22234455
(c) An employee engaged full-time may also be
credited
with
any
continuous
recognised
employment.
(2) An application for leave of absence on the
grounds of illness exceeding two consecutive working
days shall be supported by the certificate of a registered
medical practitioner, or where the nature of illness
consists of a dental condition and the period of absence
does not exceed five consecutive working days, by a
certificate of a registered dentist.
(3) The number of days' leave of absence which may
be granted without production of a medical or dental
certificate shall not exceed in the aggregate five working
days in any one calendar year.
(4) At any time after one month's continuous
absence on account of illness from the date of a first
medical certificate, the Council may require an
employee —
(a) to submit a further medical certificate
supporting continuation of the absence; and
(b) after six months' continuous absence to
undergo a medical examination and other
tests such as a registered medical practitioner
nominated by the Council may require, at the
expense of the Council.
(5) Arrangements shall be made for the immediate
superior to be informed forthwith by an employee who
is unfit for duty as a consequence of an illness or injury.
As soon as reasonably possible thereafter, the employee
shall make a formal application for sick leave to cover
the absence from duty; otherwise the absence shall be
treated as being leave without pay.
(6) Additional sick leave may be provided in special
circumstances by decision of the Council.
(7) Where an employee is ill during a period of —
(a) annual leave for recreation — for a period of at
least seven continuous days; or
(b) long service leave — for a period of at least 14
continuous days; and
produces at the time, or as soon as possible thereafter,
medical evidence satisfactory to the Council that as a
result of illness the employee was confined to a place of
residence or a hospital, the employee, with the approval
of the Council, shall be granted additional leave
equivalent to the number of normal working days
during which the employee was so confined at a time
convenient to the Council.
(8) Illness during a professional experience
programme shall not qualify for additional sick leave or
absence for professional experience programme.
(9) (a) An employee who suffers personal injuries by
accident necessitating absence from work shall be
granted sick leave entitlement providing the absence
caused by the accident is within the provisions of the
Workers' Compensation and Assistance Act 1981.
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(b) Provided that where the employee is unable to
resume duty at the expiration of a period of 26 weeks,
such further leave as is required shall be granted but
half the period of such further leave shall be debited
against the employee's sick leave entitlement.
15.—Long Service Leave.
(1) Each employee who has completed a period of
seven years of continuous service but not including
service prior to the employee attaining the age of 18
years shall be entitled to three months' long service
leave on full pay.
(2) Each employee is entitled to an additional three
months of long service leave on full pay for each
subsequent period of seven years of continuous service
completed by the employee.
(3) For the purpose of determining an employee's
long service leave entitlement under the provisions of
subclauses (1) and (2) of this clause, the expression
"continuous service" includes any period during which
the employee is absent on full pay or part pay from the
employee's duties in the College but does not
include:—
(a) any period exceeding two weeks during which
the employee is absent on leave without pay,
unless the Council determines otherwise;
(b) any period during which the employee is
taking long service leave entitlement or any
portion thereof;
(c) any service by an employee who resigns, is
dismissed or whose services are otherwise
terminated other than service prior to such
resignation, dismissal or termination when
that prior service had actually entitled the
employee to long service leave under
subclause (1) or (2) of this clause.
(d) any period of service between the commencing date approved by the Council pursuant to
subclauses (5) and (6) of this clause and the
date on which an employee reduces his entitlement to the maximum approved under subclauses (5) and (6) of this clause.
(4) (a) Subject to the approval of the Council, an
employee shall take long service leave at any time
within three years of it becoming due.
Provided that the Council may approve the
deferment of taking long service leave beyond three
years in "exceptional circumstances".
"Exceptional circumstances" shall
include
retirement within five years of the date of entitlement.
(b) Approval to defer the taking of long service leave
may be withdrawn or varied at any time by the Council
giving the employee notice in writing of such
withdrawal or variation.
(c) Employees having an entitlement as at 18
February 1988, are required to clear one full entitlement
of long service leave before 18 February 1991.
(d) Employees having more than one entitlement to
long service leave as at 18 February 1988, shall be
required to clear one full entitlement within each three
years thereafter, until the employee's entitlement to
long service leave has been cleared.
(5) The Council may approve of the deferment of the
commencing date for taking long service leave for such
time as will permit an employee to accumulate an
entitlement up to a maximum period of six months'
leave. Such approval may be withdrawn or varied at any
time by the Council giving the employee notice in
writing of the withdrawal or variation.
(6) The Council may approve of the deferment of the
commencing date for taking long service leave for such
time as will permit an employee to accumulate an
entitlement for a period in excess of six months' leave in
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withdrawn or varied at any time by the Council giving
the employee notice in writing of the withdrawal or
variation.
(7) (a) On the first working day of March in each
year the Council shall by notice in writing advise each
relevant employee —
(i) of the amount of long service leave to which
the employee is then entitled under subclauses
(1) and (2) of this clause.
(ii) of the amount of long service leave to which
the employee will become entitled at any time
during the next succeeding 12 months.
(b) The notice referred to in paragraph (a) of this
subclause shall require the employee to furnish to the
Council within one month of the receipt by the
employee of the notice, particulars of the dates between
the employee desires to take the long service leave or
part thereof to which the employee is or will become
entitled, and whether, to what extent and for what
reasons the employee desires to take the leave on full or
half pay or desires to defer the taking of the leave.
(8) An employee who desires to be granted a period
of long service leave shall give at least two months'
notice in writing of the fact prior to the commencement
of the semester preceeding that in which the leave is
proposed to be taken and shall make application to the
Council on the form approved by the Council, on which
form the employee shall state the amount of leave the
employee requires and the date from which the
employee desires the leave to commence, but in case of
emergency and for reasons to be stated in writing an
employee may at any time apply to the Council on such
form for any long service leave due to the employee.
(9) The Council may subject to the College's
convenience approve an employee's application to
take —
(a) a complete entitlement of long service leave on
full or half pay; or
(b) a portion of long service leave entitlement on
full or half pay, subject to the portion being
one completed month's entitlement or a
multiple thereof.
(10) An employee may, subject to the Council's
approval and prior to commencing Long Service Leave
request the substitution of the commencement date for
the leave.
(11) (a) Where an employee was, immediately prior
to being employed with the College, an employee in the
service of the Commonwealth or of any other State of
Australia or any State or Commonwealth body as
recognised by the Council for the purpose of this clause
and the period between the date when the employee
ceased previous employment and the date the employee
commenced employment with the College does not
exceed one week, or such further period as the Council
determines, that employee shall be entitled to long
service leave determined in the following manner —
(i) the date on which the employee would have
become entitled to long service leave had the
employee remained in the former
employment; or
(ii) the date determined by —
(aa) calculating the pro rata portion of long
service leave to which the employee
would have been entitled up to the date
of appointment under this Award, in
accordance with the provisions that
applied to the employee's previous
employment referred to, but in
calculating that period of pro rata long
service leave, any long service leave
taken or any benefit granted in lieu of
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any such long service leave during that
employment shall be deducted from
any long service leave to which the
employee may become entitled under
this clause; and
(bb) by calculating the balance of the long
service leave entitlements of the
employee upon the appointment to the
College.
(b) An employee previously employed in the service
of the Commonwealth or of any State of Australia or
any State or Commonwealth body as recognised by the
Council shall not proceed on any period of long service
leave without the express approval of the Council until
the employee has served a period of not less than three
years' continuous service with the College.
(c) Nothing in this clause confers or shall be deemed
to confer on any employee previously employed in the
service of the Commonwealth or of any State of
Australia or of any Commonwealth or State body as
recognised by the Council, entitlement to a complete
period of long service leave that accrued in the
employee's favour prior to the date on which the
employee commenced employment with the College.
(12) A lump sum payment of the money equivalent
of any long service leave entitlement pursuant to this
clause and any proportional long service leave credit
shall be made to an employee who has at least three
years' service and:
(a) retires where such retirement is at or over the
age of 55 years; or
(b) whose employment is terminated on medical
grounds or incapacity; or
(c) who dies, in which case the pro rata sum will be
paid to the employee's estate.
16.—Maternity Leave.
(1) A pregnant employee may, no later than lOweeks
before the expected date of birth make application to
the Council for maternity leave for a period not
exceeding 12 months. Every application for maternity
leave shall be supported by the certificate of a registered
medical practitioner and such certificate shall indicate
the expected date of birth.
(2) The Council may grant the employee up to 12
months' maternity leave. Subject to subclause (3) of this
clause, the minimum period of absence on maternity
leave shall commence six weeks before the expected
date of birth and end six weeks after the day on which
the birth has taken place.
(3) An employee may apply to the Council to resume
duty within the six weeks after the day on which the
birth has taken place and the Council may approve the
application provided the application is supported by
the certificate of a registered medical practitioner
indicating that the employee is fit to resume duty.
(4) An employee may at any time whilst absent from
duty on maternity leave, make application to extend or
reduce the period referred to in the original application,
but so that the amended period complies with the
requirements of subclauses (2) and (3) of this clause and
the Council may grant permission in accordance with
the amended application.
(5) Nothing contained in this clause prevents the
grant of accrued annual leave or long service leave to an
employee in respect of the whole or any part of the
period referred to in subclause (2) of this clause.
(6) Except by reason of the grant of accrued annual
leave or long service leave an employee is not entitled to
salary in respect of the period of absence from duty
permitted in accordance with this clause.
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(7) Absence of an employee which has been
permitted in accordance with the provisions of this
clause shall not be deemed absence on sick leave.
(8) A pregnant employee who has not applied for
leave in accordance with the provisions of the clause
shall be deemed to have resigned from the College six
weeks before the date of birth.
(9) Liberty is reserved to the parties to apply to vary
subclause (6) of this clause at any time.
17.—Parenting Leave.
Liberty is reserved to the parties to apply to vary this
award at any time to provide for Parenting Leave.
18.—Bereavement Leave.
An employee shall, on the death within Australia of a
spouse, parent, child or step child be entitled, on notice,
to leave up to and including the day of the funeral of
such relation and such leave shall be without deduction
of pay for a period not exceeding two ordinary working
days. Proof of such death shall be furnished by such
employee to the satisfaction of the Council. Such leave
shall be limited to a maximum of three days within any
12 month period.
Provided that payment in respect of bereavement
leave is to be made only where the employee otherwise
would have been on duty and shall not be granted in
any case where the employee concerned would have
been off duty in accordance with a roster, or on long
service leave, annual leave, sick leave, workers'
compensation, leave without pay or on a public
holiday.
19.—Special Leave with Pay.
Liberty is reserved to the parties to apply to vary this
award at any time to provide for Special Leave with
Pay.
20.—Professional Experience Programmes.
(1) The Council may approve paid leave for an
employee with three years' continuous service to work
outside of the College in order to —
(a) maintain and improve the employee's
professional and vocational knowledge;
(b) obtain practical experience in the workplace
for which the employee is preparing
students; and
(c) where appropriate, undertake research.
(d) where appropriate, undertake an approved
course of study.
Except that such participation:
(i) shall not be automatic;
(ii) shall be based on the needs of the
College, the nature of the project
p. oposed by the staff member and his
capacity to make effective use of the
opportunity provided;
(iii) shall be subject to the financial
constraints of the College.
(iv) shall not exceed three months' leave for
any period of three years' continuous
service with the College.
(2) The Council's approval of Professional
Experience Programme leave shall be consistent with
the guidelines in the Tertiary Education Commission's
Report of Study Leave in Universities and Colleges of
Advanced Education of 1978.
(3) Any money received by the employee from
outside employment while on Professional Experience
Programme leave shall be refunded to the College
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except that deemed by the Council to be necessarily
incurred by the employee in pursuing the approved
programme.
21.—Study Leave.
(1) Subject to the convenience of the College, the
Council may approve paid study leave for a relevant
and approved course in accordance with the following
provisions:
(a) the employee may be released from non
lecturing duties for up to a maximum of four
hours per week.
(b) the employee may be released for up to a
maximum of one week during a non teaching
period for attendance at a residential
programme which is a compulsory
requirement of the approved course.
(2) Study leave provided under this clause shall not
be granted for that component of the course for which
study leave has already been granted and which is
designed to replace a failed unit.
(3) Liberty is reserved to the parties to apply to vary
this clause at any time.
22.—Higher Duties.
(1) An employee may be called upon to perform
temporarily the duties of another employee holding a
higher position than the employee currently holds.
(2) Subject to the provision of this clause an
employee who is required to perform the major and
substantial duties of a higher position for a period in
excess of five consecutive days shall be paid an
allowance equal to the difference between the
employee's own salary and the minimum salary of the
higher position.
(3) Where the employee acts from time to time in a
higher position which has an incremental range of
salaries and the periods aggregate to 12 months in a
period of 18 months they shall receive one increment
higher than the salary applicable prior to the date upon
which the twelfth month is attained. The foregoing
requirement shall obtain for any further aggregating
periods of 12 months.
(4) For the purposes of determining an entitlement to
payment of increments to an employee permanently
appointed to a higher position in which they have
previously acted such acting service will be used in
determining the length of service in the position.
(5) A higher duties allowance is payable during
annual leave where:
(a) the allowance has been paid continuously for
12 months prior to the taking of the leave; or
(b) the employee has been receiving the allowance for less than 12 months if during the
annual leave no-one else is paid the allowance
in respect to the same position and the
employee returns to the same higher
position.
23.—Locality Allowances.
Employees covered by the provisions of this Award
shall be entitled mutatis mutandis to the Locality
Allowances as apply to Government School Teachers
employed under the provisions of the Education Act
1928.
24.—Travelling Allowances.
Employees covered by the provisions of this Award
shall be entitled mutatis mutandis to the Travelling
Allowances including the Annual Leave Travel
concessions as apply to permanent officers employed
under the provisions of the Public Service Act 1978.
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25.—Deduction of Union Subscriptions.
(1) The employer shall deduct such subscriptions as
indicated by the Union. Subscriptions shall be
deducted from each pay period.
(2) Payroll Deduction Authority Forms shall be
completed by employees. Where the employer requires
a standard procuration form, that form shall be used.
(3) Where required by the employer or Union, the
Union Secretary, or person acting in his/her stead, shall
countersign all forms and forward them to the
employer's paymaster.
(4) (a) The employer shall commence deduction of
subscriptions from the first appropriate period
following receipt of a completed Payroll Deduction
Authority Form and continue deducting throughout
the employee's period of employment, except as
provided in subclause (5) of this clause or until that
Authority is cancelled in writing by the employee.
(b) Where the Payroll Deduction Authority Form
authorises the employer to deduct union subscriptions
in accordance with the rules of the Union, the Union
shall notify the employer in writing of the level of union
subscription to be deducted. The employer shall
implement any change to union subscriptions no later
than one month after being notified by the Union
except where the Union nominates a later date.
(5) The collection of any nomination fee, arrears,
levies or fines is not the responsibility of the
employer.
(6) The employer shall not make any deduction of
subscriptions from an employee's termination pay on
termination of service, other than normal deductions
for the preceding pay period.
(7) The employer shall forward subscriptions
deducted, together with supporting documentation, to
the Union at such intervals as are agreed between the
employer and the Union.

26.—Leave to Attend Union Business.
(1) (a) The employer shall grant paid leave during
ordinary working hours to an employee:
(i) who is required to give evidence before any
Industrial Tribunal;
(ii) who as a union-nominated representative of
the employees is required to attend
negotiations and/or conferences between the
Union and employer;
(iii) when prior agreement between the Union and
employer has been reached for the employee
to attend official union meetings preliminary
to negotiations or industrial hearings;
(iv) who as a union-nominated representative of
the employees is required to attend joint
union/management consultative committees
or working parties.
(b) The granting of leave pursuant to paragraph (a)
of this subclause shall only be approved:
(i) where an application for leave has been
submitted by an employee such application to
be submitted in reasonable time in advance;
(ii) for the minimum period necessary to enable
the union business to be conducted or
evidence to be given;
(iii) for those employees whose attendance is
essential;
(2) (a) Leave of absence will be granted at the
ordinary rate of pay.
(b) The employer shall not be liable for any expenses
associated with an employee attending to union
business.
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(c) Leave of absence granted under this clause shall
include any necessary travelling time in normal
working hours.
(3) (a) Nothing in this clause shall diminish the
existing arrangements relating to the granting of paid
leave for union business.
(b) An employee shall not be entitled to paid leave to
attend union business other than as prescribed by this
clause.
(c) The provisions of this clause shall not apply to
special arrangements made between the parties which
provide for unpaid leave for employees to conduct
union business.
(4) The provisions of this clause shall not apply
when an employee is absent from work without the
approval of the employer.
(5) The granting of leave pursuant to the provision of
subclause (1) of this clause is subject to the operation of
the College not being unduly affected.
27.—Trade Union Training Leave.
(1) Subject to the provisions of this clause:
(a) The employer shall grant paid leave of
absence to employees who are nominated by
their Union to attend short courses conducted
by the Australian Trade Union Training
Authority.
(b) Paid leave of absence shall also be granted to
attend similar courses or seminars as from
time to time approved by agreement between
the parties.
(2) An employee shall be granted up to a maximum
of five days' paid leave per calendar year for trade union
training or similar courses or seminars as approved.
However, leave of absence in excess of five days and up
to 10 days may be granted in any one calendar year
provided that the total leave being granted in that year
and in the subsequent year does not exceed 10 days.
(3) (a) Leave of absence will be granted at the
ordinary rate of pay.
(b) When a public holiday or school vacation falls
during the duration of a course, a day off in lieu of that
day will not be granted.
(4) The granting of leave pursuant to the provisions
of subclause (1) of this clause is subject to the operation
of the College not being unduly affected and to the
convenience of the employer.
(5) (a) Any application by an employee shall be
submitted to the employer for approval at least four
weeks before the commencement of the course,
provided that the employer may agree to a lesser period
of notice.
(b) All applications for leave shall be accompanied
by a statement from the Union indicating that the
employee has been nominated for the course. The
application shall provide details as to the subject,
commencement date, length of course, venue and the
authority which is conducting the course.
(6) A qualifying period of 12 months in the College's
employment shall be served before an employee is
eligible to attend courses or seminars of more than a
half day duration. The employer may, where special
circumstances exist, approve an application to attend a
course or seminar where an employee has less than 12
months' service.
(7) (a) The employer shall not be liable for any
expenses associated with an employee's attendance at
trade union training courses.
(b) Leave of absence granted under this clause shall
include any necessary travelling time in normal
working hours immediately before or after the course.
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28.—Liberty to Apply.
The parties reserve the right to apply to the
Commission after the date this Award comes into
operation in respect to the following matters:
(a) Maternity Leave with Pay [subclause (6) of
Clause 16].
(b) Parenting Leave (Clause 17).
(c) Study Leave (Clause 21).
(d) Special Leave with Pay (Clause 19).
(e) Definitions in relation to including the
classification "Head of School" in the
award.
Schedule A — Salaries.
(1) Lecturer Scale.
(a) 1. $20 249 — Normal minimum commencing point for lecturers possessing no relevant post secondary qualifications.
2. $21 879
3. $23 510
4. $25 142
5. $26 773 — Minimum commencing point
for graduate or equivalent
qualification (UG2, UG1)
without relevant experience.
6. $28 450 — Minimum commencing point
for trades lecturer with at least
five years' relevant post
apprenticeship experience.
7. $30 131
8. $31 809 — Normal maximum point for
lecturers possessing no relevant formal post secondary
qualifications.
9. $33 490
10. $35 170 — Normal maximum point for
lecturers not possessing
relevant graduate qualifications (UG2, UG1) or equivalent level.
11. $36 849
12. $38 529 — Normal maximum for lecturers with relevant graduate
qualifications. Progression
beyond this level requires a
relevant four year UG1
graduate qualification or
equivalent.
13. $40 210
14. $41 889
(b) A UG1 or UG2 qualification means an
advanced education or university level award
which meets the criteria for those qualifications
laid down from time to time by the Australian
Council for Tertiary Awards, or its predecessor.
(c) For Level 5, an approved equivalent means the
qualification should be of similar level
requiring a minimum of three years' full-time
study beyond the year 12 level of secondary
education at an advanced education level.
(d) Equivalent qualification for UG1 includes the
following:
• UG2 plus a relevant TAFE Diploma; or
• a three year UG1 or UG2 plus one year
post graduate award;
or any other equivalent level of qualification
approved by the employer.
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(2) Head of Department.
(a)
1. $45 979.
2. $47 609.
(b) A Head of Department becomes entitled to
progress to point 2 of the salary scale on the
anniversary of his/her appointment as a Head
of Department.
(3) Allowances: Administrative and Management
allowances shall be payable to staff appointed to the
Lecturer Scale in accordance with the following
provisions:
(a) the allowance shall be payable only in respect
of special duties assigned from time to time by
the Director;
(b) an Administration allowance of $1 040 shall
be payable for significant administrative
responsibility involving the organisation and
supervision of resources for programmes;
and
(c) a Management allowance of $2 080 shall be
payable for significant programme management
responsibilities
including line
responsibility for full-time staff and budget
control.
(4) Fraction of Full-Time: Where the employment is
on a fraction of full-time basis the salary payable shall
be a proportion of the appropriate full-time salary
prescribed by this clause for that employee, according
to the fraction of full-time being worked.

Schedule B — Part-Time Provisions.
Group A $48.78 per hour.
Group B $40.23 per hour.
Group C $37.49 per hour.
Group D $29.38 per hour.
Group E $25.22 per hour.
(1) Classes in Groups B to E are determined in
accordance with the guidelines used by the Technical
Education Division of the Education Department.
(2) This scale will be adjusted annually in
accordance with any change in full-time academic
salaries.
(3) Part-time employees will be paid the hourly rates
in this schedule or by such contract sum as may be
agreed between the part-time employee and the
employer.
(4) This schedule shall come into effect on and from
1 July 1989 notwithstanding the operative date of any
other part of the award.

Schedule C — List of Respondents.
Hedland College.
Kalgoorlie College
Karratha College.
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FERRIES MASTERS' AND ENGINEERS'
(TRANSPORT TRUST) AWARD No. 8 of 1965.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Merchant Service Guild of Australia,
Western Australian Branch, Union of
Workers and Another
and
Metropolitan (Perth) Passenger
Transport Trust.
No. 2435 of 1989(R).
COMMISSIONER G.J. MARTIN.
21st day of November 1989.
Corrected Order.
HAVING heard Mr P. Rix on behalf of the Applicants
and Mr G.A Wibrow on behalf of the Respondent, and
by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
and being satisfied that the State Wage Principles
enunciated by a Commission in Court Session in
General Order Matter No. 1940 of 1989 of the 8th day of
September 1989 have been complied with, hereby
orders —
That the Ferries Masters' and Engineers'
(Transport Trust) Award No. 8 of 1965 as varied be
further varied and consolidated in accordance
with the following Schedule and that such
variation shall have effect from the beginning of
the first pay period commencing on or after the 21 st
day of November 1989.
[L.S.l

(Sgd.) G.J. MARTIN,
Commissioner.

Schedule.
1.—Title.
This Award shall be known as the "Ferries Masters'
Engineers' and Deckhands' (Transperth) Award" 1964
as varied and consolidated.

2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.

-Arrangement.
Title.
Arrangement.
State Wage Principles — September 1989.
Aea and Scope.
Wages.
Tool Alowance.
Incremental Progression.
Higher Duties.
Hours.
Casual Employees.
Part-Time Employees.
Rostered Duties.
Contract of Service.
Guaranteed Week.
Annual Leave.
Holidays.
Long Service Leave.
Absence from Duty.
Payment for Sickness.
Surpluses and Shortages.
Uniforms.
Passes
Records.
Board of Reference.
Employer's Duty to Notify.
Employer's Duty to Discuss Change.
Leave to Attend Union Business.

27. Deduction of Union Subscriptions.
28. Trade Union Training Leave.
29. Dispute Settling Procedure.
30. Term.
2A—State Wage Principles — September 1989.
It is a term of this Award that the union undertakes
for the duration of the Principles determined by the
Commission in Court Session in Application No. 1940
of 1989 not to pursue any extra claims award or over
award except when consistent with the State Wage
Principles.
3.—Area and Scope.
This Award shall apply to all employees eligible to be
members of the Merchant Service Guild of Australia,
Western Australian Branch, Union of Workers or the
Seamen's Union of Australia West Australian Branch
(hereinafter referred to as the "Unions") employed by
the Metropolitan (Perth) Passenger Transport Trust
(hereinafter referred to as Transperth) as Master,
Engineer, Shore Engineer or Deckhand in the area
covered by all waters, shores and jetties embraced by the
rivers Swan and Canning, and the inner harbour of the
port of Fremantle.
4.—Wages.
(1) Aggregate Wage: The aggregate wage payable to
employees covered by this Award shall be as follows:
Annual
Classification
Wage
Junior Deckhand
8 054
Under 16 years of age
10 576
16 years of age
13 106
17 years of age
15 887
18 years of age
18 617
19 years of age
23 398
Deckhand Level 1
23 863
Level 2
27 130
Master/Engineer Level 1
27 454
Level 2
27 731
Level 3
28 883
Level 4
30 034
Level 5
(2) Liberty to Apply: In the event that the work
program changes sufficiently to vary the overtime
worked significantly or necessitate a review of the
agreed roster either party shall have the option to apply
to vary the aggregate wage calculation.
(3) Times and Method of Payment: Subject to
subclause (4) of this clause, the aggregate wage will be
paid in fortnightly instalments to a nominated
financial institution as agreed between the parties to
this Award.
A fortnight's salary shall be computed in accordance
with the following formula:
Fortnightly Salary = _Annual
12
__Salary x __
(a) The daily rate shall be computed as follows:
Daily Rate
= Fortnightly
_ Salary
(b) The hourly rate shall be computed as follows:
Hourly Rate = Fortnightly
__ Salary
(4) Scope of Aggregate Wage: The aggregate wage
shall include all shift and overtime penalty payments,
allowances and reimbursement payments of whatever
nature or for whatever reason which occur during the
normal course of employment, the only exception being
those payments provided for elsewhere in this Award.

1218

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

The scope of the aggregate wage shall be understood
as that work which is normal to be performed in the day
to day operation of the ferry service and shall
include:
— Operation of timetabled ferry services and all
duties thus associated.
— Operation of ferry cruise and charter services as
provided on a rostered basis.
— Routine maintenance of vessels during
ordinary hours of duty.
— Essential maintenance (to keep vessels
operational) at any time.
— Breakdown or emergency maintenance and
vessel operation (to keep vessels operational) at
any time.
— Essential/breakdown
maintenance
not
required to keep vessels operational shall be
performed during ordinary hours of duty.
— Work on jetties and marine facilities and
maintenance of equipment during ordinary
hours of duty.
— Normal work to be performed outside of the
ordinary hours of duty (listed above) shall not
exceed 24 continuous hours.
(5) Wage Variations: If, during the currency of this
Award, the rates prescribed in subclause (1) of this
clause, are varied, the aggregate wage shall be adjusted
by the variation awarded. If varied by a percentage, then
such percentage will be applied to the aggregate wage,
but if varied by a fortnightly amount then the aggregate
wage will be increased by such fortnightly amount
multiplied by 313 and divided by 12, plus 24 per cent of
such fortnightly amount multiplied by 313 and divided
by 12.
5.—Tool Allowance.
(1) Where Transperth requires an Engineer with
trades qualifications, other than those normally
associated with a Marine Engine Drivers Grade 2
Certificate (as authorised by Western Australian
Marine Act 1982) and does not provide that Engineer
with the tools ordinarily required in the performance of
work as an Engineer, Transperth shall pay $8.70 per
week being the same tool allowance as that paid to other
tradespersons at Transperth for the purpose of such
Engineer supplying and maintaining tools ordinarily
required in the performance of their work as an
Engineer.
(2) The tool allowance paid pursuant to subclause (1)
of this clause does not form part of the aggregate wage
prescribed in subclause (1) of Clause 4.—Wages of this
Award.
6.—Incremental Progression.
The following skills and qualifications, achieved to
the satisfaction of Transperth, shall be necessary to
progress through the aggregate wage levels prescribed
in subclause (1) of Clause 4.—Wages of this Award
provided that Transperth shall afford the opportunity to
individual employees to improve their skill and
qualification levels.
Any employee covered by this Award will carry out
any duties associated with the operation, maintenance
and administration of the ferry service as required by
Transperth subject to having the necessary skills and
training.
Approval for leave to achieve appropriate qualifications shall be as agreed between the parties to this
Award from time to time.
Deckhand: Following 12 months satisfactory
performance as Deckhand Level 1 an employee may be
progressed to Deckhand Level 2.
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Master/Engineer Level 1.
• Master Class V certificate issued in accordance
with the Western Australian Marine Act 1982
and endorsed with Marine Engine Driver
Grade 2 qualifications or a trade qualification
suitable to carry out duties as a Shore Based
Engineer.
• Handling of money.
• Operation of ticket selling equipment.
• Knowledge and application of Transperth fare
and zone system.
• Provision of Transperth timetable service
information to members of the public.
• Vessel fuelling, painting and general
maintenance and repairs.
• Hygiene and cleaning requirements of vessels
and terminals.
® Operation of Transperth two-way radios under
the relevant certificate.
• 'Elements of Shipboard Safety' qualification
issued by TAPE College of WA.
• Report writing ability.
Master/Engineer Level 2: All skills and
qualifications applicable to Level 1 plus:
• Knowledge of Transperth Rules and
Regulations.
• Knowledge of health and safety aspects of the
workplace including hazard identification.
• Basic fire fighting requirements.
• First aid certificate.
• Vessel servicing and engine servicing.
• Ability to recognise faults on vessels and
accurately record such information on engine
defect sheets.
Master/Engineer Level 3: All skills and
qualifications applicable to Levels 1 and 2 plus:
• Public relations activities including the use of
public
address
systems
to
provide
commentaries during cruise and charter
operations.
• Provision of commentary information from
local knowledge and research activities.
• A full working knowledge of Swan and Canning
Rivers and Fremantle Harbour including
channels, hazards and tidal patterns.
Master/Engineer Level 4: All skills and qualifications applicable to Levels 1, 2 and 3 plus:
• Master Class IV.
8
Training of new personnel.
8
Delivery of vessels to slipways.
8
Passenger survey duties associated with ferries
operations.
Master/Engineer Level 5: All skills and qualifications applicable to Levels 1. 2, 3 and 4 plus:
8
Interpretation of Universal Shipping Legislation codes for vessel survey requirements.
8
Basic trade skills to undertake minor repairs.
8
Application of office systems associated with
ferry operations.
8
Provision of charter and public transport
information by telephone.
8
Quotations for and arranging all aspects of
charter services.
7.—Higher Duties.
Should a Deckhand hold the prerequisite qualifications and carry out the duties as instructed as a Master/
Engineer Level 1 for a portion of their working time
then that employee shall be paid the higher rate for the
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time so engaged, provided that if the employee is so
engaged for more than two hours on any day or shift
then the higher rate shall be payable for the whole day
or shift.
8.—Hours.
(1) (a) The ordinary hours of duty for full-time
employees shall be based on 40 per week, to be worked
over five days, Monday to Friday inclusive and between
the hours of 7.00 a.m. and 7.00 p.m. with two hours per
week accruing as an entitlement to take one Accrued
Credit Day for each four weeks so worked. Such
accruals shall be balanced each year in conjunction
with ordinary annual leave entitlements.
(b) Left over days after rostering of leave
entitlements i.e., periods of less than one week, may be
cleared to suit operational requirements, preferably in
conjunction with Rostered Days Off whenever surplus
staff are avaialble.
(c) Credits will not accrue during periods of annual
leave, long service leave, workers' compensation,
military leave or leave without pay, on the basis that
where an accumulation of any such leave equals or
exceeds a total of four weeks, then the number of
Accrued Credit Days due per annum shall be reduced
by one for each full four weekly accumulated period.
However, there will be no reduction in the entitlement
for Accrued Credit Days for periods of accumulations
of less than four weeks. Employees will continue to
accrue towards an Accrued Credit Day during periods
of leave made up of Accrued Credit Days.
(d) Employees shall accrue an entitlement whilst on
sick leave. However, sick leave entitlements will be
debited accordingly.
(2) When work outside of the ordinary hours is
necessary it shall, whenever reasonably practical, be so
arranged that employees have at least 10 hours off duty
between work on successive days.
9.—Casual Employees.
(1) A casual employee, being an employee engaged
on an hourly contract of service, shall be paid a loading
of 20 per cent in addition to the rates prescribed in
subclause (1) of Clause 4.—Wages of this Award.
(2) The provisions of Clauses 6.—Incremental
Progression, 8.—Hours, 10.—Part-Time Employees.
11.—Rostered Duties, 13.—Guaranteed Week, 14.—
Annual Leave, 15.—-Holidays, 16—Long Service Leave
and 18.—Payment for Sickness of this Award shall not
apply to casual employees.
10.—Part-Time Employees.
(1) An employee may be engaged to work for less
than 76 hours per fortnight and such hours may be
worked in less than 10 days per fortnight.
(2) A part-time employee shall be entitled to the
same wage, leave and other conditions prescribed in
this Award for full-time employees with payment for
entitlements being in the proportion to which the
employee's fortnightly hours bear to the fortnightly
hours of a full-time employee in that level and
classification of work.
Notwithstanding the provisions of this subclause
Accrued Credit Days shall only apply to full-time
employment.
11.—Rostered Duties.
(1) Transperth shall post a roster showing the work
allotted to each employee in the following week and
such roster shall be posted one clear week before
becoming operative. Any roster may be altered in the
event of special circumstances arising which could not
have reasonably been foreseen at the date of posting.
(2) As far as is practicable rostered work shall rotate
weekly.

12.—Contract of Service.
(1) Except as elsewhere provided in this Award, the
contract of service for all employees other than casuals
shall be by the week.
(2) Unless otherwise specified in this clause
employment of other than casuals shall be terminated
by a week's notice on either side or by the payment or
forfeiture of one week's wages by Transperth or the
employee concerned as the case may be.
(3) By an agreement between Transperth and the
employee concerned, the notice or payment prescribed
herein may be varied in whole or in part.
(4) The contract of service for casuals may be
terminated by one day's notice on either side or by the
payment or forfeiture of one day's wages by Transperth
or the employee concerned as the case may be.
(5) Every employee initially appointed under this
Award shall be deemed to be on probation during the
first six months of any employment.
13.—Guaranteed Week.
(1) Subject to subclause (2) of this clause, all
employees other than casuals or part-time workers shall
be guaranteed a full week's work.
(2) If during any period by reason of any action on
the part of any section of Transperth's employees, or for
any cause beyond the control of Transperth it is unable
to carry on either wholly or partially the complete
running of ferry services, workshops or other normal
operations, Transperth shall be entitled to employ only
such employees (if any) it considers can be usefully
employed and only for such hours as it considers
necessary. During such period no employee shall be
entitled to payment except for work actually performed
by them.
(3) Any employee stood down in accordance with the
foregoing shall not lose any sick leave or other rights or
privileges to which they would ordinarily be entitled
under this Award provided such an employee resumes
work as required after the stand down. The foregoing
provision does not entitle an employee to payment for
any holiday falling during the period of stand down.

14.—Annual Leave.
(1) In addition to Accrued Credit Days as specified
in Clause 8.—Hours of this Award, all employees other
than casuals shall be allowed leave at the rate of five
weeks for each 12 months' continuous service with
Transperth. Such leave shall be balanced to the 30th day
of June each year.
(2) In special circumstances and by the mutual
consent of the parties to this Award and the individual
employee concerned, annual leave may be taken in
more than one period.
(3) If any employee lawfully leaves employment or
the employment is terminated by Transperth through
no fault of the employee after one month's continuous
service, the employee shall be entitled to payment for
the leave set out in subclause (1) of this clause in
proportion as the length of service is to the leave due for
the 12 months.
(4) An employee who is justifiably dismissed for
misconduct or who illegally severs their contract of
service, shall not be entitled to the benefits of subclause
(3) of this clause. The foregoing provision shall not
affect any employee's right to payment for leave accrued
to the 30th day of June last before such dismissal or
severance of contract.
(5) In accordance with the method of calculation of
the rates prescribed in Clause 4.—Wages of this Award,
payment of leave loading is excluded.
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15.—Holidays.
(1) In addition to their annual leave, all employees,
other than casuals shall be allowed the following
holidays or days observed in lieu thereof without
deduction of pay: New Year's Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign's Birthday, Christmas Day
and Boxing Day.
(2) Whenever a holiday falls on an employee's
ordinary working day and the employee is not required
to work on such day they shall be paid for the ordinary
hours that they would have worked on that day if it had
not been a holiday.
(3) If any holiday which would have been an
employee's normal working day, falls within an
employee's period of annual leave there shall be added
to that period one day, at the rate of pay for such leave,
for each such holiday observed.
(4) When an employee is off duty owing to leave
without pay or sickness including accidents on or off
duty any holiday falling during such absence shall not
be treated as a paid holiday. Where the employee however, is available to resume normal duties on a holiday
and whether the employee is given work or not on such
holiday, they shall be entitled to a paid holiday.
(5) Whenever a holiday is observed on an employee's
rostered day off, a day shall be added to their annual
leave.
16.—Long Service Leave.
The conditions governing the granting of long service
leave to full-time Government wages employees generally shall apply to employees covered by this Award.
17.—Absence from Duty.
(1) Any employee being unable to attend to their
duties shall notify their officer in charge at least three
hours before the time they are due to commence duty
and shall also satisfy such officer that they are unable to
attend their duties.
(2) Any employee so absent shall not again be
booked up for duty unless they notify such Officer, not
later than noon on the day previous, that they are able to
resume.
(3) Subject to Clause 18.—Payment for Sickness of
this Award any employee losing time through sickness
or special leave granted shall be reduced in wages only
to the extent of the actual time so lost.
18.—Payment for Sickness.
(1) (a) An employee shall be entitled to payment for
non-attendance on the grounds of personal ill health or
injury for one-sixth of a week's pay for each completed
month of service.
(b) Payment hereunder may be adjusted at the end of
each accruing year, or at the time the employee leaves
the service of the employer, in the event of the employee
being entitled by service subsequent to the sickness in
that year to a greater allowance than that made at the
time the sickness occurred.
(2) The unused portion of the entitlement prescribed
in paragraph (a) of subclause (1) of this clause in any
accruing year shall be allowed to accumulate and may
be availed of in the next or any succeeding year.
(3) In order to acquire entitlement to payment in
accordance with this clause the employee shall as soon
as reasonably practicable advise Transperth of his/her
inability to attend for work, the nature of the illness or
injury and the estimated duration of the absence.
Provided that such advice other than in extraordinary
circumstances shall be given to Transperth within 24
hours of the commencement of the absence.
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(4) No employee shall be entitled to the benefit of this
clause unless he/she produces proof to the satisfaction
ofTransperth of such sickness provided that Transperth
shall not be entitled to a medical certificate for absences
of less than three consecutive working days unless the
total of such absences exceeds five days in any one
accruing year.
(5) (a) Subject to the provisions of this subclause,
the provisions of this clause apply to an employee who
suffers personal ill health or injury during the time
when he/she is absent on annual leave and an employee
may apply for and Transperth shall grant paid sick
leave in place of paid annual leave.
(b) Application for replacement shall be made
within seven days of resuming work and then only if the
employee was confined to his/her place of residence or
a hospital as a result of personal ill health or injury for a
period of seven consecutive days or more and produces
a certificate from a registered medical practitioner that
he/she was so confined. Provided that the provisions of
this subclause do not relieve the employee of the
obligation to advise Transperth in accordance with
subclause (3) of this clause if he/she is unable to attend
for work on the working day next following their annual
leave.
(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he/she
proceeded on annual leave and shall not be made with
respect to fractions of a day.
(d) Where paid sick leave has been granted by
Transperth in accordance with paragraphs (a), (b) and
(c) of this subclause, that portion of the annual leave
equivalent to the paid sick leave is hereby replaced by
the paid sick leave and the replaced annual leave may
be taken at another time mutually agreed to by
Transperth and the employee or, failing agreement,
shall be added to the employee's next period of annual
leave or, if termination occurs before then, be paid for in
accordance with the provisions of Clause 14.—Annual
Leave of this Award.
(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is
subsequently taken.
(6) The provisions of this clause with respect to
payment do not apply to employees who are entitled to
payment under the Workers' Compensation Act nor to
employees whose illness or injury is the result of the
employee's own misconduct.
(7) The provisions of this clause do not apply to
casual employees.
19.—Surpluses and Shortages.
Transperth may deduct any shortages from any
wages due to an employee or otherwise recover the
amount from them. All accountable surpluses are to be
paid to the employee concerned.
20.—Uniforms.
Should Transperth require an employee to wear a
uniform or wear apparel distinctive from normal
clothing it shall provide the same to the employee free of
cost. Such uniform or apparel shall remain the property
of Transperth and shall be returned to Transperth on
demand in good order and condition subject to fair
wear and tear.
21.—Passes.
Each employee shall be issued with a pass to be
available over all bus and ferry routes operated by
Transperth and subject to such conditions as may be
prescribed from time to time by Transperth.
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22.—Records.
The Secretary of the Union or a nominated deputy
shall be entitled at all reasonable times during ordinary
office hours to inspect Transperth's records of the hours
worked by and the wages paid to employees covered by
this Award.
23.—Board of Reference.
For the purpose of this Award provision is made for a
Board of Reference appointed pursuant to section 48 of
the Industrial Relations Act 1979.
24.—Employer's Duty to Notify.
(1) Where Transperth has made a definite decision to
introduce major changes in production, programme,
organisation, structure or technology that are likely to
have significant effects on employees, Transperth shall
notify the employees who may be affected by the
proposed changes and their Union or Unions.
(2) "Significant effects" include termination of
employment, major changes in the composition,
operation or size of the employer's workforce or in the
skills required; the elimination or diminution of job
opportunities, promotion opportunites or job tenure;
the alteration of hours of work; the need for retraining
or transfer of employees to other work or locations and
restructuring of jobs. Provided that where the Award
makes provision for alteration of any of the matters
referred to herein an alteration shall be deemed not to
have significant effect.
25.—Employer's Duty to Discuss Change.
(1) Transperth shall discuss with the employees
affected and their Union or Unions, inter alia, the
introduction of the changes referred to in Clause 24.—
Employer's Duty to Notify of this Award, the effects the
changes are likely to have on employees, measures to
avert or mitigate the adverse effects of such changes on
employees and shall give prompt consideration to
matters raised by the employees and/or their Unions in
relation to the changes.
(2) The discussion shall commence as early as
practicable after a firm decision has been made by
Transperth to make the changes referred to in Clause
24.—Employer's Duty to Notify of this Award.
(3) For the purpose of such discussion, Transperth
shall provide to the employees concerned and their
Union or Unions, all relevant information about the
changes including the nature of the changes proposed;
the expected effects of the changes on employees and
any other matters likely to affect employees provided
that Transperth shall not be required to disclose
confidential information the disclosure of which would
be inimical to his/her/its interests.
26.—Leave to Attend Union Business.
(1) Transperth shall grant paid leave during ordinary
working hours to an employee,
(a) who is required to give evidence before any
Industrial Tribunal;
(b) who as a Union nominated representative of
the employees is required to attend
negotiations and/or conferences between the
Union and Transperth;
(c) when prior agreement between the Union and
Transperth has been reached for the employee
to attend official Union meetings preliminary
to negotiations or industrial hearings;
(d) who as a Union nominated representative of
the employees is required to attend joint
Union/management consultative committees
or working parties.
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(2) The granting of leave pursuant to subclause (1) of
this clause shall only be approved,
(a) where an application for leave has been
submitted by an employee a reasonable time
in advance;
(b) for the minimum period necessary to enable
the Union business to be conducted or
evidence to be given;
(c) for those employees whose attendance is
essential;
(d) when the operation of the organisation is not
being unduly affected and the convenience of
Transperth impaired.
(3) Leave of absence will be granted at the ordinary
rate of pay.
(4) Transperth shall not be liable for any expenses
associated with an employee attending to Union
business.
(5) Leave of absence granted under this clause shall
include any necessary travelling time in normal
working hours.
(6) Nothing in this clause shall diminish the existing
arrangements relating to the granting of paid leave for
Union business.
(7) An employee shall not be entitled to paid leave to
attend Union business other than as prescribed by this
clause.
(8) The provisions of this clause shall not apply to
special arrangements made between the parties which
provide for unpaid leave for employees to conduct
Union business.
(9) The provisions of this clause shall not apply
when an employee is absent from work without the
approval of Transperth.
27.—Deduction of Union Subscriptions.
(1) Transperth shall deduct normal subscriptions as
equal amounts each pay period.
(2) Payroll Deduction Authority forms shall be
completed by employees. Where Transperth requires a
standard procuration form, that form shall be used.
(3) Where required by Transperth or Union, the
Union Secretary, or person acting in his/her stead, shall
countersign all forms and forward them to the
Transperth's pay section.
(4) (a) Transperth shall commence deduction of
subscriptions from the first full pay period following
receipt of a completed Payroll Deduction Authority
form and continue deducting throughout the
employee's period of employment, except as provided
in subclause (5) of this clause or until the Authority is
cancelled in writing by the employee.
(b) Where the Payroll Deduction Authority form
authorises Transperth to deduct Union subscriptions in
accordance with the rules of the Union, the Union shall
notify Transperth in writing of the level of Union
subscription to be deducted. Transperth shall
implement any change to Union subscriptions no later
than one month after being notified by the Union
except where the Union nominates a later date.
(5) (a) The collection of any nomination fee, arrears,
levies or fines are not the responsibility of
Transperth.
(b) Where a deduction is not made from an
employee in any pay period, either inadvertently or as a
result of an employee not being entitled to wages
sufficient to cover the subscription, it shall be the
employee's responsibility to settle the outstanding
amount with the Union direct.
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(6) Transperth shall not make any deduction or
subscriptions from an employee's termination pay on
termination of service, other than normal deductions
for the preceding pay period.
(7) Transperth shall forward contributions
deducted, together with supporting documentation, to
the relevant Union party to this Award at such intervals
as are agreed between transperth and the Union.
28.—Trade Union Training Leave.
(1) Subject to the provisions of this clause:
(a) Transperth shall grant paid leave of absence to
employees who are nominated by their Union
to attend short courses conducted by the
Australian Trade Union Training Authority.
(b) Paid leave of absence shall also be granted to
attend similar courses or seminars as from
time to time approved by agreement between
the parties.
(2) An employee shall be granted up to a maximum
of five days paid leave per calendar year for Trade
Union training or similar courses or seminars as
approved. However, leave of absence in excess of five
days and up to 10 days may be granted in any one
calendar year provided that the total leave being
granted in that year and in the subsequent year does not
exceed 10 days.
(3) (a) Leave of absence shall be granted at the
ordinary rate of pay.
(b) Where a public holiday or rostered day off
(including a rostered day off as a result of working a 38
hour week) falls during the duration of a course, a day
off in lieu of that day will not be granted.
(4) Subject to subclause (3) of this clause shift
workers attending a course shall be deemed to have
worked the shifts they would have worked had leave not
been taken to attend the course.
(5) The granting of leave pursuant to the provisions
of subclause (1) of this clause is subject to the operation
of the organisation not being unduly affected and to the
convenience of Transperth.
(6) (a) Any application by an employee shall be
submitted to Transperth for approval at least four weeks
before the commencement of the course, provided that
Transperth may agree to a lesser period of notice.
(b) All applications for leave shall be accompanied
by a statement from the relevant Union indicating that
the employee has been nominated for the course. The
application shall provide details as to the subject,
commencement date, length of course, venue and
authority which is conducting the course.
(7) A qualifying period of 12 months in Government
employment shall be served before an employee is
eligible to attend courses or seminars of more than a
half day duration. Transperth may, where special
circumstances exist, approve an application to attend a
course or seminar where an employee has less than 12
months' Government service.
(8) (a) Transperth shall not be liable for any
expenses associated with an employee's attendance at
Trade Union training courses.
(b) Leave of absence granted under this clause shall
include any necessary travelling time in normal
working hours immediately before or after the course.
29.—Dispute Settling Procedure.
(1) Before any ban, limitation or stoppage (including
requests to other Unions to take action which is
detrimental to the operations of Transperth) is
implemented:
(a) The dispute must be notified to Transperth's
senior management, or to the Ferries
Superintendent, in writing.
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(b) A compulsory meeting is to be held between
the Union, Transperth and Ministerial
representative. The meeting to be held within
two working days of the notification.
(c) At least 14 days has expired from the time of
the notification and before this time has
expired unpaid meetings have been held to
report the results of the meetings in paragraph
(b) of this subclause to members of the Union
affected by the dispute.
(2) The status quo for Transperth operations within
the control of management or the Union shall remain
during the 14 day period with the following
exceptions:
(a) A dispute claimed on the basis of safety.
However in such cases the dispute will be
investigated by an independent third party
nominated by the Minister for Industrial
Relations within two working days and the
decisions of that arbitrator will be binding on
both parties.
(b) Roster changes. In this case up to seven days
prior to the date of implementation of the
change the old roster will represent the status
quo and after seven days prior to implementation of the new roster will represent status
quo.
(c) If changes are made by parties outside
Transperth which affect Transperth then no
status quo will exist so far as changes are
concerned.
This procedure does not cover Trades and
Labor Council of Western Australia or
National Union matters.
In the event that an individual member or group of
members of the Union or Union Representatives
deliberately breaches this agreement then the Union
will take disciplinary action against those members or
will allow Transperth to take appropriate action within
the limits of its authority.
30.—Term.
The term of this Award shall be for a period of three
years from the date hereof.
(This Award was delivered on the 23rd day of March
1965.)
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Government Printer
and
Printing and Kindred Industries Union, Western
Australian Branch, Industrial Union of Workers.
No. 2513 of 1988.
PRINTING (GOVERNMENT PRINTING
OFFICE) AWARD 1976 No. 31 of 1975.
COMMISSIONER J.A. NEGUS.
19th day of March 1990.
Correcting Order.
WHEREAS an error occurred in the Order No. 2513 of
1989, published in the Western Australian Industrial
Gazette on 20 December 1989, Volume 69, Part 2,
Subpart 6, page 3567, now therefore pursuant to the
powers conferred under the Industrial Relations Act
1979 I hereby make the following correction:
Having heard Mr T. Adams on behalf of the
Applicant and Mr R. Knox on behalf of the
Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the Printing (Government Printing
Office) Award 1976, No. 31 of 1975 be varied in
accordance with the following Schedule and
that such variation shall have effect on and
from the 31st day of October 1989.
[L.S.]

(Sgd.) J.A. NEGUS,
Commissioner.

Schedule.
Clause 16. — Overtime: Delete subclause (3) of this
clause and insert in lieu thereof:
(3) When a worker is required to continue
working after his/her rostered finishing time for
more than one hour he/she shall be paid $5.00 meal
money.
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PROCEDURAL DIRECTIONS
AND ORDERS —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
In the matter of the Industrial Relations Act 1979
and
In the matter of an application for a reduction of the
time in which an answering statement to Application
No. 426 of 1990 is to be filed in the Commission.
No. 427 of 1990.
COMMISSIONER S.A. KENNEDY.
8th day of March 1990.
Order.
WHEREAS an application has been made by
Hamersley Iron Pty Limited in accordance with the
Industrial Relations Act 1979 for a shortened time for
the filing of answers to the claim in Application No. 426
of 1990; and whereas the application was ex pane in
Chambers, I, the undersigned Commissioner, pursuant
to the powers conferred on me under the Industrial
Relations Act 1979, do hereby order and direct—
(1) That the Applicant shall forthwith serve a
copy of Application No. 426 of 1990, its
accompanying statement and this Order on
the Respondents, The Construction, Mining
and Energy Workers' Union of Australia, WA
Branch and Others, as per the attached
Schedule.
(2) That any answers to the claim in Application
No. 426 of 1990 lodged with the Commission
on the 7th day of March 1990 shall be filed in
the Commission and a copy thereof be served
on the Applicant by 10.00 o'clock in the
forenoon of Friday the 9th day of March
1990.
[L.S.]

(Sgd.) S.A. KENNEDY,
Commissioner.

Schedule of Respondents.
Amalgamated Metal Workers and Shipwrights
Union of WA. GPO Box J667, Perth, WA 6001.
Australasian Society of Engineers, Moulders and
Foundry Workers, Industrial Union of Workers, WA
Branch, 318 Lord Street, East Perth, WA 6000.
The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers, 113 Newcastle
Street, Perth, WA 6000.
The Construction, Mining and Energy Workers'
Union of Australia, WA Branch, 1st Floor, Henley
House, 102 Beaufort Street, Perth, WA 6000.
Electrical Trades Union of Workers of Australia (WA
Branch), PO Box 359, Mt Hawthorn, WA 6016.
The Operative Painters' and Decorators' Union of
Australia, WABranch, Suite 301,3rd Floor, 82 Beaufort
Street, Perth, WA 6000.
The Plumbers and Gasfitters Employees' Union of
Australia, WA Branch, PO Box 8125, Stirling Street,
Perth, WA 6001.
Transport Workers' Union of Australia, Industrial
Union of Workers, WA Branch, Suite 302,3rd Floor, 82
Beaufort Street, Perth, WA 6000.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
The Construction, Mining & Energy Workers Union
of Australia, Western Australian Branch
and
Civil & Civic Pty Ltd and Others.
No. 456 of 1990.
COMMISSIONER A.R. BEECH.
13th day of March 1990.
Order.
WHEREAS an application has been made by the
Construction, Mining & Energy Workers Union of
Australia, Western Australian Branch in accordance
with the Industrial Relations Act 1979 for a shortened
time for the filing of answers to the claim in Application
No. 437 of 1990; and whereas the application was heard
ex pane before me in Chambers, I, the undersigned
Commissioner, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, do hereby
order and direct—
(1) That the Applicant shall forthwith serve a
copy of Application No. 437 of 1990, its
accompanying statement and this Order on
the Respondents, Civil & Civic Pty Ltd and
Others, as per the attached Schedule.
(2) That any answers to the claim in Application
No. 437 of 1990 lodged with the Commission
on the 12th day of March 1990 shall be filed in
the Commission and a copy thereof served on
the applicant within 14 days of the date of
service of the documents mentioned in (1)
above.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule of Respondents.
Confederation of WA Industry (Inc), 190 Hay Street
East Perth, WA 6004.
Civil & Civic Pty Ltd, 5 Mill Street, Perth, WA 6000.
Martinizza & Co Ltd, 328 Hasler Road, Osbome
Park, WA 6017.
Concrete Constructions Ltd, 9 Bowman Street South
Perth, WA 6151.
Transfields WA Pty Ltd, 26 St George's Terrace, Perth,
WA 6000.
Sabemo WA Pty Ltd, 28 Kings Park Road, West Perth,
WA 6005.
Electric Power Transmission, 172 St George's
Terrace, Perth, WA 6000.
Fabricated Products, 24 Tennant Street, Welshpool,
WA 6106.
Thiess Contractors, 113 Belmont Avenue, Belmont
WA 6104.
Brambles Manford, 191 St George's Terrace, Perth,
WA 6000.
Bauldestone Hornibrook, 2 Ord Street, West Perth,
WA 6005.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
In the matter of the Industrial Relations Act 1979
and
In the matter of an application for a reduction of the
time in which an answering statement to Application
No. 555 of 1990 is to be filed in the Commission.
No. 556 of 1990.
COMMISSIONER S.A. KENNEDY.
19th day of March 1990.
Order.
WHEREAS an application has been made by the
Australian Workers' Union, WA Branch, Industrial
Union of Workers in accordance with the Industrial
Relations Act 1979 for a shortened time for the filing of
answers to the claim in Application No. 555 of 1990; and
whereas the application was heard ex pane before me in
Chambers, I, the undersigned Commissioner, pursuant
to the powers conferred on me under the Industrial
Relations Act 1979, do hereby order and direct—
(1) That the Applicant shall forthwith serve a
copy of Application No. 555 of 1990, its
accompanying statement and this Order on
the Respondents, Hamersley Iron Pty Limited
and Others, as per the attached Schedule.
(2) That any answers to the claim in Application
No. 555 of 1990 lodged with the Commission
on the 19th day of March 1990 shall be filed in
the Commission and a copy thereof be served
on the Applicant by 4.00 o'clock in the
afternoon of Wednesday the 21st day of March
1990.
[L.S.]

(Sgd_) s.A. KENNEDY,
Commissioner.

Schedule of Respondents.
Hamersley Iron Pty Limited, 191 St George's Terrace,
Perth, WA 6000.
Amalgamated Metal Workers and Shipwrights
Union of WA GPO Box J667, Perth, WA 6001.
Australasian Society of Engineers, Moulders and
Foundry Workers, Industrial Union of Workers, WA
Branch, 318 Lord Street, East Perth, WA 6000.
The Construction, Mining and Energy Workers'
Union of Australia, WA Branch, 1st Floor, Henley
House, 102 Beaufort Street, Perth, WA 6000.
Electrical Trades Union of Workers of Australia (WA
Branch), PO Box 359, Mt Hawthorn, WA 6016.
The Operative Painters' and Decorators' Union of
Australia, WABranch, Suite 301,3rd Floor, 82 Beaufort
Street Perth, WA 6000.
The Plumbers and Gasfitters Employees' Union of
Australia, WA Branch, PO Box 8125, Stirling Street,
Perth, WA 6001.
Transport Workers' Union of Australia, Industrial
Union of Workers, WA Branch, Suite 302, 3rd Floor, 82
Beaufort Street Perth, WA 6000.
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AWARDS/AGREEMENTS —
Consolidation by Registrar —
AGED AND DISABLED PERSONS HOSTELS
AWARD 1987
No. A6 of 1987.
PURSUANT to section 93(6a) of the Industrial
Relations Act 1979 the following award has been
consolidated and is published hereunder for general
information.
Dated at Perth this 14th day of March 1990.
J. CARRIGG,
Registrar.

Award No. A6 of 1987.
1.—Title.
This award shall be known as the "Aged and
Disabled Persons Hostels Award 1987" and replaces the
"Hospital Workers (Hostel Domestics)" Award No. R19
of 1977 as varied, the "Hospital Workers (Hostel
Supervisors)" Award No. R6 of 1978 as varied and the
"Hostel Workers (Aged and Disabled Persons Hostels)"
Award No. R5 of 1976 as varied.
1.
2.
2A.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.

2.—Arrangement.
Title.
Arrangement.
State Wage Principles — September 1989.
State Wage Principles — September 1989.
Area.
Scope.
Term.
Definitions.
Contract of Service.
Hours.
Weekend and Public Holiday Rates.
Overtime.
Casual Employees.
Part-Time Employees.
Sick Leave.
Bereavement Leave.
Annual Leave.
Long Service Leave.
Payment of Wages.
Wages.
Higher Duties.
Uniforms and Laundering.
Board and/or Lodging.
Roster.
Record.
Posting of Award and Union Notices.
Under-Rate Employees.
Breakdowns.
Call Allowance.
Location Allowance.
Maternity Leave.
No Reduction.
Shiftwork.
Interviews.
Fares and Motor Vehicle Allowances.
Temporary Employees.
Calculation of Penalties.

2A,—State Wage Principles—September 1989.
It is a term of this award or industrial agreement that
the union undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any extra
claims, award or overaward except when consistent
with the State Wage Principles.
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2A.—State Wage Principles—September 1989.
It is a term of this award that the union undertakes for
the duration of the Principles determined by the
Commission in Court Session in Application No. 1940
of 1989 not to pursue any extra claims, award or
overaward except when consistent with the State Wage
Principles.
3.—Area.
This award shall have effect throughout the State of
Western Australia.
4.—Scope.
This award shall apply to employees employed in the
callings described in Clause 18. — Wages of this Award,
by the employer respondents, in hostels providing
residential accommodation, catering facilities, hostel
and personal care services for aged or disabled persons,
where such employer respondents receive financial
assistance under the Aged or Disabled Persons Homes
Act 1954, for those purposes. Provided that it shall also
apply to such employees employed by employers
providing cleaning services in the hostels to which this
award applies.
5.—Term.
The term of this award shall be for a period of one
year and shall operate on and from the 20th day of
November 1987.
6.—Definitions.
(1) "Supervisor" shall mean an employee who is in
overall charge of the day-to-day running of the hostel
and whose duties include the overseeing of the daily
activities of residents.
(2) "Qualified Cook" shall mean an employee who
has completed and can produce appropriate
documentary evidence to his or her employer to the
effect that he or she has successfully completed an
apprenticeship in cooking at an approved or recognised
school or college, or who has passed an appropriate
trade test in cooking at a recognised school or
college.
(3) "Temporary Employee" means an employee
engaged for a specific period or periods longer than one
month but less than 12 months.
(4) "Other Cook" shall mean an employee who
assists in the cooking and preparing of meals.
(5) "Cook Employed Alone" shall mean an
employee who is employed when no other cook is
employed during his or her shift.
(6) "Union"
shall
mean
the
Federated
Miscellaneous Workers' Union of Australia, Hospital,
Service and Miscellaneous, WA Branch.
(7) "Casual Employee" means an employee engaged
for a period of less than one month. Where the
employment continues beyond one month, he/she shall
be deemed to be a temporary employee from the end of
that month.
(8) "Part-Time Employee" means an employee who
regularly works less than 38 hours per week.
7.—Contract of Service.
(1) The contract of service shall be by the fortnight in
the case of "Supervisors" and "Assistant Supervisors"
and by the week in the case of all other employees. Such
contract of service may be terminated by one fortnight's
notice or one week's notice, as the case may be on either
side on any working day or in the event of such notice
not being given, by the payment by the employer or the
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forfeiture by the employee, of one fortnight's pay or one
week's pay, as the case may be. The provisions of this
clause shall not apply to casual employees.
(2) This clause does not affect the employer's right to
dismiss for misconduct and in such case wages shall be
paid up to the time of dismissal only.
8.—Hours.
(1) The ordinary hours of work shall be 38 per week,
not exceeding 10 per day, to be worked over not more
than five days of the week.
(2) Each employee shall be entitled to two clear days
off duty per week or four clear days off duty per
fortnight.
9.—Weekend and Public Holiday Rates.
(1) An employee shall be paid for ordinary hours
worked between midnight on Friday and midnight on
Sunday at the rate of time and one-half.
(2) An employee who works on any public holiday
named herein shall be paid a loading of 50 per cent of
the ordinary wage for the time worked in ordinary hours
on that day.
(3) (a) (i) An employee who works on any public
holiday named herein or day observed
in lieu thereof, shall be paid a loading of
50 per cent of the ordinary wage for the
time worked in ordinary hours on that
day.
(ii) For the purposes of this clause the following days shall be public holidays:
New Year's Day, Australia Day. Good
Friday, Easter Monday, Anzac Day,
Labour Day, Foundation
Day,
Sovereign's Birthday, Christmas Day
and Boxing Day.
(b) Where—
(i) a day is proclaimed as a public holiday
or as a public half-holiday under section
7 of the Public and Bank Holidays Act
1972; and
(ii) that proclamation does not apply
throughout the State or to the
metropolitan area of the State, that day
shall be a public holiday or, as the case
may be a public half-holiday for the
purposes of this Award within the
district or locality specified in the
proclamation.
(4) An employee who is not required to work on any
public holiday named in this clause or day observed in
lieu thereof, shall be entitled to a day's leave and shall be
paid the ordinary rate of v/age the employee would
receive for the hours usually worked.
(5) The rates prescribed in subclauses (1) and (2) of
this clause shall be in substitution for allowances
payable pursuant to Clause 31. — Shift Work of this
award.
(6) The following provisions shall apply in lieu of the
foregoing for the period commencing with the
beginning of the first pay period commencing on or
after 1 January 1990 and concluding with the first pay
period ending on or after 1 October 1990.
(a) An employee shall be paid for ordinary hours
worked between midnight on Friday and
midnight on Saturday at the rate of time and
one-half and between midnight on Saturday
and midnight on Sunday at the rate of time
and three-quarters.
(b) An employee who works on any public
holiday named herein shall be paid a loading
of 50 per cent of the ordinary wage for the time
worked in ordinary hours on that day.
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(c)

(i) An employee who works on any public
holiday named herein or day observed
in lieu thereof, shall be paid a loading
of 50 per cent of the ordinary wage for
the time worked in ordinary hours on
that day.
(ii) For the purposes of this clause the
following days shall be public
holidays: New Year's Day, Australia
Day, Good Friday, Easter Monday,
Anzac Day, Labour Day, Foundation
Day, Sovereign's Birthday, Christmas
Day and Boxing Day.
(d) An employee who is not required to work on
any public holiday named in this clause or day
observed in lieu thereof, shall be entitled to a
day's leave and shall be paid the ordinary rate
of wage the employee would receive for the
hours usually worked.
(e) The rates prescribed in paragraphs (a) and (b)
of this subclause shall be in substitution for
allowances payable pursuant to Clause 31. —
Shift Work of this award.

10.—Overtime.
(1) Overtime shall mean all time worked beyond or
in excess of the ordinary rostered hours of duty
prescribed in Clause 8. — Hours of this award or Clause
12. — Part-Time Employees of this Award on any day
the employee is rostered on duty, and except as hereinafter provided, shall be paid for at the rate of time and
one-half for the first two hours and double time
thereafter.
(2) In lieu of payment for overtime and by agreement between the employees and the employer, time off
equivalent to the time worked may be granted when
overtime is occasioned through the failure of another
employee to report for duty, except where a full
additional shift is required, when overtime rates shall
apply.
(3) All work performed by employees on any day on
which they are rostered off duty or days worked in
excess of those provided in Clause 8. — Hours or Clause
12. — Part-Time Employees shall be paid for at the rate
of double time.
(4) Where an employee is required to work overtime
and such overtime is worked for a period of at least two
hours in excess of the required daily hours of work the
employee shall be provided with a meal free of cost or
shall be paid the sum of $4.20 as meal money.
Provided that where the employee has been advised
of the requirement to work overtime on the previous day
or earlier this subclause shall not apply.
11— Casual Employees.
(1) A casual employee shall mean an employee
engaged on an hourly contract of service.
(2) Casual employees shall not be engaged for less
than three consecutive hours per engagement.
(3) A casual employee shall be paid 20 per cent over
the rates specified herein for his/her class of work.
12.—Part-Time Employees.
(1) A part-time employee shall mean an employee
engaged on a weekly contract of service who works
regularly from week to week for not less than three
hours per day.
(2) Part-time employees shall receive payment for
wages, annual leave, long service leave, sick leave and
bereavement leave on a pro rata basis according to the
same proportion as the number of hours worked each
week bears to 38. In the case of payment for any of the
leave entitlements and in circumstances where the
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number of hours worked each week varies, such
payment shall be calculated according to the
arithmetical average, over the period from the last
anniversary date, or date of commencement, as the case
may be.
(3) The laundry and uniform allowances prescribed
in this award shall be pro rata to part-time employees in
the proportion that the number of hours worked each
week bears to 38.
(4) Apart-time employee may work shifts additional
to the rostered shifts at ordinary rates, subject only to the
normal rostering parameters of a full-time employee,
where the employee has previously indicated a
willingness to work extra shifts or where the extra shift
was arranged prior to the completion of the employee's
previous shift. Provided that a part-time employee shall
not be required to work an extra shift.
13.—Sick Leave.
(1) (a) An employee who is unable to attend or
remain at his place of employment during the ordinary
hours of work by reason of personal ill health or injury
shall be entitled to payment during such absence in
accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of
one-sixth of a week for each completed month of service
with the employer.
(c) If in the first or successive years of service with the
employer an employee is absent on the ground of
personal ill health or injury for a period longer than his
entitlement to paid sick leave, payment may be adjusted
at the end of that year of service, or at the time the
employee's services terminate, if before the end of that
year of service, to the extent that the employee has
become entitled to further paid sick leave during that
year of service.
(2) The unused portions of the entitlement to paid
sick leave in any one year shall accumulate from year to
year and subject to this clause may be claimed by the
employee if the absence by reason of personal ill health
or injury exceeds the period for which entitlement has
accrued during the year at the time of the absence.
Provided that an employee shall not be entitled to claim
payment for any period exceeding 10 weeks in any one
year of service.
(3) To be entitled to payment in accordance with this
clause the employee shall as soon as reasonably
practicable advise the employer of his inability to
attend for work, the nature of his illness or injury and
the estimated duration of the absence. Provided that
such advice, other than in extraordinary circumstances
shall be given to the employer within 24 hours of the
commencement of the absence.
(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence or
who fails to supply such other proof of the illness or
injury as the employer may reasonably require
provided that the employee shall not be required to
produce a certificate from a medical practitioner with
respect to absences of two days or less unless after two
such absences in any year of service the employer
requests in writing that the next and subsequent
absences in that year if any, shall be accompanied by
such certificate. Provided that where an employee has
had two absences on paid sick leave adjacent to other
days off duty within a period of 12 months the employer
may request in writing that any further absences
adjacent to days off be accompanied by such
certificate.
Provided that this request shall remain in force until
the employee has completed a continuous period of 12
months without such absence.

1227

(5) (a) Subject to the provisions of this subclause,
the provisions of this clause apply to an employee who
suffers personal ill health or injury during the time
when he is absent on annual leave and an employee
may apply for and the employer shall grant paid sick
leave in place of paid annual leave.
(b) Application for replacement shall be made
within seven days of resuming work and then only if the
employee was confined to his place of residence or a
hospital as a result of his personal ill health or injury for
a period of seven consecutive days or more and he
produces a certificate from a registered medical
practitioner that he was so confined. Provided that the
provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in
accordance with subclause (3) of this clause if he is
unable to attend for work on the working day next
following his annual leave.
(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he
proceeded on annual leave and shall not be made with
respect to fractions of a day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and (c)
of this subclause, that portion of the annual leave
equivalent to the paid sick leave is hereby replaced by
the paid sick leave and the replaced annual leave may
be taken at another time mutually agreed to by the
employer and the employee or, failing agreement, shall
be added to the employee's next period of annual leave
or, if termination occurs before then, be paid for in
accordance with the provisions of Clause 15. — Annual
Leave of this Award.
(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is
subsequently taken provided that the annual leave
loading prescribed in Clause 15. — Annual Leave of
this award shall be deemed to have been paid with
respect to the replaced annual leave.
(6) Where a business has been transmitted from one
employer to another and the employee's service has
been deemed continuous in accordance with subclause
(3) of Clause 2 of the Long Service Leave provisions
published in volume 66 of the Western Australian
Industrial Gazette at pages 1 to 4, the paid sick leave
standing to the credit of the employee at the date of
transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of service with the transmittee and may be
claimed in accordance with the provisions of this
clause.
(7) The provisions of this clause with respect to
payment do not apply to employees who are entitled to
payment under the Workers' Compensation Act 1981
nor to employees whose injury or illness is the result of
the employee's own misconduct.
(8) The provisions of this clause do not apply to casual
employees.
14.—Bereavement Leave.
(1) An employee shall, on the death within Australia,
of a wife, husband, de facto wife or de facto husband,
father, father-in-law, mother, mother-in-law, brother,
sister, child or stepchild be entitled on notice, of leave
up to and including the day of the funeral of such
relation and such leave shall be without deduction of
pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days.
Proof of such death shall be furnished by the employee
to the satisfaction of the employer.
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Provided that this clause shall have no effect while
the period of entitlement to leave coincides with any
other period of leave that may be due to the employee
concerned.
(2) The provisions of this clause shall not apply to
casuals.
15.—Annual Leave.
(1) (a) Except as hereinafter provided a period of six
consecutive weeks' leave shall be allowed to an
employee by his/her employer after each period of 12
months' continuous employment with such employer.
(b) Notwithstanding the provisions of paragraph (a)
of this subclause an employee employed regularly in a
non-client related position including gardener,
machinist, maintenance employee and storeperson
who is not required to be available to work on any
public holiday named in Clause 9. — Weekend and
Public Holiday Rates of this award, shall be provided a
period of four consecutive weeks' leave after each
period of 12 months' continuous employment with such
employer.
Provided that such an employee shall be paid in
accordance with subclause (4) of Clause 9. — Weekend
and Public Holiday Rates of this award for all public
holidays.
(c) Where pursuant to paragraph (3) of subclause 2
— Long Service of the Long Service Leave provisions
published in Volume 66 of the Western Australian
Industrial Gazette at pages 1 to 4 the period of continuous
service which an employee has had with the transmitter
(including any such service with any prior transmittor)
is deemed to be service of the employee with the
transmittee then that period of continuous service shall
be deemed to be service with the transmittee for the
purposes of this subclause.
(2) Prior to commencing leave each employee shall
be paid for that period of leave as follows:
(a) At the wage the employee would have received
had he/she not proceeded on leave. In the case
of rostered employees that wage shall include
the shift work and weekend penalties that
employee would have received had he/she not
proceeded on leave.
Where it is not possible to calculate the shift
and weekend penalties the employee would
have received the employee shall be paid the
average of such payments made each week
over the four weeks prior to taking the leave:
or
(b) At the rate of wage shown in Clause 18. —
Wages of this award for his/her class of work
and in addition be paid a loading of 17.5 per
cent of that wage for two-thirds of any leave
due in each year and for the remaining onethird of the leave due in each year be paid
according to paragraph (a) of this subclause,
whichever is the greater.
(c) Provided that employee to whom subclause
(5) of this clause applies may be paid a loading
of 17.5 per cent for five-sevenths of any leave
due in each year in lieu of the two-thirds of any
leave due in each year.
(d) Provided further that the 17.5 per cent loading
prescribed by this subclause shall not be paid
on proportionate annual leave on termination.
(3) (a) Except as provided in paragraph (b) of this
subclause, if after one month's continuous
employment, an employee lawfully terminates his/ her
employment or his/her employment is terminated by
the employer through no fault of the employee, the
employee shall be paid one-half of a week's pay at the
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rate prescribed by subclause (2) of this clause in respect
of each completed month of continuous service for
which annual leave has not already been taken.
Provided that employees to whom subclause (5) of
this clause applies, shall be paid for such additional
days' leave as have accrued due under that subclause at
the date of such termination.
(b) An employee who is dismissed for misconduct
which occurred after the completion of a 12 month
qualifying period, but before he/she has taken leave in
respect of that qualifying period shall be given payment
in lieu of that leave.
(4) (a) The annual leave prescribed in subclause (1)
of this clause may be split into more than one
portion:
(i) By the employer once per annum provided
that no portion is less than two weeks.
(ii) By agreement between the employer and the
employee.
(5) Shift employees (i.e. employees who rotate
afternoon and/or night shift with day shift as defined in
Clause 31. — Shiftwork) shall be granted an additional
week's leave; Provided that for employees whose shifts
are not subject to regular rotation, one working day
additional leave (with a maximum of five working days)
for each 35 shifts actually worked on afternoon and/or
night shift shall be granted provided further that
employees who have completed 155 shifts on afternoon
and/or night shift shall be granted the additional
week.
(6) Any time in respect of which an employee is
absent from work, except time for which he/she is
entitled to claim sick pay or time spent on annual leave
or long service leave as prescribed by this award shall
not count for the purpose of determining annual
leave.
(7) Before going on annual leave each employee
shall be given at least two weeks' notice of the date such
leave is to commence.
(8) The provisions of this clause shall not apply to
casual employees.
(9) (a) The annual leave prescribed by this clause
may be given and taken before the completion of 12
months' continuous service as prescribed by subclause
(1) of this clause.
(b) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with this subclause and if the period of leave so taken
exceeds that which would become due pursuant to
subclause (3) of this clause the employee shall be liable
to pay the amount representing the difference between
the amount received by him/her for the period of leave
taken in accordance with this subclause and the
amount which would have accrued in accordance with
subclause (3) of this clause. The employer may deduct
this amount from moneys due to the employee by
reason of the other provisions of this award at the time
of termination.
16.—Long Service Leave.
The Long Service Leave provisions published in
Volume 66 of the Western Australian Industrial Gazette at
pages 1 to 4 both inclusive are hereby incorporated in
and shall be deemed part of this award.
17.—Payment of Wages.
(1) Wages shall be paid by cheque, direct transfer or
cash at the employer's discretion following
consultation with the employees.
(2) (a) (i) Where the employer requires the
employee to establish an account for the
purpose of receiving his/her wages the
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employee shall pay the costs associated
with the establishment and maintenance
of such account.
(ii) The employer may require such an
account to be established at a major bank
or building society.
(b) In respect of transfer fees associated with the
transfer of funds from the employer's bank to any other
bank or financial institution, such fees shall be paid by
the employer.
(3) In the case of payment by cheque the employer
shall arrange encashment facilities at a branch of a
bank in close proximity to the place of work. Where it is
impractical for the employee to cash the cheque on pay
day, reasonable access to the facility shall be allowed by
the employer during working time.
(4) If, for reasons within the control of the employer,
wages are not available at the nominated time and the
employee is kept waiting for a period exceeding 30
minutes, overtime rates shall apply, provided that in the
case of an employee rostered for duty on that day, the 30
minute period shall commence from the employee's
finishing time.
(5) No deduction shall be made from an employee's
wages unless the employee has agreed to such
deduction in writing, or the deduction is authorised by
the award.
(6) Each employee shall be provided with a pay
advice slip on each day that wages are paid. The pay
advice slip shall detail:
(a) the rate of wage
(b) the hours worked, including overtime
(c) the gross wage
(d) the net wage
(e) any allowances paid
(1) any deductions made
(g) the composition of any annual leave payment
(h) the composition of any termination payment.
(7) Wages shall be paid fortnightly, provided that by
agreement between the employer and the Union, wages
may be paid at other intervals.
(8) Subject to subclause (9) hereof, upon termination
of employment, the employer shall pay to the employee
all moneys earned by or payable to the employee before
the employee leaves the hostel or the same shall be
forwarded to the employee by post on the next working
day following termination.
(9) Where the employee terminates his or her employment without notice as required by Clause 7. —
Contract of Service of this Award, the employer shall
forward as soon as reasonably possible all moneys
earned by or payable to such employee to that employee
by post.
(10) If an employee fails to collect his/her wages on
the appointed day, such wages shall thereafter be
available for collection (at previously notified times)
during office hours.
18.—Wages.
(1) The following shall be the minimum weekly rate
of wage payable to employees covered by this Award.
S Per Week
B
C
D
A
Qualified Cook
415.00 434.70
375.20 395.00
Cook Working Alone
366.50 378.70
342.20 354.40
Cook. Other
362.00 373.70
33830 350.00
Supervisor
393.70 401.00
379.00 386.40
Assistant Supervisor
372.30 378.80
359.20 365.70
Domestic
346.70 356.60
327.00 336.80
Driver
380.60 380.60
380.60 380.60
(2) The classification "domestic" shall include the
following: cleaner, domestic, gardener, handyperson,
kitchen employee, laundry employee, pantry employee,
machinist, storesperson and like classification.

(3) The ordinary wages of any employee other than a
supervisor or assistant supervisor placed in charge of
three or more employees shall be increased by $13.90
per week.
(4) The hourly rate shall be calculated by dividing
the weekly rate by 38.
(5) The rates prescribed in subclause (1) of this
clause shall operate from the beginning of the first
period to commence on or after the following datesColumn A
1 October 1989
Column B
1 January 1990
Column C
1 January 1991
Column D
1 January 1992
(6) The minimum weekly rates of wage for work in
ordinary time to be paid to junior employees shall be as
follows—
Percentage of
Adult Rate
%
Under 17 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
100
(7) Apprentices Wages: The weekly wage rate shall
be a percentage of the tradesperson's rate as under:
Percentage of
Tradesperson's
Weekly Rate
%
(a) Four year Term
First year
42
Second year
55
Third year
75
Fourth year
88
(b) Three and One-Half Year Term
First six months
42
Next year
55
Next following year
75
Final year
88
(c) Three year Term
First year
55
Second year
75
Third year
88
(d) For the purposes of this part "Tradesperson's
Rate" means the rate of wage payable to a
"Qualified Cook", as prescribed in this
clause.
19.—Higher Duties.
An employee who is capable of performing and does
perform all duties of a position which carries a higher
rate of pay than that which he or she usually performs
shall be entitled to the higher rate whilst so engaged.
20.—Uniforms and Laundering.
(1) Where the employer requires a uniform to be
worn, a supply of four such uniforms shall be made
available for use by each employee but such uniforms
shall at all times remain the property of the
employer.
(2) In lieu of the provision of uniforms, the employer
may pay an allowance of $2.70 per week.
(3) The term "uniform" shall include all items of
clothing and footwear which are specified by the
employer according to type or colour or according to the
exclusion of ordinary clothing or footwear, to be
worn.
(4) Each employee shall be entitled to all reasonable
laundry work at the expense of the employer, but where
the employer elects not to launder the uniforms, the
employee shall be paid an allowance of 70 cents per
week.
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21.—Board and/or Lodging.
(1) Where employees are provided with Lodging by
the employer, the following charges, or deductions as
the case may be, may be made by the employer:—
Per Week
Lodging
$15.90
Lodging for employees sharing rooms $ 8.00
Lodging for self-contained furnished
single accommodation within
hostel grounds
$26.10
For the purposes of this clause "Lodging" means a
room constituting a bedroom, together with communal
toilet laundry and sitting room facilities.
(2) (a) The amounts herein prescribed shall be
varied as the result of State Wage Case variations to the
rate of wage for a supervisor by the same proportion and
at the same time.
(b) Any variation to the lodging charges shall be
calculated to the nearest 10 cents.
(3) An employee in receipt of the call allowance
prescribed by Clause 27. — Call Allowance shall not be
charged for lodging except where the hostel is the
principal place of residence of the employee.
22.—Roster.
(1) A roster shall be posted in a convenient place
where it can be readily seen by the employees concerned.
(2) Such roster shall denote the hours to be worked
by each employee and shall be open for inspection by a
duly accredited representative of the Union at such
times as the record is open for inspection.
(3) Such roster shall be posted at least 48 hours
before it comes into operation and may be altered by 48
hours' notice, but this shall not prevent a part-time
employee working additional shifts in accordance with
subclause (4) of Clause 12. — Part-Time Employees.
(4) No employee shall be rostered for duty until at
least eight hours have elapsed from when the previous
rostered shift ended.
23.—Record.
(1) Each employer bound by this award shall
maintain a record containing the following
information:—
(a) The name and address given by each
employee subject to this award.
(b) The date of birth of the employee if paid as a
junior employee.
(c) The date on which each employee
commenced
employment
with
that
employer.
(d) The classification and "year of employment"
of the employee and whether the employee is
employed full-time, part-time or casual.
(e) The commencing and finishing time of work
each day, together with any periods between
those times when the employee was not
required to work.
(f) The total number of ordinary hours and the
total number of overtime hours worked each
day.
(g) The wages and any allowances paid to each
employee each pay period and any deductions
made therefrom.
(2) (a) The record shall be kept at one establishment
and in date order so that the inspections referred to in
subclause (3) of this clause may be made with respect to
any period in the 12 months preceding the date of
inspection.
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(b) The employer may, if it is part of normal business
practice, periodically send the record or any part of the
record to another person, provided that the provisions
of this paragraph shall not relieve the employer of the
obligations contained elsewhere in this clause.
(3) (a) Subject to this clause, the record shall be
available for inspection by any officer of the union or
other authorised representative of the union between
the hours of 9.00 a.m. and 5.00 p.m. Monday to Friday
inclusive, at such time and date as requested by the
union.
(b) The officer of the union or other authorised representative of the union shall be permitted reasonable
time to inspect the record and, if required, take an
extract or copy of any of the information contained
therein.
(c) The employer shall permit each employee to
inspect the record as it relates to that employee either at
the time of payment of wages or at such other time as
may be mutually convenient. The employer shall not
unreasonably withhold the record from inspection by
the employee.
(4) (a) If, for any reason, the record is not available
for inspection at the time and date requested, the union
and the employer or his agent may fix a mutually
convenient time for the inspection to take place.
(b) If a mutually convenient time cannot be fixed, the
union may advise the employer in writing that it
requires to inspect the record in accordance with the
provisions of this award and shall specify the period
contained in the record which it requires to inspect.
(c) Within 10 days of the receipt of such advice:
(i) employers who normally keep the record at a
place more than 35 km from the GPO Perth
shall send a copy of that part of the record
specified to the office of the Union; and,
(ii) employers who normally keep the record at a
place less than 35 km from the GPO Perth
shall make the record available to the union at
a time specified by the union.
(d) In the event of a demand made by the union
which the employer considers unreasonable, the
employer may apply to the Industrial Commission for
direction. An application to the Industrial Commission
made by an employer for direction will, subject to that
direction, stay the requirements contained elsewhere in
this subclause.
(5) In addition to the foregoing, the employer shall
maintain for the duration of the employee's
employment, a record in respect of each employee
showing:
(a) Name and classification.
(b) Total hours worked each week.
(c) Number of days worked each week.
(d) Total wages paid each pay period.
(6) Records required to be kept by this clause shall be
passed on to any succeeding employer in the event that
the business is sold or transmitted.
24.—Posting of Award and Union Notices.
(1) A copy of this Award if supplied by the Union
shall be exhibited by each employer on his business
premises in such a place where it may be conveniently
and readily seen by each worker employed.
(2) The Secretary of the Union, or any other duly
accredited representative of the Union, shall be
permitted to post notices relating to Union business in
such a place where it may be conveniently and readily
seen by each worker employed.
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25.—Under-Rate Employees.
(1) Any employee who may by reason of old age or
infirmity be unable to earn the minimum rate of wage,
may be paid such lesser wage as may from time to time
be agreed upon in writing between the Union and the
employer.
(2) In the event of agreement not being arrived at, the
matter may be referred to the Board of Reference for
determination.
(3) After application has been made to the Board,
and pending the Board's decision, the employee shall
be entitled to work for and be employed at the proposed
lesser rate.
26.—Breakdowns.
The employer shall be entitled to deduct payment for
any day or portion of a day upon which the employee
cannot be usefully employed because of any strike by
the Union or Unions affiliated with it, or by any other
association or union, or through the breakdown of the
employer's machinery or any stoppage of work by any
cause which the employer cannot reasonably prevent.
27—Call Allowance.
An employee who resides at the hostel and who is
required to remain available for call during her off-duty
period, shall be paid for each hour of such call at the rate
of 12.5 per cent of the hourly wage rate, from time to time
for the Supervisor classification. Such payment shall
not be made for any period during which the employee
is required to work as a result of a response to a call.
28.—Location Allowance.
(1) Subject to the provisions of this clause, in
addition to the wages prescribed in Clause 18.—Wages
of this award, an employee shall be paid the following
allowances when employed in the towns described
hereunder.
Town
$
Agnew
12.60
Argyle (See subclause 12)
32.00
Balladonia
12.00
Barrow Island (See subclause 13)
9.50
Boulder
5.00
Broome
19.80
Bullfinch
6.00
Carnarvon
10.10
Cockatoo Island
21.80
Coolgardie
5.00
Cue
12.70
Dampier
17.10
Denham
10.10
Derby
20.60
Esperance
3.90
Eucla
13.90
Exmouth
17.60
Fitzroy Crossing
24.80
Goldsworthy
11.90
Halls Creek
28.00
Kalbarri
4.10
Kalgoorlie
5.00
Kambalda
5.00
Karratha
20.10
Koolan Island
21.80
Koolyanobbing
6.00
Kununurra
32.00
Laverton
12.60
Learmonth
17.60
Leinster
12.60
Leonora
12.60
Madura
13.00
Marble Bar
30.20
Meekatharra
10.90

Mount Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roeboume
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham
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13.40
13.50
12.00
10.30
30.10
20.80
16.10
15.90
17.00
6.70
23.10
12.60
10.10
11.80
6.00
28.30
12.60
15.90
20.00
19.60
12.80
26.80
30.40

(2) Except as provided in subclause (3) of this clause,
an employee who has:
(a) a dependant shall be paid double the allowance prescribed in subclause (1) of this
clause.
(b) a partial dependant shall be paid the
allowance prescribed in subclause (1) of this
clause plus the difference between that rate
and the amount such partial dependant is
receiving by way of a district or location
allowance.
(3) Where an employee is provided with board and
lodging by his/her employer, free of charge, such
employee shall be paid 66 and two-thirds per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Except where an employee is eligible for payment
of an additional allowance under subclause (2) of this
clause, but on 31 December 1987 was in receipt of an
amount in excess of that under General Order 603 of
1987, that employee shall continue to receive the
allowance at the higher rate until 1 July 1988 when the
difference between the rate being paid and that due
under subclause (2) of this clause shall be reduced by 33
and one-third per cent; the difference remaining on 1
January 1989 shall be reduced by 50 per cent from that
date and payment in accordance with subclause (2) of
this clause will be implemented on 1 July 1989.
(5) Subject to subclause (2) of this clause, junior
employees, casual employees, part-time employees,
apprentices receiving less than adult rate and
employees employed for less than a full week shall
receive that proportion of the location allowance as
equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work
performed.
(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for
the period of such leave the location allowance to which
he/she would ordinarily be entitled.
(7) Where an employee is on long service leave or
other approved leave with pay (other than annual leave)
he/she shall only be paid location allowance for the
period of such leave he/she remains in the location in
which he/she is employed.
(8) For the purpose of this clause:
(a) "Dependant" shall mean—
(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto
spouse;
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who does not receive a district or location
allowance.
(b) "Partial Dependant" shall mean a
"dependant" as prescribed in paragraph (a) of
this subclause who receives a district or
location allowance which is less than the
location allowance prescribed in subclause (1)
of this clause.
(9) Where an employee is employed in a town or
location not specified in this clause the allowance
payable for the purpose of subclause (1) of this clause
shall be such amount as may be agreed between
Australian Mines and Metals Association, the
Confederation of Western Australian Industry and the
Trades and Labor Council of Western Australia or,
failing such agreement, as may be determined by the
Commission. Provided that, pending any such
agreement or determination, the allowance payable for
that purpose shall be an amount equivalent to the
district allowance in force under this award for that
town or location on 1 June 1980.
(10) Nothing herein contained shall have the effect
of reducing any "district allowance" payable to any
employee subject to the provision of this award whilst
that employee as as 1 June 1980 remains employed by
his/her present employer.
(11) Subject to the making of a General Order
pursuant to section 50 of the Act, that part of each
location allowance representing prices shall be varied
from the beginning of the first pay period commencing
on or after the 1 st day of July of each year in accordance
with the annual percentage change in the Consumer
Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter,
the calculation to be taken to the nearest 10 cents.
(12) The allowance prescribed for Argyle is equated
to that at Kununurra as an interim allowance. Liberty is
reserved to the parties to apply for a review of the
allowance for Argyle in the light of changed circumstances occurring after the date of this Order.
(13) The allowance prescribed for Barrow Island
shall be half the allowance prescribed by Clause 8 of the
Hydrocarbons and Gas (Production and Processing)
Award 1986, which at the date of this Order is $19.00 per
week. Except for the location allowance prescribed
under subclause (1) the terms of this clause shall not
apply where they are inconsistent with the terms of
Clause 8 of the Hydrocarbons and Gas (Production and
Processing) Award 1986.
29.—Maternity Leave.
(1) Eligibility for Maternity Leave: An employee
who becomes pregnant shall, upon production to her
employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement, be entitled to maternity leave provided that she
has had not less than 12 months' continuous service
with that employer immediately preceding the date
upon which she proceeds upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time
employee but shall not include an employee
engaged upon casual or seasonal work.
(b) Maternity Leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave:
(a) Subject to subclauses (3) and (6) hereof, the
period of maternity leave shall be for an
unbroken period of from 12 to 52 weeks and
shall include a period of six weeks'
compulsory leave to be taken immediately
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before the presumed date of confinement and
a period of six weeks' compulsory leave to be
taken immediately following confinement.
(b) An employee shall, not less than 10 weeks
prior to the presumed date of confinement,
give notice in writing to her employer stating
the presumed date of confinement.
(c) An employee shall give not less than four
weeks' notice in writing to her employer of the
date upon which she proposes to commence
maternity leave, stating the period of leave to
be taken.
(d) An employee shall not be in breach of this
award as a consequence of failure to give the
stipulated period of notice in accordance with
paragraph (c) hereof if such failure is
occasioned by the confinement occurring
earlier than the presumed date.
(3) Transfer to a Safe Job: Where in the opinion of a
duly qualified medical practitioner, illness or risks
arising out of the pregnancy or hazards connected with
the work assigned to the employee make it inadvisable
for the employee to continue at her present work, the
employee shall, if the employer deems it practicable, be
transferred to a safe job atthe rate and on the conditions
attaching to that job until the commencement of
maternity leave.
If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for the
purposes of subclauses (7), (8), (9) and (10) hereof.
(4) Variation of Period of Maternity Leave:
(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the period
may be lengthened once only, save with the
agreement of the employer, by the employee
giving not less than 14 days' notice in writing
stating the period by which the leave is to be
lengthened.
(b) The period of leave may, with the consent of
the employer, be shortened by the employee
giving not less than 14 days' notice in writing
stating the period by which the leave is to be
shortened.
(5) Cancellation of Maternity Leave:
(a) Maternity leave, applied for but not
commenced, shall be cancelled when the
pregnancy of an employee terminates other
than by the birth of a living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of the
employee to resume work at a time nominated
by the employer which shall not exceed four
weeks from the date of notice in writing by the
employee to the employer that she desires to
resume work.
(6) Special Maternity Leave and Sick Leave:
(a) Where the pregnancy of an employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child
then:
(i) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a duly qualified
medical practitioner certifies
as
necessary before her return to work, or
(ii) for illness other than the normal
consequences of confinement she shall
be entitled, either in lieu of or in addition
to special maternity leave, to such paid
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sick leave as to which she is then entitled
and which a duly qualified medical
practitioner certifies as necessary before
her return to work.
(b) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner
certifies as necessary before her return to work,
provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed 52 weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before
proceeding on such leave or, in the case of an.
employee who was transferred to a safe job
pursuant to subclause (3), to the position she
held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be
entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not
exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which
she is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long
service leave), shall not be available to an
employee during her absence on maternity
leave.
(8) Effect of Maternity Leave on Employment:
Notwithstanding any award, or other provisions to the
contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be
taken into account in calculating the period of service
for any purpose of the award.
(9) Termination of Employment:
(a) An employee on maternity leave may
terminate her employment at any time during
the period of leave by notice given in
accordance with this award.
(b) An employer shall not terminate the
employment of an employee on the ground of
her pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
(10) Return to Work After Maternity Leave:
(a) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of
maternity leave.
(b) An employee, upon the expiration of the
notice required by paragraph (a) hereof shall
be entitled to the position which she held
immediately before proceeding on maternity
leave, or, in the case of an employee who was
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transferred to a safe job pursuant to subclause
(3), to the position which she held immediately
before such transfer. Where such position no
longer exists but there are other positions
available for which the employee is qualified
and the duties of which she is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
(11) Replacement Employees:
(a) A replacement employee is an employee
specifically engaged as a result of an employee
proceeding on maternity leave.
(b) Before an employer engages a replacement
employee under this subclause, the employer
shall inform that person of the temporary
nature of the employment and of the rights of
the employee who is being replaced.
(c) Before an employer engages a person to
replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the
temporary nature of the promotion or transfer
and of the rights of the employee who is being
replaced.
(d) Provided that nothing in this subclause shall
be construed as requiring an employer to
engage a replacement employee.
(e) A replacement employee shall not be entitled
to any of the rights conferred by this clause
except where her employment continues
beyond the 12 months' qualifying period.
(12) Effect of Maternity Leave on Accrued Day(s)
Off.
(a) When an employee proceeds on maternity
leave there will be no accrual towards an
Accrued Day Off as prescribed in subclauses
(1) and (2) of Clause 8. — Hours of this
award.
(b) When an employee proceeds on maternity
leave the employer may pay an employee the
amount of hours accrued towards an Accrued
Day(s) Off as prescribed in subclauses (1) and
(2) of Clause 8. — Hours of this award.
(13) Where a business has been transmitted from
one employer to another and the employee's service has
been deemed continuous in accordance with subclause
(3) of Clause 2 of the Long Service Leave provisions
published in Volume 66 of the Western Australian
Industrial Gazette at pages 1 to 4, the entitlement to
maternity leave as prescribed by this clause standing to
the credit of the employee at tire date of transmission
from service with the transmittor shall stand to the
credit of the employee at the commencement of service
with the transmittee and may be claimed in accordance with the provisions of this clause.
30.—No Reduction.
(1) Nothing contained in this award shall operate to
reduce the wages or conditions of any employee who at
the date of this award is being paid a higher rate of wage
than the minimum prescribed for his/her class of work
or who enjoyed conditions more beneficial than
contained in this award.
(2) An employee in receipt of a higher wage than that
prescribed by this award shall have that wage adjusted
according to State Wage Case decisions until the wage
prescribed by this award is no less than that paid to the
employee.
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(3) An employee in receipt of accumulated days off
as the means of working the 38 hour week shall continue
to receive such accrued days off unless agreement to do
otherwise is reached.
31.—Shift Work.
(1) (a) The loading on the ordinary rates of pay for
an afternoon or night shift worked in ordinary hours
shall be 12.5 per cent.
(b) For the purposes of this subclause an afternoon
shift shall be one which commences between 12 noon
and 6.00 p.m. and a night shift shall be one which
commences between 6.00 p.m. and 4.00 a.m.
(c) The second portion of a broken shift, where such
second portion commences after 12 noon shall be
regarded as an afternoon shift for the purposes of this
subclause.
(d) The provisions of paragraph (a) of this subclause
do not apply to an employee who on any day
commences his/her ordinary hours of work after 12
noon and completes those hours at or before 6.00 p.m.
on that day.
(2) The following provisions shall apply in lieu of the
foregoing for the period commencing with the
beginning of the first pay period commencing on or
after 1 January 1990 and concluding with the first pay
period ending on or after 1 October 1990.
(a) The loading of the ordinary rates of pay for an
afternoon or night shift worked in ordinary
hours shall be 15 per cent.
(b) For the purposes of this subclause an
afternoon shift shall be one which commences
between 12 noon and 6.00 p.m. and a night
shift shall be one which commences between
6.00 p.m. and 4.00 a.m.
(c) The second portion of a broken shift, where
such second portion commences after 12 noon
shall be regarded as an afternoon shift for the
purposes of this subclause.
(d) The provisions of subclause (a) of this
subclause do not apply to an employee who on
any day commences ordinary hours of work
after 12 noon and completes those hours at or
before 6.00 p.m. on that day.
32.—Interviews.
(1) An accredited representative of the Union shall
be entitled to enter the business premises of the
employer and interview an employee subject to the
following:
(a) On arrival at the workplace the union
representative shall seek permission to enter
the premises from the employer or his senior
representative.
(b) Agreement between the union representative
and the employer shall be sought as to where
and subject to what conditions the employee
may be interviewed or work inspected.
(2) Failing agreement on the foregoing, the following
shall apply:
On giving prior notice in writing or by telephone
to the employer or his appointed representative, or
failing that person being available, the most senior
person in charge of the establishment, an
accredited representative of the Union shall be
entitled to enter the business premises of the
employer to interview an employee during the
recognised meal period at the place at which the
meal is usually taken, provided that this right shall
not be exercised without the consent of the
employer more than once in any one week, however the employer does not have the right to refuse
the first occasion in any one week provided prior
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notice has been given. If access has not been gained
in accordance with the provisions of this clause
then the union representative shall leave
immediately upon a request from the employer or,
his appointed representative or senior person in
charge.
33.—Fares and Motor Vehicle Allowances.
(1) Where an employee is required during his/her
normal working hours, by his/her employer, to work
outside his/her usual place of employment the
employer shall pay the employee any reasonable
travelling expenses incurred except where an allowance
is paid in accordance with subclause (2) of this
clause.
(2) (a) Where an employee is required and
authorised to use his/her own motor vehicle in the
course of his/her duties he/she shall be paid an
allowance not less than that provided for in the
schedule set out hereunder. Notwithstanding anything
contained in this subclause the employer and the
employee may make any other arrangements as to car
allowance not less favourable to the employee.
(b) Where an employee in the course of a journey
travels through two or more of the separate areas,
payment at the rates prescribed herein shall be made at
the appropriate rate applicable to each of the separate
areas traversed.
(c) A year for the purpose of this clause shall
commence on the 1st day of July and end on the 30th
day of June next following.
Rates of Hire for Use of Employee's Own Vehicle
on Employer's Business
Schedule 1 — Motor Vehicle Allowances
Engine Displacement
(in cubic centimetres)
Over
Area and Details
Over
1 600 cc
1 600 cc
2 600 cc - 2 600 cc and under
Rate per km
Metropolitan Area
35.8
41.0
31.2
South West Land Division
42.0
36.6
31.9
North of 23.5° South Latitude
40.9
46.5
35.8
38.2
Rest of the State
33.3
43.8
Schedule 2 — Motor Cycles.
Rate
Distance Travelled During a
Year on Official Business
cents/km
Rate per kilometre
14.3
Motor vehicles with rotary engines are to be included in the 1 600-2 600 cc
category.
34—Temporary Employees.
A temporary employee shall accrue and be paid all
the benefits prescribed by this Award for time worked as
if the employee was permanently employed, notwithstanding breaks in employment, and shall be
entitled to or give, as the case may be, one week's notice
of termination of the contract of service, and shall either
be paid or forfeit, as the case may be, one week's pay if
the required notice is not given.
35.—Calculation of Penalties.
Where an employee works hours which would entitle
that employee to payment of more than one of the
penalties payable in accordance with Clause 9. —
Weekend and Public Holiday Rates, Clause 10. —
Overtime and Clause 31. — Shift Work of this award
only the highest of such penalty shall be payable.
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PRIVATE HOSPITAL EMPLOYEES' AWARD 1972
No. 27 of 1971.
PURSUANT to section 93(6a) of the Industrial
Relations Act 1979 the following award has been
consolidated and is published hereunder for general
information.
Dated at Perth this 14th day of March 1990.
J. CARRIGG,
Registrar.
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2A.—State Wage Principles—September 1989.
It is a term of this award that the union undertakes for
the duration of the Principles determined by the
Commission in Court Session in Application No. 1940
of 1989 not to pursue any extra claims, award or
overaward except when consistent with the State Wage
Principles.

Award No. 27 of 1971.

3.—Scope.
This award shall apply to all hospitals and workers
employed therein (other than hospital and employees
already covered by Industrial Awards or Agreements)
performing work for the public and where patients are
received for medical, surgical, observation, rest or other
treatment or care.

1—Title.
This award shall be known as the "Private Hospital
Employees' Award 1972" and replaces Award No. 26 of
1956.

4.—Area.
This award shall have effect throughout the State of
Western Australia.

2.—Arrangement.
Title.
Arrangement.
State Wage Principles — September 1989.
State Wage Principles — September 1989.
Scope.
Area.
Term.
Definitions.
Hours.
Rosters.
Allowances and Special Provisions.
Overtime.
Shiftwork.
Weekend Rates.
Fares and Motor Vehicle Allowances.
Record.
Annual Leave.
Public Holidays.
Compassionate Leave.
Payment for Sickness.
Uniforms.
Laundry.
Accommodation.
Payment of Wages.
Calculation of Penalties.
Contract of Service.
Higher Duties.
Deductions for Lodging.
Long Service Leave.
No Reduction.
Notices.
Under Rate Employees.
Part-Time Employees.
Temporary Employees.
Representative Interviewing Employees.
Wages.
Minimum Wage.
Apprentices.
Maternity Leave.
Effect of 38 Hour Week.
Special Provisions — Nulsen Haven
Association.
40. Location Allowances.
Schedule of Respondents.

1.
2.
2A.
2A
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.

2A.—State Wage Principles—September 1989.
It is a term of this award or industrial agreement that
the union undertakes for the duration of the Principles
determined by the Commission in Court Session in
Application No. 1940 of 1989 not to pursue any extra
claims, award or overaward except when consistent
with the State Wage Principles.
A75201-9

5.—Term.
The term of this award shall be for a period of three
years as from the beginning of the first pay period
commencing after the date hereof.
6.—Definitions.
"Accrued Day(s) Off means the paid day(s) off
accruing to an employee resulting from an entitlement
to the 38 hour week as prescribed by Clause 7. — Hours
of this Award.
"Orderly" means an employee who is not otherwise
classified in this award.
"Postered Employee" means an employee for whom
the ordinary hours of work may include work on
Sunday.
"Casual Employee" means an employee engaged for
a period of less than one month. Where the employment
continues beyond one month, he/she shall be deemed
to be a temporary employee from the end of that
month.
"Temporary Employee" means an employee engaged
for a specific period or periods longer than one month
but less than 12 months.
7.—Hours.
(1) From 1 July 1985 and, in the case of employees of
Silver Chain Nursing Association Inc., from 1 April
1985 and subject to the provisions of this award, the
ordinary hours of duty shall be an average of 38 per
week with the hours actually worked being 40 per week
or 80 per fortnight at the option of the employer, and no
shift shall exceed 10 hours.
Except where provided elsewhere, the ordinary hours
shall be worked:
(a) With two hours of each week's work accruing
as an entitlement to a maximum of 12 accrued
days off in each 12 month period. The accrued
days off shall be taken:
(i) in a minimum period of one week made
up of five consecutive accrued days off
in conjunction with a period of annual
leave: or
(ii) at a time mutually acceptable to the
employer and the employee; or
(iii) as single day absences at a time suitable
to the employer and subject to 48 hours
clear notice given to the employee in
accordance with Clause 8. — Rosters of
this award.
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(b) With 0.4 of an hour per day accruing as an
entitlement to take the 20th day in each cycle
as an accrued day off in conjunction with
other days off.
Provided that an employee who, at the
completion of a 20 day work cycle, has not
accrued sufficient hours to enable him/her to
take a full paid shift off duty, shall continue
past the 20 day work cycle until sufficient
hours have accrued to enable him/her to take a
full paid shift off duty.
(2) By agreement between the Union and the
employer the ordinary hours of an employee, in lieu of
the provisions of subclause (1) hereof, may be worked
within a 10 day. two week cycle, with an adjustment to
hours worked to enable 76 hours to be worked over 91/2
days of the two week cycle and an entitlement to take the
other half day in each cycle as an accrued half-day
off.
(3) An employer and employee may by agreement,
substitute the accrued day off the employee is to take off
for another day in which case the accrued day off shall
become an ordinary working day.
(4) No employee shall be required to work in excess
of five shifts per week or 10 shifts per fortnight.
(5) An employee on day shift shall, where
practicable, be allowed two days' continuous time off
duty per week and on night shift shall, where
practicable, be allowed two days' continuous time off
duty per week or four days' continuous time off duty per
fortnight. Provided that where the days off duty as
specified are missed and not taken within four weeks,
equivalent time shall be added to the annual leave of the
employee.
(6) (a) An employee changing from night shift to
day shift, or from day shift to night shift, shall be free
from duty during the 20 hours immediately preceding
the commencement of the changed shift.
(b) An employee changing from evening shift to day
shift shall not be required to commence such duty until
a period of 10 hours has elapsed since ceasing evening
shift.
(c) An employee shall not be rostered for duty until at
least 10 hours have elapsed from when the previous
rostered shift ended.
(d) The provisions of this subclause shall not apply if
the employee is required to perform duty to enable the
nursing services of the hospital to be carried on when an
employee is absent from duty or in an emergency or
where the employer and the Union mutually agree to
vary the provisions of this subclause.
(7) (a) Meal breaks shall not be less than 30 minutes
and shall not be counted as time worked. Provided that
where an employee is called on duty during a meal time
the period worked shall be counted in the ordinary
working hours of the shift. Provided further, that where
the employee is required to be on call for the whole of
the shift, a meal break shall be taken in the employer's
time.
(b) No more than three breaks shall be allowed in
any one shift, including meal breaks. Unless the
employer and employee mutually agree to work up to
six hours without a meal break the employee shall not
work for more than five hours without a meal break.
(8) Morning and afternoon tea breaks of not more
than seven minutes shall be allowed without deduction
of pay at a time convenient to the employer.
(9) Where an employee is required to travel as part of
his/her duty such travelling time shall be considered as
part of his/her working time and there shall be no
reduction in respect thereof.
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(10) Where a business has been transmitted from
one employer to another and the employee's service has
been deemed continuous in accordance with subclause
(3) of Clause 2 of the Long Service Leave Provisions
published in Volume 66 of the Western Australian
Industrial Gazette at pages 1 to 4, the accrued days off
standing to the credit of the employee at the date of
transmission from service with the transmitter shall
stand to the credit of the employee with the
commencement of service with the transmittee and may
be claimed in accordance with the provisions of this
clause.
(11) The provisions of this clause apply to a part-time
employee in the same proportion as the hours normally
worked bear to a full-time employee.
(12) Notwithstanding anything to the contrary in
this award, and at the option of the employer,
employees employed in clinics or departments which
function during the normal clerical hours of duty may
be granted hours of duty together with public holidays,
annual leave and overtime as are generally applicable
to the clerical staff employed in the said clinics or
departments. The daily hours of duty shall include a
break of not more than one hour for lunch and such
time shall not be included as part of the normal working
week of 40 hours.
(13) Any dispute between an employer and the
Union concerning the operation of this clause shall be
referred to the Western Australian Industrial Relations
Commission.
(14) The ordinary hours of work shall be 37.5 per
week for Play Supervisors to be worked as not more
than eight hours per day between the hours of 7.00 a.m.
and 6.(X) p.m., Monday to Friday inclusive. Such hours
shall be worked continuously except for meal breaks.
8.—Rosters.
(1) A roster shall be posted in a convenient place
where it can be readily seen by the employees concerned.
(2) Such roster shall be written in ink, shall denote
the hours to be worked by each employee and shall be
open for inspection by a duly accredited representative
of the Union at all reasonable times.
(3) The roster shall be posted at least 48 hours before
it comes into operation and may be altered by 48 hours'
notice, but this shall not prevent a part-time employee
working additional shifts in accordance with subclause
(5) of Clause 31. — Part-Time Employees of this
award.
(4) A roster for accrued days off may allow an
employee to take accrued days off before they become
due.
9.—Allowances and Special Provisions.
In addition to the rates prescribed in Clause 34. —
Wages of this award, the following allowances shall be
paid:
(1) Orderlies assisting in autopsy — $20.00 per
cadaver.
(2) At any hospital where employees are required
to work outside, they shall be provided with
protective clothing which shall include the
provision of hats in summer and waterproof
coats and hats in wet weather.
10.—Overtime.
(1) Overtime shall mean all time worked beyond or
in excess of the ordinary rostered hours of duty
prescribed in Clause 7. — Hours or Clause 31. — PartTime Employees of this Award on any day the employee is rostered on duty, and except as hereinafter
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provided, shall be paid for at the rate of time and onehalf for the first two hours and double time thereafter.
Such rates shall be calculated on an employees hourly
award rates.
(2) In lieu of payment for overtime, and by agreement between the employee and the employer, time off
equivalent to the time worked may be granted when
overtime is occasioned through the failure of another
employee to report for duty, except where a full
additional shift is required, when overtime rates shall
apply.
(3) All work performed by employees on any day on
which they are rostered off duty or days worked in
excess of those provided in Clause 7. — Hours or Clause
31. — Part-Time Employees shall be paid for at the rate
of double time.
(4) Where an employee is required to work overtime
and such overtime is worked for a period of at least two
hours in excess of the required daily hours of work the
employee shall be provided with a meal free of cost or
shall be paid the sum of $4.30 as meal money.
This subclause shall not apply where the employee
has been advised of the necessity to work overtime on
the previous day or earlier.
(5) An employee who has completed his usual hours
of duty and has left the job and who is recalled to work
after the usual ceasing time, shall be paid a minimum of
three hours at overtime rates.
(6) When overtime work is necessary it shall,
wherever reasonably practicable, be so arranged that
the employee shall have at least 10 consecutive hours off
duty between the work of successive days.
11— Shift Work.
(1) Subject to subclause (2) hereof, a loading of 12.5
per cent of the ordinary wage shall be paid for the time
worked on afternoon or night shift as defined hereunder:
(a) Afternoon shift commences between 12 noon
and 6.00 p.m. and finishing at or after 6.00
p.m.
(b) Night shift commencing between 6.00 p.m.
and 4.00 a.m.
(2) A loading of 18.75 per cent of the ordinary wage
shall be paid for time worked on permanent afternoon
or night shifts provided that in the case of an employee
who works permanent afternoon or night shifts at his
own request the provisions of subclause (1) hereof shall
apply.
(3) The following provisions shall apply in lieu of the
foregoing for the period commencing with the
beginning of the first pay period commencing on or
after 1 January 1990 and concluding with the first pay
period ending on or after 1 October 1990.
Provided that in respect of Nursing Homes funded by
the Commonwealth the period referred to in the
foregoing paragraph shall commence with the
beginning of the first pay period to commence on or
after 1 April 1990.
(a) Subject to subclause (b) hereof a loading of 15
per cent of the ordinary wage shall be paid for
the time worked on afternoon or night shift as
defined hereunder:
(i) Afternoon shift commencing between
12 noon and 6.00 p.m. and finishing
after 6.00 p.m.
(ii) Night shift commencing between 6.00
p.m. and 4.00 a.m.
(b) A loading of 18.75 per cent of the ordinary
wage shall be paid for time worked on
permanent afternoon or night shifts provided
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that in the case of an employee who works
permanent afternoon or night shifts at their
own request the provisions of subclause (a)
hereof shall apply.
12.—Weekend Rates.
(1) An employee shall be paid for ordinary hours
worked between midnight on Friday and midnight on
Sunday at the rate of time and one-half.
(2) (a) The following provisions shall apply in lieu
of the foregoing for the period commencing with the
beginning of the first pay period commencing on or
after 1 January 1990 and concluding with the first pay
period ending on or after 1 October 1990.
Provided that in respect of Nursing Homes funded by
the Commonwealth the period referred to in the foregoing paragraph shall commence with the beginning of
the first pay period to commence on or after 1 April
1990.
(b) An employee shall be paid for orinary hours
worked between midnight on Friday and midnight on
Saturday at the rate of time and one-half and between
midnight on Saturday and midnight on Sunday at the
rate of time and three-quarters.
13.—Fares and Motor Vehicle Allowances.
(1) Where an employee is required during his/her
normal working hours, by his/her employer, to work
outside his/her usual place of employment the
employer shall pay the employee any reasonable
travelling expenses incurred except where an allowance
is paid in accordance with subclause (2) of this
clause.
(2) (a) Where an employee is required and
authorised to use his/her own motor vehicle in the
course of his/her duties he/she shall be paid an
allowance not less than that provided for in the
schedule set out hereunder. Notwithstanding anything
contained in this subclause the employer and the
employee may make any other arrangements as to car
allowance not less favourable to the employee.
(b) Where an employee in the course of a journey
travels through two or more of the separate areas,
payment at the rates prescribed herein shall be made at
the appropriate rate applicable to each of the separate
areas traversed.
(c) A year for the purpose of this clause shall
commence on the 1st day of July and end on the 30th
day of June next following.
Rates of Hire for Use of Employee's Own Vehicle
on Employer's Business
Schedule 1 — Motor Vehicle Allowances
Engine Displacement
(in cubic centimetres)
Over
Area and Details
Over
1 600 cc
1 600 cc
Rate per km
2 600 cc - 2 600 cc and under
Metropolitan Area
41.0
35.8
31.2
South West Land Division
42.0
36.6
31.9
North of 23.5° South Latitude
46.5
40.9
35.8
Rest of the State
43.8
38.2
33.3
Schedule 2 —- Motor Cycles
Distance Travelled During a
Rate
Year on Official Business
cents/km
Rate per kilometre
14.3
Motor vehicles with rotary engines are to be included in the 1 600-2 600 cc
category.
14.—Record.
(1) Each employer bound by this award shall
maintain a record containing the following
information:—
(a) The name and address given by each worker
subject to this award.
(b) The date of birth of the worker if paid as a
junior worker.
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(c) The date on which each worker commenced
employment with that employer.
(d) The classification and "year of employment"
of the worker and whether the worker is
employed full-time, part-time or casual.
(e) The commencing and finishing time of work
each day, together with any periods between
those times when the worker was not required
to work.
(0 The total number of ordinary hours and the
total number of overtime hours worked each
day.
The
wages and any allowances paid to each
(g)
worker each pay period and any deductions
made therefrom.
(2) (a) The record shall be kept at one establishment
and in date order so that the inspections referred to in
subclause (3) of this clause may be made with respect to
any period in the 12 months preceding the date of
inspection.
(b) The employer may, if it is part of normal business
practice, periodically send the record or any part of the
record to another person, provided that the provisions
of this paragraph shall not relieve the employer of the
obligations contained elsewhere in this clause.
(3) (a) Subject to this clause, the record shall be
available for inspection by any officer of the union or
other authorised representative of the union between
the hours of 9.00 a.m. and 5.00 p.m. Monday to Friday
inclusive, at such time and date as requested by the
union.
(b) The officer of the union or other authorised representative of the union shall be permitted reasonable
time to inspect the record and, if required, take an
extract or copy of any of the information contained
therein.
(c) The employer shall permit each worker to inspect
the record as it relates to that worker either at the time of
payment of wages or at such other time as may be
mutually convenient. The employer shall not
unreasonably withhold the record from inspection by
the worker.
(4) (a) If, for any reason, the record is not available
for inspection at the time and date requested, the union
and the employer or his agent may fix a mutually
convenient time for the inspection to take place.
(b) If a mutually convenient time cannot be fixed, the
union may advise the employer in writing that it
requires to inspect the record in accordance with the
provisions of this award and shall specify the period
contained in the record which it requires to inspect.
(c) Within 10 days of the receipt of such advice:
(i) Employers who normally keep the record at a
place more than 35 km from the GPO Perth
shall send a copy of that part of the record
specified to the office of the union, and,
(ii) Employers who normally keep the record at a
place less than 35 km from the GPO Perth
shall make the record available to the union at
a time specified by the union.
(d) In the event of a demand made by the union
which the employer considers unreasonable, the
employer may apply to the Industrial Commission for
direction. An application to the Industrial Commission
made by an employer for direction will, subject to that
direction, stay the requirements contained elsewhere in
this subclause.
(5) In addition to the foregoing, the employer shall
maintain for the duration of the employee's
employment, a record in respect of each employee
showing:
(a) Name and classification.
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(b) Total hours worked each week.
(c) Number of days worked each week.
(d) Total wages paid each pay period.
(6) Records required to be kept by this clause shall be
passed on to any succeeding employer in the event that
the business is sold or transmitted.
15.—Annual Leave.
(1) (a) Except as hereinafter provided a period of six
consecutive weeks' leave shall be allowed to an
employee by the employer after each period of 12
months' continuous employment with such employer.
(b) Notwithstanding the provisions of paragraph (a)
of this subclause an employee employed regularly in a
non-client related position including gardener,
machinist, maintenance employee and storeperson
who is not required to be available to work on any
public holiday named in Clause 16. — Public Holidays
of this award, shall be provided a period of four
consecutive weeks' leave after each period of 12 months'
continuous employment with such employer.
Provided that such an employee shall be paid in
accordance with subclause (3) of Clause 16. — Public
Holidays of this award for all public holidays.
(c) Where pursuant to paragraph (3) of subclause 2.
— Long Service of the Long Service Leave provisions
published in Volume 65 of the Western Australian
Industrial Gazette at pages 1 to 4 the period of continuous
service which an employee has had with the transmitter
(including any such service with any prior transmittor)
is deemed to be service of the employee with the
transmittee then that period of continuous service shall
be deemed to be service with the transmittee for the
purposes of this clause.
(2) Prior to commencing leave each employee shall
be paid for that period of leave as follows:
(a) Where an employee has worked less than the
full-time hours per week specified in Clause 7.
— Hours of this award over the accrual period
for which annual leave is being taken the
hours for which payment is made shall be
calculated on an average of the number of
hours worked per week during the accrual
period.
(b) At the rate of wage the employee would have
received had she/he not proceeded on leave.
In the case of rostered employees that wage
shall include the shift work and the weekend
penalties that employee would have received
had she/he not proceeded on leave.
Where it is not possible to calculate the shift
and weekend penalties the employee would
have received the employee shall be paid the
average of such payments made each week
over the four weeks prior to taking the leave:
or
(c) At the rate of wage shown in Clause 34. —
Wages of this award for her/his class of work
and in addition be paid a loading of 17.5 per
cent of that wage for two-thirds of any leave
due in each year and for the remaining onethird of the leave due in each year be paid
according to paragraph (b) of this subclause,
whichever is the greater.
(d) Provided that employees to whom subclause
(5) of this clause applies may be paid a loading
of 17.5 per cent for five-sevenths of any leave
due in each year in lieu of the two-thirds of any
leave due in each year.
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(e) Provided further that the 17.5 per cent loading
prescribed by this subclause shall not be paid
on proportionate annual leave on termination.
(3) (a) Except as provided in part (b) of this
subclause, if after one month's continuous
employment, an employee lawfully terminates her
employment, or her/his employment is terminated by
the employer through no fault of the employee, the
employee shall be paid 4.62 hours pay at the rate
prescribed by subclause (2) of this clause in respect of
each complete week of continuous service for which
annual leave has not already been taken.
Provided that employees to whom subclause (5) of
this clause applies, shall be paid for such additional
days leave as have accrued due under that subclause at
the date of such termination.
(b) An employee who is dismissed for a misconduct
which occurred after the completion of a 12 month
qualifying period, but before she/he has taken leave in
respect of that qualifying period, shall be given
payment in lieu of that leave.
(4) (a) The annual leave prescribed in subclause (1)
of this clause may be split into more than one
portion:
(i) Where the 12 accrued days off are taken in
conjunction with annual leave, by the
employer once per annum provided that no
portion is less than two weeks.
(ii) By agreement between the employer and
employee.
(b) Any dispute arising out of this clause in relation
to splitting or not splitting an employee's annual leave
entitlement, if not resolved by agreement between the
employer, the employee and the Union, shall be
referred to the WA Industrial Relations Commission
for determination.
(5) Shift employees (i.e. employees who rotate
afternoon and/or night shift with day shift as defined in
Clause 11) shall be granted an additional week's leave;
provided that for employees whose shifts are not subject
to regular rotation, one working day's additional leave
(with a maximum of five working days) for each 35
shifts actually worked on afternoon and/or night shift
shall be granted provided further that employees who
have completed 155 shifts on afternoon and/or night
shift shall be granted the additional week.
(6) Any time in respect of which an employee is
absent from work, except time for which that employee
is entitled to claim paid sick leave or unpaid sick leave
up to three months, or the first calendar month of any
absence on workers' compensation, or any absence on
annual leave, long service leave or compassionate leave,
shall not count for the purpose of determining annual
leave entitlements.
(7) Before going on annual leave, each employee
shall be given at least two weeks' notice of the date such
leave is to commence.
(8) (a) The annual leave prescribed by this clause
may be given and taken before the completion of 12
months continuous service as prescribed by subclause
(1) of this clause.
(b) If the services of an employee terminate and the
employee has taken a period of leave in accordance
with this subclause and if the period of leave so taken
exceeds that which would become due pursuant to
subclause (3) of this clause the employee shall be liable
to pay the amount representing the difference between
the amount received by him for the period of leave taken
in accordance with this subclause and the amount
which would have accrued in accordance with
subclause (3) of this clause. The employer may deduct

this amount from moneys due to the employee by
reason of the other provisions of this award at the time
of termination.
(9) The provisions of this clause shall not apply to
casual employees.
(10) When an employee proceeds on the first four
weeks of the annual leave prescribed by subclause (1) of
this clause there will be no accrual towards an Accrued
Day(s) Off as prescribed in subclauses (1) and (2) of
Clause 7. — Hours of this award. Accrual towards an
Accrued Day(s) Off shall continue during any other
period of annual leave prescribed by this clause.
16.—Public Holidays.
(1) An employee who works on any public holiday
named herein or day observed in lieu thereof, shall be
paid a loading of 50 per cent of the ordinary wage for the
time worked in ordinary hours on that day.
(2) For the purposes of this clause the following days
shall be Public Holidays: New Year's Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign's Birthday, Christmas
Day and Boxing Day.
(3) An employee who is not required to work on any
public holiday named in this clause or day observed in
lieu thereof, shall be entitled to a day's leave and shall be
paid the ordinary rate of wage the employee would
receive for the hours usually worked.
17.—Compassionate Leave.
(1) An employee shall, on the death within Australia,
of a wife, husband, de facto wife or de facto husband,
father, father-in-law, mother, mother-in-law, brother,
sister, child or stepchild be entitled on notice, of leave
up to and including the day of the funeral of such
relation and such leave shall be without deduction of
pay for a period not exceeding the number of hours
worked by the employee in two ordinary working days.
Proof of such death shall be furnished by the employee
to the satisfaction of his employer.
(2) Provided that payment in respect of
compassionate leave is to be made only where the
employee otherwise would have been on duty and shall
not be granted in any case where the employee
concerned would have been off duty in accordance with
his roster, or on long service leave, annual leave, sick
leave, worker's compensation, leave without pay or on a
public holiday.
(3) An employee shall not be entitled to claim
payment for compassionate leave on a day when that
employee is absent on Accrued Day(s) Off in
accordance with the provisions of subclauses (1) and (2)
of Clause 7. — Hours of this award.
(4) An employee, whilst on compassionate leave
prescribed by this clause shall continue to accrue an
entitlement to an Accrued Day(s) Off as prescribed in
subclauses (1) and (2) of Clause 7. — Hours of this
award.
18.—Payment for Sickness.
(1) (a) An employee who is unable to attend or
remain at his place of employment during the ordinary
hours of work by reason of personal ill health or injury
shall be entitled to payment during such absence in
accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of
one-sixth of a week for each completed month of service
with the employer.
(c) If in the first or successive years of service with the
employer an employee is absent on the ground of
personal ill health or injury for a period longer than his
entitlement to paid sick leave, payment may be adjusted
at the end of that year of service, or at the time the
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employee's services terminate, if before the end of that
year of service, to the extent that the employee has
become entitled to further paid sick leave during that
year of service.
(2) The unused portions of the entitlement to paid
sick leave in any one year shall accumulate from year to
year and subject to this clause may be claimed by the
employee if the absence by reason of personal ill health
or injury exceeds the period for which entitlement has
accrued during the year at the time of the absence.
Provided that an employee shall not be entitled to claim
payment for any period exceeding 10 weeks in any one
year of service.
(3) To be entitled to payment in accordance with this
clause the employee shall as soon as reasonably
practicable advise the employer of his inability to
attend for work, the nature of his illness or injury and
the estimated duration of the absence. Provided that
such advice, other than in extraordinary circumstances
shall be given to the employer within 24 hours of the
commencement of the absence.
(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence or
who fails to supply such other proof of the illness or
injury as the employer may reasonably require
provided that the employee shall hot be required to
produce a certificate from a medical practitioner with
respect to absences of two days or less unless after two
such absences in any year of service the employer
requests in writing that the next and subsequent
absences in that year if any, shall be accompanied by
such certificate. Provided that where an employee has
had two absences on paid sick leave adjacent to other
days off duty within a period of 12 months the employer
may request in writing that any further absences
adjacent to days off be accompanied by such certificate.
Provided that this request shall remain in force until the
employee has completed a continuous period of 12
months without such absence.
(5) (a) Subject to the provisions of this subclause,
the provisions of this clause apply to an employee who
suffers personal ill health or injury during the time
when he is absent on annual leave and an employee
may apply for and the employer shall grant paid sick
leave in place of paid annual leave.
(b) Application for replacement shall be made
within seven days of resuming work and then only if the
employee was confined to his place of residence or a
hospital as a result of his personal ill health or injury for
a period of seven consecutive days or more and he
produces a certificate from a registered medical
practitioner that he was so confined. Provided that the
provisions of this paragraph do not relieve the
employee of the obligation to advise the employer in
accordance with subclause (3) of this clause if he is
unable to attend for work on the working day next
following his annual leave.
(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave to
which the employee was entitled at the time he
proceeded on annual leave and shall not be made with
respect to fractions of a day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and (c)
of this subclause, that portion of the annual leave
equivalent to the paid sick leave is hereby replaced by
the paid sick leave and the replaced annual leave may
be taken at another time mutually agreed to by the
employer and the employee or, failing agreement, shall
be added to the employee's next period of annual leave
or, if termination occurs before then, be paid for in
accordance with the provisions of Clause 15. — Annual
Leave.
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(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is
subsequently taken provided that the annual leave
loading prescribed in Clause 15. — Annual Leave shall
be deemed to have been paid with respect to the
replaced annual leave.
(6) Where a business has been transmitted from one
employer to another and the employee's service has
been deemed continuous in accordance with subclause
(3) of Clause (2) of the Long Service Leave provisions
published in volume 64 of the Western Australian
Industrial Gazette at pages 1-4, the paid sick leave
standing to the credit of the employee at the date of
transmission from service with the transmittor shall
stand to the credit of the employee at the commencement of service with the transmittee and may be
claimed in accordance with the provisions of this
clause.
(7) The provisions of this clause with respect to
payment do not apply to employees who are entitled to
payment under the Workers' Compensation Act 1981
nor to employees whose injury or illness is the result of
the employee's own misconduct.
(8) The provisions of this clause do not apply to
casual employees.
(9) An employee shall not be entitled to claim
payment for non-attendance on the ground of personal
ill-health or injury nor will the employee's sick leave
entitlements be reduced if such personal ill-health or
injury occurs on a day when an employee is absent on a
Accrued Day Off in accordance with the provisions of
subclauses (1) and (2) of Clause 7. —Hours of this award
unless such illness is for a period of seven consecutive
days or more and in all other respects complies with the
requirements of subclause (5) hereof.
(10) An employee whilst on paid sick leave shall
continue to accrue an entitlement to an Accrued Day
Off as prescribed in subclauses (1) and (2) of Clause 7.
— Hours of this award.
19.—Uniforms.
(1) Where the employer requires a uniform to be
worn, a supply of four such uniforms shall be made
available for use by each employee but such uniforms
shall at all times remain the property of the
employer.
(2) In lieu of the provision of uniforms, the employer
may pay an allowance of $2.70 per week.
(3) The term "uniform" shall include all items of
clothing and footwear which are specified by the
employer, according to type or colour or according to
the exclusion of ordinary clothing or footwear, to be
worn.
(4) Aprons shall be provided for all employees on the
kitchen staff.
(5) Liberty is reserved to the parties to apply as to the
amount of the allowance as prescribed in subclause (2)
of this clause.
(6) Subject to the provisions of subclause (5) no
claim shall be made to amend the provisions of this
clause before 1 July 1988. Except that in the case of
employees of Silver Chain Nursing Association Inc the
date of 1 April 1988 shall apply in lieu of 1 July 1988.
20.—Laundry.
(1) All clothing forming part of a uniform shall be
laundered free of cost to the worker.
(2) Where the uniform of any employee cannot be
laundered at the hospital an allowance of 46 cents per
week shall be paid to the employee.
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21.—Accommodation.
(1) Resident employees shall be provided with
suitable healthy accommodation. The union secretary
or his nominee shall be permitted to inspect the
accommodation at reasonable times and in the event of
a dispute arising with respect to the suitability of the
accommodation it shall be referred to the Board of
Reference for decision.
(2) Whether an employee lives in or not shall be left
to the decision of the employer.
(3) A sitting-room suitably furnished and
sufficiently large to accommodate the resident staff
shall be provided for the common use provided that this
shall apply only where there are four or more domestics
employed and living in.
(4) Laundry facilities shall be available to all
resident staff for the laundering of private clothes.
(5) Suitable dressing-rooms shall be provided for all
non-resident staff.
22.—Payment of Wages.
(1) Wages shall be paid by cheque, direct transfer or
cash at the employer's discretion following
consultation with the employees.
(2) (a) (i) Where the employer requires the
employee to establish an account for the
purpose of receiving his/her wages the
employee shall pay the costs associated
with the establishment and maintenance
of such accounts.
(ii) The employer may require such an
account to be established at a major bank
or building society.
(b) In respect of transfer fees associated with the
transfer of funds from the employer's bank to any other
bank or financial institution, such fees shall be paid by
the employer.
(3) In the case of payment by cheque the employer
shall arrange encashment facilities at a branch of a
bank in close proximity to the place of work. Where it is
impractical for the employee to cash the cheque on pay
day, reasonable access to the facility shall be allowed by
the employer, during working time.
(4) If, for reasons within the control of the employer,
wages are not available at the nominated time and the
employee is kept waiting for a period exceeding 30
minutes, overtime rates shall apply, provided that in the
case of an employee rostered for duty on that day, the 30
minute period shall commence from the employee's
finishing time.
(5) No deduction shall be made from an employee's
wages unless the employee has agreed to such
deduction in writing, or the deduction is authorised by
the award.
(6) Each employee shall be provided with a pay
advice slip on each day that wages are paid. The pay
advice slip shall detail:
(a) the rate of wage
(b) the hours worked, including overtime
(c) the gross wage
(d) the net wage
(e) any allowances paid
(f) any deductions made
(g) the composition of any annual leave payment
(h) the composition of any termination payment.
(7) Wages shall be paid fortnightly, provided that by
agreement between the employer and the Union, wages
may be paid at other intervals.
(8) Subject to subclause (9) hereof, upon termination
of employment, the employer shall pay to the employee
all moneys earned by or payable to the employee before
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the employee leaves the hospital or the same shall be
forwarded to the employee by post on the next working
day following the termination.
(9) Where the employee terminates his or her employment without notice as required in subclause (2) of
Clause 24. — Contract of Service of this Award, the
employer shall forward as soon as reasonably possible
all moneys earned by or payable to such employee to
that employee by post.
(10) If an employee fails to collect his wages on the
appointed day, such wages shall thereafter be available
for collection (at previously notified times) during
office hours.
(11) Accrued Days Off which accrue prior to the first
pay period commencing on or after the 14th day of July
1988 shall be paid as follows:
(a) An employee who regularly performs shift or
weekend work shall be paid for accrued days
off, including shift or weekend penalties, when
those days are taken as leave for the hours
worked during which the leave was
accumulated and shall be paid at the rate
applicable at the time the leave is taken.
(b) An employee who performs shift or weekend
work irregularly shall be paid for accrued days
off the average of shift or weekend penalties
paid in the preceding month.
(12) Accrued Days Off which accrue from the first
pay period commencing on or after the 14th day of July
1988 shall be paid atthe ordinary rate of wage, exclusive
of penalties, which an employee would normally
receive for his/her class of work.

23.—Calculation of Penalties.
Where an employee works hours which would entitle
that employee to payment of more than one of the
penalties payable in accordance with Clause 10. —
Overtime, Clause 11. — Shift Work, Clause 12. —
Weekend Rates and Clause 16. — Public Holidays, only
the highest of any such penalty shall be payable.

24. — Contract of Service.
(1) The contract of service shall be by the week and
shall be terminable by one week's notice, except in the
case of a casual employee when one hour's notice shall
be given. If the required notice is not given either by the
employer or the employee, one week's or one hour's pay
shall be either paid or forfeited as the case may be.
(2) Provided that where an employee illegally severs
his contract of service or is dismissed for misconduct,
the employer shall pay wages up to the time of
termination.
25.—Higher Duties.
(1) An employee who is capable of performing and
does perform all duties of a position which carries a
higher rate of pay than that which he or she usually
performs shall be entitled to the higher rate whilst so
engaged.
(2) Provided that payment for higher duties shall not
apply to an employee required to act in another position
whilst the permanent employee is on a single accrued
day off as prescribed by subclause (2) of Clause 7. —
Hours of this award.
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26.—Deductions for Lodging.
(1) Where employees are provided with Board and/
or Lodging by the employer, the following charges, or
deductions as the case may be, may be made by the
employer:—
Per Week
Lodging
$14.90
Lodging for employees sharing rooms $ 7.50
Lodging for self-contained furnished
accommodation within hospital
grounds
$24.60
For the purposes of this clause "Lodging" means a
room constituting a bedroom, together with communal
toilet, laundry and sitting room facilities.
(2) (a) The amounts herein prescribed shall be
varied as the result of State Wage Case variations to the
rate of wage for a Registered General Nurse (First Year)
under the Nurses' (Private Hospitals) Award, by the
same proportion and at the same time.
(b) Any variation to the lodging charges shall be
calculated to the nearest 10 cents.
27.—Long Service Leave.
(1) The long service leave conditions as determined
by the WA Industrial Relations Comtnission for private
industry generally in this State and as they are from time
to time published in the Western Australian Industrial
Gazette are hereby incorporated and shall form part of
this award.
(2) (a) Notwithstanding the foregoing and subject to
paragraphs (b) and (c) of this subclause, in the case of
employees employed by the Spastic Welfare
Association of WA (Inc) and the Association for the
Blind of WA (Inc) the long service leave conditions
applying from time to time to Government wage
employees shall be applied.
(b) Provided that the qualifying service for the
second period of leave shall be seven years in lieu of 10
years and
(c) Provided that the qualifying service prior to 1
January 1979 shall accrue leave in accordance with
subclause (1) of this clause and qualifying service
subsequent to that date shall accrue leave in accordance with paragraphs (a) and (b) of this subclause.
(d) An employee to whom this subclause applies
shall be entitled to long service leave when the total
amount of lea ve accruing by the operation of paragraph
(c) of this subclause equals 13 weeks.
(3) When an employee proceeds on long service
leave there will be no accrual towards an Accrued
Day(s) Off as prescribed in subclauses (1) and (2) of
Clause 7. — Hours of this award.
28.—No Reduction.
Nothing contained in this award shall operate to
reduce the wage of any worker who at the date of this
award is being paid a higher rate of wage than the
minimum prescribed for his or her class of work.
29.—Notices.
Space shall be provided in the workers' dining rooms
or lunch rooms for the purpose of posting union notices
and a copy of this award.
30.—Under-Rate Employees.
(1) Any worker who by reason of old age or infirmity
is unable to earn the minimum rate of wage prescribed
herein for his or her class of work, may be paid such
lesser wage as may be agreed upon in writing between
the Union and the employer.

(2) In the event of no agreement being arrived at the
matter shall be referred to the Board of Reference for
decision.
(3) In the event of the matter being referred to the
Board of Reference, and pending the Board's decision,
the worker shall be entitled to work for and be employed
at the proposed lesser rate.
31.—Part-Time Employees.
(1) Notwithstanding anything contained herein, an
employer shall be at liberty to employ part-time
employees.
(2) Part-time employees shall be remunerated at a
weekly rate pro rata to the rate prescribed for the class of
work on which they are engaged only in the proportion
which their ordinary weeldy hours bears to 40.
(3) Part-time employees shall be allowed annual
leave and sick leave in the same manner as full-time
employees. Payment for such leave shall be in the same
ratio as their ordinary weekly hours, averaged over the
qualifying period, bear to 40.
(4) (a) The laundry and uniform allowances
prescribed in this award shall be paid pro rata to parttime employees in the proportion that the hours worked
each week bear to 40.
(b) A part-time employee working three shifts or less
each week shall be supplied with one uniform per shift
each week.
(5) A part-time employee may work shifts additional
to the rostered shifts at ordinary rates, subject only to the
normal rostering parameters of a full-time employee,
where the employee has previously indicated a
willingness to work extra shifts or where the extra shift
was arranged prior to the completion of the employee's
previous shift. Provided that a part-time employee shall
not be required to work an extra shift.
32.—Temporary Employees.
A temporary employee shall accrue and be paid all
the benefits prescribed by this award from time worked
as if the employee was permanently employed, notwithstanding breaks in employment, and shall be entitled to
receive or give, as the case may be, one week's notice of
termination of the contract of service, and shall either
be paid or forfeit, as the case may be, one week's pay if
the required notice is not given.
33.—Representative Interviewing Employees.
(1) An accredited representative of the Union shall
be entitled to enter the business premises of the
employer and interview an employee subject to the
following:
(a) On arrival at the workplace the union
representative shall seek permission to enter
the premises from the employer or his senior
representative.
(b) Agreement between the union representative
and the employer shall be sought as to where
and subject to what conditions the employee
may be interviewed or work inspected.
(2) Failing agreement on the foregoing, the following
shall apply:
On giving prior notice in writing or by telephone
to the employer or his appointed representative, or
failing that person being available, the most senior
person in charge of the establishment, an
accredited representative of the Union shall be
entitled to enter the business premises of the
employer to interview an employee during the
recognised meal period at the place at which the
meal is usually taken, provided that this right shall
not be exercised without the consent of the
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employer more than once in any one week, however the employer does not have the right to refuse
the first occasion in any one week provided prior
notice has been given. If access has not been gained
in accordance with the provisions of this clause
then the union representative shall leave
immediately upon a request from the employer or,
his appointed representative or senior person in
charge.
34.—Wages.
(1) The minimum rate of wage payable to employees
covered by this award shall be as follows:—
Per Week
Hospital Worker Level 1
Comprehends the following classes of
work:
Carpark Attendant
Cleaner
Dining Attendant
Domestic
Gardener (other)
Ironer and Presser
Kitchen Assistant
Laundry Assistant
Maintenance Employee
Orderly (Other)
Pantry Assistant
Hotel Services Assistant
Yard Assistant
Ward Assistant
First year of employment
Second year of employment
Third year of employment
and thereafter

348.30
352.70
356.60

Hospital Worker Level 2
Comprehends the following classes of
work:
Machinist
House Parent
Gardener (only one employed)
Orderly (handling patients)
First Laundry Worker (where more
than one employed)
Washing Machine Attendant
First year of employment
353.30
Second year of employment
358.00
Third year of employment
and thereafter
362.20
Hospital Worker Level 3
Comprehends the following classes of
work:
Shaving Orderly
Theatre Assistant
Security Attendant
Theatre Orderly
Call Room Orderly
Menu Assistants
Gardener (Herbicide and
Propagator)
Machinist (who cuts and fits)
Boiler Firing Orderly
CSSD Assistant (first year of
employment)
TSSU Assistant (first year of
employment)
First year of employment
Second year of employment
Third year of employment
and thereafter

361.90
366.20
370.20

Hospital Worker Level 4
Comprehends the following classes of
work:
TSSU Assistant (second, third year
of employment and thereafter rate)
CSSD Assistant (second, third
year of employment and thereafter
rate)
Cook (other)
First year of employment
Second year of employment
Third year of employment
and thereafter
Hospital Worker Level 5
Comprehends the following classes of
work:
Cook (only one employed)
Storeperson
Driver (under three tonnes)
First year of employment
Second year of employment
Third year of employment
and thereafter
Hospital Worker Level 6
Comprehends the following classes of
work:
Driver (over three tonnes)
Bus Driver (less than 25
passengers)
Canteen Supervisor
First year of employment
Second year of employment
Third year of employment
and thereafter
Hospital Worker Level 7
Comprehends the following classes of
work:
Bus Driver (over 25 passengers)
Second Cooks
First year of employment
Second year of employment
Third year of employment
and thereafter
Hospital Worker Level 8
Comprehends the following classes of
work:
Senior Food Service Attendant
(Hospital less than 100 beds)
Deputy Head Orderly
Machinist Tradesperson
Horticulturist
First Cook (where more than one
employed)
First year of employment
Second year of employment
Third year of employment
and thereafter
Hospital Worker Level 9
Comprehends the following classes of
work:
Tradesperson Cook
Senior Food Service Attendant
(more than 100 beds)
Head Gardener
Catering Supervisor
Laundry Supervisor
Head Orderly
Domestic Supervisor/Housekeeper
Cleaning Services Supervisor
Linen Service Supervisor
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Per Week
428.70
432.90

First year of employment
Second year of employment
Third year of employment
and thereafter
436.60
Hospital Worker Level 10
Comprehends the following classes of
work:
Chef
First year of employment
448.90
Second year of employment
455.10
Third year of employment
and thereafter
461.10
The minimum rate of wage payable to junior
hospital employees shall be the following
percentage of the prescribed wage for an adult
employee in his/her first year of employment doing
the same class of work.
(2) (a) Play Supervisor (Lady Lawley Cottage)
First year of employment
342.22
Second year of employment
378.95
Third year of employment
and thereafter
399.25
(b) Supervisor (Lady Lawley Cottage)
419.48
%
(3) Junior Hospital Employees
Under 17 years of age
60
At 17 years of age
70
At 18 years of age
80
At 19 years of age
100
(4) General Conditions:
(a) The ordinary wages of any employee, placed
in charge of three or more employees, shall be
increased by $13.90 per week.
(b) Where the term "year of employment" is used
in this clause, it shall mean all service whether
full-time or part-time and regardless of the
class of work with that employer.
Such service shall be calculated in periods
of calendar years from the date of
commencement of work with the employer
and by automatic progression subject to
satisfactory service.
Provided that in determining the rate of
wage of an employee 19 years of age and over,
service prior to attaining the age of 19 years
shall not be counted in determining the total
service of an employee for the purpose of this
clause.
(c) A casual employee shall be paid a loading of
25 per cent over the rates specified in this
clause.
(d) The hourly rate shall be calculated by dividing
the weekly rate herein expressed by 40 except
for rates prescribed in subclause (2) of this
clause where the hourly rate shall be
calculated by dividing the weekly rate therein
expressed by 37.5.

35.—Minimum Wage.
Minimum Wage — Adult Males and Females:
Notwithstanding the provisions of this award, no
employee (including an apprentice), 21 years of age or
over, shall be paid less than $248.80 per week as his
ordinary rate of pay in respect of the ordinary hours of
work prescribed by this award, but that minimum rate
of pay does not apply where the ordinary rate of pay
(including any part thereof payable in addition to the
award rate) is not less than $248.80.
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Where the said minimum rate of pay is applicable the
same rate shall be payable on holidays, during annual
leave, sick leave, long service leave and any other leave
prescribed by this award.
Notwithstanding the foregoing, where in this award
an additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of
pay, it shall be calculated upon the rate prescribed in
this award for the classification in which the worker is
employed.
36.—Apprentices.
(1) Subject to the provisions of this clause the
Apprenticeship Regulations 1972 (hereinafter referred
to as the "Apprenticeship Regulations" are
incorporated in and form part of this Award.
(2) Apprentices may be taken to the trade of
cooking.
(3) Apprentices may be taken in the ratio of one
apprentice for every two or fraction of two (the fraction
being not less than one) journeyman and shall not be
taken in excess of that ratio unless—
(a) the union concerned so agrees; or
(b) the Commission so determines after receiving
a report from the appropriate Apprenticeship
Advisory Board; or
(c) The Commission so determines pursuant to
regulation 39 of the Apprenticeship
Regulations.
(4) Except as hereinafter provided every agreement
of apprenticeship shall be for a period of four years
unless, with the approval of the Commission, that
period is reduced or deemed to have been commenced
prior to the date of the agreement, provided that:
(a) Where the apprentice has completed the 11th
year of schooling and has obtained the High
School Certificate or Junior Certificate of the
Public Examinations Board or the
Achievement Certificate from the Board of
Secondary Education in such subjects as the
appropriate Apprenticeship Advisory Board
determines and has the vocational aptitude
for the trade concerned, he may be allowed a
credit to reduce the period to three and a half
years; and
(b) Where the apprentice has completed the 12th
year of schooling and has obtained the High
School Certificat or Leaving Certificate of the
Public Examinations Board in such subjects
as the appropriate Apprenticeship Advisory
Board determines and has the vocational
aptitude for the trade concerned, he may be
allowed a credit to reduce the period to three
years.
(c) Apprentices registered on either four or three
and a half year terms may on satisfactorily
completing their Certificate of Trade Studies
apply to the appropriate Apprenticeship
Advisory Board for a reduction in their term of
apprenticeship. The maximum reduction
allowable shall be—
(i) 12 months in the case of apprentices
registered on four year terms,
(ii) six months in the case of apprentices
registered on three and a half year
terms.
In no case shall reductions exceed the balance
of term to be served.
(5) Where classes are provided by the Technical
Education Division of the Education Department in
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the locality in which the apprentice is employed the
hours of attendance at such classes shall be eight hours
per week for three school years.
(6) Apprentices Wages: The weekly wage rate shall
be a percentage of the Tradesman's Rate as under:
Percentage of
Tradesman's
Weekly Rate
%
(a) Four Year Term —
First year
42
Second year
55
Third year
75
Fourth year
88
(b) Three and a Half Year Term —
First six months
42
Next year
55
Next following year
75
Final year
88
(c) Three Year Term —
First year
55
Second year
75
Third year
88
(d) For the purposes of this part "Tradesman's
Rate" means the rate of wage payable to a
tradesman cook as provided in Clause 34 —
Wages of this award.
37.—Maternity Leave.
(1) Eligibility for Maternity Leave: An employee
who becomes pregnant shall, upon production to her
employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her
confinement, be entitled to maternity leave provided
that she has had not less than 12 months' continuous
service with that employer immediately preceding the
date upon which she proceeds upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time
employee but shall not include an employee
engaged upon casual or seasonal work.
(b) Maternity Leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave:
(a) Subject to subclauses (3) and (6) hereof, the
period of maternity leave shall be for an
unbroken period of from 12 to 52 weeks and
shall include a period of six weeks'
compulsory leave to be taken immediately
before the presumed date of confinement and
a period of six weeks' compulsory leave to be
taken immediately following confinement.
(b) An employee shall, not less than 10 weeks
prior to the presumed date of confinement,
give notice in writing to her employer stating
the presumed date of confinement.
(c) An employee shall give not less than four
weeks' notice in writing to her employer of the
date upon which she proposes to commence
maternity leave, stating the period of leave to
be taken.
(d) An employee shall not be in breach of this
order as a consequence of failure to give the
stipulated period of notice in accordance with
paragraph (c) hereof if such failure is
occasioned by the confinement occurring
earlier than the presumed date.
(3) Transfer to a Safe-Job: Where in the opinion of a
duly qualified medical practitioner, illness or risks
arising out of the pregnancy or hazards connected with
the work assigned to the employee make it inadvisable
for the employee to continue at her present work, the

employee shall, if the employer deems it practicable, be
transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of
maternity leave.
If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for the
purposes of subclauses (7), (8), (9) and (10) hereof.
(4) Variation of Period of Maternity Leave:
(a) Provided the addition does not extend the
maternity leave beyond 52 weeks, the period
may be lengthened once only, save with the
agreement of the employer, by the employee
giving not less than 14 days' notice in writing
stating the period by which the leave is to be
lengthened.
(b) The period of leave may, with the consent of
the employer, be shortened by the employee
giving not less than 14 days' notice in writing
stating the period by which the leave is to be
shortened.
(5) Cancellation of Maternity Leave:
(a) Maternity leave, applied for but not
commenced, shall be cancelled when the
pregnancy of an employee terminates other
than by the birth of a living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of the
employee to resume work at a time nominated
by the employer which shall not exceed four
weeks from the date of notice in writing by the
employee to the employer that she desires to
resume work.
(6) Special Maternity Leave and Sick Leave:
(a) Where the pregnancy of an employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child
then:
(i) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a duly qualified
medical
practitioner certifies
as
necessary before her return to work, or
(ii) for illness other than the normal
consequences of confinement she shall
be entitled, either in lieu of or in addition
to special maternity leave, to such paid
sick leave as to which she is then entitled
and which a duly qualified medical
practitioner certifies as necessary before
her return to work.
(b) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner
certifies as necessary before her return to work,
provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed 52 weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) An employee returning to work after the
completion of a period of leave taken pursuant
to this subclause shall be entitled to the
position which she held immediately before
proceeding on such leave or, in the case of an
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employee who was transferred to a safe job
pursuant to subciause (3), to the position she
held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be
entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not
exceed 52 weeks:
(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which
she is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long
service leave), shall not be available to an
employee during her absence on maternity
leave.
(8) Effect of Maternity Leave on Employment:
Notwithstanding any award, or other provisions to the
contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be
taken into account in calculating the period of service
for any purpose of the award.
(9) Termination of Employment:
(a) An employee on maternity leave may
terminate her employment at any time during
the period of leave by notice given in
accordance with this award.
(b) An employer shall not terminate the
employment of an employee on the ground of
her pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
(10) Return to Work After Maternity Leave:
(a) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of
maternity leave.
(b) An employee, upon the expiration of the
notice required by paragraph (a) hereof shall
be entitled to the position which she held
immediately before proceeding on maternity
leave, or, in the case of an employee who was
transferred to a safe job pursuant to subciause
(3), to the position which she held immediately
before such transfer. Where such position no
longer exists but there are other positions
available for which the employee is qualified
and the duties of which she is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
(11) Replacement Employees:
(a) A replacement employee is an employee
specifically engaged as a result of an employee
proceeding on maternity leave.
(b) Before an employer engages a replacement
employee under this subciause, the employer
shall inform that person' of the temporary
nature of the employment and of the rights of
the employee who is being replaced.
(c) Before an employer engages a person to
replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
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employer shall inform that person of the
temporary nature of the promotion or transfer
and of the rights of the employee who is being
replaced.
(d) Provided that nothing in this subciause shall
be construed as requiring an employer to
engage a replacement employee.
(e) A replacement employee shall not be entitled
to any of the rights conferred by this clause
except where her employment continues
beyond the 12 months qualifying period.
(12) Effect of Maternity Leave on Accrued Day(s)
Off.
(a) When an employee proceeds on maternity
leave there will be no accrual towards an
Accrued Day(s) Off as prescribed in
subclauses (1) and (2) of Clause 7. — Hours of
this award.
(b) When an employee proceeds on maternity
leave the employer may pay an employee the
amount of hours accrued towards an Accrued
Day(s) Off as prescribed in subclauses (1) and
(2) of Clause 7. — Hours of this award.
(13) Where a business has been transmitted from
one employer to another and the employee's service has
been deemed continuous in accordance with subciause
(3) of Clause 2 of the Long Service Leave provisions
published in Volume 66 of the Western Australian
Industrial Gazette at pages 1-4, the entitlement to
maternity leave as prescribed by this clause standing to
the credit of the employee at the date of transmission
from service with the transmitter shall stand to the
credit of the employee at the commencement of service
with the transmittee and may be claimed in accordance
with the provisions of this clause.
38.—Effect of 38 Hour Week.
(1) Termination.
(a) An employee subject to the provisions of
subciause (1) of Clause 7. — Hours of this
award who has not taken any Accrued Day(s)
Off accumulated during a work cycle in which
employment is terminated, shall be paid the
total of hours accumulated towards the
Accrued Day(s) Off for which payment has
not already been made.
(b) An employee who has taken any Accrued
Day(s) Off during a work cycle in which
employment is terminated shall have the
wages due on termination reduced by the total
hours for which payment has already been
made but for which the employee had no
entitlement toward those Accrued Day(s)
Off.
(2) Workers' Compensation.
(a) 20 Day Work Cycle.
(i) Where an employee is on workers'
compensation for periods for less than
one complete 20 day work cycle, such
employee will accrue towards and be
paid for the succeeding Accrued Day
Off following such absence.
(ii) An employee will not accrue Accrued
Day(s) Off for periods of workers'
compensation where such period of
leave exceeds one or more complete 20
day work cycle.
(iii) Where an employee is on workers'
compensation for less than one
complete 20 day work cycle and an
Accrued Day Off falls within the
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period, the employee will not be rerostered for an additional Accrued Day
Off.
(b) 12 Months' Work Cycle.
(i) Where an employee is on workers'
compensation for periods for less than
a total of 20 consecutive work days in a
work cycle such employee will accrue
towards and be paid for the succeeding
Accrued Day(s) Off following such
leave.
(ii) Where an employee is on workers'
compensation for periods greater than
a total of 20 consecutive days in a work
cycle such employee will have the
period of workers' compensation
added to the work cycle.
(iii) Where an employee is on workers'
compensation for greater than 20
consecutive work days and an Accrued
Day Off as prescribed in subclause (1)
of Clause 7. — Hours of this Award falls
within the period the employee shall be
re-rostered for another Accrued Day
Off on completion of the 20 day work
cycle following such absence.
(3) Leave Without Pay: An employee who is absent
on any form of leave without pay shall not accumulate
an entitlement to an Accrued Day Off for the period of
such leave nor will the employee be entitled to an
Accrued Day Off whilst on leave without pay.
(4) Pay Out of Entitlements: An employee whose
hours are worked in accordance with Clause 1(1 )(a) and
who has accrued 12 Accrued Days Off, may by mutual
written agreement be paid at the time of taking any
annual leave, for any or all Accrued Day(s) Off then
standing to the credit of that employee. Such payment
will be in full discharge of any liability on the employer
arising pursuant to Clause 7. — Hours of this award. An
employee shall not otherwise be paid for Accrued
Day(s) Off without actually taking them as days off.
39.—Special Provisions—Nulsen Haven Association.
The provisions of Part II of the Enrolled Nurses &
Nursing Assistants (Private) Award No. 8 of 1978 shall
apply to the employees covered by this award employed
by the Nulsen Haven Association (Inc), where those
provisions conflict with the corresponding provisions
of this award.
40.—Location Allowances.
(1) Subject to the provisions of this clause, in
addition to the wages prescribed in Clause 34.—Wages
of this award, an employee shall be paid the following
allowances when employed in the towns described
hereunder.
Town
$
Agnew
12.10
Argyle (See subclause 12)
30.50
Balladonia
11.40
Barrow Island (See subclause 13)
9.50
Boulder
4.80
Broome
18.90
Bullfinch
5.80
Carnarvon
9.60
Cockatoo Island
20.90
Coolgardie
4.80
Cue
12.10
Dampier
16.40
Denham
9.60
Derby
19.70
Esperance
3.80
Eucla
13.30

Exmouth
16.70
Fitzroy Crossing
23.70
Goldsworthy
11 50
Halls Creek
26.60
Kalbarri
3.90
Kalgoorlie
4.80
Kambalda
4.80
Karratha
19.20
Koolan Island
20.90
Koolyanobbing
5.80
Kununurra
30.50
Laverton
12.00
Learmonth
16.70
Leinster
12.10
Leonora
12.00
Madura
12.40
Marble Bar
28.70
Meekatharra
10.40
Mount Magnet
12.80
Mundrabilla
12.90
Newman
11.50
Norseman
9.80
Nullagine
28.60
Onslow
19.90
Pannawonica
15.40
Paraburdoo
15.20
Port Hedland
16.20
Ravensthorpe
6.50
Roebourne
21.90
Sandstone
12.10
Shark Bay
9.60
Shay Gap
11.50
Southern Cross
5.80
Telfer
26.90
Teutonic Bore
12.10
Tom Price
15.20
Whim Creek
19.10
Wickham
18.70
Wiluna
12.30
Wittenoom
25.50
Wyndham
29.00
(2) Except as provided in subclause (3) of this clause,
an employee who has:
(a) a dependant shall be paid double the
allowance prescribed in subclause (1) of this
clause.
(b) a partial dependant shall be paid the
allowance prescribed in subclause (1) of this
clause plus the difference between that rate
and the amount such partial dependant is
receiving by way of a district or location
allowance.
(3) Where an employee is provided with board and
lodging by his/her employer, free of charge, such
employee shall be paid 66 and two-thirds per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Except where an employee is eligible for payment
of an additional allowance under subclause (2) of this
clause, but on 31 December 1987 was in receipt of an
amount in excess of that under General Order 603 of
1987, that employee shall continue to receive the
allowance at the higher rate until 1 July 1988 when the
difference between the rate being paid and that due
under subclause (2) of this clause shall be reduced by 33
and one-third per cent; the difference remaining on 1
January 1989 shall be reduced by 50 per cent from that
date and payment in accordance with subclause (2) of
this clause will be implemented on 1 July 1989.
(5) Subject to subclause (2) of this clause, junior
employees, casual employees, part-time employees,
apprentices receiving less than adult rate and
employees employed for less than a full week shall
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receive that proportion of the location allowance as
equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work
performed.
(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for
the period of such leave the location allowance to which
he/she would ordinarily be entitled.
(7) Where an employee is on long service leave or
other approved leave with pay (other than annual leave)
he/she shall only be paid location allowance for the
period of such leave he/she remains in the location in
which he/she is employed.
(8) For the purpose of this clause:
(a) "Dependant" shall mean—
(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse ox defacto
spouse;
who does not receive a district or location
allowance.
(b) "Partial Dependant" shall mean a
"dependant" as prescribed in paragraph (a) of
this subclause who receives a district or
location allowance which is less than the
location allowance prescribed in subclause (1)
of this clause.
(9) Where an employee is employed in a town or
location not specified in this clause the allowance
payable for the purpose of subclause (1) of this clause
shall be such amount as may be agreed between
Australian Mines and Metals Association, the
Confederation of Western Australian Industry and the
Trades and Labor Council of Western Australia or,
failing such agreement, as may be determined by the
Commission. Provided that,. pending any such
agreement or determination, the allowance payable for
that purpose shall be an amount equivalent to the
district allowance in force under this award for that
town or location on 1 June 1980.
(10) Nothing herein contained shall have the effect
of reducing any "district allowance" payable to any
employee subject to the provision of this award whilst
that employee as as 1 June 1980 remains employed by
his/her present employer.
(11) Subject to the making of a General Order
pursuant to section 50 of the Act, that part of each
location allowance representing prices shall be varied
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from the beginning of the first pay period commencing
on or after the 1 st day of July of each year in accordance
with the annual percentage change in the Consumer
Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter,
the calculation to be taken to the nearest 10 cents.
(12) The allowance prescribed for Argyle is equated
to that at Kununurra as an interim allowance. Liberty is
reserved to the parties to apply for a review of the
allowance for Argyle in the light of changed
circumstances occurring after the date of this Order.
(13) The allowance prescribed for Barrow Island
shall be half the allowance prescribed by Clause 8 of the
Hydrocarbons and Gas (Production and Processing)
Award 1986, which at the date of this Order is $ 19.00 per
week. Except for the location allowance prescribed
under subclause (1) the terms of this clause shall not
apply where they are inconsistent with the terms of
Clause 8 of the Hydrocarbons and Gas (Production and
Processing) Award 1986.

Schedule of Respondents.
St John of God Hospital, Cambridge Street, Subiaco,
WA 6008.
Annesley Private Hospital (No longer in
operation).
Brentwood Private Hospital, 53 Wasley Street, North
Perth, WA 6006.
Carinya Nursing Home. 41 Bristol Avenue, Bicton,
WA 6157.
Charles Jenkins Hospital, Almond Drive,
"Rowethorpe", Bentley, WA 6102.
Braemar Presbyterian Home for the Aged, 214
Canning Highway, East Fremantle, WA 6158.
Braille Society for the Blind, 61 Kitchener Avenue,
Victoria Park, WA 6100.
Avro Hospital (No longer in operation).
Bethesda Hospital, 25 Queenslea Drive, Claremont,
WA 6010.
South Perth Community Hospital, South Terrace,
Como, WA 6152.
Dated at Perth this 1st day of January 1973.
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Effective
Date*

Item No.
PSA 102/87
PSA 103/87
PSA 104/87
PSA 105/87
PSA 106/87
PSA 107/87
PSA 109/87
PSA 110/87
PSA 111/87
PSA 112/87
PSA 113/87
PSA 114/87
PSA 115/87
PSA 116/87
PSA 117/87
PSA 118/87
PSA 119/87
PSA 120/87
PSA 121/87
PSA 122/87
PSA 127/89
PSA 143/89
PSA 146/89
PSA 177/89
PSA 178/89
PSA 179/89
PSA 180/89
PSA 181/89
PSA 182/89
PSA 183/89
PSA 184/89
PSA 185/89
PSA 227/89
PSA 228/89
PSA 230/89
PSA 231/89
PSA 232/89
PSA 233/89
PSA 234/89
PSA 235/89
PSA 236/89
PSA 237/89
PSA 241/88
PSA 243/89
PSA 244/88
PSA 245/88
PSA 258/89
PSA 259/88
PSA 260/89
PSA 263/89
PSA 264/89
PSA 265/89
PSA 266/89
PSA 267/89
PSA 268/89
PSA 274/89
PSA 286/89
PSA 305/88
PSA 305/89
PSA 308/89
PSA 315/89
PSA 321/89
PSA 329/89
PSA 331/88
PSA 40/88

Neil Gordon LENNOX
Victor Ronald SULLIVAN
Reginald James TUFFIN
Alfred Neville MERCHANT
Charles Frederick STRAUSS
Leslie James WATTS
John Lawrence EBERT
John Alexander McCAMEY
Doug (Dragan) PANICH
David Charles HOUSE
Edward CANNINGS
Kenneth Hubert EASKINE
Peter Raymond LAMB
Stuart Reid HAWTHORN
Francis Charles Young MACKAY
Ronald Peter SCOTT
John Emiys JONES
Richard DENNING
Charles John BOYD
Neville Kenneth HARTLE
Michael James O'HALLORAN
Alan William MILLER
Julianne Margaret WALDOCK
John Gerard BARLEY
Ashley Bnan SALMON
Kimberley John EDMEADES
Keith Gibson SCOTT
Maxine Leslie McGILLVRAY
Jann WAKEFIELD
Kevin Patrick BARTLE
Kevin Rodney KIRK
Maurice Edward MAHER
Norman Charles GOOD
Margaret WILKIE
John Edgar STEWART
Leonard F.E. FOSDIKE
Janene Margaret HOWARD
Alan ELLISON
Ian Leighton STEWART
Peter John DEPANE
Keith Edward John MANNING
Robert Joseph CHAPPEL
William Alan ROGERS
Robyn HOWE
William Joseph MACKENZIE
Ian James BELL
Mark Terrence RUSSEU
Wilhemina GREATHEAD
Stephen John WILLIS
Louis Peter SCHILLACI
Mark Vaughan SMITH
John David VENABLES
John Moylan FLETCHER
Brian Joseph GEELHOED
Christian Denis PARIS
William John CREER
Colleen Valerie VanHAEFIEN
Geoffrey Eric CHIDLOW
Norah Mary LANGRIDGE
Jacqueline RANGE
Victoria Jennifer HODGSON
Anne Smith MACKIN
Gregory PITTS-HILL
Hubert Thomas Maxwell ENGLISH
Elva Doreen Patricia PAGE

0082478
082740
082569
082594
82648
0082480
82764
0082703
82715
82752
82521
82661
82650
82508
0636
0082697
0082533
82624
82570
0082557
P0006361
P0081516
203/04
P0007754
P0Q09880
P0005990
P0008187
P0005514
P0008758
0009143
P0005228
P0007602
Ministerial
Ministerial
Ministerial
Ministerial
Ministerial
Ministerial
Ministerial
Ministerial
Ministerial
Ministerial
0090128
029
0090141
0090165
P0007225
26044E
P0005174
P0003347
P0003360
P0003323
P0003335
P0616734
P0634128
11034K
P0617337
P0616266
P0634232
PO640451

Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn by Leave
Dismissed
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Withdrawn by Leave
Dismissed
Withdrawn by Leave
Withdrawn by Leave
Dismissed
Withdrawn by Leave
Dismissed
Dismissed
Dismissed
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
Dismissed
Dismissed
Withdrawn by Leave
Dismissed
Dismissed
Dismissed
Dismissed
Withdrawn by Leave
Withdrawn by Leave
Withdrawn by Leave
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COAL INDUSTRY TRIBUNAL —
Awards/Agreements —
Variation of —
BEFORE THE WESTERN AUSTRALIAN
COAL INDUSTRY TRIBUNAL.
Held at Collie
on the 28th day of February 1990
Application No. 38 of 1989.
Between the Coal Miners' Industrial Union of
Workers of Western Australia, Australian Colliery
Staff Association, Australasian Society of Engineers,
Moulders and Foundry Workers Union and
Amalgamated Metal Workers and Shipwrights Union
and Collie District Deputies Union of Workers,
Applicants
and
Griffin Coal Mining Company Ltd and
Western Collieries Limited, Respondents.
In the matter of an application to increase the travel
allowance kilometre rate paid under the various
industry Awards.
Decision of the Tribunal
THE CHAIRMAN: This is what on the face of it ought
to be a simple application but regrettably is not. It is a
claim by the four unions on the Collie Coalfield to
increase the travelling allowances as they apply in each
of the four awards to the level fixed by the Public Service
Arbitrator on 24 October last for Public Servants in
Western Australia.
These travelling allowances have always had a nexus
with those which apply in the public service and Mr
Wood, not unnaturally, says that in the circumstances
the rates should be changed not only to reflect the
figures set for the public service but also to accord with
the operative date prescribed for the changes in the
public service, which operative date was 1 July 1989.
Were that claim to be acceded to, there would of course
be a measure of retrospectivity in the order of nine
months for those on the Coalfield.
On behalf of the companies, Mr O'Connor argues
that there should be a change in the operative date. He
does not question the quantum of the allowance but
suggests that a measure of retrospectivity is not
warranted and he asks for a current operative date. He
draws attention to the fact that the Tribunal, not on the
last occasion but on the last occasion but one, indicated
to the parties that it was concerned about the measure of
retrospectivity.
The Tribunal cannot agree on the matter. In the
circumstances, the decision is that of the chairman. My
decision is that the operative date should be 24 October
1989, the date on which the Public Service Arbitrator
handed down his decision. I have reached that
conclusion simply adopting the following process of
reasoning, which I hasten to acknowledge has some
degree of arbitrariness about it. There has always been a
close link between the allowances now in question and
the public service, that much is unquestionable and the
operative date has always been strictly tied to those in
the public service, that much is also unquestionable.
The earliest any of the parties could have known
about the change was 24 October, when the Arbitrator
handed down his decision. His decision by consent,
had a measure of retrospectivity to be imposed on third
parties, in this case the Respondent companies, when
they have no involvement in the public service matter
whatever.
In the circumstances, since this application was
lodged on 20 December, which was the date on which
the matter was first gazetted for public knowledge, I do
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not think the union can be altogether criticised for
adopting the course it did, though I think for the future,
as I have indicated to my colleagues on the tribunal, a
more direct link will have to be made with the Public
Service Commission to see that earlier notice is received
of the change than was received on this occasion.
But since the claim was lodged on the date the change
was published for all to know and since there was some
measure of retrospectivity in the Arbitrator's decision, I
have settled upon what might beseenasa middle course
by some, an operative date of 24 October 1989.1 do not
resile from what I said before; I think it is unsatisfactory,
I always have, and hopefully if administrative
arrangements can be made to deal with the matter then
so much the better.
The order of the Tribunal will be that the rates be
increased in the terms of the schedule lodged with the
application, operative from 24 October 1989.
Order.
HAVING heard Mr G.N. Wood on behalf of the
Applicants and Mr M.A. O'Connor on behalf of the
Respondents, the Tribunal, doth hereby order:
That subclause 3(6)(c) of the Griffin Coal
Mining Company (Special Conditions of
Employment — Miners) Award 1988; subclause
3(6)(c) of the Western Collieries Limited (Special
Conditions of Employment — Miners) Award
1988; subclause 7(d)(iii) of the Engineers' Coal
Mining Award 1953; Clause 12 of the Colliery
Staffs' Award 1968; subclause 4(f)(ii) of the Griffin
Coal Mining Company (Special Conditions of
Employment — Deputies) Award 1988 and
subclause 3(g)(ii) of the Western Collieries Limited
(Special Conditions of Employment — Deputies)
Award 1988 be amended by deleting the amounts
"31.9", "36.6" and "42.0" and inserting the amounts
"34.7", "40.0" and "45.5" respectively with effect
from the 24th day of October 1989.
G.L. FIELDING,
Chairman,
Western Australian Coal Industry Tribunal.
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BEFORE THE WESTERN AUSTRALIAN
COAL INDUSTRY TRIBUNAL.
Held at Collie
on the 28th day of February 1990
Application No. 3 of 1990
Between Griffin Coal Mining Company Ltd,
Applicants
and
Coal Miners Industrial Union of Workers of
Western Australia, Respondents.
In the matter of an application to formalise the
agreement on working hours under 24-hour coverage at
the Muja open cut.
Decision of the Tribunal
THE CHAIRMAN: This is an application to formalise
the decision of the Tribunal given in application 13 of
1989 whereby the Tribunal gave the Respondent the
right to work shifts around the clock. At that time the
Tribunal directed the parties to confer as to the details of
the necessary working arrangements to accommodate
that decision. To their credit the parties have reached
agreement on those working arrangements and since 4
September 1989 have worked on a 24 hour shift system
Monday to Friday, and in so doing it might be said that
they were operating in breach of The Griffin Coal
Mining Company Limited Night Shift (Muja)
Operations Agreement 1987 which, provided for a
limited night shift and limited night shift only.
The Respondent by this application seeks to legalise
the arrangement which has existed since 4 September
last. Quite sensibly the Union does not oppose the
application, though it hastens to add that it takes that
stand on the understanding that it is accepted that a
seven hour day is the norm in the Coalfield. In the
circumstances it seems only right and proper that the
order sought should be made; that is, to repeal the Muja
night shift Agreement and to amend the Griffin
(Special Conditions of Employment — Miners) Award
1988 to provide for a 24 hour coverage five days a week
Monday to Friday on the basis of rosters agreed
between the parties.
Furthermore, the parties have quite sensibly made
special arrangements for shifts which start on Sunday
but which in reality are regarded as a Monday night
shift.
Since the parties are ad idem I indicate that we are
prepared to make orders in the terms sought and we are
also unanimously of the view that the changes should
take effect on and from 4 September last. It seems to us
that since the purpose of the whole exercise is to legalise
that which has already been put in place, it should
speak from the date on which the arrangements were
put into place and that, as I have said, was 4 September
last.
Order.
HAVING heard Mr M.A. O'Connor on behalf of the
Applicant and Mr G.N. Wood on behalf of the
Respondent, the Tribunal, doth hereby order:
1. That the Griffin Coal Mining Company
Limited Night Shift (Muja) Operations
Agreement 1987 be and is hereby cancelled.
2. That the Griffin Coal Mining Company
(Special Conditions of Employment —
Miners) Award 1988 be amended in the
following terms:—
Clause 3. — Rates of Pay and
Allowances: Delete subclause (4).
Clause 4. — Hours of Work: Delete this
clause and insert in lieu the
following:—

4.—Hours, Penalties and Rosters.
(1) Shift Penalties: Notwithstanding the provisions of subclause (c) of
Clause 8. — Hours of Work of the
Coal Mining Industry (Miners'
Western Australia) Award 1981,
ordinary hours worked between 3.00
p.m. and 10.00 p.m. shall attract a
penalty of 15 per cent and ordinary
hours worked between 10.00 p.m.
and 8.00 a.m. shall attract a penalty of
25 per cent.
(2) Spread of Hours and Rosters:
Production work shall be undertaken in accordance with rosters and
conditions agreed between the
employer and the Union to provide
24 hour coverage over five days per
week Monday to Friday.
The rosters may include hours on
Sunday evening at the commencement of the Monday night shift and
such hours shall, provided they do
not exceed 50 per cent of the rostercd
shift, be deemed ordinary hours uf
the Monday shift and be paid in
accordance with the provisions of
this Clause.
G.L. FIELDING,
Chairman,
Western Australian Coal Industry Tribunal.

BEFORE THE WESTERN AUSTRALIAN
COAL INDUSTRY TRIBUNAL.
Held at Collie
on the 28th day of February 1990
Application No. 1 of 1990.
Between the Coal Miners' Industrial Union of
Workers of Western Australia, Applicant
and
Griffin Coal Mining Co Ltd and
Western Collieries Limited, Respondents.
In the matter of an application to reduce the minimum
periods of Long Service Leave to be taken by Miners.
Decision of the Tribunal.
THE CHAIRMAN: This is a simple application and
indeed a sensible one. It seeks to amend Clause 2 of the
Long Service Leave Miners Award No. 104 of 1955. That
Award provides, as its name suggests, for long service
leave for those covered by the miners' classifications on
the Collie Coalfield. In particular, subparagraph (v) of
Clause 2 provides that after an employee has
accumulated 65 shifts of his long service leave
entitlement he may with the consent of his employer
take long service leave accumulated by him in periods
of not less than four weeks.
The parties have agreed that that period should now
be reduced to two weeks. There are good reasons for
that, not the least of which is that there has been or soon
will be an increased incidence of accrued long service
leave on the Coalfield, particularly at the Muja open
cut, and obviously that could have disastrous
consequences for everybody unless there was some
more flexibility built into the Award.
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The change has benefit for the employees in that it
enables them to take long service leave in instalments
which are likely to better suit the domestic needs or
arrangements of individual employees and for the
employers it allows them greater flexibility to manage
their workforce. In the circumstances, we are
unanimously of the view that the Award should be
amended, effective from today's date, in terms of the
amended schedule.
To the extent that it is necessary the order is subject to
the approval of the trustees of the Long Service Leave
Fund.
Order.
HAVING heard Mr G.N. Wood on behalf of the
Applicant and Mr M.A. O'Connor on behalf of the
Respondents, the Tribunal, by consent, doth hereby
award and order:
That the Long Service Leave — Miners Award
No. 104 of 1955 be amended as follows:
Delete the words "four weeks" in subclause
2(v)(b) and insert in lieu the words "two
weeks".
G.L. FIELDING,
Chairman,
Western Australian Coal Industry Tribunal.

OCCUPATIONAL HEALTH,
SAFETY AND WELFARE ACT —
Matters dealt with —
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Arnold Kimberley Bird (Maybird and Associates)
and
Department of Occupational Health, Safety
and Welfare.
No. OHSW4 of 1990.
COMMISSIONER A.R. BEECH.
23rd day of February 1990.
Order.
WHEREAS on the 6th day of February 1990 the
applicant referred Prohibition Notice No. 02163 for
Review pursuant to section 51 of the Occupational
Health, Safety and Welfare Act 1984; and whereas the
said Prohibition Notice was issued against Whiteside
Constructions Pty Ltd in relation to work being
undertaken in Nielson Crescent, Darlington; and
whereas the Commission in proceedings before it on
the 20th day of February 1990 was advised that whilst
Whiteside Constructions Pty Ltd was the holder of the
building licence for the work concerned it was not
concerned in nor responsible for the said work; and
whereas the building licence in favour of Whiteside
Constructions Pty Ltd has been cancelled as from the
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16th day of February 1990; now therefore I,
Commissioner of the WA Industrial Relations
Commission, pursuant to the powers vested in me
pursuant to the Industrial Relations Act 1979, and by
consent, do hereby order—
That Prohibition Notice 02163 is hereby
cancelled as from the 16th day of February 1990.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Occupational Health, Safety and Welfare Act 1984.
Owners of 524 Hay Street, Perth
and
Chief Inspector R. Elkington — Department of
Occupational Health, Safety and Welfare.
No. OHSW6 of 1990.
COMMISSIONER J.F. GREGOR.
9th day of March 1990.
Order.
WHEREAS on 9 March 1990 Chief Inspector R.
Elkington of the Department of Occupational Health,
Safety and Welfare issued Prohibition Notice No. 02302
to the Owners of 524 Hay Street, Perth; and whereas the
said Owners have sought relief from the effects of the
Prohibition Notice by way of application for review by
the Western Australian Industrial Relations
Commission pursuant to section 51 of the Occupational
Health, Safety and Welfare Act 1984; and whereas such
review took place at a conference held on 9 March 1990
in the Western Australian Industrial Relations
Commission at which time Inspector Elkington
indicated that he would consent to suspension of the
said Prohibition Notice until the commencement of
clean-up work to be undertaken pursuant to
Prohibition Order No. 02301 at 0730 hours on Saturday,
10 March 1990; now therefore the Commission
pursuant to the powers contained in section 51 of the
Occupational Health, Safety and Welfare Act 1984 and
in accordance with the powers of the Industrial
Relations Act 1979 as are appropriate, and by consent
doth hereby order—
That Prohibition Notice No. 02302 issued by
Chief Inspector R. Elkington to the Owners of 524
Hay Street, Perth on 9 March 1990 be and is hereby
suspended in its operation until 0730 hours on 10
March 1990 whereafter the said Prohibition Notice
shall have effect in accordance with its tenor.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Occupational Health, Safety and Welfare Act 1984.
Owners of 524 Hay Street Perth
and
Chief Inspector F. Keough — Department of
Occupational Health, Safety and Welfare.
No. OHSW5 of 1990.
COMMISSIONER I.E. GREGOR.
9th day of March 1990.
Order.
WHEREAS on 9 March 1990 Chief Inspector F.
Keough of the Department of Occupational Health,
Safety and Welfare issued Prohibition Notice No. 02301
to the Owners of 524 Hay Street Perth; and whereas the
said Owners have sought relief from the effects of the
Prohibition Notice by way of application for review by
the Western Australian Industrial Relations
Commission pursuant to section 51 of the Occupational
Health, Safety and Welfare Act 1984; and whereas such
review took place at a conference held on 9 March 1990
at which conference the parties indicated consent to
variation to Part 5 of the said Order for the purpose of
facilitating use of the building on 9 March 1990; now
therefore the Commission pursuant to the powers
contained in section 51 of the Occupational Health,
Safety and Welfare Act 1984 and in accordance with the
powers in the Industrial Relations Act 1979 as are
appropriate, and by consent, doth hereby order—
That Prohibition Notice No. 02301 issued on 9
March 1990 be varied in Part 5 thereof by addition
of the words; "Provided that the said fire exits and
foyers on Level 4, 5, 6 and 7 can be used for
purposes of evacuation in any emergency
occurring during the life of Prohibition Order No.
02301".
[L.S.]
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Friday, 12 January 1990 on the conditions
agreed between the parties and referred to in
the recital to this Order.
2. That the terms of suspension referred to in 1.
above may be reviewed by the Commission at
the request of either party.
3. That this Reference be otherwise adjourned
sine die;
and whereas it was agreed between the parties that the
period of the suspension of the Prohibition Notice
would be extended to Wednesday, 31 January 1990, on
which day a further conference was scheduled before
the Commission; and whereas in the course of the
conference the Commission was informed by
representatives of the Department of Occupational
Health, Safety and Welfare that the Prohibition Notice
subject to the suspension Order had been complied
with; and whereas the Applicant questioned the staftrs
of the Prohibition Notice if no formal action was taken
to have it cancelled; and whereas the Department of
Occupational Health, Safety and Welfare informed the
Commission that it would urgently seek legal advice on
the question; and whereas the parties agreed to the
suspension of the Prohibition Notice for an indefinite
period, subject to a further Order of the Commission,
pending the receipt of legal advice by the Department of
Occupational Health, Safety and Welfare and further
discussions between the Department and the
Applicant; now therefore, the Commission, having
heard the parties in conference pursuant to section 51 of
the Occupational Health, Safety and Welfare Act 198489, hereby orders that—
Subject to a further Order of the Commission,
the suspension of the Prohibition Notice subject to
Order No. OHSW1 of 1990 be extended for an
indefinite term.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

(Sgd.) J.F. GREGOR,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Simsmetal Limited
and
Department of Occupational Health, Safety
and Welfare.
No. OHSWl(A) of 1990.
COMMISSIONER R.N. GEORGE.
31st day of January 1990.
Order.
WHEREAS a conference was held on 10 January 1990
concerning a reference in accordance with section 51 of
the Occupational Health, Safety and Welfare Act 198489 for the Review of a Prohibition Notice issued against
the Applicant; and whereas an Order issued on 10
January 1990 in the following terms—
1. That pending a full review of this Reference
the Prohibition Notice issued on 5 January
1990 in respect of the Applicant's premises at
200 Barrington Street, Bibra Lake be suspended for two weeks with effect from 7.00 a.m.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION
Industrial Relations Act 1979.
Simsmetal Limited
and
Department of Occupational Health, Safety
and Welfare.
No. OHSW1 of 1990.
COMMISSIONER R.N. GEORGE.
10th day of January 1990.
Order.
WHEREAS a conference was held on 10 January 1990
concerning a reference in accordance with section 51 of
the Occupational Health, Safety and Welfare Act 198489 for the Review of a Prohibition Notice issued against
the Applicant; and whereas in the course of that
conference the parties acknowledged that the matter the
subject of the Prohibition Notice could not be
satisfactorily addressed unless the plant against which
the Prohibition Notice was directed was operational;
and whereas the parties are agreed to the suspension of
the Prohibition Notice for a period of two weeks
commencing 7.00 a.m. Friday, 12 January 1990 on the
following conditions—
1. Arrangements be made between Simsmetal
Ltd and Temple Freights, the occupiers of an
adjoining property, to enable the process
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2.

3.

4.

subject of the Prohibition Notice to continue
in a way that minimises any effect to the
Temple Freights site during the suspension
period while at the same time allowing
investigations to be carried out by the
Applicant in a relevant range of conditions.
Simsmetal Ltd co-operate with the
Department of Occupational Health, Safety
and Welfare and take all steps necessary to
identify and remedy the matters the subject of
the Prohibition Notice.
The Department of Occupational Health,
Safety and Welfare inform the relevant unions
of the suspension of the Prohibition Notice
and what will be occurring during the period
of the suspension.
Temple Freights inform its employees of the
suspension of the Prohibition Notice and of
arrangements made to satisfy their interests
and concern.
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Now therefore the Commission, having heard the
parties in conference pursuant to section 51 of the
Occupational Health, Safety and Welfare Act 1984-89,
hereby orders—
1. That pending a full review of this Reference
the Prohibition Notice issued on 5 January
1990 in respect of the Applicant's premises at
200 Barrington Street, Bibra Lake be
suspended for two weeks with effect from 7.00
a.m. Friday, 12January 1990 on the conditions
agreed between the parties and referred to in
the recital to this Order.
2. That the term of suspension referred to in 1.
above may be reviewed by the Commission at
the request of either party.
3. That this Reference be otherwise adjourned
sine die.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

