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JUDGMENTTHE ACTING PRESIDENT
I would dismiss this appeal, and I publish my reasons.
NICHOLSON J
I would do likewise, and I publish my reasons.
THE ACTING PRESIDENT
I am authorised by Anderson J to say that he is of the same
view, and I publish his reasons.
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ROWLAND I
The facts are set out in the judgment to be delivered by
Anderson J and I refer only to those necessary for the
purpose of these reasons.
This case is complicated by the appellant's offer
contained in its letter dated July 28, 1989. It is that offer
which led to the conference called under s 44 of the
Industrial Relations Act, and in turn the arbitration under s
44(9). This letter noted changes to the roles, functions and
rosters of orderlies handling residents at St George's
Nursing Home and related to the roles of five nominated
members of the respondent Union. It noted that with effect
from 28 August 1989 those five positions "will no longer
exist. The following new positions will be created". It then
set out the new positions, and the letter continued;
"Voluntary redundancy in accordance with the
Anglican Homes Redundancy Package dated 13 July
1989 will be offered to orderlies who do not wish to
accept the new rosters and work routine arrangements
and who do not wish to seek reclassification."
The redundancy package had been finalised only a short
time before that offer and it covered both voluntary
redundancy and compulsory redundancy, giving separate
benefits with respect to each category. It was the Union's
stance at the arbitration hearing that if any of the five refused
the offer of the new position, then each of those who refused
would be entitled to compulsory redundancy in accordance
with the package.
During the course of the arbitration hearing, the learned
Commissioner identified the questions which were necessary to resolve the dispute. He said:
"The questions for arbitration are:
1. Whether the Second Tier— Restructuring and
Efficiency Agreement, negotiated between
the Confederation of W.A. Industry on behalf
of the Applicant Employer and the Respondent Union on or about 1 August 1988, gives
Anglican Homes the right to transfer employees to duties within their sphere of competence at St. George's Nursing Home.
2. Whether those employees classified as Orderly — Handling
Patients
(Hospital
Worker—Level 2) in accordance with the
Private Hospital Employees' Award No. 27
of 1971 can be reasonably required to accept
appointment as Nursing Assistant in accordance with the Enrolled Nurses and-Nursing
Assistants (Private) Award No. 8 of 1978, or
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to transfer to the position of Domestic
(Hospital Worker—Level 1) or alternatively
whether they should, if refusing to accept
transfer, be declared redundant and thus
receive the benefits of a 'compulsory redundancy package'.
These questions are specific to the circumstances of
Messrs De Glanville, Lawrence, Rajh, Stevenson and Sui
Hing Chu."
The orders he gave after completing the hearing are as
follows:
"(1) THAT the Employer, Anglican Homes (Inc.) has
the right to transfer employees to duties within
their sphere of competence at St. George's
Nursing Home.
(2) THAT it is reasonable for Messrs De Glanville,
Lawrence, Rajh, Stevenson and Sui Hing Chu to
be required to accept appointment as Nursing
Assistant or Hospital Worker Level 1 provided
that their employment continues to be full-time
and their classification for salary purposes is
maintained at Hospital Worker—Level 2."
The present respondent appealed to the Full Bench on the
single ground:
The Commissioner erred in fact and in law in
determining that there was no obligation on the
employer in the circumstances to offer any form of
redundancy pay to Messrs. De Glanville, Lawrence,
Rajh, Stevenson and Sui Hing Chu."
The appeal to the Full Bench was upheld and the Full
Bench directed that the decision be varied and it answered
the questions in the following way:
"(1) Yes. Those employees classified as Orderly —
Handling Patients (Hospital Worker — Level 2) in
accordance with the Private Hospital Employees'
Award No. 27 of 1971 can be reasonably required
to accept appointment as Nursing Assistant in
accordance with the Enrolled Nurses and Nursing
Assistants (Private) Award No. 8 of 1978.
(2) No. Those employees referred to in paragraph (1)
hereof, having refused to accept transfer, should
be declared redundant but should not receive the
benefits of a 'compulsory redundancy package'. "
The matter comes before us in a rather strange way. The
notice of appeal highlights the problem. The appellant has
appealed against "that part of the decision whereby the Full
Bench found that the employees in question had been made
redundant and that the employees were entitled to a
voluntary redundancy package." It can be seen that in its
formal order the Full Bench has upheld the learned
Commissioner's finding in answer to question No 1. That
is, in effect, that the employer has the right to transfer those
employees referred to, who can be reasonably required as
part of their contract, to accept employment as nursing
assistant. In answering the second question, however, the
Full Bench has really said two things. First, it has said that
those who refuse to accept the transfer, should be declared
redundant and, second, those persons should not receive the
benefits of a "compulsory redundancy package".
The formal order certainly answers the second question
by saying that those who refuse to accept the transfer should
be declared redundant, but there is no formal order that they
were "entitled to a voluntary redundancy package" as
alleged in the notice of appeal.
With respect to all of those involved, it seems to me, that
there is some confusion arising out of the consequences of
an affirmative answer to the first question. I believe that the
confusion arose out of the appellant's letter of 28 July 1989,
whereby as an alternative to the acceptance of the offer, the
appellant was offering the five persons concerned voluntary
redundancy. If question (1) is answered in the affirmative,
namely, that as part of the terms of his employment, an
employee can reasonably be asked to accept the alternate
position, then I cannot understand how any question of
redundancy arises. The alternative offer of voluntary
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redundancy is to be seen as no more than an offer to resolve
what was a long running dispute which concerned these
particular employees.
In his reasons, the learned Commissioner at first instance,
said:
"There is no obligation on the employer in the
circumstances to offer any form of redundancy payment as a matter of principle and that is stated so there
is no misunderstanding. The offer of voluntary redundancy has always been on the table in this dispute and
as part of the equitable resolution I believe the offer
should stand."
As to this, the Full Bench seemed to disagree with that
comment on the question of redundancy as a matter of
principle. At one stage it said in relation to the facts in this
case: "In strict theory they would be said to be redundant".
The Full Bench continued: "In this case five superfluous
positions were abolished. Five other positions were created.
There was a redundancy, but the offer made in relation to
it was not unfair." They continued:
"In the light of the alternatives offered, the package
involved is a fair one and whilst redundant the
employees should not be declared entitled to the
compulsory package, but to the package offered. There
was an obligation discharged by the offer made. The
discretion exercised at first instance did not in that
sense miscarry."
As I understand it, what the Full Bench is saying in
relation to the particular arbitration which was the subject
of the appeal, is that the result reached by the learned
Commissioner in resolving the arbitration was correct, but
that they did not agree with some of the Commissioner's
findings insofar as they related to legal consequences
touching on the question of redundancy.
This evidently led the Bench to answer the second
question "no" and then when delivering the order, they had
wanted to indicate that in their view there was a redundancy
on the facts in that case. I am wholly unable to understand
how they can reach that conclusion, having answered the
first question in the affirmative, but that need not concern
me.
It seems to me that the present appellant wants to take
issue with some of the reasons which are said to be implicit
in the specific answer given. The respondent, on the other
hand, wants to take advantage of some of those reasons so
that it can in some way, which I cannot understand, have a
binding precedent to the effect that a redundancy can occur,
notwithstanding that it may be a reasonable requirement of
the contract or award for an employer to demand a change
of work position.
In the event, one of the five named persons accepted the
new position and the other four terminated their employment
with the appellant and we are told they have been paid by
agreement, sums which have not been identified to us. That
issue is now resolved. We were not told the basis on which
the four who left have received payments. All we know is
that they have accepted payments and that is the end of the
matter.
By the nature of its appeal, it is clear that the appellant
is looking to the future and it is perturbed at the statement
made by the Full Bench in the course of its reasons and in
the order that those who rejected the offer of the new
position, thereby had been made redundant. And it is
concerned that the finding that the workmen had not been
made compulsorily redundant would lead to the implication
that they had voluntarily been made redundant and were
thereby entitled to the benefits under the heading of
voluntary redundancy contained in the agreed package.
There are passages in the reasons of the Full Bench which
might lead to the conclusion that the Full Bench has found
that where an employee is offered a change in position in
circumstances similar to the offer made in the instant case,
then those who reject such an offer can terminate their
employment and fall within the category of a redundancy.
And if that finding could be used to base a decision in a
future case that did not contain the alternative offer
contained in the letter 28 July 1989 which was at issue in
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this dispute, then I could understand the concern for that
view. At face value such a finding would be entirely
inconsistent with an affirmative answer to question (1).
When, however, the decision and the order is looked at in
the context of the offer dated 28 July 1989, which led to this
arbitration and which as an alternative offered voluntary
redundancy, it can be readily understood that this decision,
or at least the part under appeal, will not be such a precedent.
In my view, the whole matter is now moot. As I have
already pointed out, one of the matters appealed against,
namely, the finding that the employees were entitled to a
voluntary redundancy package, has not been incorporated in
the formal order that was made. The order made was that
the employees "should not receive the benefits of a
compulsory redundancy package", and the appellant does
not dispute that result. In the context of the offer which was
made, and the resultant action by the employees who
terminated and who were paid and also accepted payment,
that part of the order which directed that the men should be
declared redundant does no more than confirm the ultimate
resolution of that arbitration.
Both parties before this Court seemed to think that the
reasoning involved in the second part of the order would
have an impact on future relations between the parties. It
may be that if the Full Bench applied some of its apparent
reasoning in the present case, to a future case, that may be
so. As I have indicated, the present case is complicated by
the fact that voluntary redundancy was offered as an
alternative to acceptance of the offer. If it be the fact,
however, that the Full Bench does apply some of its present
reasoning in a future case, then there will be an opportunity
to review that approach. It was suggested that it was in the
public interest that the wider question behind this appeal
should be resolved. I have difficulty with that. As I have
indicated, this dispute arose out of an arbitration concerning
five particular persons. It involved a consideration of their
contract of employment and that has been finalised. Any
future question involving matters of redundancy should be
looked at in the context of the particular award or contract
then involved and in the context of the redundancy package
agreed, without being bedevilled by the complications
which have arisen in this case. The considerations which
would lead this Court to decide a moot point were discussed
in Confederation of Western Australian Industry (Incorporated) v Federated Miscellaneous Workers Union of Australia, Hospital, Service and Miscellaneous, WA Branch & Ors
(1990) 70 WAIG 1281. There can be no "public interest"
issue in attempting to deal with an appeal to set aside part
of an order which was not in fact the decision appealed
against. In fact in strict terms the matter appealed against
was apparently a finding made in the course of reasons
which were delivered on 21 September 1990, rather than the
order delivered 8 October 1990. That raises the interesting
question of whether such an appeal against that finding is
out of time and therefore incompetent (s 90(2) Industrial
Relations Act). It is, however, unnecessary to pursue that
question.
I agree generally with the reasons of Anderson J.
I would also dismiss the appeal on the basis that the
question involved is moot. That cannot be taken, of course,
as indicating that I agree with some of the apparent
reasoning of the Full Bench which would indicate that there
can be a redundancy when an employee refuses to undertake
duties which his employer is reasonably entitled to request
under the conditions of employment then existing.
NICHOLSON J
The facts are set out in the reasons for judgment of
Anderson J and I refer to such of them as are necessary for
the purpose of these reasons.
The origins of this matter lie in the questions addressed
to Negus C in the arbitration proceedings under s44 of the
Industrial Relations Act (1979) ("the Act") which read:
"The questions for arbitration are:
1. Whether the Second Tier—Restructuring and
Efficiency Agreement, negotiated between
the Confederation of W.A. Industry on behalf
of the Applicant Employer and the Respon-
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dent Union on or about 1 August 1988, gives
Anglican Homes the right to transfer employees to duties within their sphere of competence at St. George's Nursing Home.
2. Whether those employees classified as Orderly — Handling
Patients
(Hospital
Worker—Level 2) in accordance with the
Private Hospital Employees' Award No. 27
of 1971 can be reasonably required to accept
appointment as Nursing Assistant in accordance with the Enrolled Nurses and Nursing
Assistants (Private) Award No. 8 of 1978, or
to transfer to the position of Domestic
(Hospital Worker—Level 1) ... "
The Commissioner answered the first question in the
affirmative and answered the second to the effect that there
was no obligation on the employer to offer any form of
redundancy payment and that transfer to one or other of the
positions referred to in the question was appropriate
provided it did not represent an overall diminution of
conditions.
The appeal to the Full Bench pursuant to s49 of the Act
was on the ground that the Commissioner had erred in fact
and in law in determining that there was no obligation on
the employer in the circumstances to offer any form of
redundancy pay to the relevant employees. The Full Bench
ordered the variation of the decision of the Commission so
that the answers to the second question posed to the
Commission became:
"(1) Yes. Those employees classified as Orderly —
Handling Patients (Hospital Worker—Level 2) in
accordance with the Private Hospital Employees'
Award No. 27 of 1971 can be reasonably required
to accept appointment as Nursing Assistant in
accordance with the Enrolled Nurses and Nursing
Assistants (Private) Award No. 8 of 1978.
(2) No. Those employees referred to in paragraph (1)
hereof, having refused to accept transfer, should
be declared redundant but should not receive the
benefits of a "compulsory redundancy package."
When read against the second question, it is clear the Full
Bench intended by its order to:
(a) affirm the employees referred to in the first part
of the question could be reasonably required to
accept appointments as nursing assistants;
(b) affirm the possibility that employees refusing
transfer would be declared redundant;
(c) negate the possibility that such employees should
receive the compulsory redundancy package.
The concept of redundancy in these circumstances and the
benefits which accompany it derive from the redundancy
order of Halliwell SC on 20 July 1989 and were not before
the Commissioner on 1 December 1989. It is not therefore
apparent how the order of the Full Bench could seek to vary
the decision of the Commissioner in a manner which was
not open to the Commissioner himself: s49(6) of the Act.
The appeal is brought only against that part of the decision
of the Full Bench whereby it found that the employees had
been made redundant and that they were entitled to a
voluntary redundancy package. The reference to the latter
entitlement is not a reference to the order of the Full Bench
but to their reasons in which it was said the employees
should be declared entitled to the voluntary package.
The first ground of appeal as amended by consent is:
"The Full Bench erred in law in finding that the
Employees who were made redundant were entitled to
a voluntary redundancy package when there is no
jurisdiction in the Commission to order compensation
for redundancy; further and alternatively there is no
jurisdiction in the Full Bench to make the declaration
made".
It is apparent that in its first aspect this ground cannot
succeed because the Commission did not in fact order
compensation for redundancy. All it did was to express an
opinion on voluntary payment.
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In its second aspect the ground raises the issue of the
jurisdiction of the Full Bench to make its "declaration".
The Full Bench did not make any "declaration"; it made
an order in which it purported to vary the decision of the
Commissioner. Such a course is open to it pursuant to
s49(5)(b) subject to s49(6). The ground only has arguable
merit if what was said by the Full Bench concerning
voluntary payment is regarded as part of its order, or, as is
it is described in the ground, its "declaration". The Full
Bench not having acted on its opinion concerning voluntary
payment there is no case to be made that it exceeded its
jurisdiction.
The second ground of appeal contends the Full Bench
erred in law in finding that the employees were redundant
when (i) there was no, or no sufficient, evidence to support
such a finding and (ii) it failed to have regard, or proper
regard, to certain evidence. For the reasons given by
Rowland J, I agree that this issue is moot and that the nature
of this case is not such as to properly raise an issue of public
interest: see Confederation of Western Australian Industry
( Incorporated) v The Federated Miscellaneous Workers'
Union of Australia, Hospital Service and Miscellaneous WA
Branch & Ors (1989) 69 WAIG 3219. In any event, I concur
with Anderson J in his conclusion that the precondition to
the ground of appeal, namely, a finding that the employees
were redundant, is not present.
Other jurisdictional issues are raised in the other reasons
although these were not dealt with in argument. Aside from
those issues, the appeal in any event cannot succeed and I
would dismiss it. I do so on the basis that the dismissal does
not preclude from argument in the future in a proper case
the issue of redundancy as dealt with by the Full Bench.
ANDERSON J
This is an appeal from a decision of the Full Bench of the
Western Australian Industrial Relations Commission sealed
on 8 October 1990. The Full Bench decided that the answers
given by the Commission at first instance (Negus C) to
certain questions asked of the Commission in arbitration
proceedings under s 44 should be varied.
To understand the questions and the answers and the
significance of the variations ordered by the Full Bench it
is necessary to go into the background of the matter.
The appellant operates nursing homes in the metropolitan
area, one of which is at Mount Lawley and known as the St
George's Nursing Home. In the late 1980's, the appellant
decided that it should re-arrange its nursing homes to
accommodate changed Federal funding policies. These
rearrangements would possibly involve reconstruction of the
St George's Nursing Home to change it from a 134 bed
home to a 60 bed home and might also involve a change in
the nature of care given to patients. This raised the
likelihood that there would have to be re-deployment of
staff, modification to existing staff functions and even
redundancies. The prospect led to disputation and there were
conferences between the parties in an attempt to resolve that
disputation. One problem was that the relevant industrial
awards covering employees working in the appellant's
nursing homes contained no redundancy provision. On 13
July 1989, the parties reached a measure of agreement on
a redundancy package. Complete agreement could not be
reached and so the matters remaining in dispute were
referred to the arbitration of Halliwell SC under s 44 of the
Act. The matters to be arbitrated concerned only employees
who had five or more years of employment and were made
redundant against their wishes. How they should be treated
was the only outstanding issue for arbitration, all other
matters having been covered in the agreement. On 20 July
1989 Halliwell SC made an order which is reproduced in 69
WAIG 2524-2525. I shall refer to this as the redundancy
order.
Although it is not entirely clear from the material before
this Court, I understand the redundancy order to override the
agreement in the sense that the agreement is merged in the
redundancy order. The redundancy order covers the ground
previously covered by the agreement and, as well, deals with
the particular matters that had remained in dispute after that
agreement had been reached.
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The scheme of the redundancy order is plain. Where
positions within the five classifications referred to in the
order were to be extinguished or reduced in number, the
appellant was required to invite relevant employees to
volunteer for redundancy. If none or an insufficient number
did so, the appellant could select employees for redundancy
on a defined basis. The severance payments that redundant
employees would receive depended, to some extent, on
whether they were volunteers or had been forced to take
redundancy.
The Commissioner's power to make such an order is
contained in s 44(9) of the Act which is in the following
terms:
"(9) Where at the conclusion of a conference held in
accordance with this section any question, dispute,
or disagreement in relation to an industrial matter
has not been settled by agreement between all of
the parties, the Commission may hear and
determine that question, dispute, or disagreement
and may make an order binding only on the parties
in relation to whom the matter has not been so
settled."
There were five orderlies employed at the St George's
Nursing Home. Their positions were within one of the
classifications specifically listed in the redundancy order.
Their job designations were "orderly-handling residents".
This job involved a mix of ward and off-ward duties.
Shortly after the making of the redundancy order on 28
July 1989, the appellant wrote to the orderlies informing
them that it had become necessary to change their roles,
functions and rosters and that with effect from 28 August
1989, "the five positions of orderly-handling residents at St
George's Nursing Home will no longer exist." The letter
went on to inform the orderlies that new positions had been
created and in effect inviting the orderlies to take up one or
other of the new positions and stating that:
"...voluntary redundancy in accordance with the
Anglican Homes redundancy package dated 13 July
1989 will be offered to orderlies who do not wish to
accept the new rosters and work routine arrangements
and who do not wish to seek reclassification."
Although this letter was dated 28 July 1989, eight days
after the making of the abovementioned redundancy order,
it had been written the day before that order was made.
Hence the reference to the agreement rather than to the
order.
We were informed from the bar table that one of the
orderlies accepted transfer to new duties but the other four
did not and have left the appellant's employment.
The respondent Union contended that each of the Five
orderlies had been made redundant in effect, in that their job
designations ceased to exist and the duties previously
performed by them ceased to be performed in the sense that
the various duties which each performed were no longer to
be performed by any single employee. To remain in
employment with the appellant without diminution in
benefits, each was required to agree to a change of duties.
Each was required to agree to do a different job.
The appellant contended that the employees were simply
being required to carry out a different mix of the same
duties, not different duties. They were not being required to
do a different job. No duties that any of them would be
required to perform in their new positions were duties which
they had not performed in their old positions or which they
were not fully competent to perform. It was simply the case
that certain duties within the range of duties hitherto
performed by them would no longer be performed by them.
The appellant further contended that the redundancy order
had to be read in !1 "ght of an agreement which had been
reached between the parties on 1 August 1988 and which
was called the "Second Tier-Restructuring and Efficiency
Agreement" which provided:
"4 Contract of Service
4.1 Each employee shall perform such work as
the employer may lawfully require.
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4.2 Each employee shall comply with all reasonable requests made by the employer
4.3 4.4 Transfers:
Each employee shall be required to comply
with any reasonable request to transfer to
another position or place of work.
6 Demarcation
6.1 The refusal by an employee to perform any
work on the grounds of Union membership,
custom and practice, or any other artificial
basis shall be a breach of the award."
The dispute could not be resolved by conciliation and was
referred to the arbitration of Negus C under s 44. The
questions for arbitration were:
1 Whether the Second Tier—Restructuring and
Efficiency Agreement, negotiated between the
Confederation of WA Industry on behalf of the
applicant employer and the respondent Union on
or about 1 August 1988 gives Anglican Homes the
right to transfer employees to duties within their
sphere of competence at St George's Nursing
Home.
2 Whether those employees classified as orderly —
handling residents (hospital worker—level 2) in
accordance with the Private Hospital Employees'
Award No 27 of 1971 can be reasonably required
to accept appointment as nursing assistant in
accordance with the Enrolled Nurses and Nursing
Assistants (Private) Award No 8 of 1978, or to
transfer to the position of domestic (hospital
worker—level 1) or alternatively whether they
should, if refusing to accept transfer, be declared
redundant and thus receive the benefits of a
"compulsory redundancy package".
As was stated in the reference to arbitration, these
questions were "specific to the circumstances of" the five
orderlies at the St George's Nursing Home.
Negus C answered question 1 by ordering:
"... that the employer, Anglican Homes (Inc) has the
right to transfer employees to duties within their sphere
of competence at St George's Nursing Home".
Question 2 actually contains multiple questions and I am
not sure to what extent this has been appreciated below.
Broken up into its multiple parts I think the question
contains the following questions:
Whether those employees classified as orderly —
handling residents (hospital worker—level 2) in accordance with the Private Hospital Employees Award No
27 of 1987.
(a) can be reasonably required to accept appointment
as nursing assistants in accordance with the
Enrolled and Nursing Assistants (Private) Award
No 8 of 1978; or
(b) can be reasonably required to transfer to the
position of domestic (hospital worker—level 1);
or
(c) whether they should if refusing to accept transfer
be declared redundant;
(d) if declared redundant whether they should be
entitled to receive the benefits of a compulsory
redundancy package.
I have the impression that Negus C treated question 2 as
a single question and he answered it in the affirmative in the
following terms:
"That it is reasonable for (the five orderlies) to be
required to accept appointment as nursing assistant or
hospital worker level 1 provided that their employment
continues to be full time and their classification for
salary purposes is maintained at hospital worker—level
2."
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In other words, he answered the question in the
affirmative with the qualification that in the transfer to new
duties there should be no element of demotion or diminution
in benefits. They should remain as full time employees with
level 2 classification, even although their new position
would involve performance of lower duties in the main.
In its totality, his decision may be summarised in this
way:
The appellant was entitled to require the employees
to accept transfer to the proposed new positions and
they could not claim to have been made redundant
thereby; specifically they were not entitled to be paid
in accordance with the redundancy order as if they had
suffered compulsory redundancy.
From this decision an appeal lay to the Full Bench of the
Commission under s 49 and the Full Bench was empowered
by s 49(5) to vary the decision appealed against in such
manner as the Full Bench considered appropriate but by s
49(6) "... the decision as so varied shall be in terms which
could have been awarded by the Commission that gave the
decisions."
The respondent's appeal was upon a single ground that:
"The Commissioner erred in fact and in law in
determining that there was no obligation on the
employer in the circumstances to offer any form of
redundancy pay to (the five orderlies)."
For myself I cannot see any disputed question of law
arising in this ground of appeal. Whilst the question of the
proper interpretation of the Second Tier Agreement would
have raised questions of law, that part of the Commissioner's decision was not challenged. There was no appeal
from the affirmative answer he gave to question 1 which was
the only interpretation question submitted for his arbitration.
As for the second question and the way in which he
answered it, it seems to me that the Commissioner's
decision went no further than to say as he did at p 7 of his
reasons:
"In general terms, I have not been convinced that it
is unreasonable to invite these employees to chose from
the five positions which have been described."
That, to my mind, was a matter of fact not involving any
question of law.
It seems to be accepted on all sides that either on common
law principles or by virtue of the express terms of the Second
Tier Agreement, there was a qualified right to redeploy staff,
the qualification being that the employer's "request" to
transfer to another position or place of work had to be
"reasonable". Neither the existence of the Second Tier
Agreement nor its terms nor its binding effect were in
dispute. The essence of the dispute was whether the transfers
offered to these five orderlies were in all the circumstances
reasonable. This involved a consideration of the comparability between the old positions and the new —the precise
duties involved in each and the precises terms and
conditions (benefits) pertaining to each. Those matters are
factual matters.
It is true that in its reasons for decision, the Full Bench
did say at p 6 that:
"The question, on appeal, is not one of reasonableness but whether what occurred constituted the creation
of a redundancy."
However, with respect, the answer to the question
whether the invitation to transfer to other positions was or
was not reasonable also answered, in the circumstances of
this case, the question whether or not there was the creation
of a redundancy. This is because an employee who, as a
condition of employment, has agreed to comply with a
reasonable request to transfer to another position or place of
work cannot say, when he is (reasonably) requested to
transfer, that he has been made redundant. The risk of
transfer is part of the job. Only if the request is not
reasonable could there be a redundancy. Hence, I am of the
opinion that the appeal did raise the question of reasonableness and, in substance, only that question. Further, I am of
the opinion that in the end the Full Bench disposed of the
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appeal by deciding that very question; and that it decided
the question in favour of the present appellant. This it did
when it said at p 11 of its reasons:
"In this case, five superfluous positions were
abolished. Five other positions were created. There was
a redundancy, but the offer made in relation to it was
not unfair... In the light of the alternatives offered, the
package involved is a fair one and whilst redundant, the
employees should not be declared entitled to the
compulsory package but to the package offered. There
was an obligation discharged by the offer made."
In my opinion, that is a finding of fact that although the
old positions disappeared and the new positions being
offered to the employees were different from the old
positions, the request or offer to these employees to transfer
to the new positions was not unreasonable. The request was
within cl 4.4 of the Second Tier Agreement. So that although
there was a redundancy created by the extinguishment of the
old positions, this was a redundancy only "in strict theory",
to use the words of the Full Bench at p 10 of their reasons.
In the light of the "fair offer" of employment in alternative
positions there was, in reality, no redundancy giving rise to
an entitlement to be paid as for a redundancy. That seems
to me to have been the reasoning of the Full Bench and the
way in which its decision should be understood.
If that is right, there is no difference in substance between
the conclusion reached by the Full Bench and that reached
by Negus C. The Commissioner held that because the
alternative employment offered was reasonable, there was
not a redundancy. There was simply a permissible transfer
under the Second Tier Agreement. The Full Bench held that
although there was a redundancy, "in strict theory", the fair
offer of alternative employment in some way cancelled it
out. That was simply another way of arriving at the same
result as had been arrived at by Negus C.
That being so, 1 am afraid I cannot see the point to this
appeal. In any event, I do not consider the appeal is
competent because I do not consider it involves any question
of law or raises any jurisdictional question.
Counsel for the appellant contended that the Full Bench
had exceeded its jurisdiction by either:
(a) ordering a money payment to the five orderlies;
or
(b) purporting to "enforce" the order of Halliwell SC
in relation to redundancy payments.
There is no need in this case to consider the difficult
question whether in proceedings such as this, proceedings
under s 44 of the Act, there is power to order payment of
money to an employee or to make orders which are in effect
enforcement orders. For myself I am presently unable to see
why a Commissioner to whom matters had been referred for
arbitration under s 44 could not, in settlement of such a
dispute, make orders having such an effect. The powers
given to him to make orders binding on the parties to the
particular dispute being arbitrated by him are very wide.
However I do not consider that the Full Bench has made a
money award or purported to enforce any award or order of
the Commission. Specifically, I do not consider the Full
Bench has purported to enforce the order of Halliwell SC
in relation to redundancy payments. It was suggested that
the effect of the Full Bench order is that the employer is
bound to pay these employees as if they had taken voluntary
redundancy. I do not consider the order has that effect. It is
in the following terms:
"(2 No. Those employees (the five orderlies) having
refused to accept transfer, should be declared
redundant but should not receive the benefits of
a 'compulsory redundancy package'."
I do not consider that order has the effect that the five
employees must be paid as if they had chosen voluntary
redundancy. The order does no more than reject a claim that
the employees were entitled to be paid for compulsory
redundancy. No order has been made obliging the appellant
to pay them on any other basis or, indeed, to do anything.
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Because it has not been shown that the Full Bench has
exceeded its jurisdiction, and because the appeal involves
no other question of law, I am of the opinion that it should
be dismissed.
I need hardly say that different considerations would have
arisen if the Full Bench had declared that the facts showed
neither a voluntary redundancy nor a compulsory redundancy yet the employer was obliged to make a redundancy
payment. There would be much force in a challenge to the
jurisdiction to make an order such as that. Likewise, on the
other side, if the Full Bench had declared that the facts
revealed a compulsory redundancy but ordered that there
was no entitlement to compulsory redundancy payments,
there would be much force in the challenge to the
correctness of that decision. However, for reasons which I
have endeavoured to explain, I do not consider the Full
Bench has done either of those things. It has done no more
than state in different terms the same conclusion reached by
Negus C that a refusal by the five employees to accept
reasonable redeployment offered to them would not give rise
to any redundancy at all.

WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.
Industrial Relations Act 1979.
(Appeal No. 14 of 1990).
IN THE MATTER OF an appeal against the decision of the
Full Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 2803 of 1989 dated 8th
day of October 1990.
BETWEEN
Anglican Homes (Inc.), Appellant,
and
The Federated Miscellaneous Workers' Union of Australia,
Hospital, Service & Miscellaneous W.A. Branch,
Respondent.
MR JUSTICE ROWLAND (ACTING PRESIDENT).
MR JUSTICE NICHOLSON.
MR JUSTICE ANDERSON.
8 April 1991.
Order.
HAVING heard Mr T.H.F. Caspersz (of Counsel) for the
appellant, and Ms S.M. Jackson for the respondent, THE
COURT DOTH HEREBY ORDER That the Appeal be
dismissed.
J.G. CARRIGG,
Clerk of the Court.
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FULL BENCH—
Appeals against decision of
Commission—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Keith Anderson Constructions Pty Limited
and
The Secretary, Building Trades Association of Unions of
Western Australia
(No 2092 of 1990)
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT, P J SHARKEY
COMMISSIONER J A NEGUS
COMMISSIONER S A KENNEDY
30 April 1991.
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of the
Full Bench. This was an appeal against a decision of the
Commission at first instance, constituted by a single
Commissioner, which was contained in an Order dated the
11th day of December 1990 and appears in the Appeal Book
(hereinafter referred to as "AB") at page 6.
The Order, formal parts omitted, reads as follows: —
"1. That the Order issued in application No. C 935 of
1990 on the 30th day of November, 1990 be
cancelled forthwith.
2. That Homeswest pay to those individuals who
have lodged Statutory Declarations with the
Commission and who are named in Schedule A
the amount specified therein.
3. That the Homeswest site at 321 Lord Street,
Highgate be re-opened and that normal work shall
resume as from the 12th day of December, 1990.
4. That any outstanding claims by the unions against
Keith Anderson Constructions Pty Limited are to
be referred for hearing and determination by the
Commission."
Attached thereto is Schedule A with the names of 35
persons in one column, and, in another column, under the
heading "Amount Owed ($)", various amounts ranging
from S945.00 to $3,548.33.
The appeal was brought, and properly brought, under s.49
of the Industrial Relations Act 1979 (hereinafter referred to
as "the Act") against "that part of the decision constituted
by orders two, three and four".
The Grounds of Appeal appear at page 3 of the AB in
Schedule B and, read as follows: —
"1. The Commission in issuing Orders numbered 2,
3 and 4 in Matter No C935 of 1990 (the
proceedings) on 11 December 1990 erred in law
and exceeded it's (sic) jurisdiction in that:
(a) the matters the subject of the Orders are not
industrial matters as defined by the Act;
(b) The Appelant (sic) was denied procedural
fairness and was not afforded the opportunity
or a proper opportunity to address the
Commission on the question of whether the
employees of subcontractors were or were
not entitled to any payments of moneys for
industrial action previously engaged in;
(c) the Commission expressed concluded views
on the entitlement of the employees of
subcontractors to payments for lost time
without affording the Appelant (sic) an
opportunity or proper opportunity to present
argument and/or to lead evidence on the
circumstances giving rise to the alleged
claims;
(d) claims for lost time by employees of subcontractors employed on the site were on 31 May
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1990 in proceedings CR416 of 1990 referred
for hearing and determination by the Commission on the application of the unions;
(e) there was no evidence before the Commission and/or no basis upon which the Commission could form the requisite opinion for the
purposes of 44 (6) (ba) of the Act;
(f) the Commission failed to give reasons or
adequate reasons for it's (sic) decision to
make the said Orders.
(g) Homeswest, which is not an employer of any
employees in the industry the subject of the
conference proceedings, was not capable of
being a party to the proceedings."
The matter came before us and Mr Dixon, who appeared
with Mr Beros for the appellant, argued Ground 1(a).
Mr Billing, who appeared for the respondent, conceded
the first ground of appeal in acknowledging that the orders
appealed against were made without jurisdiction since they
did not relate to "industrial matters," as defined in the Act.
Thus, the appeal should be upheld on that ground and the
decision quashed.
Mr Dixon then informed us that he would not proceed
with the other grounds of appeal and we made orders
accordingly.
We should add that, in order to exercise power under
s.49(5), it would be necessary for us to find that an error had
occurred giving us grounds to uphold the appeal.
In this case, it is quite clear that the Commission did not
have jurisdiction to deal with the matter before it, which was
a matter involving subcontractors to the employees of those
persons who were respondents at first instance, and the
Commission failed to ascertain whether it had jurisdiction
before making the orders appealed against. The employees
were clearly employees of the subcontractors and if they had
any claim for moneys it would be against their employers,
the contractors, as Mr Dixon submitted.
In addition, Homeswest, although named in the orders,
was not an employer and the contractual arrangement meant
that Homeswest was a developer of the units, contracting
with Keith Anderson Constructions Pty Limited, which was
the builder. Whilst there may have been moneys due from
Homeswest to Keith Anderson Constructions, it was clear
that Keith Anderson Constructions was not an employer of
anyone claiming any money. The only relationship which
could introduce the necessary employer/employee ingredient, necessary that is for the jurisdiction of the Commission,
was that Keith Anderson Constructions had a number of
subcontractors, none of whom were parties to the proceedings, who had employees who may, or may not have been,
members of the organisations concerned. Indeed, it was not
clear how many subcontractors in fact had employees or not.
In addition, although it is not necessary to dispose of the
appeal, there is some confusion as to who were parties,
whether they were unions, individual unions or the
respondent. Further, it is quite clear, also, that Homeswest
was not formally made a party, nor heard in relation to the
orders made.
The Commission failed to ascertain and determine
whether it had jurisdiction or not, notwithstanding that, it
was drawn to its attention on at least two occasions in the
transcript that there was no jurisdiction because the
appellant was not an employer. This, to say the least, was
remiss.
The appeal is upheld and the decision appealed against
quashed in the terms set out in the order issued by us herein.
Order accordingly
Appearances: Mr H Dixon (of Counsel), with him
Mr M J Beros, appeared for the appellant.
Mr S M Billing appeared for the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Keith Anderson Constructions Pty Ltd
and
The Secretary, Building Trades Association of Unions
Western Australia (Union of Workers)
(No. 2092 of 1990)
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT, P.J. SHARKEY
COMMISSIONER J.A. NEGUS
COMMISSIONER S.A. KENNEDY.
13 March 1991.
Order.
This matter having come on for hearing before the Full
Bench on the 13th day of March 1991 and having heard Mr
H.J. Dixon (of Counsel) and with him Mr M. Beros on behalf
of the appellant and Mr S. Billing on behalf of the
respondent, and the grounds of the appeal except ground 1
not being proceeded with, and the Full Bench having
unanimously found that the Appeal be upheld, it is this day,
the 13th day of March 1991, ordered and declared as
follows: —
(1) That the appeal be upheld.
(2) That the decision of the Commission insofar as the
same as appealed being paragraphs 2, 3 and 4 of
the decision in application C935 of 1990 be
quashed.
(3) That Reasons for Decision will issue at a future
date.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
D W Webster
and
G M Goodall
No. 153 of 1991.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT, P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH.
23 April 1991.
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of the
Full Bench. This was an appeal before us under s.49 of the
Industrial Relations Act 1979 (hereinafter referred to as "the
Act") upon which both the appellant and respondent
appeared in person. It was properly brought under s.49 and
was brought against a decision at first instance by a single
Commissioner on the 13th day of December 1990 in Matter
No 1575 of 1990 and the appeal was against those parts of
the decision "that he was the employer".
The matter was an application brought pursuant to s.29
for outstanding wages by the respondent, Mrs Gail Marion
Goodall against Mr David William Webster, the appellant.
The parties appeared in person.
On the 13th day of December, 1990, there being no
appearance by Mr Webster, the Commission heard evidence
from Mrs Goodall that she was employed by Mr Webster
and that there was an amount of money owing for wages
following upon the termination of her employment. The
Commission made an order in the form of the decision
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which does not appear in the Appeal Book (hereinafter
referred to as "AB") but appears in the original file in
which, formal parts omitted, reads as follows: —
"1. That David William Webster pay to Mrs G.M.
Goodall the sum of $2,612.00 which comprises
the following outstanding moneys owing—
2 weeks plus 2 days wages
2 weeks travel allowance
2 weeks annual leave pay
2 weeks pay in lieu of notice
Total

$960.00
$52.00
$800.00
$800.00
$2,612.00

2. That the total sum as outlined in paragraph 1. be
paid within 7 days of the date of this order."
The Grounds of Appeal appear in a Schedule to the Notice
of Appeal to the Full Bench at page 2 of the AB and read
as follows: —
"Firstly:
I had no notice of the decision and therefor (sic) had
no chance to put my case. The non-service of the notice
of the hearing could have been a deliberate attempt on
the part of Goodall to ensure that I was not informed
of the hearing.
The original documents were served on me at PO
Box 511 Subiaco. 367 Rokeby Road Subiaco was my
residential address and the office for Brunswick Health
Retreat and was the address used to serve the
subsequent documents for some unknown reason.
Goodall knew that there was no post box to receive
mail at that address and that I had moved from that
address and that it was vacant. She knew how to contact
me through a mutual friend and actually found my
address from that source to serve the documents
demanding payment of money; and
Secondly:
Both Michael Frost (See No 1416 of 1990) and
Goodall were employed contemporaneously by Brunswick Health Retreat which was owned by In Health
Pty Ltd which also paid them their wage cheques every
fortnight.
Commissioner Fielding on 9th October 1990 found
that I was not the employer of Frost. There seems to
be a total conflict of findings between No 1416 of 1990
and No 1575 of 1990. (If I was not the employer of
Frost I could not have been the employer of Goodall).
I seek that the appeal be allowed and that the
decision of Senior Commissioner Fielding (sic) be
revised to be in accord with the decision of Commissioner Fielding.
I submit that it is in the public interest that decisions
made by the Commissioners should be the same and
that there should be no possibility of the respondent
being deliberately denied the opportunity of receiving
details from the Commission."
It was clear that the real grounds of appeal were not that
the Commission had erred in the decision it made which was
clearly the only decision open to it on the facts before it
according to law, but that Mr Webster had not appeared
because he did not have notice.
This sort of problem has been dealt with in Heyford
Holdings Pty Ltd, trading as Nashua Karratha v. A Lane 70
WAIG 2124.
Some consideration of the original file in this matter was
necessary, and was done so with the knowledge of the
parties.
Firstly, as to service, Webster asserted that he had
received the original application which was posted to a PO
Box No 511, Subiaco.
Secondly, he asserted that Mrs Goodall was not employed
by him but by the Brunswick Country Club with which he
was involved.
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Thirdly, he submitted that he did not receive the Notice
of Hearing because it was forwarded to No 367 Rokeby
Road, Subiaco which was his dwelling house which he only
sometimes visited and from which the letter box had been
removed.
It is clear that the original application had not been served
in accordance with the regulations because Regulation 71
provides as follows: —
"The service of any notice or other document
required by the Act or by these regulations to be served
on any person may in addition to any other method
prescribed by these regulations be effected by posting
the notice or document to him as a letter through the
Government Correspondence Despatch Office, when
such Office provides facilities for delivery, addressed
to such person at his usual or last known place of
employment or business."
Regulation 89(1) provides as follows: —
"The party by or on behalf of whom any notice or
document is filed or issued in a proceeding before the
Commission shall forthwith thereafter, effect service
upon other parties entitled to be served unless the
Commission otherwise directs."
Regulation 89(2) provides as follows: —
"Where any notice or document is required to be
served under the Act or these regulations such service
may be effected —
(a) in the case of an organization in the manner
prescribed by section 60(3) of the Act;
(b) in the case of a corporation (other than an
organization), by leaving it at, or sending it by
prepaid post to, its principal place of business or
principal office in the State or the registered office
of the corporation;
(c) in the case of a partnership, firm or unincorporated
company or body, by leaving it at, or sending it
by prepaid post to the principal place of business
thereof in Western Australia; or
(d) in the case of any other person, by delivering it to
him personally, or by leaving it for him at his
usual or last known place of abode, or if he is a
principal of a business at his usual or last known
place of business; or by sending it by prepaid post
to his usual or last known place of abode, or if he
is a principal of a business, to his usual or last
known place of business."
Declarations of Service, filed under Regulation 91, reveal
that Mr Webster was served at PO Box 511, Subiaco with
the original application and at the postal address of 367
Rokeby Road, Subiaco with the Notice of Hearing.
There was also an application to extend time in which to
file the notice of appeal pursuant to s.49(3) of the Act and
Mr Webster satisfied us that we should extend that time.
In addition, there was an application for us to extend the
time prescribed in Regulation 78.
Regulation 78 reads as follows: —
"(1) A party to any matter before the Commission may
apply to the Commission to extend or abridge the
time prescribed for doing any act or thing.
(2) An application to extend or abridge the time for
doing any act or thing shall unless the Commission otherwise directs be made to the Commission
in Chambers.
(3) An application to extend the time for the doing of
any act or thing shall be made to the Commission
before that time has expired.
(4) The applicant shall attach to his application a
written statement specifying the period of extension or abridgement as the case may be which is
sought and the grounds on which the application
is made.
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(5) Unless the Commission otherwise directs it shall
not be necessary to serve the application which
may be determined by the Commission after
making such enquiries as it considers appropriate
to the circumstances of each case.
(6) Subregulation (4) does not apply if all of the
persons concerned consent to the extension of
time and endorse the application accordingly."
We saw no difficulty in acceding to those two applications, and did so.
In the circumstances, we were satisfied that the Commission at first instance was entitled to hear the matter pursuant
to s.27 (1) (d) of the Act. That section reads as follows: —
"(1) Except as otherwise provided in this Act, the
Commission may, in relation to any matter before
it(d) proceed to hear and determine the matter or
any part thereof in the absence of any party
thereto who has been duly summoned to
appear or duly served with notice of the
proceedings;"
It is quite clear that the Commission can proceed to hear
and determine the matter or any part thereof in the absence
of any party thereto who has been duly summoned to appear
or duly served with the notice of the proceedings.
The condition precedent to the ability to hear the matter
validly in those circumstances is that the person must have
been duly summoned or duly served with the notice of
proceedings. We would hold that the service of the original
application whilst not in accordance with the regulations
(being at a post box) was not objected to and the requirement
was therefore waived (see Ditfort v. Temby 97 ALR 409).
Of course, the person could not be duly served with the
notice of proceedings until an application has been duly
served in time for an answer to be filed. In this case, in that
the usual dwelling house on the evidence of Mr Webster, or
the last known place of abode, was the place to which the
notice of hearing was forwarded, it was in fact duly served
and we are so satisfied. In the circumstances, the Commission was entitled to proceed with the hearing at first
instance.
In addition, even if the appeal were otherwise sustainable,
which it was not, the Commission at first instance made the
correct decision on the only evidence before it.
For those reasons, the appeal will be dismissed.
Order accordingly.
Appearances: The appellant appeared in person.
The respondent appeared in person.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
David William Webster
and
Gail Marion Goodall
No. 153 of 1991.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT, P J SHARKEY
CHIEF COMMISSIONER W S COLEMAN
COMMISSIONER A R BEECH.
23 April 1991.
Order.
THIS matter having come on for hearing before the Full
Bench on the 19th day of March 1991 and having heard Mr
D W Webster on his own behalf and Mrs G M Goodall on
her own behalf, and the Full Bench having reserved
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judgment on the matter and judgment being delivered on the
23rd day of April 1991 wherein it was found that the appeal
should be dismissed and gave reasons therefor, it is this day,
the 23rd day of April 1991 ordered that the appeal be
dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

FULL BENCH—
Proceedings for enforcement
of Act—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Registrar
and
R H Baird.
No 144 of 1991.
BEFORE THE FULL BENCH.
22 April 1991.
HIS HONOUR THE PRESIDENT, P J SHARKEY.
COMMISSIONER A R BEECH.
COMMISSIONER C B PARKS.
Reasons for Decision.
THE PRESIDENT: This is the unanimous decision of the
Full Bench. This was an application by the Registrar, upon
a valid direction of the Commission, constituted by the
Senior Commissioner, to take "enforcement" proceedings
against Mr Richard Hutchison Baird, for the contravention
of s.44 of the Industrial Relations Act 1979 (hereinafter
referred to as "the Act").
The application was made in accordance with S.84A. Mr
Baird appeared before us represented by Ms G Marion.
The contravention, or failure to comply, alleged was that
Mr Baird had failed to obey a summons given to him on the
8th day of January, 1991 to attend a conference before the
Commission on the 11th day of January, 1991.
Not only did he fail to attend the Conference to which he
was summonsed, but he did not seek to be excused, nor did
he offer any explanation to the Commission.
The further facts of the matter were that on the 8th day
of January, 1991, Ms June Batt, Associate to the Commission, telephoned Mr Baird's home at 16 Grant Street,
Cottesloe and left a message with a person there, who stated
that Mr Baird was not at home, to contact her. That
telephone call was not returned and Mr Ron Ratz, a member
of staff of the Commission, hand delivered a summons to
that address on the 8th day of January, 1991.
It was asserted that Mr Baird's attendance was essential
because the union alleged an agreement had been reached
with him.
The matter was one involving The Federated Miscellaneous Workers' Union of Australia, Western Australian
Branch (FMWU) and Peters Bakeries and Swan Lake
Natural Foods.
A perusal of the file C1 of 1991 reveals that "Peters
Bakeries" and "Swan Lake Natural Foods" are not
companies because the words "Proprietary Limited," or
something similar to denote incorporation, do not appear
after the name. If they are companies, they are not identified
as such, and should be on the application.
The allegation was admitted and perhaps admitted in
mitigation.
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What was submitted was this, that Peters Bakeries and
Swan Lake Natural Foods had gone into receivership, and
Mr Baird was unable to assist in the matter since he did not
have control of the affairs of the "company" (sic) any
further. He communicated the receipt of the summons to the
receiver, not saying it was a personal one, who informed him
that he, Mr Hutchinson, could not assist the Commission,
and the receiver or his agent attended the Commission in
response, defacto, to the summons.
It was not denied that the conference had achieved what
it set out to achieve without Mr Baird.
There was no previous record of any contravention or
failure to comply on the part of Mr Baird with directions
(etc) of the Commission.
In the end we decided that it was sufficient that the
undertaking given by the advocate appearing for Mr Baird
be accepted because Mr Baird had not ignored the summons
but had been negligent or misguided in the handling of it.
The negligence involved fell short of recklessness and there
was no evidence that the conference was delayed or rendered
in vain by his omission. Further, there was no evidence of
previous failures to comply.
Certainly his conduct, whilst asserted to be honest, would
not be held to be reasonable and thus a defence to any
application under s.84 of, "mistake" would not be valid.
We will accept the undertaking given to us by Mr Baird
through his advocate and reflect it in an order.
Order accordingly.
Appearances: Ms J H Smith (of Counsel) appeared for the
applicant.
Ms G Marton appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Section 84A.
The Registrar
and
Richard Hutchison Baird.
(No. 144 of 1991).
BEFORE THE FULL BENCH.
6 March 1991.
HIS HONOUR THE PRESIDENT, P.J. SHARKEY.
COMMISSIONER A.R. BEECH.
COMMISSIONER C.B. PARKS
Order.
This matter having come on for hearing before the Full
Bench on the 6th day of March 1991 and having heard
Ms J Smith on behalf of the applicant and there being no
appearance by the respondent, and the matter having been
adjourned sine die, it is this day, the 6th day of March 1991
ordered that the matter be adjourned sine die.
By the Full Bench.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Registrar
and
Richard Hutchinson Baird.
No. 144 of 1991.
BEFORE THE FULL BENCH.
4 April 1991.
HIS HONOUR THE PRESIDENT, P.J. SHARKEY.
COMMISSIONER A.R. BEECH.
COMMISSIONER C.B. PARKS.
Order.
This matter having come on for hearing before the Full
Bench on the 4th day of April 1991 and having heard Ms
J. Smith (of Counsel) on behalf of the applicant and Ms G.
Marton on behalf of the respondent, and the Full Bench
having found the contravention or failure alleged to comply
in application No. 144 of 1991 proven upon the admission
of the above named respondent the Full Bench does declare
and order as follows: —
That it does hereby accept an undertaking by the said
respondent that he, in future, will comply with all or
every summons, order, direction or declaration of this
Commission of the type referred to in s.84 A(l) of the
Industrial Relations Act 1979 (as amended).
By the Full Bench.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

Unions—Application for
alteration of rules—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.62
In the matter of an application by The Federated Miscellaneous Workers' Union of Australia, W.A. Branch for alteration
of registered rules.
No. 1871 of 1990.
PETER LAURENCE WISHART
ACTING DEPUTY REGISTRAR.
7 March 1991.
Decision.
HAVING read the application, there being no person
desiring to be heard in opposition thereto, after consulting
with the President, and upon being satisfied that the
requirements made thereunder have been complied with, I
have this day registered alterations to Rule 10 of the
registered rules of the applicant union in the terms of the
application as filed on 16 November 1990.
(Sgd.) P. L. WISHART,
A/Deputy Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
S.62
In the matter of an application by the State School Teachers'
Union of W.A. (Inc.) for alteration of rules.
No. 2776 of 1989.
TREVOR JOHN POPE
DEPUTY REGISTRAR.
22 May 1991.
Decision.
Having examined the application, there being no person
desiring to be heard in opposition thereto, after consulting
with the President, and upon being satisfied that the
requirements of the abovementioned Act and the regulations
made thereunder have been complied with, I have this day
registered an alteration to rules 5, 21 and 28 of the registered
rules of the applicant organisation.
(Sgd.) T. J. POPE,
Deputy Registrar.

COMMISSION IN COURT
SESSION—
Appeals against decisions of
Boards of References—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
K Mart
and
Federated Clerks' Union of Australia, Industrial Union of
Workers, W.A. Branch for Catherine Anne Jones.
No. 2084 of 1990.
COMMISSION IN COURT SESSION.
COMMISSIONER S.A. KENNEDY.
COMMISSIONER R.N. GEORGE.
COMMISSIONER C.B. PARKS.
8 May 1991.
Reasons for Decision.
COMMISSIONER KENNEDY: This is the unanimous
decision of the Commission in Court Session. This is an
appeal from a decision of a Board of Reference. That Board
of Reference concluded that the employer party to the
matter, K Mart, should calculate the payment of a pro rata
long service leave entitlement to one Catherine Anne Jones
on the basis of the average hours worked by her over the total
period of qualifying service with the employer; which
service included part time as well as full time service.
In the notice of appeal as filed, K Mart (hereinafter 'the
Appellant') states that it is appealing "to the Commission
in Court Session against the decision given on the 20th day
of November 1990 by the Board of Reference constituted
for the purposes of the Clerks' (Wholesale and Retail
Establishments) Award No. 38 of 1947 in respect of
calculation of payment for long service leave upon
termination of service."
The grounds of appeal are as follows—
1. The Board erred in finding the matter before it was
a dispute contemplated by Clause 8 of the Long
Service Leave provisions referred to in clause
27. —Long Service Leave of the Clerks' (Wholesale and Retail Establishments) Award No. 38 of
1947 and found at Volume 60, WA Industrial
Gazette, commencing at page 1.

2. The Board erred in finding the matter was a matter
which a Board may, in pursuant of section 48,
subsection (6), of the Industrial Relations Act
1979, allow, approve, fix determine or deal with.
3. The Board erred in finding the matter did not
involve the interpretation of a provision of the said
award, a function specifically denied to a Board
by virtue of section 48, subsection 6, paragraph (b)
of the said Act.
4. The Board erred in finding it was not a matter
requiring the declaration of the true interpretation
of the said Award and therefore the Board was
denied jurisdiction by virtue of section 46 of the
said Act which vests that function in the Commission.
5. Notwithstanding grounds 1 to 4 above, the Board
erred in its interpretation of Clause 4. —Payment
for Period of Leave of the Long Service Leave
Provisions referred to in the said Award, and in
particular in finding that subclause (2) requires, in
the case of a part time worker, the calculation be
based on the hours usually worked over the whole
of the employee's service, including previous full
time service.
6. The Board erred in not upholding that Ms Jones'
service with the company was under separate
contracts of full time and subsequently part time
service.
7. The Board erred in not upholding that the previous
full time contract of service, having ceased to exist
on its termination on or about 9 February 1987,
has no relevance in determining the rate of
payment for an entitlement to long service
payments.
8. The Board erred in not finding the period of
service as a full time employee was relevant only
for the purposes of Clause 2. — Long Service of the
Long Service Leave provision referred to in the
said award, and in particular to establish whether
or not the employee had sufficient continuous
service for an entitlement to arise.
The reasons for decision of the Board of Reference issued
under the heading of 'Determination'. A copy is contained
in the Appellant's appeal book [Exhibit A : pp 2-7], This
document includes a number of statements which are said
to be facts agreed by the parties to the matter before the
Board of Reference. They are uncontroversial for the
purposes of this appeal. It is convenient to recite them here.
Catherine Anne Jones commenced service with K Mart
on 11 September 1978. On 27 July 1990 her service with
the employer was terminated by way of resignation. In the
period commencing 11 September 1978 to 9 February 1987,
Ms Jones was employed by K Mart on a full time basis. In
the period commencing on 9 February 1987 to 27 July 1990,
Ms Jones was employed on a part time basis with the usual
hours of work per week over that period being said to be 27.5
hours. The years of completed service of Ms Jones for the
purposes of a long service leave entitlement are stated as
being 11 years which is arrived at after excluding a period
of 37 weeks of authorised unpaid leave. The hourly rate of
pay per the Clerks' (Wholesale and Retail Establishments)
Award 1947 applicable at the time of the termination of the
contract of service was $9.5337.
There was no dispute between the parties before the Board
of Reference that an entitlement is due to the employee. The
dispute raised was over how the amount due should be
calculated having regard for the employment record. The
employer says that the calculation of the entitlement due to
Ms Jones should be in accordance with the hourly rate and
by reference to the "usual" hours of 27.5 worked by her in
part time employment. The argument put on behalf of Ms
Jones was that the calculation of the entitlement due to Ms
Jones should be in accordance with that hourly rate but that
the reference to "usual" hours worked should be based on
an averaging of the hours worked across the total of 575
weeks of employment; ie. including the period of full time
Service. Thus, it is said, the "usual" hours of work of Ms
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Jones were not 27.5 hours per week but 34.0 hours per week
with, as a consequence, the gross entitlement due her being
$3,076.60 and not the amount of $2,498.54 which the
employer acknowledges as due but which the employer says
is the total gross amount due.
In the matter before the Board of Reference the Appellant
submitted that the Board did not have jurisdiction to deal
with the claim because, as summarised in the words of the
Chairman of the Board, "it is a matter involving an
interpretation of the award". [Determination : Exhibit A,
page 4], This submission was rejected in his reasons by the
Chairman who it appears was expressing the unanimous
view of the Board of Reference in finding "that the dispute
over Ms Jones's rate of pay for long service leave is a matter
within the provisions of Clause 8 of the Long Service
Leave — Standard Provisions. The purpose of this Board is
therefore to settle that dispute." [Determination : Exhibit A,
page 5],
In dealing with the matter then, members of the Board of
Reference arrived at different conclusions as to how the
calculation of the entitlement due should be made. The
Chairman and one member concluded that as the entitlement
was based on the total length of service the assessment of
the hours usually worked should be over the whole of the
employee's service. They thereby combined her full time
and part time service "as provided for in Clause 4(2) of the
Long Service Leave —Standard Provision". [Determination
: Exhibit A, page 6]. The other member concluded that there
were two contracts of employment, one full time and one
part time and, having regard for Clause 4(2), that "the
concept of determining an entitlement based on the 'number
of hours usually worked can only have relevance for the
duration of the part time contract ..." [Determination :
Exhibit A, page 6[.
The Appellant's submissions actually included the raising
of a question to the effect that the Board of Reference which
dealt with the matter may not have been duly constituted;
albeit this claim was not raised as a ground of appeal. Mr
Blyth, who appeared for the Appellant, acknowledged that
no such question or claim was raised before the Board of
Reference and he told the Commission in Court Session that
the Appellant was not now seeking to amend its grounds of
appeal before the Commission in Court Session. The
purpose of the Appellant, he effectively said, was to identify
various matters for consideration by the Commission in
Court Session anyway in anticipation of submissions by the
Respondent on the question. There was no cross appeal
however.
Before turning to the Respondent's position on this, the
Appellant's statements on the point raised are summarised
as follows. The Appellant says that the constitution of the
Board of Reference which dealt with this matter is suspect
having regard for section 48(2) of the Act. That section
provides for the appointment of a chairman of a Board of
Reference by the Chief Commissioner. This, the Appellant
says, and the mechanism for the establishment of the other
members of Boards of Reference provided for in the Act
distinguishes such from the Special Board of Reference
constituted according to the long service leave General
Order provisions. The Appellant says that section 48 of the
Industrial Relations Act 1979 as amended replaced section
89 of the legislation which preceded that Act. The Appellant
says that section 89 allowed of the establishment of the
Special Board of Reference but that section 48 does not.
Thus, according to the Appellant, "because the Commission
now can't do what it could do under the old Act then that
part of the award is invalid or has in effect been deemed to
have been deleted by section 117 [of the current Act] which
deals with transitional provisions of the Act." Mr Blyth
went on to tell the Commission in Court Session that—
... it is clear from the provisions of section 117 that
subclause (3) of clause 8 of the long service leave
provisions must be considered to have been deleted
from the award, for these provisions were inserted prior
to the new [A]ct being proclaimed and as a result of
the [Cjommission in [Cjourt [Sjessibn in December
1977 which consolidated those provisions and what we
have to say is that it is clear from the plain reading of
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section 48 that under the new [A]ct there is a more
restrictive provision for the appointment of a board of
reference and in particular the appointment of a
chairman, which must be by appointment of the [C]hief
[C]ommissioner, so it must be said that clause 8(3) of
the long service leave provisions is not allowed by the
new [A]ct under section 48 ...
[Transcript : page 54]
In fact, the Appellant says, if the Commission in Court
Session concludes that the Appellant's submissions in this
respect are correct then the appeal should be dismissed
because the Board of Reference from whence the appeal
arose was a nullity.
So far as the actual grounds of appeal are concerned the
Appellant's submissions on those going to jurisdiction can
be summarised as follows. The dispute is essentially a
controversy between the parties over an interpretation of an
award. A board of reference is an arbitral body for the
purpose of settling disputes. A board of reference is
specifically precluded by the Act from exercising judicial
powers. This includes interpretations of awards or orders. A
dispute over the existence of a legal right, asserted by the
Appellant as the substance of the dispute here, involves the
exercise of judicial power. Therefore, according to the
Appellant, there is no jurisdiction for the Board of Reference
to make the determination it did.
So far as the remaining grounds of appeal are concerned
the Appellant says that the Board of Reference erred in
concluding that "usual" was to be ascertained by averaging
the weekly hours worked over the whole of the qualifying
period of service. The Appellant says that "usual" in
subclause (2) of the long service leave provisions is to be
determined by reference to the time at which the entitlement
is taken. It says that this follows from the concept that the
entitlement is to allow of a payment without loss in
comparison with the usual weekly wage then paid to the
employee for work carried out at the time the entitlement
falls due.
Ms Bamesby made submissions on behalf of the
Respondent. There was no concession by the Respondent
that the Board of Reference which dealt with the dispute was
not duly constituted pursuant to the Act. The Respondent
was not prepared to make any substantive submissions on
the question of the constitution of the Board of Reference
raised by the Appellant. But the Respondent nonetheless
asked the Commission in Court Session to address the
question raised as a preliminary matter on the basis that it
was of wide significance and, effectively, that it needed to
be "sorted out".
So far as the actual grounds of appeal go the Respondent
says that the Board of Reference did not exceed its
jurisdiction by interpreting an award or order of the
Commission. It says that the Board of Reference had
jurisdiction to deal with the dispute which concerned an
employee's entitlement to long service leave and which is
not a dispute over interpretation. The dispute is over what
is the fact of "usual" in the context of a particular contract
of employment between Ms Jones and the Appellant. So far
as that determination was concerned the Respondent
submits that the Board of Reference correctly concluded that
regard was to be had for the whole period of qualifying
service by Ms Jones in deciding what constituted 'usual'
hours of work. Accordingly, the Respondent says, there was
no error in its determination that the 'usual' hours of work
for the purposes of calculating the long service leave
entitlement were to be obtained by averaging the weekly
hours of work of Ms Jones across the total period of service
giving rise to the entitlement.
Before dealing with the grounds of appeal, a number of
observations are made about boards of reference generally
and about the apparent processes by which this dispute came
before a board of reference and was dealt with.
Generally boards of reference are means for expeditious
administration. They commonly serve as a simple avenue
for settling disputes over issues going to facts. So far as
awards of this Commission are concerned the existence of
and roles of boards of reference are governed by section 48
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of the Industrial Relations Act 1979. Subsection (9) of
section 48 requires that all findings of fact of such Boards
of Reference and the decision of such boards of reference
be recorded. And, as there is a right of appeal to the
Commission in Court Session, the hearing and determination of which is limited by subsection (12) of section 48 to
the findings of fact by the Board of Reference, it is essential
that such findings be clearly recorded.
It is noted here that by subsection (1) of section 48 the
legislature has determined that the existence of a Board of
Reference is an automatic corollary contingent only on the
existence of an award in force.
From the reasons published and from the record the
background to the appeal appears to be as follows.
The parties to the application dealt with in the first
instance are cited in the heading to the reasons for
determination as 'Catherine Anne Jones' and K Mart.
However there is no record of any application by the
employee and specifically there was no invoking of section
44 (7) (a)(iii).
The Chairman of the Board states in the reasons for the
determination that—
This Board of Reference is convened pursuant to the
Long Service Leave — Standard Provisions of the
Western Australian Industrial Relations Commission at
the request of the Federated Clerks' Union of Australia,
Industrial Union of Workers, W.A. Branch by way of
a letter to the Registrar dated 21 August 1990 ...
[Exhibit A : page 2]
The substance of the letter from the Federated Clerks'
Union of Australia, Industrial Union of Workers, W.A.
Branch [hereinafter 'the FCU'] is as follows —
Long Service Leave.
Catherine Anne Jones
Mrs Jones was employed by K Mart for over eleven
years. During this period Mrs Jones worked for seven
years as a full-time employee and then changed to
part-time employment working 27.5 hours per week.
The company have paid out long service leave on the
basis of the hours she worked when she ceased
employment. The Union takes the position that this
should be calculated on an average so as to have regard
for the period during which Mrs Jones worked as a
full-time employee.
We request that a Board of Reference be convened
to resolve the matter.
,,
[Exhibit 1]
The record shows that the FCU and the Appellant were
subsequently informed by the Registrar in a letter headed
"Long Service Leave — Special Board of Reference, Catherine A. Jonesv.K Mart" of the time and place for a meeting
of "the Board of Reference requested in the [FCU] letter"
and were requested to "arrange to attend or be represented
before the Board, and bring with you all documents relevant
to the matter." [Exhibit 1].
Apparently the employee (Ms Jones) was not notified
separately of the proceedings. There is on record a warrant
for an agent to appear in the matter on behalf of K Mart. No
warrant is on record for an agent to appear on behalf of Ms
Jones and it appears that the matter proceeded with the FCU
as the applicant party; albeit the heading of the Board of
Reference's determination cites Ms Jones as the applicant
party (and the Appellant's notice of appeal cites Ms Jones
as the respondent).
It is also noted that the heading of the published decision
of the Board of Reference effectively cites its members other
than the Chairman as representing the particular employer
and the particular employee. However, as already noted, the
published reasons issued in the determination appealed from
expressly state that the Board of Reference "is convened
under the Long Service Leave—Standard Provisions". We
take this to mean that the members of the Special Board of
Reference as provided for in Clause 8 of the Schedule of
those provisions were assembled to form the Board of
Reference which dealt with this matter. And, as that resulted
from an application of the FCU because of a dispute with
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an employer over an employee's long service leave
entitlement pursuant to an award of the Commission, we
take it to mean that the Special Board of Reference formed
was as provided in the Schedule to a General Order of the
Commission; that Schedule thereby being incorporated in
the Clerks (Wholesale and Retail Establishments) Award
No. 38 of 1947 as amended and consolidated at that time.
Given this detail we have concluded that there is no
reason to suppose that the Board of Reference which dealt
with the matter under appeal was other than that designated
'Special Board of Reference' in the Schedule of the Long
Service Leave General Order and pursuant to it with the
parties to the matter being the applicant FCU and the
employer respondent. It follows that the heading to the
published determination is incorrect in citing the employee
whose entitlement is in dispute as the applicant party. The
heading may also be in error, in our view, in its citation of
the members of the Board being respectively representatives
of the employee and the employer when, it appears pursuant
to subclause (3) of Clause 8 of the Long Service Leave
General Order, they are respectively nominees of the
Council and the Confederation (and not the employer or the
employee); albeit that is not to suggest that such may not
be duly and respectively accepted by parties to the dispute
in a particular instance.
We turn now to the background of the relevant award
provision. The Clerks (Wholesale and Retail Establishments) Award No. 38 of 1947 as amended and consolidated
provides in Clause 27 for an entitlement to long service
leave. It is as follows —
27. — Long Service Leave.
The Long Service Leave provisions in volume 59 of
the Western Australian Industrial Gazette at pages 1 to
6 inclusive are hereby incorporated in and shall be
deemed to be part of this award.
The citation [59 WAIG 1-6] is for the published standard
long service leave provisions as consolidated at a hearing
before the Commission in Court Session on 15 December
1977. .That hearing concerned various applications (Nos.
306-310 inclusive of 1976) to amend a number of private
sector awards in respect of long service leave to reduce the
qualifying periods for the entitlements. The matters were
dealt with pursuant to section 94A of the (now replaced)
Industrial Arbitration Act 1912-1976 which allowed the
Commission to make a general order in relation to all
industrial agreements and/or awards in force at the date of
such general order adding to, varying or rescinding any
provision of those industrial agreements and/or awards. The
General Order which issued was as follows—
1. This order applies to each award and industrial
agreement in force on 31st December, 1977 and
in which at that date the long service leave
conditions as consolidated by the Commission in
Court Session on 23rd September 1964 were
prescribed.
2. The long service leave conditions set out in the
Schedule attached hereto shall be substituted for
the long service leave conditions prescribed in
each award and industrial agreement to which this
order applies.
3. This order operates from January 1, 1978
[58 WAIG 116 at 120]
The Schedule to that order [the Long Service Leave
General Order] was published [58 WAIG 1-6] and, as cited
in the Award, was published subsequently too [59 WAIG
1-6],
The Schedule to the Long Service Leave General Order
includes a provision for what is termed a 'Special Board of
Reference' to be constituted by one representative from the
Confederation, one representative from the Council and a
chairperson as mutually agreed upon by those organisations.
The provision is as follows —
8. — Special Board of Reference.
(1) There shall be constituted a Special Board of
Reference for the purpose hereof to which all disputes
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and matters arising hereunder shall be referred and the
Board shall determine all such disputes and matters.
(2) There shall be assigned to such Board the
functions of—
(a) the settlement of disputes of any matters
arising hereunder;
(b) the determination of such matters as are
specifically assigned to it hereunder.
(3) The Board of Reference shall consist of one
representative or substitute therefore nominated from
time to time by the Confederation of Western Australian Industry (Incorporated) and one representative or
substitute nominated from time to time by the Trades
and Labor Council of Western Australia together with
a chairman to be mutually agreed upon by the
organisations named in this paragraph.
Thus the Special Board of Reference, "to which all
disputes and matters arising [under the standard long service
leave provisions included in awards per order of the
Commission] shall be referred" is exclusively constituted
for that purpose.
It has already been noted that the Appellant questions the
standing of the Board of Reference which dealt with this
matter. (But, significantly, the Appellant does not raise this
as a ground of appeal.)
Clearly a board of reference may not arise simply from
a delegation of any jurisdiction from a statutory tribunal
such as the Commission. There must be legislative
authority.
A board of reference may be directly established by
statute. This is the case as per Part IV of the Long Service
Leave Act 1958-1975. Pursuant to section 13 of that Act a
board of reference is constituted and consists of one member
appointed by the (now) Confederation of Western Australian
Industry (Inc.), one member appointed by the Trades and
Labor Council of Western Australian and a Chairperson
appointed by the Commission. Section 14 of the Long
Service Leave Act sets down the functions of this Board of
Reference in determining, subject to appeal, all questions
and disputes concerning or in relation to or in connection
with rights and liabilities under this Act. The right of appeal
(section 18 of the Act) is to the Commission in Court
Session. Persons employed under the terms of an award or
industrial agreement in force under the Industrial Arbitration
Act 1912 (now Industrial Relations Act 1979) are excluded
from the provisions of the Long Service Leave Act. Section
8A of the Long Service Leave Act, which was inserted by
section 6 of No. 97 of 1973, provides that notwithstanding
any other provision in the Act and subject to either an
agreement between the Confederation or the Council or a
determination of the Commission in Court Session varying
from time to time any of the provisions for qualifications or
entitlement to long service leave as published in 52 WAIG
16-21 inclusive, for the majority of awards which those
provisions have been incorporated in and form part of, such
qualifications and entitlements are to apply for the purposes
of the Long Service Leave Act.
As already noted, subject to the Industrial Arbitration Act
1912-1976, section 94A of that Act enabled the Commission
to establish standards to apply in awards and agreements by
way of a general order with exclusions as endorsed. And,
again as already indicated, the long service leave provisions
in the Clerks (Wholesale and Retail Establishments) Award
No. 38 of 1947, reflect such a General Order which issued
in 1978.
The prescribed constitution of the Board of Reference
pursuant to the Long Service Leave Act and as set down in
the General Order standard provisions for the Special Board
of Reference are the same so far as other than the chairman
is concerned.
The authority for the Commission to order the establishment of the Board of Reference as distinct from the power
to make general orders arose pursuant to section 89 of the
Industrial Arbitration Act 1912-1976.
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Section 89 was as follows—
89. (1) The Commission may, by an award or by
order made by it, on the application of a union,
association or employer bound by an award or
agreement—
(a) appoint or give power to appoint for the
purposes of an award or agreement, as the
case may be, a Board of Reference consisting
of an equal number of employers' and
workers' representatives and a Chairman of
the Board who shall be a Commissioner
unless the parties to the application agree that
a person other than a Commissioner shall be
the Chairman of the Board; and
(b) assign to the Board of Reference the function
of allowing, approving, fixing, determining
or dealing with in the manner and subject to
the conditions specified in the award or order
a matter or thing that, under the award or
agreement, as the case may be, may from
time to time require to be allowed, approved,
fixed, determined or dealt with by a Board of
Reference.
(2) An appeal lies to the Commission in Court
Session against any determination, decision or finding
of any Board appointed under this section, upon such
conditions as may be prescribed.
The difference between the constitution of the Special
Board of Reference pursuant to the standard Long Service
Leave provisions pursuant to the Long Service Leave Act
and the form required under section 89 (1) (a) was a
jurisdictional ground of appeal before the Industrial Appeal
Court from a decision of the Commission in Court Session
on appeal from a Board of Reference (Federated Clerks'
Union of Australia, Industrial Union of Workers, W.A.
Branch and Automatic Totalisators Limited, 58 WAIG
1447). The Appellant's submission in that was summed up
in the reasons of Wickham J. as "that the Special Board of
Reference, whatever may be its standing (if any) was not a
Board constituted under the section and that the Commission in Court Session had no jurisdiction to entertain an
appeal from it". A majority of the bench (Brinsden J.
dissenting) concluded that it was a valid exercise of the
statutory authority of the Commission to delegate the power
to appoint employer and employee representatives to the
'Federation of Western Australian Industry' and to the
Council and that there was a presumption of regularity in
the absence of evidence that the fact of a chairperson who
was not a Commissioner constituted an irregularity pursuant
to section 89.
Thus the fact that the constitution of the Special Board
of Reference was different from that of a Board of Reference
as appointed by the Commission under legislative authority
was not, in the absence of evidence as to irregularity in an
apparent delegation, an argument accepted by the Industrial
Appeal Court on that occasion.
There was no evidence of "irregularity" produced before
this Commission in Court Session so far as the question
posed by the Appellant is concerned. However there is a
significant difference between the previous Act, which was
the statute in force at the time of those deliberations by the
Industrial Appeal Court and the current legislation.
The Industrial Relations Act 1979, which in its original
form was assented to in December 1979, replaced the
Industrial Arbitration Act 1912-1976. The new legislation
was, as its preamble states, "An Act to consolidate and
amend the law relating to the prevention and resolution of
conflict in respect of industrial matters, the mutual rights
and duties of employers and employees, the rights and duties
of unions of employers and employees, and for related
purposes". It contained two provisions which bear on
sections 94A and 89 in the previous legislation. Section 50
in the 1979 legislation is a general order provision and
section 48 is a board of reference provision.
Though section 48 of the Industrial Relations Act 1979
has been amended (including the deletion of some subsections) since that legislation came into effect in 1979 these
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amendments do not go to the argument here. Section 48 as
amended is as follows—
48.(1) For each award in force under this Act there
shall be a Board of Reference.
(2) Subject to subsection (5), each Board of
Reference shall consist of a Chairman appointed by the Chief Commissioner and an
equal number of employers' and employees'
members nominated and appointed in the
manner prescribed, not being more than two
in number on each side unless the Chief
Commissioner, in any particular case or for
the purposes of a specified award, approves
the appointment of a greater number.
(3) Repealed.
(4) Repealed.
(5) The Chief Commissioner may appoint a
person as Chairman of a Board of Reference—
(a) for the purpose of dealing with a
particular matter; or
(b) for a specified period of time,
and, in the case of an appointment in
accordance with paragraph (b) may terminate
such appointment and make another appointment within that specified period, or may
extend that specified period.
(6) A Board of Reference may allow, approve,
fix, determine, or deal with —
(a) any matter or thing that, under the
award, may require to be allowed,
approved, fixed, determined, or dealt
with by a Board of Reference; and
(b) any matter or thing arising under or out
of the provisions of an award, not
involving the interpretation of any such
provision, which the Commission may
at any time, by order, authorize a Board
of Reference to allow, approve, fix,
determine, or deal with,
in the manner and subject to the conditions
specified in the award or order, as the case
may be.
(7) The powers conferred on a Board of Reference under the provisions of this section may
be exercised by the Commission constituted
by a Commissioner.
(8) Where the nominated employers' and employees' members of a Board of Reference
are equally divided in opinion on any matter
before the Board of Reference the decision
of the Board of Reference shall be in
accordance with the opinion of the Chairman.
(9) The Chairman shall, after Consultation with
the nominated members, record in a memorandum signed by him —
(a) all facts found by the Board of Reference; and
(b) the decision of the Board of Reference;
and shall forward that memorandum to the
Registrar for filing in his office.
(10) Subject to subsection (11), the decision
referred to in subsection (9) is, upon being
filed as prescribed therein, enforceable under
this Act as if it were an award.
(11) Subject to subsection (12) any organization,
association, or employer affected by a decision of a Board of Reference may, within
twenty-one days from the date of that
decision appeal against that decision to the
Commission in Court Session in the manner
prescribed.
(12) An appeal under subsection (11) shall be
heard and determined on the facts referred to
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in paragraph (a) of subsection (9) and the
Commission in Court Session may, if it
upholds the appeal, rescind or vary the
decision in such manner as it sees fit or may
remit the matter to the Board of Reference for
further hearing and determination.
(13) Repealed.
(14) Repealed.
(15) The Commission may, in any order made by
it under this Act, provide that any matter or
thing arising under or out of the provisions
of the order, not involving the interpretation
of any such provision, may be allowed,
approved, fixed, determined, or dealt with by
a Board of Reference and the provisions of
this section apply to such an order in all
respects as if it were an award.
It is the differences between section 89 of the previous
Act and section 48 of the current Act which are of moment
for the question raised by the Appellant.
The most important of these is the direct statutory
constitution of boards of reference under section 48 in lieu
of the discretionary power to create boards of reference and
their assignments by the Commission per the authority
conferred on the Commission by the previous statute.
That is, the discretionary power conferred on the
Commission to establish boards of reference is now limited
to section 48(15) and in the exercise of that discretion the
Commission is bound by section 48. Section 48(1) (in lieu
of section 89(1)?) provides for the mandatory establishment
of a board of reference consequent only upon the existence
of an award. Section 48(2) (in lieu of section 89 (1) (a) and
in the absence of any authority to delegate other than per
section 48(15)?) provides for a mandatory constitution of
each board of reference. Section 48(6) (in lieu of section
89(l)(b)?) provides for a board of reference to "allow,
approve, fix, determine, or deal with" any matter so allowed
under an award and any matter or thing arising under or out
of the provisions of an award which the Commission may
by order authorise a board of reference to deal with.
In our view then it follows that other than pursuant to
section 48(15) the current provisions governing boards of
reference do not allow either the establishment of a board
of reference at the discretion of the Commission as was
provided in the previous legislation or, and most significantly, the constitution of boards of reference for the
purposes of awards or orders in other than the form now
prescribed (which is different from that of the General Order
Special Board of Reference and, for that matter, different
again from the Special Board of Reference pursuant to the
Long Service Leave Act). And, in our view there is nothing
which allows of a construction that the Special Board of
Reference, derived from a legislative authority conferred on
the Commission superseded by legislation which expressly
excludes that authority, can continue to have standing.
However, notwithstanding the ramifications of this, we
are minded that this question of standing was not raised in
the first instance; that the parties then submitted their
dispute to the Board of Reference; that no evidence of
irregularity in form was produced; that the question was not
raised as a ground of appeal by either party; that the
Appellant explicitly chose not to amend its grounds of
appeal to include this question; and that the Commission in
Court Session has not thereby had the benefit of argument
on the question. For these reasons we do not believe that this
Commission in Court Session should make any determination on the question and in our opinion the decision of the
Commission in Court Session should be limited to a
consideration only of the actual grounds of appeal.
It remains to deal with these grounds of appeal. In this
matter there is really only one issue. It involves the actual
payment to be made. Clause 4. —Payment for Period of
Leave of the Long Service Leave General Order provisions
states in paragraph (2)—
(2) Such rate of pay shall be the rate applicable to him
for the standard weekly hours which are prescribed by this award (or agreement), but in the
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case of casuals and part-time workers shall be the
rate for the number of hours usually worked up to
but not exceeding the prescribed standard.
Paragraph (1) of that Clause provides that subject to
paragraph (3) which allows of alternative agreed arrangements that the employee shall be entitled to be paid for each
week of 'eave to which he/she has become entitled or is
deemed to have become entitled at the rate of pay applicable
to him/her at the date he/she commences such leave.
Clearly the rate is to be arrived at by reference to
paragraph (2) with the rate for a full time employee to be
as for the standard weekly hours prescribed by the relevant
award at the relevant point for the purposes of the due
entitlement and the rate for a casual or part time employee
to be determined by applying the hourly award rate at the
relevant point in time for the purposes of the due entitlement
and applying that to the number of hours usually worked but
not exceeding the prescribed standard weekly hours.
It is the accrual (length) of service which gives rise to the
entitlement to long service leave with the payment for such
leave to be determined at the point the. accrual results in an
entitlement being taken by an employee. In our opinion there
is no ambiguity in the long service leave provision so far as
the rates to be applied. A full time employee is to be paid
at the standard weekly award rate applying at that time. A
casual employee is not. A part time employee is not. In both
these latter instances the distinctive formula established by
the disjunctive "but" in paragraph (2) must be applied. The
question then is what "usually worked" means in the
particular part time or casual employee's case. In our view
this can only be ascertained by an examination of all the
circumstances of the particular case and applying the
ordinary meaning of "usually" which is to say customary,
commonly or habitually. The length of time over which the
examination is made will be a matter for consideration in
the particular instance. But we accept that a principle to be
applied is that the part time or casual employee shall proceed
on leave without loss so far as his or her 'usual'
remuneration is concerned.
In the matter under appeal the parties agree that at the time
the long service leave entitlement was due Ms Jones was
employed part time. The parties agree that Ms Jones
"usually worked" 27.5 hours per week in her part-time
employment which they arrived at by averaging the hours
she worked. In our view "usually" is not interchangeable
with "average". However the Board of Reference accepted
the figure of 27.5 hours as the usual part time hours on the
basis of the parties agreement as to the facts. In the absence
of any argument this is not surprising and we would not see
the Commission in Court Session intervening at all in that
respect. But we consider that the Board of Reference did err
in finding that the usual hours worked by Ms Jones for the
purposes of the entitlement were to be arrived at by
averaging the hours worked across her full time and part
"time employment. A finding based on such a formula, by
virtue of the terms of the standard long service leave
provisions, can have no standing so far as any entitlement
is concerned. It goes no further than that. Whether there was
a single contract of employment with a variation to its terms
from full time to part time employment or a contract for full
time employment and a contract for part time employment
with the length of service in each counting for the purpose
of a long service leave entitlement is not of concern here.
The length of service for the purpose of entitlement to long
service leave is not in dispute.
We note the arguments of the Respondent that equity
considerations would justify the conclusion reached in the
determination of the Board of Reference. But of course the
result of such an averaging formula will vary depending on
the particular circumstances. It may not always be seen as
equitable and it is a simple matter to construe a different set
of facts which, with the application of the formula sought
by the Respondent here, would clearly lead to an employee
proceeding on long service leave at a lower rate of
remuneration than that being received prior to proceeding
on such leave. For instance, if in this case the employee had

1417

gone from part time work to full time work instead of the
other way around, the result of the application of the
Respondent's formula for the calculation of the leave
entitlement would be significantly less than the rate being
received while at work immediately prior to taking the
entitlement. But in any event it is not for the Board of
Reference to legislate rights. It is for it to make findings of
fact and a determination pursuant to a long service leave
entitlement. Variations to that entitlement as it now stands
would need to be the subject of a general order application
to be determined by the Commission pursuant to section 50
of the Act.
The dispute involved a long service leave award
entitlement of the type clearly contemplated by Clause 8 of
the Long Service Leave General Order provisions. In our
view the Board of Reference did not bring down an
interpretation of the award entitlement in its determination.
It made an (erroneous) finding of fact as to the hours
"usually worked" by Ms Jones for the purposes of the long
service leave provisions. It is not necessary to take it any
further.
Having regard for what is before the Commission in Court
Session we have concluded that the Appellant has not made
out grounds 1-4 of the appeal but has established that the
appeal should be upheld on the ground that the Board of
Reference erred in concluding that the entitlement due
should be calculated based on an averaging of weekly hours
of work including full time employment.
For these reasons we would uphold the appeal and vary
the decision so that the rate of pay applicable is calculated
by reference to the hourly award rate and the usual 27.5
weekly hours of work.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
K Mart
and
Federated Clerks' Union of Australia, Industrial Union of
Workers, W.A. Branch for Catherine Anne Jones.
No. 2084 of 1990.
COMMISSION IN COURT SESSION.
COMMISSIONER S.A. KENNEDY.
COMMISSIONER R.N. GEORGE.
COMMISSIONER C.B. PARKS.
10 May 1991.
Order.
HAVING heard Mr G. Blyth on behalf of the Appellant and
Ms J. Barnesby on behalf of the respondent, the Commission
in Court Session pursuant to the powers conferred by the
Industrial Relations Act 1979, hereby orders—
1. That the appeal be upheld.
2. That the decision appealed against be varied so
that the sum of the long service leave entitlement
due to Ms Catherine Anne Jones from K Mart is
determined as being $2,498.54 on the basis of the
current hourly rate at the relevant time the
entitlement fell due or was duly taken ($9.5337)
and with 27.5 being the usual hours of work per
week.
(Sgd.) S.A. KENNEDY,
[L.S.]
By The Commission In Court Session.
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COMMISSION IN COURT
SESSION—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch
and
Australian Glass Manufacturers Company & Others.
No. 1628 of 1989 (R).
Transport Workers' (General) Award No. 10 of 1961.
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER O.K. SALMON.
COMMISSIONER C.B. PARKS.
19 March 1991.
Reasons for Decision.
CHIEF COMMISSIONER AND COMMISSIONER
PARKS: These are our joint Reasons for Decision. This is
an application to vary the Transport Workers' (General)
Award No. 10 of 1961, to give effect to the First Stage Wage
adjustment under the Structural Efficiency Principle set out
in the September 1989 State Wage Decision (69 WAIG
2917) and to implement a new classification structure. This
latter initiative provides for wage increases in addition to
those under the Wage Adjustments Principle. The matter
was initially disposed of in January 1990 (70 WAIG 1909)
but was subsequently the subject of appeal. By order of the
Full Bench the application was remitted to the Commission
at first instance for further hearing, inquiry and determination in accordance with the observations and directions
contained in the Reasons for Decision (70 WAIG 3550). In
the course of those reasons the Full Bench noted that the
broad-banding initiative under the Applicant Union's proposed new classification structure gave a substantial
impression of effecting increases above those permitted by
the Wage Fixing Principles (op. cit) without a Special Case
being established and without the proper consideration
being given to counter claims submitted by the Respondents.
Those proposals were seen as being necessary by the
Respondents to give efficacy to the Structural Efficiency
exercise and to justify the weekly wage adjustments of
$10.00, $12.50 and $15.00 to unskilled, semi-skilled and
skilled classifications within the Award. Arising from the
observations made by the Full Bench the application was
considered in a Special Case conference and subsequently
referred to the Commission as presently constituted for
hearing and determination.
In line with the expectation expressed in the September
1989 State Wage Decision (op.cit) that the Section 50
parties would, as a matter of course, participate in Special
Case proceedings, the Hon. Minister for Labour, the
Confederation of Western Australian Industry, the Trades
and Labor Council and the Australian Mines and Metals
Association were represented in these proceedings.
Preliminary Matters
The characterisation of the application in two parts
namely the new classification structure and the Structural
Efficiency Principle wage adjustment gave rise to consideration of a preliminary matter by the Respondents. It was
. argued that, on the wording of the Principles, and as a matter
of merit, this application could be split into two parts with
the Commission in Court Session determining the claim for
the new broad-banded classification structure under the
Special Case Principle and matters going to the determination of the wage adjustments (including the Respondents
counter proposals for wage amendments) being dealt with
by a single Commissioner. The Respondents were supported
by the Confederation of Western Australian Industry in this
endeavour. The other parties to proceedings opposed the
request.
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After being referred to several applications in the
Australian Industrial Relations Commission where new
classification structures were considered separate from the
determination of wage adjustments under the Structural
Efficiency Principle, our attention was drawn to this
Commission's handling of amendments to the Ambulance
Service Employees Award No. 50 of 1968 where changes
pursuant to the Work Value Principle were made after the
Structural Efficiency Principle wage adjustment had been
granted (70 WAIG 3574). While acknowledging that there
needs to be an integrated approach to processing matters
under the Wage Fixation Principles (op.cit) the Respondents
argued that this does not prevent deliberation of the two
separate issues at separate times by differently constituted
Benches. They argued that this may be an expeditious way
to progress such claims in view of the demands on the
Commission. Additionally, from the Respondents' point of
view, the separation of the wage adjustment aspect of the
application would have the advantage of focusing on award
restructuring requirements of the Structural Efficiency
Principle. The course proposed by the Respondents was
rejected by the Commission in Court Session.
It is important to note that while there must be flexibility
within the procedures to progress Structural Efficiency
exercises, including those which involve consideration of
Special Cases, the efficacy of the Principles cannot be
jeopardised by a fragmentation of claims; they cannot be
considered separate from each other. This is not to say that
the Respondents' proposal would always offend this
requirement. What was of concern to the Commission in
these proceedings was that on the face of it, the new
classification structure through the broad-banding exercise
realigned a multitude of vehicle capacity specific classifications into a new wage range based on the notion of the Gross
Combination Mass (G.C.M.) of vehicles. It was upon this
new structure that the wage adjustments for unskilled,
semi-skilled and skilled employees were to apply. The
classification structure was an integral part of the Applicant
Union's approach to award modernisation and as such must
be considered within the scope of the application as a whole.
Referring to the St. John Ambulance Employees Case (op.
cit) where a Work Value exercise was considered by a
Commission in Court Session after the first stage Structural
Efficiency wage adjustment had been implemented by a
single Commissioner, it was noted that;
"It is asserted that the assessment of changes in the
nature on work, skill and responsibility of qualified
Ambulance Officers Grade III and Station Officers
arose from the first phase of the Structural Efficiency
exercise. Indeed, as that exercise involved the revision
of skills acquisition and skills maintenance programmes of Ambulance Officers, the work value assessment
was seen as an integral part of the award modernisation
process commenced at that time. The records of the
Commission testify the veracity of this submission.
Performance standards were reviewed and the Association's operational regulations and procedures manual
were revised to reflect the commitment to the on-going
assessment, retraining and development of Ambulance
Officers. We accept that for the purpose of consideration as a Special Case, the work value exercise was not
undertaken in a manner which would undermine the
efficacy of the State Wage Principles but that it was as
the respondent states, embarked upon in tandem with
Structural Efficiency and as an integral part of the
process of award review."
Again in the Independent Schools' Teachers' Case (71
WAIG 334 at 339) the Commission stated:
"While it is expected that a Special Case application
would normally be progressed together with an award
variation pursuant to the Wage Adjustments Principle,
the present circumstance under which this application
is pursued was envisaged by the Commission when
those increases were determined. Indeed, the progress
made by the parties in reaching agreement on the terms
of this Special Case application in indicative of the
caution with which the process of Structural Efficiency
has been undertaken in independent schools."
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In both matters the Commission was satisfied that an
integrated approach to Structural Efficiency had been
followed. In the circumstances of the present application the
Commission in Court Session could not be satisfied that this
would have been the case if the Respondents' submission
was acceded to.
Subsequent to the commencement of proceedings, the
Confederation of Western Australian Industry raised a
jurisdictional issue. It was submitted that the application
was not properly before the Commission as constituted
because of the terms of the Full Bench Order dated 18
September, 1990 (op. cit). In disposing of the appeal arising
from proceedings concluded in January, 1990, the Full
Bench resolved to remit the matter back to the Commission
in the first instance for further hearing, inquiry and
determination. In so doing, the Full Bench in Supplementary
Reasons for Decision (70 WAIG 3550 at 3560) expressly
referred to the exercise of power under Section 49 (5) (c) of
the Industrial Relations Act as distinct from other separate
powers under that subsection of the Act. Flowever, in giving
effect to that decision the Full Bench referred to the appeal
being upheld, suspended and remitted. It was argued that
this apparent conflict between the terms of the Order in
upholding the appeal but then in suspending and remitting
the decision to be dealt with by the Commissioner, could be
overcome only by the matter being referred back to the Full
Bench to be dealt with according to the Act. It was submitted
that Section 34(4) of the Act does not inhibit the
Commission as presently constituted from taking action to
establish the validity of the Order of the Full Bench. This
is a course with which we disagreed. Section 34(4) of the
Act is unambiguous. It is not the prerogative of this Bench
to call into question the direction of the Full Bench
particularly in the light of the clear statement of intent
expressed in the Supplementary Reasons for Decision of the
exercise of power under Section 49 (5) (c) of the Act. Any
ambiguity which may arise from the Order must be resolved
in favour of promoting the objects of the Act.
Details of the Applicant Union's Claim:
The range of initiatives submitted by the Applicant Union
under the process of Structural Efficiency provides for:
(1) Broad banding existing classifications and grades
into a structure consistent with a national model
for the transport industry which adopts the concept
of Gross Combination Mass (G.C.M.) of vehicles
for the reclassification of grades.
The new classification structure seeks to put in
place the framework that, in time, will be the basis
upon which external award relativities are established.
The Grade 3A classification (Driver Rigid
Vehicle 4.5 to 13.9 tonnes G.C.M.) will finally
relate to 92 per cent of the metal tradesperson's
rate.
The classification structure is formulated on the
premise that a Minimum Rates adjustment will be
introduced into the Award to realise external
relativities based on the Grade 3A relativity with
the metal tradesperson. However, Minimum Rates
adjustments do not form part of this application
(refer to Exhibit TWU 8A).
The new classification structure also puts in
place the framework for establishing internal
relativities between unskilled, semi-skilled and
skilled classifications in line with the Union's
national model for the industry.
The Applicant Union anticipates that the wage
rates for classifications within the grades to be
established under the new structure will move to
the top of the range for each Grade. However, such
movements do not form part of the claim (Refer
to Exhibit TWU 8A).
Wage increase beyond those adjustments allowed under the first stage of Structujal Efficiency
range from $26.60 per week to 30 cents per week.
For some classifications the alignment of wage
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rates under the new structure result in adjustments
below the Wage Adjustments Principle (See
Exhibit TWU 20).
(2) The payment of increases of $10.00, $12.50 and
$15.00 per week in line with the Wage Adjustments Principle (except for some classifications as
stated in (1) above).
Wage rates are to be expressed as Base Rates
and Supplementary Payments and reflect the 87.5
per cent and 12.5 per cent division between these
two components in line with the wage configuration of the metal tradesperson with whom external
award relativity is to be established.
(3) An increase of 3 per cent to allowances which
relate to work or conditions and an adjustment to
update meal money provisions in the Award under
clause (a)(i) of the Allowance Principle.
(4) A "No Extra Claims" commitment pursuant to
the terms of General Order No. 1940 of 1989:
"It is a term of this Award that the Union
undertakes for the duration of the Principles
determined by the Commission in Court Session
in Application No. 1940 of 1989 not to pursue any
extra claims, award or over award except when
consistent with the State Wage Principles."
(5) A commitment clause which states:
"(1) The parties will negotiate to ensure that as
part of the transport industry companies
operate as flexibly as possible in order to
meet customer demand.
(2) Employees within each grade are to perform
a wider range of duties including work which
is incidental or peripheral to their main tasks
or functions.
(3) Subject to agreement at enterprise level,
employees are to undertake training for the
wider range of duties and for access to higher
classifications.
(4) The parties will not create barriers to
advancement of employees within the award
structure or through access to training.
(5) The parties accept in principle the Transport
Workers (General) Award as amended in
which descriptions' will refer to Gross Vehicle Mass.
(6) The parties will co-operate in the transition
from the old structure to the new structure in
an orderly manner without creating false
expectations or disputation."
(6) ward Modernisation clause in the following terms:
"(1) The parties are committed to modernising the
terms of the Award so that it provides for
more flexible working arrangements, improves the quality of working life, enhances
skills and job satisfaction and assists positively in the restructuring process.
(2) In conjunction with testing the new award
structure, the Union is prepared to discuss all
matters raised by the employers for increased
flexibility. As such any discussion with the
Union must be premised on the understanding that:
(a) The majority of employees at each
enterprise must genuinely agree.
(b) No employee will lose income as a
result of the change.
(c) The Union must be party to the agreement, and in particular, where enterprise
level discussions are considering matters requiring any award variation, the
Union must be invited to participate.
(d) The Union will not unreasonably oppose any agreement.
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(e) Agreements will be ratified by the
Commission.
(f) The disputes procedure will apply if
agreement cannot be reached in the
implementation process on a particular
issue.
(3) Should an agreement be reached pursuant to
subclause (2) at a particular enterprise and
that agreement requires award variation the
parties will not oppose that award variation
for that particular provision for that particular
enterprise.
(4) The parties agree that under this heading any
award matter can be raised for discussion.
(5) The parties agree that working parties will
meet and continue to meet with the aim of
modernising the award."
Details of the Respondents' Counter Proposals
The Respondents submitted that in order to justify wage
increases under the Structural Efficiency Principle more
substantial award amendments than those proposed by the
Applicant Union were necessary. On this basis the Respondents have counter claimed that by giving effect to the
following initiatives through award amendments, the requirements of the first stage of Structural Efficiency will
have been realised.
"TRANSPORT WORKERS (GENERAL) AWARD
STRUCTURAL EFFICIENCY-1ST STAGE
(1) Part-time Employee
Insert a part time worker provision.
(2) Stand-down Provisions
Alter the clause to allow stand-downs due to:
(a) strike by any union, not just TWU, and
(b) stand-downs for any reason beyond the
employers control.
(3) Supervision
Confirm in the Award the ability of supervisors
to:
(a) train
(b) undertake repairs/maintenance
(c) perform work in emergency situations (eg
rush orders or to cover for unforeseen
absences)
(4) Casual Employees
(a) Delete the 10% casual loading when working
overtime.
(b) Amend clause (26 (8) (a) to allow employment of casuals for an extended duration and
for any reason (therefore delete 26 (8) (b)).
(5) Meal Times
Delete the stipulation that the meal time be
taken between the third and fifth hour or alternatively allow for the meal time to be postponed by
U/z hours in lieu of current Vz hour provision.
(6) Meal Money
Delete the requirement to pay meal money
where regularly rostered overtime is worked (i.e.
overtime notified at least the day before it is
rostered to be worked).
(7) Shift Work
Insert provision for an early morning shift.
(8) Public Holidays
Provide the option that where work is done on
a public holiday that it be paid for (at the
employer's option) at double time and a half or
time and a half with the addition of one day to be
added to annual leave.
(9) Annual Leave
(a) Notification of the taking of annual leave (on
both sides) to be given at least one month in
advance.
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(b) Annual Leave may be broken by mutual
agreement.
(c) An employer may require the employee to
take annual leave, accrued RDO's and public
holidays, within twelve months of them
falling due.
(10) Payment of Wages
By agreement of the majority of employees
within the enterprise payment of wages may be
made fortnightly."
(Exhibit U.l.)
Commentary
The Applicant Union submitted that there are difficulties
in applying the Structural Efficiency Principle in service
industries where levels of remuneration are determined by
reference to the particular tasks performed by employees
e.g. truck driving, compared with circumstances where
datum points for wage determination can be established by
reference to skills attained in trade training e.g. tradespersons in the manufacturing industry. It was, in the Union's
view, necessary to develop an approach in the transport
industry in which appropriate wage relativities where
established between skilled, semi-skilled and unskilled
employees based on requirements to operate vehicles of
varying size and complexity and which provides paths for
skill acquistion and career opportunities. Furthermore, these
should be established within an environment which promotes efficiency through operational flexibility. These
objectives were, in the Applicant Union's view, realised at
a national level with the implementation of a broad-banded
classification structure based on Gross Combination Mass
(G.C.M.) and award provisions which entrench a commitment to flexibility based on customer demand and award
modernisation.
It is this model which was introduced into the Transport
Workers Award 1983 and the Transport Workers (Mixed
Industry) Award by the Australian Industrial Relations
Commission under the Structural Efficiency Principle
(Prints H9649 and H9998 respectively) that the Transport
Workers Union has adopted in this application. The claim
does not rely on an award nexus, historical or prospective,
but seeks to put in place the elements of a national model
which reflects the consistency espoused by this Commission
in the September 1989 State Wage Decision (op. cit) with
the National Wage Decision of August 1989 (Print H9100).
The Applicant Union submitted that the proposal recognises
the central role of the transport industry within the economy,
its importance in the determination of wage rates under the
Wage Fixing Principles and the necessity to put in place
lasting relativities with trade classification to ensure long
term wage stability.
The Transport Workers (General) Award reflects the
facets of transport operations covered nationally by the
Transport Workers Award 1983 and the Transport Workers
(Mixed Industry) Award. It has "reward for hire" respondents and those where the transport component of their
business is ancillary to a manufacturing operation. In this
respect the Applicant Union submitted that the model for
Structural Efficiency accepted by the Australian Industrial
Relations Commission is relevant to the industry in the
State. The introduction of the notion of Gross Combination
Mass for the purpose of setting down wage points within the
new classification structure was submitted to be based on
an underlying element of work value reassessment. As with
the national model, the structure provides the framework for
wage movements for internal and external relativities
through progression within the broad-banded classification
and for the application of minimum rates adjustments. No
wages adjustments were sought for these elements of the
proposed model but were explained to illustrate how
comprehensive the Applicant Union's approach has been to
establishing stability within the wages system of the
transport industry. The only movements beyond those
available under the Wage Adjustments Principle are those
associated with the transfer of classifications from the
existing schedule of vehicle specific designations to the
broad-banded structure based on Gross Combination Mass.

71 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

In terms of Structural Efficiency the new classifications are
submitted to provide the structure for industry training, to
complement the objective of flexibility with employees
being able to "work down" and to be administratively
efficient.
Evidence was called from Mr JJ. O'Connor, Secretary of
the Transport Workers Union. Mr O'Connor is also a
member of the Union's national executive and the Union's
representative on the Transport Training Committee in the
State. His understanding of the transport industry was not
disputed. In Mr O'Connor's opinion, the industry in this
State cannot be distinguished from that which operates
nationally. Many operators both in general transport and
those with ancillary transport operations who work in this
State also operate on a national basis. In the light of this Mr
O'Connor saw no reason why the national model of
structural reform should not be implemented in this State.
The proposal will in his view, facilitate improvements in
efficiency at an enterprise level. The provision for award
modernisation has already prompted negotiations at an
enterprise level. The Union expects registration of a number
of agreements, with the successful completion of the first
phase of the Structural Efficiency exercise.
The new classification structure, the commitment to
industry flexibility and award modernisation and the
adjustments to work related allowances and expenses form
a package which, in the Applicant Union's view, justifies
the recognition of Special Case status being accorded to this
Structural Efficiency exercise. Effect should be given to the
package by implementation of award variations without
further modification. The Applicant Union submitted that as
a key award in terms of its position in an industry where
classifications "arguably permeate all areas of industry"
(February 1989 review [Print H 8200 p5]) the claim satisfies
the requirement of public interest of the Special Case
Principle. Furthermore, as best as can be calculated by the
Applicant Union having regard to the common rule nature
of the Transport Workers (General) Award, the cost of the
proposed award variations in addition to those allowed
under the Wage Adjustments Principle is claimed to be
negligible. In summary, it was submitted that the package
not only provides benefits to employees, it also meets the
requirement of being of value to employers. This, it is
argued, can be ascertained from reviewing the claim within
the context of measures which are identified under the
Structural Efficiency Principle of the September 1989 State
Wage Decision (op. cit p 2927) and from the opportunities
for employers to realise particular enterprise requirements
for efficiency and customer needs under the proposed
commitment to flexibility and award modernisation.
The Respondents submitted that an appreciation of the
nature of Structural Efficiency is fundamental to the
determination of this application. The Wage Fixing Principles provide for the long term development of the wages
system. However, it is argued that to have access to
increases under the Wage Adjustments Principle more
immediate goals have to be realised. Efficiency must be
improved and career paths have to be established together
with the opportunity for the workforce to participate in more
fulfilling and better paid positions. These are complementary requirements which translate into the need for benefits
to be derived for employees and employers from the
implementation of a Structural Efficiency exercise. It was
submitted that the outcome cannot be one sided, the benefits
cannot be deferred and the end result must include an
improvement in enterprise efficiency. In this respect the
Respondents said that it was inappropriate to focus on award
adjustments made elsewhere and limit the agenda to exclude
matters which realistically should be discussed under
Structural Efficiency and in a spirit of co-operation.
The Respondents see the limitations of the Applicant
Union's claim based on a national model which was
implemented in Federal Awards as inhibiting the process of
structural reform in the transport industry in the State. The
nature of the industry in Western Australia is characterised
by operations which function in support of other industries.
The "reward for hire" scope of the award is, in the
Respondents' view, used by the Union to pick up operators
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not covered by the Transport Workers Award 1983. The
Transport Workers (Mixed Industry) Award is more relevant
to industry here. The Respondents argued that to give effect
to the Structural Efficiency Principle in the Transport
Workers (General) Award it is necessary to go further than
the Applicant Union's proposal and to implement additional
award variations, some of which are in line with the
provisions of the Transport Workers (Mixed Industries)
Award.
The Respondents argued that it is incumbent upon the
Commission to ensure that the tests implicit in the Structural
Efficiency Principle are met. In this regard there are
requirements to ensure that "working patterns and arrangements enhance flexibility and the efficiency of the industry"
(August 1989 National Wage Decision Print H 9100 p 10).
Matters which go to realising these objectives have been
specifically addressed within the National Wage Decision
(op. cit) and have been adopted by this Commission. The
Respondents' counter proposals for award amendments go
to these initiatives. It was argued that without the
amendments which go to establishing part time employment
and revising stand down, meal money and shift work
provisions, the claim has little prospect of measuring up as
a Special Case. In the Respondents' view it is insufficient
to allude to the satisfaction of public interest through the
establishment of a new classification structure or the
undertakings for award modernisation and a commitment to
flexibility; more is needed.
The Respondents submitted that the industry does not
experience demarcation problems, that flexibility was
achieved in the Second Tier wage round under the
Restructuring and Efficiency Principle and that the opportunities for reform under the proposal for an award modernisation provision can be achieved without the formalization of
that clause. They claimed that as it stands the application
offers no benefits to employers. However, it was submitted
that value will be realised with the implementation of the
counter-proposals.
In view of the Commission's finding that the two broad
elements of the Application i.e. the broad banding exercise
and the first Stage Wage Adjustment had to be looked at
collectively under the Special Case Principle, the Respondents submitted that the cost of implementing the claim
must also be considered in total.
On that basis, the costs of implementing the new
classification structure together with increases under the
Wage Adjustments Principle must be negligible. It was
argued that in the absence of implementing the Respondents
counter proposals, the Special Case requirement could not
be realised. Alternatively, if the public interest aspect of the
Special Case Principle was to be considered, the Respondents submitted that this application does not possess a
uniqueness which would warrant that criterion being
satisfied. The nature of the broad-banded structure with its
relevance to the future alignment of internal and external
wage relativities should not be accorded recognition which
elevates its implementation to a matter of public interest.
While the Respondents do not take issue on the level of
increases under the proposed classification structure nor the
relativities it seeks to put in place, it is argued that the
interests of employers in a Structural Efficiency exercise
cannot be subsumed under a more general notion of public
interest associated with the implementation of a broadbanded structure.
The Respondents see the introduction of part time
employment as a priority in the industry. We were informed
that this was a matter which was raised in Second Tier
negotiations but was rejected by the Union. That opposition
has been maintained. Letters dated late 1985 and early 1986
from operators covered by the Transport Workers (General)
Award and which were submitted in the initial proceedings
were again the subject of reference. They identify the desire
of those operators to have the availability of part time
employees to assist in their needs. It was argued that part
time employment is a feature of modem awards reflecting
developments in the industry generally. It was alleged that
an absence of award provisions for part time employment
has been exploited by the Applicant Union to prosecute
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employers that have contracted out of the Award in
ignorance of the existing limitations. It was stated that
additional operational demands can only be met by working
overtime or by the engagement of sub-contractors.
Subclause 2 of Clause 19 —Contract of Employment of
the Transport Workers (General) Award provides that:
" (2) The employer shall be under no obligation to pay
for any day not worked on which the employee is
required to present himself for work except when
such absence from work is due to illness and
comes within the provisions of the sick leave
clause or such absence is on account of holidays
to which an employee is entitled under the
provisions of this award. Provided further that the
employer shall be entitled to deduct payment for
any day or portion of a day upon which the
employee cannot be usefully employed because of
any strike by the union."
The Respondents submitted that the final sentence of the
subclause should be amended to read:
"Provided further that the employer shall be entitled
to deduct payment for any day or portion of a day upon
which the employee cannot be usefully employed
because of a strike by any union or by any cause which
the employer cannot reasonably prevent."
It was argued that in circumstances where members of
other unions within the enterprise undertake industrial
action and drivers cannot be usefully employed, the
provisions of Clause 19 (2) prevents a stand down from
being effected. Instances of where this has occurred in the
quarry, dairy products distribution and steel fabrication
industries where given. It was also argued that the existing
provision is inconsistent with many other awards of the
Commission in which stand down provisions operate.
The Respondents sought to have arrangements confirmed
in the award whereby supervisors undertake training of
award employees, perform repairs and maintenance of
vehicles and undertake a wide range of duties in emergency
situations. No award amendment was proferred to reflect
this proposal.
The Respondents argued for a review in the terms of
casual employment. In support of removing the 10 per cent
casual loading during overtime (the rate being reduced from
20 per cent under the Second Tier Agreement), it was
submitted that the additional loading inhibits the opportunity for those employees to work overtime. Furthermore, it
was argued that to compound the payment of the loading in
the calculation of overtime payments was illogical.
The existing provisions for casual employment enable an
employer to engage a casual employee:
".... for not more than one week unless such
employment is for the purpose of substituting a casual
employee for a full time permanent employee who is
absent during work due to the taking of extended sick
leave, annual leave or long service leave."
The limitation contained in subclauses (8)(a) of Clause
26. — Definitions does not, in the Respondents' view,
address situations for which casual employment was
designed. For example, the duration of long service leave
and short term contracts exceeding one week but extending
beyond six weeks.
According to the Respondents another matter which needs
to be addressed within the industry is the time in which
meals can be taken. (Refer to Clause 15 (4) and (5) of the
Transport Workers (General) Award). The ability of
employers to postpone the meal break would on the
Respondents' submission create additional flexibility.
The Respondents argued for a further amendment to
Clause 15 — Meals of the Award to delete the requirement
to pay meal money under subclause (1) where an employee
is regularly rostered to work overtime and is therefore aware
of the circumstances the day before and can make
appropriate arrangements for meals. It was submitted that
regular 10 hour shifts are a common feature of the industry
and that it is unlikely that where an employee finishes the
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shift at 4.30pm that a meal will be purchased. It was
suggested that the normal evening meal would be consumed
by the employee in those circumstances.
Formerly the Award provided for an entitlement to the
payment of meal money only when overtime was worked
without notification having been given to the employee on
the previous day or earlier (64 WAIG 1450 p 1454). It was
argued that when the Award was varied to accommodate the
38 hour week, reference to notice of a requirement to work
overtime was omitted through a drafting error and that under
the existing provision the payment of meal money when two
or more hours of overtime is worked was a windfall (69
WAIG 2173 p 2176). It was also argued that the present
provision is out of line with general meal provisions
applying in awards of this Commission and that consistency
would be achieved in operations where other awards apply
if the proposed variations were adopted. It was recognised
that the amendment would impact on remuneration of those
presently in receipt of meal money payments. To minimise
this the application of the 'Non Reduction Principle' was
proposed.
The necessity for the provision of an early morning shift
within the industry was in the Respondents' view illustrated
by the action taken by a transport operator in the food
processing industry in obtaining a Federal Award which
includes that arrangement. However, it was acknowledged
that this was not the only factor which led to the operator's
switch from State Award coverage. Indeed, closer scrutiny
of the new award shows that significant wage increases were
agreed to and the introduction of a morning shift may have
been incidental to other arrangements entered into between
the operator and the Federal Union. Nevertheless, the need
for the early morning shift, particularly in the food
processing aspect of the transport industry, was reaffirmed.
Again by reference to submissions in the first hearing of
this application the Respondents reiterated the need to vary
arrangements, at the employers' discretion, for the payment
of public holidays (see Exhibit U 1). While this would not
reduce the cost to the employer it was submitted that it
would provide additional flexibility. Similarly, with proposed variations to annual leave the changes would in the
Respondents' view bring a degree of certainty to planning
and reflect what was seen as a common sense approach to
the taking of leave. Finally, a provision was suggested to
effect payment of wages on a fortnightly basis when a
majority of employees within an enterprise were in
agreement. This arrangement would provide employers with
savings which would contribute to offsetting the implementation of the Applicant Union's package. The Respondents
expressed the hope that the application together with the
counter-proposals would succeed in meeting the requirements of the Special Case.
The Confederation of Western Australian Industry cautioned that there should be a close examination of the basis
of which a Special Case was mounted. It concluded that
there was in fact no Special Case for the Commission to
consider in these proceedings. There had not been, in the
Confederation's view, a proper assessment of relativities,
skill and the conditions under which the various broadbanded classifications were to function. On this basis the
new classification structure should be dismissed and
scrutiny confined to the Structural Efficiency exercise
within the limits of increases allowed under the Wage
Adjustments Principle.
The Minister was critical of the lack of co-operation
between the parties and their inability to consider the
advantages to be gained through an investment in career
development and to formulate a realistic agenda for
structural reform. It was the Minister's view that a mentality
of productivity bargaining had pervaded the negotiations
and that the Applicant Union was intransigent in its position
on adopting the national model for structural reform.
However, having regard for the value of the award
modernisation provisions and the fundamental role that the
broad-banding exercise will play in the success of the
Structural Efficiency exercise, the Minister supported the
recognition the Applicant Union's claims as a Special Case.
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The Australian Mines and Metals Association presented
a succinct resume of factors which go to the Commission's
assessment of a Special Case particularly the requirements
of negligible cost and public interest.
In a written submission the Trades and Labor Council
confined its comments to the broad-banding aspect of the
claim. By reference to the August 1989 National Wage
Decision, it noted that 'translation arrangements' under a
new classification structure should be effected with 'little
cost impact' (Print H9100 at p 8). As the restructuring of
classifications based on G.C.M. in the transport industry was
now a matter of agreement between the parties the Trades
and Labor Council submitted that this should provide
guidance for the Commission in the consideration of the
satisfaction of the claim under the Structural Efficiency
Principle.
Conclusions
The Special Case Principle states:
"Any claim for increases in wages and salaries or
improvements in conditions which exceed the maximum increases allowable under the State Wage
Decision of 8 September 1989 will be processed as a
Special Case by the Commission. Such cases should be
considered in accordance with the Structural Efficiency
and other relevant Principles." (Stage Wage Decision
(op. cit) at 2927).
The terms of the Special Case Principle are wide enough
to accommodate the flexibility needed within the wages
system to address the process of reform without compromising the objective of achieving this through initiatives which
are mutually acceptable to parties under the Structural
Efficiency Principle. The Special Case Principle does not
change the necessity to make awards more relevant to
industry and to provide employees with more fulfilling and
better paid positions. These are complementary requirements. If the thrust of an exercise under Structural
Efficiency merely addresses one aspect of these requirements it is likely that the process will stall. If employers seek
award adjustments in disregard of the need to create the
environment which promotes career opportunities and skill
development, the initiatives for change are likely to be
characterised as negative cost cutting measures. If employees seek to put in place wage adjustments without an
investment in skill development and without abolishing
restrictive work practices the exercise will be no more than
an attempt to circumvent the Wage Fixing Principles.
Co-operation is the fulcrum upon which the potentially
competing interests in a Structural Efficiency exercise are
balanced. The absence of this will prejudice the attainment
of a lasting and mutually satisfactory result. Ultimately, it
will be the realisation of a more fulfilling and better paid
positions for employees and the establishment of award
provisions which are relevant to efficiency within the
employers' operations that will dictate the success of
Structural Efficiency under the Wage Fixing Principles.
Comprehensive Structural Efficiency exercise may address the various elements of reform and thereby give rise
to the requirement to consider the matter within the scope
of the Special Case. Increased flexibility of operations, the
transition from old wage structures to new classifications
and the realignment of internal and external wage relativities
are facets of award modernisation which could be initiated
within the first stage Structural Efficiency exercise. Indeed,
this is the scope of the present application. Without
co-operation as to how far changes should go, the
assessment of a contested Structural Efficiency application
gives rise to particular considerations by the Commission.
It is not a matter of referring to a checklist of Structural
Efficiency changes which would need to be effected to
qualify for increases under the Wage Adjustment Principle
and to satisfy the existence of a Special Case. The
Commission is forced into assessing the position of the
award with respect to its relevance to the industry, the extent
of award changes that could reasonably be expected to be
made and the nature of the industry or enterprise involved.
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The invocation of Structural Efficiency as the pretext for
award changes does not militate against the requirements of
Section 26 of the Act. However, consideration of a Special
Case does impose certain requirements with respect to the
cost of implementing those changes. The policy in support
of Special Cases requires costs to be negligible or to have
satisfied the public interest. Where an element of the Special
Case involves the translation of old wage structures into new
classification structures there should be little cost impact.
However, we do not consider that the additional costs
associated with increases under the Wage Adjustment
Principle must be caught up by the requirement for general
cost negligibility as a Special Case. To require this, would
import an overriding requirement to see that Structural
Efficiency was cost neutral. This would effectively establish
productivity bargaining as the underlying principle for a
comprehensive Structural Efficiency exercise involving new
classifications and award initiatives going to operational
flexibility. This cannot be so.
The instant application is based squarely on the Structural
Efficiency Principle. The terms under which the Applicant
Union seeks to give effect to changes do not require the
Special Case nature of it to concern an assessment of any
other Principle.
In our view it is important to take into account the nature
of the industry. With the exception of "reward for hire"
operators, whom the Respondents argue are not a significant
component of the industry in this State, the industry
functions in support of manufacturing, processing and other
service industries. The common rule application of the
award underlies its importance within the structure of the
State's economy. Its relevance in mixed industries was
reflected in the September 1989 State Wage Decision (op.
cit p 2920). The present designation of classifications is
based on a detailed and complex schedule of vehicle
capacity identification. The proposed new wage classification which the Respondents now support is based on Gross
Combination Mass (G.C.M.) this is defined as follows:
(11) "Gross Combination Mass" means:
(a) in the case of an articulated truck or trailer
combination:
the maximum permissible mass (whether
described as the gross, train mass or otherwise) for the motor vehicle and the trailer(s)
or semi-trailer(s) attached to it, together with
the load carried on each, as stated in any
certificate that is issued in respect of the
motor vehicle by the relevant authority or by
the corresponding authority of another State
or territory or that is required by law to be
painted or displayed on the motor vehicle;
and
(b) in any other case —
the maximum permissible mass (whether
described as the gross vehicle mass or
otherwise) for the motor vehicle and its load
(including any trailer and its load) as stated
in a certificate of registration or other
certificate that is issued in respect of the
motor vehicle by the relevant authority or by
the corresponding authority of another State
or territory or that is required by law to be
painted or displayed on the motor vehicle.
(c) this definition is inclusive of that for "Gross
Vehicle Mass".
The definition comprehends particular skills and in the
Applicant Union's view provides the framework for career
opportunities and training. These submissions were not
questioned by the Respondents. We accept that for the
purpose of establishing the framework based on G.C.M. that
the classification reflects what the industry accepts at this
time as the appropriate basis of relative skill, responsibility
and conditions under which particular work is normally
performed.
The underlying assessment of work value implicit in the
application of the criterion of G.C.M. and the external
relativity which the structure proposes based on a Driver
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Grade 3 classification represents an appropriate relationship
between skilled and semi-skilled classifications generally
and in particular between drivers and metal tradespersons.
Nothing was presented in these proceedings to conclude
anything to the contrary.
The Respondents attest to the efficiency of the industry.
Demarcation disputes do not characterise operations. Flexibility through working at higher and lower classification
levels and performing mixed functions appears to be well
established. No restrictive work practices were identified to
us. Indeed it appears, from what the Respondents submitted,
that the Second Tier Restructuring and Efficiency exercise
achieved significant advantages for operators. A perusal of
the Second Tier Order (68 WAIG 854) shows that new
arrangements were introduced at that time for more flexible
arrangements for Rostered Days Off, stricter requirements
for the notification by the employee to the employer where
there was an absence through illness and a reduction in the
casual loading from 20 per cent to 10 per cent together with
an extension of the period for which casual employment
could be engaged. Other initiatives were also followed
through with award amendments. It appears that the extent
of initiatives taken under the Second Tier have tempered the
Applicant Union's enthusiasm for further changes to award
provisions as proposed in the Respondents' counterclaim.
It is essential to the determination of the claim to consider
the status of those matters which the Respondents see as
fundamental to the determination of the application as a
Special Case in line with Structural Efficiency.
There can be no doubt from the text of the National Wage
Decision of August 1989 (op. cit) that there is a wide range
of measures which are appropriate for consideration under
Structural Efficiency. These extend from averaging penalty
rates and expressing them as flat amounts to rationalising
the number of awards covering one employer body. But
equally it must be emphasised that these should not be
approached in a negative cost cutting manner and as far as
possible should be introduced by agreement (Print H 9100
at p 10, p 11). These sentiments were endorsed and adopted
by this Commission in the September 1989 State Wage
Case. They follow on from what was said by the
Commission in Court Session in the September 1988 State
Wage Decision (68 WAIG 2415):
"We believe that if employers make claims to
reduce the conditions of employment during the life of
the Principles, the claim should be considered with the
objects of the Principles in mind. As the recitals to the
Principles affirm, a framework has been provided under
which all concerned — employers, employees and their
unions, Governments and tribunals — can co-operate to
ensure that labour costs are monitored; that measures
to meet the competitive requirements of industry and
to provide workers with access to more varied,
fulfilling and better paid positions are positively
examined; and that lower paid employees are protected.
The identification of positive initiatives underlying
structural efficiency and the Commission's duty under
section 26 of the Act now make the need to specify the
"de facto" Principle unnecessary."
The difficulty that the application and counter-proposals
pose is that in the absence of agreement when do initiatives
which go to reducing award conditions become merely
negative cost cutting measures. An indication may be
obtained if the award amendment which reduces or
abolishes a benefit cannot be reconciled either directly or
indirectly with the complementary objective under Structural Efficiency for providing more fulfilling and better paid
positions. If that is the case the measure may be viewed as
being cost cutting and illusory in terms of Structural
Efficiency. However, a more realistic approach may be to
assess the value of change not in terms of a direct reduction
in a Respondents' operating costs but as to whether the
proposed change places the operator in a position to more
effectively respond to customer demand through operational
flexibility. This may include the ability to optimise the use
of equipment at times when the manufacturing, processing
or servicing industry requires the transport operation to be
available. It may involve changing the nature of employ-
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ment within the industry by introducing part time work
where it can be shown that a fundamental change has
occurred in the nature of the industry and which has not been
accommodated by developments in the relevant award. In
this case the guiding principle would be that the award is
made more relevant to the industry that the transport
operation services, not that it merely reduces operational
costs at the expense of terms and conditions of employment.
It is a matter of balance to be considered within the context
of Structural Efficiency and on the basis of the merits of the
case. Once again to stress the point, this has the best
opportunity to occur where the degree of co-operation under
the Structural Efficiency Principle is sufficient to establish
an agreement between the parties for change.
The Respondents put forward a series of points which
guided them in the formulation of the counter-proposals. In
summary they claimed that employees would not lose
income (based on ordinary time earnings), that in any event
several of the changes will only come about with the
agreement of the employees and that the range of award
variations is necessarily wide because certain changes will
only have application in certain industries. The terms that
the variations proposed were drawn from provisions in the
Transport Workers (Mixed Industries) Award or other
awards of this Commission which operate in enterprises
where the transport service is covered by the Transport
Workers (General) Award.
While we can accept that the nature of the transport
industry and the application of common rule respondency
may give rise to particular considerations, we believe that
it is inappropriate to effect award variations which will have
only limited relevance to the operations of some enterprises.
This is also a factor of which the Applicant Union appears
to be cognizant. The thrust of their initiative of structural
reform is the impetus that the expression of an industry
specific commitment clause and an award modernisation
clause will bring at an enterprise level. Such is the character
of the industry in this State that it is only by addressing the
particular needs of individual operations or segments of
industry in which transport performs an ancillary function
that the overall quest for structural reform can be addressed.
Similarly, it is a characteristic of the transport industry that
many of the career opportunities are only available with
training and promotion within the enterprise and which takes
the employee away from the transport facet of the operation.
This is recognised by the Applicant Union. It was stated that
the opportunity for its members to progress into these
positions will not be circumscribed by opportunities within
the limits of Transport Workers (General) Award.
We now turn to the specific counter-proposals put forward
by the Respondents.
It can be appreciated that part time employment may be
of value to certain transport operations but more than the
dated letters of operators is required to show the necessity
for the arrangement. As the Applicant Union submitted
through the State Secretary's evidence, part time employment has the potential to radically alter the nature of
employment in the industry generally. The particular
circumstances in which part time employment would be
deployed was not the subject of submissions. Its effect on
training arrangements and career opportunities for full time
employees was not explained. It is only when these matters
have been satisfactorily addressed that it may be appropriate
to determine a general provision.
The existing stand down provision within the Contract of
Employment Clause of the Transport Workers (General)
Award was introduced as an award amendment pursuant to
the Second Tier Wage Adjustment under the Restructuring
and Efficiency Principle (68 WAIG 2843). The Respondents
submissions went to establishing a consistent arrangement
for stand-downs in the enterprise where the incidence of
strike action from any group of employees within the
operation makes the useful employment of other employees
impossible. This provision directly relates to the operations
of industrial relations at the enterprise level. The need for
some consistency with other awards which apply in those
enterprises is, in our view, warranted. The thrust of the
Applicant Union's submissions has been that the develop-
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men! of Structural Efficiency initiatives within the transport
industry will be effected on the job. This can be encouraged
with a collective approach to industrial relations between
various unions within the enterprise. The implementation of
strike action should be the last resort and should not be taken
in disregard of the consequences for all employees and the
employer. A Dispute Settlement Procedure is a feature of
this award and of many other awards which cover
employment in enterprises to which the Transport Workers
(General) Award has application. The provision for consistency for the regulation of industrial relations within an
enterprise is important. It is the responsibility of all involved
in that enterprise to appreciate the implications of industrial
action and to co-operate to minimise the likelihood of its
escalation. The development of a collective approach to the
discussion of resolution of industrial matters at an enterprise
level will go a considerable way to providing a framework
for this to occur.
However, the Respondents' proposal goes further than the
implementation of a stand down arising from the effect of
industrial action by members of another union in the
enterprise which results in the employer's ability to usefully
employ those covered by the Transport Workers (General)
Award. The proposed amendment refers to "any cause by
which the employer cannot reasonably prevent". No
submissions were made on this aspect of the counterproposal and without further details on its relevance we
would not exceed to this phrase being included in the
proposed amendment. The award should be amended to
provide that "an employer shall be entitled to deduct
payment for any day or portion of a day upon which the
employee cannot be usefully employed because of a strike
by any union".
We see no merit in introducing a provision into the award
which may circumscribe the flexibility which we were
informed supervisors presently excercise.
Casual employment was the subject of review under the
Second Tier arrangements entered into between the parties.
We do not accept that the argument for a further reduction
in the loading for the purposes of overtime has been
sustained. The proposal relates directly to a reduction in
operating costs and does not, in our view, further the aims
of Structural Efficiency for this group of employees. Any
advantage that a full time employee may have for claims to
overtime is likely to contribute to their commitment to long
term employment. We would not change this aspect of the
existing provision on what has been put to us. However, we
accept that the clause at present does not reflect the intention
to enable casual employment to be organised for relief of
a full time employee who goes on long service leave. In our
view, an amendment should be effected to provide that, with
a written agreement of the union, the existing limitation on
the period of time for which a casual may be employed can
be extended to accommodate periods of long service leave.
In doing this we go no further than reflecting what the
existing provision intends.
We consider that there has been insufficient put to the
Commission to justify varying the award to enable the
postponement on meal break. The submission that this
would create additional flexibility alone does not sustain a
claim to change the existing entitlement in the face of
opposition from the Applicant Union.
A review of documentation which records the establishment of the existing provision for the payment of meal
money does not on the face of it disclose that the existing
arrangement arises from a drafting error. We consider that
the onus which rests on the Respondents to show that a
revision of the provision is warranted has not been
discharged. We are not prepared to accept that the
circumstances under which a 10 hour shift is worked would,
as a matter of course, result in a completion of work at
4.30pm and the consumption of a normal evening meal soon
there after.
With respect to the remaining counter-proposals i.e.
provision for an early morning shift, flexibility for the
payment of public holidays, arrangements for taking annual
leave and for the payment of wages, we consider that the
justification for general award variations has not, as a matter
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of merit, been demonstrated. It is not the case that the
provisions which may or may not have relevance in certain
transport operations should be varied by a general award
provision under the guise of Structural Efficiency. The merit
of each particular claim must be demonstrated and the
general application of the amendment to industry at large
should be shown.
A review of the range of changes which come within the
scope of the application and the counter-proposals which we
would accept as having merit, shows that the following
Structural Efficiency initiatives can be achieved.
(1) A framework for career development and skill
acquisition within the new classification structure.
Within those sections of mixed industry which
the transport industry services it is appreciated
that promotional opportunities and training arrangements are, to a large extent, dependent upon
an integration of enterprise based schemes. This
is the nature of this facet of the transport industry.
(2) The establishment of wage stability through the
alignment of internal and external relativities.
(3) The designation of enforceable award provisions
for the implementation of flexibility at the
enterprise level in response to customer demand.
(4) An enforceable award provision to eliminate
impediments to multi-skilling and broadening the
range of tasks which an employee may be required
to perform.
(5) The establishment of a mechanism to translate
changes into award variations and thereby entrench the process of structural reform in the
award.
(6) By award amendments to stand down and casual
employment clauses make these provisions more
relevant to the industry.
(7) By award prescription to ensure that the agenda
for on-going award modernisation is not circumscribed.
These changes reflect the common rule respondency of
the award and its application to "reward for hire" operators
and those in industries in which transport is an ancillary
function. The commitment to on-going structural reform
recognises the necessity that this is to be achieved at the
enterprise level and that in the work environment of a mixed
industry it requires an integration of work arrangements with
other employees and award provisions. The evidence of the
State Secretary of the Union is consistent with the thrust of
the Structural Efficiency award amendments will achieve.
We were informed that enterprise agreements were being
concluded and that employees and their Union would be
involved in award modernisation negotiations.
The impasse between the parties that was reached in
finalising the first stage wage adjustment under Structural
Efficiency has been overcome by the mechanisms which the
commitment and award modernisation clauses put in place.
It would be wrong to defer the initiatives for Structural
Efficiency which those provisions facilitate because of any
uncertainty in the wage fixing system brought about by
speculation on a movement to enterprise bargaining.
In our opinion, the application as modified by those
aspects of the counter-proposals that we would accept
satisfies the requirements of Structural Efficiency Principle.
In so doing we consider that the additional costs associated
with the new wage classification which is now agreed
between the parties to the award will have an negligible cost
impact. To the extent that it may be necessary, we see the
public interest being served with the implementation of a
comprehensive Structural Efficiency exercise which maintains the integrity of the Wage Fixing Principles. We would
accept that a Special Case as been made out.
We have had the advantage of reading Salmon C.'s
Reasons for Decision and agree with the assessment that the
commitment and award modernisation clauses require
re-drafting to overcome any ambiguities. Evidence from the
Applicant Union concerning the undertakings to effect
structural reform at an enterprise level were unequivocal.
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The award provisions should reflect this. The implementation of the new classification structure was unqualified. The
Commission was not informed of any intention to subject
the structure to testing arrangements. However, it is
acknowledged that future wage adjustments within the new
classification structure and in line with what has evidently
been agreed to under the national model were not the subject
of consideration in this hearing. Further wage adjustments
in line with those arrangements would require consideration
under the Special Case Principle at that time. The relevant
clauses should provide—
2B. — Commitment
(1) The parties will negotiate to ensure that as part of
the transport industry, companies operate as
flexibly as possible in order to meet customer
demand.
(2) Employees within each grade are to perform a
wider range of duties including work which is
incidental or peripheral to their main tasks or
functions.
(3) Subject to agreement at enterprise level, employees are to undertake training for the wider range
of duties and for access to higher classifications.
(4) The parties will not create barriers to advancement
of employees within the award structure or
through access to training.
(5) The parties will co-operate in the transition from
the old structure to the new structure in an orderly
manner without creating false expectations or
disputation.
34. —Award Modernisation
(1) The parties are committed to modernising the
terms of the Award so that it provides for more
flexible working arrangements, improves the
quality of working life, enhances skills and job
satisfaction and assists positively in the restructuring process.
(2) The Union will negotiate all matters raised by
employers for increased flexibility. Those negotiations with the Union will be on the premise that:
(a) The majority of employees covered by this
award at each enterprise must genuinely
agree to the change.
(b) No employee will lose income as a result of
the change.
(c) The Union must be party to the agreement,
and in particular, where enterprise level
discussions are considering matters requiring
any award variation, the Union must be
invited to participate.
(d) The Union will not unreasonably oppose any
agreement.
(e) Agreements will be ratified by the Commission.
(f) The disputes procedure will apply if agreement cannot be reached on negotiating a
change or on implementing the agreed
change.
(3) When an agreement is reached pursuant to
subclause (2) at a particular enterprise and that
agreement requires award variation the parties
will not oppose that award variation for that
particular provision in its application to the
particular enterprise.
(4) The parties agree any award matter may be raised
for negotiation under this clause.
(5) The parties agree that working parties will meet
and continue to meet with the aim of modernising
the award.
COMMISSIONER SALMON: The Chief Commissioner's
reasons for decision cover all of the preliminary explanations necessary for a proper understanding of the claims and
counterclaims before the Commission in Court Session in
this matter and I will not add to what he has said in this
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regard. I also express my agreement with the Chief
Commissioner regarding the special case nature of these
proceedings; however, in my opinion, there are other good
reasons for the involvement of the Commission in Court
Session in this case. Mr Uphill, for the respondents, was
uncertain about the meaning of the expression "trade-off
bargaining" noting that this expression is undefined. It
seems to me that the present case presents an appropriate
opportunity for the Commission in Court Session to consider
that expression, more especially because it was addressed
to some extent in the testimony of Mr O'Connor, the
Secretary of the applicant union. However, at this stage I
will say something about the Quarry Masters' (NSW)
decision. That decision was referred to in the appeal decision
from the Full Bench, of the West Australian Commission
(70 WAIG 3550) and raised again by Mr Handmer for the
union in the recent case.
From the reasons for decision in the Quarry Masters' case
it will be seen that the parties appearing before Fisher P.
were seeking some guidance "as to the process leading to
the awarding the initial wage increase provided for in the
State Wage Case". There were differences between the
unions and the employers on that subject and the unions'
position "was akin to that illustrated by an agreement made
between Colgate-Palmolive Pty Ltd and a number of unions
including the AMWU and ASE." That agreement was
tendered in the case before His Honour as an exhibit,
however its contents were not reproduced in the reasons. Nor
was it put before the Full Bench of the West Australian
Commission in the appeal proceedings. Having referred to
certain passages from the decision of the State Wage Case
(NSW) His Honour made the following observations:
"I have taken the course of underlining some of the
key concepts in the arrangement which seem to me to
be clear. In ordinary cases the Commission should
expect to have presented to it at the time of the granting
of the initial application a set of concluded arrangements, which reduced to an appropriate form, should
be implemented by an amendment to the award. This
is not the invariable mode because it is to be
appreciated that restructuring can be a continuing
process, but in such a case the material should verify
not merely that the parties have had discussions but
that the parties, as part of a comprehensive course of
negotiations, have come to firm conclusions about
change and can demonstrate this fact to the Commission.
The second and separate hearing, six months later,
is designed to enable the Commission to look back at
the agreement and award variations made and to assess
the success of the fundamental review.
Timing to the Colgate-Palmolive Exhibit, it seems
to me that this Exhibit is helpful in showing what ought
not to be done in arrangements between parties when
presenting a case for the initial payment. The problem
identified in the submissions received in this hearing
is the problem presented by general statements of good
intentions at some time in the future, at best an
agreement to agree. No specified agreement has been
reached, no timetable and above all no work towards
the settlement of the matter is evidenced or recorded
in its terms. The document as a reason for granting for
application of the first payment is valueless."
(my emphasis)
I have emphasised the second sentence in the first paragraph
of the extract because I intend to return to it later in these
reasons for decision. For the moment the significance of His
Honour's observations can only be gauged if regard is had
for the contents of the Agreement between the unions and
Colgate-Palmolive Pty Ltd. I have obtained a copy of that
Agreement and I reproduce it now to throw more light on
His Honour's reasons for decision:
"1. This Agreement is between Colgate-Palmolive
Pty. Ltd. ('the Company") and the unions which
have executed this Agreement on behalf of
employees located at the Company's Villawood
and Balmain plants in Sydney who are employed
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under the terms and conditions of the Production
and Allied Services Industrial Agreement—1989
(No. 8251) and the Maintenance Agreement—
1989 (No. 8241) registered with the Industrial
Commission of New South Wales pursuant to
Section 11 of the Industrial Arbitration Act 1940,
as amended.
2. The parties agree to continue review measures
consistent with the Structural Efficiency Principle
of the Industrial Commission of New South
Wales.
3. The parties agree that the dual objectives of this
process are:
(a) that the employees covered by this Memorandum of Agreement achieve more varied,
fulfilling and better paid jobs where the
acquisition and use of relevant work skills is
encouraged and facilitated; and
(b) that the Company achieves greater productivity, efficiency and competitiveness of its
manufacturing operations.
4. The parties agree that this Memorandum of
Agreement shall provide a vehicle for:
(a) the expeditious variation of the abovementioned Industrial Agreements to increase
base rates of pay by 3.0%;
(b) the variation of the abovementioned Industrial Agreements to increase base rates of pay
by a further 3.0% effective not less than six
months after the implementation date of the
first increase, with this second increase being
contingent upon the parties agreeing that
there has been satisfactory progress in
achieving ongoing change that meets both
the objectives set out in 3(a) and 3(b) above.
5. The parties agree that the change referred to in
4(b) above may require variation to the classification structures contained in the abovementioned
Industrial Agreements.
6. The parties agree that the change referred to in
4(b) above should not directly result in reduced
employment opportunities for those employees
covered by this Memorandum of Agreement.
Where the change may involve internal adjustments to job content and/or manning requirements, proper consultative processes shall be
followed by the parties.
7. The Unions party to this Memorandum of Agreement undertake that, for the term of the abovementioned Industrial Agreements, they will not pursue
any extra claims except where consistent with
prevailing State Wage Case principles."
There is surely small wonder why the President should
say that that Agreement showed what ought not be done in
arrangements between parties when presenting a case for
initial payment. Presumably the Agreement was a thing of
value as far as its parties were concerned. But if it was
resisted by any other employer it goes without saying that
it would have to be considered as of no substance or value
to that employer. Furthermore, whereas the Full Bench of
the Western Australian Commission has endorsed the
decision of His Honour insofar as it is further authority for
the proposition that an application for variation of an award
by way of granting the first structural efficiency increase
should be based upon proof of its value, that endorsement
is not to say that an award modernisation clause together
with a union's commitment to award restructuring and
efficiency is, necessarily, insufficient proof of value for the
stated purpose. For had these kinds of award provisions been
relied upon by the New South Wales unions they might have
been considered enough. Essentially the appeal decision of
the Full Bench was founded upon the error of failing to give
sufficient weight, or no weight at all, to some of the relevant
factors raised for consideration. And included amongst those
relevant factors were questions concerning the meaning of
"trade-off bargaining" and what position it should occupy
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in the scheme of restructuring. The Commission in Court
Session must now consider all of the relevant material once
more and it is required to provide sufficient reasons for
allowing or disallowing, in whole or in part, claims and/or
counterclaims.
In presenting the case for the union Mr Handmer
explained that the scope of the award is similar to the
combined scope of the two principle federal awards, namely,
the Transport Workers Award 1983 and the Transport
Workers (Mixed Industries) Award 1984. In his words it is
a hybrid of both federal awards. The proposed ten grade
classification structure follows the arrangement approved by
Keogh DP in the Transport Workers Award 1983 with some
modifications. However, the objective is to achieve the
closest possible reflection of federal classifications and rates
in the State award.
The union contends that in order to achieve the first
structural efficiency increase there is no reason to agree to
more than its proposed award modernisation clause in
addition to its commitment to the Wage Fixing Principles.
Apart from the fact that no more was required by Keogh DP
and Maddem P. in dealing with the Transport Workers
Award 1983 and the Transport Workers (Mixed Industries)
Award 1984, respectively, this clause is said to be of real
value to employers — in any event of sufficient value for the
first structural efficiency increase —and the union finds
nothing in the appeal decision of the Full Bench of the
Western Australian Commission to cause it to offer more to
the respondents for that purpose. In fact the union is highly
critical of the respondents counterclaims describing them,
amongst other things, as a grab bag of Draconian proposals
based on the discredited trade-off mentality associated with
second tier wage increases under the 1987 Restructuring and
Efficiency Principle. Furthermore, the union says that
structural efficiency exercises are not intended as a process
to clear up outstanding applications for award variations nor
to allow "pet projects and hobby horses" to be pursued
irrespective of logic. In this respect it was said that until now
no applications had ever been made to vary the award in the
ways proposed. Obviously the object of that observation was
to question the authenticity of the claims made on behalf of
respondents. In the union's submission the Wage Fixing
Principles are clear about what is required in order that wage
increases be approved and the Commission was referred to
selected passages from the reason for decision in the 1989
State Wage Case decision which are said to support the
union's argument.
In the union's submission, whilst the Full Bench was
influenced to some extent by the decision of Fisher P. of the
New South Wales Commission in the Quarry Masters case
on the subject of first structural efficiency wage increases,
the Commission should pay particular regard to the reasons
for decision in the 1989 State Wage Case decision where it
was said:
"Structural efficiency is no longer a formal undertaking to discuss matters or to place certain items on
an agenda; it is change, which is to be reflected in
restructured awards. It is the fact of an award variation
and the substance of those amendments which attracts
the adjustment to wages available under the National
Wage decision (Print H9100). This is the character of
applications presently before the Australian Industrial
Relations Commission with respect to awards in the
metal, building and transport industries and before the
Victorian Industrial Relations Commission as to
storemen and clerks awards (69 WAIG 2913 at 2921)."
When those reasons were published the awards of the
transport industry being considered by the Australian
Commission were the Transport Workers Award 1983 and
Transport Workers (Mixed Industries) Award 1984. Whilst
the union does not consider the outcomes in those awards
as producing inflexible rules to be followed by this
Commission it contends that they are to be accorded far
more weight as relevant considerations than the New South
Wales decision in the Quarry Masters' case.
The union referred to an order of the Commission in No.
C 622 of 1990 in support of the argument for the substantial
nature of the award modernisation clause in the restructuring
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and efficiency context. That order was made by the Senior
Commissioner in s.44 proceedings. According to the union
it is the best possible indicator of its commitment to the
restructuring initiative and an example of the way things
should be done in that context.
The Commission was told that the union had conducted
a mass meeting of its members in April 1990 for the purpose
of hearing reports and making decisions about award
restructuring. Apparently the union's members were strong
in their opposition to trading off award conditions in award
restructuring exercises and the union's officials have been
told by the membership that negative cost cutting exercises
will not be tolerated by them. Changes to basic award
conditions are to be opposed and the mutually complementary objectives of structural efficiency are to be pursued by
the union's officers as appropriate goals endorsed by the
members.
Mr Uphill complained that the union showed very little
willingness to co-operate in restructuring. He said there is
no mutually acceptable future program. In his submission
that was because the union is only prepared to follow
developments that have occurred in connection with the
Federal Transport Workers' Award 1983; the union is
unwilling to depart from this award. He thought that the
overall union policy was dictated from Melbourne without
input from "people in Western Australia" —which 1 take to
mean union officials in Western Australia. He said it was
not possible to have any meaningful negotiations with the
union on the subject of restructuring because the union had
repeatedly said it would not make any changes in the State
award in advance of variations to the Federal award. In his
submission, irrespective of any merit in the respondent's
proposals the union would not even consider them because
of its national policy stance.
Mr Uphill claimed that the relevant nexus is with the
Transport Workers' (Mixed Industries) Award and that
award contains provisions which are in line with the changes
proposed by the respondent in the present case. However,
the union, wrongly in his submission, relied upon the
Federal Transport Workers' Award 1983 in its present state
of development.
According to Mr Uphill, the union's restructuring
proposals do nothing to assist industry efficiency. In his
submission, whereas the union has advanced proposals
which are said to address four of the items mentioned in the
State Wage Case decision (69 WAIG 2913 at 2927) the
respondents believe those items are by way of examples
only. They also believe that the examples given by the
Commission in Court Session are not exhaustive. They
believe that what is proposed must be beneficial to the
industry; indeed that benefits to the industry is the essential
prime consideration. In Mr Uphill's submission there must
be patent value in the changes that are proposed.
To support his contentions Mr Uphill referred to the 1989
National Wage Case decision. He claimed that many of the
changes sought by the respondents in this case are consistent
with the items listed by the Australian Commission at page
10 of that decision.
Mr Uphill claimed that the union's preparedness to
broadband the classifications, insert a commitment clause
and an award modernisation clause into the award was not
enough to warrant the first structural efficiency wage
increase simply because these changes are of little value to
the respondents. Given that more than these proposed
variations were required he turned to the decision of the Full
Bench of the Commission in support of the proposals
advanced by the respondents, he noted that the Full Bench
had commented on a number of the award variations
proposed by the respondents. In his opinion the Full Bench
had accepted that there was sufficient material to allow
variations regarding part-time work, shift work and meal
allowances, or that if there was not sufficient material the
Commission at first instance had not said why there was
insufficient material. Therefore he would place further
material before the Commission to justify the claims being
granted.
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In Mr Uphill's submission, the respondents could expect
some variations of value to be made to the award; it was not
intended that wage increases be allowed for nothing. In his
opinion that was what the union wanted. He said that the
respondents claims fell squarely within structural efficiency
and they cannot be described as part of a negative cost
cutting exercise. He was critical of the order in No. C 622
of 1990 asserting that its real objective was to obtain wage
increases rather than the things claimed for it by the union.
In his submission that order does not provide support for the
union's case.
Mr Uphill said that in making their claims the respondents
had acted on two considerations. First, they were convinced
that employees should not lose income as a result of any
variations to the award, meaning no reduction in ordinary
time earnings rather than yearly average income. Second,
there was genuine agreement amongst a majority of
respondents that the claims be made. Whilst it is said that
the value of the proposed variations will be different for
individual respondents, that is why a wide range of award
variations have been proposed. Each respondent will be able
to implement either some or the whole range of variations
according to the needs of its establishment. Whereas the
union had downgraded the importance of comparing the
award with other awards as a ground for supporting the
proposed variations, the respondents believe that similar
provisions in other awards are important because of the wide
scope of the award and the diverse industries covered by it.
Consistency is more likely to be achieved, according to Mr
Uphill, where all employees in an establishment are subject
to similar conditions of employment.
The Structural Efficiency Principle, as it relates to awards
and industrial agreements, is a concept that has developed
over a considerable period of time and it must be understood
in that context. Indeed it has its genesis in the National Wage
Case decision of 1986 (Print C3600). That decision dealt at
considerable length with questions concerning the future of
the centralised wage fixing system in the light of very strong
submissions from employer organisations about the desirability of an enterprise based system of industrial regulation.
For example the Business Coucil of Australia favoured a
system of enterprise based wages determination but it
recognised that the result of moving too quickly to its
preferred system would be a major wage breakout and that
the risks involved with a move of that kind, at that time,
were too great to chance. Other employer organisations
showed less patience than the BCA, the National Farmers
Federation for example. However with the benefit of
hindsight it is now apparent that the following passages from
the Commission's 1986 National Wage Case decision
amounted to a virtual promise of a gradual shift to a
decentralised system of wage determination:
"It is also wrong to believe that the centralised
system as it has operated since 1983 and as we intend
it should operate in the next two years, is 'inflexible'.
There is a fair degree of wage flexibility within the
package but of necessity flexibility is controlled and
subject to the strictures of the principles. This will be
evident when we come to deal with the principles.
We are not unaware of the economic and industrial
relations advantages of greater wage flexibility. However, it is our considered view based on our experience
of Australian industrial relations that to allow greater
flexibility in the present circumstances would not only
be self defeating because of the corrective pressures
which it would generate; it would also undermine the
extent of overall labour cost restraint which we believe
is achievable under the present system. In due course,
it may be possible to introduce greater flexiblity in the
system. But this is not the time to experiment.
The next step in the gradual move to a more flexible
system of wage determination was the adoption of the
Restructing and Efficiency Principle announced in the 1987
National Wage Case decision. At that stage the Australian
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Commission realised that the shift could not be achieved in
practice without the full co-operation of unions and
employers:
"We have decided that the positive declaration of
purpose by the ACTU and the major employers, with
the emphasis on co-operation and consultation, should
be given expression by the introduction of a new
principle, (my emphasis) (Print G6800 p. 12) ...
It will be apparent from the changes we envisage that
the responsibility for the successful application of the
principle must be borne both by management and the
workforce. The Australian Manufacturing Council
pointed out that considerable attitudinal and structural
change will be necessary; we wish to emphasise that
structural change will depend on changes in attitudes
by all." (Print G6800 p. 13)
The Restructuring and Efficiency Principle was not a
universal success and it was abandoned in 1988. It was
unsuccessful mainly because it linked wage increases to
agreements to forego conditions of employment. Whilst it
is true that the conditions forgone, generally speaking, were
not of a variety that would be considered major or principal
conditions of employment, there was an obvious and
logically based fear on the part of unions that in time the
Restructuring and Efficiency Principle would require that
such conditions be considered in return for wage increases.
In the Castle Bacon case (27 IR 406) in an appeal against
a Commissioner's decision on second tier wage increases a
Full Bench of the Australian Commission ruled in a way that
threatened the influence of unions over the control of award
conditions of employment by allowing agreements between
employers and employees regarding variations to awards at
establishment level. In addition to these facts, by 1988 it was
widely understood that a major result of Accord based wage
determination was a significant shift in the distribution of
shares in national income from Labour (wages) to Capital
(profits). But Labour's share of national income is not
measured simply in terms of wages but wages plus wages
on-costs. It was one thing for unions and employees to
accept wage rates that result in higher distributive shares
going to Capital and thereby altering, perhaps permanently,
the established relationship between wages and profits in the
national economy, but quite another thing to allow an
additional redistribution to Capital through reduced employment costs due to reduced conditions of employment. In
these circumstances the Restructuring and Efficiency Principle was no longer acceptable to unions when their
co-operation was essential to the success of a new system
intended to take the conduct of industrial relations to the
establishment level for the greater part. Accordingly it was
superseded by the Structural and Efficiency Principle in
1988. The new principle was confirmed in 1989 and it
remains current at this time. But with the new principle came
a new expression: "negative-cost cutting".
In the 1988 State Wage Case decision the Commission
in Court Session placed the emphasis upon the positive
aspects of award restructuring:
"Finally we believe it important to repeat the thrust
of the Structural Efficiency Principle. It is not intended
that the Principle will be applied in a negative
cost-cutting manner or to formalise illusory, short-term
benefits:
Its purpose is to facilitate the type of fundamental review essential to ensure that existing award
structures are relevant to modem competitive
requirements of industry and are in the best
interests of both management and workers. (National Wage Case decision, August 1988. Print
H400 at p. 6)
We believe that if employers make claims to reduce
the conditions of employment during the life of the
Principles, the claim should be considered with the
objects of the Principles in mind. As the recitals to the
Principles confirm, a frame work is being provided
under which all concerned —employer, employees and
their unions, government and tribunals—can cooperate to ensure that labour costs are monitored; that
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measures to meet the competitive requirements of
industry and to provide workers with access to more
varied, fulfilling and better paid positions are positively
examined; and that lower paid employees are protected.
The identification of positive initiatives underlying
structural efficiency and the Commission's duty under
the s.26 of the Act now make the need to specify the
'Defacto' Principle are necessary, (my emphasis) (68
WAIG 2415)
Positive means not negative; and if the new principle was
not to fail as the earlier principle did there could be no
reduction in employment conditions when reductions were
simply another means of redistributing income away from
Labour to Capital. In fact the reference to s.26 of the Act
and the conclusion that it was no longer necessary for the
Commission to specify the "Defacto" Principle are matters
of great significance in the Commission's reasons. The
"Defacto" Principle was a rule introduced by the Commission in Court Session in the 1983 State Wage Case decision.
Its purpose was to ensure that claims made by employers to
reduce conditions of employment were subjected to tests of
the kind that would apply to claims made by unions during
the life of the Principles. Thus it was required, as a general
rule, that claims by employers to reduce conditions of
employment during that period "ought to be refused unless
the proposed changes are shown to be necessary and are, on
balance, to the advantage of the employees immediately
concerned". (63 WAIG 2207 at 2209).
That general rule was not found in the National Wage
Case decision of the same year, nor was there any rule like
it in that decision. However, bearing in mind that when
exercising its jurisdiction and powers the Commission,
however constituted, is enjoined by s.26(l) of the Act to
decide matters according to equity and substantial merit
whilst having regard for the interests of persons directly
concerned, the necessity for the "Defacto" Principle might
have been questioned, for it could be argued that it was
simply redundant in the circumstances. But that argument
would overlook the practical and moral requirements of a
comprehensive centralised wages policy: justice must not
only be done, but it must be seen to be done. Whilst on the
surface the "Defacto" Principle probably did nothing more
than state the substance of s.26(l), it was, nevertheless, a
very powerful message to employers at large from the
Commission in Court Session that the onus lay squarely
upon them with regard to claims for reducing employment
conditions. Furthermore, in its lifetime the Principle was
rarely, if ever, considered by employers and unions to be a
mere restatement of the particular section of the Act. It was
often invoked as though it was an independent and original
rule and it had great influence on the outcome of many cases.
In my opinion the success of the Principle arose from the
fact that it confirmed another rule of wages and employment
conditions determination which is a corollary of equity and
good conscience, namely, the no reduction rule. Necessarily,
this rule is as old as industrial arbitration itself, but it was
firmly stated by Dunphy P. in the Locomotive Engine
Drivers case 1946 when he said "...in times of normal
prosperity what workers have they hold unless something
better is substituted." (26 WAIG 288). Moreover, decisions
on principle made by the Court of Arbitration where they
are not superseded or distinguished, warrant as much
consideration in the Commission's day to day decision
making as decisions of the Commission in Court Session.
The Commission in Court Session in 1983 knew of the no
reduction rule and it would also have known that the
"Defacto" Principle was its reconfirmation. Dunphy P.
spoke of times of normal prosperity and these words may
appear to suggest that in present economic circumstances the
no reduction rule is no longer appropriate, but the words of
equal import used by the President were "unless something
better is substituted". With the gradual development of
national wage policy up to 1988 resulting in the Structural
Efficiency Principle, "something better" to be substituted
for what employees already have includes all of the positive
aspects of restructuring from the viewpoint of employees.
It has become unnecessary to specify the no reduction rule
because it fits perfectly into the scheme of award restructur-
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ing. In other words an admonition against negative
cost-cutting can be said to be a perfectly acceptable way of
describing the no reduction rule in the present context.
Clearly structural efficiency envisages variations in award
conditions and there is no doubt at all that wage variations
are intended to be linked to these variations. Furthermore,
in the 1989 State Wage Case decision (69 WAIG 2914 at
2920) the Commission in Court Session said there was "no
limit to matters under the Structural Efficiency Principle
which may form.the substance of initiatives to be reflected
in a restructured award to improve the efficiency of
industry." Applied literally these observations might be
taken to mean that an award may be varied to exclude each
and every principal award condition with the exception of
wages to achieve' maximum efficiency. If that is not an
absurd result common sense requires that it would be a most
unlikely result apart from the most exceptional of cases and
I think it would be wrong to apply the passage from the 1989
State Wage Case decision as though it involves a proposition
of universal application. Indeed in dealing at some length
with the reasons behind the failure of the Restructuring and
Efficiency Principle one of my objects has been to show that
there is a limit to the effects that award variations can fairly
and reasonably be allowed to have in the pursuit of
efficiency. In my opinion the line is drawn at the point where
income shifts to employers result directly "from each award
variation sought and employees suffer some palpable loss
of benefit. 1 am fortified in this belief by the list of initiatives
provided by the Australian Commission at p. 10 of the 1989
National Wage Case decision. I will return to that list, but
for the moment I will turn my attention to the expressions
"trade-off bargaining" and "trade-off mentality."
Had the Restructuring and Efficiency Principle remained
in operation and general wage increases were partly
obtained under second tier type arrangements, there can be
no doubt that principal conditions of employment would
sooner rather than later be put forward by employers as
matters for exchange in consideration for wage increases.
That is a description of "trade-off bargaining" as generally
understood by unions, employers and industrial practitioners
today. Parties who pursue that process are said to have a
"trade-off mentality". In the simplest form of trade-off
bargaining conditions of employment "traded off" are
assigned a book value which is added to the wage rate. The
great danger associated with this process is that the
underlying principles justifying the conditions selected for
exchange are abandoned as though these principles themselves have no value, as a value limited to a one off
percentage wage adjustment. These expressions, it will be
seen, are not synonymous with the expression "structural
efficiency".
There are some employers who equate "trade-off
bargaining" with enterprise based industrial relations.
These employers would have been happier if the Restructuring and Efficiency Principle had remained in force. These
observations are based on my experience in several cases
before the Commission. In these cases, in which employers
have been initiating parties, there have been concerted
efforts to achieve establishment based industrial relations in
which union influence is severely limited or excluded , in
every practical sense. 1 refer to Applications 1690 of 1988,
1782 and 1891 of 1989 (70 WAIG 1146 to 1154, 1157 to
1163) in which the decision of the Full Bench of the
Australian Commission in the Castle Bacon case (supra) was
advanced as a development of fundamental significance in
the attainment of the employers decentralisation objectives;
and also to the appeal proceedings before the Full Bench of
the Commission in Confederation of Western Australian
Industry v. The Western Australian Timber Industry
Industrial Union of Workers (71 WAIG 15) in which certain
procedures to regulate enterprise agreements were held to
be inconsistent with the provisions of the Industrial
Relations Act 1979.
In Amalgamated Metal Workers and Shipwrights Union
of Western Australia and Others v. Robe River Iron
Associates (No.. A 4 of 1987: Typed reasons, .not yet
reported) I dealt with the issues of comparative justice,
wages policy and the no reduction rule at p. 1-40 of my
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reasons for decision and at pp83-86 I reached some
conclusions on the list of initiatives provided at p. 10 of the
1989 National Wage Case decision. Having had the benefit
of hearing the submissions and the testimony in the present
case, I believe these conclusions are apposite in this case:
"Bearing in mind the admonition against negative
cost cutting, while the measures in the aforementioned
list are examples and the list is not exhaustive I think
it must be said that the measures listed are descriptive
of classes of measures that may be available and each
class of measures comprehended is not directed at
reducing established conditions of employment simply
with the object of reducing labour costs. The terms
"negative" and "illusory" are surely deliberately
chosen to convey that it is understood that labour cost
cutting merely for the sake of it may run counter to the
efficiency objective in the long term. However, in the
first class of measures the accent is upon a change in
the form of employment conditions without reducing
employees income, or by introducing non monetary
compensatory measures; in the second the accent is
upon changes made in the spread of hours and shift
patterns without costs being incurred by employers and
I believe it follows from my earlier statements
regarding reduced real wage levels, without loss of
income to employees; in the third the accent is upon
discovery and avoidance of misused entitlements; in
the fourth the accent is upon reducing administration
costs in connection with wage payments; and finally
the accent is upon manning changes and the right of
employers to manage their own businesses provided
they act fairly and reasonably towards their employees.
The class of measures comprehended in each example
is identified by the accentuated issues. That seems to
me to be the most sensible approach to the list of
measures which is, expressly, non exhaustive. In other
words each measure, including the final one, is to be
read widely subject to their being no resulting income
loss for employees and where appropriate compensatory payments may be put in place of an existing
condition. There is nothing in these classes of measures
even remotely suggesting that one employer amongst
a number in an industry may avoid the principle
standards and expectations in that industry by asserting
compliance with the restructuring imperative, nor even
when complying with that imperative. On the other
hand there is everything to say that employees will
embrace the philosphy of restructuring seriously:
without resort to humbug and manufactured and glib
excuses for preserving arrangements for the sake of
preservation alone. Moreover, where change is proposed that will not reduce employees' present levels of
income it would seem to be fair that change should not
be opposed by employees merely because if change
was not made there is a possibility that they will be able
to add to their present income levels.
The decision in the Castle Bacon Case was made in
the circumstances of the second tier wage increase
arrangement under the 1987 Principles and that fact
alone may suggest that it is placed in a considerably
different light today; however, in my opinion the
decision still has considerable importance because
whilst its result is undoubtedly more well received by
the proponents of early reform and lengthy agendas
with the least possible influence from unions and
tribunals, it may fairly be seen as a major part in a
synthetical process. The synthesis in most cases will
probably be along the lines of the Enterprise Agreement clause found in the Wool, Hides and Skins
Award —
'Clause 32. — Enterprise Agreement
Notwithstanding any other provision of this
Award, an employer, employees and the Union
shall be permitted to negotiate enterprise agreements that comply with the following conditions:—
(1) Such agreement shall not, in the context
of a total package, provide for a set of
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conditions of a lesser standard than that
provided by the Award and no employee
shall have a lesser income as a result of
the conditions provided for in such
agreement.
(2) The majority of employees at each
enterprise must genuinely agree to the
implementation of such agreement.
(3) The Union shall be a party to the
agreement, in particular, where enterprise level discussions are considering
matters requiring any award variation,
the Union shall be invited to participate.
(4) The Union shall not unreasonably oppose any agreement.
(5) All agreements must be approved by the
Industrial Relations Commission and
inserted as a Schedule to the Award.
(6) All agreement shall expressly stipulate
the sections of the Award intended to be
overridden as a consequence of the
agreement's operation.
(7) in the event that agreement is not
reached, the matter shall be referred to
the Western Australian Industrial Relations Commission for determination.'
[not yet reported]
Castle Bacon could never had gone unchallenged in
the field for taken to its logical conclusion it is too big
a threat to union security and eventually the role of
unions in industry. On the other hand, there is an
acceptance by unions that they must change to remain
relevant and influential. Whether the unions like it or
not, given the trend to enterprise based industrial
relations, there is going to be a devolution in union
decision making power in some respects to the
establishment level.
The operative words in my observation are "decision making power in some respects" and in my
opinion a clearly defined line observed by employers
and employees in their day to day relationship in the
context of industry restructuring will be a crucial
ingredient in achieving the overall objective in the
shortest practical time span."
It will be seen that the enterprise agreement referred to
in the foregoing extract and described as a major part in a
synthetical process contains provisions in subclause (1)
which express the essence of all that I have said so far
concerning the no reduction rule and the prohibition against
negative cost-cutting in award restructuring. The preamble
in the clause and its remaining parts enable the agreement
to operate within the law as it was described by the Full
Bench of the Commission in the Confederation of Western
Australian Industry case (supra). Without such an agreement
being prescribed in an award it appears legally impossible
to achieve the degree of enterprise based industrial relations
that is obviously intended to be part of the process of
restructuring for efficiency in industry.
The significance of an agreement of the foregoing kind,
or award modernisation clause as it is called in the claim in
the present case, must also be gauged in the light of the
decision of the Industrial Appeal Court in Robe River Iron
Associates v. Amalagamated Metal Workers and Others (67
WAIG 723). In that case Brinsden J. said:
"It is a feature of industrial life that employees are
grouped in unions and indeed the policy of the Act is
to promote unionism and representation of employees
by unions."
At page 729 of the decision Olney J. said:
"By virtue of the Statute that agreement extends and
binds all employees who are employed by the appellant
in the industry to which the agreement applies...The
individual employees who are bound by the agreement
have no control over the conditions applicable to their
employment except to the extent that they may through
their membership of the contracting unions have some
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influence. Consistent with the policy of previous
legislation in force in this State for a period in excess
of eighty years the Industrial Relations Act demonstrates very strongly a legislative intention that industrial relations should for the most part on the employees
side be conducted by registered industrial unions..."
With respect, I dealt at some length with Their Honours'
decisions in that case in my reasons for decision in No. 1690
of 1988 (70 WAIG 1146 at 1153) and I have nothing to add
to what I said then except to say that my remarks, in the
context of the case I was dealing with at that time, show the
degree to which unions acquiesce in a shift of power to the
establishment level when they fully commit themselves to
restructuring and efficiency through enterprise based industrial relations procedures.
The rules of the Transport Workers Union, like the rules
of the respondent in No. 1690 of 1988 —the Shop,
Distributive and Allied Employees Association of WA—
vests control of the union in a committee of management.
There is no reference to shop stewards in the Transport
Workers Union rules, but evidently such persons are
recognised and they are accorded some powers. The result
in No. 1690 of 1988 was that industrial developments
regarding the devolution of power to establishment level,
even when resulting from decisions of the Full Bench of the
Australian Commission in connection with National Wage
Case Principles, cannot be relied upon to achieve an
objective that is contrary to the union's rules. The applicant
union in the present case might have relied on its rules to
avoid any commitment to a process of establishment based
industrial relations without any criticism. Fragmentation of
power and loss of the union's ability to carry out its
responsibilities under the Industrial Relations Act according
to strict requirement of the rules might have been reason for
such a course of action. In that event the union might have
earlier relied upon comparative justice as a basis for wage
increases for its members equivalent to increases allowed
under State Wage policy but independent of Wage Fixing
Principles and it might have been successful. After all in the
exercise of its jurisdiction the Commission must bring an
independent mind to the process of deciding cases brought
before it. It is not a jurisdictional error to depart from the
Wage Fixing Principles where the circumstances require
that be done. Of course I am only dealing with possibilities
that might have occurred and they did not, but important
possibilities, nevertheless, because they help to reveal the
complex nature of the whole of the background against
which the union's commitment and award modernisation
proposals are to be examined.
The first thing to be said about both clauses proposed by
the union is that they will become provisions that are
enforceable pursuant to s.83 of the Act. That is not
something complained of by the respondents in this case
who in the terms of the union's commitment proposal are
themselves committed in certain respects. However, the
proposals cannot be described as being without substance
and mere statements or promises that will not be followed
by the union in practice according to the prescribed
objectives; for the union's commitment proposal outlaws the
creation of disputation over issues relating to the achievement of maximum flexibility of company operation to meet
consumer demand. It is upon these issues that the union is
obliged to negotiate, in the sense that not to negotiate is a
breach of the award.
Subclause (2) of the commitment proposal was said by
Mr Uphill to be of no real value to respondents because it
did no more than codify the employers' common law right
to direct the employees in the performance of their work.
Unless it is the case that all employees covered by the award
have contracted with their employers to perform work
within their competence I have much difficulty with this
argument. I have no evidence of such contracts being a
custom of the industry or industries within the scope of the
award, nor evidence of any number of such contracts being
entered into. Furthermore, the contract of service clause
within the award does not contain a requirement that
employees perform work within their competence and in the
absence of a proposal such as subclause (2) of the proposed
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commitment clause the law is that as decided by Nevile J.
in re Metropolitan District Abattoir (Local Consumption)
Award 41 WAIG 960. For a concise summary of the result
in this decision see Mills and Sorrel, Federal Industrial Law.
Fifth edition. Butterworths. p. 136—The Contract of Employment:
"The Court pointed out that an employee engaged
to do work in one classification cannot be required
against his will to perform work outside that classification, unless there is provision to that effect in the award,
or in the contract of employment (not being inconsistent with the provisions of the award). Although an
award may contain a "mixed functions" clause
allowing temporary transfers, transfers of the employee
in accordance with the clause will not effect any change
in the permanent classification of the worker concerned. The contract is still one to employ and to serve
in the original classification. The contract could be
altered to require service in another classification only
in one of the following ways:
(a) by some provision in the original contract
authorizing such a change;
(b) by variation of the original contract by
agreement;
(c) by determination of the original agreement
and substitution of a new agreement;
(d) by operation of law."
It is extremely doubtful that the mixed functions clause
in the award requires an employee to act up. It opens with
the words "Where an employee is called upon to perform
two or more classes of work..." the words "is called upon"
do not appear to be used imperatively when contrasted with
the overtime provisions in the award [see Clause 12(2) and
(3)]. These provisions "require" employees to work
overtime. It would appear that a safe construction of the
mixed functions provision is that it prescribes the conditions
that will apply when an employee acts up, but the employee
is at liberty to act up or not. Taking the words "are to
perform" in subclause (2) of the commitment clause to
mean "shall perform", which in my opinion they do mean,
the use of the word "including" in the subclause means that
employees may be required to perform work within their
competence and to the extent of all of the work performed
by the range of classifications prescribed in the award,
subject only to the provisions of clause 22(3).
It seems to me the commitment clause proposed by the
union is proof of provisions of real value to respondents and
it must be accorded weight regarding approval of the first
structural efficiency wage increase.
In my opinion subclause (1) of the union's proposed
award modernisation clause should be the first subclause in
the commitment clause, if indeed it is a necessary provision.
I do not think it is. However, subclause (2) appears to limit,
or is inconsistent with, the requirements to "negotiate"
according to the terms of subclause (1) of the commitment
clause. In this respect the words "in conjunction with testing
the new award structure" means that increased flexibility
will be a once and for all achievement, thus paying no regard
to the ongoing nature of restructuring which is expressly
recognised in subclause (5). Furthermore, the words
"prepared to discuss" import much less than the requirement to "negotiate" and the implication is that the union
hopes to avoid what it has offered elsewhere. Assuming the
subclause is modified to remove the limitations and
inconsistencies vis a vis the commitment clause, it will be
seen that, except for subclause (4), the clause is framed
"along the lines of" the agreement clause referred to in the
passage taken from my reasons for decision in the Robe
River case (supra).
As I have already said, the award modernisation clause
will be enforceable pursuant to s.83 of the Act. That fact
means real value for respondents interested in achieving the
highest degree of establishment based industrial relations
mainly because of the provisions in subclauses (2)(c),(d) and
(3) —for obvious reasons.
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Subclause (4) is of particular interest because of the scope
it provides for achieving the maximum degree of flexibility
of operation in any particular company.
I am satisfied that the award modernisation clause
proposed by the union is a clause of real value to respondents
for the purpose of the first structural efficiency payment and
I am influenced in this respect by the Transport Workers
(Quarries) Order No. C 622 of 1990. Notwithstanding Mr
Uphill's criticism of this order, I accept it as evidence of the
union's bona fides in the area of co-operative restructuring
in industry. In the light of that order and Mr O'Connor's
testimony it is probable that respondents to the award can
expect to achieve maximum flexibility by agreement where
the circumstances justify changes at the enterprise level.
There is, to use Mr Uphill's expression, patent value for
respondents in the unions proposals to vary the award and
it is necessary to say that I reject Mr Uphill's submissions
where they imply that these proposals are of no benefit to
the industry.
In the Quarry Masters' (NSW) case Fisher P. was not
prepared to accept what was at best an agreement to agree
as justification for the first structural efficiency wage
variation. But the commitment and award modernisation
clauses proposed by the union in this case are far from being
simply an agreement to agree. As enforceable proposals they
provide the legal framework essential to restructuring
through establishment based procedures and they facilitate
the process of restructuring for efficiency from the standpoints of the union and the respondents.
I return to the underlined sentence in the passage from Fisher
P.'s decision. His Honour said that a set of concluded
arrangements should be implemented by an amendment to
the award. He also said that was not an invariable mode
because award restructuring can be a continuing process.
However, in such cases, he said, the parties should
demonstrate to the Commission that in comprehensive,
negotiations they have come to a firm conclusion about
change. I observed earlier that if the New South Wales
unions have relied upon the kind of proposals put forward
by the union in the present case those proposals might have
been enough to warrant the first wage increase being
granted. However for that to happen the proposals would
have resulted from comprehensive negotiations and they
would have been part of the conclusions about change. But
there could never have been any certainty that the
conclusions reached by the parties about further change
would eventuate notwithstanding that when the Commission
granted the first wage increase the parties said they were
firm about their agreement. That is clear from the next
paragraph in His Honour's decision:
"The second and separate hearing, six months later,
is designed to enable the Commission to look back at
the agreement and award variations made and to assess
the success of the fundamental review."
Obviously, when granting the first payment the Commission is not required to find on the probable future success
of the parties' agreement. They have to show in six months
time that they were equal to their agreement. If they cannot
do that it is not very likely that the second wage increase
will be allowed. But the result will not be unfair or
unreasonable to employers because the first wage increase
was allowed in consideration of something of value to
them — I might add not necessarily a cost neutral consideration. That is the crucial point in the analysis, and since it
does not matter that nothing comes from an agreement
indicating that further changes will take place, in the present
case all that matters is that what the union proposes is of
sufficient value to respondents to allow the first wage
increase.
Whether the commitment and award modernisation
clauses are of sufficient value to employers to justify the
wage increase in the present case is a value judgement. If
the Commission forms the opinion that these are not enough
it might add all or as few as one of the counterclaims to
provide such variations to the award as will be enough. In
view of the reference to cases before the Victorian Industrial
Relations Commission in the 1969 State Wage Case
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decision (69 WAIG 2913 at 2921), I have read the order
made by the Victorian Commission in full session on
Tuesday, September 12th 1989 concerning variations to the
Storemen, Packers and Sorters Award (case Nos 89-2612
and 89-2901). Comparing the provisions of that order with
all of the proposals advanced by the union in this
case —noting also that from the reasons for decision that
claims by employers for variations to the award in respect
of part-time employment, shift work, time of in lieu of the
payment of overtime and a requirement to work reasonable
overtime were refused — I am of the opinion that the first pay
increase allowed by the 1989 State Wage Case decision
should be prescribed in consideration of the union's
proposals alone.
Mr Uphill chose not to call evidence from respondents in
support of the counterclaims raised in this case, he relied on
submissions and references to various cases and the greater
part of his submissions repeated what he put before the Chief
Commissioner in the original proceedings. This Commission is not bound by the rules of evidence and it may make
findings in award making or variation on the unsworn
statements of advocates where they are unchallenged [R v.
Commonwealth Conciliation Arbitration Commission; Ex
parte Melbourne and Metropolitan Tramways Board (1965)
113 CLR. 228 —per Barwick CJ at 243 and Menzies J at
252]. But in this case all of the counterclaims are challenged
and Mr O'Connor has testified against them. Variations to
an award are never allowed merely for the asking, but that
is really what the respondents expect. In the present case the
Commission has the advantage of the Full Bench reasons in
the Confederation of Western Australian Industry case.
Those reasons were delivered four months after the reasons
delivered in the Australian Glass Manufacturers case
concerning the appeal against the Chief Commissioner's
decision in the original proceedings. The context has been
clarified if it has not changed, but no consideration has been
given to this fact in the presentation of the respondent's case
in support of the counterclaims. In my opinion that case
must fail.
Appearances: Mr R.W. Handmer appeared on behalf of
the Applicant Union.
Mr J.N. Uphill appeared on behalf of the Respondents.
Mr D.M. Jones and later Mr J. Blyth appeared as an
intervener on behalf of on behalf of the Confederation of
Western Australian Industry Inc.
Ms L.D. Byrnes appeared as an intervener on behalf of
the Australian Mines and Metals Association (Inc.)
Mr B. Mortimore appeared as an intervener on behalf of
the Minister for Labour.
Mr A. Cooke appeared as an intervener on behalf of the
Trades and Labor Council of Western Australia
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Order.
HAVING heard Mr R.W. Handmer on behalf of the
Applicant Union and Mr J.N. Uphill on behalf of the
Respondents, Mr D.M. Jones and later Mr J. Blyth appeared
as an intervener on behalf of the Confederation of Western
02359-2
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Australian Industry Inc, Ms L.D. Bymes appeared as an
intervener on behalf of the Australian Mines and Metals
Association (Inc.); Mr B. Mortimore appeared as an
intervener on behalf of the Minister for Labour and Mr A.
Cooke appeared as an intervener on behalf of the Trades and
Labor Council of Western Australia, the Commission in
Court Session, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the Transport Workers (General) Award No. 10
of 1961 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after the 1st day of January, 1990.
BY THE COMMISSION IN COURT SESSION
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. A. Clause 2. — Arrangement: Following the numeral
and word 2. Arrangement insert the following numerals and
words: —
2A. No Extra Claims
2B. Commitment
B. Immediately following the numeral and words 33.
Shift Work insert the numeral and words: —
34. Award Modernisation
2. Clause 2. —Arrangement: Immediately following this
clause insert the following new clauses: —
2A. — No Extra Claims
It is a term of this Award that the Union undertakes for
the duration of the Principles determined by the Commission in Court Session in Application No. 1940 of 1989 not
to pursue any extra claims, award or over award except when
consistent with the State Wage Principles.
2B. —Commitment
(1) The parties will negotiate to ensure that as part of the
transport industry, companies operate as flexibly as possible
in order to meet customer demand.
(2) Employees within each grade are to perform a wider
range of duties including work which is incidental or
peripheral to their main tasks or functions.
(3) Subject to agreement at enterprise level, employees
are to undertake training for the wider range of duties and
for access to higher classifications.
(4) The parties will not create barriers to advancement of
employees within the award structure or through access to
training.
(5) The parties will co-operate in the transition from the
old structure to the new structure in an orderly manner
without creating false expectations or disputation.
3. Clause 7. —Wages: Delete this clause and insert in lieu
thereof: —
7. — Wages
The following shall be the base rates of wages payable
to employees covered by this Award. The total minimum
weekly wage rate shall be comprised of the supplementary
payments in Clause 7A and the base rates in this clause for
the appropriate grade or sub-grade.
All employees shall receive a wage increase as a result
of the first structural efficiency exercise in Grade 1 of $10.00
per week; in Grades 2 to 5 inclusive of $12.50 per week; in
Grades 6 to 10 inclusive of $15.00 per week. Such payments
are included in the table of weekly base wage rates in this
clause.
Subgrades A of Grades 1, 4 and 8 are included in this
Clause for the reason of showing the maximum points of the
broadbanded wage structure. At the date of operation of the
Order, giving effect to this Award amendment, no employees subject to this Award justified classification at these
points.

The availability of the rates at Subgrades A of Grades 1,
4 and 8 is dependent upon subsequent Award amendments
pursuant to the Structural Efficiency Principle.
Parti
r.—
Base Rate
Per Week
(1) Grade 1
A Top of Grade
B Motor Driver's Assistant)
Washers (except can and night
washers)
Driver of mechanical horse) with
or without trailer
Loaders
C Yardman
(2) Grade 2
A Driver, rigid vehicle to 4.5 tonnes
GVM (Gross Vehicle Mass)
Employee riding a motorcycle in
the course of employment
B Night Washer
Driver of tow motor
(3) Grade 3
A Driver, rigid vehicle from 4.5 to
13.9 tonnes GVM or GCM
(Gross Combination Mass)
B Driver, fork lift up to and including 5 tonnes lifting capacity
Driver, tractor without power
operated attachments
(4) Grade 4
A Top of Grade
B Driver, rigid vehicle 3 axle over
13.9 tonnes GVM or GCM over
8 and up to 13 tonnes capacity
Straddle carrier driver
Driver of dump truck (unlicensed)
C Driver, rigid vehicle 3 axle over
13.9 tonnes GVM or GCM up to
8 tonnes capacity
Driver of fork lift over 5 and up
to 10 tonnes lifting capacity
(5) Grade 5
A Driver, forklift over 25 tonnes
lifting capacity
B Driver, articulated vehicle 3
axles to 22.4 tonnes GCM
C Driver, rigid vehicle and heavy
trailer 3 axles to 22.4 tonnes
GCM over 10 and up to 15 tonnes
capacity
Driver, rigid vehicle 4 or more
axles over 13.9 tonnes GVM or
GCM over 10 and up to 15 tonnes
capacity
Driver of forklift over 10 and up
to 25 tonnes capacity
(6) Grade 6
A Driver low loader to 43 tonnes
GCM
B Driver articulated vehicle 3 or
more axles over 22.4 tonnes
GCM over 22 and up to 39 tonnes
capacity
Driver mobile crane over 20 up
to 25 tonnes
C Driver articulated vehicle 3 or
more axles over 22.4 tonnes
GCM up to 22 tonnes capacity
Driver rigid vehicle and heavy
trailer more than 3 axles over
22.4 tonnes GCM over 21 tonnes
capacity
Driver mobile crane over 15 up
to 20 tonnes

295.60
288.00

283.80
301.40

306.80
304.90
315.80
313.20

321.30
317.80

314.80

330.10
327.30

323.80

Base Rate
Per Week
D

Driver rigid vehicle and heavy
trailer more than 3 axles over
22.4 tonnes GCM over 15 and up
to 21 tonnes capacity
Driver mobile crane up to 15
tonnes
(7) Grade 7
Driver articulated vehicle 3 or
more axles over 22.4 tonnes GCM
over 39 and up to 60 tonnes
capacity
Driver multiple articulated vehicle
up to 53.4 tonnes GCM
Driver low loader over 43 tonnes
GCM
[for each additional complete
tonne over 43 an extra 75c as part
of the weekly wage rate for all
purposes shall be payable.]
(8) Grade 8
A Top of Grade
B Driver mobile crane over 45 up
to 50 tonnes
Driver multiple articulated vehicle over 53.4 up to 94 tonnes
GCM over 35 and up to 65 tonnes
capacity
C Driver multiple articulated vehicle over 53.4 up to 94 tonnes
GCM up to 35 tonnes capacity
Driver mobile crane over 35 up
to 45 tonnes
D Driver mobile crane over 25 up
to 35 tonnes
(9) Grade 9
A Driver multiple articulated vehicle over 94 tonnes GCM over 65
and up to 75 tonnes capacity
Driver of mobile crane over 60
tonnes
B Driver mobile crane over 50 and
up to 60 tonnes
(10) Grade 10
Driver multiple articulated vehicle
over 94 tonnes GCM over 80 and
up to 95 tonnes capacity
[for each additional complete
■
tonne over 95 an extra 75c as part
of the weekly wage rate for all
purposes shall be payable.]
(11) Van Driver—Salesman (as defined) shall
$6.75 per week extra.

319.40

335.30

351.80
346.10

335.70

358.70

353.40

373.40

be paid

(1) Leading Hands:
A leading hand appointed as such by the
employer and placed in charge of—
(a) not less than three and not more than ten
other workers shall be paid $17.00 per week
extra.
(b) more than ten and not more than 20 other
workers shall be paid $25.20 per week extra.
(c) more than 20 other workers shall be paid
$32.10 per week extra.
(2) Junior Workers:
(a) Rates of pay (per cent of the total wage
payable to an adult worker for the class of
work performed)
%
Under 19 years of age
70
Under 20 years of age
80
20 years of age
100
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(b) No junior under 17 years of age shall be
permitted to have sole charge of a motor
vehicle.
(3) Casual Workers:
Casual workers, being workers who are dismissed through no fault of their own before the
expiration of one week of employment shall be
paid 20 per cent in addition to the ordinary rate.
(4) Industry Allowance:
In addition to the rates prescribed in this clause
an amount of $14.10 per week shall be paid to
workers engaged under this award in rock quarries
and sand pits to compensate for dust and climatic
conditions when working in the open and for
deficiencies in general amenities and facilities.
Provided that workers in the limestone quarries of
Cockbum Cement Limited shall be paid an
amount of 38 cents per hour in lieu of the $14.10
per week referred to in this subclause.
(5) Ready Mixed Concrete Industry:
In addition to the rates prescribed in this clause
an amount of $8.35 per week shall be paid to
drivers and/or operators of ready mixed concrete
trucks.
4. Clause 7A. —Supplementary Payment: Delete this
clause and insert in lieu thereof: —
7A. —Supplementary Payment
Subgrades A of Grades 1,4 and 8 are included in this
Clause for the reason of showing the maximum points
of the broadbanded wage structure. At the date of
operation of the Order, giving effect to this Award
amendment, no employees subject to this Award
justified classification at these points.
The availability of the rates at Subgrades A of
Grades 1,4 and 8 is dependent upon subsequent Award
amendments pursuant to the Structural Efficiency
Principle.
(1) As part of the total minimum weekly wage rate
payable under this Award the following supplementary payments for an adult employee for each
grade or sub-grade are to be added to the base rates
of wages provided in Clause 7.
Amount
Per Week
$
Grade 1
A
42.20
B
41.10
C
0.50
Grade 2
A
43.10
B
42.70
Grade 3
A
43.80
B
43.50
Grade 4
A
45.10
B
44.70
C
44.30
Grade 5
A
45.90
B
45.40
C
45.00
Grade 6
A
47.20
B
46.70
C
46.20
D
45.60
Grade 7
47.90
Grade 8
A
50.30
B
49.40
C
48.60
D
47.90
Grade 9
A
51.20
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Amount
Per Week

B
Grade 10
(2) The supplementary payment payable to an employee pursuant to the provisions of this clause:
(a) shall be for all purposes of this Award.
(b) shall be decreased by $8.40 per week for
casual employees.
(3) The supplementary payments prescribed in this
clause are in substitution for over-award payments
as defined to the extent of any award wage
increase arising out of the application of minimum
rates adjustments and broadbanding increases
arising out of the September 1989 State Wage
Decision.
(4) "Over-award payment" is defined as the amount
(whether it be termed over-award payment, attendance bonus, service increment, or any term
whatsoever) which an employee would receive in
excess of the award wage which applied immediately prior to the introduction of supplementary
payments for the classification in which such
employee is engaged. Provided that such payment
should exclude overtime, shift allowances, penalty rates, disability allowances, fares and travelling time allowances and any other ancillary
payments of a like nature prescribed by this award.
5. Clause 8. —Extra Rates: Delete this clause and insert
in lieu thereof: —
8. —Extra Rates
(1) A worker who is required to cart tar (other than
in sealed containers) for immediate spreading
upon streets, tar in unsealed containers, or tarred
material for spreading upon streets; and/or who
spreads either of them upon streets—an extra
$1.30 per week.
(2) Offensive Materials:
Workers carting any of the following offensive
materials shall be paid —an extra $1.05 per week.
Bone dust, bones, blood manure, dead animals,
offal including that which is carted from hotels
and restaurants or other places in kerosene tins,
green skins, raw hides and sheep skins when
flyblown and maggoty, sausage skin casings
(except when packed in non-leaky containers for
consumption) spent oxide, hair and fleshings, soda
ash, muriate of potash, sheep's trotters (known as
"pie"), stable, cow or pig manure, meat meal,
liver meal, blood meal, T.N.T. and any other
material which the Board of Reference shall
decide from time to time is offensive material. The
Board of Reference may delete any material from
this definition.
(3) Dirty Materials:
Workers carting any of the following dirty
materials shall be paid —an extra 21 cents per
hour.
When loaded or unloaded by the driver (except
by tipping), coal, coke, briquettes, plumbage,
graphite, black lead, manganese (excluding the
article known as ferro or iron manganese) lime,
"Comaidai" lime, tallite, limil, plaster, plaster of
paris, red oxide, zinc oxide, superphosphate (in
secondhand and/or farmer's own bags), dicalcic
phosphate, yellow ochre, red ochre, charcoal,
empty flour bags, supercel in jute bags, stone dust,
refuse and/or garbage from ships in port, streetsweepings when carted as a full load, and any
materials or a particular load thereof which the
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Board of Reference may decide to be dirty. The
Board of Reference may delete any material from
this definition.
This allowance shall not apply to any packaged
goods from which the material does not leak or
seep or to any worker who is not required to
handle any of the materials named.
(4) Drivers who handle cash or cheques during any
week or portion of a week as part of their duties
and account for it shall be paid in addition to the
rate of wage prescribed by Clause 7. —Wages, as
followsFor any amount handled up to S 20 $ .70 per
week
Over $ 20 but not exceeding S 200 $1.30 per
week
Over $ 200 but not exceeding $ 600 $2.40 per
week
Over $ 600 but not exceeding $1000 $3.35
per week
Over $1000 but not exceeding $1200 $4.80
per week
Over $1200 but not exceeding $1600 $6.95
per week
Over $1600 but not exceeding $2000 $8.10
per week
Over $2000 $9.20 per week
(5) Workers carting, loading and/or unloading carbon
black except in sealed metal containers—an extra
85 cents per day extra or part thereof.
(6) A worker, who is a recognised furniture carter
engaged in removing and/or delivering furniture,
shall be paid an extra $8.90 per week.
(7) A worker who is a recognised livestock carter
carrying livestock shall be paid an extra $8.90 per
week.
(8) Driver required to act as salesman of goods in his
vehicle shall be paid an extra $1.40 per week.
(9) A worker who, in the course of his employment,
drives a vehicle with self-loading equipment
which requires the possession of a certificate of
competency, shall be paid an extra $8.50 per
week.
(10) Any employee required to drive a motor vehicle
in excess of 3.5 m in width, or transport a load in
excess of that width shall receive an additional
$1.40 per day or part thereof.
(11) Where two or more of the foregoing rates (other
than in subclauses (4), (8) and (9) of this clause)
have application, only the highest of such rates
shall be payable.
(12) A worker required to work in a van or a chamber
with a temperature of less than zero degrees
Celsius shall receive an additional 35 cents per
hour, or part thereof, for all time so worked.
6. Clause 13. —Distant Work, Board and Lodging: In
subclause (3) delete the money amount $10.00 and insert in
lieu thereof the money amount $10.30.
7. Clause 15. — Meals: In subclauses (1) and (2) delete the
money amounts $4.45 and $3.05 and insert in lieu thereof
the money amounts $4.90 and $3.35 respectively.
8. Clause 19. —Contract of Service: Delete subclause (2)
of this Clause and insert in lieu thereof:
(2) The employer shall be under no obligation to pay
for any day not worked on which the employee is
required to present himself for work except when
such absence from work is due to illness and
comes within the provisions of the sick leave
clause or such absence is on account of holidays
to which an employee is entitled under the
provisions of this award. Provided further that an
employer shall be entitled to deduct payment for
any day or portion of a day upon which the
employee cannot be usefully employed because of
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a strike by any Union within the enterprise or
because of any strike by the Union party to this
Award.
9. Clause 26.— Definitions:
A. Delete subclause (8)(a) of this clause and insert in
lieu thereof:
(8) (a) "Casual Employee" shall mean an employee
who is employed for up to but not exceeding
a duration of six weeks except where with the
written agreement of the Union, a casual
employee is engaged for the purpose of
substituting for a full-time permanent employee who is absent from work due to the
taking of long service leave which extends
beyond a six week period.
B. Insert new subclauses (10), (11) and (12) immediately following subclause (9) as follows: —
(10) "Low loader articulated vehicle" means a vehicle
consisting of a tamdem drive prime mover and a gooseneck
semi-trailer (not being a drop deck semi-trailer) with the
loading area of the semi-trailer a maximum of one metre off
the ground. The prime mover and gooseneck semi-trailer
being designed and manufactured and plated to operate at
the required mass limit.
(11) "Gross Combination Mass" means:
(a) in the case of an articulated truck or trailer
combination:
the maximum permissible mass (whether described as the gross train mass or otherwise) for
the motor vehicle and the trailers) or semitrailers) attached to it, together with the load
carried on each, as stated in any certificate that is
issued in respect of the motor vehicle by the
relevant authority or by the corresponding authority of another State or territory or that is required
by law to be painted or displayed on the motor
vehicle; and
(b) in any other case —
the maximum permissible mass (whether described as the gross vehicle mass or otherwise) for
the motor vehicle and its load (including any
trailer and its load) as stated in a certificate of
registration or other certificate that is issued in
respect of the motor vehicle by the relevant
authority or by the corresponding authority of
another State or territory or that is required by law
to be painted or displayed on the motor vehicle.
(c) this definition is inclusive of that for "Gross
Vehicle Mass".
(12) "Multiple articulated vehicle" is inclusive of
double, B double and triple articulated vehicles and rigid
vehicle and heavy trailer combinations.
10. Clause 33. — Shift Work: Immediately following this
clause insert a new Clause 34. —Award Modernisation as
follows: —
34. — Award Modernisation.
(1) The parties are committed to modernising the
terms of the Award so that it provides for more
flexible working arrangements, improves the
quality of working life, enhances skills and job
satisfaction and assists positively in the restructuring process.
(2) The Union will negotiate all matters raised by
employers for increased flexibility. Those negotiations with the Union will be on the premise that:
(a) The majority of employees covered by this
award at each enterprise must genuinely
agree to the change.
(b) No employee will lose income as a result of
the change.
(c) The Union must be party to the agreement,
and in particular, where enterprise' level
discussions are considering matters requiring
any award variation, the Union must be
invited to participate.
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(d) The Union will not unreasonably oppose any
agreement.
(e) Agreements will be ratified by the Commission.
(f) The disputes procedure will apply if agreement cannot be reached on negotiating a
change or on implementing the agreed
change.
(3) When an agreement is reached pursuant to
subclause (2) at a particular enterprise and that
agreement requires award variation the parties
will not oppose that award variation for that
particular provision in its application to the
particular enterprise.
(4) The parties agree any award matter may be raised
for negotiation under this clause.
(5) The parties agree that working parties will meet
and continue to meet with the aim of modernising
the award.
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PRINTING (SUBURBAN NEWSPAPER)
AWARD No. A 1 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Printing and Kindred Industries Union Western Australian
Branch, Industrial Union of Workers
and
Community Newspapers and Others.
No. A1 of 1987.
COMMISSIONER J.A. NEGUS.
15 May 1991.
Order.
WHEREAS the applicant sought and was granted leave to
withdraw this claim, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders: —
That the application be withdrawn by leave.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—
Variation of—
AWARDS/AGREEMENTS—
Application for—
ENGINEERING TRADES
(ROYAL AUTOMOBILE CLUB OF W.A.)
AWARD No. A 13 of 1990.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Royal Automobile Club of W.A. (Incorporated).
No. A13 of 1990.
COMMISSIONER R.N. GEORGE.
29 April 1991.
Order.
HAVING heard Ms A. Colgate on behalf of the Applicant
and Mr M. Borlase on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the application be and is hereby discontinued.
[L.S.]

(Sgd.) R.N. GEORGE,
Commissioner.

AIR CONDITIONING AND REFRIGERATION
INDUSTRY (CONSTRUCTION AND
SERVICING) AWARD
No. 10 of 1979.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Direct Engineering Services Pty Ltd and Others.
No. 514 of 1991.
COMMISSIONER R.N. GEORGE.
23 May 1991.
Order.
HAVING heard Mr F. Logan on behalf of the Applicant and
Ms K. Edwards on behalf of the Respondents, and by
consent, the Commission, being satisfied that the matter is
consistent with the Restructuring Principles enunciated by
the State Wage Case decision — September 1989 and
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the Air Conditioning and Refrigeration Industry
(Construction and Servicing) Award No. 10 of 1979 be
varied in accordance with the following Schedule and
that such variation shall have effect on and from the
16th day of May 1991.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Clause 12. —Overtime: Delete subclause (3)(f) of this
clause and insert in lieu thereof the following:
(3) (f) Subject to the provisions of paragraph (g) of
this subclause, an employee required to work
overtime for more than two hours shall be
supplied with a meal by the employer or be
paid $5.80 for a meal and if, owing to the
amount of overtime worked, a second or
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subsequent meal is required, the employee
shall be supplied with such meal by the
employer or be paid $4.00 for each meal so
required.
2. Clause 17. —Car Allowance: Delete subclause (3) of
this Clause and insert in lieu thereof the following:
(3) A year, for the purpose of this clause, shall
commence on the 1st day of July and end on the
30th day of June next following.
Rates Of Hire For Use Of Employee's
Own Vehicle On Employer's Business
Engine Displacement
(in cubic centimetres)
Over
1600 cc
Over
Area and Details
2600 cc
1600cc & Under
Rate per kilometre
-2 600 cc
36.7
47.2
42.2
Metropolitan Area
South West Land Division
37.7
48.3
43.3
North of 23.5" South Latitude
53.0
47.7
41.5
49.9
44.7
38.8
Rest of the State
Motor Cycle (in all areas)
16.3c per kilometre
3. Clause 18. —Allowance for Travelling and Employment in Construction Work: Delete the preamble of
subclause (2) and subclauses (2)(a), (b) and (c) of this clause
and insert in lieu thereof the following:
(2) An employee to whom subclause (1) of this clause
does not apply and who is engaged on construction work and who, on any day, is required by the
employer to report directly to the job shall be paid
an allowance in accordance with the provisions of
this subclause to compensate for travel patterns
and costs peculiar to the industry, which includes
mobility requirements of employees and the
nature of employment in the construction work
covered by this award.
(a) On places within a radius of 50 kilometres
from the General Post Office, Perth —$9.80
per day.
(b) For each additional kilometre to a radius of
60 kilometres from the General Post Office,
Perth — 50 cents per kilometre.
(c) Subject to the provisions of paragraph (d)
hereof work performed at places beyond 60
kilometres radius from the General Post
Office, Perth shall be deemed to be distant
work unless the employer and the employees,
with the consent of the union, agree in any
particular case that the travelling allowance
for such work shall be paid under this clause,
in which case an additional allowance of 50
cents per kilometre shall be paid for each
kilometre in excess of the 60 kilometres
radius.
4. Clause 19. —Distant Work: Delete subclauses (6) and
(7) of this Clause and insert in lieu thereof the following:
(6) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance
of $19.90 for any week-end such employee returns
home from the job, but only if—
(a) the employer has been advised of the
intention not later than the Tuesday immediately preceding the week-end in which the
employee so returns;
(b) the employee is not required for work during
that week-end;
(c) the employee returns to the job on the first
working day following the week-end; and
(d) the employer does not provide, or offer to
provide, suitable transport.
(7) Where an employee, supplied with board and
lodging by the employer, is required to live more
than 800 metres from the job, such employee shall
be provided with suitable transport to and from
that job or be paid an allowance of $8.*70 per day,
provided that where the time actually spent in
travelling either to or from the job exceeds 20
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minutes, that excess time shall be paid for at
ordinary rates, whether or not suitable transport is
supplied by the employer.

BREWERY LABORATORY EMPLOYEES AWARD
No. A 8 of 1983.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.40 —award variation pursuant to
structural and efficiency principle
The Association of Draughting, Supervisory and Technical
Employees Western Australian Branch
and
Swan Brewery Co Limited.
No. 832 of 1988.
various
brewery
COMMISSIONER S.A. KENNEDY.
23 December 1988.
Order.
HAVING heard Mr K. Ross on behalf of the applicant and
Mr P. McGuire on behalf of the respondent, the Commission, pursuant to the powers conferred on it by the Industrial
Relations Act 1979 and having been satisfied that the
applicant has formally committed itself to co-operate in a
review of the Award to give effect to the Structural
Efficiency Principle of the State Wage Principles which
issued on 9 September 1988 and that until 1 July 1989 the
applicant will not pursue any extra claims, award or
overaward, except when consistent with the State Wage
Principles, and with the consent of the parties, hereby
order —
That the Brewery Laboratory Employees Award No.
A 8 of 1983.
(1) be amended in accordance with the following
Schedule to provide for the inclusion of Clause
2A. —State Wate Principles—September 1988 to give
effect to the applicant's "no extra claims" commitment with effect from the 16th September 1988 and the
provisions of paragraph 4 of the General Order No. 730
of 1988 dated 9 September, 1988.
(2) be varied by increasing the wage rate applicable
immediately prior to the date of this Order by 3% with
effect on and from the 16th September 1988 in
accordance with the rates specified in Column A of the
following Schedule.
(3) be further varied by increasing the wage rates
resulting from the increase specified in paragraph (2)
of this Order by a flat amount of $10.00 per week with
effect on and from the 16th March 1989 in accordance
with the rates specified in Column B of the following
Schedule.
S. A. KENNEDY,
Commissioner.

Schedule.
1. Clause 2. —Arrangement: Insert "2A. —State Wage
Principles—September 1988" after "2. —Arrangement".
2. Clause 2A. —State Wage Principles —September 1988:
Insert new Clause after Clause 2. — Arrangement:
2A. —State Wage Principles—September 1988.
(1) It is a term of this Award that the union undertakes,
until 1 July 1989, not to pursue any extra claims, award or
overaward, except when consistent with the State Wage
Principles.
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(2) An employer on whom this Award or industrial
agreement is binding shall not increase the rate of wage
payable to an employee on 9 September 1988 or otherwise
vary the conditions of employment applicable to an
employee on that date so as to increase that employer's
labour costs, except to the extent that any such increase has
been authorised by the Commission after that date.
3. Clause 22. — Rates of Pay: Delete this Clause and insert
the following in lieu:
22.—Rates of Pay.
The minimum weekly rate payable to employees covered
by this award shall be as follows:
A
B
16/9/88 16-3/89
$
$
(a) Laboratory Workers
(i) First Year of Experience 429.70 439.70
(ii) Second Year of Experi- 451.20 461.20
ence 105% of first year
rate
(iii) Third year of experi- 461.90 471.90
ence—107.5% of First
Year Rate
(iv) Thereafter—110% of
First Year Rate
472.70 482.70
(b) Payment will be based on the percentage prescribed herein of the year of experience which the
employee as attained.
(i) Age 20 years
92%
(ii) Age 19 years
78%
(iii) Age 18 years
65%
(iv) Age 17 years
55%
A
B
16/9/88 16/3/89
$
$
(c) Draughtsmen
(i) Detail Draughtsman
Thereafter
545.80 555.80

BUILDING TRADES (CONSTRUCTION) AWARD
No. R 14 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch and Others
and
Adsigns Pty Limited and Others.
No. 344 of 1991.
COMMISSIONER R.N. GEORGE.
26 April 1991.
Order.
HAVING heard Mr P. Harris on behalf of The Construction,
Mining and Energy Workers' Union of Australia, Western
Australian Branch, the Building Trades Association of
Western Australia (Association of Workers), The Operative
Painters' and Decorators' Union of Australia, West Australian Branch, Union of Workers, The Plumbers and Gasfitters
Employees' Union of Australia, West Australian Branch,
Industrial Union of Workers and The Australian Builders'
Labourers' Federated Union of Workers, Western Australian Branch and Mr M. Crofts on behalf of the Respondents,
and by consent, the Commission, being satisfied that the
matter is consistent with the Restructuring Principles
enunciated by the State Wage Case decision — September
1989 and pursuant to the powers conferred on it by the
Industrial Relations Act 1979 hereby orders —
That the Building Trades (Construction) Award
1987 be varied in accordance with the following
schedule and that such variation shall take effect as
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from the beginning of the first pay period commencing
on or after the 12th day of April 1991.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Appendix D —North West Shelf Gas Project. Delete
this Appendix and insert in lieu the following:
Appendix D —North West Shelf Gas Project.
1. —Application.
This appendix shall apply to employees eligible to be
members of the member unions of the Building Trades
Association of Unions of Western Australia (Association of
Workers) engaged by Respondent employers to carry out
work covered within the scope of the Building Trades
(Construction) Award 1987 on construction, work associated
with the North West Shelf Gas Project, on the Burrup
Peninsula, Western Australia. In so far as builders' labourers
are employed on the project this appendix shall apply to the
Construction Village Extensions and the Administration
Block sites.
The provisions of the Building Trades (Construction)
Award 1987 shall apply to such work unless any such
provisions are inconsistent with the provisions of this
appendix, in which case the provisions of this appendix shall
prevail.
In the event of any dispute arising concerning the
application of this appendix, and agreement on the matter
cannot be reached by the parties, the matter shall be referred
to the Western Australian Industrial Relations Commission
for determination.
2. — Scope.
This appendix shall apply to all work associated with the
construction of the North West Shelf Gas Project on the
Burrup Peninsula. ■
3. —Intent.
Agreement has been reached for the terms of this
appendix with contractors, unions and employees thereby
enabling a constructive and co-operative approach to
industrial relations.
Furthermore, specific provisions are established to assist
in that approach and to ensure a minimum of non-productive
time for any reason and that the objectives of productivity,
efficiency and a satisfying and harmonious work environment are met.
The Unions also commit that there shall be "no extra
claims" in accordance with Clause 20. —No Extra Claims
of this appendix.
It is the intention of the parties to constantly work towards
the achievement and enhancement of those objectives by all
measures available to them, including adherence to the
provisions of this appendix at all times.
4. — Term.
The term of this appendix shall be for the duration of the
construction of L.N.G. Train 3 of the Project and supporting
utility systems, the Goodwyn Related Onshore facilities and
any other construction work which occurs concurrently on
the site and shall take effect from the beginning of the first
pay period commencing on or after 12 April 1991.
5. —Site Disability Allowance.
To compensate for conditions which exist and far exceed
those conditions which are provided for within the award,
including excessive dust, heat and extremes of terrain, an
employee shall be entitled to a payment of $1.31 per hour
for each hour worked.
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6.— Special Rates.
Employees shall be paid an allowance at the rate of S2.82
per hour for each hour worked to compensate for disabilities
associated with the following classes of work and in lieu of
the relevant amounts in Clause 9. —Special Rates and
Provisions of this award, whether or not such work is
performed in any one hour:
(a) dirty or offensive work;
(b) work in wet places;
(c) work in any confined space;
(d) handling charcoal, pumice, granulated cork, silicate of cotton, insulwool, slag wool, or other
recognised insulation material of a like nature, or
working in the immediate vicinity so as to be
affected by the use thereof;
(e) work in a place where fumes of sulphur or other
acid or other offensive fumes are present.
When working outside the categories here listed the
employee shall receive the appropriate additional rate
prescribed in Clause 9. — Special Rates and Provisions of
this award.
7. — Safety Footwear.
(a) Each employee when commencing on site shall be
entitled to the supply of one pair of safety boots as a free
issue.
(b) Each employee shall be entitled to a payment of ten
cents per hour for each hour worked to enable him/her to
maintain and replace his/her safety footwear as necessary.
(c) It is a condition of employment that employees wear
and maintain in good condition their safety footwear. It is
recognised by the parties to the appendix that failure to
observe these regulations may result in disciplinary action.
8. — Living Away From Home.
(a) Married employees who qualify for the provisions of
paragraph (b) of subclause (3) of Clause 21. —Living Away
From Home —Distant Work of this award and who choose
to live in a caravan, or other accommodation rather than at
a camp provided by the employer, will be paid an allowance
of $275.00 per week in lieu of the allowance prescribed
therein.
The quantum prescribed in this subclause may be
reviewed by the parties after a period of six months from
October 1, 1987 and every six months thereafter subject to
rent, caravan hire and caravan site charge, movements in
Karratha.
(b) For the purpose of this clause a married employee
includes:
(i) A person who has a de facto spouse, and
(ii) A person who is a sole parent with dependant
children.
(c) Employees who qualify for the allowance prescribed
in subclause (a) of this Clause and who elect to lawfully
return home in the event of a Christmas shut-down or over
the Easter break or for a period of annual leave or rest and
recreation leave shall be entitled to be paid the allowance
prescribed in subclause (a) of this Clause.
9. —Travel Allowance.
Employees performing work to which this appendix
applies and residing at Roebourne shall, in lieu of the
provisions of Clauses 12A. —Fares and Travelling (Except
Plumbers) and 12B. —Fares and Travelling—Plumbers
Only of this award, be paid a travel allowance of $15.50 per
day. Provided that the allowance shall not be payable where
the employer provides transport in accordance with Clauses
12A. —Fares and Travelling (Except Plumbers) or 12B.—
Fares and Travelling—Plumbers Only of this award.
10. — Rest and Recreation Leave.
Employees engaged on work to which this appendix
applies and who qualify for Rest and Recreation Leave in
accordance with subclause (8) of Clause 21. —Living Away
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From Home —Distant Work of this award shall be entitled
to such leave after 10 weeks' continuous service in lieu of
the four months' continuous service provided therein.
11. — Rostered Days Off.
Notwithstanding the provisions of subclause (a) of Clause
13. —Hours of this award the employer and the employee
may agree to accrue up to a maximum of 5 Rostered Days
Off to be taken at a mutually agreed time.
If agreement cannot be reached the Shop Steward/Union
shall be involved.
Provided that should the services of an employee
terminate with any such accrued Rostered Days Off not
taken he/she shall be given payment in lieu of those days.
12. —Rest Periods.
(a) Employees engaged on work to which this appendix
applies shall, in lieu of the provisions of subclause (2) of
Clause 14. —Rest Periods and Crib Time of the award, be
entitled to one break of ten minutes each morning and one
break of ten minutes each afternoon.
(b) An employer and employee may agree to any variation
of the provisions of this Clause to meet the circumstances
of the work in hand provided that the employer shall not be
required to make payment in excess of the time prescribed
for rest periods in this Clause.
13. — Meal Interval.
Notwithstanding the provisions of subclauses (2), (3) and
(4) of Clause 13. —Hours of this award and subject to
agreement between the employer and the employee an
employee may be required to work for up to six hours before
the cessation of work for the purpose of a meal.
14. —Meal Allowance.
Notwithstanding the provisions of Clause 20. —Meal
Allowance of this award an employee shall be entitled to a
meal allowance of the amount prescribed therein, however,
for the purposes of this clause the qualifying period of one
and one half hours overtime to be worked shall commence
at the time of the completion of the daily component of the
usual project 54 hour working week.
In all other respects the provisions of Clause 20. —Meal
Allowance of this award shall apply for the purposes of this
Clause.
15. —Special Conditions of Employment Payment.
(a) Subject to the conditions prescribed herein, an
employee who is ready, willing and available for work on
each day Monday to Saturday for not less than fifty four (54)
hours per week, except for an employee engaged on shift
work, and who works as directed by his/her employer, shall
be entitled to a payment at the rate of $118.50 per week.
Provided that an employee engaged on shift work, shall
work not less than fifty four (54) hours over his/her rostered
week.
This payment shall accrue weekly and be only paid in
consequence of termination of employment.
(b) An employee who in any week, but for absence on
paid leave in accordance with this award would have
qualified to accrue the payment under subclause (a) of this
Clause, shall be entitled to accrue such payment notwithstanding the absence on leave.
(c) An employee who is absent in any week, other than
in accordance with subclause (b) of this clause, shall be
entitled to accrue that portion only of the payment
prescribed in subclause (a) of this clause, calculated by
reference to the time worked in that week in accordance with
subclause (i) hereof.
(d) The payment prescribed in subclause (a) of this clause
shall be forfeited in any week in which an employee engages
in industrial action.
Provided that, in any week in which industrial action
occurs after an employee has complied with the provisions
of Clause 18. — Project Disputes Procedure of this appendix,
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an employee shall forfeit only that portion of the payment
as is referable to the period of industrial action, calculated
in accordance with subclause (i) hereof.
(e) An employee engaged on site for less than one week
shall accrue the payment of the allowance only for those
days which he/she worked within that week, calculated in
accordance with subclause (i) hereof.
(0 An employee commencing or terminating employment
with his/her employer after the beginning of a week shall
accrue the payment on the basis of the number of hours
worked within that week, calculated in accordance with
subclause (i) hereof.
(g) In the case of termination for misconduct or where the
employee fails to give notice in accordance with this award,
the payment will not accrue for that week.
(h) An employee who works in excess of fifty four (54)
hours per week shall be paid an additional $2.19 per hour
for each hour so worked.
(i) For the purposes of this clause payments which may
accrue or be forfeited for any portion of a week shall be
made on the basis of $2.19 per hour.
16. —Cyclone Procedure.
(a) Notwithstanding the provisions of this award and
subject to the provisions of this clause, the following shall
apply when, because of a cyclone, the employer stands down
those employed under this appendix.
(b) Each employee who —
(i) at the commencement of the cyclone period
reports for and remains at work until otherwise
directed by the employer; and
(ii) following the "all clear" resumes duty in accordance with the direction of the employer;
shall be paid for the normal rostered ordinary time and
overtime hours occurring during the stand down.
(iii) Notwithstanding the provisions of this subclause,
an employee who prior to the stand down due to
a cyclone has commenced an overtime shift shall
be paid what would have been earned on that shift
but for the stand down.
(c) An employee who, on any day during the cyclone
stand down —
(i) is required for work and is requested to do so by
the employer; and
(ii) is not willing or available to work when so
requested;
is not entitled to pay for that day.
(d) An employee who is required to remain at or who is
called out to work during the period of time in which the
operation has been stood down because of a cyclone shall
be paid for all time worked at penalty rates but not so as to
exceed a maximum of double time unless the day concerned
is a public holiday in which event the maximum payment,
subject to other provisions of this award, shall not exceed
2 1-2 times the single time rate.
(e) (i) After the "all clear" has been given each employee
shall be notified by the employer of;
(aa) the time at which normal operations are to resume;
and
(bb) the time at which employees are to resume work;
and
an employee who does not present for work at the time
referred to in subparagraph (bb) is in respect of that day only
entitled to payment for time worked.
(ii) The notification to be given by the employer to the
employee pursuant to paragraph (i) of this subclause may be
per medium of written notice or by special announcement
broadcast by radio and/or television provided that such an
announcement is repeated at not less than hourly intervals
on at least two occasions prior to the then stated time at
which normal operations are to be resumed.
(f) Where, on the day following the resumption of normal
operations or on any subsequent day, an employee cannot,
because of damage caused to the operations by the cyclone.
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be usefully employed, the employer may stand the employee
down without pay.
17.— Christmas Leave and Travel.
Employees who qualify for the provisions of Clause
10. —Rest and Recreation Leave of this appendix may return
to their home or to Perth or to any other place at Christmas —
(a) by availing himself/herself of the entitlement to
leave and travelling prior to the completion of the
next accrual period; or
(b) by availing himself/herself of leave and travelling
in advance but, if by service subsequent to the
taking of leave an entitlement to leave and
travelling does not accrue, any payment of
ordinary pay for the period of leave and the cost
of air fares shall be refunded to the employer
unless the services of the employee are terminated
by the employer through no fault of that employee.
For the purposes of this provision the employer
may deduct any amount to be refunded from any
moneys otherwise due to the employee under
his/her contract of employment.
18. —Project Disputes Procedure.
Disputes Procedures
All parties understand the importance of the Project and
in the interests of continued smooth running agree that every
endeavour will be made to resolve disputes by using the
following procedures.
The parties agree that at all times to abide by the
following procedure and work will continue without any
industrial action while the parties seek resolution.
Note 1; Site Contractors acknowledge that as negotiations
proceed during the following procedure it may be necessary
to report back to, or gain instruction from, the work force.
However, where such meetings are required, the unions
agree to minimise disruption and shall obtain the agreement
of management about timing and the venue for the meeting
otherwise work will continue as normal.
Note 2: Contractors or their representatives shall make
themselves available upon the request of the shop steward
so as to quickly deal with the grievance or claim being
raised. However, all parlies need to understand that the
process of negotiation and consultation takes time.
Note 3: The Employer shall ensure that all practices
applied during operation of the procedure are, in accordance
with safe working practices and consistent with established
custom and practice at the workplace.
Note 4: Sensible time limits shall be allowed for the
completion of steps 2 and 3 hereof. However, unless
mutually agreed between the parties at the time, these steps
could take up to three (3) working days providing the State
Union Official(s) to be involved is/are available in that time
to participate in direct negotiation.
1. The employee and/or his/her Shop Steward shall
discuss any claim and/or grievance with his/her foreperson
or supervisor.
2. If the matter is unable to be resolved the Shop Steward
shall discuss any claim or grievance with the staff member
responsible for industrial relations. If the matter remains
unresolved then it shall be brought to the attention of the
Contractor's Project Manager.
3. In the event of such negotiations not resolving the claim
or grievance the shop steward shall involve the appropriate
State Union Official who shall meet with the employer and
participate in direct negotiations in an attempt to resolve the
matter. The employer may seek the assistance of the
Confederation of Western Australian Industry, in a further
attempt to resolve the matter through direct negotiation.
If the matter is not resolved by negotiation in accordance
with steps 2 and 3 hereof, the parties shall record the
matter(s) which remain in dispute and that this procedure
has been complied with for the purposes of subclause (d) of
clause 15. —Special Conditions of Employment Payment of
this appendix.
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4. In order to allow for the peaceful resolution of
grievances the parties shall be committed to avoid stoppages
of work, lockouts or any other bans or limitations on the
performance of work while steps 2 to 3 are being followed.
5. Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the
dispute.
Demarcation
In the event of two or more unions competing for the same
work and an issue of demarcation arises, the following
procedure should apply.
All unions agree that as different unions claim different
work around the country, rather than the competing unions
resorting to industrial action in support of their claims, they
will maintain the manner or method of carrying out the work
immediately prior to the claims being made and will resolve
inter-union disputes by negotiation.
Where the union parties are unable to resolve the
demarcation they will agree to refer the matter to the
Western Australian Industrial Relations Commission or the
Australian Industrial Relations Commission.
No party shall be prejudiced as to final settlement by the
continuance of work in accordance with this procedure.
Contractors acknowledge that they will work all employees in accordance with their trade/licence or skill competence and recognise employees will be worked within their
assigned classifications.
Furthermore, where the nature of the work requires or
where circumstances arise an employer may require a
non-tradesperson to undertake duties of a routine or general
nature which he/she would not normally perform within
his/her classification but for which he/she is competent.
In such circumstances the employee will be paid at the
higher rate of pay for which he/she is classified.
19. —Safety Procedures.
1. Employee Health and Safety Representatives
Subject to the provisions of the Occupational Health,
Safety and Welfare Act 1984:
(i) Each main subcontractor will have an Employee
Health and Safety Representative and Deputy (the
Deputy to relieve during the absence of the Health
and Safety Representative), in each major construction area who will represent all employees
employed by both the subcontractor and lower tier
subcontractor in that area.
(ii) Any employee may contact the Management or
Health and Safety Representative as he/she requires. If a Health and Safety Representative does
not have the required knowledge in a specific
field, he/she may call upon a person within that
contract who has the appropriate knowledge or,
subject to authorisation by his/her supervisor, to
contact a person outside that contract who has the
appropriate knowledge.
(iii) Each Health and Safety Representative shall meet
weekly with the subcontractor's nominated Safety
Co-ordinator to discuss the subcontractor's safety
programme.
(iv) If it becomes apparent that more than one (1)
Employee Health and Safety Representative is
required on a Contract because of the nature of the
job, further discussions will take place between
the parties, (KJK, Subcontractor and Unions).
(v) There will not be any deduction of wages for time
spent on safety matters by the Health and Safety
Representative when the time so spent has been
authorised by his/her employer.
(vi) Each Health and Safety Representative will be
identified by an appropriate sticker which will be
affixed to his/her safety helmet
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2. Area Safety Advisory Committee
(i) An Area Safety Advisory Committee shall be
established in each major construction area.
The Area Safety Advisory Committee will consist of the
KJK Area Manager, KJK Accident Prevention Advisors,
Subcontractors' nominated Safety Co-ordinators and Employee Health and Safety Representatives working within
the defined area. There shall be one Employee Health and
Safety Representative for each Subcontractor working
within the defined area.
Each Subcontractor representative(s) shall only be required to attend one Area Safety Advisory Committee each
fortnight.
(ii) Subcontractors shall be designated to an Area Safety
Advisory Committee based on the Area within which the
majority of the Subcontractors work is to be performed.
(iii) The Area Safety Advisory Committee Meeting will
be held fortnightly with a duration normally of one (1) hour.
The Area Safety Advisory Committee shall review the
safety performance within that area.
3. Safety Disputes Settlement Procedure
Subject to the provisions of the Occupational Health,
Safety and Welfare Act 1984 the following procedures shall
apply in addition to those matters set out elsewhere in this
Order for the resolution of safety grievances at the work
place and shall be "the relevant procedure" for the purposes
of Section 24 of the said Act.
It is the intention of this procedure to prevent injury and
to eliminate disputes likely to cause stoppages of work and
loss of earnings.
Note: Nothing in this procedure prevents an employee
from refusing to work where he/she has reasonable grounds
to believe that to continue to work would expose him/her
or any other person to a risk of imminent and serious injury
or imminent and serious harm to his/her health.
In such cases the employee shall forthwith notify his/her
immediate supervisor and safety representative.
Safety Grievance Procedure
(i) Employees shall raise problems of a safety nature with
their Foreperson or Supervisor in the first instance.
Where an employee encounters what he/she believes to
be a safety hazard or is allocated work to perform in what
he/she considers constitutes an unsafe situation, he/she shall
immediately advise his/her Foreperson or Supervisor and
the work process in question shall not be carried out until
such time as the matter has been finally determined except
under such conditions as are agreed between the parties.
(ii) Supervisor shall immediately discuss the matter with
the employee with a view to resolving the problem without
delay.
(iii) Should the safety grievance remain unsolved, the
Management of the employees concerned, the Health and
Safety Representative with that employer in that area, and
a KJK Accident Prevention Advisor, shall meet and inspect
the work area to ascertain a resolution to the safety
grievance.
(iv) If the safety grievance is still not resolved, the
Construction Safety Branch Inspector and the appropriate
official of the Union or Unions concerned shall be advised
by the Subcontractor. The Construction Safety Branch
Inspector may be requested by any of the parties to advise
on the application and interpretation of the Occupational
Health, Safety and Welfare Act 1984 and the Occupational
Health, Safety and Welfare Regulations 1988. Nothing
herein shall limit the parties rights under the Occupational
Health, Safety and Welfare Act 1984.
(v) All parties shall endeavour to maintain continuous
productive work for those employees not in the immediate
area concerned. Employees who have refused work or have
been removed from the immediate area where a safety
hazard exists, may be allocated by the Subcontractor,
alternative work in another area in accordance with Section
27 of the Occupational Health, Safety and Welfare Act 1984.
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(vi) Provided the above safety grievance procedure is
complied with, entitlements to pay and other benefits shall
continue in accordance with Section 28 of the Occupational
Health, Safety and Welfare Act 1984.
4. Minimum Scaffold Requirements
(i) Proper access, kickboards and planks are to be lashed
to have uniformity of scaffolding around the site. Kickboards are required to be installed on all working platforms
that exceed 3 metres in height.
(ii) When a licensed scaffolder is required to supervise the
erection of scaffolding and the licensed scaffolder is
completely satisfied that the requirements have been met (no
bent tubes, frames, etc.), he/she will affix his/her personal
tag to such scaffold.
(iii) Any scaffold to be built above six (6) metres from
the ground must be erected under the direct visual
supervision of a licensed scaffolder.
(iv) Any tubular scaffolding to be built, as referred to in
Schedule 6 of the Occupational Health, Safety and Welfare
Regulations 1988, must be erected under the direct visual
supervision of a licensed scaffolder.
(v) All incomplete scaffolds will have a sign placed on
them stating:
DANGER-KEEP OFF SCAFFOLDERS ONLY
(vi) Scaffolders are not expected to erect any scaffolding
if there is insufficient material, or if the material for the
scaffolding is of a sub-standard nature.
(vii) Scaffolding erected in an unworkman-like manner
will not be acceptable on the site.
(viii) Unauthorised persons shall not interfere with
scaffolds.
(ix) A person shall not do the work of an unlicensed
scaffolder unless:
(a) He/she has been issued with a "permit" by a KJK
on-site Accident Prevention Advisor following
advice from the Employer that the proposed
unlicensed scaffolder has had suitable experience.
Suitable experience shall mean that a person has
had a minimum of 3 months experience in
construction work.
(b) He/she works under the visual supervision of a
licensed scaffolder on work defined in points (iii)
and (iv) above.
An unlicensed scaffolder may perform scaffolding
work on work other than scaffolding work defined in
points (iii) and (iv) above, without the requirement to
work under the visual supervision of a licensed
scaffolder.
(x) Only persons authorised in accordance with the above
procedures shall erect scaffolding work.
5. Unsatisfactory Equipment
(i) Employees shall not be required to use unsafe or
unsatisfactory rigging or scaffolding equipment.
(ii) All chain slings shall be clearly marked with their safe
working load.
(iii) KJK shall provide an area away from the work site
where any unsatisfactory scaffolding and rigging gear may
be deposited after the Employer concerned has been
notified.
6. Transport On Site
No employee shall ride in the back of a vehicle which
does not have suitable seating and adequate covering.
7. Excavations or Trenches
An employee shall not enter an excavation or trench, as
referred to in Division 4 of Part 9 of the Occupational
Health, Safety and Welfare Regulations 1988, unless that
excavation or trench has been inspected by an inspector of
the Construction Safety Branch or a KJK Site Accident
Prevention Advisor.
8. Excavation and Driving of Pegs Procedure
Prior to any excavation or peg driving below grade is
commenced anywhere on the site, details of the proposed
excavation location, method and reasons are to be submitted
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to KJK for approval in accordance with the Excavation
Permit Procedure.
Under no circumstances shall any excavation or peg
driving proceed until the employee carrying out the work has
an approved permit which he/she has signed and the
excavation area has been marked showing any other services
in the area.No employee is expected to perform such work
unless he/she has a copy of the Excavation Permit in his/her
possession.
20. — No Extra Claims.
It is a condition of this appendix that the Unions undertake
for the term of this appendix not to pursue any extra claims
in respect to construction work on the Burrup Peninsula
except for progressive updating of existing matters to
include all applicable State Wage Case decisions and
consistent with State Wage Case Principles.
21. —Saving.
Neither this appendix nor any part thereof shall be used
by the employers or the Unions before any Industrial
Tribunal or in private negotiation in respect of proceedings
by or against any other employer or Union as it is recognised
that the conditions of this appendix relate only to the special
and isolated circumstances which exist in respect to
construction work on the Burrup Peninsula.
22. —Liberty to Apply.
Liberty is reserved to the Union to make application to
the Commission to amend this appendix in regard to a claim
for flexibility in the taking of R.D.O.'s and other accumulated leave, and the granting of Annual Leave Travel
Assistance for Non Distant Employees.

BURSWOOD HOTEL (MAINTENANCE
EMPLOYEES') AWARD
No. A6 of 1989 (R)
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch and Others
and
Burswood Pty Ltd
No. 621 of 1990 (R2).
COMMISSIONER R.N. GEORGE
19 April 1991.
Order.
HAVING heard Ms M. Robinson and with her Mr V. George
on behalf of the Australian Electrical, Electronics, Foundry
and Engineering Union (Western Australian Branch), The
Plumbers and Gasfitters Employees' Union of Australia,
West Australian Branch, Industrial Union of Workers, The
Operative Painters' and Decorators' Union of Australia,
West Australian Branch, Union of Workers and The
Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch and Mr A. Lucev (of
Counsel) and with him Mr M. Clayton on behalf of the
Respondent, and by consent, the Commission, being
satisfied that the matter is consistent with the Restructuring
Principles enunciated by the State Wage Case decision —
September 1989 and pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Burswood Hotel (Maintenance Employees')
Award, 1990 be varied in accordance with the
following Schedule and that such variation shall take

effect as from the beginning of the first pay period
commencing on or after the 25th day of March 1991.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Clause 2. —Arrangement—
(A) Delete the number and title "15 —Special Rates
and Provisions" and insert in lieu the following
number and title—
"15. Special Provisions"
(B) Following the number and title "26—Reserved
Matters" insert the following new number and
title —
"27. Training"
2. Clause 10. —Higher Duties: Delete this clause and
insert in lieu the following —
An employee engaged on duties or utilising skills
carrying a higher rate than their ordinary classification shall be paid the higher rate for the time they are
so engaged, but if they are engaged for more than two
hours of the one day or shift they shall be paid the
higher rate for the whole day or shift.
3. Clause 12. —Overtime: Delete subclause (3)(f) and
insert in lieu the following —
(f) An employee required to work overtime for more
than two hours shall be supplied with a meal by
the Company or if no meal is supplied be paid
$5.60 for a meal and, if owing to the amount of
overtime worked, a second or subsequent meal is
required they shall be supplied with each such
meal by the Company or be paid $3.80 for each
meal so required.
4. Clause 14. —Wage Rates —
(A) Delete subclauses (1), (2), (3) and (4) and insert
in lieu the following:
(1) The adult weekly wage rates payable to
employees covered by this award shall be as
follows —
Classification
Per Week
$
Electrical Fitter
473.50
Electrical Mechanic
473.50
Refrigeration Fitter
473.50
Building Tradesperson
473.50
General Trades Assistant
410.40
(2) Nominee
A licensed electrical mechanic or fitter
who acts as nominee for an electrical
contractor shall be paid an allowance of
$38.80 per week.
(3) In addition to the weekly wage rate provided
by subclause (1) of this clause an adult
employee shall be paid:
$
(a) After the completion of one
11.50
year's continuous service
(b) After the completion of two
23.30
year's service
Such payments shall be deemed part of the
weekly wage rate for all purposes of the
award.
(4) In addition to the weekly wage rate provided
by subclause (1) of this clause a leading hand
shall be paid:
(a) If placed in charge of not less
16.20
than three and not more than.
10 other employees
(b) If placed in charge of more
24.80
than 10 and not more than 20
other employees

(c) If placed in charge of more
than 20 other employees

31.90

(B) After subclause (6) insert the following new
subclauses:
(7) An employee holding either a Third Year
First Aid Medallion of the St. John Ambulance Association or a "C" Standard Senior
First Aid Certificate of the Australian Red
Cross Society, appointed by the Company to
perform first aid duties, shall be paid $6.20
per week in addition to their ordinary rate.
(8) An employee who holds, and in the course
of their employment is required to use, a
current "A" Grade or "B" Grade, or "L"
Grade or "R" Grade licence issued pursuant
to the relevant regulation in force on the 28th
day of February 1978 under the Electricity
Act 1945 shall be paid an allowance of
$12.90 per week.
(9) An employee, who is in possession of, and
is requested by the Company to use, a
plumber's licence issued by the Metropolitan
Water Supply, Sewerage and Drainage
Board, shall, in each week so requested, be
paid an allowance of $23.80 per week.
(10) A plumber holding registration in accordance
with the Metropolitan Water Supply, Sewerage and Drainage Act shall be paid $16.30
per week in addition to their ordinary rate.
(11) Structural Efficiency
(a) Arising out of the decision of 8 September 1989 in the State Wage Case and in
consideration of the wage increases
resulting from the first structural efficiency adjustment in Application No.
A6 of 1989, employees are to perform
a wider range of duties including work
which is incidental or peripheral to their
main tasks or functions and not designed to promoted deskilling within the
employee's classification structure.
(b) The parties to the award are committed
to implementing a new wage and classification structure. In making this commitment the parties:
(i) Shall determine the appropriate
range of skills applicable to each
classification contained in Clause
14. —Wage Rates of this award.
(ii) Accept in principle that the descriptions of job functions within a
new structure will be more broadly
based and generic in nature.
(iii) Intend to substitute the existing
provisions of Clause 14. —Wage
Rates with a new wage and classification structure and to make any
consequential amendments not
later than 30 September 1991, or
earlier if agreed between the parties and approved by the W.A.
Industrial Relations Commission.
(iv) Undertake that upon variation of
the award to implement a new
wage and classification structure,
employees may undertake training
for a wider range of duties and/or
access to higher levels in accordance with the definitions and
training standards laid down in the
award variation relating to a new
classification structure;
(v) Will co-operate in the transition
from the existing classification
structure to the proposed new
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structure to ensure that the transition takes place in an orderly
manner without creating false expectations or disputation,
(vi) Will create a genuine career path
for employees which allows advancement based on industry accreditation and access to training,
(vii) Will take into account in the
development of the new classification structure national relativities
and established skill levels relevant to the existing classification in
the award.
(c) In the event that there is a claim for
reclassification by an existing employee
to a higher level under any new structure
on the ground that the employee possesses the agreed equivalent skill and
knowledge gained through on-the-job
experience or on any other ground, the
following principles apply:
(i) The parties agree that the existing
award disputes avoidance procedure shall be followed.
(ii) Agreed competency standards
shall be established by the parties
in conjunction with TAPE and the
SESDA, (when operative) or any
other agreed Authority for all levels in any new classification structure before any claims for reclassification are processed.
(iii) An agreed authority (such as TAPE
or SESDA) or agreed accreditation
authority (when operative) shall
test the validity of an employee's
claim for reclassification.
(iv) Reclassification to any higher level
shall be contingent upon such
additional work being available
and required to be performed by
the Company.
(d) The parties are committed to modernising the terms of the award with an
endeavour to finalise this matter by 30
September 1991.
(12) Award Modernisation
(a) In accordance with paragraph (d) of
subclause (11) hereof, the parties are
committed to modernising the terms of
the award.
(b) The parties will discuss all matters
raised which may lead to increased
flexibility and the removal of obsolete
conditions to better reflect the realities
of modern industry practices and assist
the restructuring process. Any such
discussion with the Unions shall be on
the premise that: —
(i) The majority of employees affected by the change at the enterprise must genuinely agree;
(ii) No employee shall lose income as
a result of the change;
(iii) The Union must be a party to the
Agreement particularly where enterprise level discussions are considering matters requiring variation to the award; and
(iv) Agreements shall be ratified by the
W.A. Industrial Relations Commission.
(c) Should an agreement be reached pursuant to subclause (b) hereof and that
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agreement required variation of the
award, the parties shall support such
award variation.
(d) There shall not be limitations on any
award matter being raised for discussion.
(e) The parties agree that working parties
will continue to meet with the aim of
modernising the award.
5. Clause 15.-Special Rates and Provisions(A) Delete the number and title 15. —Special Rates
and Provisions and insert in lieu the following—
Clause 15. —Special Provisions
(B) Delete subclauses (3), (4), (5) and (6) and
renumber subclause (7) as subclause (3).
6. Clause 26.-Reserved Matters: Immediately following
this clause insert the following new clause.
Clause 27. —Training
(1) The parties to this award recognise that in order
to increase efficiency, productivity and competitiveness of industry, a greater commitment to
training and skill development is required. Accordingly, the parties commit themselves to —
(a) Developing a more highly skilled and flexible workforce;
(b) Providing employees with career opportunities through appropriate training to acquire
additional skills;
(2) Following proper consultation in accordance with
subclause (11) in Clause 14. —Wage Rates of this
award, or through the establishment of a Training
Committee, the Company shall develop a training
programme consistent with —
(a) The current and future skill needs of the
enterprise;
(b) The size, structure and nature of the operations of the enterprise;
(c) The need to develop vocational skills relevant to the enterprise and the industry
through courses conducted by accredited
educational institutions and providers.
(3) In the development of a training programme,
consideration will be given, but not be limited to
the following —
(a) The standards and competencies of skills
required for each classification;
(b) Curricula development;
(c) Training courses;
(d) Articulation and accreditation requirements
for both on and off the job training; and
(e) On the job training guide-lines.
(4) It is agreed that a Training Committee will be
established. Such Training Committee shall be
constituted by equal numbers of employer and
employee representatives and have a charter
which clearly states its role and responsibilities,
for example —
(a) Formulation of a training programme and
availability if training courses and career
opportunities to employees;
(b) Dissemination of information on the training
programme and availability of training
courses and career opportunities to employees;
(c) The recommending of individual employees
for training and reclassification;
(d) Monitoring and advising management and
employees regarding the ongoing effectiveness of the training.
(5) (a) Where, as a result of consultation in accordance with subclause (11) of Clause 14.—
Wages Rates, or through a Training Committee and with the employee concerned, it is
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agreed that additional training in accordance
with the programme developed pursuant to
subclause (2) hereof should be undertaken by
an employee, that training may be undertaken
either on or off the job and if the training is
undertaken during ordinary working hours,
the employee concerned shall not suffer any
loss of pay. The Company shall not unreasonably withhold such paid training leave.
(b) Any costs associated with standard fees for
prescribed courses and prescribed text books
(including those text books which are available in the Company's technical library)
incurred with the undertaking of training
shall be reimbursed by the Company upon
production of evidence of such expenditure.
(c) Travel costs incurred by an employee undertaking training in accordance with this
Clause, which exceed those normally incurred in travelling to and from work, shall
be reimbursed by the Company.
(6) Subclauses (2), (3), (4) and (5) hereof shall operate
as interim provisions and shall be reviewed after
nine months operation. In the meantime, the
parties shall monitor the effectiveness of those
interim provisions in encouraging the attainment
of the objectives detailed in subclause (1) hereof.
In this connection, the Unions reserve the right to
press for the mandatory prescription of a minimum number of training hours per annum, without
loss of pay, for a employee undertaking training
to meet the needs of the enterprise and the
industry.

CATERING EMPLOYEES, AND TEA ATTENDANTS
(GOVERNMENT) AWARD
No. A34 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Liquor and Allied Industries Employees' Union
of Australia, Western Australian Branch, Union of Workers
and
Hon Minister for Agriculture and Others.
No. 949 of 1990 (R).
COMMISSIONER A.R. BEECH.
13 May 1991.
Order.
HAVING heard Ms M. Drake and with her Ms S. Jackson
on behalf of the Applicant and Ms S. Bastian and with her
Ms E.M. Parker on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders —
That the Catering Employees, and Tea Attendants
(Government) Award be varied and consolidated in
accordance with the following Schedule and that the
variation to Clause 22. — Wages shall have effect from
the beginning of the first pay period commencing on
or after 1 October 1990 and all other variations shall
have effect from the beginning of the first pay period
commencing on or after the date hereof.
(Sgd.) A.R. BEECH,
(L.S.]
Commissioner.
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Schedule.
This award shall be known as the Catering Employees and
Tea Attendants (Government) Award 1982, and replaces
Award No. 21 of 1972, as varied.
2. — Arrangement.
1. Title.
2. Arrangement.
3. Area.
4. Scope.
5. Term.
6. Definitions.
7. Contract of Service.
8. Hours.
9. Additional Rates for Ordinary Hours.
10. Overtime.
11. Casual Employees.
12. Part-Time Employees.
13. Meal Breaks.
14. Meal Money.
15. Sick Leave.
16. Compassionate Leave.
17. Maternity Leave.
18. Public Holidays.
19. Annual Leave.
20. Long Service Leave.
21. Payment of Wages.
22. Wages.
23. Tea Attendants.
24. Apprentices.
25. Bar Work.
26. Higher Duties.
27. Uniforms and Laundering.
28. Protective Clothing.
29. Employee's Equipment.
30. Travelling Facilities.
31. Record.
32. Roster.
33. Change and Rest Rooms.
34. First Aid Kit.
35. Posting of Award and Union Notices.
36. Under Rate Employees.
37. Breakdowns.
38. District Allowance.
39. Grievance Procedures.
40. Leave to Attend Union Business.
41. Deduction of Union Subscriptions.
42. Trade Union Training Leave.
43. Paid Leave for English Language Training.
Schedule of Respondents
3. —Area.
This award shall have effect throughout the State of
Western Australia.
4. — Scope.
This award shall apply to all employees employed in the
calling described in Clause 22. —Wages of this award and
who are employed by the respondents to this award in
catering establishments and as Tea Attendants, as defined
in Clauses 6. —Definitions and 23. —Tea Attendants of this
award, provided that this award shall not apply to any
employee who at the date of this award is covered by any
other award registered or issued under the provisions of the
Industrial Arbitration Act 1979.
5. —Term.
The term of this award shall be for a period of one year
as from the beginning of the first pay period commencing
on or after the 19th day of November, 1982.
6. —Definitions.
(1) "Catering Establishment" shall mean any meal room,
dining room, coffee shop, tea shop, or cafeteria, and includes
any place, building, or part thereof, in or from which food
is sold or served for consumption on the premises or
elsewhere.
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(2) "Bar Attendant" shall mean an employee over the age
of 18 years who serves liquor for sale from behind a bar
counter.
(3) "Chef" shall mean an employee who is a "Qualified
Cook", (as defined in subclause (4) hereof), and who is
appointed as such by the employer.
(4) "Qualified Cook" shall mean an employee who has
completed and can produce appropriate documentary evidence to their employer to the effect that the employee has
successfully completed an apprenticeship in cooking at an
approved or recognised school or college, or who can
provide documentary evidence of having served at least six
years in Her Majesty's Armed Forces in the classification
of Cook.
(5) "Cook Employed Alone" shall mean an employee
who is employed when no other cook is employed during
the employee's shift.
(6) "Cashier" shall mean an employee who is principally
engaged upon receiving moneys in a dining room or
restaurant area.
(7) "Daily Spread of Shift" shall mean the time which
elapses from the employee's actual starting time to the
employee's actual finishing time for the day or shift.
7. — Contract of Service.
(1) Except for casual employees the contract of service
shall be on a weekly basis, provided that one week's notice
of termination may be given on either side on any working
day, or in the event of such notice not being given by the
payment by the employer or the forfeiture by the employee
as the case may be, of one week's pay.
(2) This shall not affect the right of the employer to
dismiss any employee without notice for misconduct and in
such cases wages shall be paid up to the time of dismissal
only.
(3) (a) The foregoing provisions shall not affect the right
of an employer to stand down employees without pay during
all vacation periods when no work is available. In respect
to the Tertiary Education Institutions the vacation periods
will extend to include those weeks which are calendarised
as non-teaching weeks and not requiring student attendance
on campus.
(b) The employer shall advise the employee before the
stand-down period has commenced the date of resumption
of work. Employees who fail to advise the employer at least
48 hours before the date of resumption that they are ready,
willing and available for work shall be deemed to have
terminated their contract of employment.
(4) (a) An employer may direct an employee to carry out
such duties as are within the limits of the employee's skill,
competence and training, including work which is incidental
or peripheral to the employee's main tasks or functions,
provided that such duties are not designed to promote
de-skilling.
(b) An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required,
provided that the employee has been properly trained in the
use of such tools and equipment.
(c) Any direction issued by an employer pursuant to
paragraphs (a) and (b) of this subclause shall be consistent
with the provisions of the Occupational Health, Safety and
Welfare Act 1 1987 as amended.
8. —Hours.
(1) The ordinary hours of work shall be an average of 38
per week provided that:
(a) In no case are more than forty ordinary hours
worked in any week;
(b) No more than eight ordinary hours are worked in
any one day;
(c) Ordinary hours are worked on not more than five
days in any week;
(d) Ordinary hours are worked within a daily spread
of 11 hours.
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(2) Except as provided in subclause (4) hereof, employees
shall not be required to work ordinary hours on more than
19 days in each four week roster cycle.
(3) Employee shall be rostered such that in each four week
roster cycle, rostered days off are consecutive on at least two
occasions.
(4) Notwithstanding the provisions of subclause (2)
hereof, one rostered day off in each four week roster cycle
may be accumulated to a maximum of ten days in any one
year. Such accumulated rostered days off may be taken at
a time mutually convenient to the employer and the
employee.
9. — Additional Rates For Ordinary Hours.
(1) A full-time or part-time employee who is required to
work any ordinary hours between 7.00pm and 7.00am
Monday to Friday, inclusive, shall be paid, in addition to the
appropriate wage set out in Clause 22. —Wages, an
additional payment equivalent to 15% of the wages paid for
the time so worked with a minimum payment of $1.94 per
day.
(2) An employee who is required to work any of his
ordinary hours on any day in more than one period of
employ and other than for meal breaks as prescribed by
Clause 13.-Meal Breaks of this award, shall be paid an
allowance of $1.65 per day, for such broken work period
worked.
10. —Overtime.
(1) All work performed at a time when according to an
employee's roster that employee is not rostered to work, be
overtime. Without limiting the generality of the foregoing
all work done outisde the daily spread of 11 hours, or in
excess of eight hours in one day, or in excess of 40 hours
in one week, or in excess of 152 hours in a four week roster
cycle shall be overtime provided that where rostered days
off are accumulated pursuant to Clause 8(4), 160 ordinary
hours may be worked in a four week roster cycle in which
one rostered day off is accumulated to be taken at a later,
mutually convenient time.
(2) Subject to the provisions of subclause (3) hereof, all
overtime worked between Monday to Friday, both inclusive,
and prior to 12 noon on a Saturday shall be paid for at the
rate of time and a half for the first two hours and double time
thereafter. All overtime worked after 12 noon on a Saturday
and all day on a Sunday, shall be paid for at the rate of
double time.
(3) All work done on an employee's rostered day off shall
be paid for at the rate of double time with a minimum
payment as for three hours' work.
(4) Notwithstanding anything contained in this award:
(a) an employer may require any employee to work
reasonable overtime at overtime rates and such
employee shall work overtime in accordance with
such requirements;
(b) no organisation party to this award or employee
or employees covered by this award, shall in any
way, whether directly or indirectly, be a party to
or concerned in any ban, limitation or restriction
upon the working of overtime in accordance with
the requirements of this subclause.
11. —Casual Employees.
(1) A casual employee shall mean an employee engaged
on an hourly contract of service.
(2) Casual employees shall not be engaged for less than
two consecutive hours per time.
(3) Casual employees shall be paid at the rate of time and
a half, provided that this rate shall be increased to double
time and a half for all work performed on the holidays
referred to in subclause (l)(a) of Clause 18. —Public
Holidays of this award.
(4) The provisions of clauses
9. —Additional Rates for Ordinary Hours,
15. —Sick Leave,
16. —Compassionate Leave,
17. —Maternity Leave,
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18. —Public Holidays,
19. — Annual leave and
20. —Long Service Leave
shall not apply to a casual employee.

12. —Part-Time Employees.
(1) A part-time employee shall mean an employee
engaged on a weekly contract of service, who works
regularly from week to week for not less than three or more
than seven ordinary hours per day, and not less than 15 or
more than 35 hours each week over any five days. Except
for meal breaks, the hours of work of a part-time employee
on any one day shall be continuous.
(2) Part-time employees shall be paid at the rate of time
and a quarter, provided that this rate shall be increased to
time and a half for all work performed on Saturday or
Sunday, and to double time and a half for all work performed
on the holidays referred to in subclause (l)(a) of Clause
18. — Public Holidays of this award.
(3) All work performed at times when, according to an
employee's roster, that employee is not rostered to work
shall be overtime. Without limiting the gerality of the
foregoing, all time worked by a part-time employee beyond
seven ordinary hours per day, 35 ordinary hours per week
and/or five days per week, shall be overtime and paid for
at the appropriate overtime rates prescribed in Clause
10. —Overtime of this award.
13. —Meal Breaks.
(1) Every employee shall be entitled to a meal break of
not less than one half hour nor more than one hour, after not
more than five hours of work. Where it is not possible for
the employer to grant a meal break on any day, the said meal
break shall be treated as time worked and the employee shall
be paid at the rate applicable to the employee at the time
such meal break is due, plus 50 per cent of the ordinary
hourly rate applying to such employee, until such time as
the employee is released for a meal.
(2) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break of
two hours may include a meal break.
14. —Meal Money.
When an employee is required to work overtime for more
than one hour on any day, he or she will either be supplied
with a substantial meal by the employer or be paid
$6.30 meal money.
15. —Sick Leave.
(1) (a) An employee other than a casual employee shall
be entitled to payment for non attendance on the grounds of
personal ill health or injury of one sixth of a week's pay for
each completed month of service.
(b) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the employee leaves the service
of the employer, in the event of the employee being entitled
by service subsequent to the sickness in that year to a greater
allowance than that made at the time the sickness occurred.
(2) The unused portion of the entitlement prescribed in
paragraph (a) hereof in any accruing year shall be allowed
to accumulate and may be availed of in the next or any
succeeding year.
(3) In order to acquire entitlement to payment in
accordance with this clause the employee shall as soon as
reasonably practicable advise the employer of their inability
to attend for work, the nature of their illness or injury and
the estimated duration of the absence. Provided that such
advice other than in extraordinary circumstances shall be
given to the employer within 24 hours of the commencement
of the absence.
(4) No employee shall be entitled to the benefit of this
clause unless they produce proof to the satisfaction of the
employer or representative of such sickness provided that
the employer shall not be entitled to a medical certificate for
absences of less than three consecutive working days unless
the total of such absences exceeds five days in any one
accruing year.

(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when the
employee is absent on annual leave and an employee may
apply for and the employer shall grant paid sick leave in
place of paid annual leave.
(b) Application for replacement shall be made within
seven days of resuming work and then only if the employee
was confined to his/her place of residence or a hospital as
a result of personal ill health or injury for a period of seven
consecutive days or more and produces a certificate from a
registered medical practitioner that states that the employee
was so confined. Provided that the provisions of this
paragraph do not relieve the employee of the obligation to
advise the employer in accordance with subclause (3) of this
clause if unable to attend for work on the working day next
following his annual leave.
(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time they proceeded on annual
leave and shall not be made with respect to fractions of a
day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and (c) of
this subclause, that portion of the annual leave equivalent
to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another
time mutually agreed to by the employer and the employee
or, failing agreement, shall be added to the employee's next
period of annual leave or, if termination occurs before then,
be paid for in accordance with the provisions of Clause
19. —Annual Leave.
(e) Payment for replaced annual leave shall be at the rate
of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in
Clause 19. —Annual Leave shall be deemed to have been
paid with respect to the replaced annual leave.
(6) The provisions of this clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers' Compensation Act nor to employees whose
illness or injury is the result of the employee's own
misconduct.
16. —Compassionate Leave.
(1) An employee shall, on the death within Australia of
a spouse, de facto spouse, father, mother, brother, sister,
child or stepchild be entitled on notice of leave up to and
including the day of the funeral of such relation and such
leave shall be without deduction of pay for a period not
exceeding the number of hours worked by the employee to
two ordinary working days. Proof of such death shall be
furnished by the employee to the satisfaction of the
employer.
(2) Provided that payment in respect of compassionate
leave is to be made only where the employee otherwise
would have been on duty and shall not be granted in any case
where the employee concerned would have been off duty in
accordance with his roster, or on long service leave, annual
leave, sick leave, worker's compensation, leave without pay
or on a public holiday.
17. —Maternity Leave.
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her
confinement, be entitled to maternity leave provided that she
has had not less than 12 months' continuous service with
that employer immediately preceding the date upon which
she proceeds upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time employee
but shall not include an employee engaged upon
casual or seasonal work.
(b) Maternity leave shall mean unpaid maternity
leave.
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(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period
of six weeks' compulsory leave to be taken
immediately before the presumed date of confinement and a period of six weeks' compulsory leave
to be taken immediately following confinement.
(b) An employee shall, not less than 10 weeks prior
to the presumed date of confinement, give notice
in writing to her employer stating the presumed
date of confinement.
(c) An employee shall give not less than four weeks'
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this order
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it
practicable, be transferred to a safe job at the rate and on the
conditions attaching to that job until the commencement of
maternity leave.
If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take
leave for such period as is certified necessary by a duly
qualified medical practitioner. Such leave shall be treated
as maternity leave for the purposes of subclauses (7), (8),
(9) and (10) hereof.
(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity
leave beyond 52 weeks, the period may be lengthened once
only, save with the agreement of the employer, by the
employee giving not less than 14 days' notice in writing
stating the period by which the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not less than
14 days' notice in writing stating the period by which the
leave is to be shortened.
(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee terminates
other than by the birth of a living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the birth of a living
child, it shall be the right of the employee to resume work
at a time nominated by the employer which shall not exceed
four weeks from the date of notice in writing by the
employee to the employer that she desires to resume work.
(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of an employee not then on
maternity leave terminates after 28 weeks other than by the
birth of a living child then —
(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, or
(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of
or in addition to special maternity leave, to such
paid sick leave as to which she is then entitled and
which a duly qualified medical practitioner certifies as necessary before her return to work.
(b) Where an employee not then on maternity leave
suffers illness related to her pregnancy, she may take such
paid sick leave as to which she is then entitled and such
further unpaid leave (to be known as special maternity leave)
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as a duly qualified medical practitioner certifies as necessary
before her return to work, provided that the aggregate of paid
sick leave, special maternity leave and maternity leave shall
not exceed 52 weeks.
(c) For the purposes of subclauses (7), (8) and (9) hereof,
maternity leave shall include special maternity leave.
(d) An employee returning to work after the completion
of a period of leave taken pursuant to this subclause shall
be entitled to the position which she held immediately
before proceeding on such leave or, in the case of an
employee who was transferred to a safe job pursuant to
subclause (3), to the position she held immediately before
such transfer.
Where such position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which she is capable of performing, she shall
be entitled to a position as nearly comparable in status and
salary or wage to that of her former position.
(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks.
(a) An employee may, in lieu of or in conjunction with
maternity leave, take any annual leave or long service leave
or any part thereof to which she is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave),
shall not be available to an employee during her absence on
maternity leave.
(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any
purpose of the award.
(9) Termination of Employment
(a) An employee on maternity leave may terminate her
employment at any time during the period of leave by notice
given in accordance with this award.
(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or of her
absence on maternity leave, but otherwise the rights of an
employer in relation to termination of employment are not
hereby affected.
(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of returning
to her work by notice in writing to the employer given not
less than four weeks prior to the expiration of her period of
maternity leave.
(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled to the
position which she held immediately before proceeding on
maternity leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause (3), to the
position which she held immediately before such transfer.
Where such position no longer exists but there are other
positions available for which the employee is qualified and
the duties of which she is capable of performing, she shall
be entitled to a position as nearly comparable in status and
salary or wage to that of her former position.
(11) Replacement Employees
(a) A replacement employee is an employee specifically
engaged as a result of an employee proceeding on maternity
leave.
(b) Before an employer engages a replacement employee
under this subclause, the employer shall inform that person
of the temporary nature of the employment and of the rights
of the employee who is being replaced.
(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in order to
replace an employee exercising her rights under this clause,
the employer shall inform that person of the temporary
nature of the promotion or transfer and of the rights of the
employee who is being replaced.
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(d) Provided that nothing in this subclause shall be
construed as requiring an employer to engage a replacement
employee.
(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where her
employment continues beyond the 12 months qualifying
period.
18. —Public Holidays.
(1) (a) The following days or the days observed in lieu
shall, subject as hereinafter provided be allowed as holidays
without deduction of pay namely, New Year's Day,
Australia Day, Good Friday, Easter Monday, Anzac Day,
Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day. Provided that another day may
be taken as a holiday by arrangement between the parties
in lieu of any of the days named in the subclause.
(b) When any of the days mentioned in paragraph (a)
hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday, and when Boxing
Day falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.
(2) Whenever any of the days referred to in subclause
(l)(a) hereof falls on an employee's ordinary working day
and the employee is not required to work on such a day, the
employee shall be paid for the ordinary hours the employee
would have worked on such day had it not been a holiday.
Where an employee's rostered day off coincides with any
of the holidays referred to in subclause (l)(a) hereof, such
employee shall receive one day's additional pay at ordinary
rates from the employer.
(3) Any employee required to work on a holiday shall be
paid for the time worked at the rate of double time and one
half.
(4) When an employee is off duty owing to leave without
pay, any holiday falling during such absence shall not be
treated as a paid holiday. Where the employee is on duty or
is available on the whole of the working day immediately
preceding a holiday or resumes duty or is available on the
whole of the working day immediately following a holiday,
as prescribed in this clause, the employee shall be entitled
to a paid holiday on all such holidays.
(5) Whereas—
(a) a day is proclaimed as a public holiday or as a
public half-holiday under section 7 of the Public
and Bank Holidays Act 1972; and
(b) that proclamation does not apply throughout the
State or to the metropolitan area of the State,
that day shall be a whole holiday or, as the case may be,
a half holiday for the purpose of this award within the
district or locality specified in the proclamation.
19. —Annual Leave.
(1) Except as hereinafter provided, a period of four
consecutive weeks' leave with payment of ordinary wages
as prescribed shall be allowed annually to an employee by
the employer after a period of twelve months' continuous
service with such employer.
(2) "Ordinary wages" for an employee shall mean the
rate of wage including service pay the employee has
received for the greatest proportion of the calendar month
prior to his taking the leave.
(3) If any award holiday falls within an employee's period
of annual leave and is observed on a day which in the case
of that employee would have been an ordinary working day,
there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.
(4) If after one month's continuous service in any
qualifying twelve monthly period an employee lawfully
terminates his/her employment or the employment is
terminated by the employer through no fault of the
employee, the employee shall be paid 2.92 hours' pay at the
ordinary rate of wage in respect of each completed week of
continuous service in that qualifying period.
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(5) In addition to any payment to which the employee may
be entitled under subclause (4) of this clause, an em ee
whose employment terminates after he/she has completed
a twelve monthly qualifying period and who has not been
allowed leave prescribed under this award in respect of that
qualifying period, shall be given payment in lieu of that
leave unless; —
(a) the employee has been justifiably dismissed for
misconduct; and
(b) the misconduct for which the employee has been
dismissed occurred prior to the completion of that
qualifying period.
(6) An employee may be rostered off and granted annual
leave with payment of ordinary wages as prescribed prior
to having completed a period of twelve months' continuous
service, in which case should the services of such employee
terminate or be terminated prior to the completion of twelve
months' continuous service, the said employee shall refund
to the employer the difference between the amount received
for wages in respect of the period of their annual leave and
the amount which would have accrued to the employee by
reason of the length of service up to the date of the
termination of their services.
(7) (a) Subject to subclause (3) of this clause, when
computing the annual leave due under this clause, no
deduction shall be made from such leave in respect of the
period that an employee is on annual leave and/or holidays.
Provided that no deduction shall be made for any approved
period an employee is absent from duty through sickness,
with or without pay, unless the absence exceeds three
calendar months, in which case deduction may be made for
such excess only.
(b) Approved periods of absence from work caused
through accident sustained in the course of employment
shall not be considered breaks in continuity of service, but
the first six months only of any such period shall count as
service for the purpose of computing annual leave.
(8) When work is closed down for the purpose of allowing
annual leave to be taken, employees with less than a full
year's service shall only be entitled to payment during such
period for the number of days' leave due to them. Provided
that nothing herein contained shall deprive the employer's
right to retain such employees during the close down period
as may be required.
(9) Employees regularly working for the Government
north of south latitude 26 shall be paid 1 (one) week
additional leave per year and allowed to accumulate annual
leave for two years, subject to the convenience of the
Department. Such employees who proceed to Fremantle and
Geraldton during the period of such leave shall be allowed
once in each two years reasonable travelling time on the
forward and return journeys between the place of their
employment and either of the said ports.
(10) The annual leave prescribed in subclause (1) of this
clause may with the consent of the employee and the
employer be taken in two portions provided that no portion
shall be less than two consecutive weeks
Annual Leave Loading
(11) During the period of annual leave an employee shall
receive a loading calculated on the rate of wage prescribed
by subclause (2) hereof. This loading shall be 17-1-2 per
cent provided that in no case shall the loading for four
weeks' leave exceed the amount set out in the Commonwealth Bureau of Census and Statistics publication for
"Average Weekly Earnings per Male Employed Unit" in
W.A. for the September quarter immediately preceding the
date of accrual of such leave.
The loading prescribed by this subclause shall not apply
to proportionate leave on termination.
20. —Long Service Leave.
The conditions governing the granting of Long Service
Leave to government wages employees generally shall
apply to employees covered by this award.
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21. — Payment of Wages.
(1) (a) The employer may elect to pay employees in cash,
by cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employee.
The day that the credit transfer is credited to the employee's
account shall be deemed to be the date of payment.
(b) Payment shall be made within three working days
from the last day of the pay period and if in cash or by
cheque shall be made during the employee's ordinary
working hours.
(c) No employer shall change its method of payment to
employees without first giving them at least four weeks'
notice of such change.
(d) No employee shall be required to accept a change in
the method of payment if such change causes hardship. Any
dispute concerning hardship in a particular case shall be
referred to the Industrial Relations Commission.
(2) (a) The employer may elect to pay employees weekly
or fortnightly in accordance with subclause (1) of this
clause.
(b) No employer shall change the frequency of payment
to employees without first giving them and the Union at
least four weeks' notice of such change.
(c) The method of introducing a fortnightly pay system
shall be by the payment of an additional week's wages in
the last weekly pay before the change to fortnightly pays to
be repaid by equal fortnightly deduction made from the next
and subsequent pays provided the period for repayment shall
not be less than 20 weeks or some other method agreed upon
by the Union and employer.
(3) For the purpose of effecting the rostering off of
workers as provided by this award, such wages may be either
for the actual hours worked each week; or an amount being
the calculated weekly average of the wages accruing over
the two or three or four as the case may be, consecutive
weekly period.
(4) An employee who lawfully terminates their employment or is dismissed by the employer for reasons other than
misconduct, shall be paid all wages due to them by the
employer on the day of termination of employment
(5) At the time of being paid, each employee shall be
issued with a statement by the employer showing the gross
wages and allowances due to them and all deductions made
therefrom.
22. — Wages.
It is a term of this Award that the Union undertakes for
the duration of the Principles determined by the Commission in Court Session in Matter No. 1940 of 1989 not to
pursue any extra claim, award or overaward except where
consistent with the State Wage Principles.
The following shall be the minimum rates of wage
payable to employees covered by this award: —
Chef
351.20
Qualified Cook
325.40
Cooks Employed Alone
307.90
Other Cooks
304.60
Bar Attendant
307.40
Waiter/Waitress
300.20
Steward/Stewardess
300.20
Cashier
307.40
Counterhand
300.20
Tea Attendant
297.20
Kitchenhand
297.20
General Hand
297.20
(2) In addition to the above salary service pay will be paid
for each year of service at the following rates:
Year 1
$49.70
Year 2
$54.30
Year 4 and thereafter
$58.30
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(3) Leading Hands —
"An employee (other than a Chef) who is appointed and
placed in charge of other employees by the employer shall
be paid the following rates in addition to his or her normal
wage per week: —
$
(a) If placed in charge of less than six
8.30
employees
(b) If placed in charge of six to ten
11.10
employees
(c) If placed in charge of 11 to 20 employ12.80
ees
(d) If placed in charge of more than 20
21.40
employees
23. — Tea Attendants.
The following special provisions shall apply to tea
attendants —
(1) The provisions of Clauses 11. —Casual Employees, 12. —Part-Time Employees, (with the exception of subclause (5) for part-time employees),
13. — Meal Breaks and 34. — Roster, of this award,
shall not apply to tea attendants generally and the
provisions of Clauses 9. —Additional Rates for
Ordinary Hours, 15. —Sick Leave, 16. —Compassionate Leave, 18. —Public Holidays and 19.—
Annual Leave shall not apply to casual or
part-time tea attendants. The provisions of Clause
20. —Long Service Leave shall not apply to casual
tea attendants.
(2) Definitions—
(a) 'Tea Attendant" shall mean an employee
engaged either wholly or for the major and
substantial part of her working time making
and/or service morning and/or afternoon teas,
washing up and other duties in connection
with such work;
(b) 'Part time" employee means any employee
regularly employed for a lesser number of
hours than forty per week.
(c) 'Casual Employee" means an employee who
is engaged to work less than one week.
(3) Contract of Service —
(a) The contract of service shall, except in the
case of a casual engagement, be by the week,
terminable on either side by the giving of one
week's notice or, in the event of such notice
not being given, by the payment or forfeiture
as the case may be of one week's pay.
(b) The contract of service for an employee who
is not regularly employed from week to week
shall be a casual engagement by the hour
provided that an employee shall not be
engaged for less than two hours on any one
day.
(4) Additional Rates —
Part-time employees shall be paid 25% in
addition to the rates prescribed in Clause 22.—
Wages, of this award. Casual employees shall be
paid 50% in addition to the rates prescribed in
Clause 22. —Wages, of this award.
24. — Apprentices.
(1) Apprentices may be taken to the trade of cooking in
the ratio of one apprentice for every two or fraction of two
(the fraction being not less than one) journeymen employed
and shall not be taken in excess of that ratio unless —
(a) the Union so agrees; or
(b) the Commission so determines
(2) Wages (per week) expressed as a percentage of the
"Tradesman's Rates' —
(a) Four Year Term—
%
First year
42
Second year
55
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%
Third year
75
Fourth year
88
(b) Three and a Half Year Term —
First six months
42
Next year
55
Next following year
75
Final year
88
(c) Third Year Term —
First year
55
Second year
75
Third year
88
(d) For the purposes of this subclause the term
"Tradesman's Rate" means the total rate payable
to a "Qualified Cook", as prescribed in Clause
22. — Wages, of this award.

25.-Bar Work.
Any employee other than a Bar Attendant, who in
addition to their normal duties is required to dispense liquor
from a bar, shall be paid a flat rate of 65 cents per day in
addition to the rate prescribed for such normal duties.
26. —Higher Duties.
(1) Any employee performing work for two or more hours
in any day on duties carrying a higher prescribed rate of
wage than that in which they are engaged, shall be paid the
higher wage for the time so employed, provided that where
an employee is engaged for more than half of one day or shift
on duties carrying a higher rate the employee shall be paid
the higher rate for such day or shift.
(2) Any employee who is required to perform duties
carrying a lower prescribed rate of wage, shall do so without
any loss of pay.
27. —Uniforms and Laundering.
Where uniforms are required to be worn by the employer
they shall be supplied and laundered by the employer and
remain the property of the employer, provided that in lieu
of the employer laundering same, the employee shall be paid
$2.15 per week for such laundering. Provided further that
any employee employed as a Cook shall be paid $3.20 per
week for laundering.
28. — Protective Clothing.
(1) Employees who are required to wash dishes, or
otherwise handle detergents, acids, soaps or any injurious
substances, shall be supplied with rubber gloves free of
charge by the employer, or be paid an allowance of $1.05
per week in lieu.
(2) Where the conditions of work are such that employees
are unable to avoid their clothing becoming dirty or wet,
they shall be supplied with suitable protective clothing free
of charge by the employer.
(3) Where the conditions of work are such that employees
are unable to avoid their feet becoming wet, they shall be
supplied by the employer free of charge with suitable
protective footwear.
(4) All articles supplied shall remain the property of the
employer and shall be returned when required, in good order
and condition, fair wear and tear excepted.
29. —Employee's Equipment.
All knives, choppers, tools, brushes, towels and other
utensils, implements and material which may be required to
be used by the employee for the purpose of carrying out their
duties, shall be supplied by the employer free of charge.
Provided that where an employee is required by the
employer to use his own knives he shall be paid an
allowance of $6.00 per week.
30.—Travelling Facilities.
(1) Where an employee is detained at work until it is too
late to travel by the last ordinary bus, train or other regular
public conveyance to their usual place of residence the
employer shall provide proper conveyance free of charge.
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(2) If an employee is required to start work before the first
ordinary means of public conveyance (hereinbefore described) is available to convey them from their usual place
of residence to the place of employment, the employer shall
provide a conveyance free of charge.
(3) The provisions of subclauses (1) and (2) of this clause
do not apply to an employee who usually has their own
means of conveyance.
31. —Record.
(1) The employer shall keep, or cause to be kept, a time
and wages record wherein shall be entered the following
information:
(a) The full name, and occupation of each employee
employed and whether the employee is being
employed on a full-time, part-time or casual
contract of service;
(b) The time each employee commences and finishes
work each day, including any breaks in shift;
(c) The number of hours worked each day by each
employee and the total hours worked each pay
period;
(d) The wages and (if any) overtime and allowances
paid to each employee each pay period;
(e) The age of any employee employed on junior rates
of pay.
(2) The record shall be open for inspection to a duly
accredited representative of the union during ordinary office
hours. Such representative shall be permitted time to inspect
the record and, if he requires shall be allowed to take any
extract or copy of any of the information contained in the
record.
32. — Roster.
(1) A roster of the working hours of each employee shall
be exhibited in such place by the employer so as it may be
conveniently and readily seen by each employee.
(2) Such roster shall show:
(a) the name and occupation of each employee;
(b) the hours to be worked by each employee each day
and the breaks in shift to be taken.
(3) The roster shall be open for inspection to a duly
accredited representative of the union at such time as the
"record" is so open for inspection.
(4) Such rosters shall be drawn up in such a manner as
to show the working hours ach employee for at least one
week in advance of the date of the roster and may only be
altered on account of the sickness of an employee, or by
mutual consent between the employee and the employer
concerned.
(5) In addition to the roster of working hours as prescribed
by subclauses (l)-(4) of this clause, a roster of working days
and rostered days off for each employee shall be maintained
by the employer and exhibited in such a place so as it may
be conveniently and readily seen by each employee. Such
a roster shall show working days and rostered day off at least
four weeks in advance and shall only be varied at the request
of an employee with respect to whom the variation is sought.
33. —Change and Rest Rooms.
Adequate change and rest rooms shall be provided by the
employer where such are reasonably practicable.
34. — First Aid Kit.
In each establishment the employer shall provide and
continuously maintain at a place easily accessible to all
employees an adequate First Aid Kit.
35. —Posting of Award and Union Notices.
(1) A copy of this award shall be exhibited by the
employer on the business premises in such a place where it
may be conveniently and readily seen by each employee.
(2) The Secretary of the Union, or any other duly
accredited representative of the union, shall be permitted to
post notices relating to union business in such a place where
it may be conveniently and readily seen by each employee.
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36. —Under-Rate Employees.
(1) Any employee who by reason of old age or infirmity
be unable to earn the minimum wage, may be paid such
lesser wage as may from time to time be agreed upon in
writing between the union and the employer.
(2) In the event of no agreement being arrived at, the
matter may be referred to the Board of Reference for
determination.
(3) After application has been made to the Board and
pending the Board's decision, the employee shall be entitled
to work for and be employed at the proposed lesser rate.
37. — Breakdowns.
The employer shall be entitled to deduct payment for any
day or portion of a day upon which the employee cannot be
usefully employed, because of any strike by the union or
unions affiliated with it, or by any other association or union,
or through the breakdown of the employer's machinery or
any stoppage of work by any cause which the employer
cannot reasonably prevent.
38. —District Allowance.
(1) For the purposes of this clause the following terms
shall have the following meaning:
'Dependant" in relation to an employee means:
(a) a spouse; or
(b) where there is no spouse, a child or any other
relative resident within the State who relies on the
employee for their main support;
who does not receive a district or location allowance of any
kind.
'Partial Dependant" in relation to an employee means:
(a) a spouse; or
(b) where there is no spouse, a child or any other
relative resident within the State who relies on the
employee for their main support;
who receives a district or location allowance of any kind less
than that applicable to an employee without dependants
under any award, agreement or other provision regulating
the employment of the partial dependant.
'Spouse" means an employee's spouse including de facto
spouse.
'De facto Spouse" means a person of the opposite sex to
the employee who lives with the employee as the husband
or wife of the employee on a bona fide domestic basis,
although not legally married to that person.
(2) For the purpose of this clause, the boundaries of the
various districts shall as described hereunder and as
delineated on the plan at subclause (16) of this clause.
District:
1. The area within a line commencing on coast;
thence east along latitude 28 to a point north of
Tallering Peak; thence due south to Tallering
Peak; thence southeast to Mt Gibson and Burracoppin; thence to a point southeast at the junction
of latitude 32 and longitude 119; thence south
along longitude 119 to coast.
2. That area within a line commencing on the south
coast at longitude 119 then east along the coast to
longitude 123; then north along longitude 123 to
a point on latitude 30; thence west along latitude
30 to the boundary of No. 1 District.
3. The area within a line commencing on coast at
latitude 26; thence along latitude 26 to longitude
123; thence south along longitude 123 to the
boundary of No. 2 District.

4. The area within a line commencing on the coast
at latitude 24; thence east to the South Australian
border; thence south to the coast; thence along the
coast to longitude 123; thence north to the
intersection of latitude 26; thence west along
latitude 26 to the coast.
5. That area of the State situated between the latitude
24 and a line running east from Camot Bay to the
Northern Territory border.
6. That area of the State north of a line running east
from Camot Bay to the Northern Territory border.
(3) An employee shall be paid a district allowance at the
standard rate prescribed in Column II of subclause (6) of this
clause, for the district in which the employee's headquarters
is located. Provided that where the employee's headquarters
is situated in a town or place specified in Column HI of
subclause (6), the employee shall be paid a district
allowance at the rate appropriate to that town or place as
prescribed in Column IV of subclause (6).
(4) An employee who has a dependant shall be paid
double the district allowance prescribed by subclause (3) of
this clause for, the district, town or place in which the
employee's headquarters is located.
(5) Where an employee has a partial dependant the total
district allowance payable to the employee shall be the
district allowance prescribed by subclause (3) of this clause
plus an allowance equivalent to the difference between the
rate of district or location allowance the partial dependant
receives and the rate of district or location allowance the
partial dependant would receive if he or she was employed
in a full time capacity under the Award, Agreement or other
provision regulating the employment of the partial dependant.
(6) The weekly rate of district allowance payable to
employees pursuant to subclause (3) of this clause shall be
as follows:
COLUMN I COLUMN II
COLUMN III
DISTRICT STANDARD EXCEPTIONS TO
RATE
STANDARD RATE
$ per week
Town or Place
6
50.40
Nil
5
41.20
Fitzroy Crossing
Halls Creek
Turner River Camp
Nullagine
Liveringa (Camballin)
Marble Bar
Wittenoom
Karratha
Port Hedland
4
20.70
Warburton Mission
Carnarvon
3
13.10
Meekaiharra
Mount Magnet
Wiluna
Laverton
Leonora
Cue
2
9.30
Kalgoorlie
Boulder
Ravensthorpe
Norseman
Salmon Gums
Marvel Loch
Esperance
1
Nil
Nil

COLUMN IV
RATE
$ per week
Nil
55.40
51.60
48.60
45.10
55.90
19.50
20.70

3.10
12.40

Nil

Note: In accordance with subclause (4) of this clause
employees with dependants shall be entitled to double the
rate of district allowance shown.
The allowances prescribed in this subclause shall operate
from the beginning of the first pay period commencing on
or after 1 January 1991.
(7) When an employee is on approved annual recreation
leave, the employee shall for the period of such leave, be
paid the district allowance to which the employee would
ordinarily be entitled.
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(8) When an employee is on long service leave or other
approved leave with pay (other than annual recreational
leave), the employee shall only be paid district allowance
for the period of such leave if the employee, dependants or
partial dependants remain in the district in which the
employee's headquarters is situated.
(9) When an employee leaves his or her district on duty,
payment of any district allowance to which the employee
would ordinarily be entitled shall cease after the expiration
of two weeks unless the employee's dependant/s or partial
dependant/s remain in the district or as otherwise approved
by the employer.
(10) Except as provided in subclause (9) of this clause,
a district allowance shall be paid to any employee ordinarily
entitled thereto in addition to reimbursement of any
travelling transfer or relieving expenses or camping allowance.
(11) Where an employee whose headquarters is located
in a district in respect of which no allowance is prescribed
in subclause (6) of this clause, is required to travel or
temporarily reside for any period in excess of one month in
any district or districts in respect of which such allowance
is so payable, the employee shall be paid for the whole of
such period a district allowance at the appropriate rate
pursuant to subclauses (3), (4) or (5) of this clause, for the
district in which the employee spends the greater period of
time.
(12) When an employee is provided with free board and
lodging by the employer or a Public Authority the allowance
shall be reduced to two-thirds of the allowance the employee
would ordinarily be entitled to under this clause.
(13) An employee who is employed on a part-time basis
shall be entitled to district allowance on a pro-rata basis. The
allowance shall be determined by calculating the hours
worked by the employee as a proportion of the full-time
hours prescribed by the Award under which the employee
is employed. That proportion of the appropriate district
allowance shall be payable to the employee.
(14) An employee who immediately prior to the 1st day
of July, 1988 was in receipt of district allowance at a rate
which was greater than the amount to which the employee
is entitled under this clause shall have the difference reduced
in accordance with the following:
(i) As from the first pay period commencing on or
after July 1, 1988 the difference shall be reduced
by thirty-three and one third (33 1-3%) per cent;
and
(ii) As from the first pay period commencing on or
after January 1, 1989 the difference remaining
between the amount being paid pursuant to (i)
above and that to which the employee is otherwise
entitled under this clause shall be reduced by fifty
(50%) per cent; and
(iii) As from the first pay period commencing on or
after July 1, 1989 payment shall be in accordance
with the employee's entitlement under this clause.
(15) The rates expressed in subclause (6) of this clause
shall be adjusted every twelve (12) months ending on
December 31 in accordance with the official "Consumer
Price Index" for Perth as published by the Australian
Bureau of Statistics.
The adjustment of rates shall be effective from the
beginning of the first pay period to commence on or after
the first day of January each year.
39. —Grievance Procedures.
It is the intention of this Agreement to eliminate disputes
which are liable to cause stoppages for work and loss of
earnings and it is agreed between the parties that every
endeavour will be made to amicably settle any disputes
which may arise.
(1) (a) Where any grievance, dispute or claim arises an
employee is entitled to raise the matter with the appropriate
Manager.
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(b) If a resolution of the grievance, dispute or claim is not
achieved under subclause (l)(a) hereof, the employee
concerned may refer the matter to his/her union representative who will discuss it with the Manager. At this point all
disputes and replies must be recorded in the Record of
Grievance book by the Manager or Union Representative
and signed by both the parties. The Union Representative
shall receive a copy.
(c) If the matter is not satisfactorily resolved at subclause
(l)(b) the Union Representative may discuss the matter with
Senior Management or other officer nominated by the
Manager to deal with such matters. Further comments
should be added to the Record of Grievance Book when
appropriate.
(d) If the matter is not resolved by the foregoing
discussions the Union Representative shall notify his/her
union and shall thenceforth leave the conduct of negotiations
in the hands of the union. (The Union Representative may
be employed by the union to continue negotiations).
(e) Where a matter has been referred to the union by the
Union Representative the union shall promptly take all steps
necessary under its rules and under the Industrial Relations
Act for the resolution of this matter. Prior to raising the
matter with the Industrial Relations Commission, the Union
shall contact the Department's or Authority's, industrial
relations branch, to try and resolve the dispute.
(2) (a) Where any grievance, dispute or claim arises, the
employer is entitled to raise the matter with the appropriate
employees.
(b) If a resolution of the grievance, dispute or claim is not
achieved under subclause (2)(a) the employer shall refer the
matter to the Union Representative.
(c) The Union Representative may discuss with the
employee any grievance referred to him/her by the employer, and if the matter is not satisfactorily resolved, he/she
may discuss the matter with the union.
(d) If the matter is not resolved by the foregoing
discussions the shop steward shall notify his/her union and
shall thenceforth leave the conduct and negotiations in the
hands of the union. (The Union Representative may be
empowered by the union to continue negotiations).
(e) Where a matter has been referred to the union by the
Union Representative, the union shall promptly take the
steps, necessary under its rules and the Industrial Relations
Act for a resolution of the matter.
(3) Where any dispute cannot be resolved by negotiation
or conciliation between the parties it is agreed that either
party may refer the matter to the Western Australian
Industrial Relations Commission.
(4) Initial replies to all written grievances and disputes
must be given within 24 hours.
40. —Leave to Attend Union Business.
(1) The employer shall grant paid leave during working
hours to an employee:
(a) who is required to give evidence before any
Industrial Tribunal;
(b) who as a Union-nominated representative is
required to attend negotiations and/or conferences
between the Union and the employer.
(c) when prior agreement between the Union and the
employer has been reached for the officer to attend
official Union meetings preliminary to negotiations or industrial hearings;
(d) who as a Union-nominated representative is
required to attend joint Union/management consultative committees or working parties.
(2) The granting of leave pursuant to paragraph (a) of this
subclause shall only be approved:
(a) where an application for leave has been submitted
by an employee a reasonable time in advance;
(b) for the minimum period necessary to enable the
Union business to be conducted or evidence to be
given;
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(c) for those employees whose attendance is essential;
(d) when the operation of the organisation is not being
unduly affected and the convenience of the
employer is not impaired.
(3) (a) A leave of absence provided under this clause will
be granted at the ordinary rate of pay;
(b) the employer shall not be liable for any expenses
associated with an employee attending the Union
office on business;
(c) leave of absence provided under this clause shall
include any necessary travelling time in normal
working hours.
(4) (a) Nothing in this clause shall diminish the existing
arrangements relating to the granting of paid leave for Union
business.
(b) The provisions of this clause shall not apply to
special arrangements made between the parties
which provide for unpaid leave for employees to
conduct Union business.
(5) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
employer.
41. —Deduction of Union Subscriptions.
(1) The employer shall deduct normal subscriptions as
equal amounts each pay period.
(2) Payroll Deduction Authority forms shall be completed
by employees. Where the employer requires a standard
procuration form, that form shall be used.
(3) Where required by the employer or Union, the Union
Secretary, or person acting in his/her stead, shall countersign
all forms and forward them to the employer's paymaster.
(4) (a) The employer shall commence deduction of
subscriptions from the first full pay period following receipt
of a completed Payroll Deduction Authority form and
continue deducting throughout the employee's period of
employment, except as provided in subclause (5) of this
clause or until the Authority is cancelled in writing by the
employee.
(b) Where the Payroll Deduction Authority form authorises the employer to deduct union subscriptions in
accordance with the rules of the Union, the Union shall
notify the employer in writing of the level of union
subscription to be deducted. The employer shall implement
any change to union subscriptions no later than one month
after being notified by the Union except where the Union
nominates a later date.
(5) (a) The collection of any nomination fee, arrears,
levies or fines are not the responsibility of the employer.
(b) Where a deduction is not made from an employee in
any pay period, either inadvertently or as a result of an
employee not being entitled to wages sufficient to cover the
subscription, it shall be the employee's responsibility to
settle the outstanding amount with the Union direct.
(6) The employer shall not make any deduction of
subscriptions from an employee's termination pay on
termination of service, other than normal deductions for the
preceding pay period.
(7) The employer shall forward subscriptions deducted,
together with supporting documentation, to the relevant
Union party to this award at such intervals as are agreed
between the employer and the Union.
42. —Trade Union Training Leave.
(1) Subject to the provisions of this clause:
(a) The employer shall grant paid leave of absence to
employees who are nominated by their Union to
attend short courses conducted by the Australian
Trade Union Training Authority.
(b) Paid leave of absence shall also be granted to
attend similar courses or seminars as from time to
time approved by agreement between the parties.
(2) An employee shall be granted up to a maximum of five
days' paid leave per calendar year for trade union training
or similar courses or seminars as approved. However, leave
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of absence in excess of five days and up to ten days may be
granted in any one calendar year provided that the total leave
being granted in that year and in the subsequent year does
not exceed ten days.
(3) (a) Leave of absence will be granted at the ordinary
rate of pay and shall not include shift allowances, penalty
rates or overtime.
(b) Where a public holiday or rostered day off (including
a rostered day off as a result of working a 38 hour week)
falls during the duration of a course, a day off in lieu of that
day will not be granted.
(4) Subject to subclause (3) of this clause shift workers
attending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.
(5) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
organisation not being unduly affected and to the convenience of the employer.
(6) (a) Any application by an employee shall be submitted
to the employer for approval at least four weeks before the
commencement of the course, provided that the employer
may agree to a lesser period of notice.
(b)-All applications for leave shall be accompanied by a
statement from the relevant Union indicating that the
employee has been nominated for the course. The application shall provide details as to the subject, commencement
date, length of course, venue and the Authority which is
conducting the course.
(7) A qualifying period of 12 months in government
employment shall be served before an employee is eligible
to attend courses or seminars of more than one-half day
duration. An employer may, where special circumstances
exist, approve an application to attend a course or seminar
where an employee has less than 12 months' government
service.
(8) (a) The employer shall not be liable for any expenses
associated with an employee's attendance at trade union
training courses.
(b) Leave of absence granted under this clause shall
include any necessary travelling time in normal working
hours immediately before or after the course.
43. —Paid Leave For English Language Training.
(1) Leave during normal working hours without loss of
pay shall be granted to employees from a non-English
speaking background, who are unable to meet standards of
communication to advance career prospects, or who constitute a safety hazard or risk to themselves and/or fellow
workers, or are not able to meet the accepted production
requirements of that particular occupation or industry, to
attend English training conducted by an approved and
authorised Authority. The selection of employees for
training will be determined by consultation between the
employer and the appropriate Union(s).
(2) Leave will be granted to enable employees selected
to achieve an acceptable level or vocational English
proficiency. In this respect the tuition content with specific
aims and objectives incorporating the pertinent factors at
subclause (3) hereof shall be agreed between the employer,
the Union(s), and the Adult Migrant Education Service or
other approved Authority conducting the training.
(3) Subject to appropriate needs assessment participation
in training will be on the basis of minimum of 100 hours per
employee per year.
The agreed desired proficiency level will take account of
the vocational needs of an employee in respect of
communication, safety, welfare, and productivity within
his/her current position as well as those positions to which
he/she may be considered for promotion or redeployment.
It will also take account of issues in relation to training,
retraining and multi-skilling, award restructuring, industrial
relations and safety provisions, and equal opportunity
employment legislation.
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Schedule of Respondents.
Hon. Minister for Agriculture.
Hon. Minister for Community Welfare & Housing.
Hon. Minster for Education.
Hon. Minister for Health.
Hon. Minister for Labour & History.
Hon. Minister for Land s& Forests.
Hon. Minister for Police & Prisons.
Hon. Minister for Town Planning.
Hon. Minister for Transport.
Hon. Minister for Works, Water Resources.
Aboriginal Affairs Planning Authority.
Attorney-General.
Chief Secretary.
Commissioner of Main Roads.
Fremantle Port Authority.
Government Printer.
Murdoch University.
Port Hedland Port Authority.
State Engineering Works.
State Government Insurance Office.
Western Australian Fire Brigade's Board.
Western Australian Institute of Technology.
Western Australian Museum Board.
W.A. College of Advance Education.
W.A. Meat Commission.

CLERKS' (WEST AUSTRALIAN) SPECIAL CASUAL
EMPLOYEES AGREEMENT
No. AG IS of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Newspapers Ltd
and
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch.
No. 1725 of 1990.
COMMISSIONER C.B. PARKS.
4 June 1991.
Order.
HAVING heard Ms J. Hadida on behalf of the Applicant and
Miss J.G. Bamesby on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders —
That the Clerks' (West Australian) Special Casual
Employees Agreement No. AG 15 of 1989 be varied
in accordance with the following Schedule and that
such variation shall have effect on and from the date
of this Order.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
1. Clause 1. —Title: Delete this clause and insert in lieu
thereof—
1.-Title.'
This Agreement shall be known as the Clerks' (West
Australian) Special Casual Employees Agreement and is
made between the parties pursuant to subclause (4) of Clause
11. —Wages, of the Clerks' (Wholesale and Retail Establishments) Award No. 38 of 1947, hereinafter referred to as
"the Award".

1457

2. Clause 5. —Base Rate: Delete this clause and insert in
lieu thereof—
5. —Base Rate.
The base rate of pay for employees subject to this
Agreement shall be the rate prescribed by the Award from
time to time for a clerk of 25 years of age plus seventeen
and a half per cent loading in lieu of annual leave, sick leave
and public holidays.
In addition to the amount prescribed above a loading of
6% shall be paid to employees who are required to operate
a visual display unit in the performance of their duties.
The divisor used to calculate the hourly base rate shall be
37.5.
3. Clause 6. —Shift Loadings: Delete this clause and
insert in lieu thereof—
6. —Shift Loadings.
An additional loading of 15% of the Award prescribed
rate for a clerk of 25 years of age, shall be paid for all time
worked on any intermediate or night shift worked between
Monday to Friday inclusive as defined hereunder:
Shift means work done in the daily hours of rostered
work, e.g. a shift of day work or of night work or
intermediate work.
Day work means work done between 8.00 a.m. and
6.00 p.m., night work means work done between
6.00 p.m. and 8.00 a.m. and intermediate means work
done during hours which include hours of both day and
night work.
4. Clause 7. —Saturday and Sunday Work: Delete this
clause and insert in lieu thereof—
7. —Saturday And Sunday Work.
All hours worked on a Saturday shall be paid for at the
base rate plus an additional loading of twenty five per cent
of the Award prescribed rate for a clerk of 25 years of age.
All hours worked on a Sunday shall be paid for at the base
rate plus an additional loading of seventy five per cent of
the Award prescribed rate for a clerk of 25 years of age.
5. Clause 8. —Holiday Work: Delete this clause and insert
in lieu thereof—
8. — Holiday Work.
All hours worked on a holiday prescribed by the Award
shall be paid at double time and a half of the Award
prescribed rate for a clerk of 25 years of age.
6. Clause 9. — Overtime: Delete this clause and insert in
lieu thereof—
9.—Overtime.
All time worked outside the rostered hours or 8 hours on
any day or beyond 38 hours in any week shall be paid at the
base rate multiplied by the penalty rate for such time in the
Award.

CLOTHING TRADES AWARD
No. 16 of 1972.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Western Australian Clothing and Allied Trades'
Industrial Union of Workers
and
Wilson's Silk Fair Pty Ltd and Others.
No. 2182 of 1989 (R).
COMMISSIONER S.A. KENNEDY.
14 June 1990.
Order.
HAVING heard Ms R. Geneff on behalf of the Applicant
and Ms C. FitzGibbon and with her Ms G. Marton on behalf
of the Respondents, now therefore I the undersigned,

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
pursuant to the powers conferred by the Industrial Relations
Act 1979 do hereby order—
That the Clothing Trades Award 1973 as amended
be further varied in accordance with the following
Schedule with effect from the beginning of the first pay
period commencing on or after 26th day of March
1990.
(Sgd.) S.A. KENNEDY,
[L.S.l
Commissioner.

Classification

5.

6.
Schedule.
1. Clause 18. —Wages: Delete this clause and insert the
following in lieu:
18. —Wages.
A The rates of pay in this Award have been
broadbanded as an interim step towards the
introduction of a new skills based classification
structure.
This interim broadbanding arrangement is a
measure designed to assist the future effective
implementation of skills based classification
structures presently under development. The interim arrangements will provide a basis for
employers, unions and employees, to examine and
introduce work arrangements which eliminate
impediments to multiskilling and broadbanding
the range of tasks which workers may be required
to carry out.
Subject to the provisions of Clause 26 of this
Award, employees of the classifications set out in
Clause 18 hereof shall be paid the weekly Award
rate set opposite those classifications.
B Broadbanded Rates
Wage Band
Number
1A
IB
2A
2B
3A
3B
4
5

7.

8.
9.
10.

Rate
$
278.00
288.20
297.60
304.40
310.10
317.00
326.10
340.40

(a) Order Tailoring for Males:
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or work
incidental thereto of all male outer garments
of any description (including dressing
gowns) cut and made to chart measure or cut
and made to an individual measure and
garments that are fitted on shall be as
follows:
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
1. Cutter, marking in and/or
cutting out
340.40
5
2. Trimmer marking in and/
or cutting out linings or
trimmings
317.00
3B
3. Fitter up and/or shaper
317.00
3B
4. Head of a table or bench
of machines, in charge of
four or more persons
$9.60 above appropriate
machinist rate

11.
12.
13.
14.

71 W.A.I.G.
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$

Tailor or tailoress employed in making and/or
altering coats by hand or
by machine and who in
the ordinary course of
employment is performing similar work to that
ordinarily performed by
an order tailor
Coat maker engaged on
three of any of the following operations:
(a) Canvassing foreparts by hand;
(b) Basting-under and
basting-out facings
by hand;
(c) Inserting pads,
basting on undercollars and basting-in sleeves for
try-on;
(d) Hand felling top
collars
(e) Basting-in sleeves
by hand and working sleeve heads
Employees employed
making and/or altering by
hand or by machine any
part of a dress coat, tuxedo, frock coat, dinner
jacket, or body coats of
all descriptions
Coat table hand or coat
machinist
Trouser table hand or
trouser machinist
Vest table hand or vest
machinist
Embosser, embroiderer,
comelli worker
Presser pressing off and/
or under- pressing
Examiner examining for
faults in construction
All others not herein classified

(b) Order Tailoring for Females
The weekly wage for every description of
work done in connection with order tailoring
for females which includes the making
and/or altering and/or repairing and/or work
incidental thereto of tailored female outer
garments cut and made to chart measure or
cut and made to an individual measure and
garments that are fitted on shall be as
follows:
Rate per week Wage
Classification
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
15. Cutter, marking in and/or
cutting out
16. Trimmer marking in and/
or cutting out linings or
trimmings
17. Fitter up and/or shaper
18. Head of a table or a bench
of machines, in charge of
four or more peisons
$9.60 above appropriate
machinist rate

71 W.A.I.G.
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Classification

19. Tailor or tailoress cmployed in making coats
by hand or by machine
and who in the ordinary
course of employment is
performing similar work
to that ordinarily performed by an order tailor
20. Coat maker engaged on
three of any of the following operations:
(a) Canvassing foreparts by hand;
(b) Basting-undcr and
basting-out facings
by hand;
(c) Inserting pads,
basting on undercollars and basting-in sleeves for
try-on;
(d) Hand felling top
collars
(e) Basting-in sleeves
by hand and working sleeve heads
21. Coat table hand or coat
machinist
22. Skirt maker and/or machinist
23. Outer leg wear maker
and/or machinist
24. Embosser, embroiderer,
comelli worker
25. Presser pressing off and/
or under-pressing
26. Examiner examining for
faults in construction
27. All others not herein classified

Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
S

No.

Classification

36.

Coat table hand or coat
machinist
Trouser table hand or
trouser machinist
Vest table hand or vest
machinist
Presser pressing off and/
or under pressing garments other than the garment which the employee
is making
Durable crease setters
and/or sprayers
Seam presser and/or seam
opener by machine or by
hand
Canvas fuser and/or air
operated fusing machine
operator other than on a
Hoffman type press
Embosser, embroiderer.
comelli worker
Proofer
Examiners, examining
for faults in construction:
(a) Tailor or Tailoress
(b) Others
Brusher and folder
Hand sewer of buttons.
hooks eyes, press studs
and the like
Operator,
electronic
welding machine
Operator of press stud or
rivetting machine
Transporter operator, i.e.
employee operating console
All others not herein classified

37.
38.
322.90

4

39.

40.
41.
42.
43.
44.
45.

312.80

3B

299.00

2B

295.70

2A

295.70

2A

300.20

2B

48.

307.60

3A

49.

314.00

3B

50

278.10
1A
(c) Ready Made Clothing for Males
The provisions contained in this group
shall not apply to the making of cardigans,
pullovers and knitted swimsuits in establishments of employers wherein the principal
business of such employer consists of the
knitting of materials and the making of
garments so knitted.
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or work
incidental thereto of all male outer garments
of any description (including dressing
gowns) excepting those specified in Groups
A and I shall be as follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
S
28. Cutter, laying up and/or
marking in and/or using
marker lay and/or cutting
out
326.10
4
29. Die cutter in cutting room
326.10
4
30. Trimmer marking in and/
or cutting out linings or
trimmings
317.00
3B
31. Fitter up and/or shaper
317.00
3B
32. Head of a table or a bench
of machines, in charge of
four or more persons
S6.90 above appropriate
machinist rate
33. Tailor or Tailoress
322.90
4
34. Alteration or repair hand
(tailor or tailoress)
322.90
4
35. Alteration hand (other
than tailor or tailoress) in
retail establishment
303.80
3A

46.
47.

51.
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Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
299.00

2B

295.70

2A

295.70

2A

307.60

3A

299.20

2B

293.30

2A

295.70

2A

300.20
291.50

2B
2A

320.00
299.00
288.70

3B
2B
2A

293.20

2A

288.20

IB

288.20

IB

299.00

2B

278.10

1A

(d) Order Dressmaking
The weekly wage for every description-of
work done in connection with order dressmaking which includes the making and/or
altering and/or repairing and/or adorning
and/or work incidental thereto of all female
outer garments of any description (including
dressing gowns) cut and made to an individual measure and garments that are fitted on,
other than such items of outer wearing
apparel as are specified in Group B hereof,
shall be as follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
52. Cutter, marking in and/or
cutting out
329.40
5
53. Head of a table or a bench
of machines in charge of
four or more persons
$9.60 above appropriate
machinist rate
54. Table hand or machinist
299.00
2B
55. Presser
operating
Hoffman type press or
hand iron more than
3.63 kg (8 lbs.) in weight
(not counter-balanced
307.60
3A
56. Presses pressing off and/
or underpressing—other
299.00
2B
57. Pleater making patterns
and pleating by hand or
by machine
312.90
3B
58. Pleater, rolling in by hand
or machine and/or inserting pleat into pattern
288.70
2A
59. Embosser, embroiderer,
comelli worker
300.20
2B
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Fitter-on trying on to a
customer unfinished or
finished garments
Hand sewers of buttons,
hooks, eyes, press studs
and the like
All others not herein classified

Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$

No-

Classification

78.

Pleater, roiling in by hand
or by machine and/or inserting pleat into pattern
Examiner examining for
faults in construction
Hand sewer of buttons,
hooks, eyes, press studs
and the like
Operator,
electronic
welding machine
Operator of press stud or
riveting machine
Transport operator i.e.,
emplovee operating console '
All others not herein classified

79.
293.20

2A

278.10

1A

(e) Ready Made Dressmaking and Ready Made
Tailoring for Females
The provisions contained in this group
shall not apply to the making of cardigans,
pullovers and knitted swimsuits in establishments of employers wherein the principal
business of such employer consists of the
knitting of materials and the making of
garments so knitted.
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or adorning and/or work incidental thereto of all
descriptions of ready made garments or outer
wearing apparel for females excepting those
specified in Groups B, D and I, which shall
include tea, dressing or house gowns,
blouses, fronts, collars, collarettes, cuffs and
children's garments (other than those included in Group F shall be as follows:
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
Cutter, marking in and/
or cutting out
Die cutter in cutting
room
Trimmer marking in
and cutting out linings
317.00
3B
and/or trimmings
Fitter up and/or shaper
317.00
3B
Head of a table or a
bench of machines, in
charge of four or more
persons S7.10 above
appropriate machinist
rate.
4
Tailor or Tailoress
322.90
Table hand, finisher or
machinist including the
making garment of
fronts, collars collarettes, cuffs or shoul2B
der pads
299.00
DELETED
Embosser.
Embroiderer,
Comelli
worker
300.20
2B
Alteration hand (other
than tailor or tailoress)
303.70
3A
in retail establishment
Presser pressing off
and/or underpressing
operating Hoffman
type press or hand iron
more than 3.63 kg (8
lbs.) in weight (not
3A
counter-balanced)
307.60
Presser pressing off
and/or under-press299.00
2B
ing—other
Seam presser and/or
seam opener by machine or by hand
Durable crease setter
and/or sprayer
Pleater making patterns
and pleating by hand or
by machine

80.
81.
82.
83.
84.

Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
288.70

2A

299.00

2B

293.20

2A

288.20

IB

288.20

IB

299.00

2B

278.10

1A

(f) Underclothing
The provisions contained in this group
shall not apply to establishments of employers wherein the principal business of such
employers consists of the knitting of goods
and making of garments from goods so
knitted.
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or adorning and/or work incidental thereto of all
descriptions of underclothing for females
which includes corsets, brassieres, nightgowns, pyjamas, pinafores, and aprons for
females, and sunsuits, playsuits, and similar
garments for children not exceeding eight
years of age shall be as follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
Cutter, marking in and/
85.
4
326.10
or cutting out
Die cutter in cutting
86.
4
326.10
room
Head of a table or a
bench of machines, in
charge of four or more
persons $6.90 above
appropriate machinist
rate
2A
295.70
Machinist
2A
295.70
Adornment Worker
89.
Table hand and/or fin90.
2A
294.40
isher
Presser and/or ironer
91.
operating Hoffman
type press or hand iron
more than 3.63 kg (8
lbs.) in weight (not
3A
306.80
counter-balanced)
Presser and/or ironer—
92.
2A
294.40
other
2A
294.40
Transferer
93.
94.
Examiner examining
for faults in construc2A
295.70
tion
Hand sewer of buttons,
95.
hooks, eyes, press studs
2A
293.20
and the like
Transporter operator
96.
i.e.. employee operat2A
295.70
ing console
97.
All others not herein
1A
278.10
classified
00
-J

Classification

71 W.A.I.G.
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(g) Whitework
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or adorning and/or work incidental thereto of all

71 W.A.I.G.
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descriptions of whitework which shall include all descriptions of napery and/or sheets
and/or pillow slips and/or pillow shams
and/or diapers and/or handkerchiefs and/or
towels and/or chenille bedspreads and/or
mosquito nets and/or chenille bath mats,
ironing board covers and, when made in
clothing and whitework factories, toys and/or
lamp shades and/or cot covers and/or blankets and/or bedspreads, shall be as follows:
Classification
Rate per week Wage
No.
commencing at Band
the beginning of No.
the pay period
commencing on
or afterc15/9/89
J
98.
Cutter, marking in and/
or cutting out
4
326.10
Die cutter in cutting
99.
room
4
326.10
1G0. Head of a table or a
bench of machines, in
charge of four or more
persons $6.90 above
appropriate machinist
rate
101. Machinist and/or table
hand
2A
294.40
and/or
102. Transferer
adornment worker
2A
294.40
103. Presser and/or ironer
operating Hoffman
type press or hand iron
more than 3.63 kg (8
lbs.) in weight (not
counter-balanced)
306.60
3A
104. Presser and/or ironer—
other
2A
294.40
294.40
2A
105. Examiner
3A
302.40
106. Dyer and/or bleacher
(Chenille)
2A
107. Vat attendant (Che293.30
nille)
2A
294.40
108. Divider of material
109. All others not herein
classified
IA
278.10

(h) Collars, Shirts, Ties, Scarves and Pyjamas
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or adorning and/or work incidental thereto of collars,
ties, scarves, cuffs, shirts, shirt fronts, pyjamas for males, singlets or underpants (except
knitted goods,) shall be as follows:
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
Cutter, marking in and/
or cutting out
Die cutter in cutting
room
Head of a table or a
bench of machines, in
charge of four or more
persons $6.90 above
appropriate machinist
rate
Machinist and/or table
hand and/or adornment
worker
Presser and/or ironer
operating Hoffman
type press or hand iron
more than 3.63 kg (8
lbs.) in weight (not
counter-balanced)
Presser and/or ironer—
other
Fuser
Examiner examining
for faults in constniction

n<u
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Classification

118. Transporter operator i.e.,
emplovee operating console '
119. All others not herein classified
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Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
295.70

2A

278.10

1A

(i) Industrial Clothing
The weekly wage for every description of
work done in the making and/or work
incidental thereto of industrial clothing for
males and females which includes industrial
uniforms overalls (excluding what are known
in the trade as shaped garments) boiler suits,
dust coats and industrial shorts, made from
materials other than woollen or worsted shall
be as follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
120. Cutter, marking in and/
or cutting out
326.10
4
121. Die cutter in cutting
room
326.10
4
122. Head of a table or a
bench of machines, in
charge of four or more
persons $6.90 above
appropriate machinist
rate
123. Machinist and/or table
hand
295.70
2A
124. Presser and/or ironer
operating Hoffman
type press or hand iron
more than 3.63 kg (8
lbs.) in weight (not
counter-balanced)
306.60
3A
125. Presser and/or ironer—
other
293.40
2A
126." Examiner
295.70
2A
127. Operator, electronic
welding machine
288.20
IB
128. Operator of press stud
or riveting machine
288.20
IB
129. Transporter operator
i.e., employee operating console
295.70
2A
130. All others not herein
classified
278.10
1A
(j) Headwear
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or adorning and/or work incidental thereto of any
kinds of hats, caps, bonnets, helmets, berets,
or any other kind of headwear (except such
hats as are made under the provision of the
Felt Hatting Award 1977) shall be as follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
131. Cutter other than milliner
324.20
4
132. Head of a table or a
bench of machines, in
charge of four or more
persons $6.90 above
appropriate machinist
rate 133.Hand Mocker
324.20
4
134. Machine Mocker
303.70
3A
135. Helmet maker
299.80
2B
136. Cap maker
299.80
2B

>2
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137.
138.
139.
140.

141.
142.
143.

Classification

Rate per week
commencing at
the beginning of
the pay period
commencing on
or after 15/9/89
$
Machinist and/or table
hand
295.70
Model milliner designing
original models
303.90
Milliner
295.70
Presser and/or ironer operating Hofftnan type
press or hand iron more
than 3.63 kg (8 lbs.) in
weight (not counterbalanced)
303.70
Presser and/or ironer —
other
294.40
Operator,
electronic
welding machine
288.20
All others not herein classified
278.10

Wage
Band
No.

2A
3A
2A

3A
2A
IB
1A

(k) Umbrellas
The weekly wage for every description of
work done in connection with the making
and/or altering and/or repairing and/or work
incidental thereto of any description of
umbrellas, or parasols or the like shall be as
follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
S
144. Gore cutter, marking in
and/or cutting out
317.40
3B
145. Machinist
294.40
2A
146. Examiner
294.40
2A
147. Hand ironer
294.40
2A
148. Frame maker
290.00
2A
149. Umbrella assembler,
including rib assembling, band fixing, topping. clipping in rolling. studding, pulling
up and fitting handles,
angle joints, runners,
notches, bells and
spikes
284.40
IB
150. All others not herein
classified
278.10
1A
(1) Fur Trade
The weekly wage for every description of
work done in connection with the making
and/or altering and/or remodelling and/or
repairing and/or work incidental thereto of all
types of garments or articles such as coats,
jackets, capes, headwear, scarves, collars,
cuffs, neckwear, muffs, rugs, mats and toys
made in the establishment of a furrier from
furred and/or haired and/or wooled skins
shall be as follows:
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
Cutter marking in and/
or cutting out
Head of a table or a
bench of machines, in
charge of four or more
persons $6.90 above
appropriate machinist
rate.
Nailer
Fur machinist
Machinist (other than
on fur machine) and/or
table hand
All others not herein
classified

71 W.A.I.G.

(m) Artificial Flowers and Brushed Silk Emblems
The weekly wage for every description of
work done in connection with the making
and/or work incidental thereto of all types of
artificial flowers and brushed silk emblems
shall be as follows:
No.
Classification
Rate per week Wage
commencing at Band
the beginning of No.
the pay period
commencing on
or after 15/9/89
$
157. Cutter and/or stamper
310.10
3A
158. Dyer
302.70
3A
159. Shaper of petals by
hand, with aid of curling iron and/or bowler
and assembling the petals so shaped
296.80
2B
160. Employee assembling
and/or making and/or
tying and/or pressing
artifical flowers
296.80
2B
161. Tiers and/or cutters
and/or brushers of emblems
*
296.80
2B
162. All others not herein
classified
278.10
1A
C Broadbanding Adjustment
(1) Any overaward payment applicable at the
date of the order of the Western Australian
Industrial Relations Commission State Wage
Decision 1989 shall be reduced by the
amount of difference between the broadbanded rate specified below and the weekly
wage rate which applied immediately prior
to that order for the classification concerned.
Wage Band
Rate
Number
$
278.00
1A
IB
288.20
2A
297.60
2B
304.40
3A
310.10
3B
317.00
4
326.10
5
340.40
(2) The structural efficiency increases specified
below shall be added to existing actual rates
of pay/base rates of pay for timeworkers/
payment by results workers respectively and
shall not be absorbed into any overaward or
bonus payment.
Wage Band
Increase
Number
Per Week

D No Extra Claims
It is a term of this award that the Union
undertakes for the duration of the Principles
determined by the Commission in Court Session
in Application No. 1940 of 1989 not to pursue any
extra claims, award or overaward, except where
consistent with the State Wage Case Principles.
E Structural Efficiency
In consideration of the wage increases resulting
from the first structural efficiency adjustment
payable employees are to perform a wider rate of
duties including work which is incidental or
peripheral to their main tasks or functions.

71 W.A.I.G.
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In accordance with the Structural Efficiency
Principle the parties agree to the:
(a) acceptance of classification change and new
job specifications;
(b) performance of a wider range of duties,
including work which is incidental or peripheral to the main tasks or functions;
(c) preparedness of employees to undertake
training associated with wider range of
duties;
(d) acceptance in principle that with due consultation between the relevant parties there will
be no barriers to opportunity for advancement of employees within the award structure or through access to training;
(e) co-operation in the transition from the old
structure to the new structure in an orderly
manner.
The parties to this Award have agreed that
the trialling and test procedures are to be
conducted during October 1990.

management. Senior management shall consider the matter to the Union for consideration.
(0 No change to existing work patterns/arrangements shall be introduced unless: —
(i) it is a change in relation to a matter
which is subject to trial;
(ii) a majority of the workforce affected by
the proposed change has endorsed the
proposal;
(iii) senior management has endorsed the
proposal;
(iv) the union has endorsed the proposal.
(v) All agreed changes to work patterns/
arrangements shall be incorporated
within a written Agreement, signed for
an on behalf of the employer and the
Union.
(vi) Each agreement shall be subject to
ratification by the W.A. Industrial Relations Commission

F Skill Based Classification Structure
The new classification structure shall be trialled
in companies, following agreement being reached
between the parties.

(H) Payments By Results
The parties have agreed to jointly review and
develop the Payment By Results clause. The
review shall include, but not be confined to:
(a) the establishment of an appropriate Payment
By Results rate or rates,
(b) a review of the extent to which the existing
Payment By Results clause is consistent with
the effective implementation of the structural
efficiency principle,
(c) any other matter the Commission determines
is relevant.
2. Clause 21.—Junior Workers: Delete this clause and
insert the following in lieu:

G Enterprise Flexibility— Working Pattems/Arrangements
The parties to this Award have agreed to a
procedure, consistent with the State Wage Case
Decision, to provide for enterprise flexibility in
working arrangements and patterns.
Proposed enterprise flexibility in terms of work
arrangements/patterns will be trialled in the same
companies in which skill structures are to be
trialled.
For the purpose of testing, the following
procedure will be established:
(a) A committee shall identify matters to be
subject to trial, to ensure that working
patterns and arrangements enhance flexibility and the efficiency of the industry. Without
limiting the opportunities for innovation, the
identification of matters should include, but
not be limited to pages 9, 10 and 11 of the
National Wage Case Decision, August 1989.
(b) Examination of enterprise flexibility shall
occur on a joint basis through Consultative
Committees established pursuant to the TCF
National Consultative Guidelines.
(c) Before any changes to work arrangements or
patterns are considered by the Consultative
Committee, the Union official, the whole
workforce and the section of the workforce
affected shall be advised that the changes are
to be considered and of the date and time of
the consultative committee meeting at which
the matter will be subject to initial consideration.
(d) Before any changes to work arrangements or
patterns are proposed by the Consultative
Committee, the relevant union official, the
whole workforce and the section of the
workforce affected shall have the opportunity
to examine the proposals and to express their
views on the desirability of the proposed
changes. These views shall be taken into
account by the Consultative Committee
before they finalise their proposal.
(e) Where the consultative committee makes a
proposal relating to work patterns/arrangements, the proposal shall be referred to senior

21. —Junior Workers.
(I) All Groups of
Percentage of weekly
the Industry
wage rate for Wage
Band No. 2B
16 years and under
50
16'/2 years
55
17 years
60
1772 years
65
18 years
69
1872 years
72
19 years
75
1972 years
80
20 years
85
Provided that any Junior Worker:
(a) With at least three years' and not more than
four years' experience in the clothing trades
industry, shall be paid not less than the
percentage of the appropriate male or female
rate for a 20 year old improver as the case
may be.
(b) After four years' experience in the clothing
trades industry, shall be paid the appropriate
rate for an adult male or female employee
respectively in the classification in which he
or she is employed.
(c) On attaining 20 years of age, who has had
more than two years' experience in the
clothing trades industry, shall be paid the
appropriate adult rate.
(2) Limitation
No female under the age of 18 years shall work
on a Hoffman type manually operated press.
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CLUB WORKERS' AWARD
No. 12 of 1976.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Western Australian Club (Inc) and others
and
The Federated Liquor and Allied Industries Employees'
Union of Australia, Western Australian Branch, Union of
Workers
No. 1348(1) of 1990
COMMISSIONER A.R. BEECH.
16 May 1991.
Order.
HAVING heard Mr D Jones on behalf of the Applicants and
Ms S Jackson on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Club Workers' Award No. 12 of 1976 be
varied in accordance with the following Schedule and
that such variation shall have effect:
(i) in the case of Clause 21. —Wages from the
beginning of the first pay period to commence on
or after 20 February 1991;
(ii) otherwise from the beginning of the first pay
period to commence on or after 20 March 1991.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1. Clause 2. —Arrangement: delete this clause and insert
in lieu thereof—
2. — Arrangement.
1. Title
2. Arrangement
2A. State Wage Principles —September 1989
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours
10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages
21 A. Minimum Wage —Adult Males and Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers' Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices

37.
38.
39.
40.
41.
42.
43.
44.
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(Deleted)
Australian Traineeship System
Under-Rate Workers
Prohibition of Contracting out of Award
District Allowance
Breakdowns
Maternity Leave
Trainees

2. Clause 21. —Wages: delete subclause (1) of this clause
and insert in lieu thereof—
(1) Classifications
(total wage per fortnight):
$
(1) Chef
723.10
(2) Qualified Cook
671.70
(3) Cook Employed Alone
636.70
(4) Breakfast and/or Other Cooks
630.10
(5) Bar Attendant
635.70
(6) Cellarman
651.70
(7) Head Waiter/Waitress
671.70
(8) Head Steward/Stewardess
671.70
(9) Hostess
671.70
(10) Waiter/Waitress
621.30
(11) Steward/Stewardess
621.30
(12) Housekeeper/Supervisor
686.90
(13) Night Porter
615.30
(14) Hall Porter
615.30
(15) Lift Attendant
615.30
(16) Cashier
635.70
(17) Snack Bar Attendant
621.30
(18) Butcher
671.70
(19) Kitchenhand
615.30
(20) Commissionaire and/or Car Parking Attendant
615.30
(21) Security Officer
671.70
(22) Timekeeper
635.70
(23) Storeman
630.10
(24) Housemaid
615.30
(25) Laundress
615.30
(26) Cleaner
615.30
(27) Maintenance Man
671.70
(28) Gardener
615.30
(29) Yardman
615.30
(30) General Hand
615.30
3. Clause 38. Deleted: insert the following new title and
clause —
38. —Australian Traineeship System.
(1) Scope:
This clause shall apply to a trainee employed
under the Australian Traineeship System by an
employer approved by the State Management
Committee
(2) Definitions:
For the purpose of this clause—
The "Australian Traineeship System" means a
structured system of on-the-job training with an
employer and off-the-job training in a Technical
and Further Education College or other training
provider approved by the State Management
Committee.
"Trainee" means an employee engaged under
the terms of this award and in accordance with the
provisions of an Australian Traineeship established pursuant to Section 37D of the Industrial
and Commercial Training Act 1975 and approved
by the State Management Committee.
"Traineeship Scheme" is a formal agreement
of training approved by the State Management
Committee and registered pursuant to Section 37D
of the Industrial and Commercial Training Act
1975.
"State Management Committee" means a
Committee comprising representatives from the
Confederation of Western Australian Industry, the
Trades and Labor Council of Western Australia,
Technical and Further Education (TAFE) and the
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relevant Federal and State Government Departments which approve traineeship arrangements by
agreement of each of the parties. The State
Management Committee may be established pursuant to the provisions of the Industrial and
Commercial training Act 1975, or any amendment
to or substitution of that Act, provided that any
Committee or body established in lieu of the State
Management Committee has the same representatives structure and decision making processes as
that Committee.
(3) Objective:
(a) The object of this clause is to provide the
form and substance of the conditions of
employment, including the rates of pay,
applicable to persons engaged under the
Australian Traineeship System (ATS) and
who, being a trainee under that system, is
covered by this award.
(b) An objective of the Australian Traineeship
System is to provide employment and training opportunities for young people so as to
enhance their skill levels and future employment prospects.
(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means
of written agreement in a form approved by
the State Management Committee and registered in accordance with the provision of the
Industrial and Commercial Training Act
1975.
(b) A trainee shall not be engaged on a part-time
or casual basis.
(c) The Traineeship Scheme shall be for a
minimum period of 12 months but this period
may be varied with the agreement of the
union and the employer and with the approval of the State Management Committee.
(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved
on-the-job training scheme and attend the
approved off-the-job training as prescribed in
the training system.
(b) An employer shall release a trainee from
work to attend the prescribed off-the-job
training course and shall provide the on-thejob training approved by the State Management Committee.
(c) The employer shall provide the level of
supervision in accordance with the approved
training scheme during the traineeship period.
(d) (i) Tie overall Traineeship Scheme will be
monitored by officers of the Department
of Employment and Training.
(ii) An accredited representative of the
union shall have access during ordinary
working hours to inspect the relevant
training records and work books and
subject to the approval of the employer,
which shall not be unreasonably withheld, may interview a trainee with
respect to his/her progress in the
Scheme.
(e) An employer shall not, as a consequence of
engaging a trainee pursuant to the provisions
of this clause, terminate or otherwise prejudice the employment of any full-time employee of that employer.
(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked
by trainees except to enable the requirements of
the training scheme to be effected. When overtime
and shift work are worked the relevant penalties
02359-3

and allowances of the award based on the trainee
wage will apply. No trainee shall work overtime
or shift work alone.
(7) Wage Rates:
The wage rate payable to a trainee shall be
determined by multiplying 50% of the appropriate
fortnightly wage rate prescribed by this award by
39, which represents the actual number of weeks
spent on the job, and dividing that sum by 52 to
provide a weekly wage. Such wage shall be
payable to the trainee in accordance with the
provisions of Clause 20. —Payment of Wages of
this award.

THE COCKBURN CEMENT LIMITED
LABORATORY EMPLOYEES AWARD
No. CR 175 of 1980.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Association of Draughting, Supervisory and Technical
Employees Western Australian Branch
and
Cockbum Cement Ltd.
No. 2030 of 1990 (R2).
COMMISSIONER S.A. KENNEDY.
13 May 1991.
Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr A. Tomlinson on behalf of the Respondent, and
being satisfied that the increases in rates sought reflect the
prescribed amounts pursuant to the State Wage Case
Principles as enunciated in Matter No. 1940 of 1989 and
additional amounts warranted by an error in a previous order
of the Commission;
Now therefore, I the undersigned, pursuant to the powers
conferred by the Industrial Relations Act 1979, and by
consent, hereby order—
That the Cockbum Cement Limited Laboratory
Employees Award of 1980 be varied in accordance
with the following Schedule and that such variation
shall have effect from the beginning of the first pay
period commencing on the 7th day of May 1991.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Schedule.
1. Clause 6. — Definitions: Delete subclauses (1), (2) and
(3) of this clause and insert in lieu thereof the following:
(1) Laboratory Technical Assistant:
(a) Volumetric Analysis
A Laboratory Technical Assistant must be
able to—
(i) Perform volumetric analysis for—
(aa) Available lime by ASTM C25
(bb) MgO by AS 1672
(cc) Chloride by the MOHR titration
or other volumetric methods of similar
scientific complexity.
(ii) Prepare and standardise reagents necessary for volumetric analysis.
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(b) Gravimetric Analysis
A Laboratory Technical Assistant must be
able to —
(i) Perform gravimetric analysis for—
(aa) S03 by AS2350
(bb) Loss on ignition by AS2350
or other gravimetric methods of similar
scientific complexity.
(ii) Prepare and standardise reagents necessary for gravimetric analysis.
(c) Reactivity Tests
A Laboratory Technical Assistant must be
able to —
(i) Perform reactivity tests —
(aa) Quicklime reactivity by the
Alcoa method
(bb) Quicklime reactivity by the
AWWA method
(cc) Heat of hydration of cement by
AS2350
or other reactivity methods of similar a
scientific complexity.
(ii) Prepare and standardise reagents necessary for reactivity tests.
(d) XRF Analysis
A Laboratory Technical Assistant must be
able to —
(i) Assist in homogenisation of XRF flux
batches.
(ii) Prepare a sample for XRF analysis by
the fusion quench pressing method.
(e) Spectrophotometric Analysis
A Laboratory Technical Assistant must be
able to —
(i) Perform spectrophotometric analysis
for—
(aa) S03 by the turbidity method
(bb) Diffuse reflectance
or other spectrophotometric methods of
similar scientific complexity.
(ii) Prepare and standardise reagents necessary for spectrophotometric analysis.
(f) General
A Laboratory Technical Assistant must be
able to —
(i) Perform analyses of a simple nature
other than those in the above classifications, after suitable training.
(ii) Use the laboratory computer system for
the purpose of data storage and retrieval.
(iii) Maintain equipment and work area
cleanliness.
(iv) Maintain chemical store cleanliness and
monitor stock levels.
(v) Demonstrate a knowledge of the role of
the National Association of Testing
Authorities.
(vi) Demonstrate a knowledge of the role of
the Martec Chemical Laboratory.
(2) Laboratory Technician (Grade 1):
(a) Gravimetric Analysis
A Laboratory Technician Grade 1 must be
able to —
(i) Demonstrate an understanding of the
principles of gravimetric analysis. Perform analyses using gravimetric techniques. An example of such is
AS2350.2.
(ii) Prepare the required reagents for gravimetric analysis.

(iii) Demonstrate the ability to calculate the
hypothetical compound composition by
the formula given in AS2350.2.
(b) Spectrophotometric Analysis
A Laboratory Technician Grade I must be
able to —
(i) Demonstrate an understanding of the
principles of operation of a UV/VIS
spectrophotometer. Perform analysis
using UV/VISIBLE spectrophotometry.
Perform sample preparation for spectrophotometric analysis.
(ii) Prepare necessary reagents and calibration curves for spectrophotometric analysis.
(iii) Carry out analysis using UV/VISIBLE
spectrophotometry. An example of such
is AS1378.
(iv) Demonstrate an understanding of the
principles of operation of UV/VIS spectrophotometer.
(c) XRF Analysis
A Laboratory Technician Grade I must be
able to —
(i) Demonstrate an understanding of the
principles of operation of a simultaneous sequential XRF spectrometer. Prepare a sample for XRF analysis.
(ii) Perform a drift correction of an XRF
spectrometer using prepared calibration
standards.
(iii) Carry out an analysis of a prepared
sample.
(d) Volumetric Analysis
A Laboratory Technician Grade I must be
able to —
(i) Demonstrate an understanding of the
principles of volumetric analysis. Prepare samples for volumetric analysis.
(ii) Prepare reagents required for volumetric
analysis.
(iii) Perform analysis using volumetric techniques.
(e) Flame Spectroscopy
A Laboratory Technician Grade I must be
able to —
(i) Demonstrate an understanding of the
principle of operation of a flame photometer. Demonstrate an understanding
of the principle of operation of an
atomic absorption spectrophotometer.
Prepare samples for analysis by flame
spectroscopy.
(ii) Demonstrate an ability to set up a flame
spectrometer for use.
(iii) Prepare calibration solutions and calibrate instrument.
(iv) Perform analysis using flame spectroscopy.
(f) General
A Laboratory Technician Grade I must be
able to —
(i) Perform analyses other than those in the
above classifications after suitable training.
(ii) Fulfil all the requirements described in
the performance objectives of a Laboratory Technical Assistant.
(iii) Demonstrate a knowledge of the role of
the National Association of Testing
Authorities.
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(iv) Demonstrate a knowledge of the role of
the chemical laboratory within the Marketing and Technology Department.
(v) Demonstrate a knowledge of the role of
the chemical laboratory within the company as a whole.
(vi) Demonstrate a knowledge of the process
of cement and lime manufacture from
raw material to product.
(vii) Demonstrate an awareness of the uses of
CCL products.
(viii) Maintain equipment and cleanliness of
work area.
(ix) Recognise out of specification results.
(3) Laboratory Technician Grade II:
(a) Administrative
A Laboratory Technician Grade II must be
able to —
(i) Fulfil the requirements described in the
performance objectives of a Laboratory
Technician Grade I.
(ii) Provide practical assistance and supervision to Laboratory Technical Assistants and Laboratory Technicians Grade
I.
(iii) Provide holiday and sick relief for
Laboratory Technicians.
(iv) Prepare and check test certificates;
perform check tests in accordance with
NATA requirements.
(v) Provide training for new laboratory
personnel.
(vi) Initiate and maintain laboratory records.
(vii) Demonstrate a knowledge of the requirements of NATA to maintain accreditation.
(b) Scientific
A Laboratory Technician Grade II must be
able to —
(i) Perform analyses by X-ray analytical
methods including calibration, trouble
shooting and interpretation of results.
(ii) Undertake complex technical investigations, experiments or projects; prepare
associated reports; devise experiments.
(iii) Participate in the planning and conduct
of experimental programmes, take
charge of segments of experimental
programmes.
(iv) Undertake investigations by microscopy.
(v) Use the computer for preparation of
reports —i.e. data retrieval, data presentation, linking of programmes.
2. Clause 7. —Wages: Delete subclauses (3), (4) and
(5) of this clause and insert in lieu thereof the
following:
(3) Laboratory Technical Assistant:
$
First year of experience
354.70
Second year of experience
368.60
Third year of experience
389.40
Fourth year of experience
409.40
Thereafter
429.60
(4) Laboratory Technician Grade I:
First year of experience
441.50
Second year of experience
457.40
Thereafter
473.60
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(5) Laboratory Technician Grade II:
First year of experience
Second year of experience
Thereafter

485.80
506.00
529.30

CONTRACT CLEANERS AWARD
No. A6 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
W.A. Branch
Airlite Cleaning Pty Ltd and Others.
No. 338 of 1991.
CHIEF COMMISSIONER W.S. COLEMAN.
24 May 1991.
HAVING heard Mr M. Kirkpatrick on behalf of the
Applicant and Mr M. Bishop on behalf of The Shop,
Distributive and Allied Employees' Association of Western
Australia an intervenor in these proceedings and Mr M.
O'Connor on behalf of various Respondents, and being
satisfied that the proposed amended definition of the
classification of "cleaner" is consistent with the Principles
of Wage Fixation set out in the September 1989 State Wage
Decision and that it reflects the objects of extending award
coverage to those employees performing the duties identified but not those employees employed by operators of retail
and wholesale shops engaged on trolley collection and/or
garden maintenance in and around the premises of a. shop
or shopping centre, the Commission, by consent and
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the Contract Cleaners Award 1986 be varied in
accordance with the following Schedule and that such
variation shall have effect from the first pay period
commencing on or after the 21st day of May, 1991.
IL.S.l

(Sgd.) W.S. COLEMAN,
Chief Commissioner.

Schedule.
Clause 5. —Definitions: Delete subclause (1) of this
clause and insert in lieu the following—
(1) "Cleaner" means an employee substantially performing cleaning work (other than window cleaning) or
employed bringing into or maintaining premises (including
glass partitions) in a clean condition and includes an
employee not being an employee employed by a retailer or
wholesaler who is employed to collect shopping trolleys
and/or undertake gardeenCmaintenance in and around the
premises of a shop or shopping centre.
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CONTRACT CLEANING (F.M.W.U.)
SUPERANNUATION AWARD
No. A 3 of 1988.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
W.A. Branch
and
Airlite Cleaning Pty Limited and Others.
No. 342 of 1991.
CHIEF COMMISSIONER W.S. COLEMAN.
16 May 1991.
Order.
HAVING heard Mr M. Kirkpatrick on behalf of the
Applicant and Mr M. O'Connor on behalf of the Respondents. and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act
1979 hereby orders —
That the Contract Cleaning (F.M.W.U.) Superannuation Award, 1988 be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period
commencing on and from the 3rd day of May, 1991.
(Sgd.) W.S. COLEMAN,
[U.S.]
Chief Commissioner.

Schedule.
1. Clause 2. —Arrangement: Delete this clause and insert
in lieu the following:
2. — Arrangement.
1. Title.
2. Arrangement.
3. Scope.
4. Locality.
5. Term of Operation.
6. Definitions.
7. Contributions.
8. Other Funds.
9. Record Keeping.
10. Leave Reserved.
2. Clause 9. —Leave Reserved: Renumber'this clause to
read Clause 10. —Leave Reserved.
3. Clause 9. —Record Keeping: Insert a new clause as
follows:
9. —Record Keeping.
(1) The employer shall be required to maintain records of
time worked for the purposes of establishing the employee's
entitlement to Occupational Superannuation, and records of
payments made to the fund for the employee.
(2) (a) The superannuation record referred to in subclause
(1) of this clause shall be open for inspection by a duly
accredited official of the Union during the usual office hours
at the employer's registered office or principal place of
business, and the official shall be allowed to take extracts
from the record.
(b) If for any reason the superannuation record is not
available at the registered office or principal place of
business when the official calls to inspect it, it shall be made
available for inspection within 12 hours either at the
employer's registered office or principal place of business.
(c) The inspection of the records is to be conducted in
such a manner that it does not interfere unduly with the
conduct of the employer's business.
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EARTHMOVING AND CONSTRUCTION AWARD
No. 10 of 1963.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch
and
Bell Basic Industries Limited and Others.
No. 366 of 1991.
COMMISSIONER R.N. GEORGE.
26 April 1991.
Order.
HAVING heard Mr P. Harris on behalf of the Applicant and
Mr M. Crofts on behalf of the Respondent, and by consent,
the Commission, being satisfied that the matter is consistent
with the Restructuring Principles enunciated by the State
Wage Case decision —September 1989 and pursuant to the
powers conferred on it by the Industrial Relations Act 1979
hereby orders —
That the Earthmoving and Construction Award be
varied in accordance with the following schedule and
that such variation shall take effect as from the
beginning of the first pay period commencing on or
after the 12th day of April 1991.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Appendix II —North West Shelf Gas Project. Delete
this Appendix and insert in lieu the following:
APPENDIX II.
(1) Application
This appendix shall apply to members of the
applicant union employed by the respondent
employers who perform work within the scope of
the award (as defined in clause 2 hereof) on the
North West Shelf Gas Project on the Burrup
Peninsula.
The provisions of the Earthmoving and Construction Award (No. 10 of 1963) shall apply to
such work unless any such provisions are inconsistent with the provisions of this appendix, in
which case the provisions of this appendix shall
apply.
(2) Scope
This appendix shall apply to all work associated
with the construction of the North West Shelf Gas
Project on the Burrup Peninsula in the State of
Western Australia.
(3) Intent
Agreement has been reached for the terms of
this appendix with contractors, unions and employees thereby enabling a constructive and
co-operative approach to industrial relations.
Furthermore, specific provisions are established to assist in that approach and to ensure a
minimum of non-productive time for any reason
and that the objectives of productivity, efficiency,
safety and a satisfying and harmonious work
environment are met.
The Unions also commit that there shall be "no
extra claims" in accordance with Clause 19. —No
Extra Claims of this appendix.
It is the intention of the parties to constantly
work towards the achievement and enhancement
of those objectives by all measures available to
them, including adherence to the provisions of this
appendix at all times.
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(4) Operation
The term of this appendix shall be for the
duration of the construction of L.N.G. Train 3 of
the Project and supporting utility systems, the
Goodwyn Related Onshore facilities and any other
construction work which occurs concurrently on
the site and shall take effect from the beginning
of the first pay period commencing on or after 12
April 1991.
(5) Site Disability Allowance
To compensate for conditions which exist and
far exceed those conditions which are provided for
within the award, including excessive dust, heat
and extremes of terrain, an employee shall be
entitled to a payment of $1.31 per hour for each
hour worked.
(6) Special Rates
Employees shall be paid an allowance at the
rate of $2.82 per hour for each hour worked to
compensate for disabilities associated with the
work and in lieu of the provisions of Clause
24. —Allowances and Special Provisions of this
award.
(7) Safety Footwear
(a) Each employee when commencing on site
shall be entitled to the supply of one pair of
safety boots as a free issue.
(b) Each employee shall be entitled to a payment
of ten cents per hour for each hour worked
to enable him/her to maintain and replace
his/her safety footwear as necessary.
(c) It is a condition of employment that employees wear and maintain in good condition their
safety footwear. It is recognised by the
parties that failure to observe these regulations may result in disciplinary action.
(8) Living Away From Home
(a) Married employees who qualify for the
provisions of paragraph (b) of subclause (1)
of Clause 17. —Living Away From Home
Allowance of this award and who choose to
live in a caravan or other accommodation
rather than at a camp provided by the
employer, will be paid an allowance of
$275.00 per week in lieu of the allowance
prescribed therein.
The quantum prescribed in this subclause
may be reviewed by the parties after a period
of six months from October 1, 1987 and
every six months thereafter subject to rent,
caravan hire and caravan site charge movements in Karratha.
(b) For the purpose of this clause a married
employee includes:
(i) A person who has a de facto spouse, and
(ii) A person who is a sole parent with
dependant children.
(c) Employees who qualify for the allowance
prescribed in subclause (a) of this Clause and
who elect to lawfully return home in the
event of a Christmas shut-down or over the
Easter break or for a period of annual leave
or rest and recreation leave shall be entitled
to be paid the allowance prescribed in
subclause (a) of this Clause.
(9) Travel Allowance
Employees performing work to which this
appendix applies, residing at Roebourne shall, in
lieu of the provisions of Clause 23. — Travelling
Allowance of this award, be paid a travel
allowance of $15.50 per day. Provided that this
allowance shall not be payable where the employer provides transport.
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(10) Rest and Recreation Leave
Employees engaged on work to which this
appendix applies and who qualify for Rest and
Recreation Leave in accordance with subclause
(8) of Clause 17. —Living Away From Home
Allowance of this award shall be entitled to such
leave after 10 weeks' continuous service in lieu of
the four months' continuous service provided
therein.
(11) Rostered Days Off
Notwithstanding the provisions of Clause 5.—
Hours of this award the employer and the
employee may agree to accrue up to a maximum
of 5 Rostered Days Off to be taken at a mutually
agreed time.
If agreement cannot be reached the Shop
Steward/Union shall be involved.
Provided that should the services of an employee terminate with any such accrued Rostered
Days Off not taken he/she shall be given payment
in lieu of those days.
(12) Rest Periods
(a) Employees engaged on work to which this
appendix applies shall be entitled to one
break of ten minutes each morning and one
break of ten minutes each afternoon.
(b) When an employee is required to work
overtime after the usual ceasing time for the
day shift for 2 hours or more, he/she shall be
allowed to take a crib break of 20 minutes in
duration which shall be paid for at ordinary
rates immediately after such ceasing time
and thereafter, after each 4 hours of continuous work he/she shall be allowed to take a
crib time of 20 minutes in duration which
shall be paid for at ordinary rates.
(c) An employer and employee may agree to any
variation of the provisions of this Clause to
meet the circumstances of the work in hand
provided that the employer shall not be
required to make payment in excess of the
time prescribed for rest periods in this
Clause.
(13) Meal Interval
Notwithstanding the provisions of paragraph (f)
subclause (1) of Clause 5. —Hours of this award
and subject to agreement between the employer
and the employee an employee may be required
to work for up to six hours before the cessation of
work for the purpose of a meal.
(14) Special Conditions of Employment Payment
(a) Subject to the conditions prescribed herein,
an employee who is ready willing and
available for work on each day Monday to
Saturday for not less than fifty four (54)
hours per week, except for an employee
engaged on shift work, and who works as
directed by his/her employer, shall be entitled to a payment at the rate of $118.50 per
week. Provided that an employee engaged on
shift work, shall work not less than fifty four
(54) hours over his/her rostered week.
This payment shall accrue weekly and be
only paid in consequence of termination of
employment.
(b) An employee who in any week, but for
absence on paid leave in accordance with this
award would have qualified to accrue the
payment under subclause (a) of this Clause,
shall be entitled to accrue such payment
notwithstanding the absence on leave.
(c) An employee who is absent in any week,
other than in accordance with subclause (b)
of this clause, shall be entitled to accrue that
portion only of the payment prescribed in
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subclause (a) of this clause, calculated by
reference to the time worked in that week in
accordance with subclause (i) hereof.
(d) The payment prescribed in subclause (a) of
this clause shall be forfeited in any week in
which an employee engages in industrial
action.
Provided that, in any week in which
industrial action occurs after an employee
has complied with the provisions of Clause
17. —Project Disputes Procedure of this
appendix, an employee shall forfeit only that
portion of the payment as is referable to the
period of industrial action, calculated in
accordance with subclause (i) hereof.
(e) An employee engaged on site for less than
one week shall accrue the payment of the
allowance only for those days which he/she
worked within that week, calculated in
accordance with subclause (i) hereof.
(f) An employee commencing or terminating
employment with his/her employer after the
beginning of a week shall accrue the payment
on the basis of the number of hours worked
within that week, calculated in accordance
with subclause (i) hereof.
(g) In the case of termination for misconduct or
where the employee fails to give notice in
accordance with this award, the payment will
not accrue for that week.
(h) An employee who works in excess of fifty
four (54) hours per week shall be paid an
additional $2.19 per hour for each hour so
worked.
(i) For the purposes of this clause payments
which may accrue or be forfeited for any
portion of a week shall be made on the basis
of $2.19 per hour.
(15) Cyclone Procedure
(a) Notwithstanding the provisions of the award
and subject to the provisions of this clause,
the following apply when, because of a
cyclone, the employer stands down those
employed under this appendix.
(b) Each employee who —
(i) at the commencement of the cyclone
period reports for and remains at work
until otherwise directed by the employer; and
(ii) following the "all clear" resumes duty
in accordance with the direction of the
employer;
shall be paid for the normal rostered ordinary
time and overtime hours occurring during the
stand down.
(iii) Notwithstanding the provisions of this
subclause, an employee who prior to the
stand down due to a cyclone has
commenced an overtime shift shall be
paid what would have been earned on
that shift but for the stand down.
(c) An employee who, on any day during the
cyclone stand down —
(i) is required for work and is requested to
do so by the employer; and
(ii) is not willing or available to work when
so requested;
is not entitled to pay for that day.
(d) An employee who is required to remain at or
who is called out to work during the period
of time in which the operation has been stood
down because of a cyclone shall be paid for
all time worked at penalty rates but not so as
to exceed a maximum of double time unless
the day concerned is a pfiblic holiday in
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which event the maximum payment, subject
to other provisions of this award, shall not
exceed 2 1-2 times the single time rate.
(e) (i) After the "all clear" has been given
each employee shall be notified by the
employer of:
(aa) the time at which normal operations are to resume; and
(bb) the time at which employees are to
resume work; and
an employee who does not present for
work at the time referred to in subparagraph (bb) is in respect of that day only
entitled to payment for time worked.
(ii) The notification to be given by the
employer to the employee pursuant to
paragraph (i) of this subclause may be
per medium of written notice or by
special announcement broadcast by
radio and/or television provided that
such an announcement is repeated at not
less than hourly intervals on at least two
occasions prior to the then stated time
at which normal operations are to be
resumed.
(f) Where, on the day following the resumption
of normal operations or on any subsequent
day, an employee cannot, because of damage
caused to the operations by cyclone, be
usefully employed, the employer may stand
the employee down without pay.
(16) Christmas Leave and Travel
Employees who qualify for the provisions of
Clause 10.— Rest and Recreation Leave of this
appendix may return to their home or to Perth or
to any other place at Christmas—
(a) by availing himself/herself of the entitlement
to leave and travelling prior to the completion of the next accrual period; or
(b) by availing himself/herself of leave and
travelling in advance but. if by service
subsequent to the taking of leave an entitlement to leave and travelling does not accrue,
any payment of ordinary pay for the period
of leave and the cost of air fares shall be
refunded to the employer unless the services
of the employee are terminated by the
employer through no fault of that employee.
For the purposes of this provision the
employer may deduct any amount to be
refunded from any moneys otherwise due to
the employee under his/her contract of
employment.
(17) Project Disputes Procedure
Disputes Procedure
All parties understand the importance of the
Project and in the interests of continued smooth
running agree that every endeavour will be made
to resolve disputes by using the following procedures.
The parties agree that at all times to abide by
the following procedure and work will continue
without any industrial action while the parties
seek resolution.
Note 1: Site Contractors acknowledge that as
negotiations proceed during the following procedure it may be necessary to
report back to, or gain instruction from,
the work force. However, where such
meetings are required, the unions agree
to minimise disruption and shall obtain
the agreement of management about
timing and the venue for the meeting
otherwise work will continue as normal.
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Note 2: Contractors or their representatives shall
make themselves available upon the
request of the shop steward so as to
quickly deal with the grievance or claim
being raised. However, all parties need to
understand that the process of negotiation
and consultation takes time.
Note 3: The Employer shall ensure that all
practices applied during operation of the
procedure are, in accordance with safe
working practices and consistent with
established custom and practice at the
workplace.
Note 4: Sensible time limits shall be allowed for
the completion of steps 2 and 3 hereof.
However, unless mutually agreed between the parties at the time, these steps
could take up to three (3) working days
providing the State Union Official(s) to
be involved is/are available in that time
to participate in direct negotiation.
1. The employee and/or his/her Shop Steward shall
discuss any claim and/or grievance with his/her
foreperson or supervisor.
2. If the matter is unable to be resolved the Shop
Steward shall discuss any claim or grievance with
the staff member responsible for industrial relations. If the matter remains unresolved then it shall
be brought to the attention of the Contractor's
Project Manager.
3. In the event of such negotiations not resolving the
claim or grievance the shop steward shall involve
the appropriate State Union Official who shall
meet with the employer and participate in direct
negotiations in an attempt to resolve the matter.
The employer may seek the assistance of the
Confederation of Western Australian Industry, in
a further attempt to resolve the matter through
direct negotiation.
If the matter is not resolved by negotiation in
accordance with steps 2 and 3 hereof, the parties
shall record the matter(s) which remain in dispute
and that this procedure has been complied with for
the purposes of subclause (d) of Clause 14.—
Special Conditions of Employment Payment of
this appendix.
4. In order to allow for the peaceful resolution of
grievances the parties shall be committed to avoid
stoppages of work, lockouts or any other bans or
limitations on the performance of work while
steps 2 to 3 are being followed.
5. Emphasis shall be placed on a negotiated settlement. However, if the negotiation process is
exhausted without the dispute being resolved, the
parties may jointly or individually refer the matter
to the Western Australian Industrial Relations
Commission for assistance in resolving the dispute.
Demarcation
In the event of two or more unions competing
for the same work and an issue of demarcation
arises, the following procedure should apply.
All unions agree that as different unions claim
different work around the country, rather than the
competing unions resorting to industrial action in
support of their claims, they will maintain the
manner or method of carrying out the work
immediately prior to the claims being made and
will resolve inter-union disputes by negotiation.
Where the union parties are unable to resolve
the demarcation they will agree to refer the matter
to the Western Australian Industrial Relations
Commission or the Australian Industrial Relations
Commission.
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No party shall be prejudiced as to final
settlement by the continuance of work in accordance with this procedure.
Contractors acknowledge that they will work all
employees in accordance with their trade/licence
or skill competence and recognise employees will
be worked within their assigned classifications.
Furthermore, where the nature of the work
requires or where circumstances arise an employer
may require a non-tradesperson to undertake
duties of a routine or general nature which he/she
would not normally perform within his/her classification but for which he/she is competent.
In such circumstances the employee will be
paid at the higher rate of pay for which he/she is
classified.
(18) Safety Procedures
1. Employee Health and Safety Representatives
Subject to the provisions of the Occupational Health, Safety and Welfare Act 1984:
(i) Each main subcontractor will have an
Employee Health and Safety Representative and Deputy (the Deputy to relieve
during the absence of the Health and
Safety Representative), in each major
construction area who will represent all
employees employed by both the subcontractor and lower tier subcontractor
in that area.
(ii) Any employee may contact the Management or Health and Safety Representative as he/she requires. If a Health and
Safety Representative does not have the
required knowledge in a specific field,
he/she may call upon a person within
that contract who has the appropriate
knowledge or, subject to authorisation
by his/her supervisor, to contact a
person outside that contract who has the
appropriate knowledge.
(iii) Each Health and Safety Representative
shall meet weekly with the subcontractor's nominated Safety Co-ordinator to
discuss the subcontractor's safety pro-gramme.
(iv) If it becomes apparent that more than
one (1) Employee Health and Safety
Representative is required on a Contract
because of the nature of the job, further
discussions will take place between the
parties, (KJK, Subcontractor and Unions).
(v) There will not be any deduction of
wages for time spent on safety matters
by the Health and Safety Representative
when the time so spent has been
authorised by his/her employer.
(vi) Each Health and Safety Representative
will be identified by an appropriate
sticker which will be affixed to his/her
safety helmet.
2. Area Safety Advisory Committee
(i) An Area Safety Advisory Committee
shall be established in each major
construction area.
The Area Safety Advisory Committee will consist of the KJK Area
Manager, KJK Accident Prevention Advisors, Subcontractors' nominated
Safety Co-ordinators and Employee
Health and Safety Representatives
working within the defined area. There
shall be one Employee Health and
Safety Representative for each Subcontractor working within the defined area.

■72

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Each Subcontractor representative(s)
shall only be required to attend one Area
Safety Advisory Committee each fortnight.
(ii) Subcontractors shall be designated to an
Area Safety Advisory Committee based
on the Area within which the majority
of the Subcontractors work is to be
performed.
(iii) The Area Safety Advisory Committee
Meeting will be held fortnightly with a
duration normally of one (1) hour. The
Area Safety Advisory Committee shall
review the safety performance within
that area.
3. Safety Disputes Settlement Procedure
Subject to the provisions of the Occupational Health, Safety and Welfare Act 1984
the following procedures shall apply in
addition to those matters set out elsewhere in
this Order for the resolution of safety
grievances at the work place and shall be
"the relevant procedure" for the purposes of
Section 24 of the said Act.
It is the intention of this procedure to
prevent injury and to eliminate disputes
likely to cause stoppages of work and loss of
earnings.
Note: Nothing in this procedure prevents
an employee from refusing to work
where he/she has reasonable
grounds to believe that to continue
to work would expose him/her or
any other person to a risk of
imminent and serious injury or
imminent and serious harm to his/
her health.
In such cases the employee shall forthwith
notify his/her immediate supervisor and
safety representative.
Safety Grievance Procedure
(i) Employees shall raise problems of a
safety nature with their Forepetson or
Supervisor in the first instance.
Where an employee encounters what
he/she believes to be a safety hazard or
is allocated work to perform in what
he/she considers constitutes an unsafe
situation, he/she shall immediately advise his/her Foreperson or Supervisor
and the work process in question shall
not be carried out until such time as the
matter has been finally determined
except under such conditions as are
agreed between the parties.
(ii) Supervisor shall immediately discuss
the matter with the employee with a
view to resolving the problem without
delay.
(iii) Should the safety grievance remain
unsolved, the Management of the employees concerned, the Health and
Safety Representative with that employer in that area, and a KJK Accident
Prevention Advisor, shall meet and
inspect the work area to ascertain a
resolution to the safety grievance.
(iv) If the safety grievance is still not
resolved, the Construction Safety
Branch Inspector and the appropriate
official of the Union or Unions concerned shall be advised by the Subcontractor. The Construction Safety Branch
Inspector may be requested by any of
the parties to advise on the application
and interpretation of the Occupational
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Health, Safety and Welfare Act 1984
and the Occupational Health, Safety and
Welfare Regulations 1988. Nothing
herein shall limit the parties rights under
the Occupational Health, Safety and
Welfare Act 1984.
(v) All parties shall endeavour to maintain
continuous productive work for those
employees not in the immediate area
concerned. Employees who have refused work or have been removed from
the immediate area where a safety
hazard exists, may be allocated by the
Subcontractor, alternative work in another area in accordance with Section 27
of the Occupational Health, Safety and
Welfare Act 1984.
(vi) Provided the above safety grievance
procedure is complied with, entitlements to pay and other benefits shall
continue in accordance with Section 28
of the Occupational Health, Safety and
Welfare Act 1984.
4. Minimum Scaffold Requirements
(i) Proper access, kickboards and planks
are to be lashed to have uniformity of
scaffolding around the site. Kickboards
are required to be installed on all
working platforms that exceed 3 metres
in height.
(ii) When a licensed scaffolder is required
to supervise the erection of scaffolding
and the licensed scaffolder is completely satisfied that the requirements
have been met (no bent tubes, frames,
etc.), he/she will affix his/her personal
tag to such scaffold.
(iii) Any scaffold to be built above six (6)
metres from the ground must be erected
under the direct visual supervision of a
licensed scaffolder.
(iv) Any tubular scaffolding to be built, as
referred to in Schedule 6 of the Occupational Health, Safety and Welfare Regulations 1988. must be erected under the
direct visual supervision of a licensed
scaffolder.
(v) All incomplete scaffolds will have a
sign placed on them stating:
DANGER-KEEP OFF
SCAFFOLDERS ONLY
(vi) Scaffolders are not expected to erect any
scaffolding if there is insufficient material, or if the material for the scaffolding
is of a sub-standard nature.
(vii) Scaffolding erected in an unworkmanlike manner will not be acceptable on
the site.
(viii) Unauthorised persons shall not interfere
with scaffolds.
(ix) A person shall not do the work of an
unlicensed scaffolder unless:
(a) He/she has been issued with a
"permit" by a KJK on-site Accident Prevention Advisor following
advice from the Employer that the
proposed unlicensed scaffolder has
had suitable experience. Suitable
experience shall mean that a person
has had a minimum of 3 months
experience in construction work.
(b) He/she works under the visual
supervision of a licensed scaffolder
on work defined in points (iii) and
(iv) above.
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An unlicensed scaffolder may perform scaffolding work on work other
than scaffolding work defined in points
(Hi) and (iv) above, without the requirement to work under the visual supervision of a licensed scaffolder.
(x) Only persons authorised in accordance
with the above procedures shall erect
scaffolding work.
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(21) Liberty To Apply
Liberty is reserved to the Union to make
application to amend this appendix in regard to a
claim for flexibility in the taking of R.D.O.'s and
other accumulated leave, and the granting of
Annual Leave Travel Assistance for Non Distant
Employees.

5. Unsatisfactory Equipment
(i) Employees shall not be required to use
unsafe or unsatisfactory rigging or scaffolding equipment.
(ii) All chain slings shall be clearly marked
with their safe working load.
(iii) KJK shall provide an area away from
the work site where any unsatisfactory
scaffolding and rigging gear may be
deposited after the Employer concerned
has been notified.
6. Transport On Site
No employee shall ride in the back of a
vehicle which does not have suitable seating
and adequate covering.
7. Excavations or Trenches
A employee shall not enter an excavation
or trench, as referred to in Division 4 of Part
9 of the Occupational Health, Safety and
Welfare Regulations 1988, unless that excavation or trench has been inspected by an
inspector of the Construction Safety Branch
or a KJK Site Accident Prevention Advisor.
8. Excavation and Driving of Pegs Procedure
Prior to any excavation or peg driving
below grade is commenced anywhere on the
site, details of the proposed excavation
location, method and reasons are to be
submitted to KJK for approval in accordance
with the Excavation Permit Procedure.
Under no circumstances shall any excavation or peg driving proceed until the employee carrying out the work has an approved
permit which he/she has signed and the
excavation area has been marked showing
any other services in the area.
No employee is expected to perform such
work unless he/she has a copy of the
Excavation Permit in his/her possession.
(19) No Extra Claims
It is a condition of this appendix that the Unions
undertake for the term of this appendix not to
pursue any extra claims in respect to construction
work on the Burrup Peninsula except for progressive updating of existing matters to include all
applicable State Wage Case decisions and consistent with State Wage Case Principles.
(20) Saving
Neither this appendix nor any part thereof shall
be used by the employers or the Unions before any
Industrial Tribunal or in private negotiation in
respect of proceedings by or against any other
employer or Union as it is recognised that the
conditions of this appendix relate only to the
special and isolated circumstances which exist in
respect to construction work on the Burrup
Peninsula.

ENGINE DRIVERS' (BUILDING AND STEEL
CONSTRUCTION) AWARD
No. 20 of 1973.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction. Mining and Energy Workers' Union of
Australia, Western Australian Branch
and
Civil and Civic Pty Limited and Others.
No. 368 of 1991.
COMMISSIONER R.N. GEORGE.
26 April 1991.
Order.
HAVING heard Mr P. Harris on behalf of the Applicant and
Mr M. Crofts on behalf of the Respondents, and by consent,
the Commission, being satisfied that the matter is consistent
with the Restructuring Principles enunciated by the State
Wage Case decision — September 1989 and pursuant to the
powers conferred on it by the Industrial Relations Act 1979
hereby orders —
That the Engine Drivers' (Building and Steel
Construction) Award No. 20 of 1973 be varied in
accordance with the following schedule and that such
variation shall take effect as from the beginning of the
first pay period commencing on or after the 12th day
of April 1991.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Third Schedule-Special Site Provisions. Delete
Clause 2.— North West Shelf Gas Project of Part 2 —
Resource Development Project Sites of this award and insert
in lieu the following:
2. NORTH WEST SHELF GAS PROJECT
(1) Application
This Clause shall apply to members of the
Applicant Union employed by the Respondent
employers who perform work within the scope (as
defined in subclause (2) hereof) on the North West
Shelf Gas Project on the Burrup Peninsula.
The Provisions of the Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973
shall apply to such work unless any such
provisions are inconsistent with the provisions of
this Clause, in which case the provisions of this
Clause shall apply.
(2) Scope
This Clause shall apply to all work associated
with the construction of the North West Shelf Gas
Project, on the Burrup Peninsula in the State of
Western Australia.
(3) Intent
Agreement has been reached for the terms of
this Clause with contractors, unions and employees thereby enabling a constructive and cooperative approach to industrial relations.
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Furthermore, specific provisions are established to assist in that approach and to ensure a
minimum of non-productive time for any reason
and that the objectives of productivity, efficiency
and a satisfying and harmonious work environment are met.
The Unions also commit that there shall be "no
extra claims" in accordance with subclause
19. —No Extra Claims of this Clause.
It is the intention of the parties to constantly
work towards the achievement and enhancement
of those objectives by all measures available to
them, including adherence to the provisions of this
Clause at all times.
(4) Operation
The term of this Clause shall be for the duration
of the construction of L.N.G. Train 3 of the Project
and supporting utility systems, the Goodwyn
Related Onshore facilities and any other construction work which occurs concurrently on the site
and shall take effect from the beginning of the first
pay period commencing on or after 12 April 1991.
(5) Site Disability Allowance
To compensate for conditions which exist and
far exceed those conditions which are provided for
within the award, including excessive dust, heat
and extremes of terrain, an employee shall be
entitled to a payment of $1.31 per hour for each
hour worked.
(6) Special Rates
Employees shall be paid an allowance at the
rate of $2.82 per hour for each hour worked to
compensate for disabilities associated with the
work and in lieu of the provisions of Clause
24. —Allowances and Special Provisions of this
award.
(7) Safety Footwear
(a) Each employee when commencing on site
shall be entitled to the supply of one pair of
safety boots as a free issue.
(b) Each employee shall be entitled to a payment
of ten cents per hour for each hour worked
to enable him/her to maintain and replace
his/her safety footwear as necessary.
(c) It is a condition of employment that employees wear and maintain in good condition their
safety footwear. It is recognised by the
parties that failure to observe these regulations may result in disciplinary action.
(8) Living Away From Home
(a) Married employees who qualify for the
provisions of paragraph (b) of subclause (1)
of Clause 23. —Distant Work of this award
and who choose to live in a caravan, or other
accommodation rather than at the camp
provided by the employer, will be paid an
allowance of $275.00 per week in lieu of the
allowance prescribed therein.
The quantum prescribed in this paragraph
may be reviewed by the parties after a period
of six months from October 1, 1987 and
every six months thereafter subject to rent,
caravan hire and caravan site charge movements in Karratha.
(b) For the purpose of this subclause a married
employee includes:
(i) A person who has a de facto spouse, and
(ii) A person who is a sole parent with
dependent children.
(c) Employees who qualify for the allowance
prescribed in paragraph (a) of this subclause
and who elect to lawfully return home in the
event of a Christmas shut-down or over the
Easter break or for a period of annual leave
or rest and recreation leave shall be entitled
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to be paid the allowance prescribed in
paragraph (a) of this subclause.
(9) Travel Allowance
Employees performing work to which this
subclause applies, residing at Roeboume shall, in
lieu of the provisions of Clause 22. —Allowance
for Travelling and Employment in Construction
Work of this award, be paid a travel allowance of
$15.50 per day. Provided that the allowance shall
not be payable where the employer provides
transport.
(10) Rest and Recreation Leave
Employees engaged on work to which this
Clause applies and who qualify for Rest and
Recreation Leave in accordance with subclause
(8) of Clause 23. —Distant Work of this award
shall be entitled to such leave after 10 weeks'
continuous service in lieu of the four months'
continuous service provided therein.
(11) Rest Periods
(a) Employees engaged on work to which this
Clause applies shall be entitled to one break
of ten minutes each morning and one break
of ten minutes each afternoon.
(b) When an employee is required to work
overtime after the usual ceasing time for the
day shift for 2 hours or more, he/she shall be
allowed to take a crib break of 20 minutes in
duration which shall be paid for at ordinary
rates immediately after such ceasing time
and thereafter, after each 4 hours of continuous work he/she shall be allowed to take a
crib time of 20 minutes in duration which
shall be paid for at ordinary rates.
(c) An employer and employee may agree to any
variation of the provisions of this subclause
to meet the circumstances of the work in
hand provided that the employer shall not be
required to make payment in excess of the
time prescribed for rest periods in this
subclause.
(12) Postered Days Off
Notwithstanding the provisions of Clause 5. —
Hours of this award the employer and the
employee may agree to accrue up to a maximum
of 5 Postered Days Off to be taken at a mutually
agreed time.
If agreement cannot be reached the Shop
Steward/Union shall be involved.
Provided that should the services of an employee terminate with any such accrued Postered
Days Off not taken he/she shall be given payment
in lieu of those days.
(13) Meal Interval
Notwithstanding the provisions of paragraph (f)
subclause (1) of Clause 5. —Hours of this award
and subject to agreement between the employer
and the employee an employee may be required
to work for up to six hours before the cessation of
work for the purpose of a meal.
(14) Special Conditions of Employment Payment
(a) Subject to the conditions prescribed herein,
an employee who is ready, willing and
available for work on each day Monday to
Saturday for not less than fifty four (54)
hours per week, except for an employee
engaged on shift work, and who works as
directed by his/her employer, shall be entitled to a payment at the rate of $118.50 per
week. Provided that an employee engaged on
shift work, shall work not less than fifty four
(54) hours over his/her rostered week.
This payment shall accrue weekly and be
only paid in consequence of termination of
employment.
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(b) An employee who in any week, but for
absence on paid leave in accordance with the
award would have qualified to accrue the
payment under paragraph (a) of this subclause, shall be entitled to accrue such
payment notwithstanding the absence on
leave.
(c) An employee who is absent in any week,
other than in accordance with paragraph (b)
of this subclause, shall be entitled to accrue
that portion only of the payment prescribed
in paragraph (a) of this subclause, calculated
by reference to the time worked in that week
in accordance with paragraph (i) hereof.
(d) The payment prescribed in paragraph (a) of
this subclause shall be forfeited in any week
in which an employee engages in industrial
action.
Provided that, in any week in which
industrial action occurs after an employee
has complied with the provisions of the
Project Disputes Procedure in subclause (17)
of this Clause, an employee shall forfeit only
that portion of the payment as is referable to
the period of industrial action, calculated in
accordance with paragraph (i) hereof.
(e) An employee engaged on site for less than
one week shall accrue the payment of the
allowance only for those days which he/she
worked within that week, calculated in
accordance with paragraph (i) hereof.
(f) An employee commencing or terminating
employment with his/her employer after the
beginning of a week shall accrue the payment
on the basis of the number of hours worked
within that week, calculated in accordance
with paragraph (i) hereof.
(g) In the case of termination for misconduct or
where the employee fails to give notice in
accordance with the Award, the payment will
not accrue for that week.
(h) An employee who works in excess of fifty
four (54) hours per week shall be paid an
additional $2.19 per hour for each hour so
worked.
(i) For the purposes of this subclause payments
which may accrue or be forfeited for any
portion of a week shall be made on the basis
of $2.19 per hour.
(15) Cyclone Procedure
(a) Notwithstanding the provisions of the award
and subject to the provisions of this subclause, the following apply when, because of
a cyclone, the employer stands down those
employed under this clause.
(b) Each employee who —
(i) at the commencement of the cyclone
period reports for and remains at work
until otherwise directed by the employer, and
(ii) following the "all clear" resumes duty
in accordance with the direction of the
employer;
shall be paid for the normal rostered ordinary
time and overtime hours occurring during the
stand down.
(iii) Notwithstanding the provisions of this
paragraph, an employee who prior to the
stand down due to a cyclone has
commenced an overtime shift shall be
paid what would have been earned on
that shift but for the stand down.
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(c) An employee who, on any day during the
cyclone stand down —
(i) is required for work and is requested to
do so by the employer; and
(ii) is not willing or available to work when
so requested,
is not entitled to pay for that day.
(d) An employee who is required to remain at or
who is called out to work during the period
of time in which the operation has been stood
down because of a cyclone shall be paid for
all time worked at penalty rates but not so as
to exceed a maximum of double time unless
the day concerned is a public holiday in
which event the maximum payment, subject
to other provisions of this award, shall not
exceed 2 1-2 times the single time rate.
(e) (i) After the "all clear" has been given
each employee shall be notified by the
employer of:
(aa) the time at which normal operations are to resume; and
(bb) the time at which employees are to
resume work; and
an employee who does not present for
work at the time referred to in subparagraph (bb) is in respect of that day only
entitled to payment for time worked.
(ii) The notification to be given by the
employer to the employee pursuant to
paragraph (i) of this subclause may be
per medium of written notice or by
special announcement broadcast by
radio and/or television provided that
such an announcement is repeated at not
less than hourly intervals on at least two
occasions prior to the then stated time
at which normal operations are to be
resumed.
(f) Where, on the day following the resumption
of normal operations or on any subsequent
day, an employee cannot, because of damage
caused to the operations by the cyclone, be
usefully employed, the employer may stand
the employee down without pay.
(16) Christmas Leave and Travel
Employees who qualify for the provisions of
subclause (10).-Rest and Recreation Leave of
this Clause may return to their home or to Perth
or to any other place at Christmas —
(a) by availing himself/herself of the entitlement
to leave and travelling prior to the completion of the next accrual period; or
(b) by availing himself/herself of leave and
travelling in advance but, if by service
subsequent to the taking of leave an entitlement to leave and travelling does not accrue,
any payment of ordinary pay for the period
of leave and the cost of air fares shall be
refunded to the employer unless the services
of the employee are terminated by the
employer through no fault of the employee.
For the purposes of this provision the
employer may deduct any amount to be
refunded from any moneys otherwise due to
the employee under his/her contract of
employment.
(17) Project Disputes Procedure
Disputes Procedures
All parties understand the importance of the
Project and in the interests of continued smooth
running agree that every endeavour will be made
to resolve disputes by using the following procedures.
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The parties agree that at all times to abide by
the following procedure and work will continue
without any industrial action while the parties
seek resolution.
Note 1: Site Contractors acknowledge that as
negotiations proceed during the following procedure it may be necessary to report back to, or gain
instruction from, the work force. However, where
such meetings are required, the unions agree to
minimise disruption and shall obtain the agreement of management about timing and the venue
for the meeting otherwise work will continue as
normal.
Note 2: Contractors or their representatives
shall make themselves available upon the request
of the shop steward so as to quickly deal with the
grievance or claim being raised. However, all
parties need to understand that the process of
negotiation and consultation takes time.
Note 3: The Employer shall ensure that all
practices applied during operation of the procedure are, in accordance with safe working practices and consistent with established custom and
practice at the workplace.
Note 4: Sensible time limits shall be allowed for
the completion of steps 2 and 3 hereof. However,
unless mutually agreed between the parties at the
time, these steps could take up to three (3)
working days providing the State Union Officials) to be involved is/are available in that time
to participate in direct negotiation.
1. The employee and/or his/her shop steward
shall discuss any claim and/or grievance with
his/her foreperson or supervisor.
2. If the matter is unable to be resolved the shop
steward shall discuss any claim or grievance
with the staff member responsible for industrial relations. If the matter remains unresolved then it shall be brought to the attention
of the Contractor's Project Manager.
3. In the event of such negotiations not resolving the claim or grievance the shop steward
shall involve the appropriate State Union
Official who shall meet with the employer
and participate in direct negotiations in an
attempt to resolve the matter. The employer
may seek the assistance of the Confederation
of Western Australian Industry, in a further
attempt to resolve the matter through direct
negotiation.
If the matter is not resolved by negotiation
in accordance with steps 2 to 3 hereof, the
parties shall record the matter(s) which
remain in dispute and that this Procedure has
been complied with for the purposes of
paragraph (d) of subclause 14. —Special
Conditions of Employment Payment of this
Clause.
4. In order to allow for the peaceful resolution
of grievances the parties shall be committed
to avoid stoppages of work, lockouts or any
other bans or limitations on the performance
of work while steps 2 to 3 are being followed.
5. Emphasis shall be placed on a negotiated
settlement. However, if the negotiation process is exhausted without the dispute being
resolved, the parties may jointly or individually refer the matter to the Western Australian Industrial Relations Commission for
assistance in resolving the dispute.
Demarcation
In the event of two or more unions competing
for the same work and an issue of demarcation
arises, the following procedure should apply.
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All unions agree that as different unions claim
different work around the country, rather than the
competing unions resorting to industrial action in
support of their claims, they will maintain the
manner or method of carrying out the work
immediately prior to the claims being made and
will resolve inter-union disputes by negotiation.
Where the union parties are unable to resolve
the demarcation they will agree to refer the matter
to the Western Australian Industrial Relations
Commission or the Australian Industrial Relations
Commission.
No party shall be prejudiced as to final
settlement by the continuance of work in accordance with this procedure.
Contractors acknowledge that they will work all
employees in accordance with their trade/licence
or skill competence and recognise employees will
be worked within their assigned classifications.
Furthermore, where the nature of the work
requires or where circumstances arise an employer
may require a non-tradesperson to undertake
duties of a routine or general nature which he/she
would not normally perform within his/her classification but for which he/she is competent.
In such circumstances the employee will be
paid at the higher rate of pay for which he/she is
classified.
(18) Safety Procedures
1. Employee Health and Safety Representatives
Subject to the provisions of the Occupational Health, Safety and Welfare Act 1984:
(i) Each main subcontractor will have an
Employee Health and Safety Representative and Deputy (the Deputy to relieve
during the absence of the Health and
Safety Representative), in each major
construction area who will represent all
employees employed by both the subcontractor and lower tier subcontractor
in that area.
(ii) Any employee may contact the Management or Health and Safety Representative as he/she requires. If a Health and
Safety Representative does not have the
required knowledge in a specific field,
he/she may call upon a person within
that contract who has the appropriate
knowledge or, subject to authorisation
by his/her supervisor, to contact a
person outside that contract who has the
appropriate knowledge.
(iii) Each Health and Safety Representative
shall meet weekly with the subcontractor's nominated Safety Co-ordinator to
discuss the subcontractor's safety programme.
(iv) If it becomes apparent that more than
one (1) Employee Health and Safety
Representative is required on a Contract
because of the nature of the job, further
discussions will take place between the
parties, (KJK, Subcontractor and Unions).
(v) There will not be any deduction of
wages for time spent on safety matters
by the Health and Safety Representative
when the time so spent has been
authorised by his/her employer.
(vi) Each Health and Safety Representative
will be identified by an appropriate
sticker which will be affixed to his/her
safety helmet.
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2. Area Safety Advisory Committee
(i) An Area Safety Advisory Committee
shall be established in each major
construction area.
The Area Safety Advisory Committee will consist of the KJK Area
Manager, KJK Accident Prevention Advisors, Subcontractors' nominated
Safety Co-ordinators and Employee
Health and Safety Representatives
working within the defined area. There
shall be one Employee Health and
Safety Representative for each Subcontractor working within the defined area.
Each Subcontractor representative(s)
shall only be required to attend one Area
Safety Advisory Committee each fortnight.
(ii) Subcontractors shall be designated to an
Area Safety Advisory Committee based
on the Area within which the majority
of the Subcontractors work is to be
performed.
(iii) The Area Safety Advisory Committee
Meeting will be held fortnightly with a
duration normally of one (1) hour. The
Area Safety Advisory Committee shall
review the safety performance within
that area.
3. Safety Disputes Settlement Procedure
Subject to the provisions of the Occupational Health, Safety and Welfare Act 1984
the following procedures shall apply in
addition to those matters set out elsewhere in
this subclause for the resolution of safety
grievances at the work place and shall be
"the relevant procedure" for the purposes of
Section 24 of the said Act.
It is the intention of this procedure to
prevent injury and to eliminate disputes
likely to cause stoppages of work and loss of
earnings.
Note: Nothing in this procedure prevents
an employee from refusing to work where
he/she has reasonable grounds to believe that
to continue to work would expose him/her or
any other person to a risk of imminent and
serious injury or imminent and serious harm
to his/her health.
In such cases the employee shall forthwith
notify his/her immediate supervisor and
safety representative.
Safety Grievance Procedure
(i) Employees shall raise problems of a
safety nature with their Foreperson or
Supervisor in the first instance.
Where an employee encounters what
he/she believes to be a safety hazard or
is allocated work to perform in what
he/she considers constitutes an unsafe
situation, he/she shall immediately advise his/her Foreperson or Supervisor
and the work process in question shall
not be carried out until such time as the
matter has been finally determined
except under such conditions as are
agreed between the parties.
(ii) Supervisor shall immediately discuss
the matter with the employee with a
view to resolving the problem without
delay.
(iii) Should the safety grievance remain
unsolved, the Management of the employees concerned, the Health and
Safety Representative with that em-

ployer in that area, and a KJK Accident
Prevention Advisor, shall meet and
inspect the work area to ascertain a
resolution to the safety grievance.
(iv) If the safety grievance is still not
resolved, the Construction Safety
Branch Inspector and the appropriate
official of the Union or Unions concerned shall be advised by the Subcontractor. The Construction Safety Branch
Inspector may be requested by any of
the parties to advise on the application
and interpretation of the Occupational
Health, Safety and Welfare Act 1984
and the Occupational Health, Safety and
Welfare Regulations 1988. Nothing
herein shall limit the parties rights under
the Occupational Health, Safety and
Welfare Act 1984.
(v) All parties shall endeavour to maintain
continuous productive work for those
employees not in the immediate area
concerned. Employees who have refused work or have been removed from
the immediate area where a safety
hazard exists, may be allocated by the
Subcontractor, alternative work in another area in accordance with Section 27
of the Occupational Health, Safety and
Welfare Act 1984.
(vi) Provided the above safety grievance
procedure is complied with, entitlements to pay and other benefits shall
continue in accordance with Section 28
of the Occupational Health, Safety and
Welfare Act 1984.
4. Minimum Scaffold Requirements
(i) Proper access, kickboards and planks
are to be lashed to have uniformity of
scaffolding around the site. Kickboards
are required to be installed on all
working platforms that exceed 3 metres
in height.
(ii) When a licensed scaffolder is required
to supervise the erection of scaffolding
and the licensed scaffolder is completely satisfied that the requirements
have been met (no bent tubes, frames,
etc.), he/she will affix his/her personal
tag to such scaffold.
(iii) Any scaffold to be built above six (6)
metres from the ground must be erected
under the direct visual supervision of a
licensed scaffolder.
(iv) Any tubular scaffolding to be built, as
referred to in Schedule 6 of the Occupational Health, Safety and Welfare Regulations 1988, must be erected under the
direct visual supervision of a licensed
scaffolder.
(v) All incomplete scaffolds will have a
sign placed on them stating:
DANGER-KEEP OFF
SCAFFOLDERS ONLY
(vi) Scaffolders are not expected to erect any
scaffolding if there is insufficient material, or if the material for the scaffolding
is of a sub-standard nature.
(vii) Scaffolding erected in an unworkmanlike manner will not be acceptable on
the site.
(viii) Unauthorised persons shall not interfere
with scaffolds.

(ix) A person shall not do the work of an
unlicensed scaffolder unless:
(a) He/she has been issued with a
"permit" by a KJK on-site Accident Prevention Advisor following
advice from the Employer that the
proposed unlicensed scaffolder has
had suitable experience. Suitable
experience shall mean that a person
has had a minimum of 3 months
experience in construction work.
(b) He/she works under the visual
supervision of a licensed scaffolder
on work defined in paragraphs (iii)
and (iv) above.
An unlicensed scaffolder may perform scaffolding work on work other
than scaffolding work defined in paragraphs (iii) and (iv) above, without the
requirement to work under the visual
supervision of a licensed scaffolder.
(x) Only persons authorised in accordance
with the above procedures shall erect
scaffolding work.
5. Unsatisfactory Equipment
(i) Workmen/workwomen shall not be required to use unsafe or unsatisfactory
rigging or scaffolding equipment.
(ii) All chain slings shall be clearly marked
with their safe working load.
(iii) KJK shall provide an area away from
the work site where any unsatisfactory
scaffolding and rigging gear may be
deposited after the Employer concerned
has been notified.
6. Transport On Site
No employee shall ride in the back of a
vehicle which does not have suitable seating
and adequate covering.
7. Excavations or Trenches
An employee shall not enter an excavation
or trench, as referred to in Division 4 of Part
9 of the Occupational Health, Safety and
Welfare Regulations 1988, unless that excavation or trench has been inspected by an
inspector of the Construction Safety Branch
or a KJK Site Accident Prevention Advisor.
8. Excavation and Driving of Pegs Procedure
Prior to any excavation or peg driving
below grade is commenced anywhere on the
site, details of the proposed excavation
location, method and reasons are to be
submitted to KJK for approval in accordance
with the Excavation Permit Procedure.
Under no circumstances shall any excavation or peg driving proceed until the employee carrying out the work has an approved
permit which he/she has signed and the
excavation area has been marked showing
any other services in the area.
No employee is expected to perform such
work unless he/she has a copy of the
Excavation Permit in his/her possession.
(19) No Extra Claims
It is a condition of this Clause that the Unions
undertake for the term of this Clause not to pursue
any extra claims in respect to construction work
on the Burrup Peninsula except for progressive
updating of existing matters to include all applicable State Wage Case decisions and consistent with
State Wage Case Principles.

(20) Saving
Neither this Clause nor any part thereof shall be
used by the employers or the Unions before any
Industrial Tribunal or in private negotiation in
respect of proceedings by or against any other
employer or Union as it is recognised that the
conditions of this Clause relate only to the special
and isolated circumstances which exist in respect
to construction work on the Burrup Peninsula.
(21) Liberty to Apply
Liberty is reserved to the Union to make
application to amend this Clause in regard to a
claim for flexibility in the taking of R.D.O.'s and
other accumulated leave, and the granting of
Annual Leave Travel Assistance for Non Distant
Employees.

ENGINEERING TRADES (GOVERNMENT) AWARD
Nos. 29, 30 and 31 of 1961 and 3 of 1962.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics, Foundry and Engineering
Union (Western Australian Branch) and the Amalgamated
Metal Workers and Shipwrights Union of Western Australia
and
Minister for Works and Others.
No. 322 of 1991.
COMMISSIONER R.N. GEORGE.
4 June 1991.
Order.
HAVING heard Ms D. Blaskett on behalf of the Applicants
and Mr T. Adams on behalf of the Respondents, and by
consent, the Commission, being satisfied that the matter is
consistent with the Principles enunciated by the State Wage
Case decision — September 1989 and pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the Engineering Trades (Government) Award,
1967 Award Nos. 29, 30 and 31 of 1961 and 3 of 1962
be varied in accordance with the following Schedule
and that such variation shall have effect from the
beginning of the first pay period commencing on or
after the 2nd day of May 1991.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Clause 2. —Arrangement. Delete the title "Fourth
Schedule —New Classification Structure" and insert the
following new title:
Fourth Schedule — Classification Structure
2. Fourth Schedule — Classification Structure:
A. At the beginning of this Schedule, delete the table
headed Wage Group, Classification Title and
Minimum Training Requirement and insert in lieu
thereof the following:
Wage
Classification Title
Minimum Training
Group
Requirement
C5
Advanced Engineering Trade- Advanced Certificate or
sperson —Level II
Formal Equivalent
C6
Advanced Engineering Trade- 2nd Year of Advanced
sperson—Level I •
Certificate
C7
Engineering Tradesperson Post Trade Certificate or
Special Class—Level 11
Formal Equivalent
C8
Engineering Tradesperson Completion of 66% of
Special Class—Level I
qualification for C 7
C9
Engineering Tradesperson— Completion of 33% of
Level II
qualification for C 7
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Classification Title

"12
"13
314
B.

Minimum Training
Requirement
Engineering Tradesperson
Trade Certificate
Engineering/Production Em- Production/Engineering
ployee —Level TV
Certificate 11
Engineering/Production Em- Production/Engineering
ployee —Level III
Certificate I
Engineering/Production Em- In-house Training
ployee —Level II
Engineering/Production Em- Up to 38 hours induction
ployee — Level I
training
After Wage Group C 6 at the end of this Schedule
insert the new wage group C 5 as follows:
Wage Group C 5
Advanced Engineering Tradesperson — Level II
(Relativity to CIO— 130%)
An Advanced Engineering Tradesperson —
Level II means an —
Advanced Engineering Tradesperson
(Electrical/Electronic)—Level II; or
Advanced Engineering Tradesperson
(Mechanical) —Level II; or
Advanced Engineering Tradesperson
(Fabrication) —Level II;
who has completed —
An Advanced Certificate; or
y percentage of modules towards an
Associate Diploma; or
Equivalent accredited training,
prescribed in the Implementation Manual.
An Advanced Engineering Tradesperson —
Level II works above and beyond a Tradesperson
at C 6 and to the level of their training —
(1) Provides technical guidance or advice within
the scope of this level.
(2) Prepares reports of a technical nature on
specific tasks or assignments as directed, or
within the scope of discretion at this level.
(3) Has an overall knowledge and understanding
of the operating principle of the systems and
equipment on which the Tradesperson is
required to carry out his/her task.
(4) Assists in the provision of on-the-job training
in conjunction with supervisors and trainers.
The following are indicative of the tasks an
employee at this level may perform, subject to the
employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed —
Through a systems approach is able to
exercise high level diagnostic skills on
complex forms of machinery, equipment and
instruments which utilise some combination
of electrical, electronic, mechanical or fluid
power principles.
Sets up, commissions, maintains and operates sophisticated maintenance, production
and test equipment and/or systems involving
the application of computer operating skills
at a higher level than C 6.
Works on various forms of machinery and
equipment electronically controlled by complex digital and/or analogue control systems
using integrated circuitry.
Works on complex electronics or instruments or communications equipment or
control systems which utilise electronic
principles and electronic circuitry containing
complex analogue and/or digital control
systems using integrated circuitry.
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GAOL OFFICERS' AWARD
No. 12 of 1968
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Prison Officers' Union of Workers
and
Honourable Minister for Corrective Services.
No. 1156 of 1989 (R).
COMMISSIONER J.F. GREGOR.
8 December 1989.
Order.
HAVING heard Mr D.J. Cloghan on behalf of the Applicant
and Mr J.F. Flood on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Gaol Officers' Award No. 12 of 1968 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 9th
day of October 1989.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 2. — Arrangement: Delete the words "Schedule
of Respondents" and insert in lieu thereof the followingSchedule A —List of Respondents
Schedule B —Memorandum of Agreement
2. Clause 18. — Rates of Pay: Delete this clause and insert
in lieu thereof—
(1) Total rates of pay per week:
$
(a) Prison Officer
1st year
425.30
2nd year
442.70
3rd year —7th year
462.60
Thereafter
471.40
(b) First Class Prison Officer
487.20
(c) Senior Officer
1st year
501.10
2nd year
516.60
3rd vear
535.50
(d) Industrial Officers
Group 1
469.80
1st year
480.70
Thereafter
Group 2
1st year
484.00
Thereafter
494.60
Group 3
1st year
501.10
Thereafter
516.60
Group 4
1st year
524.40
Thereafter
533.70
Group 5
1st year
543.40
Thereafter
550.90
(e) First Class Prison Officer
In addition to the rates prescribed by
paragraphs (a) and (d) above, any Officer
attaining First Class status prior to 12
November 1987 shall be paid additional
$7.80 per week.
(2) Prison Officers: Shift and Weekend Penalty
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In addition to the rates of pay prescribed in
subclause (1) hereof. Officers shall be paid the
following allowances to compensate for shift and
weekend work:
Per WeeR
PRISON OFFICERS
$
Group 1
Fremantle, Wooroloo
1st year
76.15
2nd year
81.81
3rd to 7th year
86.66
Thereafter
88.25
Group 2
Albany, Bandyup, Pardelup,
Eastern Goldfields,
C.W. Campbell Remand Centre,
Broome, Roebourne, Wyndham,
Canning Vale Prison,
Greenough Regional Prison
1st year
91.29
2nd year
96.21
3rd to 7th year
101.16
Thereafter
103.19
Group 3
Bunbury, Karnet
1st year
101.94
107.30
2nd year
3rd to 7th year
113.66
Thereafter
115.87
FIRST CLASS PRISON OFFICERS
Group 1
91.32
Fremantle, Wooroloo
Group 2
106.58
Albany, Bandyup, Pardelup,
Eastern Goldfields, C.W. Campbell
Remand Centre, Broome, Roebourne,
Wyndham, Canning Vale Prison,
Greenough Regional Prison
Group 3
119.77
Bunbury, Karnet
SENIOR OFFICERS
Group 1
Fremantle (Day Shift Mon-Fri),
Eastern Goldfields, Metropolitan
Prison Complex Central Services
Block (Senior Officer Transport Section)
Group 2
Broome, Canning Vale Prison (Reception)
1st year
48.30
2nd year
50.14
Thereafter
51.99
Group 3
Fremantle (Any Day Shift), Wyndham
1st year
60.61
2nd year
62.73
Thereafter
65.01
Group 4
Fremantle (Any Day —Any Shift),
Greenough, Roebourne
105.46
1st year
105.4f
108.72
2nd year
108.71
Thereafter
112.61
Group 5
Albany, Bunbury, Karnet,
Wooroloo, Pardelup, Eastern
Goldfields Regional Prison,
C.W. Campbell Remand Centre,
Canning Vale Prison
106.82
1st year
106.81
111.53
2nd year
111.5:
115.59
Thereafter
115.5'
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Group 6
i
C.W. Campbell Remand Centre (Reception)
1st year
<=
2nd year
1
Thereafter
1
Group 7
Bandyup
l
1st year
2nd year
■
Thereafter
H
INDUSTRIAL OFFICERS
Grade 1
Alternate Weekends
1 st year
1
Thereafter
1
Metropolitan Prison Complex
Central Services Block (Transport Officer)
1st year
Thereafter
Bandyup—Hobbies (Mon-Fri Afternoon Shifts)
1st year
Thereafter
Grade 2
Alternate Weekends
1st year
Thereafter
C.W. Campbell Remand Centre (Reception)
1st year
Thereafter
Metropolitan Prison Complex Central
Services Block (Transport Officer)
1st year
Thereafter
Greenough, Bandyup (Activities)
1st year
Thereafter
Eastern Goldfields Regional Prison
(Activities Officer)
1st year
Thereafter
Fremantle, Canning Vale Prison (Reception Officer)
1st year
Thereafter
Bunbury, Canning Vale Prison, Karnet,
Wooroloo (Activities)
1st year
Thereafter
Grade 3
Alternate Weekends
1st year
Thereafter
Activities/Hobbies
1st year
Thereafter
Canning Vale Prison Canteen Officer
1st year
Thereafter
Grade 4
Alternate Weekends
1st year
Thereafter
Greenough (Fishing Instructor)
1st year
Thereafter
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Per Week
Fremantle Hospital Officers
$
1st year
109.54
Thereafter
111.48
Canning Vale Prison Hospital Officers
1st year
123.37
Thereafter
125.64
Grade 5
Alternate Weekends
1st year
65.98
Thereafter
67.17
Recreation Officers
Fremantle
1st year
64.66
Thereafter
66.81
(3) It is a term of this Award that the Union
undertakes for the duration of the Principles
determined by the Commission in Court Session
in Application No. 1940 of 1989, not to pursue any
extra claims, award or over award, except when
consistent with the State Wage Principles.
3. Clause 26. — Introduction of Change: After this clause
delete the words "Schedule of Respondents" and insert in
lieu thereof the followingSchedule. A —List of Respondents.
4. Schedule A —List of Respondents: Immediately after
this clause add the following—
Schedule. B —Memorandum of Agreement.
The Hon. Minister for Corrective Services and the
Western Australian Prison Officers' Union of Workers,
agree to the following provisions in respect of the
introduction of the Structural Efficiency Adjustment of
October 1989.
State Wage Principles:
It is a term of this Award that the Union undertakes
for the duration of the Principles determined by the
Industrial Relations Commission in Court Session in
Application No. 1940 of 1989 not to pursue any extra
claims, award or over award except when consistent
with the State Wage Principles.
Health and Fitness:
Officers who are selected for the Senior Officers
Qualification Course or the Chief Officers Qualification Course, shall undergo a health and fitness appraisal
as part of the course. The appraisal will test, inter alia,
lung function, blood pressure and aerobic fitness. The
appraisal shall not be used for promotional or assessment purposes, however, participants on the courses are
expected to give a serious commitment to and a
measurable improvement in fitness.
Metropolitan Security Unit:
Officers appointed to the Metropolitan Security Unit
will be required to undergo a health and fitness test as
part of the selection process. In addition, upon
appointment the Officers will be required to meet
fitness standards determined from time to time.
The Officers appointed to the Unit will carry out
duties as outlined in the Metropolitan Security Unit
Operations Parameters document issued by the Executive Director of the Department of Corrective Services.
The structure, functions and administrative arrangements of the Unit are contained in an exchange of
letters between the Department of Corrective Services
and the Union.
Industrial Officer Classifications:
The Industrial Officers Classification Committee,
consisting of equal Departmental and Union representation, shall examine classification claims from Industrial Prison Officers. Agreed classifications shall be
forwarded to the Industrial Relations Commission for
ratification.

1

Where the Classification Committee is unable to
agree on a classification or where an Officer wishes to
appeal against the decision of the Committee, the
appeal shall be processed in accordance with the
Commission's correspondence to the parties pursuant
to Application No. 1303 of 1988.

GOVERNMENT WATER SUPPLY (KALGOORLIE
PIPELINE) AWARD
No. A 15 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and Others
and
Water Authority of Western Australia.
No. 2151 of 1990.
COMMISSIONER R.N. GEORGE.
16 April 1991.
Order.
HAVING heard Mr F. Logan on behalf of the Amalgamated
Metal Workers and Shipwrights Union of Western Australia; Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth; and Australasian
Society of Engineers, Moulders and Foundry Workers
Industrial Union of Workers, Western Australian Branch
and Mr T. Boronovskis on behalf of the Respondent, and by
consent, the Commission, being satisfied that the matter is
consistent with the Principles enunciated in the State Wage
Case Decision, September 1989 and pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the Government Water Supply (Kalgoorlie
Pipeline) Award, 1981 be varied in accordance with the
following Schedule and that such variation shall take
effect on and from the 15th day of January, 1991.
[L.S.l

(Sgd.) R.N. GEORGE,
Commissioner.

Schedule.
1. Clause 14. —Travelling Time and Allowances: Delete
subclauses (l)(a) and (b) and insert in lieu the following —
1. (a) In respect of work carried out from an
employer's depot—An allowance of $9.90
per day shall apply to all work located within
a radius of 50 km of the main post office in
the town in which the depot is situated,
(b) Where an employee travels daily to a job
outside the radial area mentioned in paragraph (a) hereof he or she shall be paid at the
ordinary hourly "on site" rate calculated to
the next quarter of an hour, with a minimum
payment as for one-half hour for each return
journey for any time outside ordinary working hours reasonably spent in travelling daily
from the designated kilometre radius to a job
and returning to that radius in addition to the
allowance prescribed in paragraph (a) of
subclause (1) hereof, plus any expenses
necessarily and reasonably incurred in so
travelling outside such radius, provided that
where an employee uses his or her own
vehicle such expenses shall be paid at the rate
of 28 cents per kilometre travelled outside
such radius.
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2. Clause 17. —Tea Breaks, Meal Hours, Refreshments: Delete subclause (6)(a) and insert in lieu
the following —
6. (a) An employee required to work overtime
for more than 1.5 hours, without being
notified on the previous day or earlier
that he or she will be so required to
work, shall either be supplied with a
meal by the employer or paid $6.30, but
payment need not be made to employees
residing in the locality of work who can
reasonably return home for meals.

HOTEL AND TAVERN WORKERS' AWARD
No. 31 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels and Hospitality Association Inc.
(Union of Employers) and others
and
The Federated Liquor and Allied Industries Employees'
Union of Australia, Western Australian Branch, Union of
Workers.
No. 1347(1) of 1990.
COMMISSIONER A.R. BEECH.
16 May 1991.
Order.
HAVING heard Mr D Jones on behalf of the Applicants and
Ms S Jackson on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the Hotel and Tavern Workers Award No. 31
of 1977 be varied in accordance with the following
Schedule and that such variation shall have effect:
(i) in the case of Clause 21. —Wages from the
beginning of the first pay period to commence on or after 20 February 1991;
(ii) otherwise from the beginning of the first pay
period to commence on or after 20 March
1991.
(Sgd.) A.R. BEECH,
[L.S.I
Commissioner.

Schedule.
1. Clause 2. —Arrangement: delete this clause and insert
in lieu thereof—
2. — Arrangement
1. Title
2. Arrangement
2A. State Wage Principles —September 1989
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours
10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
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16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages
21 A. Minimum Wage —Adult Males and Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers' Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. Union Delegates and Meetings
38. (Deleted)
39. Australian Traineeship System
40. Under-Rate Workers
41. Prohibition of Contracting out of Award
42. District Allowance
43. Breakdowns
44. Maternity Leave
45. Trainees
2. Clause 21. —Wages: delete subclause (1) of this clause
and insert in lieu thereof—
(1) Classifications
(total wage per fortnight):
$
(1) Chef
723.10
(2) Qualified Cook
671.70
(3) Cook Employed Alone
636.70
(4) Breakfast and/or Other Cooks . 630.10
(5) Bar Attendant—category 1
635.70
(6) Bar Attendant —category 2
648.20
(7) Cellarman
651.70
(8) Head Waiter/Waitress
671.70
(9) Head Steward/Stewardess
671.70
(10) Hostess
671.70
(11) Waiter/Waitress
621.30
(12) Steward/Stewardess
621.30
(13) Housekeeper/Supervisor
686.90
(14) Night Porter
615.30
(15) Hall Porter
615.30
(16) Lift Attendant
615.30
(17) Cashier
635.70
(18) Snack Bar Attendant
621.30
(19) Butcher
671.70
(20) Kitchenhand
615.30
(21) Commissionaire and/or Car
Parking Attendant
615.30
(22) Security Officer
671.70
(23) Timekeeper
635.70
(24) Storeman
630.10
(25) Housemaid
615.30
(26) Laundress
615.30
(27) Cleaner
615.30
(28) Maintenance Man
671.70
(29) Gardener
615.30
(30) Yardman
615.30
(31) General Hand
615.30
3. Clause 39. —Deleted: insert the following new title and
clause —
39. —Australian Traineeship System
(1) Scope:
This clause shall apply to a trainee employed
under the Australian Traineeship System by an
employer approved by the State Management
Committee
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(2) Definitions:
For the purpose of this clause —
The "Australian Traineeship System"
means a structured system of on-the-job
training with an employer and off-thejob training in a Technical and Further
Education College or other training
provider approved by the State Management Committee.
"Trainee" means an employee engaged
under the terms of this award and in
accordance with the provisions of an
Australian Traineeship established pursuant to Section 37D of the Industrial
and Commercial Training Act 1975 and
approved by the State Management
Committee.
"Traineeship Scheme" is a formal agreement of training approved by the State
Management Committee and registered
pursuant to Section 37D of the Industrial and Commercial Training Act
1975.
"State Management Committee" means a
Committee comprising representatives
from the Confederation of Western
Australian Industry, the Trades and
Labor Council of Western Australia,
Technical and Further Education
(TAPE) and the relevant Federal and
State Government Departments which
approve traineeship arrangements by
agreement of each of the parties. The
State Management Committee may be
established pursuant to the provisions of
the Industrial and Commercial training
Act 1975, or any amendment to or
substitution of that Act, provided that
any Committee or body established in
lieu of the State Management Committee has the same representatives structure and decision making processes as
that Committee.
(3) Objective:
(a) The object of this clause is to provide the
form and substance of the conditions of
employment, including the rates of pay,
applicable to persons engaged under the
Australian Traineeship System (ATS) and
who, being a trainee under that system, is
covered by this award.
(b) An objective of the Australian Traineeship
System is to provide employment and training opportunities for young people so as to
enhance their skill levels and future employment prospects.
(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means
of written agreement in a form approved by
the State Management Committee and registered in accordance with the provision of the
Industrial and Commercial Training Act
1975.
(b) A trainee shall not be engaged on a part-time
or casual basis.
(c) The Traineeship Scheme shall be for a
minimum period of 12 months but this period
may be varied with the agreement of the
union and the employer and with the approval of the State Management Committee.
(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved
on-the-job training scheme and attend the
approved off-the-job training as prescribed in
the training system.
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(b) An employer shall release a trainee from
work to attend the prescribed off-the-job
training course and shall provide the on-thejob training approved by the State Management Committee.
(c) The employer shall provide the level of
supervision in accordance with the approved
training scheme during the traineeship
period.
(d) (i) The overall Traineeship Scheme will be
monitored by officers of the Department
of Employment and Training.
(ii) An accredited representative of the
union shall have access during ordinary
working hours to inspect the relevant
training records and work books and
subject to the approval of the employer,
which shall not be unreasonably withheld, may interview a trainee with
respect to his/her progress in the
Scheme.
(e) An employer shall not, as a consequence of
engaging a trainee pursuant to the provisions
of this clause, terminate or otherwise prejudice the employment of any full-time employee of that employer.
(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked
by trainees except to enable the requirements of
the training scheme to be effected. When overtime
and shift work are worked the relevant penalties
and allowances of the award based on the trainee
wage will apply. No trainee shall work overtime
or shift work alone.
(7) Wage Rates:
The wage rate payable to a trainee shall be
determined by multiplying 50% of the appropriate
fortnightly wage rate prescribed by this award by
39, which represents the actual number of weeks
spent on the job, and dividing that sum by 52 to
provide a weekly wage. Such wage shall be
payable to the trainee in accordance with the
provisions of Clause 20. —Payment of Wages of
this award.
4. Schedule of Respondents —delete the name "The
Western Australian Hotels Association Incorporated (Union
of Employers)" and insert in lieu thereof:
Western Australian Hotels and Hospitality Association Incorporated (Union of Employers), 438 Vincent
Street West, Leederville WA 6007.

IRON ORE PRODUCTION AND PROCESSING
(MT NEWMAN MINING CO PTY LIMITED)
AWARD No. A29 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore Ltd
and
The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch.
No. 310 of 1991 (R2).
COMMISSIONER J.F. GREGOR.
14 May 1991.
Order,
HAVING heard Mr J. Stockden and with him Mr R. Boylan
on behalf of the Applicant and Mr R. Keegan on behalf of
the Respondent, the Commission, pursuant to the powers
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conferred on it under the Industrial Relations Act 1979
hereby orders—
That the Iron Ore Production and Processing (Mt
Newman Mining Co Pty Limited) Award be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 24th
January 1991 and continue up until the end of the pay
period concluding on the 5th of April 1991.
(Sgd.) J.F. GREGOR,
[L.S.I
Commissioner.

Schedule.
First Schedule —Wages: Delete Railway Section of
subclause (f) of Clause 1 and insert in lieu thereof the
following:
(f) Construction Mining and Energy Workers' Union
Railway Section
Locomotive Driver—
$
More than 2 years Service
549.30
Up to 2 years service
541.70
Shunter/Observer
456.20
Observer
405.20
Trackmobile Operator
391.80
Shed Driver (Restricted)
391.80

IRON ORE PRODUCTION AND PROCESSING (MT
NEWMAN MINING CO PTY LIMITED) AWARD
No. A29 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore Ltd
and
The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch.
No. 310 A of 1991 (R2).
COMMISSIONER J.F. GREGOR.
14 May 1991.
HAVING heard Mr J. Stockden and with him Mr R. Boylan
on behalf of the Applicant and Mr R. Keegan on behalf of
the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the Iron Ore Production and Processing (Mt
Newman Mining Co Pty Limited) Award be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 6th day of
April 1991.
(Sgd.) J.F. GREGOR,
fL.S.l
Commissioner.
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Schedule.
1. First Schedule — Wages:
A. Delete subclause (f) of Clause 1 and insert in lieu
thereof the following:
(f) Construction Mining and Energy Workers'
Union
435.00
Carpenter and Joiner
Shovel Section
Shovel Operator—
454.80
Grade II
409.30
Grade I
Engine Driving Section
446.70
Engine Driver I
Engine Driver/Greaser—qualified
401.10
but not yet appointed
Trainee Engine Driver/Greaser .... 376.40
Mobile Crane Driver
Up to but not including 10 tons .. 410.50
10 tons and up to but not including
20 tons
20 tons and up to but not including
428.10
40 tons
40 tons and up to but not including
429.50
100 tons
100 tons and over (including Mani437.90
towoc)
Delete subclauses 17 and 18 of Clause 1.
2. Second Schedule —Disability Group Allocations: Delete Group 445 —Loco Crews—Shift from subclause 3.—
Railroad.
3. Part II: Delete this Part and insert in lieu thereof the
following:
1. —Arrangement
1. Arrangement
2. Scope and Application
3. Contract of Employment
4. Hours of Work
5. Roster Operation
6. Distant Work
7. Travelling on Engagement and Termination
8. Redundancy
9. Remuneration
10. District Allowance
11. Skills Level Progression
12. Payment of Wages
13. Time and Wages Record
14. Annual Leave
15. Public Holidays
16. Long Service Leave
17. Sick Leave
18. Bereavement Leave/Compassionate Leave
19. Maternity Leave
20. Union Officials
21. Posting of Notices
22. Cyclone Stand-by
23. Definitions
Appendices
2. — Scope and Application
1. This part of the Award —
(a) Relates to the Iron Ore Production and Processing
Industry as hereinafter defined.
(b) Applies to employees employed in the employers
rail traffic operations in the classifications referred
to in Clause 9 Remuneration of this Part.
(c) Is restricted in its operation to the land and
premises occupied and controlled by the applicant
between 18th and 26th parallel of South latitude.
2. For the purpose of this award the Iron Ore Production
and Processing Industry includes the operations of quarrying, mining, crushing, treating, storing, transporting, loading
and unloading of iron ore and operations incidental thereto.
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3. —Contract of Employment
1. Employment shall be on a weekly basis.
2. Employees shall perform work in accordance with the
relevant classification structure and roster. An employee not
attending for or not performing such work shall except as
otherwise provided lose payment for the actual time of such
non-attendance or non-performance.
3. Subject to subclauses (1) and (2), employment shall be
terminated by a week's notice on either side given at any
time during the week or by the payment or forfeiture of a
week's wages as the case may be. This clause shall not affect
the right of the employer to deduct payment for any day or
portion thereof during which the employee is stood down by
the employer or to deduct payment for any day or portion
thereof during which the employee cannot be usefully
employed in the class or grade of work in which the
employee is usually employed because of any strike.
4. This clause shall not affect the right of the employer
to dismiss an employee without notice for misconduct and
in such cases the wages shall be payable up to the time of
dismissal only.
5. An employee, who without notification to and
subsequent approval of the employer, is absent from work
for one week shall be deemed to have abandoned his/her
employment unless and until, in the circumstances of any
particular case, the employer otherwise agrees, but this
subclause does not affect the employer's right of dismissal
referred to in subclause (4).
6. Notwithstanding the provisions contained elsewhere in
this award, continuous service for all leave purposes shall
include any period during which an employee is on strike
subsequent to 31 December 1979.
7. An employee who, without prior notice to or
arrangement with his/her employer, is absent on any
ordinary day or ordinary shift shall, unless he/she is unable
to do so, notify the department in which he/she is employed
of his/her inability to attend for work on that day or shift and
such notification shall be given, where possible, before the
time at which he/she is due to commence work on that day
but in any event no later than eight hours after that time.
4. —Hours of Work
1. Employees are required to work ten shifts in
accordance with the roster in each fortnightly pay period.
2. (a) The employer shall post rosters designating —
(i) the starting time and the estimated finishing time
of each shift for crews on mainline duties; and
(ii) the starting and finishing times of shifts for all
other employees.
(b) The hours to be rostered under subparagraph (i) of
paragraph (a) shall be eleven and one half for a trip from Port
Hedland to Newman and eleven and quarter for a trip from
Newman to Port Hedland.
3. Make-up:
(a) Management shall have the right to schedule such
additional appropriate number of ore trains in lieu
of scheduled Supply or Work trains where
production has been lost due to cancellation of ore
trains for any reason.
(b) Trains scheduled in accordance with 3(a) must be
availed of during the six (6) days immediately
following the day of cancellation.
4. The rostered hours:
(a) Shall not, be varied except by agreement between
the employer and the union concerned;
(b) Shall, in respect of any shift, include all time spent
in the performance of work normally carried out
from the time of sign-on to the estimated finishing
time of that shift or estimated finishing time where
applicable.
5. Additional Hours:
(a) Where, in the course of a trip, it appears that the
rostered hours for that trip will be exceeded, any
member of the crew may, if it is reasonable to do
so, request that he/she be relieved at or after the
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conclusion of the rostered hours for that shift and
the employer shall, unless it is not reasonably
possible to do so, comply with any such request.
(b) An employee who accepts work in excess of the
rostered hours for the shift shall be paid at the
applicable rate specified for the employees classification for each completed half an hour worked
and is inclusive of an hourly rate calculated at the
appropriate overtime rate, proportional meal
break, shift penalty and disability allowances.
Rate for
72 hour
$
The rates applicable are:
Level 5
17.00
Level 4
14.00
Level 3
11.00
Level 2
8.00
Level 1
6.00
6. Rest Period After Duty:
(a) The minimum period of time between the termination of one shift and the commencement of the
next shift shall be —
(i) eight hours at an away from home depot; and
(ii) ten hours at a home depot unless in any case
the employer and the roster committee agree
that eight hours is necessary to effect the
changeover from one shift to another.
7. Absence from Work:
(a) Following an absence, employees shall: —
(i) Resume their normal place on the roster, or
(ii) Be given alternative work until their normal
position on the roster is resumed.
(b) Unless an employee books back or reports as soon
as possible, and in any event not later than four
hours prior to the commencement of his/her next
listed sign-on time, he/she will be deemed not to
be ready, willing and available for work on that
day or shift.
5. —Roster Operation
1. Roster Arrangement:
(1) Rosters in existence at the date of this order shall
continue in operation unless and to the extent that
they are varied or replaced in the manner
hereinafter prescribed.
(2) Proposed alterations to an existing roster shall, be
mutually agreed to by management and the
appropriate convenors before being implemented.
(3) (a) Where the employer seeks to substitute a new
roster for an existing roster it shall, when
draft rosters have been provisionally agreed
between it and the convenor/s and after
consultation with the roster committee, submit those rosters to the State Secretary for
ratification by the union prior to implementation of the new roster.
(b) After ratification by the union the new roster
shall be posted on the notice board and a copy
supplied by the employer to each convenor
and to each member of the roster committee.
(c) Any dispute arising under this subclause may
be processed through the provisions of the
Industrial Relations (Mt. Newman Mining
Co. Pty. Limited) Agreement.
2. Cancellation of Roster:
(1) The roster will stand except in emergencies which
are hereby defined to mean circumstances beyond
the control of the employer which cause major
interruption to the normal running of trains and
include, when they have that result:
(a) cyclones;
(b) derailments;
(c) disturbances of or damage to the track;
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(2) Where the roster is cancelled because of an
emergency the following applies:
(a) (i) rostered days off as by the cancelled
roster will be adhered to; and
(ii) where possible crews will be advised of
the appropriate arrangements for their
next commencing time of duty.
(b) If there is a complete break in the track, and
work trains only are to be operated, arrangements will be made between the employer
and the union's convenor to provide work for
all crews to the extent that work can be made
available.
(c) If trains are not able to be run because of a
strike —
(i) available work to be continued on the
rostered times e.g. construction trains,
etc.;
(ii) rostered days off as by the cancelled
roster will be adhered to; and
(iii) available work for other crews will be
arranged at that time between the employer and the union convenors.
3. Resumption of Work —Industrial Disputation:
In a "return to work situation" after the end of a strike
or stand-down the following provisions shall apply —
(a) Rostered days off on the roster will be adhered to;
(b) Crews to return to work and work out their
rostered shift or the balance of that day and will
be paid as follows;
• Where the balance of that rostered shift is
greater than one half of the rostered shift — no
loss of earnings.
• Where the balance of that rostered shift is
less than one half of the rostered shift —one
half of the amount payable for the day.
(c) No "Roster change" penalty will apply where a
crew cannot resume their normal roster following
the end of a strike; and
(d) The allocation of work to crews shall take into
account the need to reposition the crew to enable
the early resumption of their normal roster.
4. Return to Home Depot:
(a) When an emergency situation arises, which affects
the normal rostered return of crews to their home
depot, the Manager Railroad Operations or deputy
shall immediately review the situation and the
decision shall be conveyed to the convenor of the
union and the crews concerned.
(b) If that decision is considered unsuitable by the
employee an immediate conference shall be held
between the employer and the convenor to resolve
the matter. At all times due consideration shall be
given by the employer to minimising the duration
of stay in barracks by locomotive crews.
5. Cancellation of Work:
(1) Where an employees job on the roster is cancelled
the employee shall —
(a) Be given alternative useful work for the
minimum period of eight hours and suffer no
loss of normal earnings.
(b) If away from home and if no such work is
available and the employer returns him/her to
his/her home depot he/she shall, if such work
is available, be given such work at the home
depot for the balance of a minimum of eight
hours on that day but not so that he/her is
unable to resume his/her roster.
(2) (a) When trains are to be temporarily cancelled
on a "block" or "multiple" basis the
employer shall discuss the situation with the
convenor or his/her deputy.
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(b) In such circumstances, crews may be required to work their rostered shift and where
no further useful work is available after
completing eight hours of the rostered shift,
they may sign off.
(c) In the event of there being disagreement over
useful work availability, the matter will be
referred to the Manager Railroad Operations
or his/her deputy.
(d) When no useful work is available the
employees concerned may, if they so decide,
take one day's paid or unpaid leave.
(e) Crews can be required to be in position to
resume the roster following cancellation of a
train.
6. Relieving:
(1) Holiday/Sickness Relief—
(a) Crewmen designated as the holiday/sickness
relief shall be given seven days' notice of the
roster line on which they will be relieving.
(b) The rostered days off will be those shown on
the line on which they are relieving.
(c) If they are not required to relieve, the
crewmen shall be given seven days' notice of
their sign-on times as Holiday/Sickness relief
and the days off shall also be indicated.
(d) A holiday/sickness relief crewman may, for
as long as he/she is not required to cover for
holiday/sickness relief, be utilised to cover
any notified period of absence of any
crewman but only upon being given twenty
four hours" notice.
(e) Persons relieving on holiday/sickness relief
will be allocated rostered links in order of
seniority and once given a line will continue
on that line until the person being relieved
returns to work or the holiday/sickness relief
person returns to the normal roster.
(2) Roster Relief:
A roster relief crewman is not obliged to depart on main
line work after being on duty for four hours.
(3) Coverage for Mainline Absences:
(a) Where a rostered employee fails to report for duty
the roster relief crewman will take the absent
crewman's place on the roster, or
(b) To minimise excessive movement of sign-on
times a holiday/sickness relief crewman shall, if
his/her rostered sign-on time pursuant to paragraph (6)(l)(c) is nearer to that of the absent
employee, be used to cover such an absence in
preference to a Roster Relief crewman.
(c) Where a roster relief employee is not available,
then a driver from the right hand side of the roster
can be required to perform the duties of the
mainline driver who is absent.
7. Roster Change:
When employees are required to change their job on the
roster they shall be entitled to a payment for roster change
where the employee:
(a) Is moved from the rostered job without the correct
notice in accordance with the following qualifications:
(i) The Engineman on the left side of the roster
where less than seven days notice is given.
(ii) The Engineman on the right side of the roster
where less than twenty four hours notice is
given.
(iii) An Engineman who is spare on the roster
where less than twenty four hours notice is
given.
(iv) Engineman on roster relief where less than 24
hours notice for mainline work or 90 minutes
notice for local work is given, or
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(v) An Engineman working as a Shed Driver and
required to work on the main roster without
being given 7 days notice.
(b) Reports for local work and without being given
sufficient notice works mainline and books off
away from home or flies back to his/her home
depot and is unable to finish at his/her rostered
sign off time or
(c) Is required to run a supply train in lieu of a work
train or
(d) Is required to work an unscheduled train.
(e) Is not given 7 days notice of rostered working
when moving onto holiday/sickness relief.
(f) In a cancelled train situation where crews have
been given alternative work and as a result are not
able to complete their shift within the hours of the
roster caused through a delay that is within the
control of the Company.
An employee required to work in accordance
with any of subclauses 4(a) to 4(f) shall be paid
in accordance with the applicable classification
level as specified:
$
Levels
116.00
Level 4
93.00
Level 3
74.00
Level 2
56.00
6. — Distant Work
(1) Since the normal means of transportation between
sites shall be by aircraft, it is a condition of employment for
locomotive crewmen that there be no restrictions on their
ability to fly.
(2) (a) Employees required to work away from their
normal place of residence shall be provided with free board
and lodging for all such time spent away from home.
(b) An employee resident in the employer's single
employees quarters who is required to work away from
his/her home depot shall —
(i) be provided with free board and lodging for all
such time that he/she is away from his/her home
depot; and
(ii) have the weekly accommodation/messing charges
otherwise applicable to him/her at his/her home
depot reduced for each hour that he/she is away
from that home depot according to the following
formula:
Hourly Rebate
= weekly single quarters charges
7 days x 24 hours
7 —Travelling on Engagement and Termination
(1) The provisions of this clause apply only in respect to
employment north of south latitude 26°.
(2) In this clause "fare" includes the cost of transporting
any tools owned by an employee and required by him/her
in his/her employment and in the case of a married employee
travelling on engagement only, "fare" includes the cost of
excess baggage up to a limit of sixty kilograms per family
unit.
(3) Subject to the provisions of this clause the fare of an
employee from the place of engagement to any place of
employment shall be paid by the employer and the employee
shall be paid at ordinary rates for not more than eight hours
in any day for time spent in travelling to the place of
employment, including time occupied in waiting for
transport connections, but if the employee uses a mode of
travel not approved by the employer, travelling time in
excess of eight hours shall not be allowed unless the
Commission determines otherwise.
(4) An employee whose fare is paid by the employer
pursuant to subclauses (2) and (3) and whose employment
is terminated for any reason prior to the completion of six
months' continuous service shall refund to the employer the
cost of such fare, provided that where such refund is not
made in part or in full before the employment terminates,
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the employer shall be entitled to deduct any amount owing
under this subclause from any moneys due to the employee
on his/her termination of employment.
(5) If an employee completes twelve months' continuous
service with the employer and resigns or is dismissed he/she
shall be given his/her fare from site to his/her original point
of engagement within Australasia or to Perth if the employee
so requests.
(6) The provisions of subclause (5) do not apply to an
employee who abandons his/her employment.
8. —Redundancy
(1) The provisions of this clause apply in the event of the
employer making any employee redundant.
(2) For the purpose of this clause an employee shall be
deemed to have been made redundant if his/her employment
is to be terminated because he/she has become surplus to
requirements owing to technological change, merger, takeover or re-organisation of work or production methods or
procedures or to market conditions, but not if he/she is to
be terminated for misconduct or unsatisfactory service, nor
if he/she is offered but fails to accept appropriate alternative
employment with the employer.
(3) (a) Before an employee is retrenched by reason of
redundancy the employer will give written notice of that
intention to the State Secretary of the Union concerned.
(b) Any such notification shall state the reasons for the
intended action, the numbers and classifications of employees likely to be involved, and the proposed order of
terminations if this be appropriate to the circumstances.
(4) (a) Individual employees who are then likely to be
made redundant will be advised in writing by the employer.
(b) Following such a notice each employee concerned will
continue on his/her present duties or, as may be deemed
appropriate, will be allocated other duties without reduction
of wages until either he/she is reclassified or found other
alternative employment (including external to the employer)
or any subsequent final notice of termination is issued and
has expired.
(c) The maximum amount of possible notice shall be
given to all employees to be dismissed but in any case,
employees shall receive at least three months' notice but pay
in lieu thereof shall not be paid where the employee resigns
prior to the expiration of that notice.
(d) Voluntary redundancies shall be allowed first when
there are redundancies imminent in any classification;
provided that this paragraph only applies if a suitable
replacement for that voluntarily vacated position is available
with the necessary competence, training and skills.
(e) The employer in selecting employees to be relocated
or retrenched shall consider, all things being equal:
(i) the length of service within the employee's
classification in the case of tradesmen or
CMEWU classifications; and
(ii) the length of service with the employer and the
employee's competence to perform in the other
classification where transfer is involved.
(f) When assessing the term "all things being equal" the
employer shall consider the following factors:
(i) qualification and other experience;
(ii) suitability for other employment;
(iii) availability of housing or other accommodation;
(iv) domestic or other compassionate factors;
(v) attendance record;
(vi) general work performance; and
(vii) the policies of the appropriate unions.
(g) The employer and the unions shall discuss in detail,
with the intention of reaching agreement, how the procedures provided in paragraphs (e) and (f) are to apply.
(5) (a) Sufficient time off work with payment of ordinary
wages will be granted to any such employee for the purposes
of attending an employment interview at Newman or Port
Hedland with a representative of other employers.
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(b) Time off work without payment of wages will be
allowed to a maximum of five days to any employee wishing
to attend an employment interview with another employer
away from site.
(6) Retrenched employees shall be entitled to the
following benefits:
(a) (i) 20 shifts payable at the daily rate prescribed
in Clause 9. — Remuneration plus 5 shifts
payable at the daily rate prescribed in Clause
9. — Remuneration for each completed year
of service; and
(ii) Payment at the daily base rate prescribed in
Clause 9. —Remuneration for any sick leave
accrued in respect to service after 1 June
1982 and unused at the date of retrenchment.
(b) All pro-rata payments due to the employee on
termination in accordance with this award, provided that employees with less than five years'
continuous service shall also be entitled to pro
rata long service leave upon completion of twelve
months' continuous service.
(c) (i) Transportation for the employee and his/her
dependants and personal effects back to the
original place of engagement within Australasia or Perth or to the new place of
employment within Australia with another
employer.
(ii) If the employee elects to travel by means
other than those provided by the employer,
the employer shall reimburse the employee
up to the equivalent cost of economy class air
fares to which he/she and his/her dependants
are entitled.
(iii) The payments specified herein shall not be
made if the employee's new employer accepts the transportation costs of relocation of
the employee and/or his/her dependants.
(d) Subject to subclause (2) and subclause (4)(c), any
employee who has been advised of an impending
dismissal pursuant to this clause and who subsequently resigns prior to the expiration of the notice
given, shall be entitled to the full benefits of this
subclause.
(7) Preference for employment will be given to employees
made redundant pursuant to this clause who on termination,
indicated their willingness to be re-employed, in a classification appropriate to their training and capacity. Arrangements
for the above will be made in consultation with the Unions.
9. — Remuneration
Employees will be paid an annual amount based on the
operation of the Railroad roster for mainline, roster relief
and yard jobs.
The rate covers all payments for the performance of all
duties for the appropriate jobs on the roster and includes all
disability payments, shift penalties, overtime, crib breaks
and appropriate award payments.
The annual salary applicable to each level is as follows:
Annual Income
Eagineman
LcvcIS

Engineman
Ixvel 4

Engineman
Level 3

Base Salary
Daily Base
Crib
Transport
ANNUALISED TOTAL
Fortnightly Pay
Rostered Shift
Base Salary
Daily Base
Crib
Transport
ANNUALISED TOTAL
Fortnightly Pay
Rostered Shift
Base Salary
Daily Base
ANNUALISED TOTAL
Fortnightly Pay
Rostered Shift
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Engineman
Ixvel 2

Base Salary
34002.27
N/A
Dailv Base
130.78
Crib'
4719.72
Transport
3552.00
ANNUALISED TOTAL
42273.99
Fortnightly Pay
1625.92
Rostered Shift
162.59
Engineman
Level 1
Base Salary
22168.79
N/A
Daily Base
85.26
Fortnightly Pay
852.65
Rostered Shift
85.26
10.— District Allowance
(1) Subject to the provisions on subclause (3) in addition
to the wages prescribed in Clause 9. — Remuneration an
allowance shall be paid at the rates set out below, to each
employee employed within that area of the State situated
between south latitude 24° and a line running east from
Camet Bay to the Northern Territory border—$17.60.
(2) The above allowance covers a week, whether of five,
six or seven days. For periods of less than five days,
one-seventh of the above shall be payable for each day or
part thereof; provided that an employee who has worked at
least one-half of a week shall be given the benefit of Sunday
in the calculation of district allowance; provided further that
for the purpose of this subclause, a 38 hours week leisure
day off shall be deemed to be a day worked.
(3) An employee living in a mess or camp provided by
the employer free of charge to the employee shall be paid
half the rates prescribed in subclause (1) of this clause.
11. —Skill Level Progression
Employees will acquire mutually agreed skills appropriate to the career path structure.
On obtaining the relevant skills for the next skill level and
the appropriate qualifications employees will attract the
appropriate remuneration for that level subject to the
operation of the roster.
An employee who fails to obtain the appropriate
qualifications to progress to the next level as per the
classification structure will result in removal from the
engineman's career path.
12. Payment of Wages
1. Wages shall be paid fortnightly by direct deposit into
a bank, credit union or building society account nominated
by the employee so as to be available after midday on the
day of payment. Amounts due on such payments pursuant
to the Financial Institutions Duty Act 1983 (WA) shall be
borne by the employer.
2. The Annual Income specified in this part of the Award
has been calculated to include all hours of work, overtime,
penalties, allowances and shift premiums the employee
would receive for work on the appropriate roster.
3. At or before the time at which employees receive their
wages they shall be issued with a slip showing the gross
amount of wages due to them and all deductions therefrom.
4. All moneys due to an employee on the termination of
employment shall be paid within one hour of the presentation of the employees final clearance to the pay office unless
that clearance is presented less than one hour before the
normal time of closing of that office in which case such
moneys shall be paid to the employee within one hour of the
opening of that office on the following day.
13.—Time and Wages Record
(1) The employer shall make and keep a record or records
showing—
(a) The name and address and classification of each
employee;
(b) The starting and finishing time on each day;
(c) The hours worked;
(d) The wage paid;
(e) The amount of fares and travelling time and other
allowances paid;
(f) Deductions.
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(2) The time and wages record shall be open for
inspection by a duly accredited official of the union during
the usual office hours at the employer's office or other
convenient place and he/her shall be allowed to take extracts
therefrom. The employer's works shall be deemed to be a
convenient place for the purpose of this subclause and if for
any reason the record is not available at the works when the
official calls to inspect it. it shall be made available for
inspection within twelve hours either at the employer's
office or at the works.
(3) Any system of automatic recording by machines shall
be deemed to be a record for the purpose of this clause.
14. —Annual Leave
(1) (a) Employees engaged as continuous shift employees
in accordance with the roster (ie. employees rostered to work
regularly on Sundays and holidays) shall, except as
otherwise provided, be entitled to 30 rostered shifts of
annual leave after each period of 12 months continuous
service.
(b) Employees engaged on day work in accordance with
the roster shall, except as otherwise provided in subclause
(2) herein be entitled to 25 rostered shifts of annual leave
after each period of 12 months continuous service.
(2) An employee engaged on continuous shift work for
part of a 12 monthly period is for each completed month of
continuous engagement therein entitled to accrue annual
leave at the rate of 2.5 days for each completed month for
the time so engaged in lieu of the leave accrual in paragraph
(b) of subclause (1) herein.
(3) (a) Employees will be allocated an additional 8
rostered shifts of leave per annum (orpro rata as applicable)
in lieu of:
* Public holidays falling on a rostered day off,
* Work in excess of 5 Public Holidays
* Public Holidays that may fall during a period of
annual leave
* Working of the 20th shift.
(b) Leave allocated under subclause (a) may be taken in
conjunction with annual leave or where mutually agreed as
single days of leave.
(4) Time during which an employee is absent from work
shall count for the purpose of determining his/her right to
annual leave if and only if—
(a) It is an absence during which he/she is entitled to
pay under this award; or
(b) It is an absence authorised by his/her union and
approved by the employer; or
(c) It is an absence during which he/she is entitled to
payment under the Workers' Compensation Act,
but absence of a kind referred to in this paragraph,
to the extent that it exceeds twenty six weeks in
any qualifying twelve monthly period does not
count for that purpose.
(5) In special circumstances and by mutual consent of the
employer, the employee and the union concerned, annual
leave may be taken in not more than three periods but none
of these periods shall be less than one week.
(6) An employee whose employment terminates after
he/she has completed a twelve monthly qualifying period
and who has not been allowed the leave prescribed under
this award in respect of that qualifying period shall be given
payment in lieu of that leave in accordance with the
provisions of this clause.
(7) After one week's continuous service in any qualifying
twelve monthly period, an employee whose employment
terminates shall be paid for one fifty second of his/her
annual leave entitlements in respect of each completed 5
rostered shifts of service in that qualifying period.
(8) (a) Subject to the provisions of paragraph (b) an
employee employed north of south latitude 26° who desires
to accumulate annual leave for a period of two years may
do so if he/she so notifies the employer in writing prior to
the commencement of the second twelve-monthly qualify-
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ing period. Such notice, once given, may only be revoked
with the consent of the employer.
(b) The maximum amount of leave that may be
accumulated and carried forward under paragraph (a) is — 20
rostered shifts.
(9) Annual leave shall be allowed and taken —
(a) In the case of leave accumulated pursuant to
subclause (8), within six months of the end of the
second qualifying twelve monthly period;
(b) In any other case, within six months of becoming
due; and
(c) If an employee has completed six months'
continuous service and requests six months' pro
rata leave.
(10) Subject to the provisions of subclause (9), where an
employee gives the employer not less than four weeks'
notice of the time at which he/she desires to take his/her
leave he/she shall be allowed to take his/her leave at the time
unless compelling reasons exist for requiring the employee
to take his/her leave at some other time, in which case the
employee shall be advised in writing of the reason for refusal
of his/her request; provided that if the employer does not
respond to the employee's application within fourteen days
of its receipt the employee shall be allowed to take the leave.
(11) (a) The employer may allow annual leave to an
employee before the right thereto has accrued due, if
allocated in accordance with the roster but where leave is
so allowed and taken a further period of annual leave shall
not commence to accrue until the expiration of the
qualifying twelve monthly period in respect of which annual
leave has been so allowed.
(b) If an employee subsequently fails to qualify for such
leave the employee may recover the prepayment by
deduction from any moneys payable to the employee.
(c) Payment made for or in respect of any public holiday
shall not, for the purpose of paragraph (b) be deemed to be
part of the amount of wage paid on account of the annual
leave.
(12) Annual leave shall be allowed and taken in
accordance with the leave roster and except as otherwise
provided in this clause payment shall not be made or
accepted.
(13) New employees after completing a twelve month
qualifying period, will be allocated annual leave in
accordance with the roster, in the first available vacancy.
(14) Before proceeding on annual leave, an employee
entitled to payment in accordance with subclause (l), shall
be paid an amount equal to the rostered shift amount payable
had the employee been at work.
(15) Payment in lieu of leave referred to in subclause (6)
shall be at the rate prescribed in subclause (14).
(16) (a) An employee who proceeds on leave is entitled
to holiday travel assistance in accordance with and subject
to the following provisions of this subclause, but only if
his/her contract of employment continues after the leave is
completed.
(b) The provision of holiday travel assistance is conditional upon the employee declaring the proposed destination
and that the benefits received by him/her are to be used
solely for the purpose of bona fide travel expenses and that
he/she will be leaving the area.
(c) (i) Subject to paragraph (b) and to subparagraphs (ii)
and (iii) of this paragraph, holiday travel assistance shall be
paid not more than twice per year in an employee's second
and subsequent years of continuous service.
(ii) An employee with at least six months' service and less
than twelve months' service who is allowed annual leave
before the right thereto has accrued and who requests
holiday travel assistance will be provided with such
assistance in accordance with this subclause on one. occasion
only prior to his/her completion of twelve months'
continuous service, and the employee will then be entitled
to holiday travel assistance on one occasion only during
his/her second year of continuous service.
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(Hi) An employee, who is provided with travel assistance
during the first twelve months' continuous service in
accordance with subparagraph (ii) and whose employment
is terminated for any reason prior to the completion of
twelve months' continuous service, shall refund to the
employer the cost of such travel assistance, provided that
where such refund is not made in part or in full before the
employment terminates, the employer shall be entitled to
deduct any amount owing under this subparagraph from any
moneys due to the employee on his/her termination of
employment.
(d) The entitlement to annual leave travel assistance is
non-cumulative and entitlements not taken in any year of
service will be forfeited; provided that the employer may
allow an employee to carry over from one service year to
the next service year one air fare where, because of the
employer's operational requirements or as a result of the
employee being absent on extended sick leave or workers'
compensation, the employee has been prevented from taking
annual leave.
(e) When an employee applies for holiday travel
assistance the employer shall, at the time the employee
proceeds on annual leave, unless the employee requests
otherwise provide the employee with an air ticket from site
to Perth and return or where the employee elects to travel
by a means other than air an amount not exceeding the cost
of an economy class air fare from site to Perth and return.
(f) Where an employee requests provision of travel
assistance in respect of the forward journey only prior to
proceeding on annual leave, the employer shall provide an
air ticket from site to Perth or where the employee elects to
travel by a means other than air an amount not exceeding
the cost of an economy class airfare from site to Perth, and
when the said employee is returning to site after a period of
annual leave the employer shall —
(i) make available an air ticket at its Perth office to enable
the employee to return to site; or
(ii) where the employee returns to site by a means other
than air provide the employee with payment of an amount
not exceeding the cost of an economy class air fare upon
resumption of duty.
(g) (i) where an employee applies for holiday travel
assistance to destinations other than Perth the travel
assistance paid in respect of the employee will be subject
to taxation and the amount shall, after tax, be not less than
the equivalent of an economy class return air fare to Perth.
The amount of travel assistance so paid will then be shown
on the employee's taxation group certificate.
(ii) In respect of those employees who are provided with
an economy class return air ticket to Perth or who travel by
means pther than air to or from Perth no taxation will be
deducted nor will the amount involved be shown on the
employee's taxation group certificate.
(h) An employee shall not be entitled to holiday travel
assistance more than once in respect of any period of annual
leave.
(i) The minimum period of leave in respect of which
travel assistance will be provided shall be one week.
(j) Where an employee who has been granted travel
assistance under this subclause in respect of a period of
annual leave fails to resume work with the employer upon
the completion of that leave the employer may deduct from
any moneys due to the employee the cost of such assistance
in respect of both himself/herself and his/her dependants
unless the employer is satisfied that there are good and
sufficient reasons which prevented the employee from so
resuming.
(k) Subject to paragraphs (c) and (d) of this subclause no
employee shall be entitled to the benefits of holiday travel
assistance until the completion of one year's continuous
service and thereafter until the annual leave has been
accrued.
(17) (a) Subject to the provisions of this subclause an
employee, who during a period of annual leave, is confined
to his/her home or to hospital for five consecutive days or
more as a result of personal sickness or injury is entitled to
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claim payment under clause 26—Sick Leave in lieu of
payment for annual leave for all or part of the period of
confinement.
(b) A claim under paragraph (a) —
(i) may be made if and only if the employee had, at
the time of commencement of the confinement, an
entitlement under clause 26 to not less than one
days sick leave;
(ii) may not exceed the period of sick leave to which
the employee was then entitled;
(iii) shall be made within fourteen days of the
employee resuming work after his/her leave;
(iv) shall be supported by a certificate from a qualified
medical practitioner as to the sickness or injury
and the necessity for such confinement; and
(v) shall, if the foregoing conditions are satisfied, be
granted unless the sickness or injury arose from
the employee's own wilful default.
(c) Where an employee is paid for a period of confinement
under this subclause, he//she is entitled to a period of annual
leave equivalent to the ordinary hours so paid for which shall
be taken in conjunction with his/her next annual leave or
paid for if his/her service ends before that leave is taken.
15. —Public Holidays
(1) Subject to the provisions of clauses 10 and 12 of this
Part and to those of this clause, the following days or the
days observed in lieu thereof shall be allowed as holidays
without loss of pay namely. New Year's Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day,
Christmas Day, Boxing Day, Port Hedland Cup Day and
Newman Cup Day provided that another day may be taken
as a holiday by arrangement between the parties in lieu of
any of the days named in this subclause.
(2) When any of the days mentioned in subclause (1)
hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday. In each case, the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.
(3) Any employee who absents himself/herself from work
on the working day following a day observed as a holiday
pursuant to this clause is not entitled to payment for the
holiday unless he/she satisfies the employer that he/she had
a reasonable excuse for his/her absence.
(4) (a) No employee, other than a continuous shift
employee, shall be compelled to work on a day observed as
a holiday pursuant to this clause unless he/she is required
for the provision of services which are essential services.
(b) Notwithstanding the provisions of this award contained elsewhere, the employer shall not require normal
work to be performed on Christmas Day (December 25) and
that day shall be observed as a day off work by all employees
other than those required for essential services or for the
comfort of the community, and Boxing Day (December 26),
shall also be observed as a day off work by all employees
other than those required for essential services or for the
comfort of the community and those continuous shift
workers who are required for a holding position for a
continuous process and those required to work to bring about
a resumption of normal work.
16. —Long Service Leave
(1) Right to Leave: An employee shall, as herein
provided, be entitled to leave with pay in respect of long
service.
(2) Long Service: The long service which shall entitle an
employee to such leave shall subject as herein provided, be
continuous service with one and the same employer.
(3) Such service shall include all continuous service
irrespective of age.
(4) (a) Where a business is transmitted from an employer
(herein called "the Transmittor") to another employer
(herein called "the Transmittee") and an employee who at
the time of such transmission is an employee of the
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transmittor in that business becomes an employee of the
transmittee, the period of continuous service which the
employee has had with the transmittor (including any such
service with any prior transmittor) shall be deemed to be
service of the employee with the transmittee.
(b) In this subclause "transmission" includes transfer,
conveyance, assignment or succession whether voluntary or
by operation of law or by agreement and "transmitted" has
a corresponding meaning.
(5) Such service shall include:
(a) Any period of absence from duty on any annual
leave;
(b) Any period during which an employee is stood
down;
(c) Any period of absence from duty necessitated by
sickness of, or injury to the employee, but only to
the extent of twenty six weeks in any year of
his/her employment;
(d) Any period following any termination of the
employment by the employer if such termination
has been made merely with the intention of
avoiding obligations hereunder in respect of Long
Service Leave or obligations under any award in
respect of annual leave;
(e) Any period during which the service of the
employee was or is interrupted by service —
(i) as a member of the Naval, Military or Air
Forces of the Commonwealth of Australia
other than as a member of the Permanent
Forces of the Commonwealth of Australia
except in the circumstances referred to in
Section 31(2) of the Defence Act 1903 —
1956;
(ii) in any of the Armed Forces under the
National Service Act 1951 (as amended);
provided that the employee as soon as reasonably
practicable on the completion of any such service
resumed or resumes employment with the employer by whom he/she was employed immediately before the commencement of such service.
(6) Service shall be deemed to be continuous notwithstanding—
(a) The transmission of a business as referred to in
subclause (4);
(b) Any interruption of a class referred to in subclause
(5) irrespective of the duration thereof;
(c) Any absence from duty authorised by the employer;
(d) Any standing down of an employee in accordance
with the provisions of an award, industrial
agreement, order or determination either Commonwealth or State Law;
(e) Any absence from duty arising directly or indirectly from an industrial dispute if the employee
returns to work in accordance with the terms of
settlement of the dispute;
(0 Any termination of the employment by the
employer on any ground other than slackness of
trade if the employee be re-employed by the same
employer within a period not exceeding two
months from the date of such termination;
(g) Any termination of the employment by the
employer on the ground of slackness of trade if the
employee is re-employed by the same employer
within a period not exceeding six months from the
date of such termination;
(h) Any reasonable absence of the employee on
legitimate union business in respect of which
he/she has requested and been refused leave;
(i) any absence from duty after the date of this award
by reason of any cause not specified in this clause
unless the employer, during the absence or within
fourteen days of the termination of the absence
notifies the employee in writing that such absence
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will be regarded as having broken the continuity
of service, which notice may be given by delivery
to the employee personally or by posting it by
registered mail to his/her last recorded address, in
which case it shall be deemed to have reached
him/her in due course of post;
(j) Any absence from duty before the date of this
award of a kind referred to in paragraph (i) unless
the employer gave the notice referred to in that
paragraph within the time and in the manner
referred to in that paragraph;
provided that the period of absence from duty
or the period of an interruption referred to in
paragraphs (c) to (j) inclusive shall not, except as
set out in subclause (5), count as service.
(7) Subject to the provisions of this subclause, the leave
to which an employee is entitled or deemed to be entitled
is 1.3 weeks for each twelve months' continuous service
provided that—
(a) No entitlement arises or is deemed to arise until
the employee has completed five years continuous
service;
(b) Leave may be taken in more than one period but —
(i) each period shall be in complete weeks;
(ii) except in special circumstances approved by
the employer no period shall be less than one
week; and
(iii) the thirteen weeks leave which accrues in ten
years' continuous service shall be taken in
not more than four periods.
(8) Leave taken pursuant to subclause (7) counts as
service for long service leave purposes.
(9) Where an employee is entitled to leave under the
preceding provisions of this clause and his/her employment
is terminated —
(a) By his/her death; or
(b) By the employer for any reason other than serious
misconduct: or
(c) By the employee,
he/she shall be deemed to have commenced that leave
immediately prior to such termination.
(10) An employee who proceeds on long service leave
shall be paid for the period of the leave, an amount
equivalent to 5 rostered shifts, at the appropriate classification rale, for each week of leave so taken.
(11) Taking Leave:
(a) Leave shall be granted and taken as soon as
reasonably practicable after the right thereto
accrues due or at such time or times as may be
agreed between the employer and the employee or
in the absence of such agreement at such time or
times as may be determined by the Special Board
of Reference, having regard to the needs of the
employer's establishment and the employee's
circumstances.
(b) Except where the time for taking leave is agreed
to by the employer and the employee or determined by the Special Board of Reference the
employer shall give to an employee at least one
month's notice of the date from which his/her
leave is to be taken.
(c) Any leave shall include any public holidays
specified in this award occurring during the period
when the leave is taken but shall not include any
annual leave.
(12) Subject to the provisions of subclause (10) payment
for long service leave shall be made in one of the following
ways —
(a) In full before the employee goes on leave;
(b) At the same time as his/her wages would have
been paid to him/her if the employee had remained
at work, in which case payment shall, if the
employee in writing so requires, be made by
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cheque posted to an address specified by the
employee; or
(c) In any other way agreed between the employer and
the employee.
(13) No employee shall during any period when he/she
is on leave engage in any employment for hire, or reward
in substitution for the employment from which he/she is on
leave, and if an employee breaches this provision he/she
shall thereupon forfeit his/her right to leave hereunder in
respect of the unexpired period of leave upon which he/she
has entered, and the employer shall be entitled to withhold
any further payment in respect of the period and to reclaim
any payments already made on account of such period of
leave.
(14) In the event of the death of an employee after that
employee has become entitled to long service leave but
before that leave has been taken or fully taken any moneys
due to that employee pursuant to subclause (10) which, at
the time of death, had not been paid to him/her shall, at the
request of the personal representative of that employee be
paid to that personal representative.
(15) In a case to which paragraph (b) or (c) of subclause
(9) applies any moneys due to the employee pursuant to
subclause (10) which have not been paid to him/her shall be
paid to him/her upon that termination.
(16) Granting Leave in Advance:
(a) The employer may by agreement with an employee allow leave to such an employee before the
right thereto has accrued due, but where leave is
taken in such case the employee shall not become
entitled to any further leave hereunder in respect
of any period until after the expiration of the
period in respect of which such leave had been
taken before it accrued due.
(b) Where leave has been granted to an employee
pursuant to the preceding paragraph before the
right thereto has accrued due, and the employment
subsequently is terminated, the employer may
deduct from whatever remuneration is payable
upon the termination of the employment such
amount as represents payment for any period for
which the employee has been granted long service
leave to which he/her was not at the date of
termination of his/her employment or prior thereto
entitled.
(17) Records to be kept:
(a) The employer shall, during the employment and
for a period of twelve months thereafter, or in the
case of termination by death of the employee for
a period of three years thereafter, keep a record
from which can be readily ascertained the name
of such employee and his/her occupation, the date
of the commencement of his/her employment and
his/her entitlement to long service leave and any
leave which may have been granted to him/her or
in respect of which payment may have been made
hereunder.
(b) Such records shall be open for inspection in the
manner and circumstances prescribed by this
award with respect to the time and wages record.
(18) Special Board of Reference:
(a) There shall be constituted a Special Board of
Reference for the purpose hereof to which all
disputes and matters arising hereunder shall be
referred and the Board shall determine all such
disputes and matters.
(b) There shall be assigned to such Board the function
of—
(i) the settlement of disputes on any matters
arising hereunder;
(ii) the determination of such matters as are
specifically assigned to it hereunder.
(c) The Special Board of Reference shall consist of
one representative or substitute therefore nominated from time to time by the employer and one
representative or substitute nominated from time
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to time by the Trades and Labor Council of
Western Australia together with a chairman to be
mutually agreed upon by the employer and the
Trades and Labor Council of Western Australia.
(19) Exemptions: The Special Board of Reference may,
subject to such conditions as it thinks fit, exempt the
employer from the provisions hereof in respect of its
employees where there is an existing or prospective long
service scheme which, in its opinion is, viewed as a whole,
more favourable for the whole of the employees of the
employer than the provisions hereof.
17. —Sick Leave
(1) (a) Subject to the provisions of this clause an
employee is entitled to payment for non-attendance on the
grounds of personal ill health for not more than 10 rostered
shifts in each year of service.
(b) The entitlement prescribed in paragraph (a) shall
accrue on a pro rata basis for each completed month of
service and shall be entered on the employee's personnel
record.
(c) Payment for all sick leave shall be an amount
equivalent to the employees daily base salary only for each
rostered shift that the employee is absent and entitled to
payment.
(d) If at any time during the first or successive years of
service with the employer an employee is absent on the
grounds of personal ill health for a period longer than his/her
entitlement to paid sick leave, payment may be adjusted at
the end of that year of service (or at the time the employee's
services terminates if that occurs before the end of that year
of service) to the extent that the employee has become
entitled to further paid sick leave in accordance with this
subclause during that year of service.
(2) Sick leave shall accumulate from year to year so that
any balance of the period specified in subclause (1) of this
clause which has in any year not been allowed to any
employee by the employer as paid sick leave may be claimed
by the employee and subject to the conditions prescribed in
this clause, shall be allowed by the employer in any
subsequent year without diminution of the sick leave
prescribed in respect of. that year.
(3) An employee is not entitled to receive any wages from
the employer for any time lost as a result of an accident
wherever sustained arising out of his/her own wilful default
or for sickness arising out of his/her own wilful default.
(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a medical
practitioner or sister in charge of the medical centre dated
at the time of the absence or who fails to supply such other
proof of the illness or injury as the employer may reasonably
require.
(5) Where an employee fails, without reasonable excuse,
to comply with the requirement of subclause (7) of clause
3 the employer may withhold payment under this clause.
(6) (a) An employee whose employment ends after the
beginning of the first pay period in November, 1977 for any
reason other than his/her dismissal for misconduct shall be
paid at the rate prescribed in Clause 9. —Remuneration:
(i) for 50% of his/her accrued but unused entitlements under this clause if he/she has no more than
six months' continuous service;
(ii) for 100% of so much of the accrued but unused
entitlement standing to his/her credit at the
beginning of that pay period as has not been taken
as sick leave between that time and the date
his/her employment ends if he/she has more than
six months' continuous service.
(b) Where an employee uses up sick leave credits accrued
prior to the first pay period in November 1977 any
subsequent accrual of sick leave credits which is unused at
the time of termination may be used to restore the
entitlement pursuant to paragraph (a), but only to the extent
of the credit which applied at the first pay period in
November 1977.
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(7) Sickness and Accident Scheme:
(a) Subject to the provisions of this clause an
employee is entitled to claim benefits under a
non-contributory Sickness and Accident Scheme.
(b) An employee shall be required to exhaust all
accrued sick leave credits before being entitled to
claim benefits under this subclause.
(c) Where an employee is unable to attend work on
the grounds of personal ill health, and such ill
health has resulted in non-attendance at work for
a period of seven calendar days or more in excess
of the employee's accrued sick leave entitlements,
he/she may claim benefits under this subclause,
payable from the time at which sick leave
accumulation was exhausted.
(d) The employer reserves the right to require any
employee claiming benefits under this subclause
to undergo a medical examination, at the expense
of the employer, by a doctor mutually agreed upon
between the employer and the employee concerned.
(e) Benefits payable under this subclause shall be:
(i) in the event of personal ill health necessitating non-attendance at work, the amount of
$304.30 per week or the daily base salary
specified for the employee's classification in
Clause 9. —Remuneration for each shift so
absent, whichever is the higher.
(ii) in the event of personal ill health where the
employee returns to work but is reclassified
to a classification attracting a lower rate of
pay, the difference between his/her new
classification and the rate of pay specified for
his/her classification immediately prior to the
illness occurring and as specified in Clause
9. —Remuneration.
(f) In addition to benefits that may be payable under
paragraph (e), the following lump sum payments
shall be made:
(i) Accidental death, where the employee is not
a member of the Mt. Newman Employees'
Provident Fund —the sum of $31,400.
(ii) Loss of two limbs or two eyes or an eye and
a limb —the sum of $16,290.
(iii) Loss of one eye or one limb —the sum of
$8,140.
(iv) Loss of one thumb and one index Finger— the
sum of $1,630.
(g) The amount of $304.30 specified in paragraph (e)
shall move in accordance with General Orders of
the Western Australian Industrial Commission
made pursuant to Section 51 of the Industrial
Arbitration Act 1979.
(h) The maximum benefit payable under paragraph
(e) shall be:
(a) In the case of sickness, for a period of not
more than 52 weeks.
(b) In the case of an accident, for a period of not
more than 104 weeks.
(j) An employee shall not be eligible to claim
benefits both under this subclause and under the
benefits provided in the Mt. Newman Employees'
Provident Fund.
(k) An employee who is not a member of the Mt.
Newman Employees' Provident Fund shall be
eligible to claim benefits under this subclause
except that an employee who is eligible to join the
aforementioned Fund but has not exercised his/her
option shall not be entitled to benefits prescribed
in subparagraph (i) of paragraph (f).
(8) This clause does not apply in respect of any time for
which the employee is entitled to compensation under the
Workers' Compensation Act.
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(9) The provisions of this clause do not apply to casual
employees.
18. —Bereavement Leave/Compassionate Leave
1. Bereavement Leave: In the event of the death of an
employee's spouse, child, stepchild, parent, parent-in-law,
sister or brother, and upon production of satisfactory
evidence of such death, the employee shall be entitled to a
maximum of five days absence paid at a rate equivalent to
the employee's daily-base salary for the shift or shifts so
absent.
2. Compassionate Leave:
(a) Where on the recommendation of a medical
practitioner or, as the case may be, the sister in
charge of medical services, an employee's spouse
or child leaves the site for the purpose of obtaining
specialist medical treatment and the employee is,
as a consequence, unable to attend work, he/she
is entitled, subject to the provisions of this clause
to special leave paid at a rate equivalent to the
employees daily base salary for not more than five
days in any anniversary year of employment.
(b) Where, in the event of the illness of or accident
to an employee's spouse it is necessary for the
employee to be absent from work for the purpose
of caring for the employee's spouse or child on
site he/her may, subject to the provisions of this
clause, use for that purpose any unused part of the
leave prescribed in paragraph (a), up to a
maximum of two days, but the leave allowable
under that paragraph is correspondingly reduced
by any leave taken pursuant to this paragraph.
19. —Maternity Leave
(1) Eligibility for Maternity Leave: An employee who
becomes pregnant shall, upon production to the employer of
a certificate from a duly qualified medical practitioner
stating the presumed date of her confinement, be entitled to
maternity leave provided that she has had not less than
twelve months' continuous service with the employer
immediately preceding the date upon which she proceeds
upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time employee
but shall not include an employee engaged upon
casual or seasonal work.
(b) Maternity leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave:
(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from twelve to fifty two weeks and shall
include a period of six weeks' compulsory leave
to be taken immediately before the presumed date
of confinement and a period of six weeks'
compulsory leave to be taken immediately following confinement.
(b) An employee shall, not less than ten weeks prior
to the presumed date of confinement, give notice
in writing to the employer stating the presumed
date of confinement.
(c) An employee shall give not less than four weeks'
notice in writing to the employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this clause
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe Job: Where in the opinion of a duly
qualified medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee to
continue at her present work, the employee shall, if the
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employer deems it practicable, be transferred to a safe job
at the rate and on the conditions attaching to that job until
the commencement of maternity leave.
If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, take
leave for such period as is certified necessary by a duly
qualified medical practitioner. Such leave shall be treated
as maternity leave for the purposes of subclauses (7), (8),
(9) and (10) hereof.
(4) Variation of Period of Maternity Leave:
(a) Provided the addition does not extend the maternity leave beyond fifty two weeks, the period may
be lengthened once only, save with the agreement
of the employer, by the employee giving not less
than fourteen days" notice in writing stating the
period by which the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving
not less than fourteen days' notice in writing
stating the period by which the leave is to be
shortened.
(5) Cancellation of Maternity Leave:
(a) Maternity leave, applied for but not commenced,
shall be cancelled when the pregnancy of an
employee terminates other than by the birth of a
living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the birth
of a living child, it shall be the right of the
employee to resume work at a time nominated by
the employer which shall not exceed four weeks
from the date of notice in writing by the employee
to the employer that she desires to resume work.
(6) Special Maternity Leave and Sick Leave:
(a) Where the pregnancy of an employee not then on
maternity leave terminates after twenty eight
weeks other than by the birth of a living child
then —
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity
leave) as a duly qualified medical practitioner certifies as necessary before her return to
work; or
(ii) for illness other than the normal consequences of confinement she shall be entitled,
either in lieu of or in addition to special
maternity leave, to such paid sick leaveas to
which she is then entitled and which a duly
qualified medical practitioner certifies as
necessary before her return to work.
(b) Where an employee not then on maternity leave
suffers illness related to her pregnancy, she may
lake such paid sick leave as to which she is then
entitled and such further unpaid leave (to be
known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity
leave and maternity leave shall not exceed fifty
two weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave, or in the case of an employee who was
transferred to a safe job pursuant to subclause (3)
to the position she held immediately before such
transfer.
Where such position no longer exists but there are other
positions available, for which the employee is qualified and
the duties of which she is capable of performing, she shall
be entitled to a position as nearly comparable in status and
wage to that of her former position.
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(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
fifty two weeks:
(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which she
is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service
leave) shall not be available to an employee during
her absence on maternity leave.
(8) Effect of Maternity Leave on Employment: Notwithstanding any award or other provision to the contrary,
absence on maternity leave shall not break the continuity of
service of an employee but shall not be taken into account
in calculating the period of service for any purpose of the
award.
(9) Termination of Employment:
(a) An employee on maternity leave may terminate
her employment at any time during the period of
leave by notice given in accordance with this
award.
(10) Return to Work After Maternity Leave:
(a) An employee shall confirm her intention of
returning to her work by notice in writing to the
employer given not less than four weeks prior to
the expiration of her period of maternity leave.
(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or, in the case of
an employee who was transferred to a safe job
pursuant to subclause (3), to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and wage to that of
her former position.
(11) Replacement Employees:
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on maternity leave.
(b) Before the employer engages a replacement
employee under this subclause, the employer shall
inform that person of the temporary nature of the
employment and of the rights of the employee
who is being replaced.
(c) Before the employer engages a person to replace
an employee temporarily promoted or transferred
in order to replace an employee exercising her
rights under this clause, the employer shall inform
that person of the temporary nature of the
promotion or transfer and of the rights of the
employee who is being replaced.
(d) Provided that nothing in this subclause shall be
construed as requiring the employer to engage a
replacement employee.
(e) A replacement employee shall not be entitled to
any of the rights conferred by this clause except
where her employment continues beyond the
twelve months qualifying period.
(12) An employee who, during any period of maternity
leave, resides in accommodation provided or subsidised by
the employer shall not, in respect of such periods, be entitled
to any subsidy for accommodation, board, lodging or
services incidental thereto.
20. —Union Officials
(1) A duly accredited full-time official of a union party
to this award may enter the employer's property and
premises at any time but shall not, without the permission
of the Industrial Relations Officer or, where that officer is
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unavailable, another appropriate representative of the
employer, interview employees during their working hours.
(2) The employer undertakes to facilitate and arrange for
accommodation at hi/hers premises for visiting full-time
officials of those unions if prior notice of intention to visit
is given to the employer.
21. —Posting of Notices
(1) The employer shall keep a copy of this award posted
in a place where it may readily and conveniently be seen by
the employees to whom it applies.
(2) The employer shall provide glass fronted notice
boards at suitable locations for the posting of union notices
and may remove any notice which is not signed by an
official of a union party to this award or by a shop steward
of any such union.
22. —Cyclone Stand-By
(1) Notwithstanding the provisions of this award contained elsewhere than in this clause but subject to the
provisions of this clause, where a stand-by occurs due to a
cyclone each employee who —
(a) At the commencement of the cyclone period
reports for and remains at work until otherwise
directed by the employer; and
(b) Following the "all clear" resumes duty in
accordance with the direction of the employer,
shall be paid for his/her normal rostered ordinary and
overtime hours occurring during the stand-by.
(2) An employee who on any day during the cyclone
stand-by:
(a) Is required for work and is requested to do so by
his/her employer; and
(b) Is not willing or available to work when so
requested,
is not entitled to payment for that day.
(3) An employee who is called out to work or required
to stay at work during a cyclone stand-by shall be paid half
ordinary time in addition to the rate otherwise payable.
(4) After the "all clear" has been given each employee
shall be notified by the employer of—
(a) The time at which normal operations are to
resume: and
(b) The time at which he/she is to resume work;
and an employee who does not present himself/herself for
work at the time referred to in paragraph (b) is. in respect
of that day. only entitled to payment for time worked by
him/her.
(5) Where on the day following the resumption of normal
operations or on any subsequent day, an employee cannot,
because of damage caused to the operations by the cyclone,
be usefully employed, he/she is not entitled to payment for
that day unless and to the extent that the employer and the
union or unions concerned so agree.
23. —Definitions
In and for the purposes of this Part, unless a contrary
intention is apparent from the context —
"trip" means the one way journey in either direction
between Port Hedland and any mine.
"local" when applied to "work" or to a "job" means
that the employee is required to sign on and off
at his/her home depot.
"one rostered day off" means twenty four hours plus
eight hours from the completion of the previous
shift as per the rosier.
"two rostered days off" means forty eight hours plus
eight hours from the completion of the previous
shift as per the roster.
"three or more rostered days off" means a minimum
of seventy two hours as per the roster.
"unscheduled train" is a train not scheduled to run
according to the times specified in the timetable.
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"rostered hours" — the hours to be worked on a job
as specified by the roster.
"crew" shall be 2 Enginemen rostered together for the
purpose of performing Railroad Operations duties.
Engineman Level 5: Is a person qualified to drive any
train up to 240 cars with 1% leeway over the entire length
of the railroad and shunting yards, works in accordance with
the roster and performs any task associated with railroad
operations functions.
Engineman Level 4: Is a person qualified to carry the
duties of a second person on a locomotive on mainline
roster, drive locomotives in the Locomotive Service Shed
or work as a spare and who must train for progression to
Level 5.
Engineman Level 3: Is a person qualified to carry out
locomotive driving in the Locomotive Service Shed and on
a limited basis in workshops and shunting yards.
Engineman Level 2: Is a person who has passed level (1)
examinations or has previous Railroad experience and is the
holder of or studying for a Locomotive Engineman's
Certificate of competency and is able to work in accordance
with the mainline roster as a second person on a locomotive
and can also be required to perform duties associated with
shunt yard operations.
Engineman Level 1: Shall be a person who has passed the
appropriate entrance examination and undertakes basic
training in all Railroad operations functions and procedures.

IRON ORE PRODUCTION AND PROCESSING
(MT. NEWMAN MINING CO PTY LIMITED)
AWARD No. A29 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BMP Iron Ore Ltd
and
Amalgamated Metal Workers and Shipwrights Union of
Western Australia.
No. 438 of 1991 (R2).
COMMISSIONER J.F. GREGOR.
27 May 1991.
Order.
HAVING heard Mr J. Stockden on behalf of the Applicant
and Mr D. Bartlem on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the Iron Ore Production and Processing (Mt.
Newman Mining Co Pty Limited) Award No. A29 of
1984, be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after the 19th day of March 1991.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 10. —Overtime: Delete subclause (5)(d) of this
Clause and insert in lieu thereof the following:
(5) (d) Where pursuant to the provisions of this
subclause, the employer is required to supply
a meal to an employee free of charge he/she
shall, if he/she is unable to supply that meal,
pay to the employee $6.27 or a meal voucher
in lieu thereof, but an employee may not elect
to take payment in lieu of a meal when the
employer is able to supply that meal.
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Provided that an employee engaged in any
of the classifications described in paragraph
(d) of subclause (1) of the First ScheduleWages of this award and eligible to receive
payment in lieu of being supplied with a meal
or a meal voucher shall receive an amount of
$6.46 in lieu of the amount of $6.27
prescribed herein.
2. Clause 11. —Shift Work: Delete subclause (3)(a) of this
Clause and insert in lieu thereof the following:
(3) (a) Subject to the provisions of this clause, an
employee employed on shift work shall, in
addition to his/her ordinary rate of wage be
paid for each hour worked:
Per Hour
Extra
(i) If a two shift employee .
80 cents
(ii) If a three or four shift
employee or if engaged
on permanent night shift
88 cents
Notwithstanding the amounts prescribed in
this subclause an employee engaged in any
of the classifications described in paragraph
(d) of subclause (1) of the First ScheduleWages of this award shall be paid for each
hour worked:
Per Hour
Extra
(i) If a two shift employee .
82 cents
(ii) If a three or four shift
employee or if engaged
on permanent night shift
91 cents
3. Clause 13. —Weekend Work: Delete subclause (4) of
this Clause and insert in lieu thereof the following:
(4) In addition to the rates hereinbefore prescribed
shift employees shall be paid the extra rate
prescribed in subclause (3)(a) of Clause 11.—
Shift Work of this award for each hour worked on
Saturday and Sunday; provided that where work
is done in ordinary hours on afternoon shift on
those days, an extra rate of $2.36 and $2.51
respectively shall be substituted for the amounts
prescribed in subclause (3)(a) of Clause 11.—
Shift Work of this award.
Provided that an employee engaged in any of
the classifications described in paragraph (d) of
subclause (1) of the First Schedule —Wages of
this award shall be paid an extra rate of $2.43 and
$2.59 respectively in lieu of the amounts prescribed herein.
4. Clause 17. —Special Rates and Provisions: Delete
subclauses(l)(c). (l)(j)(i) and (6)(c) of this Clause and insert
in lieu thereof the following:
(1) (c) The said allowance is —
Cents per
Hour
Group I
64
Group II
52
Group III
39
Notwithstanding the allowances prescribed
in this paragraph the said allowance for an
employee engaged in any of the classifications described in paragraph (d) of subclause
(1) of the First Schedule —Wages of this
award is:
Cents per
Hour
Group I
66
Group II
54
Group III
40
(1) (j) Special Maintenance Rate
(i) Subject to the provisions of subparagraph (ii)
where the conditions under which work is to
be performed are exceptional an employee
shall be paid 31 cents per hour, in addition
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to the appropriate disability group allowance
or any other allowance to which he may be
entitled.
Provided that an employee engaged in any
of the classifications described in paragraph
(d) of subclause (1) of the First ScheduleWages of this award shall be paid an amount
of 32 cents in lieu of the amount of 31 cents
prescribed herein.
(6) (c) An employee engaged in work at Newman
inside the epco sewage tanks, inside the
industrial or main sewage pumping station
pits or inside the clarifier or orbital tanks at
the main sewage station (where such work is
carried out below walkway level) shall, in
addition to the allowance prescribed in
paragraph (b) above be paid $3.50 on any day
on which he/she is so employed.
Provided that an employee engaged in any
of the classifications described in paragraph
(d) of subclause (1) of the First ScheduleWages of this award shall be paid an amount
of $3.60 in lieu of the amount of $3.50
prescribed in paragraphs (a), (b) and (c) of
this subclause.
5. Clause 18. —Service Payments: Delete subclause (l)of
this Clause and insert in lieu thereof the following:
(1) Subject to the provisions of this clause, employees
(including Apprentices) shall, in addition to
payments otherwise due under this award, be paid
service payments as follows: —
Per Week
$
After 3 months' continuous service
25.20
After 6 months' continuous service
30.80
After 12 months' continuous service ...
44.80
After 18 months' continuous service ...
49.40
After 2 years' continuous service
62.20
After 3 years' continuous service
65.30
After 4 years' continuous service
71.20
After 5 years' continuous service
78.70
After 6 years' continuous service
81.60
After 7 years' continuous service
85.30
Notwithstanding the payments prescribed
herein employees engaged in any of the classifications described in paragraph (d) of subclause (1)
of the First Schedule —Wages of this award shall
be paid service payments aas follows:
Per Week
$
After 3 months" continuous service
26.00
After 6 months' continuous service
31.70
After 12 months' continuous service ...
46.10
After 18 months' continuous service ...
50.90
After 2 years' continuous service
64.10
After 3 years' continuous service
67.30
After 4 years' continuous service
73.30
After 5 years' continuous service
81.10
After 6 years' continuous service
84.00
After 7 years' continuous service
87.90
6. Clause 19. —District Allowance: Delete subclause (1)
of this Clause and insert in lieu thereof the following:
(1) Subject to the provisions of subclause (3) in
addition to the wages prescribed in the First
Schedule —Wages an allowance shall be paid at
the rates set out below, to each employee
employed within that area of the State situated
between south latitude 24° and a line running east
from Carnet Bay to the Northern Territory
border — $17.60.
Provided that employees engaged in any of the
classifications described in paragraph (d) of
subclause (1) of the First Schedule —Wages of
this award shall be paid an allowance of $18.10
per week in lieu of the allowance prescribed
herein.
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7. First Schedule —Wages: Delete subclauses (l)(d), (2),
(3). (1 l)(a), (12) and (16) of this Schedule and insert in lieu
thereof the following:
(1) (d) Amalgamated Metal Workers and Shipwrights Union
Per Week
$

Level 1
Serviceperson
Tool and Materials Storeperson ...
Level 2
Belt Repairer—less than 12
months' service
Rigger Unlicensed
Serviceperson/Maintainer (duties
to be defined)
Level 3
Belt Repairer —more than 12
months' service
Rigger Licensed
Level 4
Motor Mechanic
Fitter
Fitter/Turner
Mechanical Fitter
FitterAVelder
Machinist 1st Class
Fitter/Refrigeration
Boilermaker/Welder
Welder
Panel Beater and/or Spray Painter
Plant Mechanic
Sheet Metal Employee
Flashbutt Welder—Tradesperson
in charge of plant
Thermit Welder
Level 5
Brake Equipment Fitter —Railway
Fitter —Fuel Injection (appointed
as such)
Fitter —Locomotive
Turbo
Charger Reblading (appointed
as such)
Level 6
Instrument Makers and/or Repairer
Level 7
Mechanical Tradesperson— Special Class
Level 8
Classification and duties to be
defined
(2) Leading Hands

382.30
382.30
404.00
404.00
404.00
425.80
425.80
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
450.00
454.40
454.40
454.40
471.80
480.50

In addition to the appropriate rate prescribed in
subclause (1) a Leading Hand shall be paid —
Per Week
(a) if placed in charge of
not less than two and
not more than five
other employees, or if
otherwise appointed as
such
(b) if placed in charge of
six and not more than
ten other employees, or
if otherwise appointed
as such
(c) if placed in charge of
11 and not more than
20 other employees, or
if otherwise appointed
as such
(d) if placed in charge of
more than 20 other env
ployees, or if otherwise
appointed as such
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Notwithstanding the rates prescribed herein employees engaged in any of the classifications prescribed in
paragraph (d) of subclause (1) of the First ScheduleWages of this award shall in addition to the appropriate
rate prescribed in subclause (1), be paid:
Per Week
$
(a) if placed in charge of
not less than two and
not more than five
other employees, or if
otherwise appointed as
such
13.10
(b) if placed in charge of
six and not more than
ten other employees, or
if otherwise appointed
as such
18.20
(c) if placed in charge of
11 and not more than
20 other employees, or
if otherwise appointed
as such
26.00
(d) if placed in charge of
more than 20 other employees, or if otherwise
appointed as such
32.30
(3) A Shift Tradesperson (as defined) shall be paid a
margin of $11.80 per week in addition to the
appropriate rate for his/her classification.
Provided that an employee engaged in any of
the classifications described in paragraph (d) of
subclause (1) of the First Schedule —Wages of
this award shall be paid a margin of $12.20 per
week in lieu of the margin of $11.80 per week
prescribed herein.
(11) (a) (i) Employees employed as Fitters—Refrigeration, Electrical Fitters, Electrical
Installers, Electronics Tradesperson,
Automotive Electrical Fitters, Industrial
Electricians, Electricians —PLC Series
6/Locotrol, Electrical Tradesperson,
Electronics (appointed as such), Electricians Special Class (appointed as such),
Linesmen, Carpenters and Joiners, Plasterers/Wall Tilers, Upholsterers, Painters, Plumbers, Bricklayers and Glaziers
and Apprentices indentured to such
trades shall be paid a tool allowance of
$8.20 per week.
(ii) Employees members of or eligible to be
members of the Amalgamated Metal
Workers' and Shipwrights' Union of
Western Australia employed as Boilermaker/Welders, Fitters and Turners,
Fitters/Welders, Fitters, Fitters —Refrigeration, Welders, Panel Beaters and/
or Spray Painters, Mechanical Fitters,
Motor Mechanics, Plant Mechanics,
Machinists First Class, Sheet Metal
Workers, Fitters —Locomotive Turbo
Charger Reblading (appointed as such).
Fitters —Fuel Injection (appointed as
such) Brake Equipment Fitters —Railway, Instrument Makers and/or Repairers, and Apprentices indentured to such
trades shall be paid a tool allowance of
$8.40 per week.
(12) Experienced Tradesperson's Allowance
A qualified tradesperson shall, after 12 months'
continuous service with the employer, be paid an
allowance of $6.50 per week for all purposes
which shall be increased to $11.80 per week after
a further 12 months' continuous service.Provided
that an employee engaged in any of the classifications described in paragraph (d) of subclause (1)
of the First Schedule —Wages of this award shall.
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after 12 months' continuous service with the
employer be paid an allowance of $6.70 per week
for all purposes which shall be increased to $12.20
per week after a further 12 months continuous
service in lieu of the respective allowances
prescribed herein.
(16) Riggers, who may be called upon from time to
time to carry out scaffolding work, to be paid as
follows:
(a) A Rigger with 12 months experience in
scaffolding work who is undertaking training
to obtain a certificate or competency as a
scaffolder^ an allowance of $5.60 per week.
(b) A Rigger with a certificate of competency as
a scaffolder—an allowance of $10.60 per
week.

IRON ORE PRODUCTION AND PROCESSING
(MT. NEWMAN MINING CO PTY LIMITED)
AWARD No. A29 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore Ltd
and
Amalgamated Metal Workers and Shipwrights Union of
Western Australia.
No. 438 A of 1991 (R2).
COMMISSIONER J.F. GREGOR.
27 May 1991.
Order.
HAVING heard Mr J. Stocken on behalf of the Applicant
and Mr D. Bartlem on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the Iron Ore Production and Processing (Mt.
Newman Mining Co Pty Limited) Award No. A29 of
1984, be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after the 30th day of April 1991.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 5. —Contract of Employment: Delete subclause
11(a) of this clause and insert in lieu thereof the following:
(11) (a) A tradesperson shall not be required to
perform work outside the ordinary scope and
practice of his/her trade.
Notwithstanding the provisions of this
paragraph employees, members of or eligible
to be members of the Amalgamated Metal
Workers' and Shipwrights Union of Western
Australia, engaged in any of the classifications described in paragraph (d) of subclause
(1) of the First Schedule —Wages of this
award, shall perform all duties within the
classification structure under the appropriate
guidance and supervision.
2. Clause 20. —Mixed Functions: Immediately after
subclause (1) of this clause, add the following new
paragraph:
Provided that the provisions of this subclause shall
not apply to employees engaged in the classifications
Level 4 and above in subclause (l)(d) of the First
Schedule —Wages of this award.
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3. Clause 35. —Definitions: Delete subclauses (2)(a),
(2)(c) and (2Xd) and insert in lieu thereof the following:
(2) (a) Engineering Tradesperson —Level 4
An Engineering tradesperson Level 4 is an
employee who holds a trade certificate or
tradespersons rights certificate as an:
(i) engineering tradesperson (mechanical); or
(ii) engineering tradesperson (fabrication);
and is able to exercise the skills and
knowledge of that trade.
An engineering tradesperson works to the
current trade syllabus:
(1) Understands and applies quality
control techniques;
(2) Exercises good interpersonal and
communications skills;
(3) Exercises computer keyboard
skills eg input and receive information as required;
(4) Exercises discretion within the
scope of this grade;
(5) Performs work under general supervision either individually or in
a team environment;
(6) Operates all lifting equipment incidental to his/her work subject to
appropriate training;
(7) Performs non-trade tasks incidental to his/her work;
(8) Performs work which while primarily involving the skills of the
employee's trade is incidental or
peripheral to the primary task and
facilitates the completion of the
whole task. Such incidental or
peripheral vyork would not require
additional formal technical training;
(9) Able to inspect, facilitate and test
equipment and/or materials for
conformity with established operational standards;
(10) Works from drawings, prints, plans
or manuals;
(11) Understands and applies basic
computer techniques as they relate
to maintenance operations/machining.
Engineering Tradesperson —Level 5
An Engineering tradesperson Level 5 is
an:
(i) engineering tradesperson (mechanical); or
(ii) engineering tradesperson (fabrication)
who has completed a minimum of 80
appropriate hours in addition to the training
requirements of a tradesperson at Level 4.
This can include vendor, in-house or TAFE
training.
An engineering tradesperson Level 5
works above and beyond a tradesperson at
Level 4 and to the level of his/her training;
(1) Exercises the skills attained
through satisfactory completion of
the training prescribed for this
classification;
(2) Exercises discretion within the
scope of this grade;
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(3) Works under general supervision
either individually or in a team
environment;
(4) Understands and implements quality control techniques;
(5) Provides trade guidance and assistance as part of a work team;
(6) Recording and reporting faults accurately.
Engineering Tradesperson —Level 6
An Engineering tradesperson Level 6 is
an:
(i) engineering tradesperson (mechanical; or
(ii) engineering tradesperson (fabrication)
who has completed a minimum of 160 hours
TAPE (or equivalent TAPE modules) accredited training plus a minimum of 80 hours
vendor/in-house training.
An engineering tradesperson Level 6
works above and beyond a tradesperson at
Level 5 and to the level of his/her training:
(1) Exercises the skills attained
through satisfactory completion of
the training prescribed for this
classification;
(2) Provides trade guidance and assistance as part of a work team;
(3) Assists in the provision of training
in conjunction with supervisors
and trainers;
(4) Understands and implements quality control techniques;
(5) Works under limited supervision
either individually or in a team
environment;
Engineering Tradesperson —Level 7
An Engineering tradesperson Level 7 is
an:
(i) engineering tradesperson (mechanical); or
(ii) engineering tradesperson (fabrication)
who has completed a minimum of 240 hours
appropriate TAPE (or equivalent TAPE
modules) accredited training plus a minimum
of 80 hours vendor/in-house training.
An engineering tradesperson Level 7
works above and beyond a tradesperson at
Level 6 and to the level of his/her training:
(1) Exercises the skills attained
through satisfactory completion of
the training prescribed for this
classification;
(2) Is able to provide trade guidance
and assistance as part of a work
team;
(3) Provides training in conjunction
with supervisors and trainers;
(4) Understands and implements quality control techniques;
(5) Works if so required without supervision either individually or in
a team environment;
NOTE:
(i) Additional vendor and/or in-house
training to be undertaken at all
levels as required.
(ii) TAPE accredited training will be
determined subject to departmental/area requirements in consulta-
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tion with the Consultative Committee.
4. First Schedule —Wages: Delete subclause (l)(d) of this
Schedule and insert in lieu thereof the following:
(1) (d) Amalgamated Metal Workers and Shipwrights Union
Level 1 —
$
Serviceperson
382.30
Tool and Material Storeperson .... 382.30
Level 2 —
Belt Repairer—less than 12
months service
404.00
Rigger Unlicensed
404.00
Serviceperson/Maintainer (duties
to be defined)
404.00
Tool and Material Storeperson .... 404.00
Level 3 —
Belt Repairer—more than 12
months service
425.80
Rigger Licensed
425.80
Level 4 —
Engineering Tradesperson as defined
450.00
Level 5 —
Engineering Tradesperson as defined
471.80
Level 6 —
Engineering Tradesperson as defined
493.50
Level 7 —
Engineering Tradesperson as defined
515.30

THE JOHN LYSAGHT (AUSTRALIA) LIMITED
AWARD
No. 27 of 1967
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics, Foundry and Engineering
Union (Western Australian Branch)
and
John Lysaght (Australia) Limited
" No. 808 of 1990
COMMISSIONER R.N. GEORGE.
19 April 1991.
Order.
HAVING heard Ms D. Blaskett on behalf of the Applicant
and Mr M. Beros on behalf of the Respondent, and by
consent, the Commission being satisfied that the matter is
consistent with the Restructuring Principles enunciated by
the State Wage Case decision — September 1989 and
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the John Lysaght (Australia) Limited Award be
varied in accordance with the following schedule and
that such variation shall take effect as from the
beginning of the first pay period commencing on or
after 15 December 1990.
(Sgd.) R.N. GEORGE,
[L.S.l
Commissioner.

Schedule.
1. Clause 20. — Supplementary Payments. Delete subclause (l)(a) and insert in lieu thereof the following:
(a) (i) In addition to the rates payable under the
provisions of Clause 19. —Wages of this
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award, an employee, other than an apprentice
or junior employee, employed in the classifications listed shall be paid the supplementary
payment prescribed.
(ii) The supplementary payment prescribed shall
be paid from the first pay period commencing
on or after 15 December 1990.
Supplementary Payment
Classification
Per Week

2. Clause 21. —Additional Payments. Delete subclause
(l)(a) and insert in lieu thereof the following:
(a) (i) In addition to the rates payable under the
provisions of Clause 19.— Wages and Clause
20. —Supplementary Payments, of this
award, an employee, other than an apprentice
or junior employee, employed in the classifications listed shall be paid the additional
payment prescribed.
(ii) The additional payment prescribed shall be
paid from the first pay period commencing
on or after 15 December 1990.
Additional Payment
Classification
Per Week
Non-Trades
Probational Level
Level 1
Level 2
Level 3
Level 4
Level 5
Trades
Tradesperson
Level 1
Level 2
Level 3

LABORATORY & TECHNICAL EMPLOYEES'
(PETERS (W.A.) LIMITED)
AWARD No. 12 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Association of Draughting. Supervisory and Technical
Employees Western Australian Branch
and
Peters (WA) Ltd.
No. 2028 of 1990(R2).
COMMISSIONER A.R. BEECH.
27 MAY 1991.
Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr B. Williams on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act 1979 hereby
orders —
That the Laboratory & Technical Employees' (Peters
(W.A.) Limited) Award of 1981 be varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pav period commencing on or after the 3rd day of
April 1991.
(Sgd.) A.R. BEECH,
IL.S.l
Commissioner.

Schedule.
1. Clause 2. — Arrangement: Delete this clause and insert
in lieu thereof the following:
2. —Arrangement
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Hours of Work
7. Meal Break
8. Overtime
9. Shift Work
10. Public Holidays
11. Absence Through Sickness
12. Bereavement Leave
13. Annual Leave
14. Long Service Leave
15. Maternity Leave
16. Right of Entry
17. Record
18. Fares and Travelling Time
19. Car Allowance
20. Miscellaneous
21. No Reduction
22. Lower and Higher Grade Duties
23. Certificate of Service
24. Termination of Employment
25. Stand Down
26. Classification Structure and Definitions
27. Wages
28. Liberty to Apply
29. Payment of Wages
30. Workplace Flexibility and Career Pathing
Respondent
2. Clause 26.— Definitions: Delete this clause and insert
in lieu thereof the following:
26. —Classification Structure and Definitions.
(1) Level 1 Laboratory Technical Assistant:
(a) A Level 1 Laboratory Technical Assistant:
(i) shall have attained a grade of C or better
in the Certificate of Secondary Education Examination or equivalent in mathematics, in a biological science subject
and/or chemistry if appropriate;
(ii) shall hold a Certificate in Introductory
Laboratory Skills (issued by TAFE) or
a recognised equivalent; and
(iii) shall be classified as a Trainee until
he/she develops the necessary skills and
knowledge to perform the duties of a
Level 1 Laboratory Technical Assistant.
(b) An employee at this level:
(i) shall perform technical duties in chemical, physical and microbiological analysis;
(ii) shall be responsible for the quality of
his/her own work subject to detailed
Hirpotinrv unH
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(iii) shall work in a team environment under
routine supervision and undertake duties in a safe and responsible manner.
Indicative of the tasks which an employee at
this level may perform are the following:
— sample collection;
— cleaning of equipment and facilities;
— media preparation and decontamination;
— majonnier testing of fats and solids;
— limited interpretation of results;
— undertake training for progression to
Level 2.
(2) Level 1 Developmental Technical Assistant:
(a) A Level 1 Developmental Technical Assistant:
(i) shall have attained a Grade C or better
in the Certificate of Secondary Education Examination or equivalent in mathematics, in a biological science subject
and/or chemistry if. appropriate; and
(ii) shall be classified as a trainee until
he/she develops the necessary skills and
knowledge to perform the duties of a
Level 1 Developmental Technical Assistant.
(b) An employee at this level:
(i) shall perform basic technical duties
relating to product development and
improvement;
(ii) shall be responsible for the quality of
his/her own work subject to detailed
direction; and
(iii) shall work in a team environment under
routine supervision and undertake duties in a safe and responsible manner.
Indicative of the tasks which an employee at
this level may perform are the following:
— kitchen maintenance;
— mix and hand sample preparation;
— assistance in sensory evaluations;
— undertake training for progression to
Level 2.
(3) Level 2 Laboratory Technician:
(a) A Level 2 Laboratory Technician:
(i) shall have attained a Grade C or better
in the Certificate of Secondary Education Examination or equivalent in mathematics, in a biological science subject;
(ii) shall have at least two years' experience
as a Laboratory Technical Assistant (or
other appropriate industry experience
which enables the required duties to be
undertaken);
(iii) shall hold a Certificate in Laboratory
Practices (Biological and Physical Sciences) or a Certificate in Laboratory
Practices (Biological Sciences) or a
recognised equivalent; and
(iv) shall be classified as a Trainee until
he/she develops the necessary skills and
knowledge of a Level 2 Laboratory
Technician.
(b) An employee at this level:
(i) shall be able to perform technical duties of
some complexity in accordance with accepted procedures independently or under
direction from a Technical Officer;
(ii) shall be able to interpret result, exercise
professional judgement and alert the appropriate personnel regarding the non-conformance to accepted standards if it is necessary:
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(iii) shall be able to carry out duties related to
chemical and microbiological analysis;
(iv) shall be able to work in a team environment
under routine supervision; and
(v) shall be responsible for his/her own work.
Indicative of tasks which an employee at this level
may perform are the following:
— any Level 1 duties;
— routine and non-routine analysis requiring a
higher level of technical sophistication than
Level 1 duties without formulation of procedures;
— calibration of equipment;
— participate in the training and supervision of
Level 1 Laboratory Technical Assistants;
— undertake training for progression to Level 3.
(4) Level 2 Developmental Technician:
(a) A Level 2 Developmental Technician:
(i) shall have attained a Grade C or better
in the Certificate of Secondary Education Examination or equivalent in mathematics and in another science subject;
(ii) shall have two years or more experience
as a Level 1 Developmental Technical
Assistant or other appropriate industry
experience which enables the required
duties to be undertaken;
(iii) shall hold a Certificate in Laboratory
Practices (Biological and Physical Sciences) or a Certificate in Laboratory
Practices (Biological Sciences) or a
recognised equivalent; and
(iv) shall be classified as a Trainee until
he/she develops the necessary skills and
knowledge of a Level 2 Developmental
Technician.
(b) An employee at this level:
(i) shall be able to carry out research and
developmental tasks of some complexity
under direction from a Level 3 Technical
Officer;
(ii) shall be able to work in a team environment
under routine supervision; and
(iii) shall be responsible for the quality of his/her
own work.
Indicative of tasks which an employee at this level
may perform are the following:
— any Level 1 duties;
— sensory evaluation and interpretation of
results
— stock-taking and purchase of materials and
consumables;
— maintenance of the flavour collection;
— liaison with suppliers and requesting flavour
samples;
— assisting in organising factory trials and
participating in them if it is necessary;
— participate in the training and supervision of
Level 1 Developmental Technical Assistants;
— undertake training for progression to Level 3.
(5) Level 3 Laboratory Technical Officer:
(a) A Level 3 Laboratory Technical Officer:
(i) shall have obtained either an Associate
Diploma of Applied Science (Laboratory Techniques, Biology and Chemistry) or a recognised equivalent or a
superior appropriate qualification;
(ii) shall have experience as a Laboratory
Technician (or other appropriate industry experience which enables the required duties to be undertaken); and
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(iii) shall be classified as a Trainee until
he/she develops the necessary skills and
knowledge of a Level 3 Laboratory
Technical Officer.
(b) An employee at this level:
(i) shall direct and supervise Level 1 and
Level 2 employees;
(ii) shall be responsible for the manner,
accuracy and timing of work which is
performed under his/her supervision;
(iii) shall report results in the agreed manner,
shall advise Quality Assurance about
non-conformance with agreed specifications or acceptable priorities and/or
conditions; and
(iv) shall write up procedural instruction for
inclusion in the laboratory manual.
Indicative of the tasks which an employee at
this level may perform are the following:
— any Level 1 or Level 2 duties;
— routine and non-routine analysis requiring a higher level of technical sophistication:
— allocation of duties and jobs to Level 1
and Level 2 employees;
— testing for potential palliogens;
— maintaining and pursuing NATA signatory status and maintaining NATA
registration standards;
— undertake training for progression to
Level 4.
6. Level 3 Developmental Technical Officer:
(a) A Level 3 Developmental Technical Officer:
(i) shall have obtained a Diploma in Food
Technology Studies or a degree in Applied
Science (Home Economics) or a recognised
appropriate equivalent qualification;
(ii) shall have experience as a Level 2 Developmental Technician or other appropriate industry experience which enables the required
duties to be undertaken; and
(iii) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
of a Level 3 Developmental Technician
Officer.
(b) An employee at this level:
(i) shall be able to apply knowledge, judgement
and skill to the process of product development and improvement;
(ii) shall be responsible for the quality of his/her
own work; and
(iii) shall carry out developmental work of some
complexity under general direction of an R
& D Project Co-ordinator.
Indicative of tasks which an employee at this level
may perform are the following:
— any Level 1 or Level 2 duties;
— operation of taste panels for sensory evaluation;
— preparation and collation of taste panel
results;
— appraising alternative raw materials;
— appraising potential agency lines;
— participate in training and supervision of
Level 1 and Level 2 Developmental Assistants and Developmental Technicians.
(7) Leading Laboratory Technical Officer:
(a) A Leading Laboratory Technical Officer:
(i) shall have the qualifications and experience of a Laboratory Technical Officer
as defined in subclause 5(a) of this
clause: and
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(ii) shall have a thorough knowledge of both
chemical and microbiological analysis
and shall have sufficient experience of
both of these fields to enable such
thorough knowledge.
(b) An employee at this level in addition to Level
3 duties:
(i) shall be responsible and accountable for
the administration and operation of the
laboratory complex;
(ii) shall co-ordinate laboratory activities;
(iii) shall liaise with the Laboratory Manager on general and specific laboratory
administration;
(iv) shall be responsible for such administrative duties within the laboratory as the
organisation of overtime roster, processing of time sheets and clock cards and
supply of protective clothing;
(v) shall update and maintain the laboratory
manual; and
(vi) shall liaise with QA, R&D and
production to regulate and assess new
work requirements.
(8) Casual Employee:
A casual employee is an employee who is engaged
on an hourly contract of hire and fire, is classified
in accordance with the foregoing definitions and
paid in the prescribed manner for such an
employee.
(9) (a) Promotion within a level will be based on the
acquisition of skills and demonstrated competence in performance of tasks at that level.
(b) Promotion from one level to another will be
dependent on the following:
(i) achievement of appropriate qualifications;
(ii) acquisition of skills at the level being
sought as well as basic levels;
(iii) job availability.
(c) The determination whether an individual
successfully acquired a certain skill level or
not will be subject to an agreement between
the employee concerned and the Laboratory
Manager.
(d) Should no agreement be reached regarding a
promotional criteria as referred to in subclauses 9(b)(i) and 9(b)(ii) of this clause, the
matter may be referred to Senior Management and the Union for determination.
3. Clause 27. —Wages: delete this clause and insert in lieu
the following:
27.-Wages.
It is a term of this award that the union undertakes for the
duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989 not to pursue
any extra claims, award or overaward except when
consistent with the State Wage Principles.
(1) The following shall be the rates of ordinary wages
payable to employees covered by this award:
Wage
per week
$
Level 1
382.90
Level 1 Trainee
Level 1 Laboratory Technical Assis398.30
tant
Level 1 Developmental Technical
398.30
Assistant
Level 1 Employee Trained to
417.90
Level 2
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Wage
per week
$

Level 2
Level 2 Trainee
441.20
Level 2 Laboratory Technician
451.80
Level 2 Developmental Technician
451.80
Level 2 Employee Trained to
Level 3
465.20
Level 3
Level 3 Trainee
485.40
Level 3 Laboratory Technical Officer
499.90
Level 3 Developmental Technical
Officer
499.90
Level 3 Employee Trained to Leading Laboratory Technical Officer
Level
528.90
Leading Laboratory Technical Officer:
A Leading Laboratory Technical Officer shall
receive the appropriate rate for an employee
trained to Leading Technical Officer Level plus
a Leading Laboratory Technical Officer allowance of $31.70 per week.
(2) Notwithstanding the foregoing prescribed wage
rates, a Level 1 Laboratory Technical Assistant
under 20 years of age shall receive as an ordinary
rate of wage, a percentage of the level 1 employee
weekly rate shown for such classification, calculated to the nearest ten cents, on the following
basis:
%
17 years of age and under
52
18 years of age
62
19 years of age
75
(3) A casual employee shall receive twenty percent in
addition to the appropriate ordinary rate prescribed in this clause.
(4) Notwithstanding that implied in the aforegoing:
(a) A new employee 20 years of age or over
without relevant food industry experience shall be subject to a six month
probationary period which shall count
as experience or it may be partially
recognised by agreement between the
employer and the union.
(b) A new employee with formal qualifications and relevant food industry experience shall be subject to a six month
assessment/probationary period (if desired by the employer) but if the
employee's performance is satisfactory,
i.e. the employer wishes to retain the
employee's services, all relevant industry experience counts as experience
(unless it is agreed by the union that
special circumstances exist) and thereafter the appropriate pay rate shall apply
respectively.
(c) An employee whilst under assessment/
probation shall receive the level 1
employee rate of pay attached to that
employee's classification.
4. Clause 29. — Payment of Wages: Following this clause,
insert new clause 30. — Workplace Flexibility and Career
Pathing
30. —Workplace Flexibility and Career Pathing.
(1) An employee classified in accordance with Clause
26. —Classification Structure and Definitions, may be
required to work in either R&D Section or in the
Laboratory Complex as the need arises.
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(2) The Laboratory Manager shall conduct annual reviews
for the purpose of:
(i) performance review;
(ii) determination of attained skill level;
(iii) setting objectives/goals with particular reference
to skill development and career pathing.
(3) In addition to annual reviews there shall be threemonthly progress reviews to monitor and discuss short term
developments.

MEAT INDUSTRY
(NORTHWEST ABATTOIRS)
AWARD No. A 12 of 1988.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, West Australian Branch
and
Derby Meat Processing Company Ltd.
No. 505 of 1991 (R2).
SENIOR COMMISSIONER G.G. HALLIWELL.
2 May 1991.
Order.
HAVING heard Mr M. Fitzgerald on behalf of the Applicant
and Mr M. Darcy on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders —
That the Meat Industry (Northwest Abattoirs) Award
be varied in accordance with the following Schedule
and that such variation shall have effect from the
beginning of the first pay period commencing on or
after the 18th day of April, 1991.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.

Schedule.
1. Delete Clause 10.— Wages and insert the following in
lieu thereof—
10. —Wages.
The minimum rates of wages payable per week to Adult
employees covered by this award shall be as follows: —
Per Week
$
(1) Employees in slaughtering section —
(a) Slaughterman
382.10
(b) Worker in head ring
342.70
(c) Trimmer of sides
342.70
(d) Viscera separator
336.70
(e) Offal packer
336.70
(f) Offal trimmer
333.90
(g) Tally clerk
333.30
(h) Process worker
318.00
A process worker shall be competent to carry out any or all of the
following duties:
operate a rumble cleaner and a
roller cleaner;
operate a spray washer, work in a
chiller/cold room and any general
duties as may be directed.
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Per Week
$

(2) Employees in boning section —
(a) Boner
(b) Slicer
(c) Wizzard knife operator
(d) Spotter/packer
(e) Trimmer
(f) Strapping, wiring or glueing machine operator
(g) Tally clerk
(h) Scales operator
(i) Process worker
A process worker shall be competent to carry out any or all of the
following duties:
monitoring and maintaining basic
hygiene; work in a chiller/cold
room and any general duties as
may be directed.
(3) Employees in by-products section —
The five classification rates for employees in the by-products are broadbanded
into one rate. Employees engaged in the
five classifications will rotate their
positions at intervals agreed between
the employer and employee but not less
than fortnightly.
(a) Operator of continuous rendering
processing plant
(b) Blood cooker or separator operator
(c) Employees in condemned area
(d) Operator of hasher washer
(e) By-products employee not otherwise classified
(4) Employees in freezer section —
(a) Freezer hand (i.e. an employee
who is required to work in a
temperature between minus 16 degrees Celsius and zero degrees
Celsius)
(b) Employees required to work in a
temperature below minus 16 degrees Celsius shall be paid an extra
$1.39 per day provided that if the
temperature is below minus 18
degrees Celsius he shall be paid an
extra $2.67 per day and if the
temperature is below minus 23
degrees Celsius he shall be paid an
extra $5.40 per day.

(5) Employees in hide section —
Hideman
All work performed in preparing
hides for shipment shall be paid for
at the time rate of the hideman's
classification.

367.50
348.00
339.20
338.90
338.90
333.40
333.40
318.00

329.60
329.60
329.60
329.60
329.60

334.80

328.30

(6) Driver of a fork lift

341.10

(7) Employees in livestock and yard sectionStockman or penner up

325.90

(8) Employees employed in the hygiene
gang shall be paid a loading of 25 per
cent of their ordinary rate whilst employed during their ordinary hours of
work.
(9) Employees in laundry section: —
Laundry hand
.

323.00

(10) Adult Leading Hands —
Any employee who is placed in charge for not less
than one day of—
(a) not less than three and not more than ten
other employees shall be paid at the rate of
$11.33 per week extra.
(b) more than ten and not more than 20 other
employees shall be paid at the rate of $17.60
per week extra.
(c) more than 20 other employees shall be paid
at the rate of $23.20 per week extra.
(11) Liberty is reserved to both parties to apply to
insert new classification rates.
(12) (a) Casual employees shall be paid a proportion
of the ordinary weekly rate calculated on the
number of hours actually worked plus 20 per
cent of such amount with a minimum
engagement of seven hours per day.
(b) For the purpose of this subclause, the divisor
for calculation of the hourly rate for casuals
shall be 38.
(13) The base tally rate shall be derived by dividing
one-fifth of the rate of wage of the appropriate
classification and the seasonal allowance as
prescribed in Clause 12 for the classification by
the appropriate daily tally prescribed in Clause
11. —Tallies and Penalties.
(14) If at any time the wage rates outlined in Clause
9. — Rates of Wages of the Meat Industry (State)
Award No. 9 of 1979 are varied by the Western
Australian Industrial Relations Commission, then
the wages herein prescribed together with all
allowances including Clause 11. —Tallies and
Penalties,Clause 17. —Living Away from Home
Allowance, and Clause 26. —Overtime, subclause
(3)(b) shall be deemed to be increased or
decreased proportionately by the percentage increase in the base slaughterman's rate from the
same date provided that no such increases will be
effective after 31 March each year.
2. (a) Clause 11. —Tallies and Penalties: Delete subclause
(lXe)(ii) and renumber the following paragraphs accordingly.
(b) Clause 11. —Tallies and Penalties: Delete subclause
(4) and insert the following in lieu thereof.
(4) Hideman: —A Hideman's remuneration shall be
based on 50 cents for each hide
processed with a minimum weekly
guarantee as contained in Clause 10.—
Wages, subclause (5).
3. Clause 16. —Fares and Travelling: Delete subclause (2)
of this clause and insert the following in lieu thereof:
(2) Use of Private Motor Vehicle.
Employees will be reimbursed the cost of fuel
purchased to a maximum of an economy class air
fare from Perth or their residential address whichever is the closer to Broome.
4. Clause 25.-38 Hour Week: Delete subclause (5)(f)
and insert the following in lieu thereof:
(f) Classifying in sticking pen area will be 5.30 a.m.
or as otherwise agreed.
5. Clause 26. —Overtime: Delete subclause (l)(a) of this
clause and insert the following in lieu thereof.
(a) When the daily tallies are exceeded a tally
employee shall be paid rate and a half for each such
excess carcass, provided that when such excess
tally is worked outside of the ordinary working
hours Monday to Friday (both inclusive), a tally
employee shall not receive overtime rates of
payment in addition to the excess tally rate
applicable.
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6. Clause 28. —Definitions and Work of Employees:
Delete subclause (10)(a) and (b) of this clause and insert in
lieu thereof.
(10) "Hideman":
The duties of a Hideman shall include one or
more of the following tasks: retrieving hides from
the puller, trimming meat pieces and or fat from
hide, removal of ear pieces, washing, salting and
stacking of hides and brining as required, glue
pieces picking up from stocks of hides, grading
hides, preparation of hides for shipment including
sweeping and shaking of salt from hides, bibling,
weighing, wrapping and bagging of hides, bagging of blue pieces stacking or hides and glue
pieces for outward loading.

MEAT INDUSTRY (NORTHWEST ABATTOIRS)
AWARD No. A 12 of 1988.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, West Australian Branch
Derby Meat Processing Company Ltd.
No. 506 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
2 May 1991.
HAVING heard Mr M. Fitzgerald on behalf of the Applicant
and Mr M. Darcy on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and notwithstanding the
provisions of the Meat Industry (Northwest Abattoirs)
Award No. A 12 of 1988, and by consent, hereby orders that
the agreement reached between the parties as per the
attached Schedule is hereby ratified.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.

Schedule.
1.-Title.
This Order will be known as the Derby Meat Processing
Company Ltd 1991 Season Temporary Wage Order.
1.
2.
3.
4.
5.
6.
7.
8.

2. —Arrangement.
Title
Arrangement
Area and Scope
Date of Operation
Minimum Rates of Wage
Overtally
Expiry
Wages

3. —Area and Scope.
This Order applies to employees who are members of and
those eligible to be members of the Western Australian
Branch, Australasian Meat Industry Employees' Union,
Industrial Union of Workers employed by Derby Meat
Processing Company Ltd ("the employer") and who are
covered by the Meat Industry (Northwest Abattoir) Award
No. A 12 of 1988.
4. —Date of Operation.
This Order will operate from 1st April, 1991.
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5. —Minimum Rates of Wages.
Notwithstanding the provisions of Clause 10 of the
Award, the minimum base classification rates of wages
payable per week to adult employees covered by this Order,
shall be as set out in Column A of Clause 8 of this Order.
6. —Overtally.
Calculations for overtally will be calculated on the rates
set out in Column B of Clause 8 of this Order.
7. —Expiry.
This Order shall operate until 31 December 1991 or the
end of the 1991 Season whichever is the later, at which time
it shall cease to have any force or effect.
8. — Wages.
The minimum rates of wages payable per week to adult
employees covered by this award shall be as follows: —
Per Week
Column Column
A
B
Base
Over
Classifica- Tally
tion Rate Rate
(1) Employees in slaughtering —
(a) Slaughterman
362.10 343.90
(b) Worker in Head Ring
322.70 306.00
(c) Trimmer of Sides
322.70 306.00
(d) Viscera Separator
319.20 302.60
(e) Offal Packer
319.20 302.60
(f) Offal Trimmer
316.40 299.90
(g) Tally Clerk
315.80 299.30
(h) Process Worker
309.80 293.60
A Process Worker shall be
competent to carry out any or
all of the following duties: —
operate a rumble cleaner and
roller cleaner; operate a spray
washer, work in a chiller/cold
room and any general duties
as may be directed.
(2) Employees in boning section —
(a) Boner
347.50 329.90
(b) Slicer
328.00 311.20
(c) Spotter/packer
319.20 302.60
(d) Whizzard Knife Operator
316.40 299.90
(e) Trimmer
316.40 299.90
(f) Strapping, wiring or gluing
299.90
machine operator
316.40 299.90
(g) Scales Operator
316.40 299.90
(h) Tally Clerk
315.80 299.30
(i) Process Worker
301.50 285.82
A Process Worker shall be
competent to carry out any or
all of the following duties
monitoring and maintaining
basic hygiene; work in a
chiller/cold room and any
general duties as may be directed.
(3) Employees in by-products section—
The five classification rates for
employees in the by-products are
broadbanded into one rate.
Employees engaged in the five
positions at intervals agreed between the employer and employee
but not less than fortnightly.
(a) Operator of Continuous Rendering Processing Plant
312.10 295.80
(b) Blood Cooker or Separator
Operator
312.10 295.80
(c) Employees in Condemned
Area
312.10 295.80
(d) Operator of Hand Washer
312.10 295.80
(e) By-products employee not
otherwise classified
312.10 295.80

Per Week
Column Column
A
B
Base
Over
Classifica- Tally
tion Rate Rate

(4) Employees in freezer section: —
(a) Freezer hand (i.e. an employee who is required to
work in a temperature between minus 16 degrees Cel-n -Q(. Rn
sius and zero degrees Celsius)
(b) Employees required to work
in a temperature below minus
16 degrees Celsius shall be
paid an extra $1.39 per day
provided that minus 18 degrees Celsius he shall be paid
an extra $2.67 per day and if
the temperature is below
minus 23 degrees Celsius he
shall be paid an extra $5.40
per day.
(5) Employees in hide section —
Hideman
310.80 294.50
All work performed in preparing
hides for shipment shall be paid for
at the time rate of the hideman's
classification.
(6) Driver of a fork lift
336.10 318.80
(7) Employees in livestock and yard
section —
Stockman or penner up
308.40 292.20
(8) Employees employed in the hygiene gang shall be paid a loading
of 25 per cent of their ordinary
hours of work.
(9) Employees in laundry section —
Laundry hand
305.50 289.40
(10) Adult Leading Hands —
Any employee who is placed in charge for not less than
one day of—
(a) not less than three and not more than ten other
employees shall be paid at the rate of $11.33 per
week.
(b) more than ten and not more than 20 other
employees shall be paid at the rate of $17.60 per
week extra.
(c) more than 20 other employees shall be paid at the
rate of $23.20 per week extra.

the Industrial Relations Act 1979 and notwithstanding the
provisions of the Meat Industry (Northwest Abattoirs)
Award No. A 12 of 1988, hereby orders that the agreement
reached between the parties as per the attached schedule is
hereby ratified.
[L.S.]

(Sgd.) G.G. HALLIWELL,
Senior Commissioner.

Schedule.
(1) This Order shall be known as the Derby Meat
Processing Company Ltd Incentive Bonus Scheme Order
1991 and shall replace Order No CR244 of 1982.
(2) This Order shall apply to Derby Processing Company
Ltd and their employees employed at Broome under the
provision of the Meat Industry (Northwest Abattoirs)
Award.
(3) The employer shall pay an Incentive bonus scheme
shared equally, based on standard manning to all eligible
employees.
(4) Payment shall be equal to .0539 cents per kilo of meat
processed through the Boning Room based on the average
weight of overtally carcasses processed on the Slaughterfloor.
(5) The average carcass weight shall be determined by
dividing the total weight of meat processed in the Boning
Room less Chuck Bones and Offal by the total number of
carcasses processed on the Slaughterfloor.
(6) One half of the earnings under this Scheme each
fortnight shall be withheld and be entered to the credit of
the individual employees and total amount credited to such
employees shall be paid as a lump sum on the termination
of employment.
(7) If an eligible employee is absent from the plant on any
day for whatever purpose such employee will not share in
the incentive bonus earned on the day of such absence.(8)
This Order shall not apply to the following employees: —
(a) Casuals, Tallyworkers and Hide employees.
(b) Employees terminating of their own accord within
the season except for special and extenuating
circumstances and only when the employer and
the Union agree and only when the employee
lodges the claim within seven days of termination.
(c) Employees terminated for misconduct or unsatisfactory service.

MEAT INDUSTRY (NORTHWEST ABATTOIRS)
AWARD No. A12 of 1988.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, West Australian Branch
and
Derby Meat Processing Company Ltd.
No. 507 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
2 May 1991.
Order.
HAVING heard Mr M. Fitzgerald on behalf of the Applicant
and Mr M. Darcy on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under

(d) Employees who have not completed the maximum
period of employment prescribed on Clause
9. —Guarantee of the Meat Industry (Northwest
Abattoirs) Award.
(9) This Order shall operate on and from the 1st April,
1991.
(10) This Order shall operate until 31st December 1991
or the end of the 1991 Season whichever is the later, at which
time it shall cease to have any force or effect.
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METAL TRADES (GENERAL) AWARD
No. 13 of 1965
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rhesus Pty Ltd as trustee of Law Castings Unit Trust trading
as Law Castings
and
Australian Electrical, Electronics, Foundry and Engineering
Union (Western Australian Branch).
No. 567 of 1991.
COMMISSIONER R.N. GEORGE.
9 May 1991.
Order.
WHEREAS a conference was held on 9 May, 1991 pursuant
to. Section 32 of the Industrial Relations Act 1979; and
WHEREAS agreement was reached at that conference to the
terms of the Metal Trades (General) Rhesus Pty Ltd as
trustee of Law Castings Unit Trust trading as Law Castings
(Reduced Hours and Earnings) Order 1991;
THE Commission now therefore hereby issues the terms of
that agreement.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
This Order shall be known as the Metal Trades (General)
Rhesus Pty Ltd as trustee of Law Castings Unit Trust trading
as Law Castings (Reduced Hours and Earnings) Order 1991.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

2. — Arrangement.
Title
Arrangement
Scope
Date of Operation
Hours of Work
Wages
Long Service Leave
Annual Leave
Absence Through Sickness
Intent of Order

3. — Scope.
This Order shall apply to employees eligible to belong to
the Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch), employed by
Rhesus Pty Ltd as trustee of Law Castings Unit Trust trading
as Law Castings in its establishment at 12 Williams Road,
Kelmscott, Western Australia.
4. —Date of Operation.
This Order shall operate on and from 9 May 1991 until
further Order.
5. —Hours of Work.
(1) Notwithstanding the provisions of the Metal Trades
(General) Award 1966, No. 13 of 1965 as amended, where
the employer, the union and the majority of employees in
the establishment, section or sections or group agree, hours
of work may be arranged so that a lesser number of ordinary
hours per week than those specified by the aforementioned
award may be worked.
(2) The hours of work agreed pursuant to subclause (1)
hereof shall be deemed to be the ordinary hours of work for
the purpose of the Metal Trades (General) Award 1966, No.
13 of 1965 as amended.
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6. —Wages.
Where an agreement is reached in the terms of Clause
5.-Hours of Work of this Order, in the establishment,
section or sections or group, then notwithstanding the
provisions of the Metal Trades (General) Award 1966, No.
13 of 1965 as amended, wages payable each week shall be
calculated in the proportion that the weekly hours actually
worked bear to 38 ordinary hours.
7. —Long Service Leave.
Notwithstanding the provisions of Clause 25. —Long
Service Leave, of the Metal Trades (General) Award 1966,
No. 13 of 1965 as amended, where an employee, the
employer and the union agree, long service leave may be
taken in more than two separate periods to allow such leave
to be taken on a daily basis.
8. —Annual Leave.
Notwithstanding the provisions of Clause 23. —Holidays
and Annual Leave, of the Metal Trades (General) Award
1966, No. 13 of 1965 as amended, where an employee, the
employer and the union agree annual leave may be taken in
more than three separate periods to allow such leave to be
taken on a daily basis.
9. — Absence Through Sickness.
Notwithstanding the provisions of Clause 24. —Absence
Through Sickness, of the Metal Trades (General) Award
1966, No. 13 of 1965 as amended, when subclause (1) of
Clause 5.-Hours of Work of this Order is implemented by
the parties, sick leave shall accrue in the proportion that the
average weekly ordinary hours actually bear to 38 hours.
10. — Intent of Order.
The intent of this Order is that reduced hours of work and
the associated reduction of weekly earnings may overcome
the necessity for the termination of employees' services that
may otherwise have been required due to the existing
unfavourable economic circumstances.

MINERAL SANDS MINING AND PROCESSING (ENGINEERING AND BUILDING TRADES) AWARD
No. 6 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.40—award variation pursuant to the
structural efficiency principle
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and Another
and
Associated Minerals Consolidated and Others.
No. 844 of 1988.
various classifications
mining—mineral sand
COMMISSIONER J.F. GREGOR.
4 October 1988.
Order.
HAVING heard Mr R.W. Handmer on behalf of the
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and Mr M.R.B. Hemery on behalf of the
Electrical Trades Union of Workers of Australia (Western
Australian Branch) and Mr G.D. McKenzie on behalf of the
Respondents, the Commission, pursuant to the powers
conferred on it by the Industrial Relations Act 1979 and
having been satisfied that the Applicant has formally
committed itself to co-operate in a review (to be monitored

by the Commission) of the Award to give effect to the
Structural Efficiency Principle of the State Wage Principles
which issued on 9 September 1988 and that until 1 July 1989
the Applicant will not pursue any extra claims, award or
over-award, except when consistent with the State Wage
Principles, hereby orders —
That the Mineral Sands Mining and Processing
(Engineering and Building Trades) Award No. 6 of
1977(1) be amended in accordance with the following
Schedule to provide for the inclusion of
Clause 2A. —State Wage Principles —September 1988 to give effect to the Applicant's
"no extra claims" commitment and the
provisions of paragraph 4 of the General
Order No. 730 of 1988 dated 14 September.
(2) be varied by increasing the wage rate
applicable immediately prior to the date of
this Order by 3% with effect on and from 4
October 1988 in accordance with the rates
specified in Column A of the following
Schedule.
(3) be varied by increasing allowances which
relate to work or conditions applicable
immediately prior to the date of this Order by
3% with effect on and from 4 October 1988
in accordance with the rates specified in the
following Schedule.
(4) be further varied by increasing the wage rate
resulting from the increase specified in
paragraph (2) of this Order by a flat amount
of $10.00 per week with effect on and from
4 April 1989 in accordance with the rates
specified in Column B of the following
Schedule.
(5) be further varied by increasing shift allowances resulting from the increase specified in
paragraph (3) of this Order by an amount
proportional to the flat $10.00 per week
increase provided under paragraph (4) of this
Order in accordance with the rates specified
in the following Schedule.
(6) Notwithstanding the above variations the
Orders listed below will continue to operate
in substitution until the date shown.
No. C 1243 of 19888 December 1988
No. C 1271 of 19884 January 1989
J.F. GREGOR,
Commissioner.
Schedule.
1. Clause 2. —Arrangement: Delete this clause and insert
in lieu thereof: —
1. Title
2. Arrangement
2A. State Wage Principles —September 1988
3. Area and Scope
4. Term
5. Contract of Service
5A. Direct Banking
6. Higher Duties
7. Apprentices
8. Hours
9. Overtime
10. Shift Work
11. Payment of Wages
12. Time and Wages Record
13. Special Rates and Provisions
14. Public Holidays
15. Annual Leave
16. Absence Through Sickness
17. Long Service Leave
18. Representative Interviewing Worker
19. Posting of Award and Union Notices
20. Board of Reference

21.
22.
23.
24.
25.
26.
26A.
27.
28.
29.
30.
31.

Liberty to Apply
Grievances and Disputes
Bereavement Leave
Travelling
Clothing Allowance
Wages
Minimum Wage —Adult Males and Females
Service Pay
Jury Service
Definitions
Redundancy
Maternity Leave
Schedule of Respondents and Applicants
2. Clause 2. — Arrangement: After this clause insert new
Clause 2A. —State Wage Principles —September 1988 as
follows: —
2A. —State Wage Principles—September 1988.
(1) It is a term of this Award that the Union
undertakes, until 1 July 1989, not to pursue any
extra claims, award or over-award, except when
consistent with the State Wage Principles.
(2) An employer on whom this Award is binding shall
not increase the rate of wage payable to an
employee on 9 September 1988, or otherwise vary
the conditions of employment applicable to an
employee on that date so as to increase the
employer's labour costs, except to the extent that
any such increase has been authorised by the
Commission after that date.
3. Clause 9. —Overtime: Delete paragraph (g) of subclause (3) of this clause and insert in lieu thereof: —
(g) Subject to the provisions of paragraph (h) of
this subclause, a worker required to work
overtime for more than two hours shall be
supplied with a meal by the employer, or be
paid $5.00 for a meal, and if, owing to the
amount of overtime worked, a second or
subsequent meal is required, he shall be
supplied with each meal by the employer or
be paid $3.40 for each meal so required.
4. Clause 10. —Shift Work: Delete subclause (5) of this
clause and insert in lieu thereof: —
(5) (a) From 4 October 1988 a shift worker shall, in
addition to his ordinary rate, be paid per shift
of eight hours at the rate of $6.20 when on
afternoon or night shift.
(b) From 4 April 1989 a shift worker shall, in
addition to his ordinary rate, be paid per shift
of eight hours at the rate of $6.45 when on
afternoon or night shift.
5. Clause 13. —Special Rates and Provisions: Delete
subclauses (1), (10), (11) and (12) of this clause and insert
in lieu thereof: —
(1) General Disabilities:
(a) All workers shall be paid an allowance at the
rate of $14.00 per week in consideration of
the general disabilities in the industry to
which they may be subjected from time to
time in the performance of their duties.
(b) Such payment prescribed in subclause (a)
above shall be in lieu of all disabilities not
enumerated in this subclause including working in wet process plants and with/and in
proximity to toxic substances.
(c) A worker shall be paid an additional allowance at the rate of 20 cents per hour when
working in a "beneficiation" plant.
(10) Spray Painting —Painters:
(a) Lead paint shall not be applied by spray to
the interior of any building.
(b) All workers (including apprentices) applying
paint by spraying shall be provided with the
overalls and head covering and respirators by
the employer.
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(c) Where from the nature of the paint or
substance used in spraying, a respirator
would be of little or no practical use in
preventing the absorption of fumes or materials from substances used by the worker in
spray painting, the worker shall be paid a
special allowance of 48 cents per day.
(11) An electrician —special class, an electrical fitter
and/or armature winder or an electrical installer
who holds, and in the course of his employment
may be required to use, a current "A" Grade or
"B" Grade Licence issued pursuant to the
relevant regulation in force on the 28th day of
February 1978 under the Electricity Act 1945 shall
be paid an allowance of $12.10 per week.
(12) St. John's Ambulance Certificate:
(a) The employer shall at each main place of
employment provide a suitable first aid
outfit.
(b) Each employee being the holder of a current
St. John's First Aid Certificate shall be paid
an allowance of $3.10 per week.
6. Clause 24. —Travelling Allowance: Delete subclause
(1) of this clause and insert in lieu thereof: —
(1) If transport to and from the job is not provided by
the employer, a travelling allowance of $1.22 per
day shall be paid where a worker's home is more
than five miles from the job by the shortest
practicable route.
7. Clause 25. —Clothing Allowance: Delete subclause (1)
of this clause and insert in lieu thereof: —
(1) Each worker shall be paid an allowance of $1.45
per week for the purpose of purchasing overalls.
8. Clause 26. —Wages: Delete the first paragraph,
subclause (1), (2), (3), (5) and (6) of this clause and insert
in lieu thereof: —
(1) Metal Trades:
Rate Per Week
Column Column
A
B
Fitter
347.90 357.90
Fitter and Turner
347.90 357.90
Machinist —First Class
347.90 357.90
Fuel Injection Fitter
347.90 357.90
Motor Mechanic
347.90 357.90
Automotive Electrical Fitter 347.90 357.90
Electrical Fitter
347.90 357.90
Electrical Installer
347.90 357.90
Boilermaker
347.90 357.90
Welder-First Class
347.90 357.90
Scientific Instrument Maker
and/or Repairer
364.40 374.40
Electrician Special Class
370.80 380.80
Rigger and Scaffolder—
(a) who is a licence holder
for the purpose of the
Inspection of the Scaffolding Act
330.90 340.90
(b) who holds a licence
under the said Act or
whom the foreman and
the licence holder under
(a) agree is fully experienced as a Rigger
319.50 329.50
(c) Other
315.80 325.80
Machinist—Second Class
309.20 319.20
Tool Storeman
303.70 313.70
Lube Bay Serviceman
298.80 308.80
Greaser
295.60 305.60
Tradesman's Assistant
292.20 302.20
Tradesman working alone
(Westralian Sands)
363.30 373.30
Rubber Worker Grade I
345.10* 355.10
Rubber Worker Grade II
322.20* 332.20
* Such rate includes provisions for working with potentially
toxic substances.

Rate Per Week

Column Column
A
B

(2) Building Trades:
357.90
(a) Bricklayers
347.90 357.90
Carpenters and Joiners 347.90 357.90
Plasterers
347.90 357.90
Plumbers
347.90 357.90
Painters, Glaziers and 347.90 357.90
Signwriters
292.90 302.90
Builders' Labourer
(b) Tool Allowance Per Week—
$
Bricklayers
2.80
Plasterers
3.20
Carpenters and Joiners
3.80
Plumbers
3.80
Painters, Glaziers and Signwriters
1.00
One-third of the amount payable to a tradesman shall be paid to an apprentice to that
trade in his first year of apprenticeship and
of two-thirds of that amount in his second
year and of the same amount as is payable to
a tradesman in the remaining period of his
apprenticeship.
(c) Construction Allowance Per Week:
$7.80 to be paid to a worker when employed
on any work in connection with the erection
or demolition of a building.
Where an apprentice works in circumstances
which would entitle a tradesman to the
construction allowance prescribed in subclause (4) of this clause, the following extra
rate shall be paid to that apprentice: Percentage of
Construction
Allowance
Per Week
%
(a) Five Year Term —
First year
37
Second year
53
Third year
72
Fourth year
95
Fifth year
100
(b) Four Year Term —
First year
40
Second year
72
Third year
95
Fourth year
100
(c) Three and a Half Year
Term —
First six months
40
Next year
72
Next following year
95
Final year
100
(d) Three Year Term —
First year
58
Second year
95
Third year
100
(3) Leading Hands:
In addition to the appropriate wage rates prescribed in subclause (1) of this clause, a Leading
Hand shall be paid —
$
(a) If placed in charge of not less than
three and not more than ten other 14 60
workers
(b) If placed in charge of more than ten
and not more than twenty other
workers
22.50
(c) If placed in charge of more than
twentv other workers
28.90
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(5) Tool Allowance:
Where an employer does not provide a tradesman
or an apprentice with the tools ordinarily required
by that tradesman or apprentice in the performance of his work as a tradesman or as an
apprentice, the employer shall pay a tool allowance of—
(a) $8.40 per week to such tradesman, or
(b) in the case of an apprentice, a percentage of
$8.40 being the percentage which appears
against his year of apprenticeship in subclause (4) of this schedule,
for the purpose of such tradesman or apprentice
supplying and maintaining tools ordinarily required in the performance of his work as a
tradesman or apprentice.

9. Clause 26A. —Minimum Wage—Adult Males and
Females: Delete this clause and insert in lieu thereof: —
Notwithstanding the provisions of this award, no
employee (including an apprentice), twenty-one years
of age or over, shall be paid less than $229.60 per week
as his ordinary rate of pay in respect of the ordinary
hours of work prescribed by this award, but that
minimum rate of pay does not apply where the ordinary
rate of pay (including any part thereof payable in
addition to the award rate) is not less than $229.60.
Where the said minimum rate of pay is applicable the
same rate shall be payable on holidays, during annual
leave, sick leave, long service leave and any other leave
prescribed by this award.
Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a
percentage, fraction or multiple of the ordinary rate of
pay, it shall be calculated upon the rate prescribed in
this award for the classification in which the worker is
employed.
10. Clause 27. —Service Pay: Delete subclause (1) of this
clause and insert in lieu thereof: —
(1) All workers, including apprentices, shall be paid
a Service and Attendance Allowance in conformity with the following scale: —
Upon completion of 6 months' continuous
service —$1.20 per week.
Upon completion of 12 months' continuous
service —$7.50 per week.
Upon completion of two years' continuous
service —$10.00 per week.
Upon completion of three years' continuous
service —$12.70 per week.
Upon completion of four years' continuous
service—$15.10 per week.
Upon completion of five years' continuous
service —$18.80 per week.
Upon completion of six years' continuous
service —$21.40 per week.
Upon completion of seven years' continuous
service —$24.10 per week.
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MOTEL, HOSTEL. SERVICE FLATS AND BOARDING HOUSE WORKERS' AWARD
No. 29 of 1974.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels and Hospitality Association Inc.
(Union of Employers) and others
and
The Federated Liquor & Allied Industries Employees'
Union of Australia. Western Australian Branch, Union of
Workers.
No. 1349(1) of 1990.
COMMISSIONER A.R. BEECH.
16 May 1991.
Order.
HAVING heard Mr D Jones on behalf of the Applicants and
Ms S Jackson on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Motel, Hostel, Service Flats and Boarding
House Workers' Award No. 29 of 1974 be varied in
accordance with the following Schedule and that such
variation shall have effect:
(i) in the case of Clause 21. —Wages from the
beginning of the first pay period to commence on
or after 20 February 1991;
(ii) otherwise from the beginning of the first pay
period to commence on or after 20 March 1991.
(Sgd.) A.R. BEECH.
[L.S.]
Commissioner.

Schedule.
1. Clause 2. — Arrangement: delete this clause and insert
in lieu thereof—
2. — Arrangement.
1. Title
2. Arrangement
2A. State Wage Principles—September 1989
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours
10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages21 A.Minimum Wage —Adult Males and
Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers' Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
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35. First Aid Kit36 Posting of Award and Union
Notices
37. (Deleted)
38. Australian Traineeship System
39. Under-Rate Workers
40. Prohibition of Contracting out of Award
41. District Allowance
42. Breakdowns
43. Maternity Leave
44. Trainees
2. Clause 21. —Wages: delete subclause (1) of this clause
and insert in lieu thereof—
(I) CLASSIFICATIONS
(total wage per fortnight):
$
(1) Chef
723.10
(2) Qualified Cook
671.70
(3) Cook Employed Alone
636.70
(4) Breakfast and/or Other Cooks
630.10
(5) Bar Attendant — category 1.
635.70
(6) Bar Attendant —category 2.
648.20
(7) Cellarman
651.70
(8) Head Waiter/Waitress
671.70
(9) Head Steward/Stewardess
671.70
(10) Hostess
671.70
(II) WaiterAVaitress
621.30
(12) Steward/Stewardess
621.30
(13) Housekeeper/Supervisor
686.90
(14) Night Porter
615.30
(15) Hall Porter
615.30
(16) Lift Attendant
615.30
(17) Cashier
635.70
(18) Snack Bar Attendant
621.30
(19) Butcher
671.70
(20) Kitchenhand
615.30
(21) Commissionaire and/or Car Parking
Attendant
615.30
(22) Security Officer
671.70
(23) Timekeeper
635.70
(24) Storeman
630.10
(25) Housemaid
615.30
(26) Laundress
615.30
(27) Cleaner
615.30
(28) Maintenance Man
671.70
(29) Gardener
615.30
(30) Yardman
615.30
(31) General Hand
615.30
3. Clause 38. —(Deleted): insert the following new title
and clause —
38.-AUSTRALIAN TRAINEESHIP SYSTEM
(1) Scope:
This clause shall apply to a trainee employed
under the Australian Traineeship System by an
employer approved by the State Management
Committee
(2) Definitions:
For the purpose of this clause —
The "Australian Traineeship System" means a
structured system of on-the-job training with an
employer and off-the-job training in a Technical
and Further Education College or other training
provider approved by the State Management
Committee.
"Trainee" means an employee engaged under the
terms of this award and in accordance with the
provisions of an Australian Traineeship established pursuant to Section 37D of the Industrial
and Commercial Training Act 1975 and approved
by the State Management Committee.
"Traineeship Scheme" is a formal agreement of
training approved by the State Management
Committee and registered pursuant to Section 37D
of the Industrial and Commercial Training Act
1975.
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"State Management Committee" means a Committee comprising representatives from the Confederation of Western Australian Industry, the
Trades and Labor Council of Western Australia,
Technical and Further Education (TAFE) and the
relevant Federal and State Government Departments which approve traineeship arrangements by
agreement of each of the parties. The State
Management Committee may be established pursuant to the provisions of the Industrial and
Commercial training Act 1975, or any amendment
to or substitution of that Act, provided that any
Committee or body established in lieu of the State
Management Committee has the same representatives structure and decision making processes as
that Committee.
(3) Objective:
(a) The object of this clause is to provide the
form and substance of the conditions of
employment, including the rates of pay,
applicable to persons engaged under the
Australian Traineeship System (ATS) and
who, being a trainee under that system, is
covered by this award.
(b) An objective of the Australian Traineeship
System is to provide employment and training opportunities for young people so as to
enhance their skill levels and future employment prospects.
(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means
of written agreement in a form approved by
the State Management Committee and registered in accordance with the provision of the
Industrial and Commercial Training Act
1975.
(b) A trainee shall not be engaged on a part-time
or casual basis.
(c) The Traineeship Scheme shall be for a
minimum period of 12 months but this period
may be varied with the agreement of the
union and the employer and with the approval of the State Management Committee.
(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved
on-the-job training scheme and attend the
approved off-the-job training as prescribed in
the training system.
(b) An employer shall release a trainee from
work to attend the prescribed off-the-job
training course and shall provide the on-thejob training approved by the State Management Committee.
(c) The employer shall provide the level of
supervision in accordance with the approved
training scheme during the traineeship period.
(d) (i) The overall Traineeship Scheme will be
monitored by officers of the Department
of Employment and Training.
(ii) An accredited representative of the
union shall have access during ordinary
working hoursH to inspect the relevant
training recor s and work books and
subject to the approval of the employer,
which shall not be unreasonably withheld, may interview a trainee with
respect to his/her progress in the
Scheme.
(e) An employer shall not, as a consequence of
engaging a trainee pursuant to the provisions
of this clause, terminate or otherwise prejudice the employment of any full-time employee of that employer.

ESTER
(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked by
trainees except to enable the requirements of the
training scheme to be effected. When overtime
and shift work are worked the relevant penalties
and allowances of the award based on the trainee
wage will apply. No trainee shall work overtime
or shift work alone.
(7) Wage Rates:
The wage rate payable to a trainee shall be
determined by multiplying 50% of the appropriate
fortnightly wage rate prescribed by this award by
39, which represents the actual number of weeks
spent on the job, and dividing that sum by 52 to
provide a weekly wage. Such wage shall be
payable to the trainee in accordance with the
provisions of Clause 20. — Payment of Wages of
this award.
4. Schedule of Respondents—delete the name "The
Western Australian Hotels Association Incorporated (Union
of Employers)" and insert in lieu thereofWestern Australian Hotels and Hospitality Association
Incorporated (Union of Employers)

2. Clause 21. - Vehicle Allowance: Delete this clause and
insert in lieu —
21. —Vehicle Allowance.
(1) Where an employee is required during his normal
working hours, by his employer, to work outside
his usual place of employment, the employer shall
pay the employee any reasonable travelling
expenses incurred except where an allowance is
paid in accordance with subclause (2) of this
clause.
(2) (a) Where an employee is required and authorised to use his own motor vehicle in the
course of his duties he shall be paid an
allowance not less than that provided for in
the schedules set out hereunder. Notwithstanding anything contained in this subclause
the employer and the employee may make
any other arrangements as to car allowance
not less favourable to the employee.
(b) Where an employee in the course of a journey
travels through two or more of the separate
areas, payment at the rates prescribed herein
shall be made at the appropriate rate applicable to each of the separate areas traversed.
(c) A year for the purpose of this clause shall
commence on the 1st day of July and end on
the 30th day of June next following.
Rates of Hire for use of employee's own vehicle on
employer's business:

PHOTOGRAPHIC INDUSTRY AWARD
No. A9 of 1980 as varied.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
Hospital, Service & Miscellaneous W.A. Branch
and
Illustrations Pty Ltd and Others.
No. 1688 of 1989.
COMMISSIONER G.J. MARTIN.
25 September 1989.
Order.
HAVING heard Ms S.M. Mayman on behalf of the
Applicant and Ms C. Fitzgibbon on behalf of Respondents,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979 and
being satisfied that the State Wage Principles enunciated by
a Commission in Court Session in General Order Matter No.
1940 of 1989 of the 8th day of September, 1989 have been
complied with, hereby orders —
That the Photographic Industry Award No. A9 of
1980 as varied be further varied in accordance with the
following Schedule and that such variation shall have
effect on and from the 25th day of September, 1989.
(Sgd.) G.J. MARTIN,
[L.S.l
Commissioner.

Schedule 1 — Motor Car.
Engine Displacement
(in cubic centimetres)
1600 cc
Over
Over
1600cc & Under
2600 cc
Area and Details
-2 600 cc
Rate per kilometre
31.2
35.8
41.0
Metropolitan Area
31.9
36.6
42.0
South West Land Division
35.8
40.9
46.5
North of 23.5' South Latitude
33.3
38.2
43.8
Rest of the State
Schedule 2 —Motor Cycles.
Rate
Distance Travelled During a
c/km
Year on Official Business
14.3
Rate per kilometre
Motor vehicles with rotary engines are to be included in the I 600- -2 600cc
category.

Schedule.
1. Clause 2A. —State Wage Principles —September 1988:
Delete this clause and insert in lieu —
2A. —State Wage Principles—September 1989.
It is a term of this award that the union undertakes for the
duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989 not to pursue
any extra claims award or overaward except when consistent
with the State Wage Principles.

RAILWAYS EMPLOYEES AWARD
No. 18 OF 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Railways Union of Workers, West Australian
Branch
and
Western Australian Government Railways Commission and
Others.
No. 2583 of 1989.
COMMISSIONER S.A. KENNEDY.
20 March 1991.
Order.
WHEREAS the Australian Railways Union of Workers,
West Australian Branch (the Union) and the Western
Australian Government Railways Commission (Westrail)
have negotiated over many months with a view to
broadbanding and restructuring the classifications and work
arrangements applying in the Motive Power Section of the
State's rail system; and
Whereas those discussions have at times broken down and
industrial action has occurred; and
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Whereas such disputes have been the subject of conferences in this Commission and following those conferences
the Union and Westrail resumed the discussions with a view
to achieving agreement on the means to broadband and
restructure the work area; and
Whereas this has led to negotiated proposals being
communicated to the employees concerned at meetings
across the State's rail system with the result that a large
majority of those employees voted to accept the final
proposal; and
Whereas the Union and Westrail acknowledged that a
significant proportion of the changes endorsed in the
agreement are already implemented on a de facto basis and
have agreed that this should be recognised for the purposes
of any operative date; and
Whereas the Union and Westrail sought a further interim
order to apply for a period of six months to enable them to
jointly assess and deal with any problems which might arise
from the overall implementation; and
Whereas no other party to the Railway Employees Award
No. 18 of 1969 has objected to this application or to such
order issuing; and
Whereas, in consideration of all of the above and
following submissions by Mr R. Wells and with him Mr A.
Dzieciol on behalf of the Union and Mr A. Hassell and with
him Mr R. Rushforth on behalf of Westrail and the
documentation of the agreement and the background in
exhibits and the Structural Efficiency Principle enunciated
by the Commission in Court Session in September 1989 (69
WAIG 1940) such order did issue on the 6th day of
November 1990; and
Whereas the parties to that Order now seek a further
interim order to enable them to assess the efficacy of the
agreed arrangements over a longer term with a view to
adjustments of them and additions to them as proves
necessary; and
Whereas no other party to the Award has objected; and
Whereas a fundamental feature of the arrangements
between the parties has been and continues to be a joint
approach to the employees affected for the purposes of
consultation, information sharing, assessment; and
Whereas, following submissions in the 14th day of March
1991 by Mr R. Wells and with him Mr A. Dzieciol on behalf
of the Union and Mr A. Hassell and with him Mr R.
Rushforth on behalf of Westrail and documentation of the
courses of communication in the workplace [Exhibits 1-3]
and having regard for the now extensive record of
achievement between these parties pursuant to their application of the Structural Efficiency Principle in the State rail
system;
Now therefore. I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, and
specifically section 32 (3) (c) (ii) and (iii) of the Act, and by
consent do hereby order—
(1) That notwithstanding the terms of the Railway
Employees Award No. 18 of 1969 so far as they
apply to employees employed in the Motive
Power Section of the State's rail system and
eligible to be members of the Australian Railways
Union of Workers, West Australian Branch the
following Schedule shall apply with effect from
the 10th day of March 1991;
(2) That the term of this Order shall expire on the 6th
day of March 1992;
(3) That notwithstanding the terms of this Order
liberty is reserved to the parties to apply to the
Commission for variations during its term.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.
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Schedule.
1. Clause 38. —Shift and/or Night Work: For the purposes
of this Order subclause (2) of this clause shall be deemed
to be as follows —
(2) For workers in Midland Workshops (excluding
watchmen). Supply Division, Civil Engineering
Branch and tradesmen and assistants in other
branches excluding employees in the Railway
Vehicle Maintainer classifications hereof.
(a) The employer may, if the employer so
desires, work any part of the establishment
on shifts, but before doing so shall give
notice of the intention to the Union.
(b) Work other than day shift shall not be
recognised as afternoon or night shift unless
in either case five consecutive afternoons or
nights are worked, but shall be deemed to be
overtime; on completion of the fifth consecutive afternoon or night's work the worker
shall be deemed to have been employed on
afternoon or night shift as the case may be,
during the preceding four afternoons or
nights, and thereafter during any subsequent
consecutive afternoon or nights the worker is
so employed. The sequence of shift work
shall not be deemed to be broken under this
paragraph by reason of the fact that the works
are closed on a Saturday, Sunday or on any
public holiday.
(c) Overtime on afternoon or night shift shall be
calculated on the basis of the rate paid for
afternoon or night shift respectively, provided that in no circumstances shall the
maximum payment exceed double time.
(d) All shifts except the day shift shall be paid
for at the rate of time and a quarter. For the
purpose of this subclause "day shift" shall
be construed to mean the ordinary working
shift ending at or before 1800 hours Mondays
to Fridays and 1300 hours on Saturdays.
2. Clause 42. —Interpretations: For the purposes of this
Order subclause (1) of this clause shall be deemed to be as
follows —
(1) "Traffic Section" includes Motive Power and
Road Services Sections (other than tradesmen).
Secretary's Branch, Corporate Services Directorate and Finance Accounting and Supply Directorate.
3. Clause 44. —Wages: For the purposes of this Order the
following classifications and wage rates as itemised within
(2) Motive Power Section shall be deemed to apply in lieu
of the classifications as identified in Exhibit E submitted in
the hearing on this application on the 3rd day of April
1990RATE PER WEEK
FROM 20-05-90
'A'
'B'
'C
FIRST
AFTER AFTER
Hem
Designation
12
12
24
No.
MONTHS MONTHS MONTHS
ADULT ADULT ADULT
SERVICE SERVICE SERVICE
$
S
$
Railway Vehicle Maintainer
Class 1
361.30
366.50
371.70
(42) Railway Vehicle Maintainer
Class 2
387.70
392.90
398.10
(43a) Railway Vehicle Maintainer
Class 3
412.90
417.80
423.30
(43b) Railway Vehicle Maintainer
Class 3A
412.90
417.80
423.30
(44) Railway Vehicle Maintainer
Class 4"
435.60
441.40
447.50
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RESTAURANT, TEAROOM AND CATERING
WORKERS' AWARD
No. 48 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels and Hospitality Association Inc.
(Union of Employers) and others
and
The Federated Liquor & Allied Industries Employees'
Union of Australia, Western Australian Branch, Union of
Workers.
No. 1350(1) of 1990.
COMMISSIONER A.R. BEECH.
16 MAY 1991.
Order.
HAVING heard Mr D Jones on behalf of the Applicants and
Ms S Jackson on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Restaurant, Tearoom and Catering Workers' Award No. 48 of 1978 be varied in accordance with
the following Schedule and that such variation shall
have effect from the beginning of the first pay period
to commence on or after 20 March 1991.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1. Clause 2. — Arrangement delete this clause and insert
in lieu thereof—
2. — Arrangement.
1. Title
2. Arrangement
2A. State Wage Case Principles—September 1989
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours
10. Overtime
11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages
21 A. Minimum Wage —Adult Males and Females
22. Junior Workers
23. Apprentices
24. Bar Work
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers' Equipment
29. Limitation of Work
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. (Deleted)
38. Australian Traineeship System
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39. Under-Rate Workers
40. Prohibition of Contracting out of Award
41. District Allowance
42. Breakdowns
43. Maternity Leave
44. Trainees
2. Clause 38. —Deleted: insert the following new title and
clause —
38. —Australian Traineeship System.
(1) Scope:
This clause shall apply to a trainee employed under
the Australian Traineeship System by an employer
approved by the State Management Committee
(2) Definitions:
For the purpose of this clause —
The "Australian Traineeship System'" means a
structured system of on-the-job training with an
employer and off-the-job training in a Technical
and Further Education College or other training
provider approved by the State Management
Committee.
"Trainee" means an employee engaged under
the terms of this award and in accordance with the
provisions of an Australian Traineeship established pursuant to Section 37D of the Industrial
and Commercial Training Act 1975 and approved
by the State Management Committee.
"Traineeship Scheme" is a formal agreement
of training approved by the State Management
Committee and registered pursuant to Section 37D
of the Industrial and Commercial Training Act
1975.
"State Management Committee" means a
Committee comprising representatives from the
Confederation of Western Australian Industry, the
Trades and Labor Council of Western Australia.
Technical and Further Education (TAFE) and the
relevant Federal and State Government Departments which approve traineeship arrangements by
agreement of each of the parties. The State
Management Committee may be established pursuant to the provisions of the Industrial and
Commercial training Act 1975, or any amendment
to or substitution of that Act, provided that any
Committee or body established in lieu of the State
Management Committee has the same representatives structure and decision making processes as
that Committee.
(3) Objective:
(a) The object of this clause is to provide the
form and substance of the conditions of
employment, including the rates of pay,
applicable to persons engaged under the
Australian Traineeship System (ATS) and
who, being a trainee under that system, is
covered by this award.
(b) An objective of the Australian Traineeship
System is to provide employment and training opportunities for young people so as to
enhance their skill levels and future employment prospects.
(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means
of written agreement in a form approved by
the State Management Committee and registered in accordance with the provision of the
Industrial and Commercial Training Act
1975.
(b) A trainee shall not be engaged on a part-time
or casual basis.
(c) The Traineeship Scheme shall be for a
minimum period of 12 months but this period
may be varied with the agreement of the
union and the employer and with the approval of the State Management Committee.
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(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved
on-the-job training scheme and attend the
approved off-the-job training as prescribed in
the training system.
(b) An employer shall release a trainee from
work to attend the prescribed off-the-job
training course and shall provide the on-thejob training approved by the State Management Committee.
(c) The employer shall provide the level of
supervision in accordance with the approved
training scheme during the traineeship period.
(d) (i) The overall Traineeship Scheme will be
monitored by officers of the Department
of Employment and Training.
(ii) An accredited representative of the
union shall have access during ordinary
working hours to inspect the relevant
training records and work books and
subject to the approval of the employer,
which shall not be unreasonably withheld, may interview a trainee with
respect to his/her progress in the
Scheme.
(e) An employer shall not, as a consequence of
engaging a trainee pursuant to the provisions
of this clause, terminate or otherwise prejudice the employment of any full-time employee of that employer.
(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked by trainees
except to enable the requirements of the training scheme to
be effected. When overtime and shift work are worked the
relevant penalties and allowances of the award based on the
trainee wage will apply. No trainee shall work overtime or
shift work alone.
(7) Wage Rates:
The wage rate payable to a trainee shall be determined by
multiplying 50% of the appropriate fortnightly wage rate
prescribed by this award by 39, which represents the actual
number of weeks spent on the job, and dividing that sum by
52 to provide a weekly wage. Such wage shall be payable
to the trainee in accordance with the provisions of Clause
20. — Payment of Wages of this award.
3. Schedule of Respondents—delete the name
"Western Australian Hotels Association Incorporated (Union of Employers)", and insert in lieu
thereof:
Western Australian Hotels and Hospitality
Association Incorporated (Union of Employers)

SHOP AND WAREHOUSE (WHOLESALE AND
RETAIL ESTABLISHMENTS) STATE AWARD
No. R 32 of 1976.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ezy Plus Food Stores Pty Ltd and Others
and
The Shop, Distributive and Allied Employees' Association
of Western Australia.
No. 2008 of 1990.
COMMISSIONER O.K. SALMON.
7 June 1991.
Order.
HAVING heard Mr J. Blackburn on behalf of the Applicants •
and Mr M. Bishop on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act 1979 hereby
orders—
That the Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
June 1991.
(Sgd.) O.K. SALMON,
[L.S.]
Commissioner.
Schedule.
1. Clause 6. —Definitions: Delete subclause (12) of this
clause and insert in lieu the following—
(12) "General Retail Shop" shall mean all shops other
than special retail shops, small retail shops or
section 42 shops.
2. Clause 6. —Definitions: Insert the following new
subclause (15) and renumber the remaining subclauses —
(15) "Section 42 Shop" shall mean a shop operating
under a permit issued pursuant to section 42 of the
Retail Trading Hours Act 1987.
3. Clause 9. — Hours: Insert the following new paragraph
(l)(e) of Part II —Ordinary Hours and reletter the remaining
paragraph accordingly —
(e) "Section 42 Shops" — the ordinary hours of work
may be worked on any or all days of the week
Monday to Saturday inclusive.
4. Clause 28. —Wages: Insert the following new subclause immediately after subclause (5) of Part III and
renumber the remaining subclause—
(6) (a) An employee in a "Section 42 shop" as
defined who is required to work any of his
or her ordinary hours between 6.00pm and
midnight Monday to Friday inclusive shall be
paid a loading of 20% for each hour so
worked.
Provided that for casual workers such loading shall be paid in addition to the rates
prescribed in Clause 7. —Casual Workers
subclause (4) of this award.
(b) An employee in a "Section 42 shop" as
defined who is required to work any of his
or her ordinary hours between 6.00pm and
midnight on Saturday shall be paid a loading
of 20% for each hour worked after 6.00pm.
(i) A casual employee employed under
paragraph (b) of this subclause shall be
paid the 20% loading as calculated on
the rates as determined by subclause (5)
of Clause 7. —Casual Workers.
(ii) A full or part-time employee employed
under paragraph (b) of this subclause
shall be paid the 20% loading as
calculated on the rates as determined by
paragraph (b) of subclause (7) of Clause
8. —Part-Time Workers.
(c) An employee in a "Section 42 shop" as
defined who is required to work any of his
or her ordinary hours before 7.00am on any
day Monday to Saturday inclusive shall be
paid a loading of 30% for each hour so
worked.
Provided that for casual workers such loading shall be paid in addition to the rates
prescribed in Clause 7. —Casual Workers
subclause (4) of this award.
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STATE ENERGY COMMISSION OF WESTERN
AUSTRALIA WAGES AND CONDITIONS AWARD
No. A 1 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics Foundry and Engineering
Union (Western Australian Branch)
and
State Energy Commission of Western Australia.
No. 433 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
13 May 1991.
Order.
HAVING heard Ms D. Blaskett on behalf of the Applicant
and Mr C. Patman on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the State Energy Commission of Western
Australia Wages and Conditions Award 1988 be varied
in accordance with the following Schedule and that
such variation shall have effect from the beginning of
the first pay period commencing on or after the 7th day
of May, 1991.
[L.S.]

71 W.A.I.G.

STOREMEN INDEPENDENT WOOLDUMPERS
PTY LTD AWARD
No. A 36 of 1982.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees' Association
of Western Australia
and
Independent Wool Dumpers.
No. 768 of 1990(R2).
COMMISSIONER O.K. SALMON.
11 June 1991.
Order.
HAVING heard Mr M. Bishop on behalf of the Applicant
and Mr F. Merry on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders —
That the Storemen Independent Wooldumpers Pty
Ltd Award 1982 be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period
commencing on or after the 11th day of June 1991.
(Sgd.) O.K. SALMON,
[L.S.]
Commissioner.

(Sgd.) G.G. HALLIWELL,
Senior Commissioner.

Schedule.
1. Clause 22. —Overtime, Day Employees
(a) Re-name existing subclauses 9(b) and 9(c) to 9(c)
and 9(d) respectively.
(b) Insert new subclause 9(b) as follows:
" (b) An employee who is recalled to work
overtime and who attends for duty but
before commencing work is advised that
he/she is not required to work, and does
not work, shall be paid for 11-2 hours
at overtime rates. "
(c) Delete subclause 9(c) and insert the following in
lieu thereof:
" (c) Subject to the provisions of paragraph
(d) hereof, the allowance of $8.30
prescribed in paragraph (a) of this
subclause shall be halved where
SECWA provides transport. "
(d) Delete subclause 9(d) and insert the following in
lieu thereof:
" (d) The provisions of paragraph (c) hereof
shall not apply to employees located at
Muja Power Station who shall be paid
an allowance of $1.00 when special
provisions apply in relation to the
provision of transport by SECWA. "

Schedule.
1. Clause 10. —Wages: Delete subclause (1) of this clause
and insert in lieu the following—
(1) WAGE RATES-ADULT
Operative
from
11-6-91
$
Storeman Grade 1Any other function not elsewhere included
Assisting at dump press
Core sampling, by hand
Cutting bands to length for unitising
Fadging or boodling
Feeding wool into blending machines
Handling dried or semi-dried skins
Head marking or branding head of bale
at receival or weighing
Inserting lot plates or dividers
Kicking back
Lobbing
Opening or closing bales
Pushing into or taldng from elevators or
drops
Sampling
Sewing
Weight adjusting
Wheeling baskets
Stacking including operating stacking
machine
Hand trucking
Transporting bales by tow-motor or
other self-propelled vehicle without
power operated attachments (one
trailer only)
Unitising or banding of dumped bales
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Operative
from
11-6-91
$

Storeman Grade 2 —
Breaking out of specified bales for
shipping showing or blending
Breaking out from rail trucks or breaking down stacks of wool
Port marking and branding wool for
shipment
Operating and in charge of dump press
Transporting bales by tow-motor or 370.30
other self-propelled vehicle without
power operated attachments (two or
more trailers)
Storeman Grade 3 —
Handling or hanging or drying green
skins (including trottering or sheepskins)
Handling hides including stacking and
unstacking
Operating and in charge of skin press
Operating forklifl or other self-propelled vehicle with power operated
attachments used for lifting, transporting or stacking of bales
Operating bale tumbler and conveyor
turntable or spur gates on receival
system —
Sheetman or fossicker
Wool pressing on show floor or working 370.60
singly or operating hand press
Storeman Grade 4 —
Leader of gang including a gang leader
on interlotting prior to showing or a
gang leader positioning or tightening
up on show floor
Classing skins, furs or hides
Operating gantry multiple bale unloader.
Sworn weigher or employee (including 375.00
forklift driver) recording or carrying
out clerical functions in receiving,
weighing, delivering or shipping of
bales including notifying locations of
bales by radio
Storeman Grade 5 —
Employee in charge of an out store
Head shipping clerk
Man in charge of skin or hide or produce
store
Operating container handling equipment
Show floor leading hand
378.00
Storeman Grade 6 —
Operating core and/or grab sampling 388.90
machine
Wool Classer —
Classing or sorting wool with or without 396.40
mechanical aids in rehandling departments or stores
OverlookerOverlooker in rehandling department
overlooking:
2 to 5 employees
403.60
6 or more employees
411.20
2. Clause 12. —Meal Hours and Meal Money: Delete the
figure S6.10 from subclause (2)(a) and insert in lieu the
figure S6.30.
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SUPERPHOSPHATE & CHEMICAL EMPLOYEESAWARD
No. A15 of 1986.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.40 —variation to award pursuant to restructuring and
efficiency principle.
The Federated Miscellaneous Workers' Union of Australia,
Hospital, Service & Miscellaneous W.A. Branch
and
C.S.B.P. & Farmers Limited.
No. 1055 of 1987.
various
superphosphate
classifications
and chemical
industry
COMMISSIONER J.A. NEGUS.
19 April 1989.
Order.
HAVING heard Ms S. Jackson on behalf of the applicant
and Mr J. Uphill on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the Superphosphate and Chemical Employees'
Award No. A15 of 1986 be varied in accordance with
the following Schedule and that such variation shall
have effect from the first pay period on or after 19th
January, 1989.
(Sgd.) J.A. NEGUS.
[L.S.]
Commissioner.

Schedule.
Clause 9. —Wages: Delete this clause and insert in lieu
the following:
9.— Wages.
(1) The minimum weekly rates of wage payable to
employees covered by this award shall be: —
Column Column Column
ABC
$
$
$
WORKERS-GROUP I
Receiving and Trimming Rock
Receiving and Stacking Bags
(including Bales)
Spreading and/or Printing Bags
Supplying Bags to Baggers
Working on Superphosphate
Heap
Dumping Full Bags
Manual Shunting
Leadbumers' Assistant
Tradesman's Assistant
Mixing Concrete
Using Tar and Bitumen
Watchmen
Other Employees Not Specified . 272.40 280.60 290.60
WORKERS-GROUP II
Superphosphate Dump Excavator
Shed Tunnel
Dressing Plant Screen
Bagging Machine
Sewing Machine and Heat
Sealing Machine
Mixing Mixed Fertilisers and
Trace Element Machine
Mixing and Despatching Acids
and Chemicals
Trucking and Pushing Over Full
Bags
Splicer and Rigger
Jackhammer Man
Melting Secondhand Scrap Lead
Into Ingots
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Column Column Column
Any employee placed by the employer in
ABC
charge of four to twelve other employees shall be
$
S
$
paid $23.20 per week in addition to the wage
Gatekeeper
prescribed for the work being performed.
Gardener
Canteen Assistant
Any employee placed by the employer in
Stores Assistant
charge of more than twelve other employees shall
Sheeting Rail Trucks
be paid $29.80 per week in addition to the wage
Sample Man
prescribed for the work being performed.
Carrying and Stacking Filled
The rates of wage prescribed in Column A shall
Bags
Clarke Shovel
operate from the 1st pay period on or after the 6th
Rail Truck Cleaning and
February, 1988.
Preparation
The rates of wage prescribed in Column B shall
Cleaning under Conveyor Belts
operate from the 1st pay period on or after the
Gypsum Ponds
280.10 288.50 298.50
22nd September, 1988.
WORKERS-GROUP III
The rates of wage prescribed in Column C shall
Products Checker
operate from the 1st pay period on or after the
Storeman
22nd March, 1989. 10th day of March 1987, or
Laboratory Sample Man. Plant
otherwise vary the conditions of employment
Tester
applicable to an employee on that date so as to
Receiving, Storing and Recoverincrease that employer's labour costs except to the
ing Sulphur
Bulk Superphosphate Weigher
extent that any such increase has been authorised
Cleaning —
by the Commission after that date.
(sulphur burners, combustion
chambers and burner flues and
from the inside acid chambers
towers, tanks or receptacles
over 50 gallons capacity, den
flues, scrubber system and aerTIMBER YARD WORKERS AWARD
ator/disintegrator
No. II of 1981
Weighbridge Attendant
Wharf Conveyor/Acid Pipeline
CASE AND BOXMAKERS AWARD
Operator
No. 48 of 1981
Using Explosives
SAW SERVICING ESTABLISHMENTS AWARD
Canteen Attendant
No. 17 of 1977
Product Control Operator
WESTERN AUSTRALIAN
Chlorine Despatcher
288.00 296.60 306.60
INDUSTRIAL RELATIONS COMMISSION.
WORKERS-GROUP IV
Industrial Relations Act 1979.
Contact, Chamber, Phosphoric,
United Timber Yards, Sawmills and Woodworkers
Chlor Alkali, Sodium Cyanide
Employees' Union of Western Australia
and Small Chemical Plants
Compound Fertiliser and Granuand
lating Plant
Bunnings
Pty
Ltd and others.
Superphosphate and Trace Element Mixtures Manufacturing
No. 1317 of 1990.
Plant
United Timber Yards, Sawmills and Woodworkers
Mechanical Bag Loader
Employees' Union of Western Australia
Overhead Crane and Grab
Unloader Driver, Despatch
and
Co-Ordinator
295.90 304.80 314.80
Chep Handling Systems and others.
(2) Junior Employees (Per cent of adult "Other
No. 1318 of 1990.
employees not specified" rate per week)
United Timber Yards, Sawmills and Woodworkers
%
Employees' Union of Western Australia
Under 16 years of age
50
and
16 to 17 years of age
60
MJC
Industries
Ltd and others.
17 to 18 years of age
70
No. 1319 of 1990.
18 to 19 years of age
80
COMMISSIONER A.R. BEECH.
19 to 20 years of age
90
Over 20 years of age
Adult Rates
13 May 1991.
For the purpose of convenience, the wages
Reasons for Decision.
prescribed above are expressed in weekly
THE COMMISSIONER: These three applications seek to
amounts. The provisions of Clause 14. —Contract
amend the Right of Entry clause in the Timber Yard
of Hiring, of this award, shall be read in
Workers Award No. 11 of 1951, the Case and Boxmakers'
conjunction with this clause.
Award No. 48 of 1951, and the Saw Servicing EstablishNo junior employee less than seventeen years
ments
Award No. 17 of 1977. The existing Right of Entry
of age shall be employed in wheeling bags of
clause
in each award is the same and for convenience is set
superphosphate or other similar material up an
out hereunder:
inclined ramp or board. No boy less than eighteen
"On notifying the employer or his representative, the
years of age shall be employed on night shift.
Secretary or any authorised officer of the union —
(3) Casual Employees: Any employee employed for
(a) shall have the right to visit and inspect any job at
less than one week shall be entitled to twenty per
any time when work is being carried on, whether
cent per day in addition to the ordinary rates
during or outside the ordinary working hours, and
prescribed for the particular class of work in
in connection with that inspection to interview any
which he is employed.
worker covered by this award provided that he
(4) Leading Hands
does not unduly interfere with the work in
progress.
Any employee placed by the employer in
(b) shall be permitted to interview an employee
charge of less than four other employees shall be
during the recognised meal hour on the business
paid $15.20 per week in addition to the wage
premises of the employer at the place at which the
prescribed for the work being performed.
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meal is taken but this permission shall not be
exercised without the consent of the employer
more than once in any one week."
In each case the applications seek to delete the above
provision and to insert in lieu thereof the following new
provision:
"(1) On notifying the employer or the employer's
representative, the Secretary or any duly accredited representative of the union shall have the right
to visit and inspect any job at any time when work
is being carried on, whether during or outside the
ordinary working hours, and in connection with
that inspection to interview any worker covered by
this award provided that the Secretary or accredited representative does not unduly interfere with
the work in progress.
(2) A representative of the union shall be a duly
accredited representative if a holder for the time
being of a certificate signed by the Secretary of the
organisation in the following form or in a form not
materially differing therefrom:
UNITED TIMBER YARD, SAWMILLS AND
WOODWORKERS' EMPLOYEES UNION
This is to certify that
is a duly
accredited representative of the United Timber Yard,
Sawmills and Woodworkers' Employees Union for all
purposes of this award made under the Industrial
Relations Act 1979.
(Seal)
Date
Secretary
Specimen signature of the holder
".
The applications are opposed.
It should be noted that pursuant to three separate
applications (they being Nos. 564, 565 and 566 of 1991), the
respondents sought further and better particulars from the
applicant. They were provided without the need for an Order
to issue in those matters, and a copy of the further and better
particulars supplied were received by the Commission.
In the proceedings the applicant was represented by Ms
B Love and the respondents sought leave to be represented
by Counsel. The applicants opposed that motion and after
hearing the parties the Commission declined to grant leave.
The right of appearance before the Commission is dealt with
in Section 31 of the Act. Where relevant, that section
provides that where a question of law is raised or argued,
or is likely in the opinion of the Commission to be raised
or argued in proceedings before the Commission, the
Commission may allow legal practitioners to appear and be
heard. The essence of the applications before the Commission is that the current wording allows Right of Entry of the
secretary or any authorised officer of the union. The
amendment seeks to allow the Right of Entry to be
exercisable by the secretary or any duly accredited representative of the union. The claim, if granted, would vary the
clause in other respects, but of themselves those other
respects are incidental.
In support of the motion seeking leave to appear, Mr
Martin cited two matters. The first being that in a previous
matter before the Commission in 1987 involving the same
parties, one of the above awards and the same clause,
Counsel appeared (68 WAIG 159). Thus, it was submitted,
a precedent had been set. The Commission observes that this
is not necessarily so. It is not apparent from a reading of the
Reasons for Decision that the issue of whether Counsel
should have leave to appear was raised or decided in that
matter, and on that basis the decision's precedent value on
this subject is uncertain. Further it is noted that in that matter
the Trades and Labor Council was allowed to intervene,
which may give rise to considerations pursuant to Section
3l (1) (c)(i) of the Act, considerations which do not arise in
this case.
Secondly, the respondents submitted that the effect of the
Right of Entry clause was to derogate from the employer's
common law rights, that the clause being sought seeks to
increase the latitude of powers which derogate from those
rights, that the terms of the amendment sought would be of
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vital importance and that the construction of the clause
would involve questions of law. The Commission was
referred to a recent decision of the High Court in Plenty v.
Dillon ((1991) 65 AUR 231).
The task facing the Commission will require it to
determine, in accordance with equity, good conscience and
substantial merit, whether the rights conferred by the clause
will be able to be exercised by the secretary or an authorised
representative of the union, as opposed to the secretary or
any other officer of the union. That claim of itself does not
seek to extend those rights and whether the amendment
should be granted is a question of merit, and, with respect,
does not nor is likely to, involve a question of law, or
sufficiently so for the Commission to exercise its discretion
in this case. Therefore the Commission did not grant leave.
All three applications were heard together with the
Commission receiving common submissions from both
parties, submissions which on occasions were directed
specifically to a particular application.
The Commission was informed by the applicant that the
existing provisions were inserted in 1983 as a result of
applications to amend the awards then heard (UTYSWEU
v. Wesply-Wesboard Industries and others, 63 WAIG 332)
and subsequently dealt with on appeal (MJC Industries and
others v. UTYSWEU, 63 WAIG 620). The provisions within
the awards prior to those 1983 amendments were referred
to and an example can be found at 61 WAIG 752. The union
stated that from the time that the amendments were made
in 1983, a potential problem existed in that the term
"officer" referred to a person holding an elected position
which for the purposes of this union's affairs may have been
unduly restrictive. However the Commission was informed
that these applications had been brought at this time because
of practical problems being experienced by the union
following the engagement of an organiser who is not an
"officer" of the union. The applications also seek the
deletion of the existing subclause (b) as it was seen by the
applicant as merely being inconsistent with subclause (a).
Evidence was given by the secretary of the union Mr
A'Vard, that he had been the secretary for eleven years and
had a work history in the industry dating back to 1956. The
only officers of the union are himself and rank and file
members of the union who work in the industry. Recently,
and prompted by a pending amalgamation, the union had
appointed an organiser who had been employed by the
Australian Timber Workers' Union in New South Wales. He
commenced in February 1990. The union executive had also
expressed a view that Mr A'Vard should play a more central
role in the union's affairs so that the increasing work load
which derives from structural efficiency, award restructuring and other matters including occupational health and
safety, could be attended to by the secretary, thus it was
submitted, bringing to bear the secretary's local expertise in
this area.
As to the award amendment, Mr A'Vard indicated that he
had visited a number of timber yards together with the
organiser. On the 14th March 1991, he visited a yard
operated by Bunnings at Rockingham. He was informed by
the manager that the organiser was not permitted on the
premises. Upon arrival at Bunnings' Hamilton Hill operation Mr A'Vard indicated that the manager there stated that
the organiser was not permitted on the premises and that he
was to leave. The manager of that operation rang head office
and a conversation ensued between Mr A'Vard and a Mr
Johnson. Mr A'Vard related the conversation in the
following way:
"I spoke to Mr Johnson at length and I asked what
opposition did he have to Mr Gane coming into
Bunnings yards and "in the past you hadn't opposed
any other person coming in with my authority" —from
the union that is —even though legally, yes, they could
have. He said, "Well, it is our point of view that" —I
can't think of the exact words he said—"we oppose
your amalgamation with the CMEU and we will do
everything within our power to see that you amalgamate with the South West Timber Workers and the Iron
Workers." That was the end of the conversation."
(transcript p 31)
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Mr A'Yard's further evidence is that on the 18th March
1991. he and the organiser visited Bunnings in Welshpool
where the management indicated that the organiser was not
permitted on the premises.
In relation to another employer, Whittakers, Mr A'Vard
had been told that the organiser would be permitted on the
premises only if accompanied by him and "tagged" by a
representative of management. An employer respondent to
the Case and Boxmakers' Award was also cited as having
stated to the organiser that he would not in the future be
allowed on the premises. In cross-examination Mr A'Vard
conceded that the employers have not abused the rights
conferred by the clause, they have merely "stuck by the
letter of the award". Questions were directed to Mr A'Vard
which related to the imminence or otherwise of his
retirement, the process by which the organiser was engaged
and the source of his wages. Questions were also put to Mr
A'Vard concerning whether the union could organise its
affairs differently.
The respondents did not call evidence. It was submitted
on behalf of the respondents that the clause should not be
altered to allow a "duly accredited representative of the
union" to exercise the rights conferred by the clause. It was
submitted that the wording in the awards came about from
the union's initiative in 1982. It has been nine years since
then and there must be some need for circumstances to have
changed. They cited a statement of Salmon C in the
1987 matter (68 WA1G 159) as to the test to be applied. It
was strongly submitted that the mere convenience of the
union, and how it goes about its business is not a reason to
affect the common law rights of the employers in this matter.
It should re-arrange its affairs to conform with the wording
of the clause. Submissions were put as to the desirability of
the union organising itself in a particular way and that the
involvement of merely one extra person in the activities of
the union would not make a significant difference given the
range of workplaces and the number of members. The point
was made that the cross-examination of Mr A'Vard revealed
that the organiser concerned has his wages paid by a third
party, the Construction, Mining and Energy Workers'
Union, and his initial selection was by a fourth party, the
Australian Timber Workers' Union, and that process has led
to some feeling of suspicion on the part of the respondents.
The proposed changes would permit any number of persons
to be so accredited and exercise the right conferred. It was
acknowledged by the employers that changes are afoot to do
with amalgamation and "inter-union politics". It was also
submitted that no evidence had been submitted warranting
an amendment to the Saw Servicing Establishments Award.
It is to be noted that both parties have interpreted the word
"officer" in the clause in the same manner as it is defined
for the purposes of the Industrial Relations Act 1979. That
may or may not be correct. It is not necessary for the
purposes of these applications for the Commission to decide
that issue.
It is important to note that the awards already contain a
Right of Entry clause. That is, a clause already establishes
the right of the secretary or any authorised officer of the
union to enter the workplace, and that right allows certain
activities to be undertaken subject to certain safeguards. The
amendments sought do not seek to change those activities,
nor those safeguards. Although the existing provision in
subclause (b) contains a restriction referring to the frequency
with which a representative may interview an employee
during the recognised meal hour, the deletion of this
subclause was not of itself contested in the proceedings. The
focus rested on who is to be allowed to exercise the right
conferred. Permitting the right to be exercised by a
representative or for that matter more than one representative in lieu of an "officer" or more than one "officer" does
not in the opinion of the Commission "go well beyond" the
right conferred by the existing provision. To that extent
therefore, it is difficult to understand the objections of the
respondents and their reference to the interest they profess
in the internal affairs of the union because of the impact that
those affairs have upon the common law rights as modified
by the award, of the employer.
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What is clear is the evidence that the union has decided
to engage an organiser. Despite the reservations of the
respondents, that is a matter for the union and the union
alone. It is not for the respondent employers to query the
capability or knowledge of the organiser thus chosen, nor
whether he would be better suited to serve the needs of the
membership than the secretary, or indeed any other person.
In that regard the union, subject only to its rules and in
accordance with them, may organise its affairs in a particular
manner and similarly may appoint whomsoever it wishes to
represent the interests of the union. Whether the union could
re-organise its affairs in another manner is not to the point.
It is not suggested that the applicant is not entitled to do as
it has done, rather that it ought to have re-organised itself
in some alternative manner. The union retains the right to
de-credential or re-credential a person or persons to
represent it.
Accordingly, the union having chosen to organise its
affairs in that manner, it has sought to amend the awards In
the manner indicated at the beginning of these Reasons, to
accommodate that change. That of itself is quite appropriate.
It is not to say that merely due to a party to an award having
made a decision regarding its own affairs any consequential
award variations sought would be automatically granted.
Sufficient needs to be shown for the Commission to be able
to decide any application brought before it in accordance
with s. 26 of the Act. In these applications, the union has
brought evidence that an employer, an employer which on
the evidence is the single largest employer of the union's
members, has chosen to observe the strict letter of the clause
which has an immediate impact upon the union's decision.
The evidence before the Commission that that employer has
done so because of an impending amalgamation between the
applicant and another union which is not viewed with favour
by that employer was not subject to cross-examination nor
denied, and the Commission accepts that the conversation
as related occurred. Thus, the Commission concludes that
the objection raised by that company is not so much to the
employment of an organiser and the re-organisation of the
union's affairs as such but rather has been prompted by the
issues referred to in the conversation.
Further, another employer has insisted that a representative of senior management follow the union secretary and
the organiser when they are on the premises. The evidence
is that this is a recent development, and the evidence is
accepted. Whilst that does not reveal a refusal to permit
entry as such, it imposes a condition upon the exercise of
the right of entry which may reduce the ability of the union
to properly carry out its legitimate functions and ought not
be permitted. That condition is not envisaged in the wording
of the clause. The inference is that this recent development
is connected at least with the decisions made by the union
regarding its future operations.
Yet another employer has foreshadowed that the organiser
will not be permitted on site in the future. Whilst the reason
for this is not stated, it is another example of the problem
which may arise on any worksite covered by the awards if
the entry of the organiser is dependent solely upon the
goodwill of an employer. The withdrawal of goodwill
whether for valid or invalid reasons should not be able to
prevent the fair and proper exercise of the union's legitimate
functions. Hence the establishment of the right of entry in
the awards.
Given that the evidence before the Commission is that the
operation of this clause has, prior to the events relayed in
Mr A'Vard's evidence, not given rise to any concern, the
deficiencies in the wording of the existing clause are
illustrated: notwithstanding a move by the union to
re-organise its affairs in a manner open to it, an employer
may have a considerable effect upon that decision if that
re-organisation results in it being represented by an
organiser who is not an officer of the union and entry is
refused or conditioned. In some respects, the evidence
regarding a lack of difficulty in the operation of the clause
from the majority of other employers respondent to the
award, serves to illustrate this. In fact, for the reasons stated,
the complaint of the respondents that this application if
granted, will result in a further encroachment upon the
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common law rights of the employers, is countered by the
implicit complaint of the applicant that a decision by an
employer to now adhere to the strict letter of the clause
affects the legitimate rights of the union to re-organise its
affairs in the manner it has decided.
The case presented is "sufficiently substantial" in the
sense referred to by Salmon C. to show that the due exercise
of the union's legitimate function by an organiser engaged
by it has resulted in a difficulty due to the wording of the
clause (cf. the conclusion of the Full Bench in the 1983
appeal previously referred to, 63 WAIG at 621). Further, it
reveals a potential for a problem to occur in the future if the
wording in the clause is retained. Once the right of the union
to engage an organiser who is not also an officer is
recognised, together with a recognition that the right of entry
clause enables the union to carry out its legitimate function
under the award, it is clear in the light of the evidence
presented that the wording within the clause in each of the
awards requires some amendment. It is to be noted that an
object of the Industrial Relations Act is to provide means
for the preventing and settling of industrial disputes
including threatened, impending and probable industrial
disputes. Thus the case brought to the Commission is
sufficient to show a need to change the wording within the
Right of Entry clauses in each of the awards.
Therefore, subject to what follows, the claim of the union
is granted in each application.
In this regard it is to be noted that the effect of the
amendment insofar as the central issue is concerned, is to
return to a form of words which was inserted into the awards
by consent in 1981: in the case of the Timber Yard Workers'
Award see 61 WAIG 752; in the case of the Case and
Boxmakers' Award see 61 WAIG 683 and in the case of the
Saw Servicing Establishments Award see 61 WAIG 750. In
each case the Right of Entry clause inserted referred to "an
accredited representative of the union ...".
As referred to earlier, the applications also seek to delete
the existing second subclause. The union submitted that it
is inconsistent with the first subclause and ought for that
reason be deleted. A careful reading of the clause as a whole
reveals that each subclause is directed towards differing
albeit similar circumstances. In the first subclause the right
to interview any worker is exercisable in connection with
the inspection of any job at any time when work is being
carried on provided that the work in progress is not unduly
interfered with. In the second subclause the permission
conferred allows a worker to be interviewed during the
recognised meal hour when, arguably, work is not being
carried on, or the job is not being inspected and there is not
work in progress. Rather than being inconsistent, the second
subclause would appear to confer a right in addition to the
right conferred by the first subclause. Sufficient reason has
therefore not been shown why the existing provision ought
be deleted notwithstanding the lack of opposition to this part
of the applications. This does not prevent the subclause
being the subject of more detailed examination on another
occasion if the circumstances warrant and it can be shown
that its deletion will not have a consequence not anticipated
by the parties.
The Minutes of the Proposed Orders now issue. The
parties should observe that the Minutes differ from the
Schedule in two areas to reflect two suggestions by the
Commission: the wording has been altered to allow the
accreditation to be renewable annually, and reference to
"this award" has been deleted —it should not be necessary
for a separate accreditation to be issued for each award. The
parties are asked to give these suggestions some thought and
they may be addressed at the speaking to the minutes.
Appearances: Ms B. Love for the applicant.
Mr K. Martin (of Counsel) and later Mr B.D. Williams
on behalf of the respondents.

1521

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
Bunnings Pty Ltd and others.
No. 1317 of 1990.
TIMBER YARD WORKERS AWARD
No. 11 of 1951.
COMMISSIONER A.R. BEECH.
28 May 1991.
Order.
HAVING heard Ms B. Love on behalf of the Applicant
andMr B.D. Williams on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the Timber Yard Workers Award No. 11 of
1951 be varied in accordance with the following
Schedule and that such variation shall have effect from
the 28th day of May, 1991.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
Clause 13. —Right of Entry: Delete this clause and insert
in lieu the following:
13. —Right of Entry.
(1) On notifying the employer or the employer's
representative, the secretary or any duly accredited representative of the union:
(a) Shall have the right to visit and inspect any
job at any time when work is being carried
on, whether during or outside the ordinary
working hours, and in connection with that
inspection to interview any worker covered
by this Award provided that the secretary or
accreditated representative does not unduly
interfere with the work in progress.
(b) Shall be permitted to interview an employee
during the recognised meal hour on the
business premises of the employer at the
place at which the meal is taken but this
permission shall not be exercised without the
consent of the employer more than once in
any one week.
(2) A representative of the union shall be a duly
accredited representative if a holder for the time
being of a certificate signed by the secretary of the
union in the following form or in a form not
materially differing therefrom:
UNITED TIMBER YARD, SAWMILLS AND
WOODWORKERS' EMPLOYEES UNION OF
WESTERN AUSTRALIA
This is to certify that
is a duly accredited
representative of the United Timber Yard, Sawmills and Woodworkers' Employees Union for all
purposes of the Industrial Relations Act 1979.
(Seal)
Valid for 1 year from
Secretary
Specimen signature of the holder
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
Chep Handling Systems and others.
No. 1318 of 1990.
CASE AND BOXMAKERS' AWARD
No. 48 of 1951.
COMMISSIONER A.R. BEECH.
28 May 1991.
Order.
HAVING heard Ms B. Love on behalf of the Applicant
andMr B.D. Williams on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Case and Boxmakers' Award No. 48 of
1951 be varied in accordance with the following
Schedule and that such variation shall have effect from
the 28th day of May, 1991.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
Clause 15A—Right of Entry: Delete this clause and insert
in lieu the following:
15A. — Right of Entry.
(1) On notifying the employer or the employer's
representative, the secretary or any duly accredited representative of the union:
(a) Shall have the right to visit and inspect any
job at any time when work is being carried
on, whether during or outside the ordinary
working hours, and in connection with that
inspection to interview any worker covered
by this Award provided that the secretary or
accreditated representative does not unduly
interfere with the work in progress.
(b) Shall be permitted to interview an employee
during the recognised meal hour on the
business premises of the employer at the
place at which the meal is taken but this
permission shall not be exercised without the
consent of the employer more than once in
any one week.
(2) A representative of the union shall be a duly
accredited representative if a holder for the time
being of a certificate signed by the secretary of the
union in the following form or in a form not
materially differing therefrom:
UNITED TIMBER YARD, SAWMILLS AND
WOODWORKERS' EMPLOYEES UNION OF
WESTERN AUSTRALIA
This is to certify that
is a duly accredited
representative of the United Timber Yard, Sawmills and Woodworkers' Employees Union for all
purposes of the Industrial Relations Act 1979.
(Seal)
Valid for 1 year from
Secretary
Specimen signature of the holder
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia
and
MJC Industries Ltd and others.
No. 1319 of 1990.
SAW SERVICING ESTABLISHMENTS AWARD
No. 17 of 1977.
COMMISSIONER A.R. BEECH.
28 May 1991.
Order.
HAVING heard Ms B. Love on behalf of the Applicant
andMr B.D. Williams on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Saw Servicing Establishments Award No.
17 of 1977 be varied in accordance with the following
Schedule and that such variation shall have effect from
the 28th day of May, 1991. .
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
Clause 12A.— Right of Entry: Delete this clause and
insert in lieu the following:
12A. —Right of Entry.
(1) On notifying the employer or the employer's
representative, the secretary or any duly accredited representative of the union:
(a) Shall have the right to visit and inspect any
job at any time when work is being carried
on, whether during or outside the ordinary
working hours, and in connection with that
inspection to interview any worker covered
by this Award provided that the secretary or
accreditated representative does not unduly
interfere with the work in progress.
(b) Shall be permitted to interview an employee
during the recognised meal hour on the
business premises of the employer at the
place at which the meal is taken but this
permission shall not be exercised without the
consent of the employer more than once in
any one week.
(2) A representative of the union shall be a duly
accredited representative if a holder for the time
being of a certificate signed by the secretary of the
union in the following form or in a form not
materially differing therefrom:
UNITED TIMBER YARD, SAWMILLS AND
WOODWORKERS' EMPLOYEES UNION OF
WESTERN AUSTRALIA
This is to certify that
is a duly accredited
representative of the United Timber Yard, Sawmills and Woodworkers' Employees Union for all
purposes of the Industrial Relations Act 1979.
(Seal)
Valid for 1 year from
Secretary
Specimen signature of the holder

71 W.A.I.G.
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AWARDS/AGREEMENTS
Application for variation of—
No variation resulting—
B.P. REFINERY (KWINANA) (SECURITY
OFFICERS) AWARD
No. 56 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

NURSES (COMMUNITY AND OCCUPATIONAL
HEALTH) AWARD
No. A26 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Royal Australian Nursing Federation Industrial Union of
Workers, Perth
and

The Federated Miscellaneous Workers' Union of Australia,
Hospital Service & Miscellaneous, WA Branch

The Hon. Minister for Health and Others.

and

No. 824 of 1986.

B.P. Refinery (Kwinana) Pty Ltd.

COMMISSIONER J.A. NEGUS.

No. 970 of 1988.

6 May 1991.
Order.

COMMISSIONER J.A. NEGUS.
6 May 1991.
Order,
1, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby order—

I, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby order—
That the application be discontinued.
(Sgd.) J.A. NEGUS,
Commissioner.

[L.S.]

That the application be discontinued.
(Sgd.) J.A. NEGUS,
Commissioner.

[L.S.]

NURSES (PUBLIC HOSPITALS) AWARD
No. 10 of 1986.
ENROLLED NURSES AND NURSING ASSISTANTS
(GOVERNMENT) AWARD
No. 7 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

The Hon. Minister for Health and Others
and

Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
Hospital Service, & Miscellaneous, WA Branch

The Royal Australian Nursing Federation Industrial Union
of Workers, Perth.
No. 397 of 1989.

and

COMMISSIONER J.A. NEGUS.

Board of Management Albany Regional Hospital, and
Others.
No. 1603 of 1987.
COMMISSIONER J.A. NEGUS.

I, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby order—
6 May 1991.

Order.
I, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby orderThat the application be discontinued.
[L.S.]

6 May 1991.
Order.

(Sgd.) J.A. NEGUS,
Commissioner.

That the application be discontinued.
[L.S.]

(Sgd.) J.A. NEGUS,
Commissioner.
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PRINTING (WESTERN MAIL)
AWARD No. 39 of 1982.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Printing and Kindred Industries Union Western Australian
Branch, Industrial Union Of Workers
and
Western Mail Newspaper.
No. 24 of 1987.
COMMISSIONER J.A. NEGUS.
6 May 1991.
Order.
I, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby order: —
That the application be discontinued.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

SCHOOL EMPLOYEES (INDEPENDENT DAY AND
BOARDING SCHOOLS) AWARD
No. 7 of 1979.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
Hospital Service, & Miscellaneous, WA Branch
and
Guildford Grammar School and Others.
No. 608 of 1985.
COMMISSIONER J.A. NEGUS.
6 May 1991.
Order.
I, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby orderThat the application be discontinued.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

SOCIAL TRAINERS AND ASSISTANT
SUPERVISORS (ACTIV FOUNDATION) AWARD
No. A15 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
Hospital Service, & Miscellaneous, WA Branch
and
Active Foundation Incorporated.
No. 1681 of 1989.
COMMISSIONER J.A. NEGUS.
6 May 1991.
Order.
I, the undersigned, pursuant to the powers conferred on me
under the Industrial Relations Act 1979, hereby orderThat the application be discontinued.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.
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TIMBER YARD WORKERS AWARD
No. U of 1951.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Bunnings Building Supplies Pty Ltd
and
United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia.
No. 277 of 1991.
COMMISSIONER A.R. BEECH.
7 May 1991.
Order.
HAVING heard Mr A.C. Tomlinson on behalf of the
Applicant and Mr R.A. Keegan on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the hearing of the application be discontinued.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

CANCELLATION OF AWARDS/
AGREEMENTS/
RESPONDENTSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Cancellation of Awards
File No. 686 of 1977.
BOILERMAKERS (GOLD MINING) AWARD
No. 33 of 1947.
CHIEF COMMISSIONER W.S. COLEMAN.
1 May 1991.
Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award applies, did
give notice on the 23rd day of January, 1991 of an intention
to make an Order cancelling such award;
And whereas at the 22nd day of February, 1990 there was
no objection to the making of such an Order;
Now therefore, I, the undersigned Chief Commissioner of
the Western Australian Industrial Relations Commission,
pursuant to the powers in the said Act thereby enabling me
do hereby order that the following award be cancelled.
Boilermakers (Gold Mining) Award No. 33 of 1947.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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WESTEP
^TRALIAN
INDUSTRIAL RELAl IONS COMMISSION.
Industrial Relations Act 1979.
s.47
Deletion of Respondents
File No. 76 of 1980.
BUILDING TRADES AWARD
No. 31 of 1966.
METAL TRADES (GENERAL) AWARD
No. 13 of 1965.
ENGINE DRIVERS (GENERAL) AWARD
No. 21A of 1977.
CHIEF COMMISSIONER W.S. COLEMAN.
29th April 1991.
Order.
HAVING read and considered the documents relating to this
matter there being no party desiring to be heard in opposition
thereto, and upon being satisfied that the requirements of the
abovementioned Act have been complied with, I, the
undersigned, Chief Commissioner of The Western Australian Industrial Relations Commission, acting on my own
motion in pursuance of the powers contained in Section 47
of the abovementioned Act, do hereby order and declare —
That from the date of this order Cresco Fertilizers
(WA) Pty Ltd be struck out of the Schedule of
Respondents to the following awards, namely —
Building Trades Award No. 31 of 1966.
Metal Trades (General) Award No. 13 of 1965.
Engine Drivers (General) Award No. 21A of 1977.
Dated at Perth this 29th day of April, 1991.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Cancellation of Award
File No. 686 of 1977.
CLERKS' (ON-COURSE TOTALISATOR)
Award No. 34 of 1976
CHIEF COMMISSIONER W.S. COLEMAN.
30th April 1991.
Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award, as varied,
applies, did give notice on the 26th day of December, 1990
of an intention to make an Order cancelling such award;
And whereas at the 25th day of January 1991 there was
no objection to the making of such an Order;
Now therefore, I. the undersigned Chief Commissioner of
the Western Australian Industrial Relations Commission,
pursuant to the powers in the said Act thereby enabling me
do hereby order that the following award, as varied, be
cancelled.
Clerks" (On —Course Totalisalor) Award No. 34 of
1976.
Dated at Perth this 30th day of April, 1991.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Deletion of Respondents
No. 1604 of 1989.
CLERKS (WHOLESALE AND RETAIL
ESTABLISHMENTS)
Award No. 38 of 1947.
COMMISSIONER J.F. GREGOR.
14 May 1991.
Order.
HAVING read and considered the documents relating to this
matter there being no party desiring to be heard in opposition
thereto, and upon being satisfied that the requirements of the
abovementioned Act have been complied with, I, the
undersigned. Commissioner of The Western Australian
Industrial Relations Commission, acting on my own motion
in pursuance of the powers contained in Section 47 of the
abovementioned Act, do hereby order and declare —
That from the date of this order Co-operative Bulk
Handling of 22 Delhi Street, West Perth, WA 6005, be
struck out of the Schedule of Respondents to the Clerks
(Wholesale and Retail Establishments) Award No. 38
of 1947.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Cancellation of Award.
File No. 686 of 1977.
ENGINE DRIVERS (CHARCOAL IRON AND STEEL)
Award No. 5 of 1969.
CHIEF COMMISSIONER W.S. COLEMAN.
30th April 1991.
Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award, as varied,
applies, did give notice on the 23rd day of January, 1991 of
an intention to make an Order cancelling such award;
And whereas at the 22nd day of February 1991 there was
no objection to the making of such an Order;
Now therefore, I, the undersigned Chief Commissioner of
the Western Australian Industrial Relations Commission,
pursuant to the powers in the said Act thereby enabling me
do hereby order that the following award, as varied, be
cancelled.
Engine Drivers (Charcoal Iron and Steel) Award No.
5 of 1969.
DATED at Perth this 30th day of April, 1991.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Cancellation of Award
(File No. 686 of 1977)
LIQUOR TRADES (ARGYLE DIAMOND MINE)
INDUSTRIAL CATERING CONSTRUCTION
AWARD No. C164 of 1984.
CHIEF COMMISSIONER W.S. COLEMAN.
1st May 1991.
Order.
WHEREAS the Commission, being of the opinion that there
was no employee to whom the following award, as varied,
applies, did give notice on the 23rd day of January, 1991 of
an intention to make an Order cancelling such award;
And whereas at the 22nd day of February 1991 there was
no objection to the making of such an Order;
Now therefore, I, the undersigned Chief Commissioner of
the Western Australian Industrial Relations Commission,
pursuant to the powers in the said Act thereby enabling me
do hereby order that the following award, as varied, be
cancelled.
Liquor Trades (Argyle Diamond Mine) Industrial
Catering Construction Award No. C164 of 1984
Dated at Perth this 1st day of May, 1991.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Deletion of Respondents
Nos. 1603. 1605. 1607 and 1608 of 1989.
METAL TRADES (GENERAL) AWARD
No. 13 of 1965.
SHEETMETAL WORKERS AWARD
No. 10 of 1973.
BUILDING TRADES AWARD
No. 31 of 1966.
TRANSPORT WORKERS (GENERAL) AWARD
No. 10 of 1961.
COMMISSIONER J.F GREGOR.
13 May 1991.
Order.
HAVING read and considered the documents relating to
these matters there being no party desiring to be heard in
opposition thereto, and upon being satisfied that the
requirements of the abovementioned Act have been complied with, I, the undersigned, Commissioner of the Western
Australian Industrial Relations Commission, acting on my
own motion in pursuance of the powers contained in Section
47 of the abovementioned Act, do hereby order and
declare —
That from the date of this Order Co-operative Bulk
Handling Limited be struck out of the Schedule of
Respondents to the following awards —
Metal Trades (General) Award No. 13 of 1965.
Sheetmetal Workers Award No. 10 of 1973.
Building Trades Award No. 31 of 1966.
Transport Workers (General) Award No. 10 of
1961.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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NOTICES—
Award/Agreement matters—
Application No. 693 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "A.W.U.-GOVERNMENT
CONSTRUCTION AND MAINTENANCE
AWARD No. 24 OF 1965-".
NOTICE is given that an application has been made to the
Commission by The Australian Workers Union, West
Australian Branch, Industrial Union of Workers under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Clause 3. —Area and Scope. Delete this clause and insert in
lieu the following: —
3. Area and Scope
(a) This Award shall operate throughout the State of
Western Australia.
(b) This Award shall apply to The Australian Workers
Union and to the members thereof employed by
respondents listed in the schedule hereto engaged
on work done in or in connection with the
following.
(1) The construction, alteration, repair and maintenance of:
(a) Roads, freeways and railways: (including but not limited to: causeways,
bridges, trestles, overpasses, tunnels,
drains, conduits, culverts, carparks,
driveways and all concrete work and
preparation incidental thereto)
and all associated work and all kinds of
general labour associated with such
work.
(b) Water works and water sewerage works
(including but not limited to: pipe
tracks, tunnels, irrigation systems,
drains, conduits, culverts, underpasses,
overpasses and all concrete work and
preparation incidental thereto)
and all associated work and all kinds of
general labour associated with such
work.
(c) Civil Engineering Works (including but
not limited to: dams, weirs, locks,
tunnels, wharves, jetties, breakwater,
piers, dredging projects and all concrete
work and preparation incidental thereto)
and all associated work and all kinds of
general labour associated with such
work.
(d) Land clearing, overburden removal,
earth works, in or in connection with
works referred to in this subclause.
(2) Surveying, boring for water, stone quarrying,
manufacturing cement or concrete articles,
concrete batching, landscaping (including
stone pitching), the preparation of and laying
of all kinds of asphalt, bitumen emulsions
and mastics.
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(3) Land clearing and preparation.
(4) Soil conservation.
(5) Vermin and noxious weed control and eradication.
(6) All kinds of general labour.
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.
22nd Mav 1991.

Application No. 694 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "A.W.U.-GOVERNMENT
CONSTRUCTION AND MAINTENANCE
AWARD No. 24 of 1965"
NOTICE is given that an application has been made to the
Commission by The Australian Workers Union, West
Australian Branch, Industrial Union of Workers under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Schedule of Respondents: Delete this schedule and insert
in lieu: —
SCHEDULE OF RESPONDENTS
Main Roads Department
The Hon. Minister for Lands
The Hon. Minister for Mines
Water Authority of Western Australia
Western Australian Government Railways Commission
Waterways Commission
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
T. POPE,
A/Registrar.
22 Mav 1991.

Application No. 695 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "A.W.U.- (GOVERNMENT) HARBOUR
CONSTRUCTION AND MAINTENANCE
AWARD No. 24A of 1965".
NOTICE is given that an application has been made to the
Commission by The Australian Workers Union, West
Australian Branch. Industrial Union of Workers under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Clause 3. —Area and Scope. Delete this clause and insert
in lieu the following: —
3. Area and Scope.
This Award shall apply to The Australian Workers
Union and to the members thereof employed by
respondents listed in the schedule hereto engaged on
work done in or in connection with the following.
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(1) The construction, alteration, repair and maintenance of:
(a) Roads: (including but not limited to:
causeways, bridges, trestles, overpasses,
tunnels, drains, conduits, culverts, carparks, driveways and all concrete work
and preparation incidental thereto) and
all associated work and all kinds of
general labour associated with such
work.
(b) Civil Engineering Works (including but
not limited to: dams, weirs, locks,
tunnels, wharves, jetties, breakwater,
piers, dredging projects and all concrete
work and preparation incidental thereto)
and all associated work and all kinds of
general labour associated with such
work.
(c) Land clearing, overburden removal,
earth works, in or in connection with
works referred to in this subclause.
(2) Surveying, boring for water, stone quarrying,
manufacturing cement or concrete articles,
concrete batching, landscaping (including
stone pitching), the preparation of and laying
of all kinds of asphalt, bitumen emulsions
and mastics.
(3) Land clearing and preparation.
(4) Vermin and noxious weed control and eradication.
(5) All kinds of general labour.
A copy of the proposed variation may be inspected at my
office at 815 Hay Street. Perth.
J. CARRIGG,
Registrar.
22nd May 1991.

Application No. 696 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "A.W.U.- (GOVERNMENT) HARBOUR
CONSTRUCTION AND MAINTENANCE
AWARD No. 24A of 1965".
NOTICE is given that an application has been made to the
Commission by The Australian Workers Union, West
Australian Branch, Industrial Union of Workers under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Schedule of Respondents: Delete this schedule and insert
in lieu: —
SCHEDULE OF RESPONDENTS
Fremantle Port Authority
Esperance Port Authority
Albany Port Authority
Bunbury Port Authority
Geraldton Port Authority
Department of Marine & Harbours
The Hon. Minister for Transport
Dampier Port Authority
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
T. POPE,
Registrar.
22 May 1991.
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Application No. 697 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "A.W.U. — (GOVERNMENT) SURVEY
AWARD No. 24C of 1965".
NOTICE is given that an application has been made to the
Commission by The Australian Workers Union. West
Australian Branch, Industrial Union of Workers under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Schedule of Respondents: Delete this schedule and insert
in lieu: —
SCHEDULE OF RESPONDENTS
Main Roads Department
Department of Lands
Water Authority of Western Australia
Department of Conservation and land Management
Department of Mines
Waterways Commission
The Hon. Minister for Transport
The Hon. Minister for Environment
The Hon. Minister for Mines
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
T. POPE,
Acting Registrar.
22 May 1991.

Application No. 782 of 1991.
APPLICATION FOR JOINDER OF PARTIES
TO THE CLOTHING TRADES AWARD No. 16 of 1972
NOTICE is given that an application has been made to the
Commission by The Western Australian Clothing and Allied
Trades Industrial Union of Workers to join the following as
parties to the above award —
Bowman Agencies. 98 Trafalgar Rd., East Perth
Cut it out. 870 Hay Street, Perth 6000
Daneechi Activewear Ply Ltd.. 30 Rokeby Road,
Subiaco
David T Sportswear, Unit 2, 56 McDonald Street.
Osborne Park
Don Sinclair Agencies Pty Ltd., 9 Queen Street, Perth
Million Dollar Clothing Company, 7 Walcha St,
Mullaloo 6025
Peerless Holdings Pty Ltd., 7 Smart St, Mandurah T/A
West Suits U2/1 Crompton St, Rockingham 6168
Ramm Clothing Co, 7 Great Northern Highway,
Midland 6056
Roman Garments. 9/93 Hector St, Osborne Park
Kim Son Trading. 191 Brisbane St, Perth
Dresser Holdings Pty Ltd., T/A Ipso Facto Clothing, 14
Howlett St, North Perth 6006
Peerless Holdings Pty Ltd, 7 Smart St, Mandurah 6210.
T/A West Suits, 3 Crompton St, Rockingham 6168
lost Enterprises Pty Ltd., T/A Logo Australia, 20
Stirling St, Perth 6000
Santosha Surfboards Pty Ltd, 13 Collingwood St,
Osborne Park 6017
The application may be inspected at my office at 815 Hay
Street. Perth by any interested person without charge and
any such person may, by giving written notice of objection
to the Commission and to the applicant within 28 days of
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publication of this Notice, appear and be heard on the
hearing of the application.
J.G. CARRIGG,
Registrar.

Application No. P8 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "GOVERNMENT OFFICERS SALARIES
ALLOWANCES AND CONDITIONS
AWARD No. PSA A3 of 1989".
NOTICE is given that an application has been made to
the Commission by the Agriculture Protection Board of
Western Australia and Others under the Industrial Relations
Act 1979 for a variation of the above Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Schedule A—List of Respondents: —
1. Add:
State Employment and Skills Development
Authority. 81 St George's Terrace, Perth
2. Remove:
Western Australian Post Secondary Education
Commission. 16 Stirling Highway. Nedlands
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
T. POPE.
Acting Registrar.
22 May 1991.

Application No. A8 of 1991.
APPLICATION FOR AN AWARD
ENTITLED "PRE-SCHOOL TEACHERS AWARD"
NOTICE is given that an application has been made to the
Commission by The Federated Miscellaneous Workers
Union of Australia, W.A. Branch under the Industrial
Relations Act 1979 for the above Award.
This award replaces the Teachers (Kindergartens) Award
No. 22 of 1963.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
3. —Area
This award shall have effect over the whole of the State
of Western Australia.
4. —Scope
This award shall apply to Pre-School Teachers employed
by the Respondent.
Respondent
Hon. Minister for Education.
A copy of the proposed Award may be inspected at my
office at 815 Hay Street. Perth.
J. CARRIGG,
Registrar.
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Application No. P9 of 1991.

APPLICATION FOR VARIATION OF AWARD
ENTITLED "PUBLIC SERVICE GENERAL
CONDITIONS OF SERVICE AND ALLOWANCES
AWARD No. PSA A4 of 1989"
NOTICE is given that an application has been made to the
Commission by The Civil Service Association of Western
Australia Incorporated under the Industrial Relations Act
1979 for a variation of the above Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Insert the following new clause —
3. Area of Operation.
This award shall apply throughout the State of
Western Australia.
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
J.G. CARRIGG,
Registrar.

Application No. 819 of 1991.
APPLICATION FOR VARIATION OF AWARD
ENTITLED "WOOL, HIDE AND
SKIN STORES EMPLOYEES
AWARD No. 8 OF 1966..
NOTICE is given that an application has been made to the
Commission by The Shop, Distributive and Allied Employees Association of Western Australia under the Industrial
Relations Act 1979 for a variation of the above Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
Clause 3. —Scope: After the words "skin stores" in the
second line of this clause add the words "and wool scouring
establishments'" so that the clause reads: —
3. —Scope.
This award shall apply to all employees engaged in wool,
wool dumping, hide and/or skin stores and wool scouring
establishments by the respondents in the classifications
described in Clause 13. —Wages of this award in or in
connection with the classing, sorting, dumping, piece
picking, receiving, despatching and general handling of
wool, skins, and/or hides.
Provided that is shall not apply to employees who are at
present subject to any award of the Western Australian
Industrial Relations Commission or in any industrial
agreement registered in accordance with the Industrial
Relations Act 1979.
A copy of the proposed variation may be inspected at my
office at 815 Hay Street. Perth.
11 June 1991

02359-5

(Sgd.) J. Carrigg,
Registrar.
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LONG SERVICE LEAVE—
Boards of Reference—Special—
SPECIAL BOARD OF REFERENCE - LONG SERVICE
LEAVE.
Frank Bonanno
and
Westate Automotives.
(File No. 7 of 1991).
MR T.J. POPE (CHAIRMAN).
MR L. BEECH (EMPLOYEE'S REPRESENTATIVE).
MR J. UPHILL (EMPLOYER'S REPRESENTATIVE).
PERTH
10th day of May 1991.
Decision.
THE CHAIRMAN: Mr F. Bonnano commenced his employment with Westate Automotives on 26 February 1981.
On 21 December 1990 he was made redundant. He was paid
out four weeks holiday pay.
To qualify for a pro rata entitlement to long service under
the standard provision of the Commission in Court Session,
Mr Bonanno had to have completed 10 years service.
The respondent conceded that the four weeks holiday pay
could be construed as an extension of the period of
employment, but even the inclusion of this period would
leave Mr Bonanno at least a month short of the qualifying
period of 10 years.
The employer advised the Board that the termination was
due to economic circumstances and the loss of a major
client.
The employer advised that the termination was not to
avoid payment of pro rata long service leave. The applicant
did not refute the statements by his former employer.
Given that Mr Bonanno did not complete 10 years of
service, it is the unanimous decision of the Special Board
of Reference that the claim must fail.
T.J. POPE,
Chairman.

SPECIAL BOARD OF REFERENCE - LONG SERVICE
LEAVE.
Nicola Perrozzi
and
Foline Pty Ltd trading as Morley Reinforcing.
(File No. 11 of 1991).
MR J.G. CARRIGG (CHAIRMAN).
MR L. BEECH (EMPLOYEE'S REPRESENTATIVE).
MR J. UPHILL (EMPLOYER'S REPRESENTATIVE).
PERTH
17th day of May 1991.
Memorandum.
THE CHAIRMAN: This Board of Reference is convened at
the request of the Australian Builders' Labourers' Federated
Union of Workers, Western Australian Branch.
That Union addressed a letter on 18 March to the
Registrar concerning the long service leave due to Nicola
Perrozzi, an employee of Morley Reinforcing, in the
following terms: —
"RE: DISPUTE OVER LONG SERVICE LEAVE
ENTITLEMENTS
In accordance with the long service standard
provisions General Order 1991, we request referral of
a dispute between our member Nicola Perrozzi and
Morley Reinforcing of 27, Addlestone Road, Morley
over the entitlement of Mr Perrozzi for leave entitlement to a Board of Reference."
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The Board convened on Monday, 6 May 1991, and found
the following facts —
• Mr Perrozzi's employment was covered by an
Award of the Western Australian Industrial
Relations Commission known as "Building
Trades (Construction) Award 1987" at the time
of his termination in December 1990.
• At the date of his termination Mr Perrozzi had
been employed since 1985 as a steel fixer by
Foline Pty Ltd trading as Morley Reinforcing.
• Between 1981 and 1985, Mr Perrozzi was employed by Michele Sabatino Nominees Pty Ltd
trading as Reobar in the capacity of a steel fixer.
0
Between 1978 and 1981 Mr Perrozzi was employed by Saltash Pty Ltd trading as Reocraft
Steel Fixers.
0
Mr Perrozzi was originally employed in 1975 by
Reocraft Pty Ltd as a steel fixer.
0
During the course of his employment from 1975
until 1990. Mr Perrozzi worked continuously as
a steel fixer under the supervision of Michele
Sabatino.
® Michele Sabatino, was a Principal in each of the
Companies which employed Mr Perrozzi.
• The provisions of the Building Trades (Construction) Award 1987 in Clause 43. —Long Service
Leave are as follows: —
"Up to and including 5th January 1987, the
provisions set out in Volume 66 of the Western
Australian Industrial Gazette at pages 1-4, both
inclusive, are hereby incorporated in and form part
of this Award.
On and from 6th January 1987, the provisions
of the Construction Industry Portable Paid Long
Service Leave Act 1985 are hereby incorporated
in and form part of this Award."
• The Construction Industry Portable Paid Long
Service Leave Act in Section 50. provides as
follows: —
"50. All claims arising at of the —
(a) ...
(b) ...
(c) ...
(d) ...
(e) The entitlement of an employee to long
service leave:
(0
may be taken to the Board of Reference
constituted under the Industrial Relations Act
1979 in relation to long service leave and the
provisions of Section 48(8), (9), (10). (11) and
(12) of the Industrial Relations Act 1979 apply as
though the claim were claim under that section."
• The Schedule to the Construction Industry Portable Paid Long Service Leave Act is as follows:
"1. Notwithstanding anything in Section 21 a
person who is employed as an employee on
the appointed day who applies for registration as an employee at any time on or after
the appointed day and is registered as an
employee is entitled to have the day or days
continuous service with that employer proceeding the date of his application included
as days of the service.
2. ..."
Having regard for the provisions of Clause 43. —Long
Service Leave of the Building Industry (Construction)
Award 1987, which prescribes that as from 6 January 1987
the provisions of the Construction Industry Portable Paid
Long Service Leave Act 1985 apply to the long service leave
of employees employed under that Award, and that Nicola
Perrozzi was covered by that Award on 2 December 1990
when his employment was terminated, it is the decision of
this Board of Reference that the provisions of Long Service
Leave Standard Provisions of the Western Australian
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Industrial Relations Commission do not apply to Mr
Perrozzi.
The Board of Reference as currently constituted established under those provisions does not have jurisdiction to
deal with this matter.
JOHN CARRIGG,
Chairman.
JOHN CARRIGG.
Registrar.

SECTION 23—
Miscellaneous matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Construction, Mining and Energy Workers' Union of
Australia, Western Australian Branch
and
Robe River Iron Associates.
No. 52 of 1988.
COMMISSIONER O.K. SALMON.
15 February 1991.
Order.
HAVING heard Mr D.H. Schapper on behalf of the
Applicant and Mr H.J. Dixon on behalf of the Respondent,
in conjunction with the hearing for a new award under No.
A 4 of 1987, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the application be dismissed.
(Sgd.) O.K. SALMON,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Brentham Pty Ltd.
No. 2172(3) of 1989.
COMMISSIONER C.B. PARKS.
5 June 1991.
Order.
HAVING heard Miss J.G. Bamesby on behalf of the
Applicant and Mr G. Masters on behalf of the Respondent
and:
Whereas the applicant sought leave to discontinue this
application, and there being no objection thereto, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the application be and is hereby wholly
discontinued.
(Sgd.) C.B. PARKS.
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
.Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Buffalo Holdings Pty Ltd trading as West Coast Bearings
(No. 2121 (1) of 1989)
Federated Clerks" Union of Australia Industrial Union of
Workers, W.A. Branch
and
Henneker and Company
(No. 2159 (2A) of 1989)
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Bird Cameron
(No. 2195 (1A) of 1989)
COMMISSIONER C.B. PARKS.
11 April 1991. .
Reasons for Decision.
THE COMMISSIONER: The Commission has before it for
determination objections by the Union to the choice by three
employers to contribute to a Superannuation fund styled
Excelsior Managed Superannuation Plan (the EMS Plan) on
behalf of their clerical employees.
On 28 June 1989, the Commission in Court Session issued
Orders (69 WAIG 2389 et seq) amending the variously titled
clerical awards No'd. A 8 of 1982, 19 of 1976. 14 C of 1968,
14 of 1972. A 14 of 1981, 16 of 1952, 47 of 1948, 14 B of
1968, 61 of 1947 and 38 of 1947. being the majority of
clerical awards applying to private industry in this State. The
amending Orders were issued by consent of the parties and
introduced into each of the awards a common clause titled.
Superannuation.
The introduction of the Superannuation clause created an
obligation upon employers bound by each of the awards to
contribute a specified amount to a Superannuation fund
referred to in subclause (l)(b) of the clause on behalf of each
eligible employee. Subclause (l)(b) defines the "Fund" to
mean, so far as it is relevant to these matters, either the
"Clerical, Administrative and Retail Employees' Superannuation Plan" (the CARE Plan) or "Westscheme" or "any
other Approved Occupational Superannuation Fund." Subclause (2), titled Choice of Fund, requires then existing
employers and any future employer, to notify the Union in
writing, within separately specified times, whether such an
employer intends to contribute to an approved fund that is
neither of the two named funds. Within 30 days of that
notice, the Union may "challenge the suitability of the
proposed fund by notifying both the Commission and the
employer of a dispute".
The various employer notifications to the Union, issued
in compliance with subclause (2) of the Superannuation
clause, caused the applicant Union to file a series of
applications with the Commission, each naming a number
of employers and registering objections to the various funds
chosen by them. Each application was therefore divided by
the Commission into parts, which have been determined by
separately grouping together the objections according to the
name of the fund to which they relate, thus it is that those
parts of each application which are the objections to the
EMS Plan, are jointly before the Commission for determination.
At the commencement of proceedings, the applicant
Union stated it had a principal objection to the EMS Plan,
and the nature of that objection is identical to that which it
submitted to the Commission in relation to another fund
stvled. Associated Planners Strategic Superannuation Plan
in matters 1991 (1) of 1989. 1997 (1) of 1989, 2119 (2) of
1989. 2148 (1) of 1989, 2158 (3) of 1989 and 2171 (1) of
1989. Thus, the Union requested that the transcript of
proceedings, so far as it relates to their objection in
principle, to the choice of a Fund other than the CARE Plan

1531

or Westscheme. be incorporated in the transcript of the
present proceedings, as its argument in support of the Union
objections relating to the EMS Plan. On behalf of the
respondent employers, it was submitted they did not object
to this course being adopted and, therefore, the Commission
was also requested to incorporate in these proceedings the
responding arguments submitted on behalf of employers in
the Associated Planners Strategic Superannuation Plan
matters (Supra).
In the matters of objection to the Associated Planners
Strategic Superannuation Plan (Supra), the Commission
issued its Reasons for Decision on 8 April 1991 (not yet
reported). Therein, the Commission summarised the arguments of the objecting Union, together with that of the
respondent employers.
Primarily, the Union objection is based on the premise
that the clerical awards name two specific Occupational
Superannuation Funds to which an employer may contribute
on behalf of clerical employees, and should an employer
elect to contribute to an alternative fund, the obligation is
upon that employer to convince the Commission that such
should be allowed. In support thereof, the Union cited
several decisions, particularly, those of the Australian
Industrial Relations Commission, wherein it refused applications by employers for exemption from award prescribed
requirements to contribute to specific named funds on the
basis they were the ones best suited for the industries in
question.
Essentially, the respondent employers argued that the
common Superannuation clause contained within the various clerical awards (Supra), does not limit an employer's
choice of Superannuation fund to one of those named within
the clause, but allows an employer the right to choose any
fund which, by definition therein, is an Approved Occupational Superannuation Fund. Therefore, it was argued, that
as a consequence of that award right, the matters before the
Commission were distinguishable from those determined by
the Australian Industrial Relations Commission and other
tribunals, and the onus lay with the objecting Union to
establish the Fund chosen by an employer was not suitable.
The Commission found favour with the employers'
argument and held that the substance of the Union's
objection was such that if it were upheld, the effect would
be to approve precedent conditions that limit the choice of
Occupational Superannuation Fund, thereby interfering with
the award prescribed right introduced into the clerical
awards (Supra) by consent of the parties. The Commission
held that any such precedent condition should be prescribed
by the awards and, therefore, should be dealt with by way
of applications to amend the clerical awards (Supra). Thus,
as the parties in the matters presently before the Commission
adopted the same principal arguments, it is axiomatic that
the Commission reach the same foregoing conclusion.
The Union does not challenge that the EMS Plan is, by
definition, an Approved Occupational Superannuation Fund.
Mr R.J. McGregor, a Chartered Accountant with Bird
Cameron, testified that the majority of his practice has been
superannuation related since 1973, and that he is a Director
of Excelsior Superannuation Limited which manages the
EMS Plan. The Trustee for the EMS Plan is a public trustee,
the ANZ Executors Trustee Company Limited. The evidence also is that the EMS Plan is multi-employer, and
contains four separate divisions, one of which provides
superannuation relating to employer sponsored productivity
payments, the description given to the 3 percent contribution
prescribed by the clerical awards (Supra). It is the further
evidence of Mr McGregor that there is no minimum level
of contribution required to participate in this division of the
Fund, for which the full investment is capital guaranteed,
unless the contributing member elects to do otherwise.
Exhibited to the Commission (exhibit 2) were comparisons between the CARE Plan and the EMS Plan which
provide a performance analysis based on certain assumptions. The information contained therein, together with the
testimony of Mr McGregor, reveals that where an employer
sponsored plan involves a single employee, or has an asset
level under $25,000.00 the management fees charged in
relation thereto, would result in a nett return on investment
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less lhan thai which would occur for the CARE Plan. The
structure of the EMS Plan is such that the total fees charged
reduce in relation to the increased number of employees
involved, and the asset level of an individual employer plan
within the Fund. It is exampled that in the case of a
20 member fund with a balance of $ 150,000.00 based on the
same assumed rate of earning, the EMS Plan would
outperform the CARE Plan.
Although the several matters before the Commission, are
each objections to the choice of an Occupational Superannuation Fund made by three individual employers, the
objecting Union did not seek to test the suitability of the
EMS Plan relative to the circumstances of an individual
employer, but argued in principle, that this Fund was not
suitable by comparison to the CARE Plan and Westscheme,
being those named within the Superannuation clause of the
clerical awards (Supra). The evidence suggests, that in
certain circumstances, the EMS Plan, at least so far as it has
been compared with the CARE Plan, is likely to be less
suitable however, the Union has failed to establish that such
circumstances are those applicable to any one of the three
respondent employers. Therefore, these objections fail and
will accordingly be dismissed.
Appearances: Miss J.G. Barnesby appeared on behalf of
the Applicant.
Mr S.J. Kenner appeared on behalf of the Respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Buffalo Holdings Pty Ltd trading as West Coast Bearings
No. 2121 (1) of 1989
COMMISSIONER C.B. PARKS.
16 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr SJ. Kenner on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby ordersThai the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Henneker and Company
No. 2159 (2A) of 1989
COMMISSIONER C.B. PARKS.
16 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr S.J. Kenner on behalf.of the Respondent,
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the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks" Union of Australia Industrial Union of
Workers. W.A. Branch
and
Bird Cameron
No. 2195 (1A) of 1989
COMMISSIONER C.B. PARKS.
16 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr S.J.Kenner on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks" Union of Australia Industrial Union of
Workers, W.A. Branch
and
J. & C.R. Coates.
No. 2119(3) of 1989.
COMMISSIONER C.B. PARKS.
5 June 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and there being no appearance on behalf of the
Respondent and:
Whereas the applicant sought leave to discontinue this
application, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the application be and is hereby wholly
discontinued.
(Sgd.) C.B. PARKS.
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Moustaka Nominees Pty Ltd as Trustee for the Moustaka
Family Trust
and
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch.
No. 387(2) of 1989.
COMMISSIONER C.B. PARKS.
5 June 1991.
Order.
HAVING heard Mr M.J. Beros on behalf of the Applicant
and Miss J.G. Barnesby on behalf of the Respondent and;
Whereas the applicant sought leave to discontinue this
application, and there being no objection thereto, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby ordersThai the application be and is hereby wholly
discontinued.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Kununurra Brick Company.
No. 1988 (1) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Duncan McPhail and Company Pty Limited
No. 2104 (3) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Australian Technology Holdings Pty Limited.
No. 2158 (4) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Reasons for Decision.
THE COMMISSIONER; Before the Commission are
objections by the applicant Union to the choice by three
employers to contribute to a Supernanuation fund styled
Asgard Independence Superannuation Plan (the AIS Plan)
on behalf of their clerical employees.
Variouslv titled clerical awards No'd. A 8 of 1982, 19 of
1976. 14 C of 1968, 14 of 1972, A 14 of 1981, 16 of 1952,
47 of 1948, 14 B of 1968. 61 of 1947 and 38 of 1947, being
the majority of clerical awards applying to private industry
in this State, were amended by Orders of the Commission
in Court Session (69 WAIG 2389 et. seq.). These amending
Orders were issued by consent of the parties and introduced
into each of the awards a common clause titled. Superannuation.
The Superannuation clause created an obligation upon
employers bound by each of the awards to contribute a
specified amount to a Superannuation fund referred to in
subclause (1)(b) of the clause on behalf of each eligible
employee. Subclause (l)(b) defines the "Fund" to mean, so
far as it is relevant to these matters, either the "Clerical,
Administrative and Retail Employees' Superannuation
Plan" (the CARE Plan) or "Westscheme" or "any other
Approved Occupational Superannuation Fund." Subclause
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(2), titled Choice of Fund, requires then existing employers
and any future employer, to notify the Union in writing,
within separately specified times, whether such an employer
intends to contribute to an approved fund that is neither of
the two named funds. Within 30 days of that notice, the
Union may "challenge the suitability of the proposed fund
by notifying both the Commission and the employer of a
dispute".
Various employer notifications to the Union, issued in
compliance with subclause (2) of the Superannuation clause,
caused the applicant Union to file a series of applications
with the Commission, each naming a number of employers
and registering objections to the various funds chosen by
them. Each application was therefore divided by the
Commission into parts, which have been determined by
separately grouping together the objections according to the
name of the fund to which they relate, thus it is that those
parts of each application which are the objections to the AIS
Plan, are jointly before the Commission for determination.
At the commencement of proceedings, the applicant
Union stated it had a principal objection to the AIS Plan, and
the nature of that objection is identical to that which it
submitted to the Commission in relation to another fund
styled. Associated Planners Strategic Superannuation Plan
in matters 1991 (1) of 1989, 1997 (1) of 1989, 2119 (2) of
1989, 2148 (1) of 1989, 2158 (3) of 1989 and 2171 (1) of
1989. Thus, the Union requested that the transcript of
proceedings, so far as it relates to their objection in
principle, to the choice of a fund other than the CARE Plan
or Westscheme, be incorporated in the transcript of the
present proceedings, as its argument in support of the Union
objections relating to the AIS Plan. On behalf of the
respondent employers, it was submitted they did not object
to this course being adopted and, therefore, the Commission
was also requested to incorporate in these proceedings the
responding arguments submitted on behalf of employers in
the Associated Planners Strategic Superannuation Plan
matters (Supra).
In the matters of objection to the Associated Planners
Strategic Superannuation Plan (Supra), the Commission
issued its Reasons for Decision on 8 April 1991 (not yet
reported). Therein, the Commission summarised the arguments of the objecting Union, together with that of the
respondent employers.
Primarily, the Union objection is based on the premise
that the clerical awards name two specific Occupational
Superannuation Funds to which an employer may contribute
on behalf of clerical employees, and should an employer
elect to contribute to an alternative fund, the obligation is
upon that employer to convince the Commission that such
should be allowed. In support thereof, the Union cited
several decisions, particularly, those of the Australian
Industrial Relations Commission, wherein it refused applications by employers for exemption from award prescribed
requirements to contribute to specific named funds on the
basis they were the ones best suited for the industries in
question.
Essentially, the respondent employers argued that the
common Superannuation clause contained within the various clerical awards (Supra), does not limit an employer's
choice of Superannuation fund to one of those named within
the clause, but allows an employer the right to choose any
fund which, by definition therein, is an Approved Occupational Superannuation Fund. Therefore, it was argued, that
as a consequence of that award right, the matters before the
Commission were distinguishable from those determined by
the Australian Industrial Relations Commission and other
tribunals, and the onus lay with the objecting Union to
establish the Fund chosen by an employer was not suitable.
The Commission found favour with the employers'
argument and held that the substance of the Union's
objection was such that if it were upheld, the effect would
be to approve precedent conditions that limit the choice of
Occupational Superannuation Fund, thereby interfering with
the award prescribed right introduced into the clerical
awards (Supra) by consent of the parties. The Commission
held that any such precedent condition should be prescribed
by the awards and, therefore, should be dealt with by way
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of applications to amend the clerical awards (Supra). Thus,
as the parties in the matters presently before the Commission
adopted the same principal arguments, it is axiomatic that
the Commission reach the same foregoing conclusion.
Exhibited to the Commission (exhibit B) was a prospectus
for the AIS Plan, which names the Manager of the Fund to
be Asgard Capital Management Limited, and the Trustee
thereof, as the National Mutual Life Nominees Limited. Mr
DJ. Banks, the General Manager, Fund's administration, for
Asgard Capital Management Limited testified that the Plan
is divided into several divisions. Division 1 operates for the
prime purpose of Occupational Superannuation, and has a
national membership of 1200 employers covering 4500
employees, of which, approximately 50 percent, Mr Banks
estimates to be clerical employees. The division is said to
have assets of $60,000,000. The Fund is multi-employer. It
is not industry based and there is no employee or union
representation on the Board of the Trustees.
It was submitted on behalf of the respondent employers
that the annual management fee per employee applicable to
the CARE Plan is $52.00. The prospectus (exhibit B) makes
provision for the Fund Manager to charge several fees, one
of which is a flat money amount of $30.00 whereas, the
others are calculated according to a percentage scale. It was
submitted that the average wage rate for a clerical employee,
is $18,000 per annum, and that in accordance with AIS Plan,
the structure results in $57.00 per annum being deducted
from the contribution made on behalf of each employee, it
is conceded by employers that on average the total of the
AIS Plan fees is $5.00 per annum more than that applicable
to the CARE Plan however, it is argued that this is not an
excessive amount and the end effect thereof depends on the
relative performance of the funds under comparison.
It is conceded by the applicant Union that $18,000 per
annum is a common wage level for clerical employees, and
that at that level, the annual fee for the AIS Plan is $5.00
higher than that payable under the CARE Plan. For this
reason, the Union submits that the AIS Plan is less suitable
and even more so, because the difference between the fees
of the compared funds continues to increase because of the
percentage formula applicable to both employer and
employee contributions to the AIS Plan.
Although the several matters before the Commission, are
each objections to the choice of an Occupational Superannuation Fund made by three individual employers, the
objecting Union did not seek to test the suitability of the AIS
Plan relative to the circumstances of an individual employer
and the clerical employees of that employer, but argued in
principle, that this Fund was not suitable by comparison to
the CARE Plan and Westscheme, being those named within
the Superannuation clause of the clerical awards (Supra).
The evidence is, that in certain circumstances, the AIS Plan,
at least so far as it has been compared with the CARE Plan,
may be less suitable however, the Union has failed to
establish that such circumstances are those applicable to any
one of the three respondent employers. Therefore, these
objections fail and will accordingly be dismissed.
Appearances: Miss J.G. Barnesby appeared on behalf of
the Applicant.
Mr S.J. Kenner appeared on behalf of the Respondents.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers. W.A. Branch
and
Kununurra Brick Company.
No. 1988 (1) of 1989.
COMMISSIONER C.B. PARKS.
22 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr S.J. Kenner on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Duncan McPhail and Company.
No. 2104 (3) of 1989.
COMMISSIONER C.B. PARKS.
22 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr S.J. Kenner on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby ordersThai the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers. W.A. Branch
and
Australian Technology Holdings Pty Limited.
No. 2158 (4) of 1989.
COMMISSIONER C.B. PARKS.
22 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr S.J. Kenner on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS.
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Post Data.
No. 1991(1) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Cronshaws Pty Ltd.
No. 1997(1) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers. W.A. Branch
and
A.M.T. Holdings Pty Ltd.
No. 2119(2) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Australian Heating Distributors Pty Ltd and Another.
No. 2148(1) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Gosnells Optometrists and Another.
No. 2158(3) of 1989.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
G.J.M. Financial Services and Others.
No. 2171(1) of 1989. '
COMMISSIONER C.B. PARKS.
8 April 1991.
Reasons for Decision.
THE COMMISSIONER: Before the Commission are
objections by the applicant union to the choice made by 21
employers to contribute to a superannuation fund named the
Associated Planners Strategic Superannuation Plan (the
APSS Plan) on behalf of their clerical employees.
Variously titled clerical awards No'd A 8 of 1982, 19 of
1976. 14 C of 1968, 14 of 1972, A 14 of 1981, 16 of 1952,
47 of 1948. 14 B of 1968, 61 of 1947 and 38 of 1947, being
the majority of clerical awards applying to private industry
in this state, were amended by consent of the parties by
orders of the Commission in Court Session issued on 28
June 1989 (69 WAIG 2389 et.seq.), to introduce a common
clause titled Superannuation. That clause is set out
hereunder:
"Superannuation
(1) Definitions:
In this clause:
(a) "Approved Occupational Superannuation Fund"
means a superannuation fund which complies with
the Occupational Superannuation Standards Act
1987.
(b) "Fund" means:
(i) the Clerical, Administrative and Retail Employees' Superannuation Plan; or
(ii) Westscheme; or
(iii) any other approved occupational superannuation fund; or
(iv) any other approved occupational superannuation fund to which an employer or employee
who is a member of the religious fellowship
known as Brethren elects to contribute.
(c) "Ordinary Time Earnings" means the base
classification rate, including supplementary pay-
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ments where appropriate, in charge rates, shift
penalties and any overaward payments, together
with any other all purpose allowance or penalty
payment for work in ordinary time and shall
include in respect to casual employees the
appropriate casual loadings prescribed by this
award, but shall exclude any payment for overtime
worked, vehicle allowances, fares or travelling
time allowances (including payments made for
travelling relating to distant work), commission or
bonus.
(d) "Eligible Employee" means an employee whose
employment is regulated by this Award, who has
completed one month's continuous service with
the employer, who becomes a member of the fund,
and for whom 3% of ordinary time earnings equals
$2.00 per week or more. The sum of $2.00 shall
be increased to correspond to increases in administrative charges in Westscheme from time to
time.
(e) "Trustee" means the trustee of the relevant fund.
(2) Choice of Fund.
(a) Existing employers as at the date of this order
must notify the Union of the fund in subclause
(l)(b)(iii) to which they intend to contribute and
the date of commencement of contributions.
(b) The Union must be notified in writing of the
choice of fund and the date of commencement of
contributions referred to in paragraph (a) within
30 days of the date of this order.
(c) Future employers must notify in writing the Union
of the fund in subclause (l)(b)(iii) into which they
intend to contribute and the intended date of the
commencement of contributions at least 30 days
prior to the payment of the first contributions to
the fund.
(d) Within 30 days of the notice referred to in
paragraphs (b) and (c) the Union may challenge
the suitability of the proposed fund by notifying
both the Commission and the employer of a
dispute.
(3) Contributions.
(a) An employer shall, subject to subclauses (11) and
(12), contribute to a fund referred to in subclause
(l)(b) in respect of all eligible employees an
amount equal to 3% of each employee's ordinary
time earnings each week with effect from the first
pay period on or after 1 July, 1989, or the
employee's commencement date, whichever is the
later.
(b) Employer contributions together with any employee deductions shall be paid monthly for pay
periods completed in each month. Provided that
payments may be made at such other times and in
such other manner as may be agreed in writing
between the Trustee of the Fund and the employer
from time to time.
(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised
absences; or
(ii) annual leave or any other payments paid out
on termination.
(4) Alternative Calculation of Payments: Notwithstanding
the provisions of this clause the payment required to be
made to a fund may be calculated on a basis agreed in
writing between the Union and the employer.
(5) Employer to Continue Participation: An employer
who participates in the fund shall not cease participation in
the fund whilst employing any eligible employee.
(6) Cessation of Contributions: The obligation of the
employer to contribute to the fund in respect of an eligible
employee shall cease on the last day of an eligible
employee's employment with the employer.
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(7) Employer Failure to Participate in Fund.
(a) Where an employer has failed to make application
to participate in a fund or has failed to make
payments to a fund, the employer shall be required
to make application to participate in a fund or to
make payments to a fund within seven days of the
failure being brought to the employer's attention
by any person.
(b) Where there has been a failure to make application
to participate in a fund, upon acceptance by the
trustee the employer shall make a once only
contribution to a fund in respect of each eligible
employee equivalent to the contributions which
would otherwise have been payable in accordance
with this clause.
(c) Where there has been a failure to make payments
to a fund the employer shall make a once only
contribution to a fund in respect of each eligible
employee equivalent to the contributions which
the employer has failed to pay.
(8) Employees' Additional Voluntary Contributions.
(a) Where the rules of the fund allow an eligible
employee to make additional contributions an
eligible employee may elect to make additional
contributions to the fund and the employer shall,
where an election is made upon the direction of
the employee deduct contributions from the
employee's wages and pay them to the fund in
accordance with the direction of the employee and
the rules of the fund.
(b) If 3% of an employee's ordinary time earnings are
less than S2.00 and the employee elects:
(i) to make voluntary contributions to the fund;
or
(ii) to have death and/or disability cover,
then the employer contribution shall be payable to
the fund.
(9) Existing Superannuation Arrangements: No employer
shall be excluded from this clause on the basis of existing
voluntary superannuation arrangements.
(10) Supersession by Other Award or Agreement:
Nothing contained in this clause shall prevent any or all of
the parties to this award from entering into other awards or
agreements which have the effect of superseding the
superannuation provisions contained in this clause.
(11) Suspension.
(a) Where, pursuant to subclause (2)(d) the Union
challenges an employer's choice of fund, the
employer shall not make contributions to that fund
until the dispute has been resolved by the
Commission.
(b) The contributions not made pursuant to paragraph
(a) shall be made to the appropriate fund in
accordance with subclause (3)(a) following the
resolution of the dispute by the Commission.
(12) Employee Entry into Fund.
(a) The employer must provide an employee with an
application to join a fund within 14 days of the
operative date of this clause or within 14 days of
an employee commencing employment, whichever is the later.
(b) The employer is not obliged to make contributions
to a fund:
(i) where an employee has completed a letter of
denial; or
(ii) where an employee has not completed and
returned the application referred to in paragraph (a) within 28 days of the operative date
of this clause or within 28 days of an
employee commencing employment, whichever is the later,
provided that an employer shall make contributions to a fund from the date on which the
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employee subsequently completes an application
form.
(c) If the employer fails to provide the employee with
the application form referred to in paragraph (a)
within the time prescribed in that paragraph the
employer shall be obliged to make contributions
as if the application had been provided within the
prescribed time, provided that the employee
returns the application within 14 days of being
provided with the application by the employer.
(d) The letter of denial shall be in the following form:
"To (employer)
I have received an application for membership
of the non-contributory Superannuation Fund and
understand:
(1) that should I sign such form you will make
contributions on by behalf; and
(2) that I am not required to make contributions
of my own; and
(3) that no deductions will be made from my
wages for superannuation without my consent.
However, I do not wish to be a member of the
Fund or have contributions made on my behalf.
Signature:
Name:
Address:
Classification:
Date:
(e) A copy of the letter of denial shall be forwarded
to the union.
(13) Preservation: The provisions of this clause shall not
apply to any employer who has entered into an arrangement
to pay superannuation contributions into any other approved
occupational superannuation fund and such arrangement has
been ratified by either the Western Australian Industrial
Relations Commission or the Australian Industrial Relations
Commission. "The introduction of the aforementioned
clause created an obligation upon employers bound by each
of the awards to contribute a specified amount to a
superannuation fund referred to in subclause (l)(b) of the
clause on behalf of each eligible employee. Subclause (IXb)
defines the "Fund" to mean, so far as it is relevant to these
matters, either the "Clerical, Administrative and Retail
Employees' Superannuation Plan" or "Westscheme" or
"any other approved occupational superannuation fund."
Subclause (2), titled Choice of Fund, requires then
existing employers and any future employer, notify the
union in writing within separately specified times, whether
such an employer intends to contribute to an approved fund
that is neither of the two named funds. Within 30 days of
that notice, the union may "challenge the suitability of the
proposed fund by notifying both the Commission and the
employer of a dispute". The various employer notifications
to the union, issued in compliance with this subclause,
caused the applicant union to file a series of applications
with the Commission, each naming numerous employers
and registering objections to the various funds chosen by
them. Each application was therefore divided by the
Commission into parts which have been determined by
separately grouping together the objections according to the
name of the fund to which they relate. Thus, those parts of
each application which are the various objections to the
APSS Plan are jointly before the Commission for determination.
Both the applicant and the respondents limited their
arguments to one of principle that being, whether the APSS
Plan is, or is not. a suitable alternative fund. The
circumstances of each respondent employer were not
addressed by either the applicant or on behalf of the
respondents. The Union, in response to a request from
several respondents for further and better particulars of the
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Union's objection, replied by letter dated 11 June 1990
(exhibit 2) in the following terms —
"Occupational Superannuation
Further and Better Particulars
Currently there are numerous objections still outstanding to certain superannuations funds and we
understand these matters are to be heard over the next
few months.
In reply to your request we advise that the major
reasons for our objections to the various funds are for
the following reasons.
1. Not a multi-employer industry based scheme
2. No employee representation on the Board
3. Fees charged to the fund are quite excessive
4. May have certain conditions contrary to the
award
5. May not provide for employee contributions
and/or death/disablement cover
6. Lack of information having been supplied
7. Not designed for persons on lower income
These reasons do not relate solely to any fund but
only some are appropriate to certain objections.
1 emphasise point 6 as with further information
forthcoming it may be that our objection may be
resolved."
The applicant union limited its objecting argument to
items 1. 2. 3 and 7. The objection identified as item 4, that
certain conditions of the Fund may be contrary to the award,
occurred because the Union responded to misleading
information contained in a brochure issued by the Fund.
That being a reference therein to a minimum contribution
of S500.00 per annum which Mr M.K. Dobson, the Manager
of Associated Planners in Western Australia, testified relates
to the promotion of another fund that is separate to the
Occupational Superannuation Fund applicable to clerical
employees. In relation to this Fund. Mr Dobson says, the
Fund Manager accepts the $2.00 per week prescribed as the
minimum weekly contribution by clerical awards.
In order to establish the background to its argument, the
union briefly canvassed the introduction of award regulated
occupational superannuation. Firstly it referred to the
National Wage Decision —June 1986 (Print G3600) wherein
the Full Bench observed "in the consideration of the
implementation of the unions' application many problems
are apparent and would need to be resolved." Then the Full
Bench cited examples of issues it anticipated would arise
and need addressing by unions and employers, after which
it indicated the Commission would certify agreements, or
make consent awards, which provide for employer contributions to approved superannuation schemes. That was
followed by further consideration in the National Wage
Decision — March 1987 (Print G6800) where, in response to
a claim by the ACTU that the Commission should express
a preference for multi-employer or industry-wide superannuation funds, the Full Bench stated that as a last resort the
Commission will arbitrate as to the appropriate fund. That
statement of the Full Bench was followed immediately by
the further statement —
"Without wishing to prejudge the issue there are a
number of comments we consider desirable to make.
The first is that any fund which complies with the
Commonwealth's Operational Standards for Occupational Superannuation Funds and which has received
the appropriate preliminary listing for taxation purposes from the Commissioner for Occupational Superannuation, could be determined as an appropriate fund
by the Commission. The second is that it seems
reasonable that no employer should be forced to make
contributions for its employees to a multiplicity of
superannuation funds. The third is that, given the
mobility of labour multi-employer funds controlled
jointly by employers and unions may be preferable to
individual funds and more likely to fulfil the basic
purpose of superannuation for the majority of employ-

1537

ees in particular situations. A number of such funds
have been developed."
(p23)
To support its argument, the union directed the Commission's attention to decisions of various industrial tribunals
relating to the topic of superannuation. It submitted that the
preponderance of them have refused exemptions from award
prescribed superannuation funds sought by employers, on
the basis that multi-employer or industry type funds are to
be preferred. It was said by the union that, although these
matters dealt with applications for exemption by employers,
and the matters before this Commission are objections taken
by the union, they should be dealt with by applying the same
principles.
The various decisions of the other tribunals were
produced to the Commission as an exhibit book (exhibit 1).
A reading of these various decisions was commended to the
Commission, however, the union elected to review several
of them. The initial two decisions addressed by the union
are decisions of the Australian Conciliation and Arbitration
Commission (prints G8814 and H3010). The first relates to
Carlton and United Breweries Ltd and various unions, and
the second relates to the Australian Journalists Association
and Bell Publishing where, in each case, exemptions were
granted to the named employers, thus allowing them to
contribute to their own enterprise funds. The union says
these exemptions were granted because the funds are
extremely large company funds, they had employee representation regarding the control of the funds and, overall, they
were assessed as satisfactory by comparison to the alternative industry fund from which each was seeking an
exemption.
Additionally, the union addressed a further decision of the
Australian Conciliation and Arbitration Commission (Print
H5643) relating to the Saddlery, Leather, Canvas and Plastic
Material Workers Award 1985. Exemptions from the fund
styled Australian Retirement Fund, were sought by several
employers. Each exemption was refused. The Commission
favoured the award prescribed scheme because of its
multi-employer nature, which in the Commission s view,
would best serve that industry. It is asserted by the union that
the same reasoning was applied by the Australian Conciliation and Arbitration Commission when it refused exemptions to the same fund in the exhibited decisions (prints
HI335, H2532, H2858, H3983 and H4805) relating to the
clothing, textile and footwear manufacturing industries.
A further argument of the union is, that as a body
representing employees, it should have a say in the
appropriateness of a fund and whether or not exemptions
should be granted. Finally, the union referred to a decision
of the Industrial Commission of South Australia (1.67-1989)
relating to the Clerks' (SA) Award, wherein it refused an
application by employers to include in the award a fund
styled Accountants' Superannuation Fund, as a fund to
which employers could elect to contribute as an alternative
to the two prescribed funds. The attention of this Commission was drawn to the finding that the interests of the
employers were remote and nebulous and that there was no
real evidence of any desire by clerks to join the alternative
fund.
It was stated to this Commission that, in its view, the
union has taken a reasonable approach to employers
choosing alternative funds to those which are prescribed
within the award. The Union has acknowledged the need for
a multiplicity of funds and therefore has not objected to
every alternative fund chosen by employers. The union
concedes that it is unreasonable to expect an employer to
contribute to multiple funds but also argues that, where
clerks are the minority group of employees in an employer's
establishment, they should not be compelled to join a
particular fund because that is the fund applicable to the
majority of employees in the establishment.
It is accepted by the union that the APSS Plan is a
multi-employer based scheme. However, the Union's stated
preference is for a multi-employer industry based scheme
and it asserts that is also the preference expressed by the
Australian Industrial Relations Commission in the National
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Wage Decision. The APSS Plan, it says, is equally
inappropriate because it does not include employee representation on the Board of Trustees and therefore, it does not
give employees a say in the control of investments. It was
further asserted that the administrative fee charged by the
managers of the APSS Plan is excessive by comparison with
those charged by either of the two funds named within the
Superannuation clauses of clerical awards. Finally, the
Union submits that the APSS Plan is not suitable for
employees covered by the clerical awards because it is not
designed for persons on lower incomes, as it covers
employees, employers and self-employed persons.
The submissions on behalf of the respondents, and the
testimony of Mr M.K. Dobson, are that the APSS Plan is
an Approved Occupational Superannuation Fund, the trustee
of which is Perpetual Trustees, and it is managed and
promoted by Associated Planners Pty Ltd. There is no
employee representation on the Board of Associated
Planners Pty Ltd. In excess of 5000 employers contribute to
the Fund on behalf of slightly more than 15000 employee
members of the Fund throughout Australia.
It is the further evidence of Mr M.K. Dobson, that the
Fund allows two investment options, the first of which is
capital guaranteed and the second equity linked, either of
which may be chosen by an employee, although as
Managers of the Fund, Associated Planners Pty Ltd
recommend the capital guarantee option. The Fund commenced operation prior to June 1986. As at mid 1990 it had
515.000,000 of funds invested, and ranked approximately
23rd out of the approximately 100 other funds operating in
Australia.
It is argued by the respondent employers that the
Superannuation clause (Supra) bestows upon an employer
the right to choose which Superannuation Fund that
employer will contribute to on behalf of its clerical
employees, provided the Fund is an "Approved Occupational Superannuation Fund", meaning one which complies
with the Occupational Superannuation Standards Act 1987.
If the Fund chosen is other than one of the two specifically
named within the clause, the Union is entitled to challenge
the suitability of the proposed fund and therefore, it is
submitted that the onus resides with the Union to prove that
the APSS Plan is a less suitable fund. It is not for the
employers to establish that it is a suitable fund. Thus, it is
argued, that the applications before this Commission are
distinguishable from the matters considered by the other
Tribunals referred to by the applicant, because each of those
matters involved applications by employers to amend
awards to either prescribe funds alternative to those already
prescribed within the awards, or to grant employers
exemption from those already prescribed.
The respondent employers do not challenge the observations made by the applicant Union in relation to the June
1986 and March 1987 National Wage Decisions (op.cit) as
they relate to the introduction of award regulated Occupational Superannuation. It is accepted that the concepts and
principles contained therein have been adopted in this State
via the State Wage Decisions, however, the thrust of the
respondents' arguments is that these concepts and principles
are guide posts to assist in the establishment of award
regulated Occupational Superannuation. It is submitted that
the Superannuation clause (Supra) under which the objections to the APSS Plan arise, legislates the rights and
obligations regarding Occupational Superannuation for
clerical employees. Notwithstanding it may differ from any
guiding concepts and principles against which it was
framed, the clause provides the law and the present
applications are to be considered in that context. Thus, it is
argued, that the Superannuation clause, which was introduced into clerical Awards by consent, does not include a
precedent condition to the definition of a "Fund" that it be
industry-based. On the contrary, it specifically authorises
the choice of any Approved Occupational Superannuation
Fund, and it is therefore argued that an objection by the
Union cannot be grounded on no more than its preference
for a multi-employer industry-based fund.
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It is argued that the National Wage Decision — March
1987 (op.cit), so far as it addresses the control of
Occupational Superannuation Funds, does no more than
express the view that it may be preferable that such be
multi-employer and controlled jointly by employers and
unions. The employers submit that it is not sufficient for the
Union to rely on that expression within the decision. They
assert that it is not prescriptive of a non industry-based fund
or of one which does not have Union representation, or
alternatively, some other form of employee representation.
It is argued' that the various Funds which are approved by
unions, and in which they have some operational involvement, are in fact controlled by professional managers who
operate in a similar manner to Associated Planners Pty Ltd.
They provide a professional superannuation management
service for which they charge a fee. Therefore, the
respondent employers say that the Union has failed to show
of what value, if any, employee representation on the Board
of a fund manager is, and how the absence of such
representation in relation to the APSS Plan, causes it to be
unsatisfactory.
It is asserted by the employers that the fee deducted from
contributions to cover the cost of administering the APSS
Plan is not "excessive", as alleged by the Union. The
Union, it is said, failed to substantiate its assertion. It failed
to put any submission or evidence which compares the
APSS Plan fee with that of either the "Clerical, Administrative and Retail Employees' Superannuation Plan" or
"Westscheme" for the purpose of showing that the fee
exceeds either of the fees applicable to these two funds
nominated within the Superannuation clause (Supra). It is
argued for the employers, that the APSS Plan fee, calculated
at 6% of an employee's annual contribution plus an
additional charge of $35.00 per annum, compares favourably with the annual fee applicable to the Westscheme. That
fee, Mr M.K. Dobson said he believed, is currently $75.00
per annum which for an employee contributing $300.00 per
annum into the APSS Plan Fund would, by comparison,
have deducted from that contribution an annual fee of
$43.00.
In relation to the Union's final objection, that is, that the
APSS Plan is not designed specifically for employees at
lower income levels, the respondents say that the Fund does
not in any way prejudice employees at lower income levels
who contribute thereto. Those employees also receive the
overall benefits of the Fund which is said to be performing
at a level comparable with other successful Occupational
Superannuation Funds.
In this State, the State Wage Decisions of the Commission
in Court Session issued in July 1986 (66 WAIG 1139),
March 1987 (67 WAIG 435), September 1988 (68 WAIG
2412) and September 1989 (69 WAIG 2917), each adopted
without change the concepts and principles enunciated
within the National Wage Decisions of June 1986 (Print
G3600), March 1987 (Print G6800), August 1988 (Print
H4000) and August 1989 (Print H9100), as they relate to
Occupational Superannuation. The Superannuation principle expressed within the State Wage Principles is identical
to that contained within the National Wage Principles and
is set out hereunder —
"(a) Agreements may be certified or consent awards
made providing for employer contributions to
Approved Superannuation Schemes for employees covered by such agreements or consent awards
provided those agreements or consent awards:
(i) operate from a date determined or approved
by the Commission and
(ii) do not involve the equivalent of a wage
increase in excess of 3% of ordinary time
earnings of employees.
(b) Where, following a claim for employer contributions to Approved Superannuation Schemes for
employees, the parties are unable to negotiate an
agreement consistent with this Principle, and
conciliation proceedings before the Commission
have also failed to achieve such an agreement, the
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Commission shall, subjecl to the provisions of the
Act, arbitrate on that claim.
(c) The Commission will not grant retrospective
operation for any matters determined in accordance with this Principle.
(d) For the purposes of this Principle, Approved
Superannuation Scheme means a scheme approved in accordance with the Commonwealth
Operational Standards for Occupational Superannuation Funds.'"
The Superannuation clause (Supra), pursuant to this
Principle and the dictates of the prevailing State Wage
Decision, was introduced by consent into the indentified
clerical Awards (Supra). Thus, the Union argues that the
close relationship of the Slate Wage Decisions to the
National Wage Decisions should persuade this Commission
to follow the ratio of the decisions of the Australian
Industrial Relations Commission exhibited to this Commission (exhibit 1). In the National Wage Decision — March
1987 (op.cit). the Full Bench stated that the ACTU sought
to persuade it to express a preference for multi-employer or
industry-wide Superannuation Funds as the dominant form
for the growth and spread of Superannuation. That Full
Bench observed that the selection of a fund was a vexed
issue and it indicated that as a last resort, it would in the
future arbitrate the appropriateness of a Fund in particular
cases. The Full Bench then went on to say —
"Without wishing to prejudge the issue there are a
number of comments we consider desirable to make ....
(A)ny Fund which complies with the Commonwealth's
Operational Standards for Occupational Superannuation Funds and which has received the appropriate
preliminary listing for taxation purposes .... could be
determined as an appropriate fund .... (I)t seems
reasonable no employer should be forced to make
contributions .... to a multiplicity of superannuation
funds .... (G)iven the mobility of labour multi-employer
funds controlled jointly by employers and unions may
be preferable to individual funds and more likely to
fulfil the basic purpose of superannuation .... A number
of such funds had been developed."
(p. 23)
The various decisions of the Australian Industrial
Relations Commission, and its predecessor, exhibited to the
Commission (exhibit 1) relating to applications for exemption from specific Occupational Superannuation Funds, have
been reviewed by this Commission. These decisions reveal
that the Australian Industrial Relations Commission prefers
that award regulated Occupational Superannuation be
limited to a fund, or funds, specifically named within an
award which are either multi-employer or industry-wide.
The Superannuation provisions of the various awards
considered are therefore framed accordingly, and require an
employer to apply for an exemption therefrom. Generally,
where those applications have sought to establish that an
additional specific fund be named within an award, it has
been refused. However, individual enterprise-based funds
have been approved where, in all other respects, they are at
least equal to the award specified fund, and to do otherwise
would cause the employer to contribute to a multiplicity of
funds. Similarly, in the matter of the Clerks' (SA) Award
(1.67-1989), the Industrial Commission of South Australia
considered an application by various employers practicing
as accountants, to include within that Award a specific fund
for which a temporary exemption had previously been
granted. The award required that employers contribute to
either of two named funds, and apart from one other
temporary exemption provision, a general exemption therefrom is allowed only for employers who were contributing
to an alternative fund at a specified date.
Also exhibited (exhibit 1) to the Commission were the
decisions in four matters, Wesfarmers Ltd and Others v.
SDAEA of W.A. (70 WAIG 1146) regarding Superannuation related issues under the Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977. This
Award requires that an employer contribute to the one
Occupational Superannuation Fund specified therein. Any
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emplover wishing to contribute to an alternative fund is
required to apply to the Commission for that right. The
aforementioned decisions of the Commission determine four
such applications which fall into three categories. The first
category involved a fund styled Coles/Myer Employee
Benefit'Fund, and applications by major retail stores to
establish the right to contribute thereto, either by way of an
exemption or by amendment to the Award, so as to prescribe
this fund as an alternative fund. The second category
involved an application by several employers to amend the
Superannuation provisions of the Award so as to afford an
employer the automatic right to contribute to any Approved
Occupational Superannuation Fund selected by the emplover. The third category of application was one by a
separate group of employers which, in concept, sought to
amend the Award to prescribe two specified Occupational
Superannuation Funds and to allow an employer to choose
anv other Approved Occupational Superannuation Fund
under the identical terms and conditions as prescribed by
subclatise (2) of the clerical Superannuation clause (Supra).
Each of the applications was dismissed by the Commission,
however, in relation to the last mentioned category, the
Commission made the following observation as to the
distinct difference between the claimed amendments and the
existing Superannuation provisions of the Shop and Warehouse (Wholesale and Retail Establishments) State Award
1977"The principal object sought to be obtained by the
foregoing variation is to reverse the onus, instead of an
employer being required by the Award to subscribe to
the REST Fund, the Union'should be required to show
whv an employer should not subscribe to any particular
fund that satisfies the requirement of the Occupational
Superannuation Standards Act. Furthermore, it is only
in respect of a choice of funds by an employer other
than REST or Westscheme that requires the Union to
be notified of the fund to which the employer intends
to subscribe."
(p. 1155)
I agree with the view expressed by the Commission in the
matter Wesfarmers Ltd and Others v. SDAEA of W.A.
(op.cit), that the wording of the clerical Superannuation
clause (Supra) is such that an employer is entitled to choose
any approved Occupational Superannuation Fund and if the
union objects thereto, it bears the onus to prove that the
chosen fund is unsuitable. I am satisfied from the testimony
of Mr M.K. Dobson, and the exhibited (exhibit B) letter
issued by the Insurance and Superannuation Commission,
that the APSS Plan complies with the requirements of the
Occupational Superannuation Stands Act 1987 and is
therefore an Approved Occupational Superannuation Fund
for the purposes of the clerical Superannuation clause
(Supra). Thereunder, an employer is entitled to choose "any
other" such fund as an alternative to the two specifically
named funds. The words "any other" create, in my view,
an award prescribed right for an employer to choose
whichever Approved Fund that employer wishes, and I am
therefore not satisfied that this right should be interfered
with by way of an objection unless it is clearly demonstrated
that it will be less beneficial than either of the specified
funds. To argue as a matter of principle that a fund should
be "industry-based" ignores the fact that the Award
prescribes Westscheme, which is a multi-employer fund but
is not industry-based.
Whether a fund should be industry-wide and/or have
employee participation in the control thereof, are matters of
basic principle. If it is appropriate that there be precedent
conditions to the selection of an Approved Fund, the award
should so specify. Such matters are therefore more properly
dealt with in an application to amend the award.
I now turn to consider the remaining grounds of the
Union's objection. As to the assertion that the fee charged
in relation to the APSS Plan is excessive, the Union has
failed to place any information before the Commission to
show that such is the case. The only information on
comparative fees is that provided through the testimony of
Mr M.K. Dobson, wherein he stated in relation to an
exampled contribution level, that he believed the fee
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charged by Westscheme is $75.00 per annum, whereas for
ihe same level of contribution, the fee charged by the APSS
Plan is $43.00 per annum. This evidence was not challenged.
Based on the formula quoted by Mr Dobson, I believe he
incorrectly quoted the APSS Plan fee as $43.00 when it
should have been $53.00 per annum. However, allowing for
such a possible error, there is no evidence that the fee is
excessive.
The final assertion of the Union is that the APSS Plan is
not designed for persons on lower incomes, however it failed
to explain the significance of this ground. Clearly, the
evidence is that the APSS Plan is not limited to.persons of
lower income, but there is nothing before the Commission
to suggest that because the APSS Plan covers various
income levels it is somehow unsuitable for employees on
lower incomes. There is nothing to suggest to the Commission that clerical employees, for whom contributuions are
made to the APSS Plan, will accrue benefits that are any less
than clerical workers for whom contributions are made to
either one of the two named funds within the Superannuation
clause (Supra).
For the foregoing reasons I am not satisfied that the
applicant Union has discharged the onus placed upon it, and
accordingly, each of its objections will be dismissed.
Appearances'. Miss J.G. Barnesby appeared on behalf of
the applicant.
Mr SJ. Kenner on behalf of several respondents.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Post Data.
No. 1991(1) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and there being no appearance on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.

71 W.A.I.G.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Cronshaws Pty Ltd.
No. 1997(1) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Order.
HAVING, heard Miss J.G. Barnesby on behalf of the
Applicant and Mr SJ. Kenner on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers. W.A. Branch
and
AMT Holdings Pty Ltd.
No. 2119(2) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and there being no appearance on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Australian Heating Distributors Pty. Ltd and Hearth House.
No. 2148(1) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and there being no appearance on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employer is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Gosnells Optometrists and Forrestfield Optometrists.
No. 2158 (3) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Order.
FIAVING heard Miss J.G. Barnesby on behalf of the
Applicant and Mr S.J. Kenner on behalf of Gosnells
Optometrists, and there being no appearance on behalf of
Forrestfield Optometrists, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act
1979 hereby orders —
That the objection of the application Union to the
superannuation fund selected by the respondent employers is dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
G.J.M. Financial Services and Others.
No. 2171 (1) of 1989.
COMMISSIONER C.B. PARKS.
15 April 1991.
Order.
HAVING heard Miss J.G. Barnesby on behalf of the
Applicant and there being no appearances on behalf of the
Respondents listed hereunder in Schedule 1, and having
heard Mr S.J. Kenner on behalf of the Respondents listed
hereunder in Schedule 2, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act
1979 hereby orders —
That the objection of the applicant Union to the
superannuation fund selected by the respondent employers. listed in the Schedule hereunder is dismissed.
Schedule 1.
G.J.M. Financial Services
Perceval Gillard & Jennings
P.F. & P.M. Lea Pty Ltd
Diamond Industrial Tools Ply Ltd
Arora Pty Ltd
Tarbrook Holdings Pty Ltd
Jenka Pty Ltd
Autoba Pty Ltd
Coldar Pty Ltd
Donegal Pty Ltd
Ml Edon Towson Operations Pty Ltd
Schedule 2.
Haulmore Trailers
Gillard Hodge Realty
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
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UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Marshall Rutherford Bailey
and
Minesite Contracting Pty Limited.
No. 221 of 1991.
COMMISSIONER J.F. GREGOR.
17 April 1991
Reasons for Decision.
(Given extemporaneously at the conclusion of proceedings
as edited by the Commissioner).
TFIE COMMISSIONER: This is an application by Marshall
Rutherford Bailey pursuant to Section 29(b)(i) of the
Industrial Relations Act 1979 (the Act) for an Order for his
reinstatement to a position he alleges was occupied by him
in the employ of Minesite Contracting Pty Limited (the
Respondent). The application, filed on 11 February 1991,
alleged that there had been an unfair dismissal effected by
the Respondent on or about 18 January 1991, the contract
having come into effect circa 7 December 1989.
Some background to the application is necessary:
Minesite Contracting Pty Limited is an organisation which
provides catering and cleaning services to the mining
industry. It also provides, in accordance with contracts that
it has in various places in the State, maintenance services.
It is in that latter category that it contracted with the
proprietors of the Harbour Lights Mine to supply the
services of a person to perform general maintenance duties
at the Harbour Lights property at Leonora. A maintenance
Division was established to administer the Leonora contract.
Its contractual obligation was to provide at least 25 hours
per week maintenance services to the owner of the property.
This meant that for the balance of the time that it employed
the Applicant during each week he could be used for other
duties in accordance with requirements from time to time
arising. As mentioned earlier, the Applicant applied for a
position as a carpenter on or about 7 January 1989 and he
was duly employed following an interview with the General
Manager of Minesite Contracting Pty Limited.
Some of the relevant terms of the Applicant's contract
were that he was first employed at a rate of $800 per week,
later that rate increasing to $850. It is fair to say that the
terms of the contract of engagement were nebulous, there
being no letter of appointment, but from what can be
gathered from the evidence, the Applicant thought he was
to work 6 days per week, Sfi hours per day. Mr Ogden, the
Catering Manager for the Respondent, says that later in the
contract it was made known to the Applicant that he was to
work 51/: days per week between the hours of 7.00 am and
4.00 pm.
It appears that the relationship between the parties
proceeded without any unusual incident between 7 December 1989 until around November 1990. It should be
indicated, though, that during that period there was, insofar
as the evidence discloses, no direct supervision by the
Respondent of the Applicant's activities on the site; so it is
fair to say that during that period he was left to his own
devices to do the work as and when it arose in accordance
with his own assessment of the priorities. A priority, he says,
was dictated by a direction to him that he was to give work
allocated by the Harbour Lights Mine administration
preference.
Early in November 1990 there was a complaint. It was
said in evidence that on or about 6 November the General
Manager of Minesite Contracting, Mr Haunold received
advice from a senior officer of the Harbour Lights Mine,
probably the Mine Administration Manager, that there had
been a complaint made by occupants of houses in Leonora
that the Applicant had attended work in the morning
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smelling of alcohol and in addition to that, there was an
expression of concern over the appearance of his clothes.
These issues were discussed between Mr Ogden, who is a
senior officer of the company and who is responsible for the
administration of the contract at Harbour Lights, and the
Applicant.
It is the evidence of Mr Ogden, evidence unchallenged in
cross-examination, that the Applicant was rude and abusive
during the conversation to the extent that he used language
involving expletives. Subsequent to that, according to Mr
Ogden, because it became obvious to the Respondent that
it needed supervision on site, the company decided to
appoint a Mr David Neal to be the supervisor of its
employees at Leonora to co-ordinate their activities.
Mr Neal did become such a supervisor. Reference was
made by Mr O'Connor who appeared for Minesite Contracting, of writing by Mr Neal, which writing directed itself to
deficiencies in the performance of the Applicant. Another
important issue arose contemporaneously with Mr Neal's
attempts at supervision of the Applicant and that was when
the Applicant was asked to carry out modifications to an
accommodation unit which the Respondent wished to
convert to a home for a manager at the Mount Eden camp.
According to the evidence of Mr Ogden, again unchallenged in cross-examination, there were delays and notwithstanding a string of attempts by him to obtain assurances
from the Applicant that the building was finished on time,
it was not so completed. Mr Ogden was of the view that he
had taken every action to ensure it was completed. The
Applicant, on the other hand, says it was not completed
because of delays that he encountered in engaging subcontractors, the assumption by Mr Ogden being that if the work
had been organised in the way he requested with an almost
8 weeks lead time to have it completed, then the delays
would not have arisen. He also says that the Applicant
adopted the unacceptable position of telling him, notwithstanding his position in the company, that he would have to
wait his turn in getting the work completed.
On the day of the dismissal, which was 18 January 1991,
the evidence is that Mr Ogden met with the Applicant who
was walking down the road towards town. He had a
conversation with him, that conversation canvassing the
reasons why he was not still at work. The response from the
Applicant was an unacceptable one to Mr Ogden, so much
so that on top of all the other difficulties that he had with
the Applicant, he decided that the attitude which was
reflected by him during that conversation, and indeed, the
way the conversation took place, was such that the contract
ought be terminated and he did so by giving a week's pay
in lieu of notice.
There was also further evidence that, subsequent to the
completion of the contract of employment, deficiencies in
the work of the Applicant were discovered, so much so that
remedial work was needed and the Respondent bore the
costs. The other matter which needs to be touched upon in
this recitation is of the facts that both the parties shared the
view that the restoration of the contract might not be
successful. 1 will say more about the Applicant's attitude to
that and these proceedings in general later.
I turn now to the law that is involved in this matter. Mr
O'Connor referred me to what is known as the Wongan Hills
Case (Hospital Emplovees' Industrial Union of Workers
W.A. v. Wongan Hills Hospital [(1979) 59 WAIG 11].
However, I think a more contemporary statement of the law,
I say that with respect, of course, is published in the recent
decision of West Australian Industrial Appeal Court
delivered on 20 March, 1991 in Shire of Esperance v. Peter
Maxwell Morilz, Appeal No. 6 of 1990 (unreported).
Kennedy J, the President of the Court, in the leading
judgement encapulates the rules. On page 15 of the
published copy of his reasons he writes:
"In Miles v. The federated Miscellaneous Workers
Union of Australia Hospital Service and Miscellaneous. WA Branch [(1985) 65 WAIG 385 at 387], I noted
that it has long been acknowledged that the power to
order reinstatement is one to be exercised only where
the employer's action is harsh or unjust in relation to
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that employee. The following principle, stated in In Re
Barrett and Women's Hospital, Crown Street [(1947)
AR 565, at 566-567], was cited with approval by Walsh
J in North West County Council v. Dunn [(1971) 126
CLR 247, at 262],
"It is not the province of the commission in the
exercise of the jurisdiction conferred on it by the
Industrial Arbitration Act to take over the functions of the employer in relation to the selection
and retention of employees and it will intervene
only when its intervention is necessary to protect
an employee against an unjust or unfair exercise
of the employer's right of dismissal, a right which
is as fundamental in the relationship of employer
and employee as is the right of an employee to
leave his employment".
Walsh J also went on to stress at page 263 that it is
not a question as to the parties' respective legal rights
but a question as to whether the legal right of the
employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right. He accepted, citing McKeon J in Western
Suburbs District Ambulance Committee v. Tipping
[(1957) AR 273 at 280], that a proper test is to ask the
question; "Has there been or has there not been
oppression, injustice or unfair dealing on the part of the
employer towards the employee?." See also Loty and
Holloway and the Australian Workers Union [(1971)
71 AR 95 at 99]."
It is also relevant in these proceedings, in view of what
has been said by the parties concerning the possible
difficulty of reinstating the relationship, to canvass the law
in that respect.
Slonim v. Fellows [(1984) 54 AR 673] is authority for the
proposition that the power to order reinstatement is one
which will always be exercised with caution, having regard
to the circumstances of each and every matter because there
are many cases where the working relationship of an
employer and employee is so close, or is required to be so
close that to impose such a relationship by an award would
be destructive of industrial harmony. It is also relevant to
canvass the dicta concerning the discovery of matters which
may affect the relationship by issues which became known
to one party or the other post-termination. The law in this
matter I think can be fairly described in this way:
Termination of a contract may be justified by a reference to
a ground that was valid at the time of discharge even though
the ground actually relied upon is later to be found without
substance; such that an employer can justify a dismissal by
reference to facts not known at the time of the dismissal
[Shepparton v. Felton Textiles of Australia Limited. Sunbird
Plaza v. Maloney (1988) 77 ALR 205],
I think that is a sufficient scan of the appropriate law to
be applied in this case, except to say that the onus is on the
Applicant to prove its case [Russell v. Teckenoff (1985) 65
WAIG 531]. That onus cannot be avoided if an Applicant
wishes to successfully prosecute an application before this
Commission.
It must be said that, as I have observed in a number of
other cases, if an Applicant is unrepresented, that they do
face difficulty and that thrusts an added burden upon the
Commission to ensure that natural justice occurs but that
does not and cannot mean that the Commission take over
the role of advocate for the Applicant because such conduct
would surely prejudice fair trial of the matter. In these
proceedings ! have offered to the Applicant, with the consent
of the Respondent, such assistance as was proper, including
an extensive examination of the Applicant under oath in
order to elucidate from him the reasons that he mounted this
claim. However, that process was not assisted and I do not
cast any aspertions on the Applicant for this, by his lack of
submissions to the Commission of any information at all
which may have assisted it to make its decision. On the
contrary, he described himself as a pessimistic person, to the
extent that he believed his application would fail. I gave him
an opportunity to withdraw the application if that was his
view but he wished to proceed.
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What 1 understand to be the situation is this: The
Applicant was sent to Leonora to work, perhaps not with a
large degree of information as to his tasks. He worked some
time at Leonora by himself and developed a working pattern
of his own. In doing so he was, if 1 can put it in ordinary
language, his own boss and one can assume from what he
says that he organised his affairs in accordance with his own
wishes. That situation changed in November and that is
when difficulties arose between these two parties. It appears
from what he has said to me that he was intolerant of the
directions he got and his discussions with Mr Ogden on 25
November are indicative of that. He probably was rude to
Mr Ogden at that time, Mr Ogden being his superior in the
company, and I think it is common ground that he used bad
language. It is fair to say that his attitude to directions can
be seen from the way he went about the construction of the
house, or more correctly, the conversion of the unit for the
manager's quarters at Mount Eden. It is open to draw the
conclusion that he organised the job in accordance with his
own timetable and it is also fair to say that he may well have
been caught short by the failure of others to assist him at the
end of the job. But it is open to conclude that he was the
architect of his own misfortune in that respect.
Insofar as Mr Ogden is concerned he advised the
Commission that he was directed by his General Manager
to go to Leonora after the complaints had been made by the
Mine Administrator to investigate them and he did so. He
says in a conversation that he had with him, he raised the
areas of concern with the Applicant but in essence they were
rejected. However, according to Mr Ogden, they were
raised. He further says that he called the Applicant on the
telephone on a number of occasions because of his concern
that the timetable to have the accommodation unit built was
adhered to and that there was no satisfaction from those
telephone calls. He also says that he raised the issue of
working hours and later on 18 January he saw the Applicant
off the property at a time earlier than the nominated finish
time and when he asked him to return to work the Applicant
told him he was going to the pub.
I am required to make findings on the evidence I heard
from the Applicant, he admits to being a snappy person, he
admits to the use of language towards the Applicant which
may be out of the ordinary in the circumstances. The
evidence of the Applicant is challenged by the Respondent,
those challenges being the subject of evidence-in-chief by
Mr Ogden. I am inclined to accept his evidence. He was not
cross-examined by the Applicant notwithstanding my advice
to the Applicant in that respect and therefore Mr Ogden's
evidence stands unchallenged. Even if I am wrong concerning that, it is my finding that the evidence of Mr Ogden is
consistent and has the ring of truth. Where his evidence and
that of the Applicant differ I am inclined to the view that
I should accept the evidence of Mr Ogden and I so find.
Insofar as the claim concerning deficient work which was
alleged to have been discovered after the termination of the
contract 1 am not satisfied on the evidence that I could make
a finding that occurred. It may have but there is not sufficient
evidence before me to so find. Therefore insofar as that part
of the Respondent's argument is concerned I do not accept
it. However, in all of the circumstances when applying the
rules that have been set out by Kennedy J in the Moritz case
(op. cit) I cannot find that the Respondent has abused its
legal right to terminate, there is no warrant to find that there
has been harsh or oppressive use of the legal right to
terminate the contract of service and I find accordingly.
1 am wrong concerning that finding it is clear to me that
from the statements of both the Applicant and the
Respondent that the likelihood of a successful restoration of
the contract of employment is quite slim. I say that on the
basis of the pessimism expressed by the Applicant, both
from the bar table and from the witness-box, and from the
outright statement in that respect from Mr Ogden who would
still be the person to whom the Applicant would be
ultimately responsible. Because of this, and on the dicta in
Slonim v. Fellows, it would be wrong of the Commission
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to exercise the powers of reinstatement. For all of those
reasons the application will be dismissed.
Appearances: The Applicant appeared on his own behalf.
Mr M. O'Connor appeared for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Marshall Rutherford Bailey
and
Minesite Contracting Pty Limited.
No. 221 of 1991.
COMMISSIONER J.F. GREGOR.
13 May 1991.
Order.
HAVING heard Mr Marshall R. Bailey on his behalf and Mr
M. O'Connor on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the application be dismissed.
(Sgd.) J.F. GREGOR,
jL .S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Genevieve Gaule
and
Bayson Holdings Pty Ltd trading as Peet and Company —
Yanchep.
No. 74 of 1991.
COMMISSIONER G.L. FIELDING.
21 May 1991.
Reasons for Decision.
(Given extemporaneously at the conclusion of the submissions, taken from the transcript as edited by the Commissioner)
THE COMMISSIONER: The Applicant was employed by
the Respondent as a real estate saleswoman from September
1989 until about April 1990. She says that the terms of her
employment so far as they relate to her remuneration, were
that she was to receive 50 per cent of the gross commissions
earned by the Respondent on sales effected by her in respect
of listings which she brought to the/Respondent. Otherwise
she says she was to receive 25 per cent of the gross
commissions on sales effected by here in respect of the
listings which others brought to the Respondent or in respect
of conjunctional sales with other agents.
It is common ground, or at least agreed between the
parties, that the Applicant effected four sales, each of which
it seems were settled after January 1990. For each of these
she was paid 19 per cent of the gross commission received
by the Respondent.
The significance of January 1990 is that the Applicant
says that on or about 11 January 1990 she received written
notification from one of the directors of the Respondent, Mr
Emmett, that the new commission rate was to be 19 per cent
of gross commissions rather than 25 per cent. She says that
was put to her on the basis that the reduction was to be a
trade-off for 3 per cent of her commissions being assigned
to holiday pay and a further 3 per cent to a superannuation
benefit. She says that she accepted that arrangement and
then went about her business.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
The Applicant's selling life did not prove to be as
successful as she might have hoped and in about April, she
says, she left the Respondent's employ. At that time she
asked Mr Emmett for her holiday pay. He told her, she says,
that the proposed arrangement for holiday pay and superannuation "did not go through", whereupon she asked him for
the balance of her commissions. She says he said it was in
the bank to which she says she replied, "When can I have
it?". She says that Mr Emmett then told her that he would
have to work out how much the Respondent owed her and
she left him to work it out. She went back a couple of weeks
later and raised the matter with him again. She says that he
told her to come back later when he had worked it out.
This, she says, went on for some three months during
which period she was not successful in recovering the
money she claims to be due to her. She has therefore
instituted these proceedings pursuant to section 29(b)(ii) of
the Industrial Relations Act 1979 claiming the sum of
S817.62 being the difference between the commission paid
to her at the rate of 19 per cent and the commission which
she claims was due to her at the rate of 25 per cent.
The Respondent's director and principal, Mr Emmett,
claims that when he employed the Applicant he told her that
she was to be responsible for advertising fees, agents fees,
the cost of telephone calls and the like and that this was to
be deducted from her entitlement to 25 per cent of the
commissions.
He says that after discussing the matter with his
accountant, following a meeting of franchisees of which the
Respondent is one of many, he was advised by his
accountant to reduce the commission to 19 per cent As a
consequence he sent a letter to the Applicant advising her
of that fact. He denied that the letter was sent in the context
of an adjustment for superannuation or for holiday pay and
says that it was. as I understand it. simply a means of
recuperating the advertising costs and the like.
He says that when the Applicant left the Respondent's
employ she came and asked him for the money in question.
He told her that nothing was due because she had agreed to
the 19 per cent commission. He says that the Applicant did
not say anything further about the matter. Subsequently the
parties have found their way to the Commission.
The matter in issue is largely a question of fact. As to the
conflict in the evidence I have not the slightest hesitation
in accepting the Applicant's evidence. It is clear that she is
not altogether a confident English speaker but having heard
and observed her I cannot think for one moment that she
manufactured the detailed resume of the discussions
between her and Mr Emmett that she was able to give to the
Commission. My observations of here indignation at the
assertions of Mr Emmett further lead me to believe that what
she is saying is the truth.
As well, there is something to corroborate her evidence.
Fjrst there is the document (marked as exhibit 6) which is
an analysis from the Respondent of her first commission
payment. That indicates that the commission was paid at the
rate of 25 per cent without any deductions whatsoever. I am
quite satisfied that at the time the Applicant was first
employed there was no mention that the fees and advertising
costs of which Mr Emmett has spoken, were to be deducted
from the commissions. Indeed, I accept the Applicant's
evidence that they were not.
Furthermore, I accept the Applicant's evidence that at the
time the commission was reduced from 25 per cent to 19 per
cent it was done in the context of a set off for 3 per cent
payment for leave and a 3 per cent payment for superannuation. She was given a circular letter to the Minister for
Labour, which clearly the Respondent did not write but the
copy of which emanated from the Respondent's office,
which deals with the consequences of the General Order of
this Commission relating to annual leave for non award
employees. That Order was issued about the time the letter
was written and I have not the slightest doubt that the change
was prompted by that event as the Applicant has said.
In the circumstances the Applicant would be entitled to
claim the moneys she claims not as and by way of unclaimed
commissions but as and by way of moneys retained on
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account of holiday pay and superannuation since it seems
on the face of the evidence that she agreed to the change on
that basis.
Alternatively, it might be said that her agreement to the
reduced commissions was conditional on the arrangement
then proposed eventuating. That arrangement did not
eventuate and therefore she would be entitled to the money
as and for the balance of the commissions in any event. It
must be said that an employer is not at liberty to unilaterally
change the terms of his employee's contract without the
employee's agreement. That proposition is one well recognised in law. I would simply refer to the case of Belo Fisheries
v. Froggett (1983) 63 WAIG 2394 particularly at page 2395
where Kennedy J indicated that not only could an employer
not unilaterally change the terms of the contract of
employment but the mere fact that an employee continued
to work did not mean that the employee was to be taken to
have foregone a claim for remuneration based on the original
contract. Otherwise it would leave the employee in a
position where he or she had to either accept the reduced
remuneration or himself or herself terminate the contract of
employment which would clearly be an injustice.
However, one looks at the matter on the facts as I find
them the Applicant has made out her case. She is entitled
to the sum of $817.62 either as the balance of commissions
due to her or alternatively as and by way of holiday pay and
superannuation entitlements agreed to be paid to her.
Appearances: The Applicant in person.
Mr H.L. Emmett a director of the Respondent on its
behalf.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Genevieve Gaule
and
Bayson Holdings Pty Ltd trading as Peet and Company —
Yanchep.
No. 74 of 1991.
COMMISSIONER G.L. FIELDING.
21 May 1991.
Order.
HAVING heard the Applicant in person and Mr H.L. Errett
a director of the Respondent on its behalf, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the Respondent pay to the Applicant the sum
of $817.62 as and by way of a benefit denied her under
her contract of employment with the Respondent.
(Sgd.) G.L. FIELDING,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gail Marion Goodall
and
David William Webster.
1575 of 1990.
SENIOR COMMISSIONER G.G. HALLIWELL.
13 December 1990.
Order.
HAVING heard Mrs G.M. Goodall appearing on her own
behalf and there being no appearance on behalf of the
respondent, the Commission pursuant to the powers con-

71 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

ferred on it under the Industrial Relations Act 1979 hereby
orders1. That David William Webster pay to Mrs G.M.
Goodall the sum of $2,612.00 which comprises
the following outstanding moneys owing—
2 weeks plus 2 days wages
$960.00
2 weeks travel allowance
$52.00
2 weeks annual leave pay
$800.00
2 weeks pay in lieu of notice
$800.00
Total

$2,612.00

2. That the total sum as outlined in paragraph 1. be
paid within 7 days of the date of this order.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Stuart George Hanover
and
SHRM (Australia) Pty Ltd.
No. 59 of 1991.
COMMISSIONER A.R. BEECH.
3 May 1991.
Reasons for Decision.
THE COMMISSIONER: This is an application pursuant to
section 29 of the Industrial Relations Act whereby the
applicant claims that he has not been paid a benefit under
his contract of employment. The evidence is that the
applicant commenced employment with the respondent on
the 1st of September 1989 as assistant operations manager,
a Perth based position with regular trips to isolated mining
sites within the state.
In June 1990 he was employed as a chef manager at the
Horseshoe Gold Project, 150 km from Meekatharra. His
evidence is that the operations manager Mr P Baguley
re-negotiated his terms and conditions of employment to a
more favourable basis at the instigation of the management
of the Horseshoe Gold Mine and as part of an understanding
which would allow the respondent to retain the contract
which was then to be renewed. Mr Hanover's evidence is
that despite the agreement resulting from the re-negotiation
he was not paid the increased wage negotiated and had
$450.00 deducted from his wage representing an air fare
which, according to the re-negotiated contract, should have
been paid by the respondent. Mr Hanover gave his evidence
under oath and was cross-examined.
Mr Hanover did query the fact that his wages did not then
increase in accordance with the discussions, but was assured
that "it was all under control". He did not pursue the matter
further. The claim which is made covers six pay fortnights.
Mr Baguley was called to give evidence. His evidence
was that as operations manager he was involved over time
in a range of duties and responsibilities including the day
to day operations, client liaison, personnel, purchasing, and
sales and marketing. As part of his duties in personnel he
was immediately responsible for hiring and firing, and terms
and conditions of employment. He confirmed the negotiations which led to the alleged change in conditions of
employment. He indicated that a Mr Loxton of the
Horseshoe Gold Mine had stated his satisfaction with Mr
Hanover, and requested that he be retained on the site, and
that Mr Hanover's terms and conditions of employment
should be made somewhat more favourable to Mr Hanover.
This would then be looked upon favourably by that company
for the purposes of retaining the respondent's involvement
in its catering operations for the future. Mr Baguley's
evidence is that with those considerations in mind he took
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those steps and negotiated those terms and conditions. Both
Mr Hanover and Mr Baguley indicated that the arrangement
was a temporary one until the re-negotiation of the contract
with the Horseshoe Gold Mine had been completed.
In reply the company submitted that Mr Baguley did not
have the authority to re-negotiate the terms and conditions
of employment. In particular the company submitted that the
general manager, a Mr Brockwell. was the only person with
the authority to alter or change any manager's conditions of
employment. It stated that the changes in conditions of
employment were not authorised by the company and
pointed out that the changes had not been put in writing. It
indicated that no person in the capacity of camp manager
employed by the respondent receives any employment
benefit that is so generous. It alleged that confirmation of
changes would be given to the employee in writing with a
copy being posted to his personnel file along with a copy
to the paymaster, "as a standard practice when a change in
wages or conditions is implemented" (letter to the Commission from the respondent dated 20th March 1991).
Each side also tendered a written statement in support of
their respective positions: in the case of Mr Hanover a letter
was tabled from Ms Alison Moody who had been a secretary
to the general manager and operations staff. In the case of
the respondent a letter was tendered from Mr Brockwell.
The Commission approaches the matter in this way:
The parties have been unable to resolve their dispute.
There have, to the recollection of the Commission, been two
unsuccessful conferences at which the parties who appeared
before the Commission on this occasion were present. The
issues to be settled by the Commission were well known and
debated. At the hearing the applicant gave evidence under
oath which was tested under cross-examination. The
evidence was not broken down. Evidence was given by Mr
Peter Baguley, and similarly, tested under cross-examination and not broken down. Whilst the Commission is not
bound by the rules of evidence it does afford a greater weight
to sworn evidence tested by cross-examination compared to
statements to the contrary made from the bar table, not under
oath and not subject to any examination. In similar vein the
weight to be given to a letter which purports to give
conflicting evidence on a material point is not great,
particularly where it is not clear why the person who wrote
the letter could not have given evidence in court. In Hocks
v. Kembla Built-in Furniture, 67 WAIG 1527 the Full Bench
stated:
"Although not bound by the rules of evidence it has
been the constant practice of the Commission to adopt
for convenience procedures in respect of the taking of
evidence which are analogous to those in ordinary
courts and regulation 77 reflects this practice. Although
section 26 of the Industrial Relations Act 1979
precludes technicalities and binding rules, its provisions have never been construed so as to exclude the
requirement that the parties to proceedings must prove
what needs to be proved by credible evidence."
(And see, too, in this regard, the decision of the Full
Bench in Portius Pty Ltd v. Transport Workers' Union of
Australia, Industrial Union of Workers, 71 WAIG 19 at 21.)
In this matter therefore, the Commission places weight on
the evidence given in the proceedings. That testimony will
be given precedence over the untested submissions of the
company. Thus, although the respondent asserts that terms
and conditions of employment and changes to them would
be subsequently confirmed in writing and noted on the
applicant's personnel file as a standard practice, the
Commission accepts the applicant's evidence that that was
not the practice — even upon his engagement, and upon a
subsequent review. The applicant's position is supported by
Mr Baguley's evidence. The assertion contained in Mr
Brockwell's letter does not overturn that. It is also countered
by the letter from Ms Moody. The Commission accepts that
in two other cases (exhibits B and C) terms and conditions
were put in writing. However the totality of the. evidence
before the Commission tends to suggest that this was not the
rule, contrary to the assertion in writing by the respondent
previously referred to.
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Further, the situation explained by the applicant and Mr
Baguley, and not contradicted in this regard by the
respondent, is that Mr Baguley was involved in the
re-negotiation of the contract with the Horseshoe Gold Mine
and believed that certain measures were necessary in order
to secure the contract. His further evidence is that the
company did not lose the contract in the sense anticipated,
and that therefore Mr Baguley believes that the moves which
he took were successful. In that regard I must say that the
evidence presented to the Commission does not appear to
be so unlikely or improbable.
The evidence also is that Mr Baguley originally engaged
the applicant and in doing so, negotiated the wages and
conditions. Mr Baguley also was the person who renegotiated the wages and conditions on a subsequent
occasion. It is difficult to accept that Mr Baguley was not
able to re-negotiate the wages and conditions on the
occasion which has led to the making of this claim.
The Commission notes the point made by the respondent
that currently Mr Baguley and the applicant are working
together. Some suggestion was also made that Mr Baguley
may bear some grudge against the company following its
rejection of a redundancy claim made by him. However the
suggestion made was nothing more than that and was not
developed. If the implication is that Mr Baguley's evidence
is therefore not valid, that is a serious matter and would
require far more than a mere allegation that is unsubstantiated by evidence. Further, this point was not put to him
directly in cross-examination, as it should in all fairness
have been.
For the above reasons the Commission considers that the
applicant has proved his claim and an order will issue in his
favour. In this regard it is also to be noted that the
Commission on the evidence is entitled to conclude that the
$450.00 deducted from Mr Hanover's wage was in any event
deducted without authority from him and therefore without
any legal basis. This should not have occurred.
Order accordingly.
Appearances: The applicant on his own behalf
Mr D.W. Blakey appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Melissa Anne Hewitt
and
W.A.P. Holdings Pty Ltd trading as W.A. Pearls.
No. 40 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
22 May 1991.
Reasons for Decision.
SENIOR COMMISSIONER: This is an application pursuant to Section 29 of the Act in which the applicant seeks
payment of alleged contractual benefits not paid pursuant to
the contract of employment.
The circumstances of the hearing of the matter were
somewhat unusual however they are described in the
transcript of proceedings and do not therefore require
repetition herein.
At the outset the Commission accepts Mr G.E. Hayles (of
counsel) contention that the applicant's claim that she was
unfairly dismissed has no basis upon her own evidence.That
evidence shows plainly that for the reasons given by Ms M.
Hewitt personally, she resigned from her employment after
giving appropriate notice.
I set out hereunder in full the details of the applicant's
(revised) claim:—
MEt.lSSA HEWITT
DETAIL OF WAGES CLAIM AGAINST
W.A.P. HOLDINGS PTY LTD TRADING AS WA PEARLS
WEEKLY
PERIOD RATE

PARTICULARS

PAY PRIOR TO DEPARTU 19-Apr 29.Apr
WAGES
29-Apr 09-Apr
PAY IN LIEU OF NOTICE
HOI. PAY LIEU OF
W/ENDS
ACCOM SHORTFALL
29-Apr 09-Jun
LESS ACCOM ALLOW
29-Apr 09-Jun
ID
AMOUNT LESS PAID

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Stuart George Hanover
and
SHRM (Australia) Pty Ltd.
No. 59 of 1991.
COMMISSIONER A.R. BEECH.
20 May 1991.
Order.
HAVING heard the applicant on his own behalf and Mr
Blakey on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the respondent shall forthwith pay to Mr S.G.
Hanover of 112 York Street, Subiaco WA 6008, the
sum of $4,107.56
(Sgd.) A.R. BEECH,
IL.S.l
Commissioner.

$260.00
$285.00
$285.00
$285.00
$120.00
($35.00)

06-Mav (5200.00)
13-May (5200.00)
20-Mav (5200.00)
27-Ma'v (5 84.43)
02-Jun (5275.70)
09-Jun (5146.66)
TAXATION STAMP
(5297.30)

CREDIT JEWELLERY RING

06-May-91
DAILY
DAY
RATE

AMOUNT

10 37.14 $371.43
41 40.71 SI.669.29
14 40.71 $570.00
7 40.71 $285.00
41 17.14 $702.86
34 -5.00 ($170.00)
$3,428.57

(51,404.09)
52.024.48
(594.50)

The applicant gave evidence as to the circumstances of both
her initial employment and her later employment with the
respondent. From that evidence the Commission is not
persuaded that the period 19th April to 29th April 1990
formed part of the contract of employment as no obligation
to perform work or to travel to the employer's place of
business arose in that period.
On the evidence of Ms M. Hewitt the balance of the claim
has, on balance of probabilities, been made out. The
exception being an amount of $210.20 sent by cheque to Ms
Hewitt which, for erroneous reasons, she did not present for
payment.
Thus the claim of $1929.98 less $371.43 and $210.20
resulting in a total amount of $1348.35 will be ordered to
be paid to the applicant by the respondent.
Appearances: Mr A. MacKinlay (of counsel) appearing on
behalf of the applicant.
Mr G. Hayles (of counsel) appearing on behalf of the
respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Melissa Anne Hewitt
and
W.A.P. Holdings Pty Ltd
trading as W.A. Pearls.
No. 40 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
27 May 1991.
Order.
HAVING heard Mr A. MacKinlay (of counsel) on behalf of
the Applicant and Mr G. Hayles (of counsel) on behalf of
the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
1. That the respondent pay to Ms Melissa Hewitt the
sum of $1348.35 being the outstanding moneys
owing for contractual entitlements.
2. That the payment of the sum specified in
paragraph 1 be paid to Ms Hewitt within 14 days
of the date of this order.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gary James Jones
and
loppolo & Dwyer Pty Ltd.
No. 1582 of 1990.
COMMISSIONER J.A. NEGUS.
17 May 1991.
Reasons for Decision.
THE COMMISSIONER: By this application, pursuant to
Section 29(b)(ii) of the Industrial Relations Act 1979, the
applicant does not seek reinstatement but in essence
challenges the mode of his dismissal. The respondent
employer purported to dismiss Mr Jones summarily for
misconduct in August 1990. Mr Jones did not quarrel with
the termination of his contract, suggesting that he had been
on the point of resigning. From these proceedings he sought
payments in lieu of notice and for pro rata Long Service
Leave in recognition of his eleven years' employment.
The question of jurisdiction was not raised by Mr
Buchbinder who appeared for the respondent employer. He
accepted the onus of establishing that the termination of the
applicant's contract of employment in summary fashion was
a reasonable exercise of the employer's legal rights in light
of all the circumstances. At the end of the day the question
did not arise, but it is quite clear and should be noted that
the relief sought by the applicant could have been granted
by the Commission only in respect to a payment in lieu of
notice. The matter of pro rata long service leave is properly
prosecuted by a non-award employee before a Board of
Reference established pursuant to the Long Service Ixave
Act.
Evidence was adduced on behalf of the respondent from
Mr M. loppolo. a director of the company and from three
of his employees who in essence provided corroboration.
Mr loppolo outlined in detail a carefully designed and
complex system used in his automotive service branches to
identify and record repair jobs. The system was devised to
ensure proper payment of tradespeople under an incentive
bonus scheme and to provide the information needed for
billing customers and recording the consequential payments.
The company accountant was able to keep close checks on
the daily receipts and balancing of cash registers because the
recording system facilitated the tracing of every job taken
in to the workshop.
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The applicant was Manager of one of the employer's
branches and had held that position of trust for about six
years, having been previously a tradesperson and foreman.
As Manager, he had delegated authority to satisfy customer
demands and maintain good public relations by doing repair
work at no charge if he thought the circumstances warranted
such action. On such occasions he was expected to complete
all of the usual bookwork required to maintain the integrity
of the recording system and to mark the invoice—'No
Charge".
It was Mr loppolo's evidence that he became aware of an
atmosphere of some ill feeling at the applicant's branch and
as a result he made some enquiries. He discovered that the
Manager had instructed the foreman and the tradesperson
fitter to not record certain repair jobs on the appropriate
work sheets. The result was that the workers did not gain
credit towards their incentive bonus payments for that work
and serious questions arose as to the possibility of the
Manager having taken a cash payment from the customer
and kept it for himself.
Mr loppolo said that he closely questioned the persons
involved to satisfy himself as to the facts and then he
confronted the applicant. No explanation, apology or plea
for clemency was forthcoming, so he was left with no
alternative but to dismiss the Manager summarily for gross
misconduct.
The applicant, who conducted his own case, did not cross
examine any of the respondent's witnesses at any length,
which left virtually all of their evidence standing unchallenged.
Under oath, on his own behalf, Mr Jones strongly denied
that he had stolen from his employer but he did admit to
having falsified the records or corrupted the recording
system in the manner complained of on some occasions. He
offered no plausible reason or explanation for his action
other than pressure of work.
On the basis of evidence presented it is clear that the
employer had sufficient justification for a decision to
dismiss the applicant summarily for misconduct. It is well
established law that in those circumstances any implied
contractual benefits such as payments in lieu of notice are
forfeit.
The application will be determined by an order of
dismissal.
Appearances: Mr G. J. Jones appeared on his own behalf.
Mr Buchbinder (of counsel) appeared on behalf of the
Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gary James Jones
and
loppolo & Dwyer Pty Ltd.
No. 1582 of 1990.
COMMISSIONER J.A. NEGUS.
17 May 1991.
Order.
HAVING heard Mr Jones on his own behalf and Mr
Buchbinder (of counsel) on behalf of the Respondent, now
therefore I. the undersigned, pursuant to the powers
conferred on me under the Industrial Relations Act 1979 do
hereby order—
That the application be dismissed.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Alice O'Connor
and
John A. Scoles and Others.
No. 946 of 1990.
SENIOR COMMISSIONER G.G. HALLIWELL.
16 April 1991.
Reasons for Decision.
SENIOR COMMISSIONER: For reasons given in a
decision of 8th February 1991 (Matter No. 1778 of 1990
unreported) the Full Bench remitted application 946 of 1990
to the Commission, as presently constituted, for further
hearing and determination.
The application came on for further hearing on the 27th
March 1991 and was concluded on that day.
The skeleton of the matter is whether Mr J.A. Scoles
entered into a contract of employment with Ms Alice
O'Connor and is thus soley liable for the benefits of that
contract which accrued but were not paid? Or whether a
"partnership" or some other formal arrangement existed
between Mr J.A. Scoles and Dr G. Melville which results
in their joint liability to Ms A. O'Connor for the
employment contract benefits?
There was cross examination and re-examination of the
previous witnesses and "new" evidence called from Mr
D.G. Beasley, Mr B.H. Bowen and Mr J.A. Scoles.
There is little conflict in much of the evidence given
except of that which goes to "the arrangement" if any
between Mr Scoles and Dr Melville.
It is quite clear from the evidence that Ms A. O'Connor
entered into contract of employment with Mr J.A. Scoles,
that contract is exhibited in these proceedings, and the
benefits to be provided pursuant to that contract are not
seriously challenged now.
Mr Beasley's evidence makes it plain that for some time
there existed a business arrangement between Dr Melville
and Mr Scoles but later, at the urging of Dr Melville's wife.
Dr Melville intended to terminate that arrangement and pay
to Mr Scoles a fee for services rendered. It is contested as
to when or if Mr Scoles became aware of that situation.Mr
B. Bowen"s evidence supports the view that at least at the
time of the discussions held with him the clear impression
was thai Mr Scoles and Dr Melville were "the management" of the proposed company.
Mr J.H. McCardle gave evidence both originally and at
the resumed hearing and made the point finally that when
he contacted Dr Melville from Albany to enquire about his
salary and whether there would be finance for the project he
was advised by Dr Melville that he (Melville) didn't know
if finance was to be forthcoming and Mr McCardle should
make his own decision whether to leave the project or not.
Further it was Mr McCardle's clear understanding that if Mr
Scoles raised the finance he (Scoles) would be rewarded
with a share in the project.
Mr Scoles evidence is that at all material times he was
acting in accordance with the "business arrangement" in
existence between himself and Dr Melville and in short at
worst he and Dr Melville share the responsibility to Ms A.
O'Conner.
The Commission carefully observed the witnesses during
the giving of their evidence, their demeanour, frankness and
manner in the witness box.
In the result where there is conflict I prefer the evidence
of Ms A. Cooper, Mr McCardle and Dr Melville to that of
Mr J. Scoles.
On balance of probabilities therefore the Commission
finds—there was a contract of employment entered into
between Ms A. O'Connor and Mr J.A. Scoles as contained
in Exhibit 4 of the proceedings.
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The contract of employment was solely between Ms A.
O'Connor and Mr J.A. Scoles and that Dr G. Melville was
not a party to that contract of employment.
Finally, the benefits payable to Ms A. O'Connor pursuant
to the contract of employment are payable by Mr J.A.
Scoles.
Appearances: Mr R.D. Shaw (of counsel) appeared for the
applicant.
Mr J. Picton-Warlow (of counsel) appeared for Dr George
Melville.
Mr A. Koroveshi (of counsel) appeared for Mr J.A.
Scoles.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Alice O'Connor
and
John A. Scoles and Others.
No. 946 of 1990.
SENIOR COMMISSIONER G.G. HALLIWELL.
18 April 1991.
Order.
HAVING heard Mr R.D. Shaw (of counsel) on behalf of the
applicant, Mr J. Picton-Warlow (of counsel) on behalf of the
Dr G. Melville and Mr A. Koroveshi on behalf of Mr J.A.
Scoles, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders —
1. That Mr J.A. Scoles pay to Ms A. O'Connor the
sum of $12,739.57 being outstanding moneys
owing to the applicant.
2. That the payment specified in paragraph 1. of this
order be made to the applicant within 14 days of
the date of this order.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Maria Osborne
and
The Body Club (Formerly Super Gym formerly West Coast
Health Club).
No. 408 of 1991.
COMMISSIONER R.N. GEORGE.
21 May 1991.
Reasons for Decision.
THE COMMISSIONER: On 19 March 1991. Ms Maria
Osborne filed in the Commission a claim against Super Gym
(formerly West Coast Health Club) that she had been
unfairly dismissed and seeking unpaid benefits under her
contract of service. In the end the claim proceeded pursuant
to Section 29(b)(ii) of the Industrial Relations Act 1979 for
the following benefits not allowed by the employer, not
being benefits under an award or order, to which the
Applicant claimed to be entitled under the contract of
service:
1. Two days' pay for time worked.
2. Two weeks' pay in lieu of notice.
Attempts to resolve the matter by conciliation were
unavailing due to the failure of the Respondent employer to
attend at a conference called by the Commission. As a
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consequence, the matter was listed for hearing and determination at 10.30 am on 6 May 1991. Due to the failure of the
Respondent employer to again record an appearance, the
matter proceeded in its absence.
It is relevant at this point to note the sequence of events
since this application was filed on 19 March 1991. On that
day Ms Osborne filed in the Commission a Declaration of
Sendee declaring that the Notice of Application and
attached statement had been served upon the Respondent
(Super Gym) by registered mail. There was no answering
statement filed by the Respondent employer and on 8 April
1991. Ms Osborne, by letter to the Registrar of the
Commission, requested that the Application be brought on
for hearing and determination. As a result of this request a
conference was set down for 10.30 am on Friday 19 April
1991. This was confirmed in a letter to the parties dated 10
April 1991 explaining that the purpose of the conference was
to enable the parties to discuss the issues to see if the matter
could be settled. The letter also contained notification that
if the matter could not be settled in conference it would
proceed for hearing and determination at 11.00 am on that
same day in accordance with a formal Notice of Hearing,
which was included with the advice. There was no
attendance by the Respondent employer at either the
scheduled time for the conference or for tire hearing. On that
occasion proceedings were adjourned and enquiries were
made by an Associate to the Commission as to the reason
for non-attendance. In response to those enquiries a Mr
Fletcher, speaking on behalf of the Respondent employer,
gave no reason other than that the attendance of the
employer at the Commission was considered to be a waste
of time. On 10 April 1991 a letter was forwarded to the
Respondent employer advising of the outcome of the
conference proceedings. That letter is relevant to the claim
now before the Commission and is repeated in full below.
" The Manager
The Body Club
1 North Beach Road
North Beach Plaza
NORTH BEACH WA 6020
408-91
Ms Brell
19 April. 1991
Dear Sir/Madam
Application No. 408 of 1991 —Maria Osborne i-.The
Body Club (formerly Super Gym)
This letter is to advise you that a conference was held
before Chief Commissioner W.S. Coleman commencing at 10.45am on Friday. 19 April, 1991.
The applicant sought to amend the claim by withdrawing the application for reinstatement and the payment
for outstanding annual leave entitlements and the
payment of an annual leave loading. The amended
claim is as follows:
(a) Outstanding wages for work performed on 14
and 15 March, 1991 payable at the rate of
$350.00 per week gross.
(b) The payment of two weeks wages in lieu of
notice (Payable at the rate of $350.00 per
week gross) pursuant to the terms of the oral
contract entered into with the previous
employer and confirmed as the terms of
employment by the Respondent.
The amended claim has been accepted by the Commission and the hearing set down for 19 April, 1991
adjourned to a later date.
The application will be relisted for hearing in due
course. You will be duly served with a notice of
hearing.
Yours faithfully
Robvn Brell
A/ASSOCIATE TO CHIEF COMMISSIONER"
A formal Notice of Hearing was forwarded by the
Commission on 26 April 1991 to the Respondent employer
at its place of business advising that the Commission would
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be sitting to hear the Application at 815 Hay Street (Cnr Hay
and King Streets). Perth in Court No. 4 (floor 5) on Monday,
the 6th day of May, 1991 at 10.30 am. As with the previous
proceedings there was again no appearance on behalf of the
Respondent employer and the Commission as presently
constituted, having had the Respondent called in the
precincts of the court, proceeded to hear the matter in its
absence.
The Applicant, Ms Osborne, appearing on her own behalf,
gave evidence that she commenced work with what was then
known as the West Coast Health Club in April 1988. At the
time of that employment Ms Osborne entered into a verbal
contract with a Mr Turner, a Director of the West Coast
Health Club. That contract included, inter alia, a requirement that two weeks notice be given on termination.
On 13 March 1991 a Mr Fletcher, speaking on behalf of
the Respondent employer, contacted Ms Osborne by
telephone to inform her of a change of ownership of the
company and to advise her that she was to be retained in her
existing position of Club Manager on existing conditions.
This was followed on 14 March 1991 by a meeting between
Mr Fletcher and Ms Osborne at which the policies of the
new owner were discussed and advice given the previous
day about her continuation as Club Manager on existing
conditions was confirmed. There was no discussion about
specific conditions except that Mr Fletcher stipulated that
the new employer would only be responsible for leave
entitlements accrued from 14 March 1991. This was
accepted by Ms Osborne.
Subsequent to his discussions with Mr Fletcher on 14
March 1991 Ms Osborne received a call from the previous
owner of the health club advising her that he would be
attending the premises to seize certain records. Ms Osborne
was unable to make contact with Mr Fletcher or any other
person in authority and as a precaution, decided to have the
Receptionist make copies of the documents to be seized.
This was done by the Receptionist without her receiving any
explanation as to why the documents were to be copied. As
events transpired the documents were seized along with
some of the photocopies which had been taken by the
Receptionist.
That night Ms Osborne received a phone call at her home
from a Mr McCabe, a person she thought to be the Area
Manager for the Respondent employer, who without seeking
any explanation, informed her that she was dismissed for
allegedly aiding with the seizure of documents by the
previous owner of the company. Ms Osborne protested her
innocence which she said could be confirmed by Mr
McCabe ascertaining the true facts. Later that same night Mr
Fletcher phoned Ms Osborne and confirmed her dismissal,
refusing to accept her explanation of the circumstances.
On Saturday, 16 March 1991 Ms Osborne received a
further phone call from Mr Fletcher informing her that his
enquiries had confirmed that she had not been at fault in the
incident which led to her dismissal and offering her a new
contract as a Consultant with the Respondent employer. This
offer was declined by Ms Osborne, as it represented a
reduction in both status and pay.
On Wednesday, 20 March 1991 Ms Osborne contacted
the Wages Clerk to make arrangements about moneys owing
to her and was told that directions had been given that she
was to receive no payment at all. In response to this Ms
Osborne filed the application in the Commission that led to
these proceedings.
Ms Osborne presented as a truthful person and in the
circumstances, the Commission is left with no option but to
determine the matter on the uncontested evidence presented
by her. The Commission as presently constituted is satisfied
from the sequence of events already referred to that the
Respondent employer had every opportunity to attend at
both the conference listed before the Commission on 19
April 1991 and in these proceedings to present its case. Its
failure to record an appearance despite both written and
verbal contact from the Commission or to respond to notices
from the Commission in any way clearly indicates that no
purpose would have been served by a further adjournment.
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On the material before the Commission, I am satisfied
that the claim by Ms Osborne as set out in the letter from
the Commission dated 19 April 1991 to The Manager, The
Body Club, 1 North Beach Road, North Beach Plaza, North
Beach WA 6020 and earlier quoted in these Reasons for
Decision is made out.The Application will therefore be
determined by an Order that The Body Club, formerly
trading as Super Gym, pay to Ms Osborne an amount of
S840.00 gross within seven days of the date on which the
Order issues.
Minutes reflecting these Reasons for Decision will issue
accordingly.
Appearances: Ms M. Osborne appeared on her own
behalf.
No appearance on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Maria Osborne
and
The Bodv Club (formerly Super Gvm formerly West Coast
Health Club)
No. 408 of 1991.
COMMISSIONER R.N. GEORGE.
28 May 1991.
Order.
HAVING heard the Applicant on her own behalf and there
being no appearance on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the Respondent herein. The BODY CLUB
(formerly Super Gym formerly West Coast Health
Club) pay to Ms MARIA OSBORNE the sum of
S840.00 gross within 7 days of the date hereof.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Mr M. W. Reichelt
and
Jindong Market Garden.
No. 1653 of 1990.
COMMISSIONER J. A. NEGUS.
19 March 1991.
Reasons for Decision.
THE COMMISSIONER: This was an application pursuant
to Section 29 (b) (ii) of the Industrial Relations Act, by
which the Applicant seeks payment of certain moneys which
he alleges to be due to him pursuant to his contract of
employment.
The initial application, filed on 10 October 1990, claimed
SI 450 in outstanding wages, $349.12 telephone expenses
and S587 for fuel; all amounts said to be payable under the
terms of his contract for the month of September 1990.
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At a conference convened pursuant to Section 32 of the
above Act on 23 November 1990 there was some exchange
of positions between counsel representing the parties.
Agreements were reached regarding the exchange of further
and better particulars and some hope was expressed that the
parties might resolve the matters in dispute without resort
to a formal hearing. The Commission was not invited to
conciliate any further.
When the dispute came to hearing the Respondent
employer had filed answers which rejected the claims for
telephone and fuel expenses, indicated that the wages due
for September had been paid and rejected any further wage
claims on the basis that the employment contract had been
lawfully terminated on 28 September 1990.
At the outset of proceedings Mr Picton-Warlow, who
appeared for the Applicant, sought leave to amend the claim
so as to embrace severance pay, wages until 9 January 1991.
car expenses for October, November, December and part of
January, and further telephone accounts until 8 November.
There was also a claim for six weeks holiday pay with 17.5%
loading.
Mr O'Sullivan who represented the Respondent employer
opposed all of the extra claims.
The employment contract from which the Applicant seeks
to benefit is somewhat clouded in regard to its specific terms
because it arose from a partnership arrangement and the
general employment arrangements were made by way of
discussion among the major partners. The Applicant was a
minor partner and he was simultaneously an employee of the
partnership but it appears that he was never involved in any
first hand negotiations as to the terms of his employment.
The partnership deed (Transcript. Exhibit — Al) discloses in
its Paragraph 18(b) that L.S.X. Nominees Pty Ltd was the
overall operator and manager of the business of the
partnership and that it should 'co-ordinate' with Messrs G.J.
Erceg and N. Bleus in the 'conduct and day to day
management decisions of the partnership's business".
Mr Picton-Warlow relied on that portion of the deed
together with the evidence of Mr Erceg and Mr Bleus to
argue that the purported termination of the Applicant's
employment by letter dated 28 September 1990 was invalid
because the partners named had not been consulted. The
totality of the evidence given by Messrs Erceg and Bleus and
the Applicant makes it abundantly clear that the day to day
management and the decision making in regard to Jindong
Market Garden were exercised without restraint by the
Sumich brothers, whether acting for L.S.X. Nominees Pty
Ltd or for the Sumich Group Ltd. Indeed if such were not
the case, the management of the enterprise would have been
difficult to effect and the contracts of employment would
have had little business efficacy.
I find from the evidence that notice of termination,
purporting to take effect from 28 September 1990 was
properly given to the Applicant. Whether that notice was in
accordance with the terms of the contract is a question which
can only be answered when I have discovered those terms.
The evidence on that subject is so scant that I am obliged
to look to the behaviour of the parties and to the 'officious
bystander' test in order to imply the terms which are not
immediately obvious.
It was agreed by the parties in running that there was an
entitlement to holiday pay amounting to some $2 841.24. It
was also agreed that a fuel bill for the month of September
amounting to $575.29 should be paid. There can be no doubt
from the Applicant's actions in surrendering the employer's
vehicle and making his own arrangements with the fuel
suppliers that he accepted that his contract was terminated
with effect from 28 September 1990. It is my finding that
payment of telephone accounts was a term of the contract
but it was not reasonable for Mr Reichelt to expect that
phone bills after the end of September would be reimbursed.
On that basis he is entitled to be paid, in my view, for the
calls until the end of September. This would amount to
approximately $700 of the account issued on 19 November
1990, together with $349.12 from the previous billing.
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The letter from Mr Sumich to the Applicant mentioned
•gross negligence' as the reason for the termination of
employment. The questions of summary dismissal for
misconduct with consequent loss of benefits or of repudiation of the contract were not argued before me so I am left
with the assumption that the contract was terminated in
accordance with its terms. It is my finding that an implied
term of this contract would have given one month either way
as a reasonable notice period. When the relationship was
severed, as it was. without prior notice, 1 find that the
Applicant was entitled to one month's pay in lieu.
The practical effect of this finding is minimal given that
payment of a reduced amount via an insurance claim has
already been made. There is nothing in the evidence to
suggest that the contract was varied by the parties agreeing
to reduce the Applicant's monthly salary so that it equated
to the insurance payment. This was apparently a unilateral
action by the Respondent employer.
Mr Reichelt is entitled to the balance of his full monthly
salary, less tax of course, for the month of September and
the payment in lieu of notice which notionally covers the
month of October.
Counsel are invited to draft Minutes of an Order reflecting
the above Decision and forward them to my Associate. If
speaking to those Minutes is required appropriate arrangements will be made.
Appearances:
Mr J. Picton-Warlow (of counsel) appeared on behalf of
the Applicant.
Mr M.D.F. O'Sullivan (of counsel) appeared on behalf of
the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Murray William Reichelt
and
Jindong Market Garden.
No. 1653 of 1990.
COMMISSIONER J.A. NEGUS.
2 May 1991.
Order.
HAVING heard Mr Picton-Warlow on behalf of the
Applicant and Mr O'Sullivan on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby ordersThai the Respondent pay to the Applicant the
amounts set forth hereunder within 3 days of the date
herein.
j
In respect of:
Holiday pay
$2,841.24
Less tax @ 39.75% ... $1,129.39 $1,711.85
2. In respect of fuel for September 1990
$575.29
3. In respect of telephone expenses ... $1,049.12
4. In lieu of notice
$2,052.00
Less tax @ 21.25% ...
436.05 $1,615.95
Total:
$4,952.21
JOHN A. NEGUS,
Commissioner.

Section 29(b)—Notations ofApplicant
Abel S.
Abraham J.
Ackermans P.A.
Adam PJ.
Adams R.M.
Adams S.D.
Ad am son D.W.
Ammoun J.
Australian Workers Union
A//aro J.A.
Ball G.
Barker B.
Bateman B.T.
Benson B.R.
Benz A.
Bhatti S.H.
Bhatti T.H.
Blechvnden B.J.
Bleus N.
Boniface W.
Bonini P.
Borrcllo R.D.
Borton S.
Brailey C.
Bramwell M. G.
Brankovich D.
Braun P.
Bronovich P.
Buckley D.W.
Burgoyne B.E.
Burns F.B.
Burr A.P.

Commissioner

Respondent
Davro Interiors Pty Ltd
Thingz Gifts (Quebec Nominees Pty Ltd)
N. & D. Smith. Munglinup Shearing
Contractors
Glenvista Pty Limited trading as Midwest
Fodder
Spike Holdings Pty Ltd
Wanneroo City Council
(Bob Van Leeuwen) Wentworth Motors
Hospitality Hotels Pty Ltd T/A Hospitality Inn
Geraldton
Australian Health Consultancy Services Pty
Ltd
Rapanui Nominees Pty Ltd
Rocom Pty Ltd trading as Alf Barbagallo
Australian Refractory Ceramics Pty Ltd
Bowater Tutt Industries
Remotely Operated Vehicles Ltd
Pat Glanvilte. Renaissance Perth. Sonelle Pty
Limited Administration Office
David Webster —Brunswick Health Retreat
Direct Commication and Survey Pty Limited
Direct Communication and Survey Pty
Limited
Lithium Australia
Sumich Group Ltd
Forsayth Mining Service
Mindarie Keys Resort Hotel Pty Ltd
Joe Scaffidi and Jim Malloy C/- Monza
Furnishers Pty Ltd
Downing Teal Pty Ltd
Mair & Co. Maylands
Helen Maries Hair Fashions
Mawson Pacific Limited
Dwyer & Thomas
Ausmic Pest Control
Main Roads Department
G. & M. Atwell Pty Ltd
United Cleaning Cgntraclors
B.N. Freind

1755/90
122/91
779/90

Kennedy C.
Halliwell S.C.
Halliwell S.C.
Halliwell S.C.

1726/90
960/90
855/90
47/91

Negus C.
Halliwell S.C.
Halliwell S.C.
Negus C.

106/89
508/91.
2006/90
1633/90
1151/90
342/90

Negus C.
Parks C.
Kennedy C.
Beech C.
Kennedy C.
Negus C.
Halliwell S.C.

2800/89
1654/90
34/91
74/90
387/90

Salmon C.
Halliwell S.C.
Halliwell S.C.
Gregor C.
Negus C.
Gregor C.
Negus C.
Beech C.

314/91
1539/90
443/91
1059/90
1917/90
13/91
1713/90
1494/90
1535/90
10/91

Gregor C.
Negus C.
Negus C.
Gregor C.
Negus C.
Halliwell S.C.
Beech C.
Fielding C
Kennedy C.
Halliwell S.C.

1534/90
1411/90
1412/90

Withdrawn
Withdrawn
Dismissed
Withdrawn
Withdrawn
Dismissed
Dismissed
Withdrawn
Withdrawn
Concluded
Withdrawn
Granted
Withdrawn
Withdrawn
Dismissed
Withdrawn
Dismissed
Dismissed
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Section 29(b) — Notations of—continued
Commissioner
Cane K.
Carson E.
Castro P.
Chadwick W.J.
Chaifield K.J.
Cluff M.D.
Coccaro CM.
Considine RJ.
Cooke N.D.
Cowderv D.
Crake D.J.
Crake R.H.
Cupka J.
Denny D.
Dickinson M.P.
Donbavand D.
Duncan J.F.
Dunn C.J.
Dunstan S.G.
Edwards L.
Edwards R.F.
Evans W.K.
Everest K.D.
Fahv K.
Farrell P.
Federated Miscellaneous
Workers Union
Finlayson C.
Fordliam R.J.
Forrest C.
Forrest M.
Fraser A.J.
Frost M.
Galbraith C.
Gamer V.
Garwood B.
Gebski A.
Golestani P.
Goudie J.A.
Gould P.
Grandia J.Fi
Grant
Gray P.
Grierson U.K.
Gwvnne J.T.
Mali C.
Hall V.
Hall W.L.
Harris J.R.
Haslam S.A.
Hawthorne M.
Hayes J.
Higcins A.R.
Hines A.G.
Holder D.
Hordem H.M.L.
Horsman B.S.
Humphreys W.
Hutchinson T
Hutton T
Iriks A.M.
Jackson P.
Jankowksi M.
■ Jones L.
Jones R.H.
.longedyk R.
Jorgensen J.S.
Jung M.J.
Keys K.J.
Khan Farooq
Kine I.
Kreffl A.
Lamvohee J.
Urn C.G.
Locke A.R.
Madison R.
Mansfield A.C.

Perth City Council
NBFI Western
Cameronics Technology Corporation
Australian Document Exchange
Lindsey Roddan
Manrina Pty Ltd T/A Occasions Boutique
William Wilson Gemmell
R.L. Gordon Nominees Pty Limited
(Australian Sports Publications —Catering
Institute of Australia)
Carpetland Pty Ltd
M.S.S. Guard Services
Stcfanclli Pastoral Co.
Stcfanelli Pastoral Co.
R.S.I. Home Collection
Mayne Nickless Courier Systems trading as
Bike-It Couriers and Kwik Couriers
APV Baker Pty Ltd
Allmark and Associates
The Buckland College Pty Ltd
The Association of Draughting. Supervisory
and Technical Employees Western
Australian Branch
Anthony Hordem T/A Southside Mitsubishi
Mr C. Chakravarty (L.J. Hooker)
G. & N. Brennan trading as Mobile Super
Kleen
Aztec Mining Co. Ltd
Leejames Nominees Pty Ltd
Slatham and Cook
B.J. & C.J. Kinnear
Bunbury Community and Child Care
Association
Cameronics Industries Limited
Thomsons Pty Ltd
The Managing Director. Mctana Minerals NL
The Managing Director. Metana Minerals NL
Taylor Smart
David William Webster and Brunswick
Country Club and In-Health Pty Ltd
Gordon Davies T/A Airey Potter Davies
The Body Shop
Florida Exclusive Pools
Select Travel Services Shop
N. E. and G. R. Brennan
Universal Defence Systems Pty Limited
City Station Pharmacy
Hendry Rac and Court
Peters W.A.
Florida Exclusive Pools
Strata Uvex Safety Pty Ltd
Salvatore Bruno forqualo — Solo Ascot
Sandovers Metals
S.P.D. Distribution
Laubman and Pank Holding Pty Ltd
Wiluna Gold Mines
Chubb Fire —A Division of Chubb Australia
Ltd
N. & G. Brennan —Mobile Super Kleen
Good Samaritan Industries
Oceanway Limited, T/A Deluxe Australia
Oceanway Limited. T/A Deluxe Australia
Australian Health Consultancv Services Ptv
Ltd
Sunstar Holdings Pty Ltd
Readymix Group —transport Division
L. & M. Radiators
MSS Guard Services Ltd
Fadel Holdings Pty Limited trading as
Economic Welding Supply
Sound Business Equipment
Sprinters
Authority for Intellectually Handicapped
Persons
Dominion Mining Limited
Australian Refractory Ceramics Pty Ltd
Callion Mining Pty Ltd
New Age Concepts
Auto Classic (WA) Pty Ltd
John Brown (Betta Sheen Agencies)
Godfrey Virtue and Co.
Bernard Hart Nominees Ltd
Oceanway Limited, T/A Deluxe Australia
Expo Commercial Cleaning Service
Mt Newman Mining Co.
Kennedy Cleaning Service Group
Carpet Land trading as Carpet Leaders Pty Ltd
Richard & Wrench Subiaco/Tarport Pty Ltd

1789/90
1773/90
102/91
1426/90
574/89
1668/90
1563/90
1868/90

Beech C.
Kennedy C.
Fielding C.
Kennedy C.
Fielding C
Beech C.
Parks C.
Halliwel! S.C.

Withdrawn
Withdrawn
Withdrawn
Dismissed
Dismissed
Withdrawn
Concluded
Withdrawn

2126/90
839/90
91/91
90/91
1855/90
1461/90
448/91
1352/90
1611/90
1652/90

Kennedy C.
Halliwel! S.C.
Halliwell S.C.
Halliwell S.C.
Negus C.
Parks C.
Halliwell S.C.
Parks C.
Fielding C.
Beech C.

Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissed
Concluded

1999/90
2034/90
1696/90
1696A/90
247/91
1675/90

Negus C.
Negus C.
Halliwell S.C.
Gregor C.
Gregor C.
Beech C.
Halliwell S.C.
Gregor C.
Fielding C.
Beech C.
Fielding C.
Fielding C.
Negus C.
Fielding C.

1991/90
213/91
1770/90
2036/90
1887/90
1580/90
1974/90
1505/90
1340/90
1771/90
2012/90
1724/90
1913/90
1785/90
15/91
1811/90
882/90

Negus C.
Negus C.
Negus C.
Negus C.
Negus C.
Halliwell S.C.
Halliwell S.C.
Fielding C.
Negus C.
Negus C.
Beech C.
Beech C.
Beech C.
Halliwell S.C.
Kennedy C.
Parks C.
Kennedy C.

Dismissed
Withdrawn
Granted
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissal
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissed
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissed
Withdrawn
Dismissed
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissed
Withdrawn
Withdrawn
Withdrawn

1670/90
1866/90
2161/90
2166/90
1815/90
1556/90
974/90
1759/90
1624/90
992/90
1484/90
16/91
1109/90

Halliwell S.C.
Salmon C.
Beech C.
Beech C.
Negus C.
Salmon C.
Halliwell S.C.
Negus C.
Parks C.
Colcman C.C.
Halliwell S.C.
Gregor C.
Beech C.

2167/90
2004/90
1415/90
1399/90
133/91
380/88
1216/90
1616/90
2164/90
23/91
11/91
1600/90
93/91
1376/90

Gregor C.
Beech C.
Gregor C.
Beech C.
Negus C.
Negus C.
Fielding C
Kennedy C.
Beech C.
Negus C.
Gregor C.
Parks C.
Halliwell S.C.
Kennedy C.

1631/90
75/91
1549/90
193/91
754/90

Withdrawn
Concluded
Dismissed
Concluded

Granted
Dismissed
Granted
Granted
Withdrawn
Granted
Withdrawn
Withdrawn
Withdrawn
Granted
Dismissed
Withdrawn
Withdrawn
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Applicant

Respondent

Claims Investigation Services Pty Ltd
Golden Hotels Pty Ltd
Burgtec Australasia Pty Ltd
Hazart Pty Ltd
Boyup Brook District Hospital
Australian Liquor Marketers
Obibcnd Pty Ltd
Obibend Pty Ltd
R.S.L. War Veterans* Home
Statewide Publishing
Meiyu Australia Pty Ltd trading as The
Freeway Hotel
Darmill Pty Ltd trading as Capricorn Rentacar
Dominion Mining
Konica Business Machines Australia Pty Ltd
Glcnis Bray of D.B. Investments
East Kimberley Fuels
Birkcnhead Pty Ltd
Dominion Mining Ltd
Kerrendale Pty Limited trading as C.S. Scarff
Insurance Agents
Berkeley Challenge Property Services Pty Ltd
Metro Inn
All State Auto Imports Pty Ltd
St Andrew's Greek Orthodox School
St Andrew's Greek Orthodox School
Manjimup Svndicate Cool Stores Co-op &
Co.
Tattersalls Hotel
Chereeba Pty Ltd T/A Swanboume Hotel
Bruce Morris Romily House
Colin Manning and Brian Fletcher
Hemert Pty Ltd trading as Roy Weston
Nationwide Realty
Skywcst Aviation Pty Ltd
The Manager—Pixi Mushrooms
Town Clerk. Perth City Council
Matthew Pavlinovich
The Manager —Pixi Mushrooms
O.D. & E. Pty Ltd
Eastern Goldfield Aboriginal Resource
Agency
Coles-Myer Distribution Centre
Biltfirm Furniture Pty Ltd
Poon Catering
Methodist Ladies College
Perth Sheepskin Company (Taffi Pty Ltd)
Lees Interiors
Runnings Building Supplies
The Western Australian Turf Club
Australian Assay Laboratories Group
The Lakes Hotel
Catco Supply Pty Ltd
Direct Communication and Survey Pty
Limited
Spanbroek J.J.J.
J.L. Herbert/Receiver Manager Roebuck Bay
Resort
Spanhroek T.J.
J.L. Herbert/Receiver Manager Roebuck Bay
Resort
Spicer CJ.
Armadale City Council
Staneer N.
Rapid Ribbon
Simon C.B.
Thomson Trucking Co.
Ta\lor F.
Dominion Mining Pty Ltd
Terry M.D.
Camcronics Technology Corporation
Trim K.
Professional Business Environment
X'adala N.
Mike Gray and Phi! Quartcrmaine Directors of
Resocom Pty Ltd
Narishetti M.P.
Midland Brick Company Pty Ltd
N'crnon A.
Universal Defence Systems
Walker M.G.H.
Regalia Liquor Merchants Pty Ltd
Warner A.G. and Stephens S. O'Roukc Realty Investments
Wutene CCentral Kalgoorlie Gold Mines
Watkins P.A.
Horticultural Industries Australia Limited
Webb C.P.
Satterley & Company Pty Ltd
Narembeen District Memorial Hospital
Wellington KJ.
West IT
Lindau Ford —Hedland Toyota
Wheeler J.F.
Oceanway Limited. T/A Deluxe Australia
Whitefoot L.M.
Coles Myer Limited
Wicks D.J.
Travelpac and Travelrite International (RC
Holdings Pty Ltd)
Wiig N.
Juvena Cosmetics Pty Ltd
Williams D.
Dank/. Furniture
Williams L.
N.S. Nominees and Bordeau Pty Ltd trading
as Toorak Lodge
Wilson MJ.
Global Marine Bismark Sea
Wiseman P.
Topct Pty Ltd T/A Alexander College
W'iton J.
Patrick Mugliston

Number

Commissioner

Resull
Withdrawn
Withdrawn
Withdrawn
Granted
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn

2045/90
1460/90
234/90
1379/90
44/90
2091/90
1780/90
1751/90
1775/90
1740/90
2013/90
202/91
202/91
929/89

Kennedy C.
Halliwell S.C
Gregor C.
Beech C.
Negus C.
Gregor C.
Parks C.
Parks C.
Fielding C.
Negus C.
Negus C.
Halliwell S.C.
Gregor C.
Kennedy C.
Beech C.
Gregor C.
Negus C.
Gregor C.
Halliwell S.C.
Fielding C.
Beech C.
Parks C.
Gregor C.
Gregor C.
Kennedy C.

89/91
1445/90
2204/89
1408/90
1031/90

Gregor C.
Beech C.
Negus C.
Halliwell S.C.
Fielding C.

Granted
Withdrawn
Withdrawn
Granted
Granted

62/90
1846/90
2062/90
1873/90
1847/90
51/91
1183/90
1279/90
300/91
1273/90
1993/90
191/91
1470/90
2037/90
12/91
1468/90
1614/90
495/90
1410/90

Gregor C.
Beech C.
Beech C.
Halliwell S.C.
Beech C.
Gregor C.
Gregor C.
Salmon C.
Beech C.
Gregor C.
Kennedy C.
Negus C.
Beech C.
Halliwell S.C.
Fielding C.
Kennedy C.
Beech C.
Gregor C.
Halliwell S.C.

1735/90

Negus C.

Dismissed
Withdrawn
Withdrawn
Granted
Withdrawn
Withdrawn
Dismissed
Withdrawn
Granted
Withdrawn
Withdrawn
Granted
Concluded
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissed
Withdrawn

1734/90

Negus C.

1705/90
1730/90
145/91
2096/90
101/91
72/91
333/91

Halliwell S.C.
Kennedy C.
Halliwell S.C.
Fielding C.
Fielding C.
Negus C.
Negus C.
Beech C.
Salmon C.
Halliwell S.C.
Salmon C.

1385/90
249/91
97/91
2135/90
1769/90
1716/90
1601/90
1602/90
1756/90
1791/90
1591/90

1741/90
1609/90
246/91
1692 & 1693/
on
yu
259/91
576/90
1748/90
320/91
1712/90
2160/90
2117/90
2145/90
1699/90
2137/90
1310/90
885/90
61/91
1768/90

Dismissed
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Granted
Withdrawn
Withdrawn
Withdrawn
Concluded
Withdrawn
Granted
Granted
Withdrawn

Withdrawn
Withdrawn
Withdrawn
Withdrawn
Dismissed
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn

Gregor C.
Gregor C.
Parks C.
Negus C.
Fielding C.
Beech C.
Kennedy C.
Kennedy C.

Withdrawn
Withdrawn
Withdrawn
Withdrawn
Withdrawn
Granted
Withdrawn
Withdrawn

Beech C.
Beech C.
Beech C.
Gregor C.
Gregor C.
Fielding C.

Withdrawn
Granted
Concluded
Withdrawn
Withdrawn
Withdrawn
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Section 29(b)—Notations of—continued
Applicant
Worley R.
Wren M.P,
Yeong Y.F.A.
Young G.A.
Zalm B.V.

Respondent

Number

Norman and Glenda Brennan —Mobile Super
Kleen
Barbeques Galore
Sun Panel Beaters 1988
PT Computer Profession (Retail) Pty Limited
Department of Community Services

1669/90

Halliwell S.C.

Grunted

1442/90
198/91
1988/90
1655/90

Beech C.
Halliwell S.C.
Halliwell S.C.
Negus C.

Concluded
Withdrawn
Granted
Withdrawn

CONFERENCES—
Matters arising out of—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Workers' Union, West
Australian Branch, Industrial
Union of Workers
First Party
David Edward Bushell
Second Party
and
Thiess Contractors Pty Lid.
No. C 219 of 1991.
COMMISSIONER J.F. GREGOR.
6 May 1991.
Order.
WHEREAS the Commission conducted a conference in
Perth on the 24 April 1991, to assist the parties to resolve
the dispute over the termination of the employment of David
Edward Bushell by Thiess Contractors Pty Ltd from its
operation al the Granny Smith Gold Project; and
WHEREAS ihe Commission was told that the services of
David Edward Bushell were terminated on or about the 12
April 1991 for unsafe work practice following an incident
which occurred in the pil in the said mine on the said day;
and
WHEREAS at the commencement of the conference the
parties advised the Commission that they would accept its
recommendation for the resolution of the dispute between
them; and
WFtEREAS the Commission upon hearing the parties has
recommended that the employment of David Edward
Bushell be restored by Thiess Contractors Pty Ltd but on
certain terms and conditions; and
WHEREAS the said terms and conditions are that the
employment be for a specific period of three months during
which time the said worker agrees to abide by the terms and
conditions of the Thiess General Safety Instructions, the site
safety instructions for the Granny Smith Gold Project and
the owners site safety instructions; and
WHEREAS at a time fourteen days before the end of the
said three month employment contract, the Company should
conduct a review of the work practices of the said worker
and that if he has complied with the safety procedures and
aforesaid that his employment then continue past the
completion of three months; and
WHEREAS the said worker has agreed that if during the
period of three months he breaches any of the said safety
instructions then his employment would terminate;
Now therefore, the parties having requested the Commission to reduce the terms of their agreement to an Order, the
Commission pursuant to the powers contained in the
Industrial Relations Act 1979. and by consent doth hereby
order —
(1) Thiess Contractors Pty Ltd offer a new employment contract to David Edward Bushell for a

(2)

(3)

(4)

(5)

[L.S.]

Commissioner

Result

period of three months commencing on the 26
April 1991;
David Edward Bushell be reinducted into the
safety procedures to be used on the Granny Smith
Gold Mine Project or otherwise to be made fully
aware by the Company Management of his
responsibilities for safety;
That not less than fourteen days before the
expiration of the term of this Order as provided in
(1) hereof, the Company should review the work
performance of David Edward Bushell and advise
him whether it intends to continue his contract of
employment after the completion of the said three
month period. The advice of such review to be
advised forthwith to the Union and to this
Commission.
Proven breach of any of the safety rules applying
on the Granny Smith Project by David Edward
Bushell will terminate this Order so that Thiess
Contractors Pty Ltd would be no longer bound to
continue the employment prescribed by it.
Any dispute over the terms of this Order to be
raised with the Western Australian Industrial
Relations Commission.
(Sgd.) J.F. GREGOR.
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Builders' Labourers' Federated Union of
Workers, Western Australian Branch
and
Geraldton Building Company Pty Ltd.
No. C 240 of 1991.
BUILDING TRADES (CONSTRUCTION)
AWARD 1987
No. R14 of 1978.
COMMISSIONER A.R. BEECH.
29 May 1991.
Order.
HAVING heard Mr S. Billing and Mr J. Reid on behalf of
the Applicant and Mr A. Bajada on behalf of the
Respondent, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders —
. That employees employed by or on behalf of
Geraldton Building Company Pty Ltd in carrying out
the construction work at the St John of God Hospital
site al Hermatage Street, Geraldton. be paid a site
allowance of $1.40 per hour to compensate for all
special factors and disabilities in connection with the
* said work in lieu of and in substitution for all special
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rates and conditions prescribed in Clause 24 of the
Earthmoving & Construction Award No. 10 of 1963
and Clause 9(1) of the Building Trades (Construction)
Award 1987 No. 14 of 1978, except subclause (f)
Explosive Powered Tools and subclause (w) Heavy
Blocks, with effect from commencement of construction until such work is complete.
(Sgd.) A.R. BEECH.
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of Western Australia
(Association of Workers)
and
Building Management Authority
(No. C 152 of 1991)
Australian Electrical. Electronics, Foundry & Engineering
Union (Western Australian Branch)
and
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
— and —
Building Management Authority
(No. C 166 of 1991)
COMMISSIONER A.R. BEECH.
15 May 1991.
Reasons for Decision.
THE COMMISSIONER: These matters concern a claim by
the applicants in each case for a site allowance to apply to
the construction of the Beechboro Primary School at West
Beechboro. A conference was convened of the parlies at
which agreement was reached.
The Primary School consists of five buildings of relative
standard construction including classrooms and an administration block. Construction commenced in January 1991
and is due for completion in June 1991. The value of the
project is S2 m and will employ a maximum of 50 persons.
The Commission was informed of problems relating to
dust control which had become such that it had been
necessary to attempt to control it by the spraying of a
papier-mache compound. The site is open and exposed to
the prevailing winds and some associated difficulties were
brought to the attention of the Commission.
The parties agreed that a site allowance of $0.80c would
be appropriate. The Commission, with some reservation
approved the allowance agreed to. The reservation extends
to the level of the allowance compared to allowances
generally for similarly related areas (see the comments of
the Commission in The Australian Builders' Labourers'
Federated Union of Workersv.Universal Constructions, 70
WAIG 4462 at 4464). Notwithstanding, the Commission
recognises that the establishment of a rate for site allowance
purposes is not an exact science and is. on this occasion,
prepared to ratify the agreement of the parties.
Accordingly an order will issue in the terms of that
agreement.
Appearances: Mr S. Billing and Mr D. Hicks on behalf
of the applicants.
Ms M. Bolitho on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of Western Australia
(Association of Workers)
and
Building Management Authority
No. C 152 of 1991
Building Trades (Construction) Award 1987 R 14 of 1978
COMMISSIONER A.R. BEECH.
15 May 1991.
Order.
HAVING heard S. Billing on behalf of the Applicant andM.
Bolitho on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the agreement reached between the parties to
pay employees employed by or on behalf of the
Respondent in carrying out the construction work at
West Beechboro Primary School site at West Beechboro, a site allowance of $0.80c per hour to compensate
for all special factors and disabilities in connection
with the said work in lieu of and in substitution for all
special rates and conditions prescribed in Clause 9 (1)
of the Building Trades (Construction) Award No. R 14
of 1978, excepting subclauses (f) Explosive Powered
Tools, (o) Cleaning Down Brickwork and (w) Heavy
Blocks, with effect from the commencement of work
on the site until the work is complete, be and hereby
ratified.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics, Foundry & Engineering
Union (Western Australian Branch)
and
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Building Management Authority
No. C 166 of 1991
Engineering Trades (Government) Award 1967 Nos. 29, 30
and 31 of 1961 and 3 of 1962
and
Sheet Metal Workers (Government) Award 1973 No. 31 of
1973
COMMISSIONER A.R. BEECH.
15 May 1991.
Order.
HAVING heard Mr S. Billing and Mr D. Hicks on behalf
of the Applicants and Ms M. Bolitho on behalf of the
Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders —
That notwithstanding the provisions of the Engineering Trades (Government) Award 1967 and the Sheet
Metal Workers (Government) Award 1973 employees
who are employed by the Respondent on the West
Beechboro Primary School site. Shall be paid a site
allowance of $0.80c for each hour worked in lieu of all
special rates and provisions. This Order shall take
effect as from the commencement of the project and
shall terminate at the completion of that project.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of Western Australia
(Association of Workers)
and
Building Management Authority
No. C 153 of 1991.
Australian Electrical, Electronics Foundry and Engineering
Union (Western Australian Branch)
and
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Building Management Authority.
No. C 1000 of 1990.
COMMISSIONER A.R. BEECH.
15 MAY 1991.
Reasons for Decision.
THE COMMISSIONER: The above applications sought a
conference to discuss the claims of the applicants in each
case for a site allowance to be applied at the construction
of the TAFE College at Joondalup. The Commission
convened a conference of the parties at which agreement
was reached and the Commission issued an Order reflecting
that agreement.
The Commission was informed that the construction of
the TAFE College was at its first stage with work
commencing in December 1990. It is due for completion in
early 1992. It employs approximately 60 persons and has a
contract value of approximately $7 m. The Commission was
informed that dust control had proved necessary because of
the extensive re-development of the whole area. The
Commission was informed of problems associated with Fine
dust throughout the site. Further, access to the site was said
to be restricted due to nearby re-development. Problems
have been encountered because of the prevailing wind which
was not impeded by the natural bushland. Some mention
was made of insect control problems.
The parties assessed the allowance applicable as $1.00
and the Commission, being conscious of the conditions set
down in the Sapri decision (print F1975), and the state wage
principles enunciated by the Commission in Court Session
in its state wage decision of September 1989 together with
the principles set out by the Full Bench of the Commission
in the Alcoa case (68 WAIG 1690) believes that amount to
be appropriate. An Order will issue in the terms agreed by
the parties.
Appearances: Mr S. Billing and Mr D. Hicks on behalf
of the applicants.
Ms M. Bolitho on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of Western Australia
(Association of Workers)
and
Building Management Authority.
No. C 153 of 1991.
BUILDING TRADES (CONSTRUCTION) AWARD 1987
R 14 of 1978.
COMMISSIONER A.R. BEECH.
15 MAY 1991.
Order.
HAVING heard S. Billing on behalf of the Applicant and
M. Bolitho on behalf of the Respondent, the Commission,
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pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That the agreement reached between the parties to
pay employees employed by or on behalf of the
Respondent in carrying out the construction work at the
Joondalup TAFE College site at Joondalup, a site
allowance of $1.00 per hour to compensate for all
special factors and disabilities in connection with the
said work in lieu of and in substitution for all special
rates and conditions prescribed in Clause 9 (1) of the
Building Trades (Construction) Award No. R 14 of
1978, excepting subclauses (f) Explosive Powered
Tools, (o) Cleaning Down Brickwork and (w) Heavy
Blocks, with effect from the commencement of work
on the site until the work is complete, be and hereby
ratified.
(Sgd.) A.R. BEECH,
Commissioner.

[L.S.]

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics Foundry and Engineering
Union (Western Australian Branch)
and
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Building Management Authority.
No. C 1000 of 1990.
ENGINEERING TRADES (GOVERNMENT) AWARD
1967
Nos. 29, 30 and 31 of 1961 and 3 of 1962.
and
SHEET METAL WORKERS (GOVERNMENT) AWARD
1973
No. 31 of 1973.
COMMISSIONER A.R. BEECH.
15 May 1991.
Order.
HAVING heard Mr S. Billing and Mr D. Hicks on behalf
of the Applicants and Ms M. Bolitho on behalf of the
Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders —
That notwithstanding the provisions of the Engineering Trades (Government) Award 1967 and the Sheet
Metal Workers (Government) Award 1973 employees
who are employed by the Respondent on the Joondalup
TAFE College site, shall be paid a site allowance of
$1.00 for each hour worked in lieu of all special rates
and provisions. This Order shall take effect as from the
commencement of the project and shall terminate at the
completion of that project.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Master Builders' Association of Western Australia (Union
of Employers) on behalf of
Woodlands Constructions Pty Ltd
and
Building Trades Association of Unions of Western Australia
(Association of Workers).
No. C 149 of 1991.
BUILDING TRADES (CONSTRUCTION) AWARD
No. 14 of 1978.
ENGINE DRIVERS' (BUILDING & STEEL CONSTRUCTION) AWARD
No. 20 of 1973.
EARTHMOVING & CONSTRUCTION AWARD
No. 10 of 1963.
COMMISSIONER A.R. BEECH.
2 May 1991.
Order.
HAVING heard Mr K.F. Richardson on behalf of the
Applicant and Mr M.J. Keogh on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That employees employed by, or on behalf of
Woodland Constructions Pty Ltd to carry out construction work on the St Brigids School construction site,
Toodyay Road, Midland, shall be paid a site allowance
of $1.20 per hour worked to compensate for all special
factors and disabilities in connection with construction
work on the said site in lieu of and in substitution for
all special rates and conditions prescribed in Clause
9(1) of the Building Trades (Construction) Award
1987, Clause 24 of the Engine Drivers' (Building and
Steel Construction) Award No. 20 of 1973, and Clause
24 of the Earthmoving and Construction Award No. 10
of 1963, except those prescribed in subclauses 9 (1) (f)
and 9(l)(w) and (l)(ag) of the Building Trades
(Construction) Award 1987, with effect from the
commencement of work on the site and until the work
is completed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of Western Australia
(Association of Workers)
and
Panorama Homes Geraldton Pty Ltd.
No. C 116 of 1991.
BUILDING TRADES (CONSTRUCTION)
AWARD 1978
No. R14 of 1978.
COMMISSIONER A.R. BEECH.
29 May 1991.
Order.
HAVING heard Mr S. Billing and Mr J. Reid on behalf of
the Applicant and Mr A. Bajada on behalf of the
Respondent, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders —
That employees employed by or on behalf of
Panorama Homes Geraldton Pty Ltd in carrying out the
construction work at the Dry Powder Plant site at
Goulds Road, Narngulu, be paid a site allowance of
$1.00 per hour to compensate for all special factors and
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disabilities in connection with the said work in lieu of
and in substitution for all special rates and conditions
prescribed in Clause 9(1) of the Building Trades
(Construction) Award 1987 No. 14 of 1978, except
subclause (f) Explosive Powered Tools and subclause
(w) Heavy Blocks, with effect from commencement of
construction until such work is complete.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Forest Products, Furnishing and Allied Industries, Industrial
Union of Workers, W.A.
and
Lincoln Furniture.
No. C 208 of 1991.
COMMISSIONER A.R. BEECH.
6 May 1991.
Order.
WHEREAS the Commission convened a Conference pursuant to Section 44 of the Industrial Relations Act 1979; and
Whereas the respondent, although duly summoned, failed
to attend the Conference, and the Conference proceeded in
the absence of the respondent; and
Whereas the Commission was informed that an industrial
dispute exists between the applicant union and the respondent company over the termination of a member of the
union, and the intention of the union to query the adequacy
of any termination payments made to that union member;
and
Whereas the applicant union has been advised by the
respondent that it has a financial incapacity to meet any such
claim; and
Whereas the applicant union has sought the production of
documents proving the assertion of the respondent company,
which documents have not been produced; and
Whereas the Commission is of the opinion that the request
of the applicant union is reasonable and necessary for the
purposes of further conciliating the dispute between the
parties;
Now therefore I, Commissioner of the Western Australian
Industrial Relations Commission, pursuant to the powers
contained in Section 27 of the Act, do hereby order—
That the respondent shall, by close of business on
Wednesday the 8th May 1991, supply the Forest
Products, Furnishing and Allied Industries Industrial
Union of Workers, W.A., at 110 Charles Street, Perth
WA 6000, with a copy of;
(i) an income and expenditure statement for at least
the preceding twelve month period;
(ii) a balance sheet for at least the last twelve monthly
period; and
(iii) any other material which supports the statement
said to have been made by the respondent to the
union that it does not have sufficient financial
resources to satisfy any claim for additional
payments which may be made by it in relation to
this application.
And the Commission hereby further orders that the
application be adjourned sine die to await the advice
of the applicant.
(Sgd.) A.R. BEECH,
[L.S.)
Commissioner.
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CONFERENCES—
Matters referred—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Australian Agricultural Machinery Group.
No. CR 57 of 1991.
COMMISSIONER R.N. GEORGE.
7 May 1991.
Reasons for Decision.
This is a matter referred to the Commission pursuant to
Section 44 of the Industrial Relations Act 1979 (the Act).
The matter is described in a Memorandum of Matters for
Hearing and Determination in the following terms:
"The applicant union claims that the termination of
employment of the employee Mr Zaksek was unfair
and seeks an Order from the Commission directing the
employer to reinstate the employee and that such
reinstatement be without loss of service or entitlements.
The employer denies the claim and objects to the
Order as sought."
In summary the issue is that Mr Zaksek was terminated
by the respondent employer on 23 November 1990,
following approximately llfz years service, due to a
downturn in business. The need to reduce the number of
employees engaged by the respondent employer and the
reasons for its decision are not disputed by the Applicant
union. What is in dispute, in the Applicant union's
submission, is that the first on last off principle specified in
the "Second Tier Agreement" reached between the Applicant union and the Respondent employer should have been
adhered to. Had this been the case, it is said, Mr Zaksek
would have been retained ahead of two other employeesMr Mark Warren and Mr Gary Frost.
Mr Clarke for the Applicant union acknowledged that the
first on last off principle under the Second Tier Agreement
was qualified so as not to take precedence over the need to
retain an efficient and productive operation. The employees
necessary to maintain an efficient and productive operation
are to be determined, in his submission, on an examination
of their relative skills and efficiencies.
In support of his argument Mr Clarke called three
witnesses, Mr Frank Zaksek and two former employees of
the respondent employer, Mr George Robert Wilkinson and
Mr Robert William Perrin.
Mr Zaksek gave evidence that he is the holder of a
tradesman's certificate under the Tradesmen's Rights
Regulations Act 1946-1973, in the classification of first
class welder. He identified for the record a copy of the
certificate which was tendered as Exhibit 2. For eight of his
17'/: years with the respondent employer Mr Zaksek held
the position of leading hand. For the latter seven years of
his employment he held the position of divisional leading
hand. During this time Mr Zaksek said that the majority of
his work was supervisory but that he also did hands on work
as required. While the past few years of his employment was
in what was known as bay 16, Mr Zaksek informed the
Commission that he had also worked in bays 1-15, wherever
metal work was required. The only areas of the factory in
which Mr Zaksek said that he had not worked were painting
and fibre glassing.
Mr Zaksek's evidence was that he was not informed of
the reasons why he had been selected for retrenchment but
he assumed that it could have related to the fact that he was
on a higher rate of pay than others who were retained. He
did not believe that at least two of the others, Mr Warren
and Mr Frost, possessed superior skills in comparison to
himself. Specifically in respect of Mr Warren, Mr Zaksek
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expressed the view that he was a better tradesman than Mr
Warren whom he said required supervision. He refrained
from making a direct comparison with Mr Frost as that
employee had only been with the company for 1 ll2 years and
he had not observed him doing other than normal production
work. On that basis, however, Mr Zaksek could not
understand how Mr Frost could be considered by the
Respondent employer to be more versatile or capable than
he and questioned whether his engineering skills had been
overlooked because of his lengthy period in a supervisory
role.
Under cross-examination Mr Zaksek said that he had been
aware that retrenchments were to occur and of the terms of
the "second tier agreement" as it related to the selection
process. He also said that he worked out the four week notice
period given in accordance with the award and although
aware that Messrs Warren and Frost were to be retained, did
not question his selection at any time with his employer and
did not seek the assistance of the union until one week prior
to the end of his notice. Mr Zaksek said that he had not
questioned his selection for retrenchment with the Respondent employer because it would have been a "waste of
time" and "wouldn't achieve anything anyway" (transcript
page 12).
Mr Wilkinson, a former employee of the respondent
employer, gave evidence that during 15'/2 years with the
company he had worked in Mr Zaksek's section for some
seven to eight years. During this time he had observed him
in the exercise of welding and some boilermaking skills. Mr
Wilkinson also gave evidence that he had known Mr Warren
for some time and in comparison considered Mr Zaksek to
have a "little bit more knowledge and expertise" (transcript
page 15). He also said that Mr Zaksek was able to work
unsupervised whereas, in his observation, Mr Warren could
not. Under cross-examination Mr Wilkinson acknowledged
that in addition to welding he had also observed Mr Warren
doing other work in assembly and painting but was not
aware of other skills or trade qualifications that he may have
possessed.
Mr Perrin gave evidence that he had worked for the
respondent employer for twenty two years and seven months
progressing from first class welder to supervisor, the latter
position being held for some ten years until his retrenchment
which occurred about the same time as that of Mr Zaksek.
Mr Perrin said that he knew Messrs Zaksek, Warren and
Frost and would have retained Mr Zaksek ahead of both Mr
Warren and Mr Frost on comparative ability. In his
assessment Mr Zaksek possessed superior welding skills to
Mr Warren and Mr Frost, the latter being engaged on
"jobbing work" and unable to work without supervision.
He was not, however, asked for his views when the decisions
about who would be retrenched were being made.
Under cross-examination Mr Perrin agreed that in the
latter six months of his employment his role had altered
from one of being a joint factory supervisor to one where
he was in fact deputy to the Works Manager, Mr Southern,
tl'.e person who was responsible for identifying the employees to be retrenched. Mr Perrin also agreed that his
responsibility for some ten years was for the processing side
of the employer's operations and that apart from three or
four times every six months when there was no work in the
welding area, Messrs Zaksek, Warren and Frost worked in
another area under a different supervisor. Despite this Mr
Perrin maintained that he would have expected to have been
consulted by Mr Southern about who should be identified
for retrenchment, particularly as Mr Warren had earlier
worked under him as a welder when he (Mr Perrin) was a
leading hand.
Mr Tomlinson for the Respondent employer submitted
that for the Commission to intervene in the decision of the
company to terminate the employment of Mr Zaksek, it
would have to be satisfied that the decision was such as to
enable a conclusion to be drawn that the legal right of the
employer had been exercised so harshly or oppressively
against that employee as to amount to an abuse of that right
(65 WAIG 385). He also referred to the right of the employer
to choose its own employees ((1957) AR 273), the onus on
the applicant to establish that intervention is warranted (69
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WAIG 1027 and 60 WAIG 401 and see also 67 WAIG 733)
and the requirement that the question of whether a dismissal
is harsh, unjust or unreasonable be determined on the facts
as they appear at the relevant time (80 ALR 455). Mr
Tomlinson was referred by the Commission to the decision
of the Industrial Appeal Court in The Amalgamated Metal
Workers and Shipwrights Union of Western Australia and
The Operative Painters' and Decorators' Union of Australia,
West Australian Branch, Union of Workers and Australian
Shipbuilding Industries (WA) Pty Ltd (67 WAIG 733)
dealing with the question of the selection of employees for
retrenchment. However, neither he nor Mr Clarke for the
Applicant union chose to address the Commission on that
matter or its implications in relation to the matter now under
consideration.
Mr Tomlinson provided an outline of the circumstances
faced by the Respondent employer in finding itself with the
difficult task of reducing the number of employees in its WA
factory from fifty eight to ten and the need to match the
skills of those to be retained to the objective of continuing
to service its market (albeit a seriously diminished market)
with the full product range upon which its business was
built. Of the ten employees to be retained, four were required
to have welding skills. In view of the basis upon which the
Respondent employer planned to continue its operations,
however, a key criterion in the selection process was said
to be versatility through the possession of a range of skills.
In this context Mr Tomlinson submitted that Mr Zaksek
possessed welding and supervisory skills, Mr Warren
possessed skills in welding, boilermaking, spray painting
and assembly and Mr Frost possessed skills in welding,
boilermaking, and assembly. Mr Tomlinson submitted that
Messrs Warren and Frost were preferred to Mr Zaksek
because of the greater flexibility and relevance of their
skills. Mr Zaksek's competence, attitude and personality
were not in question.
Evidence was called on behalf of the Respondent
employer through Mr David Wayne Hughes, Director and
person in charge of Western Australian and South Australian
production and Mr Peter Southern, the Works Manager.
Mr Hughes gave evidence that he had been with the
Respondent employer for some sixteen years, working his
way up to Director from the factory floor and that he knew
the employees in the factory. He confirmed the seriousness
of the position of the company which had seen production
cut by 80%, causing it to rationalize its operations by closing
its factories in Queensland and Victoria, by reducing its
South Australian operations to the point where only two
employees remained and by reducing the number of its
factory employees in Western Australia from fifty eight to
ten. His evidence was that the way in which the ten
employees to be retained in Western Australia factory were
selected was for Mr Southern to prepare a list of the
employees considered to be the most versatile having regard
for seasonal production requirements and their skills in
processing, welding, assembly and painting. This task was
said to have taken in excess of a week following which, Mr
Hughes went through the list with Mr Southern, person by
person, to confirm the final selection. In Mr Hughes' view,
Mr Warren was to be preferred over Mr Zaksek because of
his greater range of his skills which include welding,
assembly and painting. Mr Frost was preferred because of
his involvement in research and development. Both persons
were also said to have boilermaking skills which are
important but in limited circumstances. In the case of Mr
Frost, Mr Hughes said that he in fact held a ticket in
boilermaking. The exclusion of Mr Zaksek from the list of
employees to be retained was not questioned by Mr Hughes
with Mr Southern.
When asked about the affect of an Order from the
Commission that Mr Zaksek be reinstated, Mr Hughes
answered that such an Order would go against "what we
believe to be our best judgement'" (transcript page 45) and
result in the termination of another employee as there was
no scope to absorb numbers above the present establishment.
Mr Southern gave evidence that he is the Works Manager
for the Respondent employer with responsibility for hiring
and firing, arranging production schedules, ordering, quality
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control and liaison with management. He is the most senior
employee on the factory floor having worked his way up to
that position from his original appointment as a first class
welder. He had been in the employ of the Respondent
employer for some eighteen years and prior to the November
1990 retrenchments and directly supervised some thirty
eight employees which included Messrs Zaksek, Warren and
Frost.
Mr Southern confirmed what had been said by Mr Hughes
about the process and criteria which lead to the selection of
the employees to be retrenched in November 1990 and the
skills possessed by Messrs Warren and Frost. Both were said
to be paid as first class welders under the award but are not
ticketed as is the case with Mr Zaksek. Mr Southern
conceded that he was not aware that Mr Zaksek was a
ticketed welder, but when questioned, informed the Commission that this knowledge did not provide a reason to alter
the decisions already taken. Mr Southern made specific
mention of the fact that Mr Warren was one of only two
employees with experience on the beef feeding line from
fabrication through to assembly (a task said to require the
involvement of both employees) and that Mr Frost was the
only employee with the boilermaking skills required on a
new line of work carried out by the respondent employer
described as outside "jobbing work". Mr Southern conceded that Mr Zaksek was not provided with reasons why
others were retained in employment ahead of him and said
that the decision was not questioned by Mr Zaksek or his
union until early in 1991. He further said that nothing had
been revealed in the course of the hearing that caused him
to doubt the decision to retain Messrs Warren and Frost
ahead of Mr Zaksek and that if Mr Zaksek was to be
reinstated there would be a need to select another employee
for retrenchment in his place. He further said that it was
possible that the person to be selected in such circumstances
would not be either Mr Warren or Mr Frost as the skills they
possessed in addition to their welding skills would still be
required.
The principles which guide the Commission in the
determination of matters such as this are set out in Appeal
No. 1 of 1987 between the Amalgamated Metal Workers and
Shipwrights Union of Western Australia and The Operative
Painters' and Decorators' Union of Australia, West Australian Branch, Union of Workers, appellants and Australian
Shipbuilding Industries (WA) Pty Ltd, respondent.(supra) In
that matter His Honour the President Mr Justice Brinsden
said:
"With perhaps the omission of Sysderf, Commissioner Martin appears to have approached the resolution of the issues in respect of each employee by
determining whether the particular employee had been
unfairly dismissed in all the circumstances of the case
because the dismissal was harsh, oppressive or unfair.
That approach is justified by Undercliffe Nursing
Home v. the Federated Miscellaneous Workers' Union
of Australia 65 WAIG 385 and in particular at 386
where in my own judgement I referred to Walsh J. in
North West Council v. Dunn 126 CLR 247 at 263
where His Honour pointed out that the question to be
investigated is not a question as to the respective legal
rights of the employer and the employee but a question
whether the legal right of the employer has been
exercised so harshly or oppressively against the
employee as to amount to an abuse of the right. Where
the ground for dismissal is redundancy it would be
expected that the burden of establishing that ground
would lie upon the employer but having discharged that
burden it would be up to the employee or the union
acting on his behalf to discharge the burden that the
exercise of the employer's right of dismissal had been
exercised harshly or oppressively against the particular
employee as to amount to an abuse of that right, bearing
in mind of course the provisions of Section 26(1) of the
Act that in the exercise of its jurisdiction the
Commission shall act according to equity, good
conscience, and the substantial merits of the case
without regard to technicalities or legal forms."
(67 WAIG 733 at 734)
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In this matter the ground for dismissal is not in dispute.
The onus therefore rests on the Applicant union to
demonstrate that the employer's right had been exercised so
harshly or oppressively against Mr Zaksek as to amount to
an abuse of that right.
The basis upon which employees are to be selected for
retrenchment by the Respondent employer is set out in a
Memorandum of Agreement recorded in the Commission as
part of the process leading to a 4% wage increase for
employees of the Respondent employer in accordance with
the March 1987 State Wage decision of the Western
Australian Industrial Relations Commission in Court Session (Exhibit A). While the Agreement submitted to the
Commission as Exhibit A is between the Respondent
employer and the then named Australian Society of
Engineers, Moulders and Foundry Workers Industrial Union
of Workers WA Branch, its application in respect of
members of the Applicant union was not contested. In fact
the Applicant union submitted an extract from that
Agreement to the Commission as Exhibit 1 to demonstrate
its position on the procedure to be followed. The passage
from the Agreement relevant in this matter is set out below:
"The parties have agreed that on occasions where
staff levels are to (be) reduced due to shortage of work
the principle of "last on first off" by classification is
adopted wherever practicable in the judgement of the
employer but shall not take precedent (sic) over the
need to retain an efficient and productive operation.
They further agree that if practicable in the judgement
of the employer, the options of early retirement or
voluntary retrenchment shall be allowed."
This agreement is not in conflict with what is said by the
Industrial Appeal Court when reviewing the Commission's
role in deciding questions of who should be selected for
retrenchment. In this regard Olney J. said:
"Length of service may in some cases be a relevant
factor and indeed in some cases be the decisive factor
but for the Commission to apply the concept of last on,
first off without considering the substantial merits of
the case would be to abrogate its statutory responsibility and would itself amount to an error in law."
(67 WAIG 733 at 738)
As to the test of whether the respondent employer
exercised its right to terminate the employment of Mr
Zaksek so harshly or oppressively as to amount to an abuse
of that right, the President Mr Justice Brinsden observed that
as a matter of practical reality the test could be narrowed in
circumstances such as those now before the Commission to
the one issue of whether it is shown that the dismissal is not
fairly made because other workers are more appropriate for
selection. In this regard his Honour the President said —
"It is a managerial prerogative to decide who should
go but in exercising that right the respondent was
obliged not to behave harshly or oppressively in respect
of any particular employee. It is said that the learned
President of the Full Bench of the Commission in the
decision that's under appeal has restricted the operation
of the test by narrowing it to one issue whether it has
been shown that the dismissal was not fairly made
because other workers were more appropriate for
selection. I do not read the judgement in that way. In
my view all the learned President was doing was
considering the matter as a matter of practical reality
in the light of the facts of this particular case. The
comparative test was the only sensible test to make if
it was to be shown that the particular dismissals were
harsh or oppressive."
(67 WAIG 733 at 735)
Olney J. also said in respect of this matter:
"It seems to me that it is not only just and equitable
but patently obvious that in a situation where it is
admitted that there must be a reduction in the
workforce the person who complains that he is selected
must demonstrate that some other person should have
been selected before him. If this were not so the
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situation would arise (as the President observed) that
the employer would effectively be prevented from
exercising his undoubted right to reduce the number of
employees."
(67 WAIG 733 at 737)
In the instant matter there is little conflict in the evidence.
The need to reduce the work force is unchallenged. Evidence
called on behalf of Mr Zaksek concentrated on his ability
as a welder and the fact that he performed that work in nearly
all sections of the workplace with limited supervision. Mr
Zaksek himself was in fact a supervisor, The comparisons
between Mr Zaksek and Messrs Warren and Frost made by
witnesses for the Applicant union, however, were concerned
only with their relative skills as welders and their ability to
do the work unsupervised. Evidence given by witnesses for
the Respondent employer as to that necessity for flexibility
in its employees through the possession of a range of skills
matched to its needs and as to the range of skills possessed
by Messrs Warren and Frost, was not shaken by crossexamination or by evidence called on behalf of the
Applicant union. Nor was anything put to indicate that Mr
Zaksek possessed similar skills to a degree or at all (except
in welding) which demonstrated that his selection for
retrenchment was unfair by comparison.
Mr Clarke for the Applicant union placed emphasis on
unfairness arising out of the respondent employer's failure
to inform its employees in detail as to the criteria against
which they were assessed. While this should have occurred
and would have assisted employees to better understand
their position and to challenge their selection at the time, the
evidence was that employees were aware that the most
versatile employees would be retained (transcript page 48).
The failure of the Respondent employer to communicate this
in more detail in the course of the selection process and in
advising employees of their retrenchment does not of itself
raise an issue of unfairness sufficient to justify the
intervention of this Commission.
Having regard for all of the material before the
Commission and its obligations in accordance with Section
26 of the Industrial Relations Act 1979 I conclude that the
burden of establishing that the employer's right of dismissal
has been exercised so harshly or oppressively against Mr
Zaksek as to warrant intervention by the Commission has
not been satisfied and that the application should be
determined by an Order of dismissal.
Appearances: Mr W. Clarke appeared on behalf of the
Applicant union.
Mr A. Tomlinson appeared on behalf of the Respondent
employer.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Australian Agricultural Machinery Group.
No. CR 57 of 1991.
COMMISSIONER R.N. GEORGE.
7 May 1991.
Order.
HAVING heard Mr W. Clarke on behalf of the Applicant
union and Mr A. Tomlinson on behalf of the Respondent
employer, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders —
That the application be dismissed.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian
Branch)
and
Bains Harding Insulation and Others.
No. CR 181 of 1991.
The Metal and Electrical Trades Construction (Burrup
Peninsula) Consolidated Order No. CR 181 of 1991.
COMMISSIONER R.N. GEORGE.
26 April 1991.
Order.
HAVING heard Mr J. Ferguson on behalf of the Applicants
and Mr M. Crofts on behalf of the Respondents, and by
consent, the Commission, being satisfied that the matter is
consistent with the Restructuring Principles enunciated by
the State Wage Case decision —September 1989 and
pursuant to the powers conferred on it by the Industrial
Relations Act 1979 hereby issues the following Order—
(Sgd.) R. N. GEORGE,
[L.S.]
Commissioner.

1.-Title.
This Order shall be known as the Metal and Electrical
Trades Construction (Burrup Peninsula) Consolidated Order
No. CR 181 of 1991 and shall replace Order Nos. C 899 of
1990, C 1284 of 1988 and C 20 of 1987.
2. —Arrangement.
1. Title
2. Arrangement
2A. State Wage Case Principles —September 1989
3. Intent
4. Area and Scope
5. Term
6. Terms and Conditions of Employment
7. Distant Work and Living Out Allowance
8. Site Disability Allowance
9. Special Rates
10. Safety Footwear
11. Travel Allowance
12. Special Conditions of Employment Payment
13. Miscellaneous Allowances
14. Hours
15. Rest Period
16. Meal Interval
17. Cyclone Procedure
18. Christmas Leave and Travel
19. Project Disputes Procedure
20. Safety Procedures
21. Saving
22. No Extra Claims
23. Liberty to Apply
Schedule of Respondents
2A. —State Wage Case Principles —September 1989.
It is a term of this Order that the Unions undertake, for
the duration of the Principles determined by the Commission in Court Session in Application No. 1940 of 1989, not
to pursue any extra claims, award or over-award, except
when consistent with State Wage Principles.
3. —Intent.
Agreement has been reached for the terms of this Order
with contractors, unions and employees thereby enabling a
constructive and co-operative approach to industrial relations.
02359-6
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Furthermore, specific provisions are established to assist
in that approach and to ensure a minimum of non-productive
time for any reason and that the objectives of productivity,
efficiency and a satisfying and harmonious work environment are met.
The Unions also commit that there shall be "no extra
claims" in accordance with Clause 22. —No Extra Claims
of this Order.
It is the intention of the parties to constantly work towards
the achievement and enhancement of those objectives by all
measures available to them, including adherence to the
provisions of this Order at all times.
4. —Area and Scope.
This Order shall apply to employees of the Respondents
named herein and covered by either the Metal Trades
(General) Award 1966, No. 13 of 1965 engaged on
construction work defined in Clause 5. —Definitions of Part
I —General of the said award or the Electrical Contracting
Industry Award R 22 of 1978 on site at the Burrup Peninsula
as part of the North West Shelf Gas Project in the
classifications named in the said awards.
5. —Term.
The term of this Order shall be for the duration of the
construction of the L.N.G. Train 3 of the project and
supporting utility systems, the Goodwyn Related Onshore
facilities and any other construction work which occurs
concurrently on the site and shall take effect from the
beginning of the first pay period commencing on or after 12
April 1991.
6. —Terms and Conditions of Employment.
Except as provided in this Order the terms and conditions
of employment shall be either in accordance with the Metal
Trades (General) Award 1966, No. 13 of 1965, Part
II —Construction Work or the Electrical Contracting Industry Award R 22 of 1978 whichever applies according to its
scope for the nature of the work being performed.
7. —Distant Work and Living Out Allowance.
(1) Where an employee is engaged or selected or advised
by an employer to proceed to construction work on the
Burrup Peninsula and that work is at such a distance that
he/she cannot return to his/her home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay $275.00 per
week to cover the expenses reasonably incurred by the
employee for board and lodging.
The quantum prescribed in this subclause may be
reviewed by the parties after a period of six months from 1
October 1987 and every six months thereafter subject to
rent, caravan hire and caravan site charge movements in
Karratha.
(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the employee
is absent from work without reasonable excuse and in such
a case, where the board and lodging is supplied by the
employer, he/she may deduct from moneys owing or which
may become owing to the employee an amount equivalent
to the value of that board and lodging for the period of the
absence.
(3) Employees who qualify for the allowance prescribed
in subclause (1) of this clause and who elect to lawfully
return home in the event of a Christmas shut-down or over
the Easter break or for a period of annual leave or rest and
recreation leave shall be entitled to be paid the allowance
prescribed in subclause (1) of this clause.
(4) Employees engaged on work to which this Order
applies and who qualify for rest and recreation leave in
accordance with subclause (8) of Clause 7. —Distant Work
of Part II —Construction Work of the Metal Trades
(General) Award or subclause (7) of Clause 21. —Distant
Work of the Electrical Contracting Industry Award shall be
entitled to such leave after 10 weeks' continuous service in
lieu of the four months' continuous service provided therein.
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8. —Site Disability Allowance.
To compensate for conditions which exist and exceed
those conditions which are provided for within the Award,
including excessive dust, heat and extremes of terrain, an
employee shall be entitled to a payment of $1.31 per hour
for each hour worked.
9. —Special Rates.
In addition to the allowance prescribed in Clause 8. —Site
Disability Allowance, of this Order, employees shall be paid
$2.82 per hour for each hour worked. This amount shall be
in lieu of all special rates and allowances prescribed by the
Award.
10. —Safety Footwear.
(1) Each employee when commencing on site shall be
entitled to the supply of one pair of safety boots as a free
issue.
(2) Each employee shall be entitled to a payment of 10
cents per hour for each hour worked to enable him to
maintain and replace his/her safety footwear as necessary.
(3) It is a condition of employment that employees wear
and maintain in good condition their safety footwear. It is
recognised by the parties to this Order that failure to observe
these regulations may result in disciplinary action.
11. —Travel Allowance.
Employees performing work to which this Order applies
shall, in lieu of the provisions of subclause (7) of Clause
7. —Distant Work of Part II —Construction Work of the
Metal Trades (General) Award 1966 or subclause (9) of
Clause 21. —Distant Work of the Electrical Contracting
Industry Award R 22 of 1978, be paid a travel allowance
of—
$15.50 per day if residing in Roebourne, or
$9.80 per day if residing in Karratha.
Provided that the allowances prescribed herein shall not
be payable where the employer provides transport.
12. —Special Conditions of Employment Payment.
(1) Subject to the conditions prescribed herein, an
employee who is ready, willing and available for work on
each day Monday to Saturday for not less than 54 hours per
week, except for an employee engaged on shift work and
who works as directed by his/her employer, shall be entitled
to a payment at the rate of $118.50 per week. Provided that
an employee engaged on shift work shall work not less than
54 hours over his/her rostered week.
This payment shall accrue weekly and be only paid in
consequence of termination of employment.
(2) An employee who in any week, but for absence on
paid leave in accordance with the award would have
qualified to accrue the payment under subclause (1) of this
clause, shall be entitled to accrue such payment notwithstanding the absence on leave.
(3) An employee who is absent in any week, other than
in accordance with subclause (2) of this clause, shall be
entitled to accrue that portion only of the payment
prescribed in subclause (1) of this clause, calculated by
reference to the time worked in that week in accordance with
subclause (9) hereof.
(4) The payment prescribed in subclause (1) of this clause
shall be forfeited in any week in which an employee engages
in industrial action.
Provided that, in any week in which industrial action
occurs after an employee has complied with the provisions
of Clause 19. —Project Disputes Procedure of this Order, an
employee shall forfeit only that portion of the payment as
is referable to the period of industrial action, calculated in
accordance with subclause (9) hereof.
(5) An employee engaged on site for less than one week
shall accrue the payment of the allowance only for those
days which he/she worked within that week, calculated in
accordance with subclause (9) hereof.
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(6) An employee commencing or terminating employment with his/her employer after the beginning of a week
shall accrue the payment on the basis of the number of hours
worked within that week, calculated in accordance with
subclause (9) hereof.
(7) In the case of termination for misconduct or where the
employee fails to give notice in accordance with the award,
the payment will not accrue for that week.
(8) An employee who works in excess of 54 hours per
week shall be paid an additional $2.19 per hour for each hour
so worked.
(9) For the purposes of this clause payments which may
accrue or be forfeited for any portion of a week shall be
made on the basis of $2.19 per hour.
13. —Miscellaneous Allowances.
(1) An allowance of 37 cents per hour shall be paid to a
welder using "air arc"' whilst so engaged for each hour
worked in addition to the wage to which he/she is otherwise
entitled under his/her contract of employment.
(2) An employee who is required to perform work on
pre-heated steel at temperatures between 100C to 150C
within tarpaulin shelters shall be paid, in addition to any
other allowances to which he/she is entitled, a-special
payment of 33 cents per hour whilst employed on such work.
(3) An employee who is required to perform work within
pipes or piles or beneath the annular ring of the L.N.G. tanks
or in pressure vessels shall be paid, in addition to any other
allowances to which he/she is entitled, a special payment of
$1.24 per hour while employed on such work.
Provided that an employee required to perform welding
work inside pipes or piles shall be paid an allowance of
$2.16 per hour while employed on such work in lieu of the
allowance prescribed herein.
(4) An employee engaged upon welding or grinding or air
arc gouging on 9% nickel steel within the confines of the
L.N.G. tanks shall be paid a special payment of 37 cents per
hour while employed on such work in lieu of all disabilities
associated with the work. Provided that this allowance shall
not be cumulative with the allowance prescribed in
subclause (1) of this clause.
(5) A welder engaged on flux core arc welding shall be
paid in addition to any other allowances to which he/she is
entitled a special payment of 48 cents per hour while
employed on such work in lieu of all disabilities associated
with such work.
(6) An allowance of—
(a) $36.40 per week if engaged on welding of pipes
or vessels to AS 1210 standard or equivalent;
(b) $30.90 per week if engaged on stainless steel or
aluminium alloy pipe welding to A.N.S.I. B-31-3
standard or 9% nickel steel welding on L.N.G.
tanks;
(c) $24.70 per week if engaged on other pipe welding
to A.N.S.I. B-31-3 standard or on flux core arc
welding;
(d) $18.50 per week if engaged on welding of tanks
to A.P.I. 650 or A.P.I. 620 standard;
and for all purposes to a welder special class in
consideration for the work he/she is required to carry out on
site in addition to the wage to which he/she is otherwise
entitled under his/her contract of employment.
(7) An allowance of 70 cents per hour flat for each hour
worked whilst engaged as laggers on the application of
lagging on Cryogenic Insulation of piping, equipment and
vessels on site up to and including vapour barrier.
This allowance is in consideration of all factors associated
with the work including but not limited to the requirement
to work to exacting tolerances, the additional skill requirements and the responsibility which must be exercised.
14. —Hours.
(1) Notwithstanding the provisions of Clause 13. —Hours
of Part I —General of the Metal Trades (General) Award
1966 or Clause 11. —Hours of the Electrical Contracting
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Industry Award R 22 of 1978 the employer and the
employee may agree to accrue up to a maximum of 5
Rostered Days Off to be taken at a mutually agreed time.
If agreement cannot be reached the shop steward/union
shall be involved.
Provided that should the services of an employee
terminate with any such accrued Rostered Days Off not
taken he/she shall be given payment in lieu of those days.
(2) (a) This subclause applies only to an employee to
whom Clause 7. —Distant Work of Part II — Construction
Work of the Metal Trades (General) Award 1966 or Clause
21. —Distant Work of the Electrical Contracting Industry
Award R 22 of 1978 applies.
(b) Notwithstanding the provisions of Clause 13. —Hours
of the Metal Trades (General) Award 1966 or Clause
11. —Hours of the Electrical Contracting Industry Award R
22 of 1978 any work that is performed by an employee in
excess of thirty eight hours in a week but which does not
exceed forty hours in that week shall be deemed to be part
of the ordinary hours of work for which the ordinary weekly
wage is prescribed.
(c) (i) An employee who works in excess of thirty eight
ordinary hours in any week shall accrue an entitlement to
twenty four minutes paid leave with respect to each such
twenty four minutes worked in excess of seven hours thirty
six minutes per day provided the maximum accrual in any
week shall not exceed two hours.
(ii) The leave so accrued shall be taken with the rest and
recreation leave to which an employee is entitled pursuant
to subclause (4) of Clause 7. —Distant Work and Living out
Allowance of this Order, provided that should the services
of an employee terminate with any such accrued leave not
taken he/she shall be given payment in lieu of that leave.
15. —Rest Period.
(1) Employees engaged on work to which this Order
applies shall be entitled to one break of 10 minutes each
morning and one break of 10 minutes each afternoon.
(2) When an employee is required to work overtime after
the usual ceasing time for the day or shift for 2 hours or
more, he/she shall be allowed to take a crib break of
20 minutes in duration which shall be paid for at ordinary
rates immediately after such ceasing time and thereafter,
after each 4 hours of continuous work, he/she shall be
allowed to lake a crib time of 20 minutes in duration which
shall be paid for at ordinary rates.
(3) An employer and employee may agree to any variation
of the provisions of this clause to meet the circumstances
of the work in hand provided that the employer shall not be
required to make payment in excess of the time prescribed
for rest periods in this clause.
16. —Meal Interval.
Notwithstanding the provisions of paragraph (f) of
subclause (1) of Clause 13. —Hours of Part I —General of
the Metal Trades (General) Award 1966 or the provisions
of paragraph (e) of subclause (1) of Clause 11. —Hours of
the Electrical Contracting Industry Award R 22 of 1978 and
subject to agreement between the employer and the
employee an employee may be required to work for up to
6 hours without a meal interval.
17. —Cyclone Procedure.
(1) Notwithstanding the provisions of the awards and
subject to the provisions of this clause, the following shall
apply when, because of a cyclone, the employer stands down
those employed under this Order.
(2) Each employee who —
(a) at the commencement of the cyclone period
reports for and remains at work until otherwise
directed by the employer; and
(b) following the "all clear" resumes duty in accordance with the direction of the employer;
shall be paid for the normal rostered ordinary time and
overtime hours occurring during the stand down.
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(c) Notwithstanding the provisions of this subclause,
an employee who prior to the stand down due to
a cyclone has commenced an overtime shift shall
be paid what would have been earned on that shift
but for the stand down.
(3) An employee who, on any day during the cyclone
stand down —
(a) is required for work and is requested to do so by
his/her employer; and
(b) is not willing or available to work when so
requested;
is not entitled to pay for that day.
(4) An employee who is required to remain at or who is
called out to work during the period of time in which the
operation has been stood down because of a cyclone shall
be paid for all time worked at penalty rates but not so as to
exceed a maximum of double time, unless the day concerned
is a public holiday in which event the maximum payment,
subject
to other provisions of this Order, shall not exceed
2,/2 times the single time rate.
(5) (a) After the "all clear" has been given each employee
shall be notified by the employer of—
(i) the time at which normal operations are to resume;
and
(ii) the time at which employees are to resume work;
and
an employee who does not present for work at the
time referred to in subparagraph (ii) is in respect of that
day only entitled to payment for time worked.
(b) The notification to be given by the employer to the
employee pursuant to paragraph (a) of this subclause may
be per medium of written notice or by special announcement
broadcast by radio and/or television provided that such an
announcement is repeated at not less than hourly intervals
on at least two occasions prior to the then stated time at
which normal operations are to be resumed.
(6) Where, on the day following the resumption of normal
operations or on any subsequent day an employee cannot,
because of damage caused to the operations by the cyclone
be usefully employed, the employer may stand the employee
down without pay.
18. — Christmas Leave and Travel.
Employees who qualify for the provisions of subclause
(4) of Clause 7. —Distant Work and Living Out Allowance
of this Order may return to their home or to Perth or to any
other place at Christmas —
(1) By availing himself/herself of the entitlement to
leave and travelling prior to the next accrual
period; or
(2) By availing himself/herself of leave and travelling
in advance but, if by service subsequent to the
taking of leave, an entitlement to that leave and
travelling does not accrue, any payment of
ordinary pay for the period of leave and the cost
of air fares shall be refunded to the employer
unless the services of the employee are terminated
by the employer through no fault of that employee.
For the purposes of this provision the employer
may deduct any amount to be refunded from any
moneys otherwise due to the employee under
his/her contract of employment.
19. —Project Disputes Procedure.
Disputes Procedure
All parties understand the importance of the Project and
in the interests of continued smooth running agree that every
endeavour will be made to resolve disputes by using the
following procedures.
The parties agree at all times to abide by the following
procedure and work will continue without any industrial
action while the parties seek resolution.
Note 1; Site contractors acknowledge that as negotiations
proceed during the following procedure it may be necessary
to report back to, or gain instruction from, the workforce.
However, where such meetings are required, the unions
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agree to minimise disruption and shall obtain the agreement
of management about timing and the venue for the meeting
otherwise work shall continue as normal.
Note 2: Contractors or their representatives shall make
themselves available upon the request of the Shop Steward
so as to quickly deal with the grievance or claim being
raised. However, all parties need to understand that the
process of negotiation and consultation takes time.
Note 3: The employer shall ensure that all practices
applied during operation of the procedure are, in accordance
with safe working practices and consistent with established
custom and practice at the workplace.
Note 4: Sensible time limits shall be allowed for the
completion of steps 2 and 3 hereof. However, unless
mutually agreed between the parties at the time, these steps
could take up to three (3) working days providing the State
Union Official(s) to be involved is/are available in that time
to participate in direct negotiation.
1. The employee and/or his/her Shop Steward shall
discuss any claim and/or grievance with his/her foreperson
or supervisor.
2. If the matter is unable to be resolved the Shop Steward
shall discuss any claim or grievance with the staff member
responsible for industrial relations. If the matter remains
unresolved then it shall be brought to the attention of the
Contractor's Project Manager.
3. In the event of such negotiations not resolving the claim
or grievance the Shop Steward shall involve the appropriate
State Union Official who shall meet with the employer and
participate in direct negotiations in an attempt to resolve the
matter. The employer may seek the assistance of the
Confederation of Western Australian Industry in a further
attempt to resolve the matter through direct negotiation.
If the matter is not resolved by negotiation in accordance
with steps 2 to 3 hereof, the parties shall record the matter(s)
which remain in dispute and that this procedure has been
complied with for the purposes of subclause (4) of Clause
12. —Special Conditions of Employment Payment of this
Order.
4. In order to allow for the peaceful resolution of
grievances the parties shall be committed to avoid stoppages
of work, lockouts or any other bans or limitations on the
performance of work while steps 2 to 3 are being followed.
5. Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the
dispute.
Demarcation
In the event of two or more unions competing for the same
work and an issue of demarcation arises, the following
procedure should apply.
All unions agree that as different unions claim different
work around the country, rather than the competing unions
resorting to industrial action in support of their claims, they
will maintain the manner or method of carrying out the work
immediately prior to the claims being made and will resolve
inter-union disputes by negotiation.
Where the union parties are unable to resolve the
demarcation they will agree to refer the matter to the
Western Australian Industrial Relations Commission or the
Australian Industrial Relations Commission.
No party shall be prejudiced as to final settlement by the
continuance of work in accordance with this procedure.
Contractors acknowledge that they will work all employees in accordance with their trade/licence or skill competence and recognise employees will be worked within their
assigned classifications.
Furthermore, where the nature of the work requires or
where circumstances arise, an employer may require a
non-tradesperson to undertake duties of a routine or general
nature which he/she would not normally perform within
his/her classification but for which he/she is competent.
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In such circumstances the employee will be paid at the
higher rate of pay for which he/she is classified.
20. — Safety Procedures.
1. Employee Health and Safety Representatives
Subject to the provisions of the Occupational Health,
Safety and Welfare Act 1984:
(i) Each Main Subcontractor will have an Employee
Health and Safety Representative and Deputy (the
Deputy to relieve during the absence of the Health
and Safety Representative), in each major construction area who will represent all employees
employed by both the Subcontractor and Lower
Tier Subcontractor in that area.
(ii) Any employee may contact the Management or
Health and Safety Representative as he/she requires. If a Health and Safety Representative does
not have the required knowledge in a specific
field, he/she may call upon a person within that
contract who has the appropriate knowledge or,
subject to authorisation by his/her Supervisor, to
contact a person outside that Contract who has the
appropriate knowledge.
(iii) Each Health and Safety Representative shall meet
weekly with the Subcontractor's nominated
Safety Co-ordinator to discuss the Subcontractor's
Safety Programme.
(iv) If it becomes apparent that more than one (1)
Employee Health and Safety Representative is
required on a Contract because of the nature of the
job, further discussions will take place between
the parties. (KJK, Subcontractor and Unions).
(v) There will not be any deduction of wages for time
spent on safety matters by the Health and Safety
Representative when the time so spent has been
authorised by his/her employer.
(vi) Each Health and Safety Representative will be
identified by an appropriate sticker which will be
affixed to his/her safety helmet.
2. Area Safety Advisory Committee
(i) An Area Safety Advisory Committee shall be
established in each major construction area.
The Area Safety Advisory Committee will consist of the
KJK Area Manager, KJK Accident Prevention Advisors,
Subcontractor(s) nominated Safety Co-ordinators and Employee Health and Safety Representative(s) working within
the defined area. There shall be one Employee Health and
Safety Representative for each Subcontractor working
within the defined area.
Each subcontractor representative(s) shall only be required to attend one Area Safety Advisory Committee each
fortnight.
(ii) Subcontractor(s) shall be designated to an Area Safety
Advisory Committee based on the area within which the
majority of the subcontractor's work is to be performed.
(iii) The Area Safety Advisory Committee Meeting will
be held fortnightly with a duration normally of one (1) hour.
The Area Safety Advisory Committee shall review the
safety performance within that area.
3. Safety Disputes Settlement Procedure
Subject to the provisions of the Occupational Health,
Safely and Welfare Act 1984 the following procedures shall
apply in addition to those matters set out elsewhere in this
clause for the resolution of safety grievances at the work
place and shall be "the relevant procedure" for the purposes
of Section 24 of the said Act.
It is the intention of this procedure to prevent injury and
to eliminate disputes likely to cause stoppages of work and
loss of earnings.
Note: Nothing in this procedure prevents an employee
from refusing to work where he/she has reasonable grounds
to believe that to continue to work would expose him/her
or any other person to a risk of imminent and serious injury
or imminent and serious harm to his/her health.
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In such cases the employee shall forthwith notify his/her
immediate supervisor and safety representative.
Safety Grievance Procedure
(i) Employees shall raise problems of a safety nature with
their Foreperson or Supervisor in the first instance.
Where and employee encounters what he/she believes to
be a safety hazard or is allocated work to perform in what
he/she considers constitutes an unsafe situation, he/she shall
immediately advise his/her Foreperson or Supervisor and
the work process in question shall not be carried out until
such time as the matter has been finally determined except
under such conditions as are agreed between the parties.
(ii) Supervisor shall immediately discuss the matter with
the employee with a view to resolving the problem without
delay.
(iii) Should the safety grievance remain unsolved, the
Management of the employees concerned, the Health and
Safety Representative with that employer in that area, and
a KJK Accident Prevention Advisor, shall meet and inspect
the work area to ascertain a resolution to the safety
grievance.
(iv) If the safety grievance is still not resolved, the
Construction Safety Branch Inspector and the appropriate
official of the Union or Unions concerned shall be advised
by the Subcontractor. The Construction Safety Branch
Inspector may be requested by any of the parties to advise
on the application and interpretation of the Occupational
Health. Safety and Welfare Act 1984 and the Occupational
Health. Safety and Welfare Regulations 1988. Nothing
herein shall limit the parties' rights under the Occupational
Health. Safety and Welfare Act 1984.
(v) All parties shall endeavour to maintain continuous
productive work for those employees not in the immediate
area concerned. Employees who have refused work or have
been removed from the immediate area where a safety
hazard exists, may be allocated by the subcontractor,
alternative work in another area in accordance with Section
27 of the Occupational Health, Safety and Welfare Act 1984.
(vi) Provided the above safety grievance procedure is
complied with, entitlements to pay and other benefits shall
continue in accordance with Section 28 of the Occupational
Health. Safety and Welfare Act 1984.
4. Minimum Scaffold Requirements
(i) Proper access, kickboards and planks are to be lashed
to have uniformity of scaffolding around the site. Kickboards are required to be installed on all working platforms
that exceed 3 metres in height.
(ii) When a licenced scaffolder is required to supervise the
erection of scaffolding and the licenced scaffolder is
completely satisfied that the requirements have been met (no
bent tubes, frames, etc.), he/she will affix his/her personal
tag to such scaffold.
(iii) Any scaffold to be built above six (6) metres from
the ground must be erected under the direct visual
supervision of a licenced scaffolder.
(iv) Any tubular scaffolding to be built, as referred to in
Schedule 6 of the Occupational Health, Safety and Welfare
Regulations 1988. must be erected under the direct visual
supervision of a licenced scaffolder.
(v) All incomplete scaffolds will have a sign placed on
them stating:
DANGER-KEEP OFF
SCAFFOLDERS ONLY
(vi) Scaffolders are not expected to erect any scaffolding
if there is insufficient material, or if the material for the
scaffolding is of a sub-standard nature.
(vii) Scaffolding erected in an unworkman-like manner
will not be acceptable on the site.
(viii) Unauthorised persons shall not interfere with
scaffolds.
(ix) A person shall not do the work of an unlicenced
scaffolder unless:
(a) He/she has been issued with a "permit" by a KJK
on-site Accident Prevention Advisor following
advice from the employer that the proposed
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unlicenced scaffolder has had suitable experience.
Suitable experience shall mean that a person has
had a minimum of 3 months experience in
construction work.
(b) He/she works under the visual supervision of a
licenced scaffolder on work defined in points (iii)
and (iv) above.
An unlicenced scaffolder may perform scaffolding
work on work other than scaffolding work defined in
points (iii) and (iv) above, without the requirement to
work under the visual supervision of a licenced
scaffolder.
(x) Only persons authorised in accordance with the above
procedures shall erect scaffolding work.
5. Unsatisfactory Equipment
(i) Employees shall not be required to use unsafe or
unsatisfactory rigging or scaffolding equipment.
(ii) All chain slings shall be clearly marked with their safe
working load.
(iii) KJK shall provide an area away from the work site
where any unsatisfactory scaffolding and rigging gear may
be deposited after the employer concerned has been notified.
6. Transport on Site
No employee shall ride in the back of a vehicle which
does not have suitable seating and adequate covering.
7. Excavations or Trenches
An employee shall not enter an excavation or trench, as
referred to in Division 4 of Part 9 of the Occupational
Health, Safety and Welfare Regulations 1988, unless that
excavation or trench has been inspected by an inspector of
the Construction Safety Branch or a KJK Site Accident
Prevention Advisor.
8. Excavation and Driving of Pegs Procedure
Prior to any excavation or peg driving below grade is
commenced anywhere on the site, details of the proposed
excavation location, method and reasons are to be submitted
to KJK for approval in accordance with the Excavation
Permit Procedure.
Under no circumstances shall any excavation or peg
driving proceed until the employee carrying out the work has
an approved permit which he/she has signed and the
excavation area has been marked showing any other services
in the area.
No employee is expected to perform such work unless
he/she has a copy of the Excavation Permit in his/her
possession.
21. —Saving.
Neither this Order nor any part thereof shall be used by
the employers or the unions before any Industrial Tribunal
or in private negotiation in respect of proceedings by or
against any other employer or union as it is recognised that
the conditions of this Order relate only to the special and
isolated circumstances which exist in respect to construction
work on the Burrup Peninsula.
22. —No Extra Claims.
It is a condition of this Order that the unions undertake
for the term of this Order not to pursue any extra claims in
respect to construction work on the Burrup Peninsula except
for progressive updating of existing matters to include all
applicable State Wage Case Decisions and consistent with
State Wage Case Principles.
23. —Liberty to Apply.
Liberty is reserved to the Unions to make application to
the Commission in regard to a claim for flexibility in the
taking of RDO's and other accumulated leave, and the
granting of Annual Leave Travel Assistance for Non Distant
Employees.
Schedule of Respondents
Bains Harding Insulation.
Baulderstone Hornibrook Pty Ltd.
CBI/Concrete Constructions Joint Venture.
Cape Modern Joint Venture.
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Decmil Engineering and Construction (Aust) Pty Ltd.
Eglo Engineering Pty Ltd.
Geraldton Building Company Pty Ltd.
James Watt (Electrical) Pty Ltd.
Thiess Special Projects—TKK Joint Venture.
O'Donnell Griffin/Kent Joint Venture.
Ralph M. Lee (W.A.) Pty Ltd.
Simon Carves Australia.
Thiess Contractors Pty Ltd.
Transfield Pty Ltd.
United Construction Pty Ltd.
Walter Wright (WA) Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and The Construction, Mining and
Energy Workers' Union of Australia, Western Australian
Branch
and
Saipem W.A.
No. CR 214 of 1991.
METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965
AND THE ENGINE DRIVERS' (BUILDING AND STEEL
CONSTRUCTION) AWARD
No. 20 of 1973.
COMMISSIONER R.N. GEORGE.
30 May 1991.
Reasons for Decision.
THE COMMISSIONER: This matter came before the
Commission by way of an application by the Amalgamated
Metal Workers and Shipwrights Union of Western Australia
claiming site conditions to apply to employees of Saipem
W.A. being members of or eligible to be members of that
union while they are engaged on alterations to the fuel
bunkering system at the Fremantle North Quay. In the
course of proceedings leave was granted to the Construction,
Mining and Energy Workers' Union of Australia, Western
Australian Branch to be joined as a party to the application.
The claim as presented to the Commission seeks the
following:
1. A site allowance of $2.20 for each hour worked.
2. The provision of clean work clothes on a daily
basis.
3. Safety boots to be provided on a fair wear and tear
basis.
4. Bluey jackets.
5. Payment of meal money for time worked in excess
of ordinary hours on a daily basis, irrespective of
hours worked.
6. Replacement of tools, free of charge, lost while
working over water.
The work to be performed includes the removal and
replacement of sections of existing pipework forming part
of the North Quay bunkering facilities. The Commission
was informed that 85% of the work is to be carried out under
the wharf. The balance of the work to be carried out above
the wharf involves some excavation to expose underground
pipes at the eastern end of the North Quay and work on pipes
suspended on the outside of the old Fremantle traffic bridge.
The project was originally scheduled for a period of some
18 weeks but on indications at the time of the hearing of this
matter, it was estimated that delays for various reasons
would push that schedule out to approximately 21 weeks.
The work force on the job is expected to peak at 20 and for
some three to five days during which sections of piping are
to be replaced on the old Fremantle traffic bridge, work will
be carried out around the clock. The estimated cost of the
project is in the vicinity of $500,000.00.
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The principles which guide the Commission and the
parties in dealing with claims of this nature are reviewed in
earlier decisions of the Commission as presently constituted
in the Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth (as it then was) and
O'Donnell Griffin (68 WAIG 1314). What was said in that
matter remains relevant and forms part of the background
against which the application now before the Commission
is determined.
In summary, there is an onus on the Applicant unions to
establish that conditions on this particular site are not
contemplated in the awards which apply. In respect of the
Crane Driver on this site who is covered by the Engine
Drivers' (Building and Steel Construction) Award No. 20
of 1973, this entails consideration in accordance with Clause
28. —Site Allowance of that award and the rules set out in
what is known as the Sapri Decision (Print F1957). In
respect of all other employees the rules to be applied are set
out in Alcoa of Australia Limited and Electrical Power
Transmission and Others vs Amalgamated Metal Workers
and Shipwrights Union of Western Australia and the
Electrical Trades Union of Workers of Australia (Western
Australian Branch), Perth (as it then was) (68 WAIG 1690).
The context in which these rules are to be applied is
ascertained from the dicta of the Commission in Court
Session in its September 1988 State Wage Case Decision:
"We are concerned at the ease with which those
engaged in the construction industry reach agreement
on site allowances, which are not only regularly in
excess of those fixed in other parts of the nation, but
are often for perceived disabilities, which as the New
South Wales Industrial Commission pointed out in
Ermani Construction Pty Ltdv.The Australian Workers' Union, New South Wales Branch (unreported:
App. 240/87— 15 March 1988), hardly fit the ordinary
meaning of that term. Whilst the awards in the
construction industry contain provisions for awarding
a site allowance, that ought not to be taken as a licence
for a wage rise under the guise of a disability
allowance. To this end the Commission will not
endorse site allowances which are struck on the
premise that other employees on the site are in receipt
of a site allowance of the same magnitude. Site
allowances must bear a direct relationship to the work
environment and to the disabilities experienced. It does
not follow that all trades operating on a site will suffer
the same level of disability for the duration of a project.
We adopt the position set down by the Full Bench of
the
Commission
in
Alcoa of Australia
Ltdv.Amalgamated Metal Workers and Shipwrights
Union of Western Australia and Others [(1988) 68
WAIG 1690] with respect to site allowances generally
and thereby disclaim any continuing relevance of a line
of cases which were founded on "comparative allowance justice"."
-..rs
(68 WAIG 2412 at 2415)
Nothing was said by the Commission in Court Session in
its September 1989 State Wage Case Decision (69 WAIG
2917) to vary this approach.
All parties submitted that the nature of the project is such
that it is not possible or desirable to distinguish its various
phases or the employees on site and that any allowance
determined should apply to all employees on site for the life
of the project.
I turn now to deal with the claims before the Commission—
1. Site Allowance:
This claim is for an allowance of $2.20 for each
hour worked. This is based, on the submissions of
the Applicant unions, on the conditions under
which the work is to be performed and an
assessment of an amount to compensate for those
conditions by reference to an allowance of $1.70
for each hour worked being paid to employees of
the Fremantle Port Authority for work on the
reconstruction of North Quay berth nine, which is
in the vicinity of the work now under consideration.
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The employees subject to the claim are said by
the Applicant unions to be working in circumstances quite different to those normally experienced in the industries covered by the awards
which apply to the site and are not contemplated
within the provisions of those awards. The
majority of the work involves working over water
either from fixed or temporary platforms under the
wharf or at heights on the outside of the old
Fremantle traffic bridge. The work under the
wharf is accessed through man-holes in the wharf
platform which have fixed ladders leading to
walk-ways constructed close to the high water
level. Movement on the walk-ways is often
restricted and necessitates climbing under or over
parts of the wharf structure or walking in a stooped
position. The work itself includes the cutting and
removal of sections of pipework of some 30
centimetres in diameter which has been in place
for some 40 years carrying diesel or oil as part of
the North Quay bunkering system. The pipework
is lagged with material coated with a substance
which is oily to the touch and which tends to retain
dirt or dust which comes into contact with it. In
some sections of the wharf where live sheep have
been loaded for export, there is animal excreta and
dust from grain feed in significant quantities
which adds to the unpleasant nature of the work.
There are holes and cracks in the wharf decking
through which water and dirt are washed during
inclement weather or when the wharf is being
washed down with pressure hoses. Fumes are
present in the confined spaces under the wharf
when pipework is being cut and this is exacerbated
by the burning of diesel and oil residue in the
pipes. Dirt is a significant disability arising from
the nature of the cladding outside and the oil
residue inside the sections of pipe removed.
Working platforms can be subject to immersion
by the wash from passing boats, particularly at
high tide, and in a number of situations work is
required to be performed in difficult cramped
positions with limited natural lighting. It is
necessary to manhandle the pipe sections, which
can be up to four metres in length, in these
difficult conditions to and from locations where
a mobile crane can be utilised.
For the Respondent employer, Mr Brown did
not disagree that the conditions under which the
work is being performed are not contemplated
within the awards applying to the work in question
and observed that the quantum of any allowance
to be determined was a matter for the Commission, if it was of the view that the tests to justify
the payment of such an allowance could be
satisfied. Fie did however, make the following
points in relation to the project:
(a) All employees, with the exception of the
Crane Driver, are being paid under Part
II —Construction Work of the Metal Trades
(General) Award 1966, No. 13 of 1965, that
being the part of the award generally applied
in this industry in the non-workshop environment.
(b) In addition to the ordinary wage under the
award, employees engaged on the project
receive a construction allowance of $28.70
per week as prescribed under subclause
(4)(a)(i) of Clause 10. —Wages, of Part
II — Construction Work, of the Metal Trades
(General) Award 1966, No. 13 of 1965 for
employees engaged on the "construction of
a large industrial undertaking or any large
civil engineering project". In Mr Brown's
submission, it is arguable that the lower rate
of $15.20 per week payable to an employee
engaged otherwise on construction work
falling within the definition of Construction
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Work in Clause 5. —Definitions, of Part
I —General, of the award should apply. The
higher rate is being paid, on Mr Brown's
submission, in recognition of "industrial
realities" (transcript page 15) associated
with the fact that to do otherwise would result
in a reduction in earnings for employees of
the Respondent employer who had been
transferred from the Minproc Pigment Plant
Construction Project where the higher allowance had been paid. This, it was submitted,
should be taken into account in any site
allowance fixed by the Commission in these
proceedings.
(c) Similar work had been carried out at Victoria
Quay and at North Quay berth nine in recent
times by other companies without, to Mr
Brown's knowledge, the payment of a site
allowance. There was no evidence provided,
however, to support this contention and Mr
Brown conceded that he had no knowledge
of what conditions may have applied on those
other projects.
I have considered all of the material before the
Commission and apply, with the discretion available to
me under the Industrial Relations Act 1979, the
principles earlier referred to as enunciated by the
Commission in Court Session in its State Wage Case
Decisions. I am satisfied that the conditions under
which the work is being performed are not totally
contemplated within the provisions of the Metal Trades
(General) Award 1966, No. 13 of 1965 (see Electrical
Trades Union of Workers of Australia, Western
Australian Branch, Perth (as it was then known) and the
Amalgamated Metal Workers and Shipwrights Union
of Western Australia vs G and G Electrical Enterprises
Pty Ltd and EPL Kone Pty Ltd-69 WAIG 1189) and
that the rules extracted by the Full Bench in Alcoa of
Australia Ltd vs Amalgamated Metal Workers and
Shipwrights Union of Western Australia and Others (68
WAIG 1690), insofar as they are relevant, are complied
with.
Little was put before the Commission to assist in the
determination of the quantum of the allowance appropriate to the disabilities observed. I am therefore in the
position of assessing the amount to be awarded from
the limited material placed before me and from my own
knowledge of rates fixed for other work on other sites.
On this basis I determine that an amount of $1.70
should be paid for each hour worked in lieu of all of
the special rates and provisions contained within the
Metal Trades (General) Award 1966, No. 13 of 1965
and the Engine Drivers' (Building and Steel Construction) Award No. 20 of 1973. This amount is at the high
end of the range which could be expected to apply and
it is no coincidence that it equates to the amount being
paid to employees of the Fremantle Port Authority for
work being carried out on the reconstruction of North
Quay berth nine which is in the immediate vicinity of
the work which is the subject of this application. Both
parties in the matter now before the Commission noted
the payment of this allowance as one which could not
be ignored. While the Applicant union contended that
the disabilities for which the allowance is paid to the
Fremantle Port Authority employees are less than those
experienced in relation to tire work now under
consideration, there was no evidence before me to
establish that this is the case. In any event, my enquiries
have revealed that the allowance paid to the Fremantle
Port Authority employees is the subject of an agreement between the parties which has not been ratified
by the Commission and which therefore does not
provide a comparison to which, in any proper analysis,
weight could be attributed. It will be obvious from what
is said above that this decision will be of little benefit
to any who may seek to use it as a precedent in other
claims.
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Having decided the level of site allowance to be paid
I would make two other observations.
Firstly, the submissions of Mr Brown and comments
made in the course of inspections make it clear that
much of the pressure for the site conditions claimed in
relation to this project and the quantum of site
allowance sought, was generated by expectations based
on conditions received by some employees who were
previously engaged on major construction projects in
the central business district or on large civil engineering projects. There is no justification for claims which
seek to simply flow such arrangements to other projects
elsewhere, particularly in the circumstances under
which some of those arrangements have been extracted.
Nor can employers expect this Commission to ratify
such claims under a banner of "industrial reality"
when they are willing participants but can not be seen
to be so because of contractual obligations. Site
allowances will only be approved on grounds which
meet the principles to which the parties who seek to
operate within the industrial relations system are
committed.
Secondly, Mr Brown asked that any site allowance
determined by the Commission be discounted by an
amount which recognises the payment of the higher
level of construction allowance earlier referred to. This
is a question of the application of the award and the
Commission has not been asked to interpret the award
to determine which, if any, level of construction
allowance should apply to the project. In any event, the
answer to this question should not be reflected in the
determination of a site allowance and the $1.70 has
been assessed without consideration of that issue.
2. Provision of Clean Work Clothes on a Daily Basis:
Work clothing as such is not provided for under the
award and any change to that would need to be justified
in accordance with the principles relating to Conditions
of Employment. The Commission has, .over many
years, endorsed the proposition that the provision of
work clothing is the responsibility of the employee
unless protective clothing is required for safety reasons
or a uniform is required by the employer to be worn by
the employee. Nothing is before the Commission that
"•mild justify any change to this proposition.
Mr Brown suggested that to meet the Applicant
unions' claim would require the provision of between
four and six sets of overalls and six launderings per
week per employee at $5.00 for each laundering. Mr
Brown also noted that some employees preferred jeans
and shirts or some other alternative to overalls because
they found them uncomfortable to work in. To
overcome these difficulties, Mr Brown suggested that
should the Commission find the claim to be justified
it should award a clothing allowance to compensate for
both the supply and laundering of clothing by the
employee. He did not, however, provide any substantive material that would support this alternative
proposition or a level of allowance which may be
appropriate.
It is noted however, that the Respondent employer
provides to its employees on this project two sets of
overalls which are laundered, free of charge, on
alternate days in recognition of the offensive nature of
the work. This is said to be unsatisfactory, firstly,
because overalls are too restrictive when working in
cramped conditions and secondly, work clothing
should be cleaned, in the conditions under which the
work is being performed, on a daily basis. While the
former point was not raised by the Applicant unions in
their submissions before the Commission, it was a
matter raised in the course of inspections and referred
to by Mr Brown for the Respondent employer in his
submissions. Given the fact that overalls are already
being provided and worn in recognition of the offensive
nature of the work, however, I do not believe that
overalls do not present the best alternative or that it is
not possible to overcome the difficulties of providing
clean and adequate protection by some variation to the
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present arrangement. If this cannot be resolved on site,
it is open to the parties to seek the assistance of the
Commission by way of a conference.
On the material before the Commission 1 conclude
that the claim for work clothing (or an allowance in
lieu) is not made out.
3. Safety Boots; and
4. Bluey Jackets:
Both of these items involve similar considerations to
those already addressed above under the heading of
Provision of Clean Work Clothes on a Daily Basis.
The claim in respect of boots is further complicated,
however, by the request on behalf of the Respondent
employer that the Commission take into account, if it
was minded to approve this claim, the fact that boots
are provided to permanent employees of the Respondent employer under its "workshop policy" (transcript
page 14) which are replaced on a fair wear and tear
basis. In addition it was said that some employees had
been provided with boots and an allowance for their
maintenance as part of site conditions applied on the
site on which they were previously engaged. The
Commission was also told that bluey jackets had been
provided to some employees on previous jobs and this
should also be taken into account.
Again I find that the claims in relation to these items
have not been made out for reasons already stated and
I am unable, on the material before the Commission,
to determine that boots and bluey jackets should be
provided. The question of boots, however, should be
able to be resolved within the Respondent employer's
existing policy.
5. Payment of Meal Money:
The claim for meal money is based upon a
proposition put by the Applicant unions that the nature
of the job is such that the work programme can be
affected by tides and shipping movements in a way
which requires some employees to work beyond their
normal lunch break or end of shift. In recognition of
this, the Applicant unions claim that all employees be
paid a daily meal allowance of $6.00. This would
apply, in the Applicant unions' submissions, in lieu of
what was referred to as the "overtime conditions
relating to the five hour clause" (transcript page 5) to
simplify administrative obligations.
In reply. Mr Brown for the Respondent employer
acknowledged that some work of the sort described by
Mr Clarke for the Applicant unions was required on an
"occasional" basis (transcript page 10). Neither party
provided any detail as to existing or expected frequency
other than to say that the circumstances had arisen on
"half a dozen occasions" (transcript page 13). It was
said by Mr Brown for the Respondent employer,
however, that the likelihood of all employees being
involved in such a delay was negligible. It would
normally only involve the completion of a "welding
run" and a limited number of employees. The Crane
Driver was unlikely to ever be affected.
In relation to administrative convenience Mr Brown
had this to say:
"As far as delaying a normal meal break is
concerned, there is a provision within the award
to allow for agreement to be reached with the
majority of employees to delay the usual time of
taking a meal. Not all employees would be
involved in any need to delay a meal break. It
would substantially be welders and pipe fitters and
a couple of TAs that might be involved in a
welding function at that particular time.
Employees on the deck or that aren't carrying
out welding functions would not be involved in a
need to delay the meals. It does not cause us a
great deal of difficulty to delay a meal time to
coincide with engineering necessity but Mr Clarke
indicates that creates uncertain claims. From both
our past experience it has created debates or
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arguments between the employer and the employees as to whether the meal break was delayed by
15 minutes, 17 minutes, half and hour or just what
quantum of penalty would apply; whether the
overtime rate being the penalty for a delay is time
and a half or whether it is double time.
The award also says the maximum amount of
overtime penalty at time and a half is 2 hours in
any day Monday to Friday, so there seems to be
some uncertainty there. They are the sorts of
uncertainties that should be clarified by a decision
of the commission, because of the peculiarity of
the work situation on our current project."
(Transcript page 12)
He went on to say:
"It would have to be a coincidental sum of
money. The $6 sum of money referred to in the
award is the amount that is paid in lieu of the
provision of a meal. It is money which is given to
an employee to offset the cost of purchasing his
own meal and it is not meant-to be a payment —
and it is probably a little dangerous to be saying
that that $6 meal money payment should be offset
against award prescription penalties for delays in
taking a meal time. It probably would be better for
the commission to determine whether the peculiarities of this site and these work practices warrant
an additional payment of any kind and, if so,
whether it should be included in an overall site
allowance."
(Transcript pages 12-13)
As best I can understand what is being put to the
Commission, the claim requires consideration of the
following award provisions —
Clau'" 13. —Hours.
"(f) The ordinary hours of. work shall be
consecutive except for a meal interval which shall
not exceed one hour, and —
(i) An employee shall not be compelled to
work for more than five hours without
a meal interval except where an alternative arrangement is entered into as a
result of discussions as provided for in
subclause (4) of this clause.
(ii) By arrangement between an employer
and the majority of employees in the
plant, section or sections concerned, an
employee or employees may be required
to work in excess of five hours, but not
more than six, at ordinary rates of pay
without a meal break.
(iii) The time of taking a scheduled meal
break or rest break by one or more
employees may be altered by the employer if it is necessary to do so in order
to meet a requirement for continuity of
operations.
(iv) An employer may stagger the time of
taking a meal or rest break to meet
operational requirements.
(v) When an employee is required for duty
during the employee's usual meal interval and the meal interval is thereby
postponed for more than half an hour,
the employee shall be paid at overtime
rates until the employee gets the meal
interval."
Clause 14. —Overtime.
"(f) Subject to the provisions of paragraph (g)
of this subclause, an employee required to work
overtime for more than two hours shall be
supplied with a meal by the employer or be paid
$5.80 for a meal and if, owing to the amount of
overtime worked, a second or subsequent meal is
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required, the employee shall be supplied with each
such meal by the employer or be paid $4.00 for
each meal so required.
(g) The provisions of paragraph (f) of this
subclause do not apply:
(i) in respect of any period of overtime for
which the employee has been notified of
the requirement on the previous day or
earlier.
(ii) to any employee who lives in the
locality in which the place of work is
situated in respect of any meal for which
the employee can reasonably go home.
(h) If an employee to whom subparagraph (i) of
paragraph (g) of this subclause applies has, as a
consequence of the notification referred to in that
paragraph, provided a meal or meals and is not
required to work overtime or is required to work
less overtime than the period notified, the employee shall be paid, for each meal provided and
not required, the appropriate amount prescribed in
paragraph (f) of this subclause."
I assume from what has been said that if all
employees are paid a meal allowance of $6.00 per day,
irrespective of the provisions of Clause 14. —Overtime
of the Metal Trades (General) Award 1966, No. 13 of
1965, those employees who work in accordance with
placitum (v) of subclause (f) of Clause 13. —Hours, of
the award, will forgo any entitlement to be paid at
overtime rates until that employee gets the meal
interval.
It has not been established that the administration of
the requirements to work beyond the normal meal
breaks or finishing times on this project are such that
would justify the arrangement sought in the claim. The
response on behalf of the Respondent employer leaves
the issue for the resolution of the Commission without
putting any substantive argument for or against the
proposal. It simply raises a number of extraneous
questions which are answered by the proper application
of the award.
I am unable to ascertain any merit or equity in the
proposition as it is put to the Commission and in the
absence of acknowledgement by both parties that there
is a demonstrable problem with the application of
specific award provisions in the context of the work
requirements on this site, the claim amounts to no more
than a claim for a general wage increase and cannot be
granted.
6. Replacement of Tools:
The award provides for the payment of a tool
allowance of $9.00 for the purpose of supplying and
maintaining tools ordinarily required in the performance of work. The claim as sought is opposed by the
Respondent employer on the basis of the tool allowance
already provided and the fact that the arrangement
claimed is open to abuse. The preferred position in the
Respondent employer's view, if the claim is to be
recognised, is to provide some form of allowance.
Again however, there is no material before the
Commission to substantiate a proposition that the
existing allowance is inadequate in the circumstances.
It is relevant to note that the site allowance
determined for this project recognises the disabilities associated with working over water and I am
not persuaded that either the claim as put or the
notion of a further allowance in addition to the
$9.00 payment already provided under the award
for the supply and maintenance of tools is
established.
For the reasons set out above the application will be
determined by an Order that all employees of the Respondent employer, being members or eligible to be members of
the Applicant unions be paid an allowance of $1.70 for each
hour worked in lieu of and in substitution for all or any of
the special rates and provisions provided for under the Metal
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Trades (General) Award 1966, No. 13 of 1965 and the
Engine Drivers' (Building and Steel Construction) Award
No. 20 of 1973. The allowance so determined is to apply for
the life of the project.
Appearances: Mr W. Clarke appeared for the Amalgamated Metal Workers and Shipwrights Union of Western
Australia.
Mr B. Freeman appeared for the Construction, Mining
and Energy Workers' Union of Australia, Western Australian Branch.
Mr K. Brown, and with him Mr P. Owen, appeared for
the Respondent employer.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and The Construction, Mining and
Energy Workers' Union of Australia, Western Australian
Branch
and
Saipem W.A.
No. CR 214 of 1991.
METAL TRADES (GENERAL) AWARD 1966
No. 13 of 1965
AND THE ENGINE DRIVERS' (BUILDING AND STEEL
CONSTRUCTION) AWARD
No. 20 of 1973.
COMMISSIONER R.N. GEORGE.
6 June 1991.
Order.
HAVING heard Mr W. Clarke on behalf of the Amalgamated Metal Workers and Shipwrights Union of Western
Australia, Mr B. Freeman on behalf of The Construction,
Mining and Energy Workers' Union of Australia, Western
Australian Branch and Mr K. Brown on behalf of the
Respondent, the Commission, being satisfied that the matter
is consistent with the Principles enunciated by the State
Wage Case Decision — September 1989 and pursuant to the
powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That, employees who are employed by the Respondent on the fuel bunkering system work site at
Fremantle North Quay shall be paid a site allowance
of $1.70 per hour for each hour worked in lieu of all
special rates and provisions contained in the Metal
Trades (General) Award 1966, No. 13 of 1965 and the
Engine Drivers' (Building and Steel Construction)
Award No. 20 of 1973.
This Order shall take effect as from the commencement
of the project and shall terminate on the completion of the
project.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
State Energy Commission of Western Australia.
No. CR 227 of 1991.
COMMISSIONER C.B. PARKS.
8 May 1991.
Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, taken from the transcript as edited by the
Commissioner)
THE COMMISSIONER: The matter before the Commission comes to it pursuant to Section 44 of the Industrial
Relations Act 1979. It is one wherein the Union claims that
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two members, Messrs Mark Faccioni and Alain Ronda have
been unfairly dismissed by the State Energy Commission of
Western Australia (hereinafter referred to as SECWA). The
Union therefore seeks their reinstatement in employment
and an Order granting them the benefits of employment that
they have lost since the date of termination.
The record reveals that the first named, Mr Faccioni,
commenced employment on 26 June 1990 and that his
services were terminated on 6 April 1991, and that Mr
Ronda commenced employment on 27 August 1990, and his
services were also terminated on 6 April 1991.
In each case the two employees were issued with letters
of appointment. Those letters of employment are in virtually
identical terms and were exhibited (exhibits 4 and 5) to the
Commission. So far as they are relevant, these letters
indicate that both Mr Faccioni and Mr Ronda were
respectively engaged on a temporary basis as a second class
machinist and a boilermaker, both at Kewdale.
In the case of Mr Faccioni, his letter of appointment was
followed by a further letter on 20 September 1990, (exhibit
4) in which it refers to the earlier letter and the offer of a
temporary position with SECWA and states that it offers
continued employment in the same capacity, that is, as a
second class machinist, until 28 December 1990, dependent
on work availability.
That was followed by a further letter on 11 December
1990 wherein it referred to the letter of 20 September 1990,
again identifying that it related to a temporary position and
offering further continued employment in the same capacity
for a period of approximately 3 months. Again it stated that
such was dependent on the availability of work.
Finally, via a letter dated 27 March 1991 which referred
back to the most recent of the letters, that being 11
December 1990, notice of termination was given to Mr
Faccioni in the following terms —
"I regret to advise the work for which you were
engaged is now nearing completion or will be
completed by permanent SECWA wages staff and your
services with SECWA will terminate on completion of
your duties on Friday 5 April 1991."
(exhibit 4)
Mr Ronda, as observed (supra), was appointed by a letter
drafted in the same terms as that of Mr Faccioni (exhibit 5),
save that it refers to him being a boilermaker and the
commencement date is different. That letter was followed
by another dated 15 November 1990 (exhibit 5). It referred
to the earlier letter of 28 August 1990 and the temporary
position with SECWA, and offered continued employment
for approximately three months, subject to work availability.
Another letter on 6 March 1991 (exhibit 5) offered further
continuing employment for a period of approximately one
further month, to 5 April 1991, again subject to work
availability. Finally in a letter dated 27 March (exhibit 5),
Mr Ronda was given notice of the termination of his services
in the following terms—
"I regret to advise the work for which you were
engaged is now nearing completion or will be
completed by permanent SECWA wages staff and your
services with SECWA will terminate on completion of
your duties on Friday, 5 April 1991."
It is in accordance with the letters dated 27 March 1991
that the services of both Messrs Faccioni and Ronda were
terminated. It is argued on behalf of them both that the
termination of their services was primarily unfair because
it does not comply with the terms of the award under which
they were both employed, that being the State Energy
Commission of Western Australia (Wages and Conditions)
Award, 1988, in that clause 9 thereof, Contract of Service,
does not allow the engagement of temporary employees.
Secondly, that at least in the case of Mr Faccioni, the
unfairness is compounded because he was given to
understand by his foreman that his temporary status would
be altered to that of a permanent employee.
It is apposite that I firstly address the Award. An award
does not create the contract of employment. It is an
instrument that attaches itself to a contract of employment
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once it has been established and such contract of employment may contain whatever terms the parties to that contract
wish to include therein, provided they are not inconsistent
with the award.
I am satisfied from what I have heard that there is some
confusion caused by the use of the term 'temporary'
employee. That term appears to have had a particular
meaning attributed to it within SECWA. Clause 9.—
Contract of Service, of the Award, subclause (1), is
modelled on a provision introduced into the Metal Trades
(General) Award, 1966. It places no limitation on the
employment of persons, other than that they may be
full-time, or casual. The clause does not preclude the parties
to a contract entering into an arrangement that is full-time
but finite, meaning that an employer could offer full-time
employment that is for a period of 1 month, 3 months,
12 months or even 5 years. If it is accepted on that basis
then, subject to the appropriate notice being given as a
forewarning that the contract is coming to an end, the parties
are not precluded from entering into such an arrangement.
A series of such arrangements may also be entered into with
an individual employee, however, to continue them over a
long period could lead to inequities.
In the normal course of events, the promotion mechanism
applicable to SECWA employees should limit the length of
time that any person remains a temporary employee. Clause
8. —Promotion, of the Award places an obligation upon
SECWA to do a number of things once an established
employment position becomes vacant, when that position is
one that may be appealed pursuant to S.80ZA of the
Industrial Relations Act 1979 (the Act). I accept the
submission from the bar table that neither of the positions
occupied by Messrs Faccioni or Ronda is exempted from the
operation of S.80ZA of the Act by action of the Minister
taken pursuant to S.80X of the Act. They are therefore
subject to the terms of the Award clause.
Subclause (3) of Clause 8. —Promotion, recognises the
appointment of 'temporary" and 'permanent' employees. A
'temporary' employee may be engaged to fill a vacant
position where it is urgent that such be done, however, that
appointment shall not continue for longer than four months.
Applications for 'permanent' appointment to the vacant
position are required to be sought within two months of the
vacancy occurring. In the absence of a definition of what
constitutes a 'temporary' appointment, the word must be
given its ordinary everyday meaning, that is, other than
'permanent' and therefore lasting a short time. In this case,
not more than four months.
It is submitted for SECWA that, by agreement with the
various unions party to the award, it has engaged in the
practice of employing persons on a 'temporary' basis for
various periods of time, to cope when the volume of work
was expected to exceed the usual level experienced. The
length of such periods being determined by time necessary
to complete the excess work. The practice is said to be used
particularly in relation to construction or major maintenance
work and one previously recognised by the Commission as
differently constituted. Thus it was argued that such
temporary employees are not the same category of 'temporary' employee as referred to in Clause 8. —Promotion, and
as a consequence, they are therefore, not subject to the
dictates of the clause.
In the matter of BTA v. SECWA (67 WAIG 532) the
Building Trades (State Energy Commission) Award was
amended to include a Clause 35. —Temporary Employees.
That award, together with others applicable to SECWA,
were replaced by the State Energy Commission of Western
Australia Award 1988 (69 WAIG 1970). In essence this
Award grouped the provisions of each replaced award and
re-enacted them as a separately identifiable part of the new
Award. Thus the provisions of the Building Trades (State
Energy Commission) Award became Part A —Building
Trades, of the Award. It included Clause 35. —Temporary
Employees.
In the matter of SECWA v. AMWSU and Others (69
WAIG 2465) the Award was amended and sestructured by
consent of the parties. The various Parts of the Award were
removed and the provisions of what had previously been

Clause 35.— Temporary Employees within Part A became
Clause 10. —Temporary Building Trades Employees.
It is submitted that the original introduction of clause 35,
the fore-runner of clause 10 of the current Award, reflects
recognition of the SECWA practice to engage persons on a
temporary basis and prescribes provisions more appropriate
to the nature of such employment.
I accept that the original introduction of Clause 35, and the
transcript of the proceedings related thereto, provide
evidence of the past practice that SECWA employed
temporary employees in a manner different to that prescribed in relation to promotions. That practice I believe was
a wrongful one and remains such for metal trades
employees. Temporary building trades employees are
excluded from the provisions of Clause 8.— Promotion, and
Clause 9. — Contract of Service, of the Award.
The question is; does that constitute an element of
unfairness? The Commission is informed that the employment of Mr Faccioni was ceased as a consequence of
SECWA wishing to transfer a permanent employee into that
position. The transferee is a degree disabled. For a period
of time he had been seconded to another area of operation
and was returning to the construction and workshop services
section in which Mr Faccioni had been employed.
The position of Mr Ronda, on the other hand, is said to
have come to an end because of the reduced workload in the
workshop in which he worked.
The law is well settled in relation to the various aspects
relating to claims of unfair dismissal. The right exists
equally for an employer or an employee to terminate the
employment according to the terms of their contract of
employment. In the case of both Messrs Faccioni and Ronda,
those terms are prescribed by Clause 9. —Contract of
Service, of the Award wherein both of them were required,
because of their length of service exceeding 1 month, to be
given 1 week's notice according to subclause (4), paragraph
(b), placita (ii) of the aforementioned clause. Such notice
was given to each of them.
However, as stipulated in the matter Miles v. FMWU (the
Undercliffe case), (65 WAIG 385) the right of the employer
must not be exercised unfairly. Additionally, the dicta is
explicit that the role of the Commission is not to usurp the
role of the employer but to assess whether, in all of the
circumstances, the employer acted fairly. It is not for the
Commission to decide whether it would have acted
differently.
Both Messrs Faccioni and Ronda were notified at the time
of their engagement that their employment was to be
temporary, that is, short-term.
There has been nothing put to the Commission to suggest
that Mr Ronda was informed by any person in authority
within SECWA that he should view the terms of his letters
to mean something other than what they in fact say.
Whether or not there are persons who fit a particular
description and who may or may not be referred to in the
Use of Contractors' Agreement, (exhibit 2), I do not see as
relevant in these proceedings.
Following the letter dated 11 December 1990, the
foreman of Mr Faccioni, is said to have stated to the effect
that he would 'fix it', meaning that notwithstanding the
letter referred to continued employment on a temporary
basis, he would arrange for permanency of employment.
However, there is nothing to indicate that subsequent to the
alleged undertaking to act on the matter, Mr Faccioni either
enquired, or was informed whether his temporary status had
been altered. The matter was not addressed further, until Mr
Faccioni's father, a union representative and permanent
employee of SECWA, was verbally informed of the
impending termination of his son's services, Mr Faccioni
then received the letter dated 27 March 1991 advising him
of the termination of his services.
The action of the foreman was inappropriate and created
an expectation in the mind of Mr Faccioni. That is an
unsatisfactory situation, but I am not satisfied that it
constitutes an unfairness. The evidence is that the position
within which Mr Faccioni had been employed was to be
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taken by a permanent employee returning to the construction
and workshop services section, and if he was retained, the
section would become over-manned.
For the reasons which I have outlined, I therefore dismiss
both the claims of unfair dismissal.
Appearances: Mr N. Fry appeared on behalf of the
Applicant. Mr F. Logan appeared on behalf of the
Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
State Energy Commission of Western Australia.
No. CR 227 of 1991.
COMMISSIONER C.B. PARKS.
24 May 1991.
Order.
HAVING heard Mr F. Logan on behalf of the Applicant and
Mr N. Fry on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders —
That this application be dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Association of Draughting, Supervisory and Technical
Employees Western Australian Branch
and
Inspection, Testing and Certification Pty Ltd.
No. CR 198 of 1991.
The Association of Draughting, Supervisory and Technical
Employees, Non Destructive Testing Construction (Burrup
Peninsula) Order No. CR 198 of 1991.
COMMISSIONER R.N. GEORGE.
26 April 1991.
Order.
HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr M. Crofts on behalf of the Respondent, and by
consent, the Commission, being satisfied that the matter is
consistent with the Restructuring Principles enunciated by
the State Wage Case decision —September 1989 and
pursuant to the powers conferred on it by the Industrial
Relations Act 1979 hereby issues the following Order—
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

1.-Title.
This Order shall be known as the Association of
Draughting, Supervisory and Technical Employees, Non
Destructive Testing Construction (Burrup Peninsula) Order
No. CR 198 of 1991 and cancels and replaces Order No.
1627 of 1988.

1.
2.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
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2. —Arrangement.
Title
Arrangement
State Wage Principles —September 1989
Intent
Area and Scope
Term
Terms and Conditions of Employment
Distant Work and Living Out Allowance
Site Disability Allowance
Special Rates
Safety Footwear
Travel Allowance
Special Conditions of Employment Payment
Hours
Rest Period
Meal Interval
Cyclone Procedure
Christmas Leave and Travel
Project Disputes Procedure
Safety Procedures
Saving
No Extra Claims
Liberty to Apply
Wages

2A. —State Wage Principles —September 1989.
It is a term of this Order that the union undertake, for the
duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989, not to
pursue any extra claims, award or overaward, except when
consistent with State Wage Principles.
3. —Intent.
Agreement has been reached for the terms of this Order
with contractors, unions and employees thereby enabling a
constructive and co-operative approach to industrial relations.
Furthermore, specific provisions are established to assist
in that approach and to ensure a minimum of non-productive
time for any reason and that the objectives of productivity,
efficiency and a satisfying and harmonious work environment are met.
The unions also commit that there shall be "no extra
claims" in accordance with Clause 21. —No Extra Claims
of this Order.
It is the intention of the parties to constantly work towards
the achievement and enhancement of those objectives by all
measures available to them, including adherence to the
provisions of this Order at all times.
4. —Area and Scope.
This Order shall apply to employees of Inspection,
Testing and Certification Pty Ltd and covered by the
Materials Testing Employees' Award, 1984 and engaged on
work associated with the construction of the North West
Shelf Gas Project on site at the Burrup Peninsula.
5. —Term.
The term of this Order shall be for the duration of the
construction of the L.N.G. Train 3 of the Project and
supporting utility systems, the Goodwyn Related Onshore
facilities and any other construction work which occurs
concurrently on the site and shall take effect from the
beginning of the first pav period commencing on or after 12
April 1991.
6. —Terms and Conditions of Employment.
Except as provided in this Order the terms and conditions
of employment shall be in accordance with the Materials
Testing Employees' Award 1984.
7. —Distant Work and Living Out Allowance.
(1) Where an employee is engaged or selected or advised
by an employer to proceed to construction work on the
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Burrup Peninsula and that work is at such a distance that
he/she cannot return to his/her home each night and the
employee does so, the employer shall provide the employee
with suitable board and lodging or shall pay $275.00 per
week to cover the expenses reasonably incurred by the
employee for board and lodging.
The quantum prescribed in this subclause may be
reviewed by the parties after a period of six months from
October 1, 1987 and every six months thereafter subject to
rent, caravan hire and caravan site charge movements in
Karratha.
(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the employee
is absent from work without reasonable excuse and in such
a case, where the board and lodging is supplied by the
employer, he/she may deduct from moneys owing or which
may become owing to the employee an amount equivalent
to the value of that board and lodging for the period of the
absence.
(3) Employees who qualify for the allowance prescribed
in subclause (1) of this clause and who elect to lawfully
return home in the event of a Christmas shut-down or over
the Easter break or for a period of annual leave or rest and
recreation leave shall be entitled to be paid the allowance
prescribed in subclause (1) of this clause.
(4) Employees engaged on work to which this Order
applies and who qualify for the provisions of Clause
19. —Distant Work and Camping Allowances of the
Material Testing Employees' Award, 1984 shall be entitled
to Rest and Recreation Leave in accordance with the
following:
(a) An employee in receipt of the allowance prescribed in subclause (1) of this clause may return
home or to Perth or to any other place at a
weekend to be mutually agreed upon between the
employee and employer after ten weeks continuous service and in addition to the weekend shall
be entitled to two days' leave on ordinary pay
subject to the provisions of subclause (b) hereof.
Thereafter, an employee may return after each
further period of ten weeks continuous service and
in each case he/she shall be entitled to two days'
leave one of which shall be on ordinary pay
subject to the provisions of subclause (b) hereof.
(b) Where an employee returns home or to Perth or
any other place in accordance with the provisions
of this subclause and returns to the job and
commences work at the time arranged with the
employer, on the first working day for that
employee immediately following the period of
leave referred to herein, that employee shall be
paid at the completion of the first pay period
commencing on or after the day upon which the
employee returns to work from the leave taken
pursuant to paragraph (a) hereof the ordinary pay
for that period of leave and the actual cost of air
fares incurred in travelling home or to Perth or to
any other place and to the job and which in no case
shall exceed the cost of an economy air fare from
the job to Perth and return.
(c) The entitlement to leave and travelling accruing
to an employee pursuant to subclause (a) hereof
may be availed of as soon as reasonably practicable after it becomes due and if it is not availed of
within one month after it so becomes due the
entitlement shall lapse.
(5) Any time in respect of which an employee is absent
from work except time for which the employee is entitled
to claim payment pursuant to Clause 22. — Absence through
Sickness of the Materials Testing Employees' Award, 1984
or time spent on holidays pursuant to subclause (1) of Clause
20. —Holidays of the Materials Testing Employees' Award,
1984 shall not count for determining the employee's rights
to travel and leave under the provisions of subclause (4) of
this clause.
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8. —Site Disability Allowance.
To compensate for conditions which exist and exceed
those conditions which are provided for within the Award,
including excessive dust, heat and extremes of terrain, an
employee shall be entitled to a payment of $1.31 per hour
for each hour worked.
9. —Special Rates.
In addition to the allowance prescribed in Clause 8. — Site
Disability Allowance of this Order employees shall be paid
$2.82 per hour for each hour worked. This amount shall be
in lieu of all special rates and allowances prescribed by the
Award.
10.— Safety Footwear.
(1) Each employee when commencing on site shall be
entitled to the supply of one pair of safety boots as a free
issue.
(2) Each employee shall be entitled to a payment of 10
cents per hour for each hour worked to enable him/her to
maintain and replace his/her safety footwear as necessary.
(3) It is a condition of employment that employees wear
and maintain in good condition their safety footwear. It is
recognised by the parties to the Order that failure to observe
these regulations may result in disciplinary action.
11. —Travel Allowance.
Employees performing work to which this Order applies
shall be paid a travel allowance of:
$15.50 per day if residing in Roebourne, or
$9.80 per day if residing in Karratha.
Provided that the allowances prescribed herein shall not
be payable where the employer provides or offers to provide
transport.
12. —Special Conditions of Employment Payment.
(1) Subject to the conditions prescribed herein, an
employee who is ready, willing and available for work on
each day Monday to Saturday for not less than fifty four (54)
hours per week, except for an employee engaged on shift
work, and who works as directed by his/her employer, shall
be entitled to a payment at the rate of $118.50 per week.
Provided that an employee engaged on shift work, shall
work not less than fifty four (54) hours over his/her rostered
week.
This payment shall accrue weekly and be only paid in
consequence of termination of employment.
(2) An employee who in any week, but for absence on
paid leave in accordance with Materials Testing Employees
Award, 1984 would have qualified to accrue the payment
under subclause (1) of this clause, shall be entitled to accrue
such payment notwithstanding the absence on leave.
(3) An employee who is absent in any week, other than
in accordance with subclause (2) of this clause, shall be
entitled to accrue that portion only of the payment
prescribed in subclause (1) of this clause, calculated by
reference to the time worked in that week in accordance with
subclause (9) hereof.
(4) The payment prescribed in subclause (1) of this clause
shall be forfeited in any week in which an employee engages
in industrial action.
Provided that, in any week in which industrial action
occurs after an employee has complied with the provisions
of Clause 18. —Project Disputes Procedure of this Order, an
employee shall forfeit only that portion of the payment as
is referable to the period of industrial action, calculated in
accordance with subclause (9) hereof.
(5) An employee engaged on site for less than one week
shall accrue the payment of the allowance only for those
days which he/she worked within that week, calculated in
accordance with subclause (9) hereof.
(6) An employee commencing or terminating employment with his/her employer after the beginning of a week
shall accrue the payment on the basis of the number of hours
worked within that week, calculated in accordance with
subclause (9) hereof.
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(7) In the case of termination for misconduct or where the
employee fails to give notice in accordance with the Award,
the payment will not accrue for that week.
(8) An employee who works in excess of fifty four (54)
hours per week shall be paid an additional $2.19 per hour
for each hour so worked.
(9) For the purposes of this clause payments which may
accrue or be forfeited for any portion of a week shall be
made on the basis of $2.19 per hour.
13. —Hours.
(1) Notwithstanding the provisions of Clause 14.— Hours
of Work of the Materials Testing Employees' Award, 1984
the employer and the employee may agree to accrue up to
a maximum of 5 Rostered Days Off to be taken at a mutually
agreed time.
If agreement cannot be reached the Shop Steward/Union
shall be involved.
Provided that should the services of an employee
terminate with any such accrued Rostered Days not taken
he/she shall be given payment in lieu of those days.
(2) (a) This subclause applies only to an employee to
whom Clause 19. —Distant Work and Camping
Allowances of the Materials Testing Employees
Award applies.
(b) Notwithstanding the provisions of Clause 14.—
Hours of Work of the Materials Testing Employees' Award, 1984 any work that is performed by
an employee in excess of thirty eight hours in a
week but which does not exceed forty hours in that
week shall be deemed to be part of the ordinary
hours of work for which the ordinary weekly wage
is prescribed.
(c) (i) An employee who works in excess of thirty
eight ordinary hours in any week shall accrue
an entitlement to twenty four minutes paid
leave with respect to each such twenty four
minutes worked in excess of seven hours
thirty six minutes per day provided the
maximum accrual in any week shall not
exceed two hours.
(ii) The leave so accrued shall be taken with the
Rest and Recreation Leave to which an
employee is entitled pursuant to subclause
(4) of Clause 7. —Distant Work and Living
Out Allowance of this Order, provided that
should the services of an employee terminate
with any such accrued leave not taken he/she
shall be given payment in lieu of that leave.
14. —Rest Period.
(1) Employees engaged on work to which this Order
applies shall be entitled to one break of ten minutes each
morning and one break of ten minutes each afternoon.
(2) When an employee is required to work overtime after
the usual ceasing time for the day or shift for two hours or
more, he/she shall be allowed to take a crib break of
20 minutes in duration which shall be paid for at ordinary
rates immediately after such ceasing time and thereafter,
after each four hours of continuous work, he/she shall be
allowed to take a crib time of 20 minutes in duration which
shall be paid for at ordinary rates.
(3) An employer and employee may agree to any variation
of the provisions of this Clause to meet the circumstances
of the work in hand provided that the employer shall not be
required to make payment in excess of the time prescribed
for rest periods in this Clause.
15. —Meal Interval.
Notwithstanding the provisions of subclause (6) of Clause
17. —Overtime of the Materials Testing Employees' Award,
1984 and subject to agreement between the employer and
the employee an employee may be required to work for up
to 6 hours without a meal interval.
16. —Cyclone Procedure.
(1) Notwithstanding the provisions of the Materials
Testing Employees' Award, 1984 and subject to the

provisions of this clause, the following shall apply when,
because of a cyclone, the employer stands down those
employed under this Order.
(2) Each employee who —
(a) at the commencement of the cyclone period
reports for and remains at work until otherwise
directed by the employer; and
(b) following the "all clear" resumes duty in accordance with the direction of the employer;
shall be paid for the normal rostered ordinary time
and overtime hours occurring during the stand down.
(c) Notwithstanding the provisions of this subclause,
an employee who prior to the stand down due to
a cyclone has commenced an overtime shift shall
be paid what would have been earned on that shift
but for the stand down.
(3) An employee who, on any day during the cyclone
stand down —
(a) is required for work and is requested to do so by
the employer; and
(b) is not willing or available to work when so
requested,
is not entitled to pay for that day.
(4) An employee who is required to remain at or who is
called out to work during the period of time in which the
operation has been stood down because of a cyclone shall
be paid for all time worked at penalty rates but not so as to
exceed a maximum of double time unless the day concerned
is a public holiday in which event the maximum payment,
subject to other provisions of this Award, shall not exceed
2.1-2 times the single time rate.
(5) (a) After the "all clear" has been given each
employee shall be notified by the employer of—
(i) the time at which normal operations are to
resume; and
(ii) the time at which employees are to resume
work; and
an employee who does not present for work at
the time referred to in subparagraph (ii) is in
respect of that day only entitled to payment for
time worked.
(b) The notification to be given by the employer to the
employee pursuant to paragraph (a) of this
subclause may be per medium of written notice or
by special announcement broadcast by radio
and/or television provided that such an announcement is repeated at not less than hourly intervals
on at least two occasions prior to the then stated
time at which normal operations are to be
resumed.
(6) Where, on the day following the resumption of normal
operations or on any subsequent day, an employee cannot,
because of damage caused to the operations by the cyclone,
be usefully employed, the employer may stand the employee
down without pay.
17.— Christmas Leave and Travel.
Employees who qualify for the provisions of subclause
(4) of Clause 7. — Distant Work and Living Out Allowance
of this Order may return to their home or to Perth or to any
other place at Christmas —
(a) by availing himself/herself of the entitlement to
leave and travelling prior to the completion of the
next accrual period; or
(b) by availing himself/herself of leave and travelling
in advance but, if by service subsequent to the
taking of leave an entitlement to that leave and
travelling does not accrue, any payment of
ordinary pay for the period of leave and the cost
of air fares shall be refunded to the employer
unless the services of the employee are terminated
by the employer through no fault of that employee.
For the purposes of this provision the employer
may deduct any amount to be refunded from any
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moneys otherwise due to the employee under
his/her contract of employment.
18.— Project Disputes Procedure.
Disputes Procedure
All parties understand the importance of the Project and
in the interests of continued smooth running agree that every
endeavour will be made to resolve disputes by using the
following procedures.
The parties agree that at all times to abide by the
following procedure and work will continue without any
industrial action while the parties seek resolution.
Note 1: Site Contractors acknowledge that as negotiations
proceed during the following procedure it may be
necessary to report back to, or gain instruction
from, the %vork force. However, where such
meetings are required, the unions agree to minimise
disruption and shall obtain the agreement of
management about timing and the venue for the
meeting otherwise work shall continue as normal.
Note 2: Contractors or their representatives shall make
themselves available upon the request of the shop
steward so as to quickly deal with the grievance or
claim being raised. However, all parties need to
understand that the process of negotiation and
consultation takes time.
Note 3: The employer shall ensure that all practices applied
during operation of the procedure are, in accordance with safe working practices and consistent
with established custom and practice at the
workplace.
Note 4: Sensible time limits shall be allowed for the
completion of steps 2 and 3 hereof. However,
unless mutually agreed between the parties, at the
time, these steps could lake up to three (3) working
days providing the State Union Official(s) to be
involved is/are available in that time to participate
in direct negotiation.
1. The employee and/or his/her Shop Steward shall
discuss any claim and/or grievance with his/her foreperson
or supervisor.
2. If the matter is unable to be resolved the Shop Steward
shall discuss any claim or grievance with the staff member
responsible for industrial relations. If the matter remains
unresolved then it shall be brought to the attention of the
Contractor's Project Manager.
3. In the event of such negotiations not resolving the claim
or grievance the Shop Steward shall involve the appropriate
State Union Official who shall meet with the employer and
participate in direct negotiations in an attempt to resolve the
matter. The employer may seek the assistance of the
Confederation of Western Australian Industry, in a further
attempt to resolve the matter through direct negotiation.
If the matter is not resolved by negotiation in accordance
with steps 2 to 3 hereof, the parties shall record the matter(s)
which remain in dispute and that this procedure has been
complied with for the purposes of subclause (4) of Clause
12. —Special Conditions of Employment Payment of this
Order.
4. In order to allow for the peaceful resolution of
grievances the parties shall be committed to avoid stoppages
of work, lockouts or any other bans or limitations on the
performance of work while steps 2 to 3 are being followed.
5. Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the
dispute.
Demarcation
In the event of two or more unions compering for the same
work and an issue of demarcation arises, the following
procedure should apply.
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All unions agree that as different unions claim different
work around the country, rather than the competing unions
resorting to industrial action in support of their claims, they
will maintain the manner or method of carrying out the work
immediately prior to the claims being made and will resolve
inter-union disputes by negotiation.
Where the union parties are unable to resolve the
demarcation they will agree to refer the matter to the
Western Australian Industrial Relations Commission or the
Australian Industrial Relations Commission.
No party shall be prejudiced as to final settlement by the
continuance of work in accordance with this procedure.
Contractors acknowledge that they will work all employees in accordance with their trade/licence or skill competence and recognise employees will be worked within their
assigned classifications.
Furthermore, where the nature of the work requires or
where circumstances arise an employer may require a
non-tradesperson to undertake duties of a routine or general
nature which he/she would not normally perform within
his/her classification but for which he/she is competent.
In such circumstances the employee will be paid at the
higher rate of pay for which he/she is classified.
19. —Safety Procedures.
1. Employee Health and Safety Representatives
Subject to the provisions of the Occupational Health,
Safety and Welfare Act 1984:
(i) Each Main Subcontractor will have an Employee
Health and Safety Representative and Deputy (the
Deputy to relieve during the absence of the Health
and Safety Representative), in each major construction area who will represent all workers
employed by both the Subcontractor and Lower
Tier Subcontractor in that area.
(ii) Any worker may contact the Management or
Health and Safety Representative as he/she requires. If a Health and Safety Representative does
not have the required knowledge in a specific
field, he/she may call upon a person within that
contract who has the appropriate knowledge or,
subject to authorisation by his/her Supervisor, to
contact a person outside that Contract who has the
appropriate knowledge.
(iii) Each Health and Safety Representative shall meet
weekly with the Subcontractor's nominated
Safety Co-ordinator to discuss the Subcontractor's
Safety Programme.
(iv) If it becomes apparent that more than one (1)
Employee Health and Safety Representative is
required on a Contract because of the nature of the
job, further discussions will take place between
the parties. (KJK, Subcontractor and Unions).
(v) There will not be any deduction of wages for time
spent on safety matters by the Health and Safety
Representative when the time so spent has been
authorised by his/her employer.
(vi) Each Health and Safety Representative will be
identified by an appropriate sticker which will be
affixed to his/her safety helmet.
2. Area Safety Advisory Committee
(i) An Area Safety Advisory Committee shall be
established in each major construction area.
The Area Safety Advisory Committee will
consist of the KJK Area Manager, KJK Accident
Prevention Advisors, Subcontractor(s) nominated
Safety Co-ordinators and Employee Health and
Safety Representative(s) working within the defined area. There shall be one Employee Health
and Safety Representative for each Subcontractor
working within the defined area.
Each Subcontractor representative(s) shall only
be required to attend one Area Safety Advisory
Committee each fortnight.

71 W.A.I.G.
(ii) Subcontractor(s) shall be designated to an Area
Safety Advisory Committee based on the area
within which the majority of the subcontractor's
work is to be performed.
(iii) The Area Safety Advisory Committee Meeting
will be held fortnightly with a duration normally
of one (1) hour. The Area Safety Advisory
Committee shall review the safety performance
within that area.
3. Safety Disputes Settlement Procedure
Subject to the provisions of the Occupational Health,
Safety and Welfare Act 1984 the following procedures shall
apply in addition to those matters set out elsewhere in this
Order for the resolution of safety grievances at the work
place and shall be "the relevant procedure" for the purposes
of Section 24 of the said Act.
It is the intention of this procedure to prevent injury and
to eliminate disputes likely to cause stoppages of work and
loss of earnings.
Note: Nothing in this procedure prevents an employee
from refusing to work where he/she has reasonable
grounds to believe that to continue to work would
expose him/her or any other person to a risk of
imminent and serious injury or imminent and
serious harm to his/her health.
In such cases the employee shall forthwith
notify his/her immediate supervisor and safety
representative.
Safety Grievance Procedure
(i) Employees shall raise problems of a safety nature
with their Foreperson or Supervisor in the first
instance.
Where and employee encounters what he/she
believes to be a safety hazard or is allocated work
to perform in what he/she considers constitutes an
unsafe situation, he/she shall immediately advise
his/her Foreperson or Supervisor and the work
process in question shall not be carried out until
such time as the matter has been finally determined except under such conditions as are agreed
between the parties.
(ii) Supervisor shall immediately discuss the matter
with the employee with a view to resolving the
problem without delay.
(iii) Should the safety grievance remain unsolved, the
Management of the employees concerned, the
Health and Safety Representative with that employer in that area, and a KJK Accident Prevention
Advisor, shall meet and inspect the work area to
ascertain a resolution to the safety grievance.
(iv) If the safety grievance is still not resolved, the
Construction Safety Branch Inspector and the
appropriate official of the Union or Unions
concerned shall be advised by the Subcontractor.
The Construction Safety Branch Inspector may be
requested by any of the parties to advise on the
application and interpretation of the Occupational
Health, Safety and Welfare Act 1984 and the
Occupational Health, Safety and Welfare Regulations 1988. Nothing herein shall limit the parties'
rights under the Occupational Health, Safety and
Welfare Act 1984.
(v) All parties shall endeavour to maintain continuous
productive work for those workers not in the
immediate area concerned. Employees who have
refused work or have been removed from the
immediate area where a safety hazard exists, may
be allocated by the Subcontractor, alternative
work in another area in accordance with Section
27 of the Occupational Health, Safety and Welfare
Act 1984.
(vi) Provided the above safety grievance procedure is
complied with, entitlements to pay and other
benefits shall continue in accordance with Section
28 of the Occupational Health, Safety and Welfare
Act 1984.

4. Minimum Scaffold Requirements
(i) Proper access, kickboards and planks are to be
lashed to have uniformity of scaffolding around
the site. Kickboards are required to be installed on
all working platforms that exceed 3 metres in
height.
(ii) When a licenced scaffolder is required to supervise the erection of scaffolding and the licenced
scaffolder is completely satisfied that the requirements have been met (no bent tubes, frames, etc.),
he/she will affix his/her personal tag to such
scaffold.
(iii) Any scaffold to be built above six (6) metres from
the ground must be erected under the direct visual
supervision of a licenced scaffolder.
(iv) Any tubular scaffolding to be built, as referred to
in Schedule 6 of the Occupational Health, Safety
and Welfare Regulations 1988, must be erected
under the direct visual supervision of a licenced
scaffolder.
(v) All incomplete scaffolds will have a sign placed
on them stating:
DANGER-KEEP OFF
SCAFFOLDERS ONLY
(vi) Scaffolders are not expected to erect any scaffolding if there is insufficient material, or if the
material for the scaffolding is of a sub-standard
nature.
(vii) Scaffolding erected in an unworkman-like manner
will not be acceptable on the site.
(viii) Unauthorised persons shall not interfere with
scaffolds.
(ix) A person shall not do the work of an unlicenced
scaffolder unless:
(a) He/she has been issued with a "permit" by
a KJK on-site Accident Prevention Advisor
following advice from the employer that the
proposed unlicenced scaffolder has had suitable experience. Suitable experience shall
mean that a person has had a minimum of
3 months experience in construction work.
(b) He/she works under the visual supervision of
a licenced scaffolder on work defined in
points (iii) and (iv) above.
An unlicenced scaffolder may perform
scaffolding work on work other than scaffolding work defined in points (iii) and (iv)
above, without the requirement to work
under the visual supervision of a licenced
scaffolder.
(x) Only persons authorised in accordance with the
above procedures shall erect scaffolding work.
5. Unsatisfactory Equipment
(i) Employees shall not be required to use unsafe or
unsatisfactory rigging or scaffolding equipment.
(ii) All chain slings shall be clearly marked with their
safe working load.
(iii) KJK shall provide an area away from the work site
where any unsatisfactory scaffolding and rigging
gear may be deposited after the employer concerned has been notified.
6. Transport on Site
No employee shall ride in the back of a vehicle which
does not have suitable seating and adequate covering.
7. Excavations or Trenches
An employee shall not enter an excavation or trench, as
referred to in Division 4 of Part 9 of the Occupational
Health, Safety and Welfare Regulations 1988, unless that
excavation or trench has been inspected by an inspector of
the Construction Safety Branch or a KJK Site Accident
Prevention Advisor.
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8. Excavation and Driving of Pegs Procedure
Prior to any excavation or peg driving below grade is
commenced anywhere on the site, details of the proposed
excavation location, method and reasons are to be submitted
to KJK for approval in accordance with the Excavation
Permit Procedure.
Under no circumstances shall any excavation or peg
driving proceed until the employee carrying out the work has
an approved permit which he/she has signed and the
excavation area has been marked showing any other services
in the area.
No employee is expected to perform such work unless
he/she has a copy of the Excavation Permit in his/her
possession.
20. —Saving.
Neither this Order nor any part thereof shall be used by
the employers or the union before any Industrial Tribunal
or in private negotiation in respect of proceedings by or
against any other employer or union as it is recognised that
the conditions of this Order relate only to the special and
isolated circumstances which exist in respect to construction
work on the Burrup Peninsula.
21. —No Extra Claims.
It is a condition of this Order that the unions undertake
for the term of this Order not to pursue any extra claims in
respect to construction work on the Burrup Peninsula except
for progressive updating of existing matters to include all
applicable State Wage Case Decisions and consistent with
State Wage Case Principles.
22. —Liberty to Apply.
Liberty is reserved to the Union to make application to
the Commission in regard to claims for flexibility in the
taking of RDO's and other accumulated leave, the granting
of Annual Leave Travel Assistance for Non Distant Workers
and a disability allowance for performing work within pipes,
piles or vessels.
23.-Wages.
The minimum weekly rate of wage payable to employees
covered by this Order shall be:
(1) Trainee Technical Assistants and Junior Employees:
(Expressed as a percentage of the "First Year of
Continuous Service" rate of wage provided in subclause
(2Xa) of this clause, and calculated to the nearest ten cents).
%
17 years of age and under
45
18 years of age
62
19 years of age
75
20 years of age
88
Classification
Year of Rate of
Continu- Wage
ous Service within
Industry
$
(2) Adult Employees:
(a) Technical Assistant
1st
357.40
2nd
365.10
3rd
377.00
4th
390.10
5 th
401.90
An adult "Trainee Technical Assistant" shall,
during the first six month's of his/her employment, be paid at the rate of 88% of the first year
rate provided herein for a "Technical Assistant".
Classification
Year of Rate of
Continu- Wage
ous Service within
Industry
$
(b) Technician:
1st
410.90
2nd
426.70
3rd
442.90
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Classification

Year of Rate of
Continu- Wage
ous Service within
Indus''v
S
(c) Technical Officer
1st
455.20
2nd
475.40
3rd
498.60
(3) The wage rates prescribed in subclause (2) hereof
include all available increases pursuant to State
Wage Case Decisions up to but not including 1st
and 2nd Stage Structural Efficiency arising out of
the September 1989 State Wage Case.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics Foundry and Engineering
Union (Western Australian Branch)
and
M S Industries Pty Limited.
No. CR 74 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
8 May 1991.
Reasons for Decision.
(Given extemporaneously and as edited by the Senior
Commissioner)
SENIOR COMMISSIONER: The matter referred to the
Commission for hearing and determination is a claim by the
union that the termination of the employment of Mr Rod
Bradbury was unfair and seeks an order from the Commission to direct the employer to reinstate Mr Bradbury and that
such reinstatement be without loss of service or entitlements. The union further seeks the payment of wages to Mr
Bradbury for the period between the date of termination and
his reinstatement.
The employer submits that Mr Bradbury terminated his
own employment and in any event denies the claim and
objects to the issuance of an order as sought.
As the advocates have correctly stated, the first question
for the Commission to consider is whether or not there was
a dismissal and for the purposes of the Commission the test
for that, of course, is the Metropolitan (Perth) Passenger
Transport Trust v. Gersdorf, 61 WAIG 611.
On the one hand. Mr Bradbury's evidence is that he, Mr
Bradbury, clearly understood from the instruction to him, he
was either to come to the yard and sort the problem out or
leave the truck and go home in a cab. Mr Bradbury s
evidence basically is that he drew the inference from that
that his services had been terminated and hence he went to
the truck and proceeded to remove his tools.
On the other hand, Mr Piper's evidence is that no
termination was intended. He was simply endeavouring to
put Mr Bradbury into a position where he, Mr Bradbury
would obey Mr Piper's instruction to attend the yard to talk
about the particular problem.
I think the evidence of Messrs Sheppard and Rees is quite
clear and it is that they both understood, from Mr Bradbury
himself, that he, Mr Bradbury, was angry and that he was
upset and that he was leaving his employment and he wished
Mr Sheppard to convey in no uncertain terms to Mr Piper
that he was ending his employment and he would in his view
(Mr Bradbury's view) have no trouble obtaining employment elsewhere.
In due course Mr Sheppard conveyed the advice to Mr
Piper and that was obviously accepted by Mr Piper who, on
Monday the 21 January, refused to re-employ Mr Bradbury.
The evidence as to why that is has been placed before the
Commission.
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In the result, I am of the view that where there is conflict
of evidence that of Mr Rees and Mr Sheppard is to be
preferred as to the events of the 18th January 1991 and that
evidence is simply and plainly that Mr Bradbury terminated
his services with the employer and that he wished that to be
conveyed by his Foreman, Mr Sheppard, to Mr Piper the
Installation Supervisor.
On that basis what has happened is there has been a
repudiation by Mr Bradbury of his own contract of
employment and there is therefore not, and cannot be, any
unfair dismissal.
The next matter is the question of whether the Commission should, because there has been a refusal to employ,
interfere with the decision of the employer. Again the
evidence is that there is somewhat of a history of, to put it
mildly, some disagreement between Mr Bradbury and Mr
Piper, notwithstanding that they were friends outside of
work. The comments made in evidence by Mr Sheppard
support the view that at times Mr Bradbury was difficult.
Having regard for the case that is cited to me by the union
and the comments of the Full Bench that it would be an
unusual situation where the Commission ordered fresh
employment I am not convinced in this present case that to
interfere with the employer's decision not to re-employ
would be equitable. The application is, for those reasons,
dismissed.
Appearances: Ms D.A. Blaskett appeared for the applicant.
Mr PJ. Cooke appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics Foundry and Engineering
Union (Western Australian Branch)
and
M S Industries Pty Limited.
No. CR 74 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
8 May 1991.
Order.
HAVING heard Ms D.A. Blaskett on behalf of the Applicant
and Mr PJ. Cooke on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the application be dismissed.
(Sgd.) G.G. HALLIWELL,
Senior Commissioner.
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IRON ORE PRODUCTION AND PROCESSING
(B.H.P. MINERALS LIMITED) AWARD
No. 22 of 1981
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore Limited
and
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers and Others.
No. CR 819 of 1990.
COMMISSIONER J.F. GREGOR.
2 May 1991.
(These Reasons were delivered verbally at Koolan Island
at the conclusion of hearings on 1 and 2 May 1991 as edited
by the Commissioner).
Reasons for Decision.
THE COMMISSIONER: These are my Reasons for Decision in Application No. CR 819 of 1991. They are truncated
by agreement, and with the consent of the parties, in order
that the decision making process can be expedited. Because
of this the usual detailed analysis and recitation of the
parties' arguments is not included and they therefore should
be read with this caveat.
The matters for adjudication are described in a memorandum of items in dispute. The memorandum has its genesis
in extensive negotiations between the parties both privately
and latterly under the chair of Mr Deputy Registrar Pope.
The matters which have been agreed have been recorded in
a summary of agreed matters. The balance, of course, is
disputed and subject now of a memorandum of matters for
determination.
The items in dispute are determined as follows:
1. (a) Preference for re-employment:
The Company contends that the provision
in the existing Clause 32(7) of the award is
inappropriate in the context of the present
circumstances at Koolan Island because,
firstly, it is constructed in the context of an
ongoing operation and, secondly, it contemplates involuntary or forced redundancy
whereas the circumstance here is voluntary.
The Unions argue that the real motivation
behind the Company's claim was that it
wanted to avoid the circumstance where it
faced payment of two separate sets of
redundancy. However, this was disposed of
in the conference discussions and therefore
what has been argued is merely a smoke
screen to justify the original claim, because
in reality there is a benefit to the Company
through access to experienced personnel and
as the result of the agreement such a person,
having been paid redundancy, would not be
entitled to further payments whereas a new
employee would.
There is strength in the Union rebuttal and
I accept it, but the Company should not be
disadvantaged in the process. Therefore
every worker who advises the Company of
their 'willingness' under the Clause will be
required to resubmit their name monthly if
they wish to remain on the list and to accept
any offer of re-employment within ten days
of receipt thereof.
(b) Additional entitlements not to apply to
employees who commence after this agreement:
The Company says that the benefits of this
special package should not go to any hew
hires who may be necessary over the next
two years because their service would not
justify it. The Unions argued that it would be
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inequitable for the deal not to apply and that
the Company is caught by its own desire to
have a new set of conditions in circumstances
where it has not applied for two sets.
In my view the answer must be that the
new conditions replace the existing award
and the frequency at which new hires would
occur should, if the information before the
Commission is to be believed, be minimal.
Also any new hire will be working under the
new set of conditions which have been traded
as a quid pro quo for the redundancy deal and
therefore should not be excluded.
2. Payment of loadings:
The award currently prescribes loadings of 25
percent on annual leave (Clause 24(15)) and 20
percent on long service leave (Clause 26(11)) in
circumstances where both categories of leave have
not been taken and are outstanding on termination.
It is said that the loadings compensate for loss
of penalties which would have occurred and
should therefore only apply when leave is
achieved by service. In any event the Company
does not prevent leave being taken. In reply it is
said that the payments claimed were made both at
Goldsworthy and during the Cockatoo Island
close-down (see Exhibits U1 and U2).
The evidence of the latter payments must be
persuasive and I so find. The 25 percent will be
paid but the 20 percent on long service leave will
only be paid to employees having over five years
service. The entitlements will be applied in the
manner described in Exhibit Ul.
3. Component of service pay on redundancy entitlements:
The Company argues that these payments
should not be made because the award does not
specify that the one-off payment (eight weeks in
this agreement) should attract it. It is not paid in
other parts of the Company's operations. Further,
entitlements which are due and payable during the
ordinary work should not apply.
The crux of the reply from the Unions is that
service pay should be paid on pay in lieu of notice
because the employer is exercising an option to
have the worker leave. If the worker stayed and
worked his notice he would be paid but he cannot
because no one will under the Company's proposals. Reference was also made to the payments
made at other sites.
I see the payment of eight weeks pay as an
arbitrally fixed amount to be paid to support the
package and therefore there is not validity to the
proposition that it should be increased by service
pay. Payment in lieu of notice is different. A
worker would be denied that which he would have
received as ordinary pay if he was allowed to work
out the notice. He has no option to do that and
therefore my Order will specify that payment in
lieu of notice will attract a worker's current
service pay.
4. Selection of employees nominated for transfer:
The Company claimed it conducted a survey to
ascertain who would transfer or take redundancy.
Workers had a choice so that if they opted not to
transfer they were voluntarily redundant. This
caused problems because of the existing Clause
36(2) so its provisions were, in those cases, agreed
to be waived.
The effect is that people who want to stay on
are in a pool from which they will be drawn by
transfer in accordance with the down-manning
plan. To do otherwise will destroy the integrity of
the plan and there will be chaos.
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The Unions say this proposal does not take into
account long service and "last-on, first-off"
should apply with transferees being carried supernumerary either at Koolan Island or on the
property to which they go.
In my view there is more than adequate
compensation to take into account long service.
The first survey will be repeated and every worker
will make his or her decision in the full knowledge
of the facts. The suggested sentence to be added
to Clause 36 (4) (d) will be allowed.
5. Redundancy selection procedure:
This item concerned whether, if there is any
dispute raised over selection, that action would
bring to a halt the process and therefore the notice
period would remain intact.
The Company says a dispute should not affect
the three months notice period because if a
complaint is successful, say, before the Commission then it would restore the worker's rights if
there was merit.
The Union says the situation should not be
different to any other dispute where in effect if an
issue is raised it acts as a stay of the date of
operation of any settlement.
I think in the circumstances that the proper
answer is, if a dispute is formally raised in writing
by a worker on site to management that a
moratorium of 14 days should apply. If the dispute
is not resolved in that time the notice period would
then commence. The Commission, of course, has
the power to remedy any proven unfairness and an
application can always be pursued through the
Industrial Relations Act 1979. So the decision on
this head of claim is a moratorium of 14 days in
which to resolve the issue.
6. Leisure days off:
The Company claims that the existing system
of taking EDO's is inflexible and this leads to
considerable cost when people are asked to work
on such days to the extent of the equivalent of
triple time. What it desires is that workers get
EDO's every four weeks but the day that it is to
be taken be varied to meet operational requirements. It says the date can be nominated three
weeks before a cycle begins and there is no
unfairness in that as a proposition.
The Union's position is that the Company has
the situation it originally demanded. In any event
the workers are working long hours and there are
husband and wife teams who need to be considered. The Australian Workers' Union offer that
production and maintenance departments have
two separate days off and if that happened there
would be adequate coverage for emergencies.
EDO's are not and have never been intended to
produce an overtime earning opportunity. On the
contrary, they are for the purposes of leisure. This
claim will be resolved by leisure days being taken
within each 28 day cycle. The worker will be
notified three weeks before a cycle of his EDO.
7. Re-organisation of the parts co-ordinator function:
The Company claims that changes to the Mines
Department inspection requirements and a reorganisation have required it to re-assign duties
previously done by two wages leading hands to be
done by staff employees. It says it is its
prerogative to make the change and it has done so
on an economic basis without damage at all to the
workers concerned. All in all, it is an example of
efficiency. It concedes though that the work has
been traditionally done by the tradesmen.
The Commission was shown a job description
(Exhibit U3) of the position; a letter of appointment of Mr L.D. Gray to the position (Exhibit
U4); and a Company response (Exhibit U6) to a
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grievance, (Exhibit U5) raised by Mr Gray. It was
said that the circumstances of the other worker is
the same. It is argued that the documentation
shows that there was an offer and acceptance of
a position and a contract existed between each of
the workers and the employer. This contract was
breached by the re-assignment of each of the
workers and Exhibit U6 is proof of this. Further
the positions are the epitomy of structural efficiency. They connote career extension and are
better, more fulfilling work positions; and it is
retrograde and unfair to abandon them,
I find that there was a contract between the parties. It was
unilaterally repudiated by the employer and the repudiation
was not accepted. The workers are and remain entitled to the
position. However, it appears that the positions are now
gone and the Commission is without power to have them
re-established because there is no unsafeness or onerous
impact on the workers (see Amalgamated Metal Workers
and Shipwrights Union of Western Australia vs Robe River
Iron Associates, 67 WAIG 13). Therefore I can make no
Order. I can only observe that the process adopted by the
employer was flawed and it would do well to review those
procedures to avoid a recurrence.
The schedule attached to the Order reflects those matters
which were arbitrated, together with those matters which the
parties agreed between themselves.
Appearances: Mr R. Parsons appeared for the Australian
Workers' Union, West Australian Branch, Industrial Union
of Workers.
Mr D. Bartlem appeared for the Amalgamated Metal
Workers and Shipwrights Union of Western Australia.
Mr D. Mclntyre appeared for the Construction, Mining
and Energy Workers' Union of Australia, Western Australian Branch.
Mr J. Murie appeared for the Australian Electrical,
Electronics. Foundry and Engineering Union (Western
Australian Branch).
Mr R. Woodward appeared for BHP Iron Ore Limited.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore Ltd
and
The Aus:ralian Workers' Union, West Australian Branch,
Industrial Union of Workers.
No. CR 819 of 1990.
COMMISSIONER J.F. GREGOR.
22 May 1991.
Order.
HAVING heard Mr R. Woodward on behalf of the Applicant
and Mr R. Parsons of the Australian Workers' Union, West
Australian Union, Industrial Union of Workers, West
Australian Branch, Mr D. Bartlem of the Amalgamated
Metal Workers and Shipwrights Union of Western Australia, Mr J. Murie of the Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian
Branch) and Mr D. Mclntyre of the Construction, Mining
and Energy Workers' Union of Australia, Western Australian Branch, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979 and
with the consent of the parties, hereby makes the Order set
out in the attached schedule.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. This document records matters agreed between the
parties and arbitrated before the Commission and shall be
known as the BHP Iron Ore Ltd. Koolan Island Operations—Redundancy and Reorganisation Order.
2. The contents of the Order are as follows: —
1. Shift System
2. Redundancy at Koolan Island
3. Award Restructuring —Efficiency Improvements
1. —Shift System
1.1 A two shift system has been implemented comprising
eight hour shifts and a rostered period of two hours overtime
on each shift.
The parties acknowledge that it is necessary for shifts of
a total ten hour period to be worked to maintain viability of
the operation.
Overtime will be offered on an offer and acceptance basis.
1.2 The normal rostered hours for the shifts will be paid
as follows:
Mine Produc- 0645-1700 {These times are
tion:
from and to townsite.
2100-0715
Maintenance:
0600-1600 {These times are at
the workshop.
1600-0200
Application of shift penalty rates as per C1.13(3) will
be at the higher rate.
1.3 Working, smoko and crib break arrangements on shift
shall be as follows:
{
{
—smoko
{
{
j
1/2 hr meal break
{
{
10 hrs. {
{Smoko break of
not less than
10 minutes on
the job except
for rain when
break can be
taken in mess
(production
employees)
Plus '/^ pay at single
time in lieu of taking a
second meal break.
1.4 Hours paid for each shift in respect of production
employees shall be:
81/: hours at single time
{Monday to
plus
2i/2 hours at double time
{Friday
Hours paid for each shift in respect of maintenance
employees will be:
S'At hours at single time
plus
2 hours at double time
1.5 See transcript of proceedings at Koolan Island on
2-5/91.
1.6 A breakdown crew comprising two tradespersons i.e.
fitter and electrician will be allocated to work with each of
the production shifts, assisting each other to maintain
equipment in an operating capacity. When necessary
additional assistance will be provided by employees from
the production department or on a call-out basis to ensure
that safe practices are complied with. This will be as
follows:
(1) There would be a call for assistance from other
tradespersons in the break down crew.
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(2) Approach Shift Production Supervisor for assistance.
(3) After (1) and (2) call another tradesperson if
necessary.
1.7 See transcript of proceedings at Koolan Island on
2-5/91.
1.8 See transcript of proceedings at Koolan Island on
2-5/91.
1.9 EDO's will be taken within each 4 week cycles. The
employee will be notified 3 weeks before the cycle, of his
or her L.D.O.
1.10 With the introduction of the new shift arrangements
the following changes to the Township services will be
implemented:
• The transfer of all cleaning/janitorial positions
under the direct responsibility to the Township
Supervisor and the introduction of greater flexibility between work areas, especially in the administration, maintenance, store and quarry cleaning
areas.
• The transfer of the Town electrical and refrigeration personnel to the Maintenance Electrical
Department with resultant reduction in total
numbers.
• A reduction of Township maintenance, messing
and cleaning personnel in line with overall
changes in the operation.
1.11 Suitably trained employees from within the AWU
will be utilised on shiploading duties. There will be a
maximum of six employees, inclusive of the preparation
shed attendant, employed on this task.
A member of the Work Groups will liaise with the Grade
Control Officer to review all the duties of the present sixth
man to determine if the position as such is warranted or can
be covered by normal shift labour. The findings of these two
people will be tabled at the next Work Group meeting for
discussion and possible resolution.
If Production personnel cannot supply manning levels
then AWU members from other areas can be asked. This
whole issue is to be monitored on a continual basis and if
problems arise which affect productivity and shift targets
then it is to be reviewed at Work Group level.
1.12 The Service Truck responsibility will fall under the
Maintenance Department to fully utilise the maintenance
"windows" between production shifts. This would involve
daily servicing and refuelling of trucks and mobile plant.
Manning will be based on the response to advertising in the
Mine Production Department. Any relief in excess of 5 days
will be by personnel from the Mine Production Department.
Reliefs of less than 5 days will be provided by AWU
personnel employed in the Maintenance Department.
1.13 The aggregate plant operation will be the responsibility of the Mine Production Department to allow closer
co-ordination with slope stabilisation work.
1.14 The groundwater attendant and survey assistant
duties will be transferred into the mine production department.
2. —Redundancy
Notwithstanding the provisions of Clause 36 of the Iron
Ore Production and Processing (BMP Minerals Limited)
Award No. 22 of 1981, the following clause shall apply: —
1. ENTITLEMENT
1.1 The additional entitlements outlined under this
agreement relate to the phase down and closure of
the Koolan operations. They will only apply on
one occasion to each such employee.
1.2 For the purpose of this agreement an employee
shall be deemed to have been made redundant if
his or her employment is to be terminated because
he or she has become surplus to requirements
owing to technological change or re-organisation
of work or production methods or procedures or
market conditions. An employee shall not be
deemed redundant if his or her employment is

1581

terminated for misconduct or unsatisfactory service, nor if he is offered by fails to accept
appropriate alternative employment with BHP
Iron Ore Limited operations in the Pilbara. This
provision only applies to employees who have
taken up the Company's offer of continued
employment.
The following criteria will be used to determine
an offer of appropriate alternative employment: —
1. Employment shall be in the iron ore industry
in the Pilbara.
2. For trade employees, transfer positions will
be offered on the basis of their trade. For
non-trade employees, transfer positions will
be offered on the basis within the scope of
their current classification or in accordance
with the classification nominated at the time
of finalising the survey.
3. The transfer position will satisfy the current
needs of the employees domestic circumstances including houses and schools. Accommodation will be provided on present
family size and this will be managed in
conjunction with the transfer centres housing
policies.
2. NOTICE
2.1 Before a worker is retrenched by reason of
redundancy the employer will give written notice
of that intention to the State Secretary of the union
concerned. Any such notification shall state the
name of employee reasons for the intended action,
the numbers and classifications of workers likely
to be involved, and the proposed order of
terminations if this be appropriate to the circumstances.
2.2 Deleted
2.3 The maximum amount of possible notice shall be
given to all workers to be dismissed but in any
case, workers shall receive 13 weeks pay in lieu
of notice, but pay in lieu thereof shall not be paid
where the worker resigns prior to the expiration
of that notice.
3. SELECTION
3.1 Voluntary redundancies shall be allowed first
when there are redundancies imminent in any
classification: provided that this paragraph only
applies if a suitable replacement for that voluntarily vacated position is available with the necessary
competence, training and skills. Those who have
not nominated for continued employment with the
employer will be selected for retrenchment where
there is insufficient volunteers.
A further survey of all employees will be
conducted to allow employees to finalise their
selection of redundancy or transfer.
3.2 The employer in selecting workers to be relocated
or retrenched shall consider, all things being
equal: —
(i) The length of service within the worker's
classification in the case of tradesmen or
CMEWU classification; and
(ii) The length of service with the employer at
Yampi Sound in his or her respective
department and the worker's competence to
perform in the other classification where
transfer is involved.
3.3 When assessing the term "all things being equal"
the employer shall consider the following factors:—
(i) Qualification and other experience.
(ii) Suitability for other employment.
iii) Availability of housing or other accommodation.
(iv) Domestic or other compassionate factors.
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(v) Attendance record.
(vi) General work performance.
(vii) The policies of the appropriate unions.
The employer and the unions shall discuss
in detail, with the intention of reaching
agreement, how these procedures are to
apply.
Employees who wish to dispute a redundancy notice shall advise the Company in
writing immediately.
There will be a moratorium of 14 days
during which time the 13 weeks notice will
not commence.
If the dispute is not resolved within 14
days, the notice period will then commence.
4. JOB INTERVIEWS
4.1 Sufficient time off work with payment of ordinary
wages will be granted to employees who have
been advised of their impending redundancy date
for the purpose of attending an employment
interview at Derby with a representative of other
employers.
4.2 Time off work without payment of wages will be
allowed to a maximum of five days to any
employee for the purpose of attending an employment interview with another employer off site.
There will be no restriction to the number of
occasions when the employee can utilise this
provision for bona-fide job interviews during the
official notice period.

5. BENEFITS-REMUNERATION
5.1 Employees who are made redundant will be
entitled to 3 months (13 weeks) pay in lieu of
notice inclusive of service pay and the following
benefits.
5.2 Eight weeks severance pay at the rate prescribed
in Clause 35 Wages of the Iron Ore Production
and Processing (BHP Minerals Ltd) Award.
Service payments shall not apply to this.
5.3 Two weeks pay at the rate prescribed in Clause 35
Wages of the Iron Ore Production and Processing
(BHP Minerals Ltd) Award including service pay
at the current rate for each year of service paid on
a pro-rata monthly basis.
5.4 All pro rata payments in accordance with award.
Payments for annual leave loading and long
service leave loading in accordance with payments made at Cockatoo Island closure.
5.5 Payment, at the rate prescribed in Clause 35 —
Wages for any sick leave accrued in respect of
service after 11 March 1984 and unused at the date
of retrenchment.
5.6 Employees will be paid up to 2 annual leave travel
assistance entitlements accrued from 1 June 1991
which will be paid out on redundancy.
6. RELOCATION
6.1 The employer will provide transportation for the
worker and his dependants and personal effects
back to the original place of engagement within
Australasia or Perth or to the new place of
employment, within Australia with another employer.
6.2 If the worker elects to travel by means other than
those provided by the employer, the employer will
reimburse the worker up to the equivalent cost of
economy class air fares to which he and his
dependants are entitled.
6.3 The employer will provide transportation for the
pets of employees from Koolan Island to Derby
or Curtin Airport. Pet owners will be responsible
for appropriate caging and handing of pets to the
Koolan airstrip. Pets will be relocated to the

71 W.A.I.G.

employees point of relocation provided they travel
with the employee on normal commercial air
flights. No cash payment in lieu will be applicable.
6.4 The benefits referred to in 6.1 and 6.5 will not be
provided if the employee's new employer accepts
the transportation costs of relocation of the
employee and dependants.
6.5 The Company will allow costs associated with the
relocation of boats to Darwin or Fremantle.
Insurance for boats will be limited to boats packed
in a 20 foot container.
6.6 Packers will be provided from an off site
professional removalist company when there are
group redundancies (i.e. 10 or more persons made
redundant at any one time). Where packers are not
provided and employees pack their own containers, all packing materials will be provided.
Fumigation and insurance will be provided.
6.7 Subject to paragraph 1.2 and paragraph 3.1 any
worker who has been advised of an impending
dismissal pursuant to this clause and who subsequently resigns prior to the expiration of the notice
given, shall be entitled to the full benefits referred
to in paragraphs 5.2 to 6.5.
6.8 Discussions will be held with individual employees at the time of their being advised of
redundancy to arrange relocation matters.
7. ACCOMMODATION
7.1 Employees who have had their employment
terminated and become redundant will be permitted to occupy their residence on Koolan Island for
a maximum period of three weeks after termination date, in order to pack and finalise personal
matters.
7.2 When one of two employees sharing married
accommodation ceases to be employed because of
redundancy, the employee remaining in employment will be permitted to occupy the married
accommodation with him or her.
7.3 As mine closure approaches it may become
necessary for residents of de-mountable houses
and accommodation to transfer to alternative
accommodation which will not be removed from
site for the remaining period of their residences on
Koolan Island.
8. DELETED
3. —Award Restructuring—Efficiency Improvements
The efficiency issues which were raised at the time of
payment of the first instalment of Award Restructuring in
March 1990 are still relevant and necessary for implementation as part of this proposal.
It is acknowledged that these efficiencies are now being
implemented and that work group representatives will
continue to monitor the effect of these changes.
1. Staggered Crib Breaks —Mine Production
The need to maintain continuity of production thereby
decreasing delays to despatch of ore to ships.
Allowance will be made for staggered crib breaks on both
shifts to cater for the following contingencies as and when
required.
(a) Clean up duties in Crusher/Ore Bin complex and
shiploading system.
(b) To operate crushing system and production equipment during times of low equipment availability
or as shipping demands dictate.
2. Crusher utilisation —Mine Production
Improve crusher utilisation by decreasing changeover
time, pre-start and clean up etc.
Reduction in pre start time to 10 minutes will be achieved
by carrying out mid-shift clean up as detailed in 1 above and
that the maintenance department will be responsible for all
crusher lubrication requirements.
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The on-coming ore bin attendant will check chutes, etc.,
for ore bridging whilst proceeding to his duty station. It will
be the responsibility of production personnel to remove
waste oil or monitor its disposal on an as required basis.
The Senior Plant Supervisor will ensure that maintenance
personnel become fully conversant with crusher lubrication
system requirements.
3. Shift Changeover arrangements —Mine Production
It is agreed that employees will commence and finish their
respective shifts at the Town Shift Change area. They will
receive instructions at this location and transport will drop
them off en route to the quarry mess as necessary.
Start and finish times at the Town Shift Change area will
be as per those described in "Shift System —Item 1.2".
Payment of the additional 15 minutes shift changeover will
facilitate a hot seat changeover at 0700 hours. This will
reduce the amount of production lost time during the shift
changeover.
To further improve efficiency all operating production
equipment will be serviced during the maintenance window
and on-coming operators will only have to carry out a safety
inspection prior to starting work.
4. Smoko Practices —All Areas
The 10 minutes minimum uninterrupted break as prescribed in the Award to remain.
Smokos will be taken at such times and places that they
cause minimum disruption to production and maintenance
tasks. Production equipment operators may use the smoko
break to leave their cabs for exercise etc. In case of rain, such
personnel may take smoko in the mess, again, with
minimum disruption to work schedules. Other production
employees and maintenance department employees shall
take their smoko on the job or in the nearest smoko-crib
room. Townsite employees shall take their smoko on the job.
Smokos will be monitored on a continual basis and if
problems arise which affect productivity and shift targets
then it is to be reviewed at Work Group level.
5. Leisure days off
See item 1.9 under heading Shift System.
The proposed resolution of the 3 equipment demarcation
issues proposed in March 1990 remains and is referred to
also in the 2 shift system.
EQUIPMENT DEMARCATION
1. Coverage of Excavator(s) —Mine Production
Subject to on-going discussions.
2. Forklift operators —Services
See transcript of proceedings at Koolan Island on 2.5.91.
3. Flexibility of Shiploading duties—Production
To allow greater number of employees the opportunity to
be trained in shiploading operations and act where required
on overtime shifts.
Flexibility of Shiploading duties
If Production Personnel cannot supply manning levels
then AWU members from other areas can be asked. This
whole issue is to be monitored on a continual basis and if
problems arise which affect productivity and shift targets
then it is to be reviewed at Work Group level.
A member of the Work Groups will liaise with the Grade
Control Officer to review all the duties of the present sixth
man to determine if the position as such is warranted or can
be covered by normal shift labour. The findings of these two
people will be tabled at the next Work Group meeting for
discussion and possible resolution.
The remaining "efficiency issues" are as listed in the
March 1990 "first instalment" document viz:
ABSENTEEISM
Look at ways to reduce the level of controllable
absenteeism within the workforce.
• Review Award provisions relating to medical
certification of absences and claiming of sick
leave. The Company scheme to reduce absenteeism will no longer be applied and the benefits
accrued under it by employees up to the date of

1583

this agreement will be paid out. The basic
approach to control absenteeism will be applied
with the agreement by all parties concerned that
Clause 25(5) will be complied with and implemented accordingly.
UTILISATION OF TRADES ASSISTANTS
• Review numbers and utilisation of Trades Assistants.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers
and
Robe River Iron Associates.
No. CR 571 of 1990.
COMMISSIONER J.F. GREGOR.
6 June 1991.
Declaration.
HAVING heard Mr C. Brown on behalf of the Applicant and
Mr R. Lilburne of Counsel on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 does hereby declares —
That the Commission has jurisdiction to deal with
Matter No. CR 571 of 1990.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Building Trades Association of Unions of Western Australia
(Association of Workers)
and
Thiess Contractors.
No. CR 26 of 1991.
BUILDING TRADES (CONSTRUCTION) AWARD
No. 14 of 1978.
ENGINE DRIVERS' (BUILDING & STEEL CONSTRUCTION) AWARD
No. 20 of 1973.
COMMISSIONER A.R. BEECH.
2 May 1991.
Order.
HAVING heard Mr M. Keogh on behalf of the Applicant
and Mr R.H. Gifford on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That notwithstanding the provisions of the Building
Trades (Construction) Award No. 14 of 1978, and the
Engine Drivers' (Building & Steel Construction)
Award No. 20 of 1973. employees employed by, or on
behalf of Thiess Contractors to carry out construction
work on the Esperance Shire Offices site at Esperance
shall be paid 60 cents per hour worked in lieu of and
in substitution for all special rates and conditions
prescribed in Clause 9(1) of the Building Trades
(Construction) Award No. 14 of 1978, excepting
subclauses (f) Explosive Powered Tools and (w) Heavy
Blocks, and Clause 24 of the Engine Drivers' (Building
and Steel Construction) Award No. 20 of 1973.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Induslrial Relations Act 1979.
Ms J. Dreja
and
Esperance Residential
College.
No. CR 5 of 1991.
COMMISSIONER J.A. NEGUS.
31 May 1991.
Order.
WHEREAS the applicant sought and was granted leave to
withdraw this claim, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders: —
That the application be withdrawn by leave.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Major Motors Pty Limited
(No. CR 3 of 1991)
SENIOR COMMISSIONER G.G. HALLIWELL.
15 March 1991.
Reasons for Decision.
SENIOR COMMISSIONER: The matter referred to the
Commission for hearing and determination pursuant to
Section 44 of the Act is as follows: —
"The applicant Union alleges that its member, Mrs
B. Beeson, was retrenched by the respondent on 31
December 1990. The applicant Union claims a payment
on her behalf, calculated at the rate of 2 weeks pay for
each vear of her service, which commenced on 2 April
1973."
The respondent denies that Mrs Beeson was retrenched and objects to the payment claimed."
(Memorandum on File)
The facts of this matter are not seriously disputed and are
that in early November 1990 Mrs Johnston, a clerical
employee of the respondent, gave notice of termination of
her employment in mid-December 1990.
Mr W. Clerk the respondent's accountant having regard
to the downturn in the car industry concluded that he
wouldn't replace Mrs Johnston but would distribute her
duties among the three remaining clerical employees which
included Mrs B.I. Beeson. Mr Beedham described the
situation that then arose as follows: —
"The accountant, Mr Clerk, having received the
authority from Mr Pearce, the managing director, to
implement the new arrangements — further discussions
ensued as to whether Mrs Beeson was in fact capable
of doing all of her duties at all and again evidence will
be brought to substantiate that particular fact. It was
common knowledge around the office —and evidence
will be brought to confirm these (acts —that Mrs
Johnston did all of the computer input for Mrs Beeson
because Mrs Beeson, for some reason of another, was
not interested in doing the duties.
In viewing the situation —the economic downturn of
the motor industry, which is general knowledge—and
hopefully it will be more specifically addressed by
myself—a decision was made that Mrs Beeson could
not be carried in the restructuring of the office."
(Transcript page 19)
(Emphasis added)
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"This was exposed to the detriment of the company
when Mrs Johnston left, who used to do the duties that
Mrs Beeson couldn't do, and that exposed the company
to a situation where the fourth person, in the first
instance, it became a third person when Mrs Johnston
left, could not handle now the required duties, and
evidence will be brought to show this particular fact in
the office."
(Transcript page 20)
(Emphasis added)
The first issue in the matter is Mr Beedham's submission
that Mrs B. Beeson was not made redundant. The Industrial
Appeal Court (63 WAIG 607 per Wallace J.) stated:
"The employee becomes redundant because the
work he is to perform is no longer necessary for the
employer's purpose, not because of his own physical
incapacity.
To argue that the redundancy arises out of the
physical incapacity of the worker is to deny the origin
and meaning of the term "redundancy" and further to
deny the operation of the whole of Clause 8."
and per Brinsden J :
"It is action on the part of the company or at any rate
at the employer level which causes a worker to become
redundant and only when the company cannot make
alternative arrangements and becomes obliged to
declare employees redundant to the company's then
current needs and circumstances do the provisions of
the clause apply. One must immediately ask in respect
of what does this subcluase speak. I think the answer
is clear: it is talking about a loss of jobs and therefore
a surplus of employees by reason of some change.
Some of these changes are referred to in subclause 2(a)
but the list is not meant to be exhaustive. What the
company must do if it cannot make alternative
arrangements and therefore is obliged to declare
employees redundant, is to give notification to the
Secretary and Site Convenor and following such
notification by subclause (3) (c) make efforts to find
alternative employment within the scope of the
employee's present occupation."
"It is not necessary in this appeal to define the exact
scope of subclause (2) (b) but in my view at least it
covers the situation where an employee's job has been
lost by reason of his illness of injury or of some other
employee's illness or injury. Thus where through the
illness of an employee the company decides no longer
to hold open a job of the type the employee was
previously doing before his illness thereby rendering
the employee redundant the subsection prevents him
being so declared without the agreement of the union
concerned. What, however, all the subclauses (and this
of course includes subclause (2) (b)) contemplate is that
the redundant employee retains some work capacity.
Clause 8 does not cover the case of an employee totally
incapacitated from work...."
"It is not because an employee is ill that he has
become redundant; it is because the employer has
reacted in some way to that illness as, for example, by
deciding no longer should there be a job of the type
formerly carried on by the ill employee that makes him
redundant. A number of cases were referred to in
argument, but I do not think it is necessary to mention
them as they have to do with the doctrine of frustration
which does not need consideration. It might be noted
though that in Lloyd v. Brassey (1969) 1 A.E.R. 382
concerning the Redundancy Payments Act of 1965
Lord Denning M.R. at p. 383 interpreted that Act as
applying the circumstances where a worker's job
disappears. His words were these:
As I read the Act, a worker of long standing
is now recognised as having an accrued right in
his job; and his right gains in value with the years.
So much so that, if the job is shut down, he is
entitled to compensation for loss of the job—just
as a director gets compensation for loss of office.
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The director gets a golden handshake. The worker
gets a redundancy payment.
In the present case in evidence it is claimed that Mrs B.
Beeson's "expanded" duties are to continue to be performed by others.
However, the reference of dispute before the Commission
claims that Mrs B. Beeson was retrenched and the union
seeks a payment because of that occurrence. This has led the
Commission to consider whether an industrial matter would
include retrenchment as well as redundancy. Section 7 of the
Act defines industrial matter inter alia as follows: —
" "industrial matter"...any matter affecting or
relating to the work privileges, rights or duties of
employers or employees in any industry or of any
employer or employee therein and... includes any
matter relating to —
(b) the hours of employment, leave of absence,
sex, age, qualification or status of employees
and the mode, terms, and conditions of
employment including conditions which are
to take effect after the termination of employment.
(c) the employment of children or young persons, or of any person or class of persons, in
any industry, or the dismissal of or refusal to
employ any person of class of persons therin;
(d) and established custom or usage of any
industry, either generally of in the particular
locality affected:"
The High Court in Re Cram and Others Ex Parte N.S.W.
Colliery Proprietors' Association Limited and Others (163
C.L.R. 117 at pages 132-137) stated: —
"The expression "industrial matters" is defined by
s.4 of both Acts, unless any contrary intention appears,
as meaning:
"...all matters pertaining to the relations of
employers and employees in the coal mining
industry, and, without limiting the generality of
the foregoing, includes, in respect of that industry...."
"There follows in pars, (a) to (p) inclusive a list of
particular matters of which pars, (g), (h), (i), (j), (k) and
(1) should be mentioned. They are in these terms:
"(g) the hours of employment, sex, age, qualifications and status of employees;
(h) the mode, terms and conditions of employment;
(i) the employment of young persons or of any
persons or class of persons;
(j) the preferential employment of the nonemployment of a particular person of class of
persons being or not being members of an
organization:
(k) the right to dismiss or to refuse to employ...a
particular person or class of persons;
(1) a custom or usage, whether general or in a
particular locality."
The prosecutor argues that the dispute notified by the
Union "concerning the manning and method of
employment of labour at the Hunter Valley No. 1. Open
Cut Mine" was not a dispute as to an industrial matter.
This, so the argument runs, is because a dispute about
manning and mode of recruitment of labour does not
directly affect the relations of employers and employees. According to the prosecutor, the opening words of
the definition of "industrial matters' refer to matters
which pertain directly to such relations."
"Accepting the major premise of the prosecutor's
argument, we are nevertheless unable to accept the
minor premise, namely that a dispute about manning
and recruitment, in particular a dispute about mode of
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recruitment, as that is the correct characterization of the
dispute here, is not directly connected with the
relationship between employer and employee and is
merely consequential."
"Before dealing with the various strands of thought
embedded in this argument, we should mention some
aspects of the general words of the definition of
"industrial matter" as established in the context of s.4
of the Conciliation and Arbitration Act 1904 (Cth). The
words "pertaining to" mean "belonging to" or
"within the sphere of" and the expression "the
relations of employers and employees" refers to the
relations of an employers as employer with an
employee as an employee: 'Kelly' (78). And, as Dixon
C.J. noted in 'Reg v. Findlay; Ex parte Commonwealth
Steamship Owners' Association' (79), although the
possibility of an indirect and consequential effect is not
enough, the conception of what arises out of or is
connected with the relations of employers and employees includes much that is outside the contract of
service, its incidents and the work done under it. The
Chief Justice went on to say (80):
"Conditions affecting the employee as a man
who is called upon to work in the industry and
who depends on the industry for his livelihood are
ordinarily taken into account."
His Honour referred to the remarks of Isaacs and
Rich JJ. in 'Australian Tramways Employees Association v. Prahran and Malvern Tramway Trust' (81).
Their Honours, with reference to the equivalent of par.
(h) of the definition of "industrial matters" in the
Commonwealth and State Acts, said:
"The 'conditions' of employment include all
the elements that constitute the necessary requisites, attributes, qualifications, environment or
other circumstances affecting the employment.
And the words 'employers' and 'employees' are
used in the Act not with reference to any given
contract between specific individuals, but as
indicating two distinct classes of persons cooperating in industry, proceeding harmoniously in
time of peace, and contending with each other in
time of dispute." "
"No doubt our traditional system of industrial
conciliation and arbitration has itself contributed to a
growing recognition that management and labour have
a mutual interest in many aspects of the operation of
a business enterprise. Many management decisions,
once viewed as the sole prerogative of management, are
now correctly seen as directly affecting the relationship
of employer and employee and constituting an "industrial matter"."
"In reaching this conclusion we reject the suggestion, based on the remarks of Barwick C.J. in
'Melbourne & Metropolitian Tramways Board' (87),
that managerial decisions stand wholly outside the area
of industrial disputes and industrial matters. There is
no basis for making such an implication. It is an
implication which is so imprecise as to be incapable of
yielding any satisfactory criterion of jurisdiction: see
'Federated Clerks Union' (88). Indeed, the difficulty of
making such an implication is accentuated by the fact
that the extended definition of "industrial matters"
proceeds on the footing that many management
decisions are capable of generating an industrial
dispute.
These considerations indicate that the objection
voiced by O'Connor J. in 'Clancy' to the regulation and
control of business enterprises by industrial tribunals
is not a matter that goes to the jurisdiction of the
tribunals. Rather it is an argument why an industrial
tribunal should exercise caution before it makes an
award in settlement of a dispute where that award
amounts to a substantial interference with the autonomy of management to decide how the business
enterprise shall be efficiently conducted. The evident
importance of arming such tribunals with power to
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settle industrial disputes capable of disrupting industry
is a powerful reason for refusing to read down the wide
and general definition of "industrial matters" in the
Commonwealth and State Acts by reference to any
notion of managerial prerogatives as such."
A Full Bench of this Commission in (Adelaide Timber
Company Pty Limited v. W.A. Timber Industry Industrial
Union No. 69 of 1990 unreported 20-12-90) held that: —
The words of the definition of "industrial matter"
have been considered in some detail by the Full Bench
of this Commission in recent cases, namely R.R.I.A.
v.A.M.S.W.U. and Others 69 WAIG 2629 (Superannuation Case), Hamersley Iron Pty Ltd v. A.M.W.S.U.
and Others 70 WAIG 254 and C.W.A.I. and Others v.
S.D.A.E. 70 WAIG 3544 (inter alia), and in
A.M.S.W.U. v. Bell Bros. Pty Ltd (op.cit.).
!t is quite clear that a claim by a former employee
to be paid pro rata long service leave following the
retrenchment by his employer was an "industrial
matter" as held by the Full Bench in A.M.S.W.U. v.
Bell Bros. Pty Ltd (op. cit.). It is, in our opinion, quite
clear that a claim for a redundancy payment which may
take account of the same is an "industrial matter".
In Totalisator Agency Board and Others v. F.C.U.
and Others (1980) 60 WAIG 624 it was held that an
industrial matter includes the question of alternative
employment upon redundancy, even though it related
to a matter which was to come into effect after the
master/servant relationship was at an end. The matter
was decided by the Industrial Appeal Court under the
1912 Industrial Arbitration Act, and the definition of
"industrial matter" did not include the current provision relating to the "conditions which are to take effect
after employment", which is contained in this Act, and
which strengthens the position.
Thus, the question arises whether this was an
industrial matter. If one looks at the plain words of the
Act then there is no doubt that it is."
"Mr Williams' submission went further, and was
that "compensation" was not to be ordered upon
dismissal, except as countenanced by the principles in
Pepler's Case (op. cit.).
On the authority of Tip Top Bakeries v. F.C.U. and
Others (op. cit.) (see also McLeans Consolidated Pty
Ltd v. United Timber Yards, Sawmills and Woodworkers" Employees Union of Western Australia 70 WAIG
3944 at 3945), it is quite clear that redundancy does not
constitute a dismissal since it is the job which
disappears. In any event, even if this were not so, the
claim does not relate to a dismissal or to its unfairness,
but to the peculiar nature of a redundancy, the abolition
of a job or jobs.
Thus, there was jurisdiction to make the order which
was made, having regard to precedent in this Commission in relation to redundancy matters as an exercise
used by industrial tribunals, and the clear omission to
disapprove of those authorities of refer to them by
Olney J. in Pepler's Case (op. cit.), in what we
respectfully take to be obiter.
The essential nature of redundancy payments related
to job protection in times of change for various reasons,
when actual jobs are abolished.
As an industrial matter, this is a claim between an
organisation and an employer which clearly relates to
the contract of employment.
It is a claim for a better redundancy package to effect
proper job protection measures based on a formula to
be prescribed and approved by the Commission.
It would be thoroughly artificial to say that such a
claim which might be made before, cannot be made
after.
It is quite different from a dismissal where.compensation in lieu of reinstatement can occur."
(Full Bench Decision pages 10,11,15 & 16)
(My Emphasis)
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Having regard to all the above cited authority I cannot
conceive that a dispute between a registered organisation of
employees, on the one hand, and an employer on the other
as to a claim for payment and the amount of such payment,
to an employee, a member of the organisation, on that
employee's retrenchment from employment, is other than a
dispute about an industrial matter and I so find.
The Commission, having decided that retrenchment is an
industrial matter, will further hear the parties as to the merits
of an appropriate amount if any to Ire awarded toMrs B.
Beeson by the respondent.
Appearances: Mr R. Wright appeared for the applicant
Mr J.C. Beedham appeared for the respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Major Motors Pty Limited
(No. CR 3 of 1991)
SENIOR COMMISSIONER G.G. HALLIWELL.
7 May 1991.
Supplementary Reasons for Decision.
SENIOR COMMISSIONER: The Commission, as presently
constituted, in a decision No. CR 3, 15th March 1991
(unreported) held inter alia that: —
"Having regard to all the above cited authority I
cannot conceive that a dispute between a registered
organisation of employees, on the one hand, and an
employer on the other as to the claim for payment and
the amount of such payment, to an employee, a member
of the organisation, on that employee's retrenchment
from employment, is other than a dispute about an
industrial matter and so I find."
(Page 9 of decision)
The matter came on for further hearing on 17th April to
determine the quantum if any of a retrenchment payment.
For the applicant it was submitted that Mrs Beeson, now
fifty four years of age and with seventeen (17) years and
eight (8) months service, had to date been unable to find a
new position. Indeed Mrs Beeson gave evidence to this
effect.
Secondly, it is argued the data from the Department of
Social Security (Exhibit 1) plainly demonstrates the difficulty of older persons obtaining employment, the emotional
results thereof and the length of time such persons are in
receipt ofsocial security benefits. Further that the D.O.M.E.
extract (Exhibit 1) shows that the majority of persons that
are unemployed in the older age bracket come from the
clerical area as did Mrs Beeson.
In supporting the claim of two weeks for each year of
service the union relied upon the T.C.R. case the W.A.
Government Employees Redeployment Retraining Redundancy General Order and a number of redundancy agreements reached in the motor vehicle industry and elsewhere
(Exhibit 3).
For the respondent Mr Beedham contended that there
should not be a great deal of weight, if any, given to the
agreements reached as to the quantum of retrenchment
payment.
Secondly that the circumstances of Mrs Beeson were
different in that: —
Mr Beedham: "I would submit in Major Motors case
that wasn't the case. The case was they had three jobs
and three people available to do them. The point was
that one person couldn't do it and they had to replace
her."
(Transcript p. 67)
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Mr Beedham submits that if a metal trades employee of
the respondent were made redundant then the T.C.R.
provisions would provide the maximum benefit available.
Finally Mr Beedham submits: —
"What we say, sir, is that this company has complied
w ill all the rules of employment and it should now not
be penalised because one of their workers could not
pick up the extra work that was required of her and they
had to replace her with another employee. If the
commission pleases"
(Transcript p. 69)
The Commission in this case must treat the matter on a
case by case basis as there is no award provision, there is
only one person affected because of her individual circumstances.
1 turn now to the authoritative decision of the Full Bench
on this type of issue in the Tip Top case (70 WAIG 289).
Ground 3 (h) (70 WAIG 290) of the Appeal stated
"The Commission erred in ordering that a redundant
employee was entitled to two weeks pay for each
completed year of service..."
As to this ground of appeal the Full Bench said (@ p. 296)
"That ground alleged that what was said was
manifestly excessive and not a sound discretionary
judgment. There was insufficient reason advanced to
us why that was the case. We do not consider that
ground made out, other than what was submitted in
relation to other grounds to which we have referred
applies."
The Commission at first instance had stated that:
"The Commission accepts that a principle was
established commencing with the decision of Fisher J.
of the New South Wales Industrial Commission (25
AILR 389 para. 387), later State T.R.C. Case (66
WAIG 580) that the greater the length of service of an
employee with a particular employer requires recognition by way of increased payment to the employee
should redundancy occur. This principle is plainly
recognised by way of increased payment to the
employee should redundancy occur. This principle is
plainly recognised in the Government Employees'
Awards (see 69 WAIG 517) and in the respondent's
offer to its employees.
Indeed, as Lord Denning M.R. stated it (supta) "As
I read the Act, a worker of long standing is now
recognised as having an accrued right in his job and his
right gained in value with the years"
(69 WAIG 3132 @ 3134)
In an earlier case. Anglican Homes v. F.M.W.U., the
Commission stated inter alia: —
At the outset it appears to the Commission that the
inherent principle established by the Termination,
Change and Redundancy Case (supra) recognises the
greater the length of service of an employee with an
particular employer as requiring recognition by way of
increased payment to the employee should redundancy
occur.
Applying the rationale to the claim as made in the
present case and having duly noted the quantum
accepted in the Silver Chain Nursing Association
agreement, the quantum applicable to Government
hospital employees who become redundant (69 WAIG
517). the Termination, Change and Redundancy "standard" and the cost to the respondent, the Commission
concludes that one week's pay for each year of service
for employees with five of more years of service,
appropriately recognises the employees increased
length of service with the employer for redundancy
purposes. The claim is to the above extent granted."
(69 WAIG 2523 @ 2524)
Whilst the Commission appreciates that those matters
were redundancy payments and not a retrenchment payment
as here it seems to the Commission that the quantums these
established should be generally followed here and having
regard to Mrs Beeson's age of fifty four years and the
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demonstrated difficulties she will have obtaining new
employment, her seventeen year eight month satisfactory
service period and the reorganisation of the business which
led to her retrenchment the Commission determine that two
(2) weeks pay for each year of service equitable in all the
circumstances.
Appearances: Ms J.G. Barnesby appeared for the applicant with Mr RJ. Dhue
Mr J.C. Beedham appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
— and —
Major Motors Pty Limited
(CR 3 of 1991)
SENIOR COMMISSIONER G.G. HALLIWELL.
13 May 1991.
Order.
HAVING heard Ms J. Barnesby on behalf of the applicant
andMr J. Beedham on behalf of the respondent the
Commission pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the respondent pay to Mrs Beeson two weeks
pay for each year of service.
(Sgd.) G.G. HALLIWELL,
[L.S.j
Senior Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers, W.A. Branch
and
Massey Ferguson (Australia) Limited.
No. CR 175 of 1991.
COMMISSIONER C.B. PARKS.
9 May 1991.
Reasons for Decision.
(Given extemporaneously at the conclusion of the submissions, taken from the transcript as edited by the Commissioner)
THE COMMISSIONER: The matter before the Commission is one which arose pursuant to Section 44 of the
Industrial Relations Act 1979. The parties were unable to
reach a resolution at a conference held pursuant to that
section, and thus a Memorandum of Matters was prepared
by the Commission as presently constituted, to identify the
matter which remained in dispute. That was:
The applicant Union claims that its member, Mr
Viesturs Lismanis, as a result of being made redundant
on 31 January 1991 shall be paid:
(1) 2 weeks' pay for each year of service; and
(2) a further 2 months' pay in lieu of notice.
The respondent's response was one of total objection to
the claims made therein.
The respondent argues that the Commission does not have
the jurisdiction to hear and determine this matter, and that
this should be decided as a preliminary matter. It is
submitted that the decision by the Industrial Appeal Court
in the matter of R.R.I.A. v. A.D.S.T.E. (68 WAIG 11)
(Pepler) prohibits the Commission from awarding "compensation" and therefore a "redundancy" payment in
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relation to a claim made on behalf of an ex-employee. The
ratio of that decision was considered by the Full Bench of
this Commission in the matters; Tip Top Bakeries (Canning
Vale) v. the Federated Clerks' Union and Others (70 WAIG
289) and McLeans Consolidated Pty Ltd v. United Timber
Yards, Sawmills and Woodworkers Employees Union of
Western Australia (70 WAIG 3944). The Full Bench held
that the Pepler decision (op.cit.) was limited to the
circumstance of an unfair dismissal and therefore, the
Commission is not prohibited from granting a redundancy
payment. The matter currently before the Commission does
not involve an issue of unfair dismissal. It is limited to a
claim that a payment be made to Mr Lismanis because he
was declared redundant and his services were terminated as
a consequence thereof.
For the foregoing reasons the Commission declared to the
parties that it had the jurisdiction to hear and determine the
claim and then proceeded to hear argument as to the merit
thereof.
The Memorandum of Matters before the Commission
does not fully reflect the matter to be determined. The
Commission is not being asked to determine a benefit for
Mr Lismanis per se. but to find that he should be awarded
a benefit greater than that which currently exists according
to the respondent's policy.
It is clear that this Commission and other industrial
relations tribunals have held that it is appropriate to grant
redundancy benefits, and that concept was formalised in a
general way by the Australian Commission in what is
commonly referred to as the 'Termination, Change and
Redundancy' case (hereinafter referred to as TCR).
That determination has played a part in the determination
of similar provisions in this State by the Commission in
Court Session, and has resulted in a number of awards of
this Commission being amended to incorporate provisions
of that nature, primarily in similar terms to those originally
determined in the TCR case.
The award under which Mr Lismanis was employed, the
Clerks (Wholesale and Retail Establishments) Award, does
not contain provisions relating to redundancy and/or
retrenchment, and therefore, the Union now applies to
establish a particular benefit for Mr Lismanis as a
consequence of him being made redundant.
The Commission has, by way of exhibit 2, been referred
to various redundancy schemes that operate both in
government and private employment, particularly, for
example, those which appear at pages 108, 109, 112 and 119
of that exhibit.
The Commission in Court Session in this State, when
dealing with a claim to introduce TCR provisions in the
Metal Trades (General) Award cited the purpose of granting
benefits of the nature that had been awarded by the now
Australian Industrial Relations Commission (66 WAIG
580).
At that time the Commission in Court Session said —
" Turning now to the redundancy provisions we respectfully endorse the finding of the Australian Commission
that the primary reason for the payment of severance
pay does not relate to the requirement to search for
another job and/or to tide over an employee during a
period of unemployment. It is justified as compensation
for the inconvenience and hardship imposed on
employees and for the loss of certain non-transferable
credits.
One difficulty, of course, is that non-transferable
credits vary from employee to employee and are
impossible to quantify from the material before us."
(P.584)
We respectfully agree with the Australian Commission
that the traditional week's notice of termination
included in awards provides no practical opportunity
for those who have been in a particular job for some
time to adjust to the proposed change in circumstances,
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re-organise their lives and seek alternative employment.
It is self-evident that persons in higher age groups
often find it more difficult to obtain and adapt to
comparable work elsewhere."
(P.584)
The Metal Trades (General) Award was amended to
include the TCR provisions which have three separate
facets. The first involves the Contract of Service clause of
the Award wherein increased periods of notice are stipulated
for persons with longer periods of service. Secondly, an
additional clause was introduced requiring employers to
notify both employees and unions of the intended introduction of change; and, finally, a clause which prescribes a scale
of severance payments and the qualifications relating
thereto.
The respondent employer has adopted the periods of
notice or payment in lieu thereof (except the additional 1
week applicable to persons in excess of 45 years of age), and
the severance payments, as determined within the TCR case.
I turn to the Metal Trades (General) Award which is an
example of the TCR provisions. Clause 33A. —Redundancy,
prescribes a severance payments scale in subclause (3),
however that subclause is qualified by subclause (8)
Superannuation Benefits which prescribes as follows —
" (a) Subject to further Order of the Commission where
an employee who is terminated receives a benefit
from a superannuation scheme the employee shall
only receive under subclause (3) of this clause the
difference between the severance pay specified in
that subclause and the amount of the superannuation benefit the employee receives which is
attributable to employer contributions only.
(b) If the superannuation benefit is greater than the
amount due under subclause (3) of this clause then
the employee shall receive no payment under that
subclause."
The company policy, as specified in exhibit A, that is the
application of the TCR provisions was followed. The
superannuation payment made to Mr Lismanis which is
attributable to the contributions of his employer exceeds that
to which he would have been entitled under the TCR
provisions. Therefore, he was not entitled to receive a
severance payment. Mr Lismanis, having completed in
excess of 5 years' service, was afforded a payment of four
weeks' wages in lieu of notice.
The different redundancy provisions exhibited to the
Commission (exhibit 2), and particularly those referred to
by the Union advocate, each provide benefits that are greater
than those granted in the TCR case. It is submitted by the
Union that these should influence the Commission to
increase the benefits afforded to Mr Lismanis. Flowever,
nothing has been put to the Commission to pursuade it that
any one scheme should be preferred to another or preferred
to that which the respondent employer currently observes.
The simple fact that they exist does not, by itself, convince
the Commission to grant an increased benefit to Mr
Lismanis.
In the matter of AMWSU of W.A. v. Anchorage Butchers
Pty Limited {op. cit.), the Commission in Court Session
stated —
" [Severance pay] is justified as compensation for the
inconvenience and hardship imposed on employees and
for the loss of certain non-transferable credits".
There has been no argument put to me which suggests that
Mr Lismanis suffered any inconvenience or hardship. I am
mindful of the fact that slightly in excess of 5 weeks after
the date of termination. Mr Lismanis gained new employment in a similar type of occupation. It is submitted that Mr
Lismanis has suffered a loss of non-transferable credits. Flis
termination has deprived him of whatever longer term
financial benefit he could have potentially achieved from the
respondent's Superannuation Scheme had he continued in
employment until aged 65 years. Additionally the applicant
says that Mr Lismanis has lost the value of his past service
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towards his future qualification for long service leave with
his new employer. This was not quantified.
The severance pay scale of the TCR provisions was
formulated to include compensation for the loss of service
towards the qualification for long service leave. Superannuation was viewed as separate and distinct. A superannuation
payment attributable to an employer's contributions is to be
offset against the prescribed Severance payments. From this
it can be reasonably inferred such a payment was then
viewed as being an alternative compensatory factor provided
by the employer and not as a lost non-transferable benefit.
I am not satisfied that there is any reason for me to depart
from the concepts established by the TCR decision, and
therefore the redundancy policy of the respondent, notwithstanding that policy does not follow the TCR decision
precisely. The applicant has not substantiated its claim and
therefore 1 dismiss this matter.
Appearances: Mr R.J. Dhue appeared on behalf of the
Applicant.
Mr SJ. Kenner appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Clerks' Union of Australia Industrial Union of
Workers. W.A. Branch
and
Massey Ferguson (Australia) Limited.
No. CR 175 of 1991.
COMMISSIONER C.B. PARKS.
17 May 1991.
Order.
F1AVING heard Mr R.J. Dhue on behalf of the Applicant and
Mr SJ. Kenner on behalf of the Respondent, the Commission. pursuant to the powers conferred on it under the
Industrial Relations Act 1979 herebv orders —
That this application be dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.
and
Gandy Timbers Pty Ltd.
No. CR 986 of 1990.
COMMISSIONER A.R. BEECH.
5 April 1991.
Reasons for Decision.
THE COMMISSIONER: It is common ground in this matter
that on the 13th of December 1990 the respondent employer
gave one week's notice of termination to six of its
employees who are members of the applicant union. The
reason for the giving of notice was redundancy. In each case
the employees were given one week's wages, paid all award
entitlements, and in the caseof the two employees who had
been employed for more than 12 months, pro rata long
service leave. The payment of pro rata long service leave
was seen by the respondent as anappropriate redundancy
payment. The union disputed the adequacy of the termination payments made and submitted a claim for redundancy
provisions which was rejected by the respondent. That
matter was then referred for hearing and determination.
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The employees were employed pursuant to the Timber
Industry Award No 36 of 1950 which is silent regarding
redundancy provisions.
The employer raises the question of jurisdiction before the
Commission, stating that the Commission is without
jurisdiction to deal with this matter on the basis that the
awarding of a redundancy payment is compensation for
unfair dismissal, and outside the jurisdiction of the
Commission on the authoritv of the Industrial Appeal Court
in Pepler's case (RRIA v. ADSTE, 68 WAIG 11). It is also
submitted that theeffect of ordering a redundancy payment
in the manner claimed is to vary the award, and that that is
not a matter which isavailable pursuant to section 44 (9) of
the Act. In the lightof the submissions put it is necessary
only to note that the objections are overruled on the basis
of the authority of the Full Bench in McLeans Consolidated
Pty Ltdv.UTYSWEU, 70 WAIG 3945.
The first part of the claim is that the respondent
shouldobserve the conditions set out hereunder in relation
to anyredundancies of its members which may occur within
therespondent's operations in the future. The second part of
theclaim is that the conditions set out should be applied
tothose of its members who were made redundant by the
respondenton the 21st of December 1990.
Paragraph one of the claim is headed "Notice of
Retrenchment" and requires at least three working days
before retrenchment notices are issued and certain other
matters. It was not seriously suggested that the Commission
is in a position to require such notice to be given by way
of order in this matter given that retrenchment has already
occurred. This part of the claim was not vigorously argued,
if at all, and is rejected.
Paragraph two is a redundancy payment clause which is
in the following terms:
2. Redundancy Payment
(a) Full-time employees who, at the time of
termination have been employed for less than
12 months shall be paid 17.5% loading on
pro rata annual leave.
(b) Full-time employees who, at the time of
termination, have been employed for more
than twelve months shall be paid an additional payment in accordance with the following scale up to a maximum of 20 weeks'
pay, plus 17.5% loading on pro rata annual
leave.
Compleied Vrs
Ixss than
Over 45 Yrs of age
o! Service
45 Yrs of age
1 —5 yrs
1 week's pay per
I week's pay per
year of service
year of service
5 yrs + over I week's pay per
i.5 week's pay per
year of service
year of service
(c) An additional payment of one week's pay to
each retrenched employee under this agreement irrespective of notice given.
3. Pro rata Long Service Leave
Pro rata long service leave will be paid in
accordance with the following scale:
Years of Pro rata Long Service Leave
Service Under 40 yrs Over 45 yrs
5
40%
55%
6
50%
75%
7
60%
85%
8
80%
95%
9
90%
100%
10
100%
100%
4. Any retrenched employee who is re-employed
within six months following retrenchment will be
eligible for continuous service as per the conditions of the Long Service Leave Act.
The union pursued its claim with the assistance of a
number of arguments. The claim as outlined above was
described by the union as being "the timber industry
standard". In support of that it tendered a document headed
"Redundancy Plan — Bunnings/Whittakers/Wesfi" (Exhibit
5) which is an unregistered agreement executed on the 15th
of October 1986 between the three mentioned companies
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and the two unions then representing timber workers in
Western Australia. For all practical purposes the claim
before the Commission on this occasion reflects the
conditions contained in that agreement. The respondent in
this matter, whilst acknowledging the existence of the
agreement, denies that it can be held to be a standard within
the timber industry.
If, by the union describing the agreement as "the
timberindustry standard" the union intends to mean that the
agreement is one which should be recognised by the
Commission as a standard and merely for that reason
imposed upon the respondent, then it patently cannot be so
regarded. The document is unregistered and, as correctly
pointed out by the respondent in this matter, it is an
agreement between three employers, even though those
employers or some of them may be deemed as significant
in the industry. The Commission was not informed of any
basis upon which the agreement was reached, any conditions
which may attach thereto, nor any concessions which may
have been made within the industry as a result of the
establishment of the agreement.
The matter does not end there. It was demonstrated to the
Commission that the claim which the union makes against
the respondent in this instance has some history. The
company produced an application for a conference No. C
418 of 1984 which had been lodged in August 1984 against
it by the United Timber Yards, Sawmills and Woodworkers
Employees' Union of Western Australia. It had sought a
conference to discuss a claim for a redundancy payment for
an employee Mr Webster based upon "the Timber Industry
Redundancy Plan". The reason for the employee's dismissal
was the downturn in the company's production. It is
appropriate to spend some time upon this particular matter
because it is a fundamental plank of the respondent's
submission in this matter that the company has—
" ... religiously applied the provisions of the Full
Bench in paying those employees ... who have been
made redundant periodically by Gandy Timbers pro
rata long service leave." (transcript p. 30).
A close examination of the circumstances reveals some
misconception on the part of the respondent.
The abovementioned conference failed to resolve the
issue and it was referred for hearing and determination. The
decision in the matter appears at 65 WAIG 115. A reading
of that decision shows that the union had changed its claim:
"At the outset the union sought and was granted leave
to amend its claim.
What is now before me is a claim for pro rata long
service leave payment plus a payment equal to 12
weeks' pay." (65 WAIG 115).
To the extent that the respondent believes that that
decision, and the subsequent decision of the Full Bench
about which mention will be made shortly, considered and
rejected the alleged "timber industry standard" provision
sought by the applicant in these proceedings, the record
indicates that that is not so.
The decision of the Commission in the 1984 matter
decided that Mr Webster should be paid on the basis of 7
weeks' pay for pro rata long service leave, plus two weeks'
pay for unused sick leave making a total of 9 weeks' pay
to cover non-transferable benefits and a further 2 weeks' pay
for time lost between terminating employment with the
respondent and taking up new employment. An appeal
against that decision went before the Full Bench, and its
decision was delivered in March 1985 (65 WAIG 392). The
appeal was brought on the basis that the Commission erred
in awarding compensation based on sick leave entitlements
and in failing to recognise that the relevant circumstances
in that instance were unlike those in previous cases where
the Commission had ordered compensation in the nature of
pro rata long service leave. It is important also to note the
following from the decisionof the Full Bench:
"The appellant also challenged the payment for time
lost but this issue was not addressed in the course of
the appellant's submissions and we see no reason why
we should interfere with the decision in this respect
save that Mr Webster was paid one week's wages in
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lieu of notice and resumed employment after a further
week. That being the case the award for that particular
item should be reduced to one week's pay."
(65 WAIG 392)
The Full Bench then turned its attention to that part of the
Commission's order which referred to payment for unused
sick leave, and concluded that that was a matter which the
Commission, before deciding to award payment under that
heading, ought to have afforded the parties an opportunity
to be heard. As this had not occurred, the Full Bench held
that the exercise of discretion in that particular respect
miscarried, and that part of the order was set aside.
The Full Bench then considered the discretionary nature
of the Commission's task when claims are made involving
pro rata long service leave. The Full Bench concluded that
it was reasonably open for the Commission to conclude that
there were special reasons sufficient to justify its decision
in that regard. In sum, the Full Bench decided that the appeal
was upheld in part and the order made by the Commission
was varied by deducting from the total sum an amount
sufficient to cover one week's pay for time lost and two
weeks' pay for unused sick leave.
Due to the emphasis placed upon this decision during the
proceedings before myself, it is worth making one or two
comments. It is accepted that the respondent may have
adopteda "layman's interpretation of what the Full Bench
decisiondid" (transcript p. 47) but given that the company
relies so heavily upon the decision of the Full Bench in its
subsequent conduct in relation to that decision, it is
important to state that the Full Bench did not by its decision
determine that the payment of pro rata long service leave
was an appropriate redundancy payment for the company to
observe. The Full Bench judged that the decision of the
Commission at first instance should be set aside in part for
the reasons that it gave. As a result of the decision of the
Full Bench, the payment made to Mr Webster consisted of
pro rata long service leave, as has been stated during these
proceedings, but also he was paid one week's wages which
represented the period between the expiry of his week's
notice, and his commencement of employment elsewhere.
It is not apparent from these proceedings that the respondent
in this matter has followed both elements of the effect of the
decision of the Full Bench in subsequent redundancy
matters. Indeed the evidence before the Commission speaks
only of the company paying pro rata long service leave. If
that be so,then the strong submission of the company that
in this matter it has merely implemented an earlier decision
of the Commission loses considerable force.
It is at once acknowledged that the decision in matter No.
CR 418 of 1984, and the subsequent decision of the Full
Bench as discussed above was not binding on the respondent
in this matter for the future. It merely represented the
resolution of a dispute originated by that union in relation
to one of its members according to the circumstances of that
member. That the company has chosen as a matter of policy
to pay to any employee with 1 year's service or more since
that time who has been made redundant pro rata long
service leave is prudent and does not escape the attention
of the Commission, but it is not adhering to the "decision
of the Full Bench" in so doing.
The Commission was next referred to an issue regarding
redundancy which arose between the applicant union and the
respondent in 1987. The Commission was advised that that
dispute formed the basis of a conference No. C 244 of 1987.
The Commission was informed by the parties that on that
occasion the union disputed the redundancy payment made
by the company to an employee, and that the union had
claimed in the conference that the alleged "timber industry
redundancy standard" should be paid. It was stated that once
the Commission was made aware on that occasion that the
company had merely implemented the decision of the Full
Bench referred to earlier, the matter concluded and the union
did not pursue the issue. The significance of this conference
is twofold. Firstly, it is that the union in this matter lays
emphasis upon the decision of the Commission in Court
Session which inserted the termination change and redundancy provisions into the Metal Trades (General) Award in
1986 (66 WAIG 580). The union states that that decision

71 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

effectively set a minimum standard against which redundancy payments should be judged and that the respondent
should have been aware of this and applied its provisions
accordingly. The strength with which the union puts this
submission must be viewed against the Commission's
understanding that whilst the union may have had that view
when matter No. C 244 of 1987 eventuated, it chose not to
pursue the matter on that occasion. Secondly, from the
respondent's viewpoint, in 1987 it followed what it saw as
the appropriate level of redundancy payments to be made by
it set by the Commission earlier and the union, in the
knowledge of all that had gone before including the metal
trades decision earlier, did not pursue the issue to change the
respondent's actions. Thus the respondent states that on this
occasion it has merely continued to apply a redundancy
payment which has been known to and implicitly accepted
by the union.
The above has been detailed to adequately deal with the
respective arguments raised by the parties. Whilst the
Commission does not grant the union's claim in this matter,
it must deal with the issue according to equity, good
conscience and the substantial merits of the case and it is
not restricted to the specific claim made or to the subject
matter of the claim. The facts of the current redundancy are
clear and not disputed. The union led evidence to support
its fundamental position that those of its members made
redundant have not received an adequate redundancy
payment according to current standards. It cites the metal
trades decision itself, the decisions of the Commission
relating to Tip Top Bakeries (70 WAIG 289, 4304) and
FMWU i'. Salvation Army (70 WAIG 3944).
The decision of the Commission in Court Session in the
metal trades case cannot be lightly put to one side. It
reviewed the history of claims made in the Commission
concerning redundancy situations and in so doing it
prescribed a scale of payments to be applied to employees
made redundant pursuant to that award. It also disapproved
of redundancy matters being dealt with on a case by case
basis, although such an approach cannot be ruled out (see
66 WAIG 580 at 584 and Tip Top Bakeries and FCU and
others. 70 WAIG 289). The decision followed the comprehensive termination, change and redundancy case in the
Australian Commission which set a standard for awards
coming within the jurisdiction of that Commission (Print
F6230. (1984) 294 CAR 175; and Print F7262 (1984) 295
CAR 673).
This matter is a claim for a more generous redundancy
payment than that already made. The Commission as
currently constituted has been required to consider a
previous matter regarding redundancy which is of relevance
in its consideration of this matter. Indeed, it was adverted
to bv at least the respondent in its submissions (transcript
p. 50, 51). In WATIU v. Adelaide Timber Co. Pty Ltd (70
WAIG 2508) the Commission dealt with a claim for
redundancy payments to be made to an employee. The
award covering the employee was then, as now, the Timber
Industry Award. The decision in that matter concluded in
part:
"The most commonly accepted standard of redundancy
provisions is that reflected within the amendments to
the Metal Trades (General) Award (supra) and in the
absence of any countervailing factors, those provisions
will be used as a basis for the consideration of this
matter, given that the Commission is dealing with a
specific and known matter."
(supra at 2512)
An appeal against that decision was upheld in part (71
WAIG 325), and for the purposes of this matter it is to be
noted that there was not a direct ground of appeal that the
Commission erred in deciding to use the metal trades
provisions per se. Rather, the appeal went to other although
related matters. In its decision the majority of the Full Bench
passed the following observation:
"It is not wrong, in the circumstances, for the
Commission at first instance to have used as a yardstick
such a major award as the Metal Trades (General)
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Award and the provisions in it relating to redundancy.
It was clearly meant to be a wide ranging yardstick (see
the Metal Trades (General) Award Case (op. cit,)),
"It was sufficient to justify what the Commission at
first instance did in this matter, and the discretion of
the Commission upon its exercise at first instance did
not miscarry."
(supra p. 330)
It is appropriate to conclude that a redundancy payment
made by reference to the metal trades provisions is seen as
the appropriate yardstick by which to assess a reasonable
redundancy payment in this matter, and indeed the respondent itself concedes that:
"Therefore a clear precedent has been set —and I
believe the TCR case that the applicant has referred to
(66 WAIG 580) also quite clearly indicates that in the
absence of award provisions existing then the metal
trades TCR provisions should be considered the
appropriate amount to be set, not the provisions that
have been set or have been attached to these schedules
today."
(transcript p. 51)
as an alternative to its primary submission referred to
earlier. It is a conclusion which is not inconsistent with the
finding of the Commission in FMWU v. Salvation Army (71
WAIG 277) and the other decisions referred to therein
concerning the approach to redundancy payments when
considered generally.
Evidence was led regarding the circumstances of some of
the employees made redundant, although the facts as such
are not in dispute. The union placed emphasis on the timing
of the implementation of the redundancies, it occuring in the
fortnight prior to Christmas.
Whilst the Commission accepts that a conversation
occurred on at least two occasions between two of the
employees and Mr Gandy regarding the alternative of
working a shorter working week, of itself that is not an issue
which is to be considered by the Commission in this matter.
It is inherent in the Union's submission that the need for
retrenchments is understood.
The Commission has concluded that the stated claim of
the union must fail. For the reasons referred to earlier, the
fundamental argument of the respondent similarly, though
not for the same reasons is not to be preferred. Tested against
the provisions of the metal trades award, the redundancy
payments made by the respondent in this matter are not
appropriate. The severance pay entitlements contained
within the Metal Trades (General) Award (68 WAIG at
p. 1995) do not provide for a payment for persons employed
for less than one year. In this matter, one person had one
year's service, whilst another had 8 years' service. The
application of the metal trades severance pay provision
would provide for 4 weeks' wages in the former case and
8 weeks' in the latter.
On the basis of the material before the Commission, its
intervention is warranted. The decision of the Commission
in Court Session did not preclude the consideration of a
matter such as this on a case by case basis. This application
concerns a specific defined event and will directly affect
only the parties to it. The Commission considers that
fairness requires the payments to be made by the respondent
in this matter to be no less than the metal trades prescription
and will so order, taking into account the pro rata long
service leave payments already made.
The parties are requested to prepare a schedule of the
additional payments to be made which is then to be attached
to the Minutes of Proposed Order attached to these Reasons.
APPEARANCES: Mr M. Loader appeared for the
applicant.
Mr A. Tomlinson appeared for the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.
and
Gandy Timbers Pty Ltd.
No. CR 986 of 1990.
COMMISSIONER A.R. BEECH.
15 May 1991.
Order.
HAVING heard Mr M. Loader on behalf of the applicant and
Mr A. Tomlinson on behalf of the respondent the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That Gandy Timbers Pty Ltd shall within 21 days of
the date hereof pay to each person listed below the sum
shown adjacent to the person's name.
Mr C. Craig
$424.00
Mr R. Brovadan
$1127.06
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Liquor and Allied Industries Employees' Union
of Australia, Western Australian Branch, Union of Workers
and
Sunny's Shining on the Swan.
No. CR 221 of 1991.
COMMISSIONER C.B. PARKS.
27 May 1991.
Order.
HAVING heard Ms S.M. Mayman on behalf of the
Applicant and Mr P.J. Martin on behalf of the Respondent
and:
Whereas the applicant sought leave to discontinue this
application, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders —
That the application be and is hereby wholly
discontinued.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Meat Commission
and
Australasian Meat Industry Employees' Union, Industrial
Union of Workers. West Australian Branch.
No. CR 147 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
15 May 1991.
Order..
The Commission, having inspected the work of the Muslim
Sticker at the Robbs Jetty Abattoirs and having heard from
the parties, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders —
That the Order issued in application No. C 110 of
1991 on the 8th day of March, 1991 be cancelled.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia
W.A. Branch
and
Olympic General trading as R-Max
(No. CR 154 of 1991)
SENIOR COMMISSIONER G.G. HALLIWELL.
30 April 1991.
Reasons for Decision.
(Given extemporaneously)
SENIOR COMMISSIONER: From the submissions and the
exhibits and the evidence of Miss Storer. the Commission's
view is as follows:
1. That the respondent is a member of the Australian
Chamber of Manufactures, and by virtue of
section 149F of the federal act —all members of
organisations bound by the award, become bound
by that process to the Rubber Plastic and
Cablemaking Industry Award (Consolidated)
1983.
2. That that award in its terms binds the employees
of members of organisations and to that extent the
award would extend to and bind Miss Storer
provided that the award has in it, as Mr Kirpatrick
has raised, classifications which covered the work
of the type that she performed.
From her evidence it would seem to me that either
classification number 133 of 155C and D, or failing those,
then certainly classification 127 would cover the work that
was described by Miss Storer in evidence.
That being the position the situation, as I see it, is that that
award has quite extensive termination change and redundancy provisions contained within it and for this Commission to issue an order under section 44 would and/or could
directly conflict with the TCR provisions contained in the
award.
Having regard to the decision of the Industrial Appeal
Court in Gersdorf's case and the cases that Their Honours
cite within that case, 61 WAIG 611, I am of the view that
for the Commission to proceed it would breach both the
federal act and section 109 of the constitution and I find to
that effect, and that simply means that the application has
to be dismissed for want of jurisdiction.
Appearances: Mr M.R. Kirkpatrick appeared for the
applicant.
Ms R. Miller appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia.
W.A. Branch
and
Olympic General Pty Ltd trading as R-Max
(No. CR 154 of 1991)
SENIOR COMMISSIONER G.G. HALLIWELL.
30 April 1991.
Order.
HAVING heard Mr M. Kirkpatrick on behalf of the
Applicant and Ms R. Miller on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders —
That the application be dismissed for want of
jurisdiction.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner..
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
W.A. Branch
— and —
Perth Home Care Services Inc.
(No. CR 132 of 1991).
SENIOR COMMISSIONER G.G. HALLIWELL.
19 April 1991.
Reasons for Decision.
SENIOR COMMISSIONER: The matter referred to the
Commission for hearing and determination pursuant to
Section 44 of the Act is:
"The claimant union claims that the summary
dismissal of Pauline May was harsh and unfair and seek
her re-instatement into the position of a permanent
part-time carer with the respondent without loss of
wages or entitlements.
The respondent objects to and opposes the claim."
There is little dispute as to the events leading to the
dismissal from employment of Mrs P.M. May. Mrs May was
employed as a part-time Respite Carer by the respondent in
approximately August 1988 and remained in that capacity
until her dismissal on 1st March, 1991 by the respondent.
Mrs May has cared for a Mrs Ada Clifford for seven hours
per day. two days per week for the past eighteen months.
However, on the 11th February, 1991, Mrs May received a
telephone call from her Co-ordinator. Mrs B J. Lamont, who
advised Mrs May that on the coming Friday she wouldn't
be caring for Mrs Clifford but for another person. Mrs May
queried Mrs Lamont as to the change and was told that Mr
A. Clifford had requested a change of Carer for his wife.
Suffice it to say that Mrs May was both surprised and upset
with this information. Shortly thereafter Mrs May telephoned Mr A. Clifford seeking an explanation for the
request for a change of Carer and reluctantly Mr Clifford
responded to that request inter alia by saying "... it's just
that we're not compatible" (Transcript page 84). Two days
later on the 13th February, 1991 Mrs May advised Mrs
Lamont that she (May) had telephoned Mr Clifford on the
11th February with respect to his request for a change of
Carer. Mrs Lamont responded by saying, "You know you
shouldn't do that". On the 19th February Mrs Lamont
visited Mr A. Clifford at his home and her evidence is that —
"Did he discuss Pauline May with you on 19
February?—Yes, he did.
What did he tell you?—He said that she had spoken
with a third party and he was very angry about it—not
angry but he was terribly —I can't remember the word
he used now, but he wasn't very pleased.
Do you know who that third party was? Did he tell
you?—He didn't say. He didn't particularly want to
talk any more about it.
Did he say that Pauline had contacted him?—On that
occasion?
At all about requesting a new carer?—Yes, he had
done. yes.
Did he tell you when that was?—I already knew,
because Pauline had told me on 13 February."
(Transcript page 78)
Mrs G.J. Lloyd-Jones, Director of Perth Home Care
Services Incorporated, was advised by Mrs Lamont of Mrs
May's phone call to Mr A. Clifford and his further complaint
about a third person being aware allegedly of Mr Clifford's
change of Carer and that he (Mr Clifford) was not happy
about that at all.
On the 26th February Mrs Lloyd-Jones confirmed these
two events with Mr A. Clifford by a telephone call to
him.Finally, on the 1st March at a meeting with Mrs
Lloyd-Jones, Mrs May, Ms R. Roberts (F\1WU) and Mrs
N. Jones (Deputy Director of Perth Home Care Services)
Mrs May was dismissed.
02359-7
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The first issue raised was whether or not the dismissal was
of a summary nature. The evidence is that Mrs May was
dismissed "on the spot", was later paid only for the hours
worked up to the time of her dismissal but received later,
by courier delivery that day, a payment for all other
accumulated entitlements.
Applying T.W.U.v.Eastern Goldfield Transport Board (69
WAIG @ 1895) it is. in the Commission's view, plain that
the dismissal was on the evidence of a summary nature
notwithstanding the later payment of accrued entitlements.
However, on the evidence and applying the dicta of Kennedy
J. in the W.A. Industrial Appeal Court Appeal No. 6 of 1990
judgement between the Shire of Esperance and Peter
Maxwell Mouritz delivered on the 20 March, 1991 and so
far unreported where it is stated inter alia —
"Further, it appears that the Full Bench misunderstood
the nature of an evidential burden when it referred to
the evidential burden being upon the employer to
establish that summary dismissal for misconduct was
justified. An evidential burden does not require the
person upon whom it lies to establish anything. It
imposes only an obligation to show that there is
sufficient evidence to raise an issue as to the existence
or non-existence of a fact in issue. The question of the
onus of proof was not argued before us, but it is
unnecessary, in the light of my view that this was not
a summary dismissal, to discuss this question further.
In my opinion, in this case the onus of proving that his
dismissal was relevantly unfair clearly fell upon the
respondent."
(Judgement page 19)
(Emphasis added)
1 find that the evidentiary onus cast on the respondent has
been satisfied in this case. The question then becomes
whether the summary dismissal of Mrs May was unfair in
all the circumstances (Undercliffe: 65 WAIG @ 382).
The applicant contends that Mrs May simply was very
upset by the advice that she was no longer to be Carer for
Mrs Clifford and indeed this was certainly the evidence of
Mrs May and Mr Clifford's evidence is also that she was
very upset and crying when she spoke to him.
Secondly, that Mrs May was not breaching confidentiality
because at the time of her phone call to Mr Clifford the
respondent, Mr Clifford himself, Mrs Lamont her Coordinator and herself all knew of the change in Carer and
thus no breach of confidentiality occurred.
Thirdly, Mrs May was not aware from her previous
training that such a telephone call would constitute a breach
of confidentiality.
Finally, a remark to a former Carer and friend that she was
no longer the Carer for Mrs A. Clifford didn't breach
confidentiality either as that person was a friend of Mr and
Mrs Clifford.
In essence, the respondent contends that —
(a) the written contract of employment spells out
clearly that a breach of confidentiality will result
in dismissal;
(b) in all the training sessions which Mrs May
attended confidentiality was strongly emphasised;
and
(c) there were two (2) breaches of confidentiality by
Mrs May and therefore her summary dismissal
was not unfair.
The Commission notes from the evidence of Mrs
Lloyd-Jones and Mrs Lamont that the specific "offence"
committed by Mrs May was not used in training sessions as
an example of a confidentiality breach but also notes the
strong emphasis on confidentiality throughout those sessions.
Secondly, Mrs May had asked Mrs Lamont (her Coordinator) why the change of Carer and had been advised
that Mr A. Clifford found her "incompatible" with him.
With due respect to Mrs May she was not entitled to any
further information particulary where it was apparent from
Mrs Lament's assurance that the change did not reflect on
her continued employment in any way.
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To further comment to an "outsider" albeit a mutual
friend and former Carer upon the change of Carer for Mrs
A. Clifford was a clear breach of confidentiality and on the
evidence Mrs May would have been well aware of that from
the training sessions.
Applying the dicta in the Bond Brewing case (69 WAIG
<i 3228) the conclusion must be that Mrs May was well
aware of the employer's emphasis on a confidentiality
policy. This policy was twice breached and thus the
summary dismissal was not unfair.
Appearances: Ms R. Roberts appeared for the applicant.
Mr T. Percy (of counsel) appeared for the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers Union of Australia,
W.A. Branch
— and —
Perth Home Care Services Inc.
(No. CR 132 of 1991).
SENIOR COMMISSIONER G.G. HALLIWELL.
19 April 1991.
Order.
HAVING heard Ms R. Roberts on behalf of the applicant
and Mr T. Percy (of counsel) on behalf of the respondent,
the Commission, pursuant to powers conferred on it under
the Industrial Relations Act 1979 hereby ordersThai the application be dismissed
(Sgd.) G.G. HALLIWELL,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
Western Australian Branch
and
Sir Charles Gairdner Hospital and United Health Services
Pty Ltd.
No. CR752 of 1990.
COMMISSIONER J.A. NEGUS.
26 March 1991.
Order.
WHEREAS the applicant sought leave to withdraw their
application, I the undersigned pursuant to the powers
conferred on me under the Industrial Relations Act 1979, do
hereby order —
That the application be withdrawn.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch
and
BHP Iron Ore Ltd
(No. CR 177 of 1991)
COMMISSIONER J.F. GREGOR.
21 May 1991.
Reasons for Decision.
THE COMMISSIONER: This matter has its genesis in the
receipt by Scott Mathieson, an employee of BHP Iron Ore
Ltd (BHP) and a member of the Transport Workers Union,
Industrial Union of Workers W.A. Branch (TWU), of an
advice of termination. The letter is in the following terms:
"Dear Mr Mathieson
This is to advise that BHP Iron Ore Ltd is
terminating your contract of employment by payment
of one weeks pay in lieu of notice because of your
general unsatisfactory performance as an employee.
Your termination has been progressed in accordance
with the Industrial Relations Agreement of 1989 and
is effected following discussions involving Mr J.
McGiveron, TWU State Official.
Your termination is effective from 1500 hours on 14
March 1991. However as application to a Site Working
Committee has been made on your behalf by your
Union, any moneys owing to you will be held in
accordance with the terms and conditions of Clause
3 —Termination of Employment of the Industrial
Relations Agreement of 1989. You will also receive a
payment as outlined in the above clause.
Should you require further information please
contact the Employee Relations Department on extension 3442.
Yours sincerely
P.H. SCHTPKE
Mining Manager"
(Exhibit S9)
The issue of this letter brought into effect agreements
between the parties for handling of such matters and in due
course in accordance with those procedures, the dispute
became subject of a conference pursuant to Section 44 of the
Industrial Relations Act 1979 (the Act) which was held in
Perth on the 12 April 1991.
That conference did not successfully conclude the dispute
between the parties and in accordance with the powers of
Section 44(9) of the Act, the Commission made a
Memorandum of the Matters for Hearing and Determination. The Schedule to the Memorandum describes the
dispute in the following terms:
"On the 9 March 1991. the services of Mr Scott
Mathieson were terminated by BHP Iron Ore Pty Ltd.
The Transport Workers' Union of Australia, Industrial Union of Workers, Western Australian Branch
claims that the dismissal was unfair and seeks an Order
for reinstatement and compensation.
The Respondent Company denied that there has been
any unfairness and says that no Order should issue."
On behalf of the TWU its advocate Mr Handmer outlined
the history of the matter from its point of view. He said that
Mr Mathieson had been dismissed as an Ore Truck Driver
on the 9 March on the grounds that he had been an
unsatisfactory employee after almost thirteen years' service.
In the view of the Union, the dismissal took place following
a relatively harmless incident concerning some radio chatter
between M, Mathieson and his foreman. On the 8 March
1991 an incident arose from a face to face conversation
between the two men during which time because of an action
by Mr Mathieson in standing a truck down for alleged safety
reasons, it was inoperative for about fifty minutes. On the
allegation of Mr Handmer, apparently because of the
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perceived tone of the voice adopted by Mr Mathieson in
questioning the foreman's instructions during the incident,
there was what was described as a bizarre investigation into
the incident. As a result thereof it was allegedly decided, on
the basis of the incident and a previously largely unspecified
number of matters, to dismiss Mr Mathieson. Thereafter, in
accordance with the Industrial Relations Agreement of
1989, the dismissal was referred to a Site Working
Committee, however, there was no change to the decision
as a result of that but at it a list of the workers' alleged wrong
doings was produced. Mr Handmer challenged much as
what was written on the list which he categorised as
recitation of largely contested incidents. He said the
document revealed a novel concept of "counselling by
ambush" whereby any discussion between a foreman and
a worker is, after the event, labelled counselling and a
written record of it is kept. However, whatever the status of
the document, it in no way provides a justification for a
dismissal which was flawed because even after a meeting
between Mr Mathieson, his Union Convenor and various
members of Management at which it was decided that
further information would be given to him about his alleged
wrong doings, such information was not presented before
the dismissal occurred. The TWU's basic position was that
the incidents of real concern involving Mr Mathieson are
insignificant and that the list is nothing but a beat up of the
true situation and has developed because the worker had the
temerity to question a foreman and invoke retribution in the
form of dismissal.
The view of BHP articulated by its advocate Mr Stockdeh,
is quite different. It says that the termination letter followed
an incident on 9 March and that followed upon a lengthy
period during which the worker had been the subject of
continued attempts to counsel him into accepting reasonable
requests by supervision. Mr Mathieson was spoken to about
his performance on many occasions and. however one
defines the term counselling, there would be no doubt that
Mr Mathieson would and should have known that modification of his behaviour was required. It should have been
apparent to him because even as far back as December 1988
he had received a final warning; that letter being removed
from his personal file for industrial relations reasons, but
nevertheless being retained on the Company's record. This
final warning was on top of another incident concerning
discipline of Mr Mathieson which became subject of
Commission proceedings in 1981, the Decision of which
imposed a three day suspension without pay on him. In short
there are a number of issues which had been the subject of
constant attention between 1988 to 1991; the issues which
the Company complains of in 1991 are of the same nature
as issues it complained of in 1988. The evidence of the
Company's Management was that Mr Mathieson had been
spoken to of his shortcomings and clearly he was aware of
them. He was also aware that in February 1991 the Company
had written a detailed letter to the Mining Unions
Association (MUA) which included an expression of the
Company's concern about performance levels and actions
of personnel and which inter alia canvassed:
"(i) Attitude to work generally;
(ii) Attitude to staff and other general employees;
(iii) Attitude to the Company generally;
(iv) Attitude to change;
(v) Preparedness of certain individuals and of certain
groups to causing gross industrial action contrary
to agreements we have in place."
(Exhibit S3)
The Company had indicated to the MUA that there was
certain individuals in respect of whom it had a level of
concern about their behaviour. As a result of that meeting
the TWU Convenor had conducted shift by shift meetings
during which he brought to the attention of the truck drivers
the Company's concerns. It was the convenor who gave
evidence that Mr Mathieson was a person who was a focus
of the concern of both the Union and the Company. That Mr
Mathieson was aware of that is highlighted in the evidence
of Mr Booker when he related how Mr Mathieson had raised
the issue following the TWU meeting. There was therefore
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no doubt that he knew that his performance was under
review and that there was a community of interest to see that
he knew about that and that his performance needed to
radically improve.
Notwithstanding this, he was involved in other incidents
which led to a counselling session involving the Mine
Manager, the Shift Supervisor, the Union Convenor and
others. That counselling session, according to Mr Stockden,
highlighted and brought to Mr Mathieson's and to his Union
representative's attention his shortcomings which included
his attitude to supervision including harassment, attitude to
individuals including harassment, negative attitude/response
toward suggestions and particularly interference in other
departments and abuse of the two way radio system. It was
a submission of BHP that out of that meeting Mr Mathieson
knew without any doubt, that he should watch his
performance.
It was BHP's position that it was clear that everyone who
attended the counselling session knew that there was a doubt
about Mr Mathieson's future, that he be advised of his
shortcomings and that failure to improve would result in
termination of his employment. It was Mr Stockden's
submission that the Convenor had repeated the Company's
position to Mr Mathieson by saying "Do you hear what they
say Scotty? They are talking about termination". Therefore
there was no doubt that his shortcomings particularly in
respect of radio interference and the standing down of
vehicles as retaliatory action were well known to Mr
Mathieson, they being incidents which were not dissimilar
to those which had occurred over a period of two years.
There was to be another meeting to enable further discussion
on various reasons which have been advanced by BHP to
support its proposition and to clarify some of those issues.
However, in Mr Stockden submission, that the meeting did
not take place is not fatal to what occurred later because the
issues concerning radio interference and questioning of
supervision were not issues from the Company's point of
view that needed to be discussed any further. It had put its
position on those issues so therefore Mr Mathieson was fully
aware of BHP's view. Notwithstanding all of these things
there was a further incident on 6 March 1991, of alleged
abuse over the radio of a shovel operator. Again on 9 March
1991 there was further incident of interference by Mr
Mathieson in the work of other employees.
There was a large body of evidence adduced by the parties
in support of their respective positions. The hearings were
conducted on the 12, 13 and 30 April 1991 and the witness
evidence was long and detailed as the parties canvassed the
incidents which were reported in a document Exhibit HI.
The status of that document needs some clarification. The
TWU appeared to be of the view that the document was
prepared prior to the termination and was used as an adjunct
to support it. However, the evidence is to the contrary. Mr
Schipke directed that the document be prepared following
the dismissal as an aid to himself in the enquiries which
followed. The document contained extracts from a variety
of sources which include the worker's personal file and the
diaries of Supervisor Booker, Forepersons Pack and Palmer,
together with information from the records of Mining
Manager Schipke.
A detailed recitation of all of the evidence which was
given on the various incidents is not necessary for the
purposes of these Reasons for Decision. However, in view
of the way this matter has proceeded and the discussion
concerning the maintenance of records of incidents at the
workplace, it is necessary that the Commission make
findings concerning the alleged incidents. I will do so based
upon the evidence of the parties which has been presented
as it appears in the transcript. I have taken this course of
action because it is appropriate for all persons to know that
if issues are raised during the course of employment and are
used as a basis for dismissal and those issues have not been
disposed of in the sense of a finding at the time of the event,
that can and will be tested in proceedings before this
Commission if any employee challenges the efficacy of the
information on which a termination of employment is based.
The circumstances of this case make an individual assessment of these allegations appropriate. Such an assessment
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may not be appropriate in other circumstances where a
general finding as is normally made in dismissal cases
should suffice.
The method by which the findings will be made will be
to record the dates of the incident, then a short description
of the event and the finding on the balance of probabilities:
17-03-1981 This incident involved an allegation that
Mr Mathieson allowed an unauthorised and an untrained person to drive an ore and mullock truck which
had been assigned to him for that shift. The matter was
the subject of proceedings before the Commission in
No. 223 of 1981 (1981 61 WAIG 1144). There is little
that needs to be said about a finding on this instance
other than to quote the Decision of Commissioner
Martin in that application. He said, inter alia that: —
"The action of the employee in so allowing that
to occur was contrary to recognised procedures, of
which the employee in question was aware
(Exhibit 8, p. 18 and Exhibit 7) and placed the
unauthorised person, the vehicle and possibly
other persons at risk".
The Learned Commissioner then • confirmed the
disciplinary action which had been already taken by the
employer; that is to apply three days suspension. It is
obvious that it must be found of that the incidents were
proven.
14-02-1983 It was alleged that a warning regarding
reversing of a truck into a cable bridge was given. The
warning was given and that matter was proven. Finding
accordingly.
21-02-1983 The alleged throwing of a rock at an ore
truck causing the splintering of a windscreen. There
was insufficient evidence to prove this incident
occurred with intent.
09-08-1985 Involved an accident at work where a
crew cab was reversed instead of driving forward. It
was alleged that Mr Mathieson was counselled over
this issue. He may well have been, but there was
insufficient evidence upon which to conclude that the
action was either wilful or deliberate.
30-07-1986 Counselled regarding injury to himself
while climbing on to an ore truck. There was
insufficient evidence to ground a finding.
29-11-1988 This incident involved the alleged
parking of a truck at an intersection. The employee was
originally issued with a final written warning. The
matter became subject of proceedings before the
Commission in No. C 1616 of 1988 wherein, in
accordance with the notes on the records of the
Commission, the Company had alleged that Mr
Mathieson had refused to perform duties requested by
a Supervisor and that his conduct was so gross that it
was not prepared to remove a final warning note from
his file and that in due course it intended to terminate
his services. The issue then became involved in other
proceedings and the Commission's file was closed. The
warning was withdrawn from the worker's file in due
course for reasons which have not been established in
these proceedings. However, the incident did occur,
was of a serious nature and finding accordingly must
be made.
20-04-1989 This incident involved refusal to change
from one shovel to another and dumping of a load on
spotter's cones at W18. There was insufficient evidence to ground a finding that the dumping was
deliberate however, there is evidence which supports
a finding of the refusal.
07-07-1989 It was alleged that Mr Mathieson was
offered a transfer from "A" shift in an attempt to
resolve perceived problems with supervision and that
offer was rejected. On the evidence the offer was made
and so was the rejection.
13-07-1989 Involved an allegation that Mr Mathieson spoke to shovel operators during tests being done
on Wiseda Ore Truck and asked them to increase loads
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on each truck. The evidence on admission, is that the
incidents did occur.
18-07-1989 Alleged interference with instructions
from supervision to shovel operators. This incident was
corroborated by evidence from BHP's witnesses and
the finding must be that the incident occurred.
09-08-1989 Alleged leaving workplace without
authorisation. There was insufficient evidence to
establish the incident occurred.
15-08-1989 Alleged disruption at a safety talk. It was
clear the incident did occur and it was drawn to Mr
Mathieson's attention. The finding must be made
accordingly.
16-08-1989 Alleged threat to a foreman by way of
a telephone call. There was no evidence presented to
support the allegation. It is therefore unproven.
19-08-1989 An allegation that Mr Mathieson failed
to take due care and attention when light vehicles in the
area for which he was counselled by Foreperson J.
Palmer, on safe driving practice. On the evidence there
can be no blame allocated to Mr Mathieson. It is a clear
rule that light vehicles must give way to heavy vehicles
in the pit at all times.
20-08-1989 Mr Mathieson allegedly accused a staff
member of striking him and lying about an incident
however, on investigation the allegation of striking was
dropped. The finding is that the issue was discussed by
supervision with Mr Mathieson. He did withdraw part
of the complaint. On the information before the
Commission it is unable to determine whether or not
he struck a staff member.
21-08-1989 This involved alleged unacceptable
behaviour towards shovel operators and others. On the
evidence the discussion between the supervisors and
Mr Mathieson did occur over this issue and the incident
is proven.
23-08-1989 This incident involved a vehicle driven
by Mr Mathieson in which the Mine Manager was
riding, completed a 360° circle on the intersection of
the W19 entrance.
This was a serious issue and subject to much
evidence. It was Mr Mathieson's evidence that the
incident occurred, in the broad sense, due to road
conditions but it was the evidence of Mr Schipke that
the action taken was deliberate, perverse and dangerous. It caused him personal concern and fear and was
a grossly unsafe action.
The finding in this case is that the incident was a
serious one. It did occur and on the balance of
probabilities the impressions of Mr Schipke are to be
favoured over those of Mr Mathieson.
24-08-1989 This did not involve an incident concerning Mr Mathieson but a relevant matter concerning
his performance was raised with the TWU representative. The evidence was that there were a number of
issues raised by Mr Schipke with the site TWU
Convenor who does not recall them, except one matter.
Mr Schipke's evidence is that after the issues have been
raised by him concerning the performance of Mr
Mathieson he had a further meeting with the Convenor
to discuss the issues. The Convenor does not remember
that meeting. Mr Schipke's evidence is clear, concise
and documented and is to be preferred. It is open to
conclude on the balance of probabilities that the
meeting did occur. The issues described by Mr Schipke
were discussed, they were raised by the Convenor with
Mr Mathieson and there was a further discussion on the
issues between the Convenor and Mr Schipke.
28-08-1989 This is an allegation concerning alleged
abuse and interference by Mr Mathieson with employees of a catering contractor. There was insufficient
evidence to establish that the abuse occurred but it is
open to conclude that supervisor Booker believed it had
and raised the concern with Mr. Mathieson.
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20-08-1989 The alleged questioning of supervision's
direction to other ore truck drivers regarding backloading of ore and waste. The evidence before the
Commission in this instance is unclear and the finding
must be that the allegation is unproven.
13-09-1989 A direct contact with the Occupational
Health and Safety Branch without authorisation to
change procedures on use of water carts. This incident
did occur and was raised with Mr Mathieson by Mr
Booker.
27-10-1989 This incident involved the calling of
stop work meeting after hearing rumours of an incident
in the crib rooms some 4 hours after the event. There
was insufficient evidence to establish the allegation but
there is room to find that the issues were discussed by
supervision with Mr Mathieson on the basis of
following correct industrial relations procedures.
13-11-1989 Alleged disruption at a Company Safety
Meeting. It is clear that the incident occurred. Finding
accordingly.
19-11-1989 The incident involved the alleged interference with another worker's duties on an ore truck,
the focus of the complaint being that Mr Mathieson did
not process this problem through the proper supervisory channel. On the evidence the action did occur and
the matter was raised with Mr Mathieson.
09-02-1990 A demand from Mr Mathieson that no
discussions take place between the foreman and ore
truck driver without a shop steward being called. On
the evidence the incident occurred.
11-02-1990 Alleged abuse towards a female Production Recorder and an Electrical Assistant. There was
insufficient evidence to establish that abuse took place
but there was sufficient evidence to accept that
Foreman Pack developed a view that the conduct of Mr
Mathieson was unacceptable and in doing so had
instructed him to leave the place where the alleged
abuse took place.
21-02-1990 Alleged that the Mines Inspector identified Mr Mathieson as being in breach of Regulations
regarding wearing hard hats. The incident did occur and
is subject of a report by the Mines Inspector in Exhibit
S5.
12-03-1990 Alleged complaint by Mr Mathieson
regarding the ability of an ore truck driver and a threat
to go on strike. There was insufficient evidence to make
a finding in this matter and it is unproved.
26-03-1990 Left place of work without authorisation
to tell a Boilermaker to stop an arc air gauging. On the
admission of Mr Mathieson, this matter did occur, he
did interfere with another work group, he left his place
of work without authorisation, he did not follow the
correct procedure and on balance of probabilities used
a threatening manner to other employees.
11-05-1990 Left place of work without authorisation
to tell a Boilermaker to stop arc air gauging. This
incident, on the evidence, did occur and the issue was
raised and discussed with Mr Mathieson by his
supervision.
26-05-1990 Alleged unacceptable conduct by Mr
Mathieson at a stop work meeting. There is insufficient
evidence to support a conclusion that this incident
occurred.
03-06-1990 An allegation of a demand over the two
way radio to be informed concerning time of clean up.
He alleged to have told the supervisor to "pull your
head in or W19 will be stood down". It is open to
conclude that the incident did occur and was brought
to Mr Mathieson's attention.
05-07-1990 An incident involving a ban on double
sided loading. There was insufficient evidence to
establish the incident occurred and it is unproved.
30-07-1990 Advised supervision of intent to place a
ban on shovel #24. There is insufficient evidence to
establish this matter occurred and it is unproven.
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08-09-1990 Alleged refusal to discuss a matter with
supervision concerning stone guards on canopies on
240 tonne trucks. On the evidence this matter was one
where there was some legitimate concern and finding
would be made accordingly.
09-08-1990 Involvement in taking sports leave
without attempting to comply with set procedures. The
evidence of Foreperson Palmer is to be accepted and
the finding is that the matter occurred.
26-08-1990 Interference with the operation of a truck
by a test driver insofar as its tyres are concerned. The
incident did occur and the proper method of handling
was brought to the attention of Mr Mathieson. Finding
accordingly.
13-09-1990 An allegation of a demand for transport
on sports leave. The transport was provided. The
finding is that the allegation is not established.
03-12-1990 Took sports release without prior approval. The incident did occur and it was drawn to the
attention of Mr Mathieson.
05-02-1991 Alleged failure to co-operate and participate in danger tag procedures. The evidence is clear
that the incident occurred as complained of.
06-02-1991 Further refusal to participate in danger
tag procedures training. Mr Mathieson eventually
complied with the request and there is insufficient
evidence to find that he did not actively participate
although it is likely that he did not.
09-02-1991 Allegation of constant complaints over
the radio regarding bench works, roads, truck problems
and threatening to stand down a pit. On the balance of
probability the incidents occurred.
02-03-1991 On this day Mr Mathieson was advised
of grave concerns regarding his conduct by P.H.
Schipke in conjunction with C. Booker and Foreman
G. Davidson in the presence of R. Burton and K. Jeffrey
raised and discussed a number of issues. This meeting
did take place and has been subject to some treatment
in another part of this decision. On the balance of
probabilities Mr Mathieson would have known that
failure by him to address the complaints could lead to
dismissal.
06-03-1991 Allegation of incorrect use of a two way
radio. The finding must be that it is a minor incident
and on the evidence it is not able to be established that
the incident is proven as misbehaviour.
09-03-1991 This incident involved the questioning
of an instruction to another ore truck driver over a
radio. The matter was raised with him by his supervisor
C. Booker who required him to desist in use of the
radio. After those discussions Mr Mathieson placed a
safety code on his truck which he lifted in a very short
time but then failed to recommence work. The finding
on the evidence is that the incident did occur. Mr
Mathieson interfered with instructions to another
worker. He reacted when the issues were brought to his
attention by alleging that a door on the truck was
inoperative so that he stood a truck down on safety
grounds. He soon after lifted the safety code, the door
was repaired by a fitter. On the evidence the door was
used for ingress and egress both by Mr Mathieson and
a shop steward. On the balance of probabilities the
standing down of the truck and failure to work for some
time was in retaliation to the supervisor who directed
him to desist from interfering with other employees and
was a direct and gross refusal to accept the directions
and authority of the supervisor.
It is necessary to make some general findings concerning
the evidence. The Commission was able to hear extensive
evidence from Mr Mathieson. He suffered from lack of
recall of many of the incidents and exhibited a posture of
incredulity and lack of patience with his questioner. He gave
the impression of a man strong in his views and intolerant
of others. Insofar as Mr Burton's evidence is concerned he
had significant lack of recall on some important meetings.
As for Mr Hanselman his evidence appeared to be consistent
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with his memory of these events. Insofar as the witnesses
for the Respondent are concerned Mr Schipke gave detailed
evidence, his memory of events was concise and rational.
He had good recall of the events which had occurred and his
memory was not disturbed by vigorous cross examination
by Mr Handmer. Insofar as Mr Booker is concerned he gave
evidence by reference to his notes of incidents which had
occurred over a number of years. He was unshaken by cross
examination and his evidence has the ring of truth. Insofar
as the evidence of Mr Pack and Ms Palmer are concerned
I see no reasons why it should not be accepted. I therefore
find insofar as the evidence in the general sense is concerned
that where there are conflicts between the evidence of Mr
Mathieson and Mr Burton and that of witnesses of the
Respondent, I prefer that of the Respondent's witnesses.
Before I go to my analysis of the events, it is necessary
that I address two other matters which became subject of
debate during the case. The first deals with the question of
the keeping of records of incidents in the work place. Mr
Handmer made much of the production of Exhibit HI which
he described as a 'beat up', however, in my view the Exhibit
is no more than a record of events extracted from various
data-bases, that is, personal files, various diaries and the like
and was produced to post the event of termination and not
prior to it, but before the internal investigations. It was
prepared at the direction of Mr Schipke as an aid to him in
those investigations. It is no more than a record of
information from those data-bases and does not purport to
establish one thing or the other as a proven fact other than
that the record had been made. The process of recording
events in a diary as was evidenced by Mr Booker and his
colleagues was attacked on the basis of the maintenance of
some sort of secret record. It should be remembered that Mr
Mathieson gave evidence that he too kept such a record but
he chose not to produce it in the proceedings because he had
doubts about the weight that it would attract. There is an
inference in the submissions of Mr Handmer that somehow
this information ought be discounted or should be given less
weight. This needs response. I am surprised that Mr
Handmer did not ask for production of the documents i.e.
diaries etc. if he had doubts about them. As he did not ask
for production it must be assumed that there is some
acceptance of their standing. However, even if I am wrong
concerning Mr Handmer's view, the reality is that in all
business records are kept. The Commission keeps a record
of all the proceedings before it in its Bench Book. That
Bench Book is a private document and substantially upon
the information in it. this Decision has been written. The
same can be said for records of interview kept in note books
by the police and many other holders of statutory office. It
is an essential part of the duty of many persons in business
to be able to report their activities. How it can be alleged
that they should not be able to keep a diary of those events
is almost beyond comprehension and to throw doubts upon
the information because it has been diarised is a misunderstanding of the added weight that a contemporaneous record
as a matter of law, gives to evidence to be given in . any
Court. It is therefore my view that it is a distraction, if not
a red herring, to attack the keeping of diaries (records) as
has been in this case, as such action is legitimate and
sensible as well as being a normal tool of business. On the
contrary the TWU would be justified in attacking the
allegations if they were merely based on memory, but that
is not the case, they are real records of real events and which
are entitled to be given weight.
The other matter which needs to be commented upon is
the matter of counselling as there seems to be some concern
amongst the parties as to what it means. The Shorter Oxford
Dictionary defines counsel as follows:
"Counsel: Interchange of opinions; consultation,
deliberation. To advise, direction, as a result of
deliberation. The faculty of counselling; judgement;
prudence; sagacity. That in which deliberation results;
resolution; purpose; plan.
It is significant that the exercise involves interchange,
advice and direction as a result of deliberation. In the sense
that it is used in industrial relations, it connotes advice as
to conduct, such advice leading to change or modification
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of conduct. It does not connote mere directions as to day to
day conduct of an activity as the act of counselling connotes
a higher level of influence upon the person being counselled
because a counsellor is an advisor rather than a mere director
of conduct of a particular activity. It is an action that takes
place during the normal conduct of day to day life in a
business operation and it has a lesser impact upon the
relationship than does a warning and it can be distinguished
in that a warning connotes that a worker must understand
that his future employment is at risk. Such warning usually
arising if counselling does not affect the behaviourial change
which is sought by the counsellor.
Before proceeding to my analysis of the preceeding
information, 1 intend to consider the law to be applied. Both
advocates referred me to case law which they said supports
their view of the Commission's role in matters such as this.
However, 1 believe a more contemporary statement of the
law is contained in the Decision of Kennedy J, in Shire of
Esperance v. Peter Maxwell Mouritz Appeal No. 6 of 1990.
20 March 1991 (unreported) at p. 15 of the Decision. The
Learned President writes as follows:
"In Miles v. The Federated Miscellaneous Workers
Union of Australia Hospital Service and Miscellaneous, WA Branch [(1985) 65 WAIG 385 at 387], I noted
that it has long been acknowledged that the power to
order reinstatement is one to be exercised only where
the employer's action is harsh or unjust in relation to
that employee. The following principle, stated in IN re
Barrett and Women's Hospital, Crown Street [(1947)
AR 565, at 566-567], was cited with approval by Walsh
J in North West Countv Council v. Dunn [(1971) 126
CLR 247, at 262],
"It is not the province of the commission in the
exercise of the jurisdiction conferred on it by the
Industrial Arbitration Act to take over the functions of the employer in relation to the selection
and retention of employees and it will intervene
only when its intervention is necessary to protect
an employee against an unjust or unfair exercise
of the employer's right of dismissal, a right which
is as fundamental in the relationship of employer
and employee as is the right of an employee to
leave his employment".
Walsh J also went on to stress at page 263 that it is
not a question as to the parties' respective legal rights
but a question as to whether the legal right of the
employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right. He accepted, citing McKeon J in Western
Suburbs District Ambulance Committee v. Tipping
[(1957) AR 273 at 280], that a proper test is to ask the
question; "Has there been or has there not been
oppression, injustice or unfair dealing on the part of the
employer towards the employee?." See also Loty and
Holloway and the Australian Workers Union [(1971)
71 AR 95 at 99]."
Therefore the Commission is required to examine
whether the legal right to terminate a contract of service has
been exercised so harshly or oppressively as to amount to
an abuse of the right but in particular has there been, or not
been, oppression, injustice or unfair dealing by the employer
towards the employee. My finding in this case is that it has
been established beyond any question that in Mr Mathieson
there is a person who for many years has questioned and
doubted the authority of his first line supervision to direct
him at the workplace. There is no doubt that he is his own
man of strong will who had an interest in matters occurring
around him to the extent that he wished to be involved in
those matters often to the exclusion of his own responsibilities under his contract of employment. It appears from his
evidence that he felt as if he had some sort of civic duty to
become involved in the affairs of other persons. However,
his perception of the level of involvement that he should
have exceeded that which any worker should legitimately
have in the affairs of his brothers, even more than one would
reasonably expect a representative of workers to have. Mr
Mathieson's approach to life at work has varied little since
Commissioner Martin made pronouncements about him in
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1981 (Mt Newman Mining v. TWU op.cit) nor has it
changed during periods during which he was a representative and when he was not. His strong views of what he
considers to be right or wrong have brought him into conflict
with his supervision. It appears to me, on the evidence, that
his supervision did no more than try and guide him and
manage his activities to make him a productive member of
the workforce. They may have succeeded to some extent in
this latter desire but on the evidence they certainly did not
succeed by way of counselling in the proper sense to secure
a change in his behaviour. It seems to me that Mr Mathieson,
in effect, almost adopted the role of an unofficial manager
of his shift. He may well have been capable of the task but
the reality was, he was not the manager and his attempts to
put his own stamp upon activities in the pit caused confusion
amongst his workmates and disruption to the smooth flow
of activities that are essential to the operation in which the
Respondent is engaged. In my view, his sometimes
disingenuous answers given in evidence cannot mask the
fact that he clearly understood the delicate stage his
relationship with his employer had reached however, he did
not believe that the Company would eventually seek his
termination not because it was not deserved but because it
did not have the courage. However, he was wrong in that
respect. He cannot claim to being oppressed, he cannot
claim to be the subject of injustice and he cannot claim to
have suffered unfair dealing. The evidence demonstrates a
long history of an employer seeking to come to terms with
a strong willed employee, its patience is indicative of careful
consideration of the issue confronted in management of Mr
Mathieson. It has not been harsh or oppressive towards him
and it has not abused its legal right to bring the contract to
an end. The claim will be dismissed.
Appearances: Mr R. Handmer appeared on behalf of the
Applicant.
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CORRECTIONSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia
and
Swan Brewery Co. Ltd and Others.
No. 485B of 1990 (R2).
Brewery Craftsmen Agreement, 1979.
No. C 368A of 1979.
COMMISSIONER S.A. KENNEDY.
17 May 1991.
Correcting Order.
WHEREAS an enor occurred in Order No. 485B of 1990
(R2) such that the division of the Agreement into Part A.
Swan Brewery Company Limited and Part B. Employers
Other Than Swan Brewery Company Limited, could not be
incorporated into the Brewery Craftsmen Agreement, 1979
as amended as at 31 May 1990;
Now therefore I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, do hereby
order—
That Order No. 485B of 1990 (R2) be replaced with
the following Schedule; and
That the Brewery Craftsmen Agreement, 1979 as
amended be further varied in accordance with the
following Schedule with effect on and from the 31st
day of May 1990.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Mr J. Stockden appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch
and
BHP Iron Ore Ltd
(No. CR 177 of 1991)
COMMISSIONER J.F. GREGOR.
21 May 1991.
Order
HAVING heard Mr R. Handmer on behalf of the Applicant
and Mr J. Stockden on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders —
THAT the matter be dismissed.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

Schedule.
Delete all clauses of this agreement and insert in lieu
thereof the following:
1.-Title.
This Agreement shall be known as the Brewery Craftsmen Agreement, 1979.
2. —Arrangement.
1. Title
2. Arrangement
2A. State Wage Principles — September 1989
3. Area and Scope
4. Term
PART A—Swan Brewery Company Limited
5. Annual Bonus
6. Annual Leave
7. Apprentices
8. Compassionate Leave
9. Contract of Employment
10. Dispute Settling Procedure
11. Duty Away from Home and Travelling
12. Holidays
13. Hours
14. Long Service Leave
15. Maternity Leave
16. Overtime
17. Protective Clothing
18. Record
19. Representative Interviewing Employees
20. Shift Work
21. Sick Leave
Schedule A—Wages and Allowances
Schedule B —Structural Efficiency and Award
Modernisation
Schedule C—Maternity Leave
Schedule D —Parties
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PART B —Employers other than Swan Brewery Company
Limited
5. Contract of Service
6. Overtime
7. Annual Leave
8. Sick Leave
9. Compassionate Leave
10. Long Service Leave
11. Annual Bonus
12. Duty Away from Home and Travelling
13. Apprentices
14. Deleted
15. Representative Interviewing Employees
IB. Deleted
2B. Hours
3B. Shift Work
4B. Holidays
First Schedule —Wages
Second Schedule —Parties
2A. — State Wage Principles—September 1989.
It is a term of this industrial agreement that the union
undertakes for the duration of the Principles determined by
the Commission in Court Session in Application No. 1940
of 1989 not to pursue any extra claims, award or overaward
except when consistent with the State Wage Principles.
3. —Area and Scope.
This Agreement shall operate throughout the State of
Western Australia and apply to all workers employed by the
employers parties to this Agreement in the classifications
contained in the first schedule to this Agreement.
4. —Term.
The term of this Agreement shall be for the period 7/10/79
to 7/10/80.
PART A —Swan Brewery Company Limited.
5. —Annual Bonus.
The employer shall pay to each employee an annual bonus
of 70 hours pay in the month of December in each year or
on the termination of employment on a pro rata basis based
on completed weeks of service.
6. — Annual Leave.
(1) Entitlement: On completion of 12 months' service an
employee shall be entitled to 140 hours annual leave, 70
hours of which shall be paid at double time and 70 hours
at ordinary time.
(2) Pro Rata Entitlement: On termination of employment
or if proceeding on leave, an employee shall be entitled to
be paid as follows:
(a) with three months or more service—pro rata
annual leave in accordance with subclause (1);
(b) with one month but less than three months
service—pro rata annual leave in accordance with
subclause (1) at ordinary time only;
(c) with less than one month's service —no pro rata
annual leave.
(3) Shift Workers Premium: Shift workers taking annual
leave will be entitled to the following shift premium
payments in addition to payment for annual leave if they
have worked at least six months on shift work during the
qualifying period. This qualifying period is not affected by
the time the leave it actually taken.
(a) when on a 3-shift roster for the majority of the
qualifying period: 14% of base rate;
(b) when on a 2-shift roster
for the majority of the
qualifying period: 12l/2% of base rate.
(4) Postering of Leave: The employer agrees to consult
with employees and the Union or Union representative
concerned to work out acceptable annual leave roslering.
(5) Continuous Shift Workers —Additional Entitlement:
Continuous shift workers will be entitled to an additional 35
hours annual leave to be paid at ordinary time.
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7. —Apprentices.
Apprentices may be taken in the ratio of one apprentice
for every two or fraction of two (the fraction being not less
than one) journeymen and shall not be taken in excess of that
ratio unless —
(1) the Union or Unions concerned so agree: or
(2) the Commission so determines after receiving a
report from the appropriate Apprenticeship Advisory Board; or
(3) the Commission so determines pursuant to regulation 39(2) of the Apprenticeship Regulations.
8. —Compassionate Leave.
An employee shall be entitled to leave of absence of not
more than three working days in any one year, due to the
death or unexpected critical illness of a member of the
employee's immediate family (i.e., spouse, defacto spouse,
parent, child, brother or sister) in Australia but only if and
to the extent that his/her absence was necessary.
"Year" for the purpose of this clause shall mean 1
January to 31 December.
9. —Contract of Employment.
(1) Notice:
The contract of employment may be terminated —
(a) by either the employer or the employee giving the
following notice:
(i) during the first month of continuous service—one day:
(ii) after one month's continuous service —one
week; or
(b) by the payment or forfeiture of wages in lieu of
notice.
(2) Summary Termination:
The services of an employee may be summarily terminated where the employee has without reasonable excuse or
permission of the employer been absent from duty, refused
to obey the lawful instructions of the employer or been
guilty of misconduct justifying dismissal.
10. —Dispute Settling Procedure.
(1) The objectives of the procedure shall be to promote
the resolution of disputes by measures based on consultation, co-operation and discussion; to reduce the level of
industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of production and wages.
A procedure involving up to four stages of discussions
shall apply. These are:
(a) Discussion between the employee/s concerned at
the employee/s request and the appropriate Union
Shop Steward/Delegate/s, and the immediate
supervisor/s:
(b) Discussions involving the employee/s, the Shop
Steward/s and more senior management:
(c) Discussions involving representatives from the
State Branch of the Union/s concerned and senior
management;
(d) There shall be an opportunity for any party to raise
the issue to a higher stage.
(2) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.
(3) Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.
(4) Sensible lime limits shall be allowed for the
completion of the various stages of the discussion: at least
seven days should be allowed for all stages of discussion to
be finalised.
(5) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties shall jointly or individu-
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ally refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the
dispute.
(6) In order to allow for the peaceful resolution of
grievances the parties shall be committed to avoid stoppages
of work, lockouts or any other bans or limitations on the
performance of work while the procedures of negotiations
and conciliation are being followed.
(7) The employer shall ensure that all practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with established
custom and practice at the workplace.
11. —Duty Away From Home and Travelling.
(1) Employees required to travel in the course of their
duties and who cannot return home each night shall be
supplied with suitable board and lodging by the employer.
(2) Where the employer does not supply transport the
employer will pay all fares reasonably incurred by the
employee in travelling in excess of the fares normally
incurred in travelling between home and the accustomed
workshop. In the case of an employee using his/her own
vehicle he/she shall be paid 26 cents for each kilometre so
travelled.
(3) This clause shall not apply to employees re-rostered
at the Brewery.
12. —Holidays.
(1) Entitlement: Employees will be entitled to the
following holidays without deduction of pay: —
New Year's Day, Australia Day, Labour Day. Good
Friday. Easter Monday, Anzac Day, State Foundation Day,
Sovereign's Birthday, Christmas Day and Boxing Day;
provided that —
(2) Holiday on Saturday or Sunday: Where any of the
holidays in subclause (1) fall on a Saturday or a Sunday the
toltowing Monday shall be observed in lieu thereof,
provided that when Boxing Day falls on a Sunday or
Monday, the following Tuesday shall be observed in lieu
thereof.
(3) Payment for Work Performed: Where work is
performed on any of the above holidays, payment in addition
to the day's pay shall be at double time with a four hour
minimum.
(4) Continuous Shift Employees:
(a) A continuous shift employee who is required to
work on any of the holidays set out in Clause
12. —Holidays of this award must be paid: —
(i) one (1) day's pay for the holiday;
(ii) twice the ordinary rate of pay for all time
worked.
(b) When a continuous shift employee's rostered day
off falls on any such holiday the employee shall
be paid for eight (8) hours at the ordinary rate of
pay.
13. —Hours.
(1) 35 Hour Week: The scheduling of work will be based
on the concept of a 35 hour week and hourly rates will be
calculated accordingly.
(2) Ordinary Hours: Eight hours shall constitute the
ordinary hours per day which for employees other than shift
employees shall be worked between 7.00am and 5.30pm.
Starting and finishing times other than these may be agreed
between the Union/s and the employer.
(3) Days to be Worked —Principles: The days to be
worked during the calendar year will be mutually agreed by
the employer and the Union on or before 30 September in
the previous year. In determining the working days, the
following principles will be observed —
(a) Maintenance of the eight ordinary hour working
day.
(b) Ordinary hours shall not exceed 40 per week.
(c) Fortnightly pay equalisation on the basis of
payment of 35 ordinary hours per week (reduced
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by the hours of unpaid absences) irrespective of
the ordinary hours worked and the accrual of the
difference between ordinary hours scheduled for
that week and 35, for continuing offset adjustment
expressed in hours or, on termination by monetary
settlement.
(d) Maximise the number of four working day weeks.
(e) Maximise the number of three day weekend
breaks.
(f) Provided no worker shall work more than six
hours without a break for a meal.
14. —Long Service Leave.
An employee's long service leave shall be paid in
accordance with the Western Australian Industrial Relations
Commission General Order for long service leave except for
the following conditions:
(1) For each completed ten years' service, 455 hours
leave.
(2) Where at least seven years' service has been
completed and employment is terminated, pro
rata payment shall be made for each completed
year of service, except where an employee is made
redundant then pro rata payment is made after
five completed years' service.
(3) During the second and subsequent ten year period
of service, an employee may take pro rata long
service leave after the seventh year, provided
notice satisfactory to the employer is given.
(4) Any long service leave taken will be additional to
any public holidays or annual leave specified in
this agreement occurring during the period when
the long service leave is taken.
15. —Maternity Leave.
The provisions of this clause shall be as set down in
Schedule C of Part A of this Agreement.
16. — Overtime.
(1) (a) All work performed outside the ordinary hours of
duty Monday to Friday inclusive (including
rostered shifts) shall be paid for at the rate of time
and a half for the first two hours and double time
thereafter, or in the case of continuous shift
employees, at the rate of double time.
(b) Work done on a Saturday, Sunday or the employee's rostered day off shall be paid for at the
rate of double time with the minimum of four
hours' pay.
(2) (a) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that
employees have at least ten consecutive hours off
duty between the work of successive days.
(b) An employee (other than a casual employee) who
works so much overtime between the termination
of his/her ordinary work on one day and the
commencement of his/her ordinary work on the
next day that he/she has not at least ten consecutive hours off duty between those times shall,
subject to this subclause, be released after completion of such overtime until he/she has had ten
consecutive hours off duty without loss of pay for
ordinary working time occurring during such
absence.
(c) If, on the instructions of his/her employer, such an
employee resumes or continues work without
having had such ten consecutive hours off duty,
he/she shall be paid at double rates until he/she is
released from duty for such period and he/she
shall then be entitled to be absent until he/she has
had ten consecutive hours off duty without loss of
pay for ordinary working time occurring during
such absence.
(d) Where an employee (other than a casual employee
or an employee engaged on continuous shift
work), is called into work on a Sunday or public
holiday preceding an ordinary working day,
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he/she shall, wherever reasonably practicable, be
given ten consecutive hours off duty before his/her
usual starting time on the next day. If this is not
practicable, then the provisions of paragraphs (b)
and (c) of this clause shall apply.
Provided that overtime worked as a result of a
recall shall not be regarded as overtime for the
purpose of this subclause when the actual time
worked is less than three hours on such recall or
on each of such recalls.
(e) The provisions of this subclause shall apply in the
case of shift employees who rotate from one shift
to another, as if eight hours were substituted for
ten hours when overtime is worked —
(i) for the purpose of changing shift rosters;
(ii) where a shift employee does not report for
duty; or
(iii) where a shift is worked by arrangement
between the employees themselves.
(3) All employees covered by this Agreement, if required
to work overtime for more than one hour after the normal
finishing time, shall be entitled to a meal allowance of $4.50.
A similar meal allowance shall be paid to those
employees whose rostered overtime period on a Saturday or
Sunday is extended beyond the time for a normal meal break
prescribed by this Agreement.
(4) (a) An employee recalled to work after leaving the job
shall be paid for at least four hours at overtime
rates.
(b) An employee recalled after 2400 hours shall be
paid for a minimum of six hours.
(5) Employees required to hold themselves in readiness
for a call to^work after ordinary hours, shall be paid at
ordinary rates for the time they so hold themselves in
readiness.
(6) An employer may require any employee to work
reasonable overtime at overtime rates and such employee
shall work overtime in accordance with such requirement.
17.— Protective Clothing.
Protective clothing, footwear and/or uniforms shall be
supplied and maintained by the employer. Conditions of
supply and maintenance will be subject to an agreement
between the employers and the Unions party to this
Agreement.
18. — Record.
(1) A record shall be kept by the employer wherein shall
be entered in respect of each employee —
(a) Name and age
(b) The nature of the work performed
(c) Starting and finishing times each day
(d) Total number of hours worked including overtime
(e) Wages paid
(0 Annual leave, sick leave and long service leave
paid and accrued.
(2) Such record shall be open to the inspection of a duly
accredited representative of the Union during usual business
hours.
19. —Representative Interviewing Employees.
(1) On notifying the employer or his/her representative,
an accredited representative of the Union shall be permitted
to interview an employee during the recognised meal hour
on the business premises of the employer at the place at
which the meal is taken but this permission shall not be
exercised without the consent of the employer more than
once in any one week.
(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this agreement, an
accredited representative of the Union, on notifying the
employer or his/her representative shall be permitted to enter
the business premises of the employer to view the work the
subject of any such disagreement but shall not interfere in
any way with the carrying out of such work.
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20.-Shift Work.
(1) The provisions of this clause apply to shift work
whether continuous or otherwise.
(2) Definitions; For the purposes of this clause —
(a) "Continuous Shift Work" means a three shift
system which except for breakdowns or other
circumstances beyond the employers control, is
worked without interruption over the seven days
of the week.
(b) "Non Continuous Shift Work" is shift work not
continuous as previously defined.
(c) "Casual Shift Work" is where one weekly shift
only is worked in any department.
(3) Hours—Shift Employeesla) The ordinary hours of shift employees shall not
exceed:
(i) eight in one day;
(ii) 40 in any one week.
Provided that by agreement between the respective Union and the Company different limitations
of ordinary hours for continuous shift employees
may be made and domestic shift rosters shall be
drawn to suit such agreed limitations.
(b) The spread of ordinary hours for the working of
shifts, including casual shifts, shall be:
Day Shift: 7.00am to 4.00pm
Afternoon Shift: 3.00pm to midnight
Night Shift: 11.00pm to 8.00am
inclusive of 30 minutes crib time which shall be
counted as time worked. Starting and finishing
times other than these may be agreed between the
Union and the Company.
(4) Shift Payments:
Shift employees will be paid shift allowances as follow
for all shifts the major portion of which falls on a day
Monday to Friday inclusive:
(a) Day Shift: 10% of ordinary rate of pay.
(b) Afternoon Shift: 15% of ordinary rate of pay.
(c) Night Shift: 17.5% of ordinary rate of pay.
(d) Casual Afternoon Shift: 17.5% of ordinary rate of
pay.
(e) Casual Night Shift: 20% of ordinary rate of pay.
(0 Subject to the provisions of subclause (5) (Weekend Shift Payments), the allowances mentioned in
(a) to (e) hereof shall be taken into consideration
in calculating overtime rates but shall not be
included for the purpose of calculating any other
penalty rates under this Agreement.
(5) Weekend Shift Payments:
Double time shall be paid for any shift the major portion
of which falls on a Saturday or a Sunday. Such rate shall be
in substitution for and not cumulative upon the shift
premiums prescribed in subclause (4) hereof.
(6) Shift Overtime:
(a) Shift employees for all time worked in excess of
or outside the ordinary working hours prescribed
by this Part or on a shift other than a rostered shift
shall:
(i) If employed on continuous work be paid at
the rale of double time; or
(ii) If employed on other shift work at the rate of
time and a half for the first two hours and
double time thereafter except in each case
when the time is worked by arrangement
between the employees themselves for the
purpose of effecting customary rotation of
shifts.
(b) When a continuous shift employee is required to
work overtime which extends beyond one hour
after the usual finishing time he/she shall be
allowed a meal break of 20 minutes, which shall
be counted as time worked, and supplied with a
meal or paid $4.50.
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(c) For shift employees other than continuous shift
employees, where less than four consecutive
afternoon or four consecutive night shifts are
worked in any one week, employees employed on
such afternoon or night shifts shall be paid for
such shifts at overtime rates.
21. —Sick Leave.
(1) Entitlement: An employee's annual entitlement to sick
leave is ten days accrued proportionately on completed
months of service through the year.
(2) Accumulation: An employee is entitled to paid sick
leave from their accumulated entitlement in respect of any
period of absence on account to sickness.
(3) Proof of Sickness: Provided that no employee
employed under the provisions of this Agreement shall be
entitled to the benefits of this clause unless he/she produces
proof of his/her sickness satisfactory to this employer. If
requested such proof of sickness may be in the form of a
medical certificate.
(4) Sickness on Annual or Long Service Leave: If the
employee suffers injury or becomes sick for a period of four
or more days during annual leave or long service leave, those
days will be credited back to the employee as annual leave
or long service leave to be taken at a time agreed between
the employer and employee, but only if the employee
provides proof of sickness or injury satisfactory to the
employer.
(5) Payment on Death or Termination:
(a) On the: —
(i) death; or
(ii) termination of an employee with two or more
years' continuous service,
the employee, the employee's next of kin, or the
employee's estate as the case may be, is entitled
to payment for accumulated sick leave on the basis
outlined in paragraph (b).
(b) Accumulated sick leave is to be paid on the basis
of a maximum of eight days accumulated sick
leave per year of service, provided that any part
of the first eight days taken as sick leave in any
year of service shall be deducted.
(c) An employee may elect, in lieu of the entitlement
in paragraphs (a) and (b) above, to be paid out
accrued sick leave on completion of each year of
service, provided that following this pay out the
remaining sick leave credit is not less than 160
hours.
Schedule. A —Wages and Allowances.
To apply to employees of employers of the Swan Brewery
Co. Ltd.
1st pay
period on
or after
27/04/90
$
(1) Weekly Wage —Adult Employees:
Instrument maker and/or repairer
496.40
Fitter
478.80
Electrician
478.80
Electrician Special Class
499.90
Welder
478.80
Motor Mechanic
478.80
Plumber
478.80
Instrument Maker Special Class
517.70
Rigger
462.30
(2) Leading Hands: In addition to the weekly wage
prescribed in subclause (1) of this schedule a leading hand
shall be paid —
If placed in charge of not less than
three and not more than ten other
employees
$21.60
If placed in charge of more than ten
and not more than 20 other employees
$27.10
If placed in charge of more than 20
other employees
$32.10

(3) Weekly Wage —Apprentices:
Five Year Term
First year
Second year
Third year
Fourth year
Fifth year
Four Year Term
First year
Second year
Third year
Fourth year
Three and A Half Year Term
First 6 months
Next year
Next year
Final year
Three Year Term
First year
Second year
Third year
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40%
48%
55%
75%
88%
42%
55%
75%
88%
42%
55%
75%
88%
55%
75%
88%

(4) Tool Allowance —Tradespersons and Apprentices:
(a) Where the employer does not provide a tradesperson or an apprentice with the tools ordinarily
required by that tradesperson or apprentice in the
performance of his/her work as a tradesperson or
as an apprentice, the employer shall pay a tool
allowance of—
(i) $9.00 per week to such tradesperson; or
(ii) in the case of an apprentice a percentage of
$9.00 being the percentage which appears
against his/her year of apprenticeship in
subclause (3) of this Schedule;
for the purpose of such tradesperson or
apprentice supplying and maintaining tools
ordinarily required in the performance of
his/her work as a tradesperson or as an
apprentice.
(b) Any tool allowance paid pursuant to paragraph (a)
of this subclause shall be included in, and form
part of, the ordinary weekly wage prescribed in
this Schedule.
(c) The employer shall provide for the use of
tradespersons or apprentices all necessary power
tools, special purpose tools and precision measuring instruments.
(d) A tradesperson or an apprentice shall replace or
pay for any tools supplied by his/her employer, if
lost through his/her negligence.
(6) Permit Work:
Any licensed Plumber called upon by his/her employer
to use the Licence issued to him/her by the Metropolitan
Water Supply Sewerage and Drainage Board for a period in
any one week shall be paid $16.80 for that week, in addition
to the prescribed rate.
(7) Sewage Allowance:
Any employee other than a registered plumber, called
upon by his/her employer to work on submersible pumps
within the domestic sewage mains at Canning Vale for a
period in any one week shall be paid $8.20 sewage
allowance for that week in addition to the prescribed rate.
(8) Electrician's Licence Allowance:
An electrician-special class or an electrician who holds
and in the course of his/her employment may be required to
use a current 'A" grade or 'B' grade licence issued pursuant
to the relevant regulation in force on the 28th day of
February 1978 under the Electricity Act 1945 shall be paid
an allowance of $12.90 per week.
(9) Plumber's Registration Allowance:
A plumber, who holds registration in accordance with the
Metropolitan Water Supply Sewerage and Drainage Act,
shall be paid an allowance of $9.60 per week.
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Schedule. B —Structural Efficiency and Award
Modernisation.
(1) Arising out of the decision of the State Wage Case on
8 September 1989 and in consideration of the wage increases
resulting from the first structural efficiency adjustment
operative from the commencement of the first pay period
beginning on or after 27 October 1989, employees are to
perform a wider range of duties including work which is
incidental or peripheral to their main tasks or functions.
(2) Arising out of the decision on 8 September 1989 in
the State Wage Case the parties to this Agreement are
committed to implementing a new wage and classification
structure. In making this commitment, the parties —
(a) accept in principle that the descriptions of job
functions within a new structure will be more
broadly based and generic in nature;
(b) undertake that upon variation of the Agreement to
implement a new wage and classification structure, employees may undertake training for a
wider range of duties and/or access to higher
levels in accordance with the definitions and
training standards laid down in the Agreement
variation relating to a new classification structure;
(c) will co-operate in the transition from the existing
classification structure to the proposed new
structure to ensure that the transition takes place
in an orderly manner without creating false
expectations or disputation.
(d) In the event that there is a claim for reclassification by an existing employee to a higher level
under any new structure on the ground that the
employee possesses equivalent skill and knowledge gained through on-the-job experience or on
any other ground, the following principles
apply —
(i) The parties agree that the existing Agreement
disputes avoidance procedure shall be followed.
(ii) Agreed competency standards shall be established by the parties in conjunction with
TAPE and SESDA (when operative) for all
levels in any new classification structure
before any claims for reclassification are
processed.
(iii) An agreed authority (such as TAPE or
SESDA) or agreed accreditation authority
(when operative) shall test the validity of an
employee's claim for reclassification.
(e) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
employer.
(3) The parties are committed to modernising the terms
of the Agreement and to addressing the issues associated
with training in an endeavour to finalise matters by 1
January 1990.
(4) The parties to this Agreement agree to enter into
further discussions after 27 April 1990 with each other and
other parties to awards/agreement which as at 27 April 1990
cover employees employed by the Swan Brewery Company
Ltd with a view to progressing further rationalisation of
those awards/agreements within a reasonable period.
Schedule. C —Maternity Leave.
(1) Eligibility for Maternity Leave;
An employee who becomes pregnant shall, upon production to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her
confinement, be entitled to maternity leave provided that she
has had not less than 12 months' continuous service with
that Company immediately preceding the date upon which
she proceeds upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time employee
but shall not include an employee engaged upon
casual or seasonal work.
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(b) Maternity leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave:
(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period
of six weeks* compulsory leave to be taken
immediately before the presumed date of confinement and a period of six weeks' compulsory leave
to be taken immediately following confinement.
(b) An employee shall, not less than ten weeks prior
to the presumed date of confinement, give notice
in writing to the Company stating the presumed
date of confinement.
(c) An employee shall give not less than four weeks'
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this award
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe Job:
Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it
practicable, be transferred to a safe job at the rate and on the
conditions attaching to that job until the commencement of
maternity leave.
If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to. take
leave for such period as is certified necessary by a duly
qualified medical practitioner. Such leave shall be treated
as maternity leave for the purposes of subclauses (7), (8),
(9) and (10) hereof.
(4) Variation of Period of Maternity Leave:
(a) Provided the addition does not extend the maternity leave beyond 52 weeks, the period may be
lengthened once only, save with the award of the
employer, by the employee giving not less than 14
days' notice in writing stating the period by which
the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving
not less than 14 days' notice in writing stating the
period by which the leave is to be shortened.
(5) Cancellation of Maternity Leave:
(a) Maternity leave, applied for but not commenced,
shall be cancelled when the pregnancy of a
employee terminates other than by the birth of a
living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the birth
of a living child, it shall be the right of the
employee to resume work at a time nominated by
the employer which shall not exceed four weeks
from the date of notice in writing by the employee
to the employer that she desires to resume work.
(6) Special Maternity Leave and Sick Leave:
(a) Where the pregnancy of an employee not then on
maternity leave terminates after 28 weeks other
than by the birth of a living child then —
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity
leave) as a duly qualified medical practitioner certifies as necessary before her return to
work, or
(ii) for illness other than the normal consequences of confinement she shall be entitled,
either in lieu of or in addition to special
maternity leave, to such paid sick leave as to
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which she is ihen entitled and which a duly
qualified medical practitioner certifies as
necessary before her return to work.
(b) Where an employee not then on maternity leave
suffers illness related to'her pregnancy, she may
take such paid sick leave as to which she is then
entitled and such further unpaid leave (to be
known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity
leave and maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or. in the case of an employee who was
transferred to a safe job pursuant to subclause (3),
to the position she held immediately before such
transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which she
is capable of performing, she shall be entitled to
a position as nearly comparable in status and
salary or wage to that of her former position.
(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks:
(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which she
is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service
leave), shall not be available to an employee
during her absence on maternity leave,
(8) Effect of Maternity Leave on Employment:
Notwithstanding any award, or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any
purpose of the award.
(9) Termination of Employment:
(a) An employee on maternity leave may terminate
her employment at any time during the period of
leave by notice given in accordance with this
award.
(b) An employer shall not terminate the employment
of an employee on the ground of her pregnancy or
of her absence on maternity leave, but otherwise
the rights of an employer in relation to termination
of employment are not hereby affected.
(10) Return to Work After Maternity Leave:
(a) An employee shall confirm her intention of
returning to her work by notice in writing to the
employer given not less than four weeks prior to
the expiration of her period of maternity leave.
(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or, in the case of
an employee who was transferred to a safe job
pursuant to subclause (3), to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
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as nearly comparable in status and salary or wages
to that of her former position.
(11) Replacement Employees:
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on maternity leave.
(b) Before an employer engages a replacement employee under this subclause. the employer shall
inform that person of the temporary nature of the
employment and of the rights of the employee
who is being replaced.
(c) Before an employer engages a person to replace
an employee temporarily promoted or transferred
in order to replace an employee exercising her
rights under this clause, the employer shall inform
that person of the temporary nature of the
promotion or transfer and of the rights of the
employee who is being replaced.
(d) Provided that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement employee.
(e) A replacement employee shall not be entitled to
any of the rights conferred by this clause except
where her employment continues beyond the
12 months qualifying period.
Schedule D —Parties.
The parties to Part A of this Agreement are as follows:
The Swan Brewery Company Limited
Electrical Trades Union of Workers of Australia
(Western Australian Branch), Perth
The Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial Union of
Workers
Amalgamated Metal Workers and Shipwrights
Union of Workers of Western Australia
PART B —Employers other than Swan Brewery Company
Limited.
5. —Contract of Service.
(1) The contract of employment pursuant to this agreement shall be weekly (except as to casual employees);
Provided however —
(a) During the first month of service, one day's notice
on either side shall be necessary to terminate the
contract of service of a worker. If the required
notice is not given one day's wages shall be paid
or forfeited.
(b) After the first month four day's notice on either
side shall be necessary to terminate the contract
of service of a worker. If the required notice is not
given four days' wages shall be paid or forfeited.
(c) For the purpose of this subclause notice given at
or before the usual starting time for any ordinary
working day shall be deemed to expire at the
completion of that day's work.
(2) The services of a worker may be summarily
terminated where the worker has without reasonable excuse
or permission of the employer absented himself from duty,
refused to obey the lawful instructions of the employer or
been guilty of misconduct justifying such summary dismissal.
6. —Overtime.
(1) (a) All work performed outside the ordinary hours of
duty Monday to Friday inclusive (including
roslered shifts) shall be paid for at the rate of time
and a half for the first two hours and double time
thereafter.
(b) Work done on a Saturday shall be paid for at the
rate of double time. Provided that for workers
employed under the provisions of Part B of the
award, in addition all work performed on a
worker's rostered day off shall be paid for at the
rate of double time.
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(c) Work done on a Sunday shall be paid for at the
rate of double time.
(d) Overtime on shift work shall be based on the rate
payable for shift work.
(2) (a) When overtime work is necessary it shall, wherever reasonably practicable, be so arranged that
workers have at least ten consecutive hours off
duty between the work of successive days.
(b) A worker (other than a casual worker) who works
so much overtime between the termination of his
ordinary work on one day and the commencement
of his ordinary work on the next day that he has
not at least ten consecutive hours off duty between
those times shall, subject to this subclause, be
released after completion of such overtime until
he has had ten consecutive hours off duty without
loss of pay for ordinary working time occurring
during such absence.
(c) If, on the instructions of his employer, such a
worker resumed or continues work without having
had such ten consecutive hours off duty, he shall
be paid at double rates until he is released from
duty for such period and he shall then be entitled
to be absent until he has had ten consecutive hours
off duty without loss of pay for ordinary working
time occurring during such absence.
(d) Where an employee (other than a casual employee
or an employee engaged on continuous shift
work), is called into work on a Sunday or public
holiday preceding an ordinary working day, he
shall, wherever reasonably practicable, be given
ten consecutive hours off duty before his usual
starting time on the next day. If this is not
practicable, then the provisions of paragraphs (b)
and (c) of this paragraph shall apply.
Provided that overtime worked as a result of a
recall shall not be regarded as overtime for the
purpose of this subclause when the actual time
worked is less than three hours on such recall or
on each of such recalls.
(e) The provisions of this subclause shall apply in the
case of shift workers who rotate from one shift to
another, as if eight hours were substituted for ten
hours when overtime is worked —
(i) for the purpose of changing shift rosters;
(ii) where a shift worker does not report for duty;
or
(iii) where a shift is worked by arrangement
between the workers themselves.
(3) All workers covered by this Agreement, if required to
work overtime for more than one hour after the normal
finishing lime, shall be entitled to a meal allowance of $4.50.
A similar meal allowance shall be paid to those workers
whose rostered overtime period on a Saturday or Sunday is
extended beyond the time for a normal meal break
prescribed by this Agreement.
(4) (a) An employer may require any worker to work
reasonable overtime at overtime rates and such
worker shall work overtime in accordance with
such requirement.
(b) A worker recalled to work after leaving the job
shall be paid for at least four hours at overtime
rates.
(c) A worker recalled out after 2400 hours shall be
paid for a minimum of six hours.
(5) When a worker is required to hold himself in readiness
for a call to work after ordinary hours, he shall be paid at
ordinary rates for the time he so holds himself in readiness.
7. —Annual Leave.
(1) An employer shall grant a worker who completed
12 months' service, four week's annual leave. Two of the
said four weeks shall be paid on double pay and two on
ordinary pay.
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(a) Pro rata leave of absence on the foregoing basis
shall be granted to workers who have completed
three months or more service.
(b) Pro rata leave of absence on the basis of four
weeks annual leave at the ordinary rate of pay
shall be granted to those workers who have
completed one month but less than three months
service.
(c) The said payments shall be made to a worker
entitled thereto —
(i) on the termination of his service if such
termination occurs before he takes his leave;
or
(ii) on the taking of his annual leave if he
remains in the service of his employer.
(d) Leave shall be given and taken as directed by the
employer.
(e) Provided that for workers employed under the
provisions of Part B of this Award who have
completed 12 months service, the employer shall
grant 140 hours annual leave which for the
purposes of this clause will be deemed to be four
weeks annual leave. Seventy of the said 140 hours
shall be paid on double pay and 70 on ordinary
pay.
(2) It shall be a condition of every worker taking annual
leave that he —
(a) shall not under any circumstances be engaged in
any gainful employment while on such leave.
(b) shall return to the active service of the employer
forthwith at the expiration of leave; and
(c) shall not draw any sick or accident pay simultaneously with annual leave.
A breach of condition (a) above will result in immediate
discharge from the employer's service accompanied by
forfeiture of all rights (if any) to retiring allowance or other
similar payments or benefits.
A breach of condition (b) except as on the grounds of
illness necessitating retirement (or additional leave on the
advice of a medical officer) will result in forfeiture of all
rights (if any) to retiring allowance or other similar benefits
or payments.
"Pay" for the purposes of this clause shall mean the
appropriate wage rate set out in the first schedule together
with any other payments the subject of agreement between
the parties.
(3) In addition to existing payments, a shift premium will
be paid when shift workers take annual leave. To qualify as
a shift worker for this purpose, a worker must have worked
for at least six months on shift work during the qualifying
period for the leave. This qualifying period is not affected
by the time the leave is actually taken. Where a worker has
qualified as a shift worker, as defined above, the calculation
of the shift premium shall be on the following basis: —
(a) Where on a 3 shift roster for the full qualifying
period, or where the majority of time actually
worked on shift work during this period is on a 3
shift roster, the premium will be 14%.
(b) Where on a 2 shift roster for the full qualifying
period, or where the majority of time actually
worked on shift work is on a 2 shift roster, the
premium will be 12t%.
The employers agree to consult so far as is possible, with
employees to work out acceptable annual leave rostering.
8. —Sick Leave.
(1) A worker who is unable through sickness or accident
to attend his duties shall notify the employer not later than
10.00am on the day he first absents himself from duty.
(2) A worker shall be entitled to paid sick leave in respect
of any period of absence on account of illness. Sick leave
entitlements shall accumulate on the following basis and be
calculated pro rata for each completed month of service: —
(a) For service after 1 January 1948 six days per
annum.
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(b) For service after 1 January 1975 nine days per
annum.
(c) For service after 1 January 1979 ten days per
annum.
Provided that in calculating the amount due to a worker
through sickness, there shall be deducted therefrom any sum
or sums previously paid to him hereunder.
(3) The term "sickness" shall not include any case where
the worker is entitled to compensation under the Workers'
Compensation Act.
(4) No worker shall be entitled to the benefits of this
clause unless he produces proof of his sickness satisfactory
to his employer. This proof shall be in the form of a Medical
Certificate if the absence is for three days or more, provided
that a Medical Certificate may be required for any absence
after a worker has claimed in the aggregate four days
absence in any one year.
(5) Except as aforesaid, a worker shall not be entitled to
payment for time lost through sickness or accident.
(6) Notwithstanding the foregoing provisions of this
clause a worker, or in the event of the worker's death his
next-of-kin, shall be entitled to receive payments at the
appropriate rate for any sick leave accumulated under the
provisions of subclause (2) hereof, if he ceases to be
employed by the Company.
Provided that —
(a) except in the event of the worker's death at least
two years consecutive service have been completed.
(b) in calculating a worker's entitlement for payment
under the provisions of this subclause a maximum
of eight days per annum shall accumulate and any
part of the first eight days' leave taken in any one
year shall be deducted from the amount of leave
which may have accumulated under the provisions
of subclause (2) hereof.
(c) each worker has an option to take up eight days
of unused sick leave paid on an annual basis,
provided further that the remaining sick leave
credit totals 160 hours.
(d) for service prior to 1 September 1985 the
calculation for payment under this subclause shall
be a maximum of six days per annum.
(7) Where a worker on annual or long service leave
becomes ill or meets with an accident and forwards within
48 hours a Doctor's Certificate satisfactory to the employer
for a period of not less than four working days, the employer
will add the lost days due to such genuine sickness or
accident to the worker's leave or make this time available
to him at some other mutually convenient time, such option
to be at the discretion of the employer.
9. —Compassionate Leave.
A w orker shall be entitled to leave of absence of not more
than two working days in any one year, due to the death or
unexpected critical illness of a member of the worker's
immediate family (i.e., wife, parent, child, brother or sister)
in Australia but only if and to the extent that his absence was
necessary.
"Year" for the purpose of this clause shall mean 1
January to 31 December.
10. —Long Service Leave.
1. Right to Leave.
A worker shall, as herein provided, be entitled to leave
with pay in respect of Long Service.
2. Long Service.
(1) The long service which shall entitle a worker to such
leave shall, subject as herein provided, be continuous service
with one and the same employer.
(2) Such service shall include service prior to the 1st day
of April 1958, if it continued until such time but only to the
extent of the last 20 completed years of continuous service.
(3) (a) Where a business has, whether before or after the
coming into operation hereof, been transmitted
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from an employer (herein called "the transmittor") to another employer (herein called "the
transmittee") and a worker who at the time of
such transmission was a worker of the transmitter
in that business becomes a worker of the transmittee—the period of the continuous service which
the worker has had with the transmittor (including
any such service with any prior transmittor) shall
be deemed to be service of the worker with the
transmittee.
(b) In this subclause "transmission" includes transfer, conveyance, assignment or succession
whether voluntary or by agreement or by operation of law and "transmitted" has a corresponding
meaning.
(4) Such service shall include —
(a) Any period of absence from duty on any annual
leave or long service leave;
(b) Any period following any termination of the
employment by the employer if such termination
has been made merely with the intention of
avoiding obligations hereunder in respect of long
service leave or obligations under any award in
respect of annual leave;
(c) Any period during which the service of the worker
was or is interrupted by service —
(i) as a member of the Naval, Military or Air
Forces of the Commonwealth of Australia
other than as a member of the British
Commonwealth Occupation Forces in Japan
and other than as a member of the Permanent
Forces of the Commonwealth of Australia
except in the circumstances referred to in
Section 31(2) of the Defence Act 1903-1956.
and except in Korea or Malaya after 26 June
1950;
(ii) as a member of the Civil Construction Corps
established under the National Security Act
1939-1946;
(iii) in any of the Armed Forces under the
National Service Act 1951 (as amended).
Provided that the worker as soon as reasonably practicable on the completion of any such services resumed or
resumes employment with the employer by whom he was
employed immediately before the commencement of such
service.
(5) Service shall be deemed to be continuous notwithstanding—
(a) the transmission of a business as referred to in
subclause (3) hereof.
(b) any interruption of a class referred to in subclause
(4) hereof irrespective of the duration thereof;
(c) any absence from duty authorised by the employer;
(d) any absence from duty arising directly or indirectly from an industrial dispute if the worker
returns to work in accordance with the terms of the
settlement of the dispute;
(e) any standing-down of a worker in accordance with
the provisions of an award, industrial agreement,
order or determination under either Commonwealth or State law;
(f) any termination of the employment of the worker
on any ground other than slackness of trade if the
worker be re-employed by the same employer
within a period not exceeding two months from
the date of such termination;
(g) any termination of the employment by the
employer on the ground of slackness of trade if the
worker is re-employed by the same employer
within a period not exceeding six months from the
date of such termination;
(h) any reasonable absence of the worker on legitimate union business in respect of which he has
requested and been refused leave;
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(i) any absence from duty after the coming into
operation of this clause by reason of any cause not
specified in this clause unless the employer,
during the absence or within 14 days of the
termination of the absence notifies the worker in
writing that such absence will be regarded as
having broken the continuity of service, which
notice may be given by delivery to the worker
personally or by posting it by registered mail to
his last recorded address, in which case it shall be
deemed to have reached him in due course of post.
Provided that the period of absence from duty or the
period of any interruption referred to in paragraph (c) to (i)
inclusive of this subclause shall not (except as set out in
paragraph (4) of this clause) count as service.
3. Period of Leave.
(1) The leave to which a worker shall be entitled or
deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of subclauses (5) and (6) of
this subclause where a worker has completed at least ten
years service the amount of leave shall be —
(a) in respect of ten years service so completed — 13
weeks' leave;
(b) in respect of each subsequent ten years' service
completed after such ten years —four 13 weeks'
leave;
(c) on the termination of the worker's employment(i) by his death;
(ii) in any circumstances otherwise than by his
employer for serious misconduct;
in respect of the number of years service with the employer
completed since he last became entitled to an amount of long
service leave a proportionate amount on the basis of 13
weeks' for ten years" service.
(3) Subject to the provisions of subclause (6) of this
subclause where a worker has completed at least seven
years' service but less than ten years" service since the
commencement and his employment is terminated —
(a) by his death; or
(b) in any circumstances, otherwise than by his
employer for serious misconduct;
the amount of the leave shall be such proportion of 13
weeks' leave as the number of completed years of such
service bears to ten years.
(4) In the case to which paragraphs (2)(c) and (3) hereof
apply the worker shall be deemed to have been entitled to
and to have commenced leave immediately prior to such
termination.
(5) A worker whose service with an employer would
entitle him to long service leave under this clause shall be
entitled to leave calculated on the following basis:
(a) for each completed year of service or part thereof
commencing before 1 October 1964, an amount of
leave calculated on the basis of 13 weeks' leave
for 20 years service.
(b) for each completed year of service or part thereof
commencing after 1 October 1964, and before 1
April 1979, an amount of leave calculated on the
basis of 13 weeks' leave for 15 years service.
(c) for each completed year of service or part thereof
commencing after 1 April 1979, an amount of
leave calculated on the basis of 13 weeks leave for
ten years service.
(6) A worker to whom paragraphs (2)(c) and (3) of this
subclause apply shall be entitled to an amount of long
service leave calculated on the following basis; —
(a) for each completed year of service or part thereof
commencing before 1 October 1964, an amount of
leave calculated on the basis of 13 weeks' leave
for 20 years service; and
(b) for each completed year of service or part thereof
commencing after 1 October 1964, and before 1
April 1979, an amount of leave calculated on the
basis of 13 weeks' leave for 15 years service.
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(c) for each completed year of service or part thereof
commencing after 1 April 1979, an amount of
leave calculated on the basis of 13 weeks' leave
for ten years service.
Provided that the provisions of (6)(c) above shall
not apply to workers employed by Union Mattings
and the following provisions apply its stead.
(d) for each completed year of service or part thereof
commencing after 1 January 1980, an amount of
leave calculated on the basis of 13 weeks leave for
ten years service.
(e) subject to subclause (l)(a) and (b) of Clause
5. —Contract of Service hereof any worker entitled to leave under subclause (2)(b) of Clause
3. —Area and Scope may elect to take whatever
leave has accrued due to him when he has
completed not less than ten years' service after the
completion of his last entitlement to long service
leave.
Provided that such worker shall not be entitled to long
service leave until his completed years of service entitle him
to the amount of long service leave prescribed by subclause
(2)(a) of this clause.
(7) Provided that for workers employed under the
provisions Part B of this Award. 455 hours shall be deemed
to be 13 weeks long service leave.
4. Payment for Period of Leave.
(1) A worker shall subject to subclause (3) of this clause
be entitled to be paid for each week of leave or part thereof
to which he has become entitled the ordinary time rate of
pay applicable to him at the date he commenced such leave.
(2) Such ordinary time rate of pay shall be at the rate
applicable to him for the standard weekly hours which are
prescribed by this award.
(3) Where by agreement between the employer and the
worker the commencement of the leave to which the worker
is entitled or any portion thereof is postponed to meet the
convenience of the worker, the rate of payment for such
leave shall be at the rate of pay applicable to him at the date
of accrual, or, if so agreed, at the rate of pay applicable at
the date he commences such leave.
(4) The ordinary time rate of pay —
(a) shall include any deductions from wages for board
and/or lodging or the like which is not provided
and taken during the period of leave;
(b) shall not include shift premiums, overtime, penalty rates, commissions, allowances or the like.
5. Taking Leave.
(1) In a case to which paragraph (a) and (b) of subclause
(2) of Clause 3. —Area and Scope applies; —
(a) Leave shall be granted and taken as soon as
reasonably practicable after the right thereto
accrued due or at such time or times as may be
agreed between the employer and the worker or
in the absence of such agreement at such time as
may be determined by a Board of Reference
having regard to the needs of the employer's
establishment and the worker's circumstances.
(b) Except where the time for taking leave is agreed
to by the employer and the worker or determined
by a Board of Reference, the employer shall give
to a worker at least one month's notice of the date
from which his leave is to be taken.
(c) Where a worker is beyond 60 years of age at the
time he becomes eligible for long service leave,
he shall have the option of taking actual leave
under this scheme or of receiving payment in lieu
thereof on retirement. Such option shall be
exercised in writing, addressed to the employer at
the time of becoming eligible for long service
leave.
(d) The employer shall have the right in cases of
emergency to recall any worker from long service
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leave, in which case the unexpired leave shall be
made up on some mutually convenient date.
(e) Any leave shall be inclusive of any public
holidays or annual leave specified in this award
occurring during the period when the leave is
taken.
(f) Payment shall be made in one of the following
ways: —
(i) in full before the worker goes on leave;
(ii) at the same time as his wages would have
been paid to him if the worker had remained
at work, in which case payment shall, if the
worker in writing so requires, be made by
cheque posted to an address specified by the
worker; or
(iii) in any other way agreed between the employer and the worker.
(g) It shall be a condition of every worker taking long
service leave that he (or she) —
(i) shall not under any circumstances be engaged in any gainful employment while on
such leave;
(ii) shall return to the active service of the
employer forthwith at the expiration of the
leave: and
(iii) shall not draw any sick or accident pay
simultaneously with long service leave pay.
A breach of paragraph (i) above will result in
immediate discharge from the employer's service
accompanied for forfeiture of all rights (if any) to
retiring allowance or other similar payments or
benefits. A breach of paragraph (ii) above (except
as on the grounds of illness necessitating retirement or additional leave on the advice of a
medical officer appointed by the employer) will
result in forfeiture of all rights (if any) to retiring
allowance or other similar benefits or payments.
(2) In a case to which paragraph (2)(c) or paragraph (3)
of clause (3) applies and in any case in which the
employment of the worker who has become entitled to leave
hereunder is terminated before such leave is taken or fully
taken, the employer shall upon termination of his employment otherwise than by death pay to the worker and upon
termination of employment by death pay to the personal
representative of the worker upon request the amount which
would have been payable in respect of the period of leave
to which he is entitled or deemed to have been entitled and
which would have been taken but for such termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.
6. Granting Leave in Advance and Benefits to be Brought
into Account.
(1) Any employer may by agreement with a worker allow
leave to such a worker before the right thereto has accrued
due. but where leave is taken in such case the worker shall
not become entitled to any further leave hereunder in respect
of any period until after the expiration of the period in
respect of which such leave had been taken before it accrued
due.
(2) Where leave has been granted to a worker pursuant
to the preceding paragraph before the right thereto has
accrued due, and the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon the termination of the employment such
amount as represents payment for any period for which the
worker has been granted long service leave to which he was
not at the date of termination of his employment or prior
thereto become entitled.
(3) Any leave in the nature of long service leave or
payment in lieu thereof under a State Law or a long service
leave scheme not under the provisions hereof granted to a
worker by his employer in respect of any period of service
with the employer shall be taken into account whether the
same is granted before or after the coming into operation
hereof and shall be deemed to have been leave taken and
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granted hereunder in the case of leave with pay to the extent
of the period of such leave and in the case of payment in
lieu thereof to the extent of a period of leave with pay
equivalent thereof of the entitlement of the worker hereunder.
7. Records to be Kept.
(1) Each employer shall, during the employment and for
a period of 12 months thereafter or in the case of termination
by death of the worker for a period of three years thereafter,
keep a record from which can be readily ascertained the
name of each worker, and his occupation, the date of the
commencement of his employment and his entitlement to
long service leave and any leave which may have been
granted to him or in respect of which payment may have
been made hereunder.
(2) Such record shall be open for inspection in the manner
and circumstances prescribed by this award with respect to
the time and wages record.
11. —Annual Bonus.
The employer shall pay to each worker receiving wages
an annual bonus of one weeks pay. The said bonus shall be
accumulated by the employer and held on behalf of and paid
to the worker entitled thereto in the month of December in
each year or on the earlier termination of his service on a
pro rata basis based on completed weeks of service.
12. —Duty Away from Home and Travelling.
Workers required to travel in the course of their duties and
who cannot return home each night shall be supplied with
suitable board and lodging by the employer.
Where the employer does not supply transport the
employer will pay all fares, reasonably incurred by the
worker in travelling, in excess of the fares normally incurred
in travelling between home and the accustomed workshop.
In the case of a worker using his/her own vehicle he shall
be paid 26 cents for each kilometre so travelled.
This clause shall not apply to workers re-rostered at the
Brewery.
13. — Apprentices.
Apprentices may be taken in the ratio of one apprentice
for every two or fraction of two (the fraction being not less
than one) journeymen and shall not be taken in excess of that
ratio unless —
(1) the Union or Unions concerned so agree; or
(2) the Commission so determines after receiving a
report from the appropriate Apprenticeship Advisory Board; or
(3) the Commission so determines pursuant to regulation 39(2) of the Apprenticeship Regulations.
14. —Deleted.
(Preference to Unionists) Deleted by section 88(3) of the
Acts Amendment and Repeal (Industrial Relations) Act
(No.2) 1984.
15. —Representative Interviewing Employees.
(1) On notifying the employer of his representative an
accredited representative of the union shall be permitted to
interview a worker during the recognised meal hour on the
business premises of the employer at the place at which the
meal is taken but this permission shall not be exercised
without the consent of the employer more than once in any
one week.
(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this agreement, an
accredited representative of the Union, on notifying the
employer or his representative shall be permitted to enter the
business premises of the employer to view the work the
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subject of any such disagreement but shall not interfere in
any way with the carrying out of such work.
IB. —Deleted.
2B. — Hours.
(1) Subject to the provisions of this subclause, the
ordinary working hours shall not exceed 40 in any week or
eight in any day. Monday to Friday inclusive, and except in
the case of shift workers, shall be worked between the hours
of 7.00am and 5.30pm.
(2) A rest period of ten minutes shall be allowed to all day
workers in the morning and afternoon in accordance with the
custom existing at the date of making this Agreement.
(3) The ordinary working hours shall be consecutive
except for a meal interval which shall not exceed one hour.
3B.-Shift Work.
(1) Notwithstanding the provisions of Clause 6.—
Overtime hereof workers may be employed —
(a) on "regular shift work" that is in regular rotation
from week to week on two or three shifts spread
over 16 or 24 hours respectively, day shift to be
worked between 7.30am to not later than 3.30pm;
afternoon shift between 3.30pm to not later than
11.30pm and night shift from 11.30pm to not later
than 7.30am.
(b) On "Casual Shift Work" that is on one weekly
shift only worked in any department, casual day,
afternoon and night shifts to start and finish at the
times respectively referred to in the preceding
paragraph.
(2) In the case of both regular and casual shift work, the
first shift of the week will begin on Sunday at 11.30pm and
the last shift of the week shall finish at 11.30pm on Friday.
Duty Rosters shall be posted on Friday in each week and
shall show the starting and finishing times of each worker
during each week. Particulars relating to these starting and
finishing times shall be rigidly adhered to.
(3) The provisions contained in the previous subclause of
this clause may be varied by mutual agreement between the
employer and the Union.
(4) All workers employed on regular day shift work shall
be paid an allowance equal to ten percent of their ordinary
weekly rate of pay.
(5) All workers employed on a regular afternoon shift
shall be paid an allowance equal to 15 percent of their
ordinary weekly rate of pay.
(6) All workers employed on casual afternoon shift work
shall be paid an allowance equal to M^h percent of their
ordinary weekly rate of pay.
(7) All workers employed on regular night shift shall be
paid an allowance equal to I71/: percent of their ordinary
weekly rate of pay.
(8) All workers employed on casual night shift shall be
paid an allowance equal to 20 percent of their ordinary
weekly rate of pay.
(9) A crib time of 30 minutes shall be allowed to all
workers on regular or casual shift. Crib time shall be
included in the working time.
(10) The additional allowances mentioned in subclauses
(4). (5), (6). (7) and (8) hereof shall be taken into
consideration in calculating overtime rates for any overtime
for work done beyond eight hours per day on Mondays to
Fridays inclusive. Except as aforesaid the above allowances
shall not be included for the purpose of calculating any other
penalty rates under this Agreement.
(11) Where less than five consecutive afternoon or five
consecutive night shifts are worked, workers employed on
such afternoon or night shifts shall be paid for such shifts
at overtime rates; provided that time not worked on a
Saturday or a Sunday shall not constitute a break in the
sequence of shifts for the purpose of this subclause.
(12) Workers on regular afternoon shift in the case of two
roster shifts or on regular night shift work—the cause of 3
roster shifts work the week following the afternoon shift
work or the night shift as the case may be on day shift.
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4B. —Holidays.
The following days shall be observed as holidays without
deduction of pay:— New Year's Day, Anniversary Day,
Labour Day, Good Friday, Easter Monday, Anzac Day, State
Foundation Day, Picnic Day, Show Day, Queen's Birthday,
Christmas Day and Boxing Day provided that —
(1) In the Kalgoorlie area. Boulder Cup shall be observed
as a holiday in lieu of Show Day.
(2) Where any of the above holidays fall on a Saturday
or a Sunday the following Monday shall be observed in lieu
thereof.
(3) Where work is performed on any of the above
holidays, payment in addition to the day's pay shall be made
in accordance with the following scale —
(a) One and a half times the ordinary rates of pay with
a minimum of four hours pay.
(b) Twice the ordinary rate of pay for all time worked
in excess of two hours.
First Schedule. —Wages.
(1) Weekly Wage—Adult Workers:
371.20
Instrument maker and/or repairer
357.50
Fitter
357.50
Electrician
367.50
Electrician Special Class
357.50
Welder
357.50
Motor Mechanic
357.50
Plumber
(2) Leading Hands: In addition to the weekly wage
prescribed in subclause (1) of this Schedule a Leading Hand
shall be paid —
(a) If placed in charge of not less than
S21.00
three and not more than ten other
workers
(b) If placed in charge of more than ten
$26.30
and not more than.20 other workers
(c) If placed in charge of more than 20
$31.20
other workers
(3) Weekly Wage —Apprentices:
Five Year Term
First year
40%
Second year
48%
Third year
55%
Fourth year
75%
Fifth year
88%
Four Year Term
First year
42%
Second year
55%
Third year
75%
Fourth year
88%
Three and A Half Year Term
First 6 months
42%
Next year
55%
Next year
75%
Final year
88%
Three Year Term
First year
55%
Second year
. 75%
Third year
88%
(4) Tool Allowance —Tradesmen and Apprentices:
(a) Where the employer does not provide a tradesman
or an apprentice with the tools ordinarily required
by that tradesman or apprentice in the performance of his work as a tradesman or as an
apprentice, the employer shall pay a tool allowance of—
(i) $8.70 per week to such tradesman; or
(ii) in the case of an apprentice a percentage of
$8.70, being the percentage which appears
against his year of apprenticeship in subclause (3) of this Schedule;
for the purpose of such tradesman or apprentice
supplying and maintaining tools ordinarily re-
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quired in the performance of his work as a
tradesman or as an apprentice.
(b) Any tool allowance paid pursuant to paragraph (a)
hereof shall be included in. and form part of, the
ordinary weekly wage prescribed in this Schedule.
(c) The employer shall provide, for the use of
tradesmen and apprentices, all necessary power
tools, special purpose tools and precision measuring instruments.
(d) A tradesman or an apprentice shall replace or pay
for any tools supplied by his employer, if lost
through his negligence.
(5) Permit Work: Any licensed Plumber called upon by
his employer to use the Licence issued to him by the
Metropolitan Water Supply Sewerage and Drainage Board
for a period in any one week shall be paid $16.30 for that
week, in addition to the prescribed rate.
(6) Sewage Allowance: Any employee, other than a
registered plumber, called upon by his employer to work on
submersible pumps within the domestic sewage mains at
Canning Vale for a period in any one week shall be paid
S8.00 sewage allowance for that week in addition to the
prescribed rate.
(7) Electrician's Licence Allowance: An electricianspecial class or an electrician who holds and in the course
of his employment may be required to use a current 'A'
grade or 'B' grade licence issued pursuant to the relevant
regulation in force on the 28th day of February 1978 under
the Electricity Act 1945 shall be paid an allowance of $12.50
per week.
(8) Plumber's Registration Allowance: A plumber, who
holds registration in accordance with the Metropolitan
Water Supply Sewerage and Drainage Act, shall be paid an
allowance of $9.30 per week.
(9) Structural Efficiency:
(a) Arising out of the decision of the State Wage Case
on 8 September 1989 and in consideration of the
wage increases resulting from the first structural
efficiency adjustment operative from the commencement of the first pay period beginning on or
after 27 October 1989. employees are to perform
a wider range of duties including work which is
incidental or peripheral to their main tasks or
functions.
(b) Arising out of the decision on 8 September 1989
in the State Wage Case the parties to this
Agreement are committed to implementing a new
wage and classification structure. In making this
commitment, the parties —
(i) accept in principle that the descriptions of job
functions within a new structure will be more
broadly based and generic in nature;
(ii) undertake that upon variation of the Agreement to implement a new wage and classification structure, employees may undertake
training for a wider range of duties and/or
access to higher levels in accordance with the
definitions and training standards laid down
in the Agreement variation relating to a new
classification structure:
(iii) will co-operate in the transition from the
existing classification structure to the proposed new structure to ensure that the
transition takes place in an orderly manner
without creating false expectations or disputation.
(c) In the event that there is a claim for reclassification by an existing employee to a higher level
under any new structure on the ground that the
employee possesses equivalent skill and knowledge gained through on-the-job experience or on
any other ground, the following principles
apply —
(i) The parties agree that the existing Agreement
disputes avoidance procedure shall be followed.
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(ii) Agreed competency standards shall be established by the parties in conjunction with
TAPE and SESDA (when operative) for all
levels in any new classification structure
before any claims for reclassification are
processed.
(iii) An agreed authority (such as TAPE or
SESDA) or agreed accreditation authority
(when operative) shall test the validity of an
employee's claim for reclassification.
(d) Reclassification to any higher level shall be
contingent upon such additional work being
available and required to be performed by the
employer.
(e) The parties are committed to modernising the
terms of the Agreement and to addressing the
issues associated with training in an endeavour to
finalise matters by 1 January 1990.

Second Schedule. — Parties
The parties to Part B of this Agreement are as follows —
Joe White Mailings Limited
Amalgamated Metal Workers and Shipwrights Union
of Workers of Western Australia
The Electrical Trades Union of Workers of Australia
(Western Australian Branch)
The Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch, Industrial Union of
Workers
Dated at Perth this 27th day of September, 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Western Australian Club (Inc.) and others
and
The Federated Liquor and Allied Industries Employees'
Union of Australia, Western Australian Branch. Union of
Workers.
No. 1348(1) of 1990.
CLUB WORKERS' AWARD
No. 12 of 1976.
COMMISSIONER A.R. BEECH.
24 May 1991.
Correcting Order.
WHEREAS the Commission issued an Order in the above
matter on the 16th day of May 1991: and
Whereas an error occurred in the drafting of the
Arrangement clause as set out in the Schedule to the Order:
The Commission hereby issues the following correction:
In item 1: Clause 2. —Arrangement of the Schedule
to the Order delete reference to:
40. Prohibition of Contracting Out of Award
41. District Allowance
42. Breakdowns
and insert in lieu thereof the following:
40. Breakdowns
41. Prohibition of Contracting Out of Award
42. District Allowance
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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WHEREAS a misprint occurred in the publication of the
Western Australian Industrial Gazette dated 27 March 1991,
Volume 71 Part 1 Sub Part 3 at page 576 the following
correction is made:
Delete the word "SENIOR COMMISSIONER I.E.
GREGOR" where it appears immediately following No.
1540 of 1990 and insert the word "SENIOR COMMISSIONER G.G. HALLIWELL" in lieu thereof.
Dated at Perth this 13th day of June 1991.
(Sgd.) J. CARRIGG,
Registrar.

WHEREAS a misprint occurred in the publication of the
Western Australian Industrial Gazette dated 27 March 1991,
Volume 71 Part 1 Sub Part 3 at page 690 the following
correction is made:
Delete "1988" where it appears in No. 52 of 1988 and
insert "1991" in lieu thereof, to read No. 52 of 1991.
Dated at Perth this 13th day of June 1991.
(Sgd.) J. CARRIGG,
Registrar.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels and Hospitality Association
(Inc.) (Union of Employers) and others
and
The Federated Liquor & Allied Industries Employees'
Union of Australia. Western Australian Branch, Union of
Workers.
No. 1349(1) of 1990.
MOTEL, HOSTEL. SERVICE FLATS AND BOARDING
HOUSE WORKERS' AWARD
No. 29 of 1974.
COMMISSIONER A.R. BEECH.
24 May 1991.
Correcting Order.
WHEREAS the Commission issued an Order in the above
matter on the 16th day of May 1991; and
Whereas an error occurred in the drafting of the
Arrangement clause as set out in the Schedule to the Order:
The Commission hereby issues the following correction—
In item 1: Clause 2. — Arrangement of the Schedule
to the Order delete reference to:
40. Prohibition of Contracting Out of Award
41. District Allowance
42. Breakdowns
and insert in lieu thereof the following:
40. Breakdowns
41. Prohibition of Contracting Out of Award
42. Location Allowances
(Sgd.) A.R. BEECH.
[L.S.]
Commissioner.

WHEREAS a misprint occurred in the publication of the
Western Australian Industrial Gazette dated 27 March 1991,
Volume 71 Part 1 Sub Part 3 at page 690 the following
correction is made:
Delete the word "CHIEF COMMISSIONER G.G. HALLIWELL" where it appears immediately following No. 52
of 1988 and insert the word "SENIORCOMMISSIONER
G.G. HALLIWELL" in lieu thereof.
Dated at Perth this 13th day of June 1991.
(Sgd.) J. CARRIGG,
Registrar.

WHEREAS a misprint occurred in the publication of the
Western Australian Industrial Gazette dated 27 March 1991.
Volume 71 Part 1 Sub Part 3 at page 799 in Matter No. CR
733 of 1990 the following correction is made:
Delete the word "Chief Commissioner" immediately
following (Sgd.) G.G. HALLIWELL and insert the word
"Senior Commissioner" in lieu thereof.
Dated at Perth this 13th day of June 1991.
(Sgd.) J. CARRIGG,
Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics Foundry and Engineering
Union (Western Australian Branch)
and
B.P Australia Limited
No. 155 of 1991 (R2)
Oil Bunkering BP (Fremantle) Limited Award 1980
(A 20 of 1981)
SENIOR COMMISSIONER G.G. HALLIWELL.
16 April 1991.
Correction Order.
WHEREAS an error occurred in the issuance of the order
in matter No. 155 of 1991 (R2) on the 5th March. 1991 in
relation to point 2. of the attached schedule and which
appeared in the Western Australian Industrial Gazette
Volume 71 Part 1 at pages 717 to 721, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders that the following
correction be made —
Delete point 2. of the Schedule and insert in lieu
thereof—
2. Delete subclause (1) of Clause 24. —Wages and
insert in lieu thereof:
(1) The following shall be the actual wage per week
payable to workers covered by this award —
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.
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Bunkering Operator
Trainee Bunkering Operator
Bunkering Attendant
Bunkering Attendant (Installation)

0*'- t» Mihs
Year -2 Yrs
s
s
521.80 527.30
505,10 510.50
441.30 446.20
457.00 461.70

2 Yrs 3 Yrs
-3 Yrs -5 Yrs
s
s
532.60 538.30
516.10 521.80
450.80 456.30
466.^0 472.00

Over
5 Yrs
s
543.90
527.40
461.60
477.10

WHEREAS a misprint occurred in the publication of the
Western Australian Industrial Gazette dated 27 March 1991,
Volume 71 Part 1 Sub Part 3 at page 717 the following
correction is made:
Delete the word "(Sgd.) W.S. COLEMAN, Chief
Commissioner" where it appears in Matter No. 155 of 1991
(R2) and insert the word "(Sgd.) G.G. HALLIWELL,
Senior Commissioner" in lieu thereof.
Dated at Perth this 13th day of June 1991.
(Sgd.) J. CARR1GG,
Registrar.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels and Hospitality Association Inc.
(Union of Employers) and others
and
The Federated Liquor & Allied Industries Employees'
Union of Australia. Western Australian Branch. Union of
Workers.
No. 1350(1) of 1990.
RESTAURANT, TEAROOM AND CATERING
WORKERS' AWARD
No. 48 of 1978.
COMMISSIONER A.R. BEECH.
24 May 1991.
Correcting Order.
WHEREAS the Commission issued an Order in the above
matter on the 16th day of May 1991; and
Whereas an error occurred in the drafting of the
Arrangement clause as set out in the Schedule to the order;
The Commission hereby issues the following correction:
In item 1: Clause 2. —Arrangement of the Schedule
to the Order delete reference to:
41. District Allowance
42. Breakdowns
and insert in lieu thereof the following:
41. Breakdowns
42. Location Allowance
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
Hospital, Service, and Miscellaneous, W.A. Branch
and
Guildford Grammar School and Others.
No. 278 of 1990.
The School Employees (Independent Day and Boarding
Schools) Award 1980.
No. 7 of 1979.
COMMISSIONER J.A. NEGUS.
16 May 1991.
Correcting Order.
WHEREAS an error occurred in the drafting of this order
dated 15 March 1991, I hereby make the following
correction.
Having heard Ms K. Digwood on behalf of the Applicant
Union and Mr M. O'Connor and Mr L. McGinnis on behalf
of the Respondent Employers, the Commission, pursuant to
the powers conferred by the Industrial Relations Act 1979,
and by consent, hereby orders:
That the School Employees (Independent Day and
Boarding Schools) Award" 1980 shall be amended in
accordance with the following schedule and those
amendments shall take effect from 1 January 1991.
(Sgd.) J.A. NEGUS.
[L.S.]
Commissioner.
Schedule.
1. Clause 6A. —Definitions: Immediately following the
title First Cook (Grade 1) and definition thereof, add the
following title and definition:
Tradesperson Cook
Shall mean a First Cook, Grade 2 who has completed
an apprenticeship in cooking, baking or pastry cooking.
2. Clause 32. - Wages: Delete subclause (1) and insert the
following in lieu:
(1) The minimum weekly rates of wage payable to
employees covered by this award shall be;
Total
Wage
Level 1
Cleaner
342.50
Level 2
Domestic employees including—
Kitchen Attendant
House Attendant
344.50
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
354.00
Level 4
Gardener/Groundsperson, Grade 1
358.70
Level 5
First Cook, (Grade 1) or Cook working
alone
367.70
Gardener/Groundsperson, Grade 2
Sewing Supervisor
Level 6
Senior Gardener/Groundsperson,
383.80
Grade 1
First Cook, Grade 2
Level 7
Senior Gardner/Groundsperson,
393.30
Grade 2
Tradesperson Cook
Level 8
Head Groundsperson
470.00
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PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
West Australian Psychiatric Nurses' Association (Union of
Workers)
and
Hon. Minister for Health.
No. 1336 of 1990.
MENTAL HEALTH NURSES' CONSOLIDATED
AWARD 1981
No. 13 of 1947.
COMMISSIONER J.A. NEGUS.
24 April 1991.
Order.
HAVING heard Ms L. McLeod on behalf of the Applicant
and Ms M. Kaempf on behalf of the Respondent and by
consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby
orders —
1. That the application be divided into two parts,
1336 (A) of 1990 as it relates to;
Schedule 1. —variation to Clause 8. —Annual
Leave.
Schedule 4. —variation to Clause 23. —Penalty
Rates.
And
1336 (B) of 1990 as is relates to;
Schedule 2. —variation to Clause 6. —Hours.
Schedule 3. —variation to Clause 22. —Rates of
Pay of Allowances.
2. That application No. 1336 (A) of 1990 be referred
to the Chief Commissioner for possible consideration by a Special Case Conference and reference
to a Commission in Court Session.
3. That Application No. 1336 (B) of 1990 be
adjourned to a date to be fixed.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
W.A. Branch
and
CSBP & Farmers Limited and Others.
No. 460 of 1991.
SENIOR COMMISSIONER G.G. HALLIWELL.
28 March 1991.
Order.
That the application be withdrawn by leave.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Thermal Unit Trust
and
Dr Gyula Hemadi.
No. 488 of 1991.
COMMISSIONER G.L. FIELDING.
12 April 1991.
Order.
HAVING heard Mr J.W. Byrne (of Counsel) on behalf of
the Applicant and there being no appearance on behalf of
the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the time for filing an answering statement in
respect of Application 335 of 1991 be and is hereby
extended until 12 May 1991.
(Sgd.) G.L. FIELDING,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
David Leslie Breeze
and
BNZ Norths Limited
(No. 500 of 1991)
COMMISSIONER G.L. FIELDING.
10 April 1991.
Order.
HAVING heard Mr G.N. Hocking (of Counsel) on behalf
of the Applicant and Mr C.D. Raymond (of Counsel) on
behalf of the Respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act
1979 at the request of the Respondent and with the
Applicant's consent hereby orders —
That leave be and is hereby granted for the
application to be withdrawn.
(Sgd.) G.L. FIELDING,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Susan Northmore
and
Birkenhead Pty Ltd.
No. 509 of 1991.
COMMISSIONER J.A. NEGUS.
23 April 1991.
Order.
HAVING heard Mr R. W. Clohessy on behalf of the
Applicant and Mr G. Blyth on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders —
That leave be and is hereby granted for the
application to be withdrawn.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Greg McKie
and
Epson Australia Pty.Ltd
(No. 580 of 1991)
COMMISSIONER C.B. PARKS.
29 April 1991.
Order.
WHEREAS the Commission has before it a claim from Mr
G. McKie that he be re-instated in employment pursuant to
Application No. 492 of 1991;
And whereas Ms J.L. Harrison as agent acting on behalf
of the applicant has applied for an Order that the respondent
provide further and better particulars of its Answer to the
aforementioned Application;
And whereas this Application was heard in Chambers
on26 April 1991 and the Commission is satisfied that an
Order is just;
I the undersigned Commissioner of the Western Australian Industrial Relations Commission, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, do hereby order:
That the applicant serve a copy of this Order on the
respondent forthwith;
And That no later than 7 days after the service of this
Order on the respondent, Epson Australia Pty Ltd shall —
(1) furnish the applicant with a copy of the "Company's Policy and Procedure Manual" described
in item 10. Other Terms and Conditions, of the
letter dated 20 March 1990, and identified as
Annexure A within the particulars of the respondent's Answer to Application No. 492 of 1991;
(2) furnish the applicant with a copy of any book,
paper or other document in the possession, power
and control of the respondent upon which the
respondent will rely in any hearing before the
Commission relating to the matter at issue in
Application No. 492 of 1991;
(3) produce for inspection by the applicant each report
in the possession, power and control of the
respondent that the applicant submitted to Mr
David Finn, Regional Sales Manager for the
respondr.it, during the period from 15 February
1991 to 5 April 1991, both inclusive.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the Matter of the Industrial Relations Act 1979.
and
In the Matter of an application for a reduction of the time
in which an answering statement to Application 622 of 1991
is to be filed in the Commission.
(No. 623 of 1991)
COMMISSIONER J.A. NEGUS.
2 May 1991.
Order.
WHEREAS an application was made by Katrina Robinson
in accordance with the Industrial Relations Act 1979, now
therefore I, the undersigned Commissioner of the Western
Australian Industrial Relations Commission pursuant to the
powers conferred upon me under the Industrial Relations
Act 1979, do hereby order: —
1. That the Applicant shall forthwith serve a copy of
Application 622 of 1991, its accompanying
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Statement and this Order on the Buckland College
Pty Ltd.
2. That an answer to the claims in the matter No. 622
of 1991 filed with the Commission on the 30th day
of April 1991 shall be lodged by the Respondent
thereto with the Commission and a copy thereof
served on Katrina Robinson within seven (7) days
from the date upon which the documents mentioned in item (1) of this Order are served upon
the said Respondent, the Buckland College Pty
Ltd.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the Matter of the Industrial Relations Act 1979.
and
In the Matter of an application for a reduction of the time
in which an answering statement to Application 625 of 1991
is to be filed in the Commission.
(No. 626 of 1991)
COMMISSIONER J.A. NEGUS.
2 May 1991.
Order.
WHEREAS an application was made by Brenda Yintan
Wong in accordance with the Industrial Relations Act 1979,
now therefore I, the undersigned Commissioner of the
Western Australian Industrial Relations Commission pursuant to the powers conferred upon me under the Industrial
Relations Act 1979, do hereby order: —
1. That the Applicant shall forthwith serve a copy of
Application 625 of 1991, its accompanying
Statement and this Order on the Buckland College
Pty Ltd.
2. That an answer to the claims in the matter No. 625
of 1991 filed with the Commission on the 30th day
of April 1991 shall be lodged by the Respondent
thereto with the Commission and a copy thereof
served on Brenda Yintan Wong within seven (7)
days from the date upon which the documents
mentioned in item (1) of this Order are served
upon the said Respondent, the Buckland College
Pty Ltd.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Vema Glenis Sarich
and
Wheelchair Sports WA Association Incorporated
(No. 643 of 1991)
COMMISSIONER G.L. FIELDING.
13 May 1991.
Order.
HAVING heard the Applicant in person and Mr P.B.
Nicholas (of Counsel) on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
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on it under the Industrial Relations Act 1979 hereby
orders —
That each of the parties make discovery of and
produce for inspection to the other party all of the
documents in their respective possession, power or
control relevant to the matters in issue in Application
number 50 of 1991 within 14 days of this date.
(Sgd.) G.L. FIELDING,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Coloro (WA) Pty Ltd
and
William Slekowetz
No. 680 of 1991
COMMISSIONER C.B. PARKS.
24 May 1991.
Order.
WHEREAS the Commission has before it a claim from Mr
W. Slekowetz for contractual benefits pursuant to Application 1217 of 1988;
And whereas a hearing was held on 27 July 1990 before
Commissioner C.B. Parks, and counsel for the respondent
made verbal application for production of documents and for
further particulars pursuant to regulations 80(4) and 81(4)
of the Industrial Relations Commission Regulations 1985;
And whereas the Commission directed that the applicant
provide the particulars and documents which were itemised
1 to 11 in a letter dated 19 July 1990 from counsel for the
respondent to the then counsel for the applicant, within 7
days of receiving a copy of that letter;
And whereas a conference was held pursuant to s.32 of
the Industrial Relations Act 1979 on 24 August 1990 in
response to counsel for the respondent advising that the
applicant had not fully complied with the Commission's
direction of 27 July 1990;
And whereas the applicant then agreed to provide the
particulars and documentation sought by counsel for the
respondent;
And whereas counsel for the respondent, not being satisfied
that the applicant had supplied the particulars and documentation sought, applied for Further and Better Particulars;
And whereas that application was heard in Chambers on
23 May 1991, ex pane, and the Commission is satisfied that
such an Order is just;
The Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders that —
1. Within 7 days after the date of service of this
Order upon William Slekowetz, he does make and
serve on the respondent a list verified by Statutory
Declaration stating what documents (including his
taxation returns for the period 1981 to 1988) he
has or has had in his possession or power relating
to the matters in issue between the parties;
2. William Slekowetz does within 7 days after the
date of service of this Order upon him produce for
inspection by Coloro (WA) Pty Ltd at the office
of its solicitors Messrs Jackson McDonald at 9th
Floor, 81 St George's Terrace, Perth any book,
paper or other document identified in the aforementioned list as relating to the matters in issue
in application No. 1217 of 1988;
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3. Within 7 days of the date of service of this Order
upon William Slekowetz, he does furnish further
and better particulars of his claim.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the matter of the Industrial Relations Act 1979
and
In the matter of an application for a reduction of time in
which an answering statement to Application No. 740 of
1991 is to be filed in the Commission
(No. 741 of 1991)
COMMISSIONER J.F. GREGOR.
24 May 1991.
Order.
WHEREAS an application has been made by BHP Iron Ore
Ltd in accordance with the Industrial Relations Act 1979;
and
WHEREAS the application was ex parte before me on 24
May 1991,1, the undersigned Commissioner pursuant to the
powers conferred on me under the Industrial Relations Act
1979, do hereby order and direct—
(1) That the Applicant shall forthwith serve a copy of
Application No. 740 of 1991, its accompanying
statement and this Order on the Construction,
Mining and Energy Workers Union of Australia
West Australian Branch, the Australian Workers'
Union, West Australian Branch, Industrial Union
of Workers, the Amalgamated Metal Workers and
Shipwrights Union of Western Australia, the
Building Trades Association of Unions of Western Australia (Association of Workers), the Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch) and
the Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian
Branch.
(2) That an answer to the claim in Application No.
740 of 1991 shall be lodged with the Commission
and served on the Applicant within 7 days of the
date service is effected in accordance with (1)
hereof.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the matter of the Industrial Relations Act 1979
and
In the matter of an application for a reduction of time in
which answering Statements to Application No. 769 of 1991
is to be filed in the Commission.
No. 770 of 1991.
COMMISSIONER C.B. PARKS.
27 May 1991.
Order.
WHEREAS an application was made by The Federated
Miscellaneous Workers' Union of Australia, W.A. Branch,
the applicant to the S.23 Order sought in application No. 769
of 1991;
And having heard Ms S.M. Mayman on behalf of the
applicant, and Ms Chalmers and Mr Leonhardt on behalf of
the Receiver and Manager for Bymwood Pty Ltd, and Mr
Williamson on behalf of Mercer, William M., Campbell,
Cook and Knight Pty Ltd in application No. 769 of 1991 in
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Chambers, I the undersigned Commissioner, pursuant to the
powers conferred me under the Industrial Relations Act
1979. do hereby order and direct —
(1) That the applicant shall forthwith serve a copy of
Application No. 769 of 1991, its accompanying
Statement and this Order on the respondents.
(2) That an answer to the claim in Matter No. 769 of
1991, lodged with the Commission on 23 May
1991, shall be lodged with the Commission and
a copy thereof be served on the applicant within
7 days of receiving a copy of the aforementioned
application and a copy of this Order.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
W.A. Branch
and
Byrnwood Pty Ltd (Receiver and Manager Appointed) and
Others.
No. 771 A of 1991.
COMMISSIONER C.B. PARKS.
12 June 1991.
Order.
WHEREAS the applicant Union has lodged with the
Industrial Registrar an application, No. 769 of 1991, relating
to Superannuation benefits;
And whereas the Commission has before it an application
for the discovery of documents relevant to the subject matter
of application No. 769 of 1991;
And whereas the Commission heard Ms S.M. Mayman on
behalf of the applicant, Mr T. Caspersz (of counsel) on
behalf of Mr PJ. Leonhardt, Ms D. Hunt on behalf of The
National Mutual Life Association of Australia Limited, Mr
D. Carter (of counsel) on behalf of Mr D. Humann, Mr P.
Williamson on behalf of Mercer, William M. Campbell,
Cook and Knight Ply Ltd, Mr R.J. Gallon on behalf of
Nelson Parkhill BDO, and Mr R.H. Baird a Director of
Byrnwood Pty Ltd (Receiver and Manager Appointed) in
Chambers on 10 June 1991;
And whereas the Commission divided the application into
parts A, B and C, the last mentioned of which relates to all
respondents, other than Byrnwood Pty Ltd (Receiver and
Manager Appointed) and Mercer, William M. Campbell,
Cook and Knight Pty Ltd, and was adjourned sine die;
And whereas by consent of the Respondent to part A,
Mercer. William M. Campbell, Cook and Knight Pty Ltd,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That Mercer, William M. Campbell, Cook and
Knight Pty Ltd, does within 7 days after the date of
service of this Order upon it by the applicant, produce
for inspection by such applicant, all documents,
instruments, correspondence, papers and records of
dealings of any nature within its possession, power or
control involving the Byrnwood Superannuation Fund
from the date of the last actuarial review undertaken in
1987 to the present day and such documentation shall
include but not be limited to —
(1) Copies of the last actuarial review undertaken in 1987;
(2) Copies of the Trust Deed and subsequent
amending deed(s) of the Fund;
(3) All correspondence between the Fund Administrator and Trustees of the Fund and
Directors of Byrnwood Pty Ltd;
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(4) Details of current membership of the Fund
and their superannuation entitlements;
(5) Details of employee contributions to the
Fund;
(6) Details of all statements and information
provided to members of the Fund;
(7) Details of the current status of the death and
disability insurance entitlement to members
of the Fund as employees of Byrnwood Pty
Ltd (Receiver and Manager Appointed).
(Sgd.) C.B. PARKS,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers' Union of Australia,
W.A. Branch
and
Byrnwood Pty Ltd (Receiver and Manager Appointed) and
Others.
No. 771 B of 1991.
COMMISSIONER C.B. PARKS.
12 June 1991.
Order.
WHEREAS the applicant Union has lodged with the
Industrial Registrar an application, No. 769 of 1991, relating
to Superannuation benefits;
And whereas the Commission has before it an application
for the discovery of documents relevant to the subject matter
of application No. 769 of 1991;
And whereas the Commission heard Ms S.M. Mayman on
behalf of the applicant, Mr T. Caspersz (of counsel) on
behalf of Mr PJ. Leonhardt, Ms D. Hunt on behalf of The
National Mutual Life Association of Australia Limited, Mr
D. Carter (of counsel) on behalf of Mr D. Humann, Mr P.
Williamson on behalf of Mercer, William M. Campbell,
Cook and Knight Pty Ltd, Mr R.J. Gallon on behalf of
Nelson Parkhill BDO, and Mr R.H. Baird a Director of
Byrnwood Pty Ltd (Receiver and Manager Appointed) in
Chambers on 10 June 1991;
And whereas the Commission divided the application into
parts A, B and C, the last mentioned of which relates to all
respondents, other than Byrnwood Pty Ltd (Receiver and
Manager Appointed) and Mercer, William M. Campbell,
Cook and Knight Pty Ltd, was adjourned sine die;
And whereas the Commission having been satisfied that
an Order is just in relation to Byrnwood Pty Ltd (Receiver
and Manager Appointed), the respondent to part B, the
Commission, pursuant to the powers conferred on if under
the Industrial Relations Act 1979 hereby orders—
That Byrnwood Pty Ltd (Receiver Manager Appointed), does within 7 days after the date of service
of this Order upon it by the applicant, produce for
inspection by such applicant all documents, instruments, correspondence, papers and records of dealings
of any nature within its possession, power or control
involving the Byrnwood Superannuation Fund from the
date of the last actuarial review undertaken in 1987 to
the present day and such documentation shall include
but not be limited to —
(1) Copies of the last actuarial review undertaken in 1987;
(2) Copies of the Trust Deed and subsequent
amending deed(s) of the Fund;
(3) Copies of Minutes of all meetings of trustees
of the Fund;
(4) Copies of all Minutes of the Board of
Byrnwood Pty Ltd trading as Byrnwood Pty
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Ltd trading as "Peters Bakeries" and "Swan
Lake Natural Foods" that relate to the Fund;
(5) Any correspondence from the Board to the
Trustees or Trustees to the Board;
(6) Details of the current assets of the Fund;
(7) Details of the assets of the Fund at the last
actuarial review;
(8) Full copies of the audits carried out on the
Fund;
(9) All correspondence between the Fund Administrator and Trustees of the Fund and
Directors of Byrnwood Pty Ltd;
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AWARDS/AGREEMENTS—
Consolidation by Rocjistrar
CLERKS' (HOTELS, MOTELS AND CLUBS)
AWARD
No. R7 of 1977.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 23rd day of May, 1991.
T. POPE,
Acting Registrar.
Clerks' (Hotels, Motels and Clubs) Award 1979 No. R7 of
1977.

(10) Details of current membership of the Fund
and their superannuation entitlements;
(11) Details of employee contributions to the
Fund;
(12) Details of any loan agreements from the Fund
to Byrnwood Pty Ltd or to Directors thereof;
(13) Details of all statements and information
provided to members of the Fund;
(14) Details of the current status of the death and
disability insurance entitlement to members
of the Fund as employees of Byrnwood Pty
Ltd (Receiver and Manager Appointed).
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.

NOTICES—
Appointments—
THE INDUSTRIAL RELATIONS ACT 1979.
I, the undersigned, the Honourable DAVID KINGSLEY
MALCOLM, Chief Justice of Western Australia, in exercise
of the powers conferred upon me by s.85(6) of the Industrial
Relations Act 1979 DO HEREBY NOMINATE—
The Honourable NEVILLE JOHN OWEN, a Judge of the
Supreme Court to be an acting ordinary member of the
Western Australian Industrial Appeal Court for the month
of June 1991 or until the completion of the hearing and
determination of any proceedings in which he may be
participating in at the expiration of that period.
As witness my hand this 14th day of May 1991.
DAVID K. MALCOLM,
Chief Justice of Western Australia.

1. —Title
This award shall be known as the "Clerks' (Hotels,
Motels and Clubs) Award 1979".and replaces Award No.
14A of 1968.
2. — Arrangement
1. Title
2. Arrangement
2A. State Wage Principles—September 1989
3. Scope
4. Area
5. Term
6. Definitions
7. Wages
8. Mixed Functions
9. Board and Lodging
10. Additional Rates for Ordinary Hours
11. Hours
11 A. Casual Employees
11B. Part-time Employees
12. Roster
13. Overtime
14. Meal Allowance
14A. Meal Breaks
15. Contract of Service
16. Certificate of Service
17. Holidays
18. Annual Leave
19. Sick Leave
20. Long Service Leave
21. Travelling Time
22. Location Allowances
23. Uniforms
24. Record
24A. Payment of Wages
25. Right of Entry
26. Union Notices
27. Superannuation
28. Certificate of Age
29. Aged and Infirm Workers
30. Compassionate Leave
31. Maternity Leave
32. Traineeships
33. Award Modernisation (Enterprise Agreements)
34. Breakdowns
2A. —State Wage Principles —September 1989
It is a term of this award or industrial agreement that the
union undertakes for the duration of the Principles determined by the Commission in Court Session in Application
No. 1940 of 1989 not to pursue any extra claims, award or
overaward except when consistent with the State Wage
Principles.
3. — Scope
This award shall apply to all workers employed as clerks
in the industry of Hotel, Motel, Club and Service Flats but
it shall not apply to any worker who substantially performs
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duties of a non clerical nature which are covered by an award
to which the Federated Liquor and Allied Industries
Employees Union of Australia Western Australian Branch,
Union of Workers is a party. This award shall not apply to
workers in the industrial catering industry.
4. — Area
The award shall operate within the State of Western
Australia excepting that portion of the State within the 20th
and 26th parallels of latitude and the 125th and 129th
meridian of longitude.
5. —Term
The term of this award shall be for a period of two years
from the beginning of the first pay period commencing after
the dale hereof.
6. —Definitions
"Accrued Day Off" shall mean the day, or part of a day,
which accrues only to those employees who work their
ordinary hours of work pursuant to the provisions of
subclause (l)(d)(i) of Clause 11. —Hours of this award.
"Adult" means an employee twenty-one years of age and
over, or an employee who is in receipt of the prescribed adult
rate of pay.
"Clerk" means any person engaged for or substantially
employed on clerical work and without limiting the
generality of the term it includes typists, stenographers and
telephonists: receptionists and messengers where such
employees do clerical work, and employees employed to
operate calculating, billing or other machines designed to
perform or assist in performing any clerical work whatsoever.
"Club" for the purposes of this award means employers
undertakings described as clubs that provide a service to
members in the form of accommodation, or dining and/or
liquor facilities.
"Non-Working Day" shall mean any day upon which a
part-time employee, pursuant to the terms of the contract of
employment, is not available to the employer for the
purposes of rostering the ordinary hours of work.
"Ordinary Hours Work Period" shall mean the total
number of ordinary hours worked, or deemed to have been
worked, on any day.
"Rostered Day Off" shall mean any day (other than a
"Non-Working Day" as defined) upon which an employee
is not rostered to work any ordinary hours of work provided
that an employee's rostered day off shall be a period of
twenty-four hours commencing from the completion of an
ordinary hours work period.
7. —Wages
(1) The minimum fortnightly rates of pay for employees
covered by this award shall be as set out in this clause.
Column A Column B
From the beginning of
the first pay period
to commence on or
after:
10-1-91 31-3-91
$
$
(2) Adult Employees
(rate per fortnight)
(a) At 21 years of age
676.40 706.40
At 22 years of age
684.50 714.50
At 23 years of age
691.80 721.80
At 24 years of age
699.50 729.50
At 25 years of age
708.20 738.20
and over
(b) Adult stenographers, comptometer or calculating or
ledger machine operators
shall, receive, in addition to
the rates set out in paragraph
(a) of this subclause, the following amounts per fortnight
7.90
8.10
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Column A Column B
From the beginning of
the first pay period
to commence on or
after:
10-1-91 31-3-91
S
$
Provided that the allowance
shall not be paid to an employee for using a calculator
for the purpose of simple
arithmetic calculation.
(c) Senior Clerks (Classified as
such or in default of agreement, by a Board of Reference)
719.90 749.90
(3) Junior Employees
%
(a) At 15 years of age
40
At 16 years of age
50
At 17 years of age
60
At 18 years of age
70
At 19 years of age
80
At 20 years of age
90
(b) Junior stenographers, comptometer or calculating or
ledger machine operators
shall receive, in addition to
the rates set out in paragraph
(a) of this subclause, the following amounts per fortnight
$
$
At 17 years of age
1.50
1.50
At 18 years of age
2.10
2.20
At 19 years of age
4.80
4.90
At 20 years of age
6.40
6.60
Provided that the allowance
shall not be paid to an employee for using a calculator
for the purpose of simple
arithmetic calculation.
8.— Mixed Functions
An employee relieving another employee who is engaged
on a higher class of work carrying a higher minimum rate
of pay for a period of not less than five working days
continuously shall be paid the higher minimum rate
appropriate to the position whilst so employed.
9.— Board and Lodging
(1) No worker shall be compelled to board and/or lodge
on the employer's premises and it shall not be a condition
of employment that any worker shall board and/or lodge on
the employer's premises, but where by mutual consent board
and/or lodging is provided, the employer shall be entitled to
deduct in respect of such worker the following maximum
amounts per week:
(a) Full board and lodging—25 per cent of the lowest
adult rate.
(b) Full board of 21 meals per week —20 per cent of
the lowest adult rate.
(c) Full lodging —five per cent of the lowest adult
rate.
(d) The foregoing amounts shall be reduced pro rata
for any period less than one week.
(e) Notwithstanding the foregoing, any worker who
is in receipt of less than the lowest adult rate, shall
not have deducted an amount in excess of 60 per
cent of the aforesaid rates.
(2) Mutual consent for the purpose of this clause means
a document which the worker has signed agreeing to the
board and/or lodging offered by the employer. Such
agreement may be cancelled by either party giving seven
days' notice in writing to the other party.
(3) Workers sleeping in shall be provided with a common
sitting room apart from their bedrooms and shall have access
to a properly equipped bathroom and also have access to a
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laundry at such times as are mutually agreed upon between
the worker and the employer.
(4) Any dispute in respect to the application of this clause
shall be referred to a Board of Reference.
10. —Additional Rates for Ordinary Hours
(1) An employee who is required to work any ordinary
hours prior to 7.00 a.m. or after 7.00 p.m. on any day
Monday to Friday both inclusive shall be paid, for each hour
or part thereof so worked, an additional hourly rate in
accordance with the following schedule:
Column A Column B
From the beginning of
the first pay period
to commence on or
after:
10-1-91 31-3-91
$
$
1.03
1.08
(2) All ordinary hours worked on a Saturday or a Sunday
shall be paid for at the ordinary rate plus 50 per cent
(3) The provisions of this clause shall not apply in cases
where the provisions of subclause (l)(c) of Clause 17.—
Holidays are applicable.
11. — Hours
(1) (a) Subject to this clause and except as provided
elsewhere in this award, the ordinary hours of
work shall be seventy-six per fortnight.
(b) (i) The rostered hours of work shall be exclusive
of meal breaks and be so rostered that an
employee shall not be required to commence
work on more than ten days in each fortnight,
(ii) Where the employer proposes to roster the
ordinary hours of work over more than seven
consecutive work periods, the employee's
agreement shall be obtained.
(c) (i) Each ordinary hours work period shall not be
less than four nor more than ten ordinary
hours, and shall be worked within a spread
of shift not exceeding twelve hours,
(ii) Where the employer proposes to implement
rosters containing work periods of more than
eight ordinary hours, the employee's agreement shall be obtained.
(d) (i) Notwithstanding the provisions of paragraphs (a), (b) and (c) of this subclause, in
establishments where, on 10th January 1991,
the ordinary hours of work are worked
according to a roster in which:
(aa) 152 ordinary hours are worked over 19
days in a four week cycle; or
(bb) 76 ordinary hours are worked over 91/2
days in a two week cycle;
an employee shall, whilst his/her employment continues with the employer under the
existing contract of employment, work the
ordinary hours of work in accordance with
that roster and such roster shall be deemed to
comply with the provisions of this clause,
(ii) Nothing in this paragraph prevents an employer and an employee from agreeing to
work the ordinary hours of work in any other
system which is consistent with the provisions of this clause.
(2) Where an ordinary hours work period commences
prior to midnight on any day, that work period shall be
deemed to have been worked on the day upon which the
ordinary hours work period commenced. Provided, however,
that the employee shall be paid the appropriate additional
rates provided by Clause 10. —Additional Rates for Ordinary Hours or Clause 17. — Holidays according to the actual
hours worked in that work period.
(3) Rostered Days Off shall be so arranged that in each
fortnight two of such days shall be consecutive.
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11 A. —Casual Employees
(1) A casual employee shall mean an employee engaged
and paid as such, and whose employment may be terminated
by the giving of one hour's notice on either side, or the
payment or forfeiture, as the case may be, of one hour's pay.
(2) (a) A casual employee may be employed for periods
not exceeding four weeks and, whilst so employed, shall receive 20 per cent in addition to the
appropriate ordinary hourly wage rate prescribed
by this award with a minimum payment as for four
hours for each work period.
(b) The duration of the casual engagement may be
extended to thirteen weeks in the event that the
employee is engaged to cover for another employee who is absent on account of long service
leave, annual leave, sick leave, injury, or an
authorised period of unpaid leave.
(3) Notwithstanding the provisions of this clause the basis
and terms of employment of casual clerks may be varied in
any particular case by agreement in writing between the
employer and the union.
11B. — Part-Time Employees
(1) A part-time employee shall'mean an employee who,
subject to the provisions of Clause 11. —Hours, regularly
works twenty or more, but less than seventy-six, ordinary
hours per fortnight.
(2) (a) At the time of engagement the employer and the
employee shall agree to the number of ordinary
hours to be worked by the employee in each
fortnight.
(b) Such number of ordinary hours, once agreed, may
be varied by either side giving the amount of
notice required by Clause 15. —Contract of Service or, upon the employee's request and with the
consent of the employer, such notice period may
be waived.
(3) A part-time employee shall receive payment for
wages, annual leave, holidays and sick leave on a pro rata
basis in the same proportion as the number of hours
regularly worked each fortnight bears to 76 hours.
12. —Roster
(1) A roster of the ordinary work hours shall be exhibited
in each establishment in such place as it may be conveniently and readily seen by each employee concerned.
(2) Such roster shall show —
(a) the name of each employee; and
(b) the hours to be worked by each employee each
day.
(3) The roster shall be open for inspection to a duly
accredited representative of the union at such times as the
record is so open for inspection in accordance with the
provisions of Clause 24. — Record of this award.
(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of
the date of the roster, and may only be altered on account
of the sickness of an employee, or by mutual consent
between the employee and the employer, or by the employer
giving at least one week's notice of such alteration to the
employee.
13. — Overtime
(1) Overtime shall mean all work performed outside of the
rostered ordinary hours of work or outside the daily spread
of shift.
(2) (a) All overtime worked between Monday to Friday,
both inclusive, shall be paid for at the rate of time
and a half for the first two hours and double time
thereafter. All overtime worked on a Saturday or
Sunday shall be paid for at the rate of double time.
All overtime worked on a holiday prescribed by
this award shall be paid for at the rate of double
time and one half.
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(b) An employee recalled to work overtime after
leaving the employer's work establishment shall
be paid for at least three hours at the appropriate
rate, and time reasonably spent in getting to and
from work shall be counted as time worked.
(3) Overtime may be worked on an "Accrued Day Off"
(as defined) subject to an agreement between the employer
and the employee. Such overtime shall be paid for at the rate
of double time, with a minimum payment of four hours.
(4) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that employees have
at least eight consecutive hours off duty between successive
work periods. An employee (other than a casual) who works
so much overtime between the termination of one ordinary
hours work period and the commencement of the next
ordinary hours work period that he/she has not had at least
eight consecutive hours off duty between those times shall,
subject to this paragraph, be released after completion of
such overtime until he/she has had eight consecutive hours
off duty without loss of pay for ordinary working time
occurring during such absence. If on the instructions of the
employer, the employee resumes or continues work without
having had such eight consecutive hours off duty he/she
shall be paid at double rates until he/she is released from
duty for such period and he/she shall then be entitled to be
absent until he/she has had eight consecutive hours off duty
without loss of pay for ordinary working time occurring
during such absence.
(5) In computing overtime each day shall stand alone
but —
(a) when an employee works overtime which continues beyond midnight on any day, the time worked
after midnight shall be deemed to be part of the
previous day's work for the purpose of this clause;
or
(b) when any employee works overtime continuous
with an ordinary hours work period to which the
provisions of subclause (2) of Clause 11. —Hours
applies, such overtime work shall be paid for at
the rates appropriate for the day upon which the
overtime work is actually performed.
(6) (a) By agreement between the employer and an
employee, time off during ordinary hours shall be
granted instead of payment of overtime pursuant
to the provisions of this clause. Such time off shall
be calculated in accordance with subclause (2) or,
where otherwise appropriate, subclause (8) of this
clause.
(b) Subject to paragraph (c) of this subclause, all time
accrued in accordance with paragraph (a) of this
subclause shall be taken within one month of it
being accrued at a time agreed between the
employer and the employee.
(c) Where such time off in lieu is not taken in
accordance with paragraph (b) of this subclause it
shall, by agreement between the employer and the
employee, be taken in conjunction with a future
period of annual leave or the employer shall
discharge his obligation to provide time off in lieu
by making payment for the accrued time off when
the employee's wages are paid at the end of the
next pay period.
(d) Upon termination of an employee's service with
an employer, the employee shall be paid for all
accrued time off which remains owing to the
employee at the date of termination.
(7) Notwithstanding anything contained in this award:
(a) An employer may require any employee to work
reasonable overtime at overtime rates and such
employee shall work overtime in accordance with
such requirements.
(b) No organisation, party to this award or employee
or employees covered by this award, shall in any
way, whether directly or indirectly, be a party to
or concerned in any ban, limitation or restriction
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upon the working of overtime in accordance with
the requirements of this clause.
(8) Any employee in receipt of a rate of wage twenty per
centum per fortnight or more in excess of the rate herein
prescribed for a senior clerk shall be paid at the ordinary rate
of pay prescribed by this award for the classification
applicable to that employee in lieu of the overtime rates
prescribed by this clause.
14. —Meal Allowance
(1) An employee who is required to continue working for
two hours or more after his/her rostered time for ceasing
work on any day shall be supplied with a suitable meal.
(2) If that meal is not provided the employee shall be paid
a meal allowance of $6.10 in addition to the overtime
prescribed by Clause 13. —Overtime, of this award.
14A. — Meal Breaks
(1) Every employee shall be entitled to a meal break of
not less than one half hour nor more than one hour:
(a) after not more than five hours of work in cases
where the work period does not exceed eight
ordinary hours; or
(b) after not more than six hours of work in cases
where the work period exceeds eight ordinary
hours.
(2) Where it is not possible for the employer to grant a
meal break on any day, the said meal break shall be treated
as time worked and the employee shall be paid at the rate
applicable to the employee at the time such meal break is
due, plus fifty per cent of the prescribed ordinary hourly rate
applying to such employee, until such time as the employee
is released for a meal.
(3) In addition to breaks for a meal, there may be one other
break of at least two hours during each shift. Such break may
include a meal break.
15. —Contract of Service
The employment of any worker other than a casual shall
be terminable by one week's notice on either side. If such
notice is not given one week's wages shall be paid or
forfeited as the case may be. Provided that a worker may be
summarily dismissed for gross misconduct in which case he
shall be paid up to the time of dismissal only.
16. —Certificate of Service
On the termination of service a worker shall, on request,
be given a Certificate setting out the length of service and
the duties performed.
17. —Holidays
(1) (a) Subject to any other provision of this award, the
following days, or the days observed in lieu shall
be observed as paid holidays: New Year's Day,
Australia Day, Labour Day, Good Friday, Easter
Monday, Anzac Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a
holiday by arrangement between the parties, in
lieu of any of the days named in the subclause.
(b) When any of the days mentioned in paragraph (a)
hereof falls on an employee's rostered day off the
employer and the employee may agree that the
employee receive:
(i) an additional day's wages, or
(ii) another day off may be allowed within
twenty-eight days of the award holiday, or
(iii) an additional day off may be taken in
conjunction with a period of annual leave.
(c) In addition to the ordinary rate of pay an employee
shall be paid at time and a half for all work done
during ordinary hours on a holiday.
(2) The provisions of paragraphs (a) and (b) of subclause
(1) of this clause shall not apply to casual workers.
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18. —Annual Leave
(1) Except as hereinafter provided a period of four
consecutive weeks" leave with payment of ordinary wage
shall be allowed annually to a worker by his employer after
a period of 12 months' continuous service with such
employer.
(2) (a) During a period of annual leave a worker shall be
paid a loading of 17.5% calculated on his ordinary
rate of wage.
Provided that where the worker would have
received loadings prescribed by Clause 10.—
Additional Rates for Ordinary Hours had he not
been on leave during the relevant period and such
loadings would have entitled him to a greater
amount than the loading of 17.5% then the
loadings shall be added to his ordinary rate of
wage in lieu of the 17.5% loading.
(b) The loading prescribed by this subclause shall not
apply to proportionate leave on termination.
(c) A worker in receipt of a wage prescribed by this
award for the classification of "Senior Clerk"
with the addition of twenty per centum may be
employed on the basis that the annual leave
loading prescribed in paragraph (a) hereof may be
calculated on a rate other than his ordinary rate
provided that such rate is not less than the Senior
Clerk's rate.
This paragraph only applies to a worker who
has signed a statement in his own handwriting to
this effect at the time of his engagement or to a
worker employed on this basis prior to 30th April
1981.
(3) If any award holiday falls within a worker's period of
annual leave and is observed on a day which in the case of
that worker would have been an ordinary working day, there
shall be added to that period one day, being an ordinary
working day, for each such holiday observed as aforesaid.
(4) (a) If after one month's continuous service in any
qualifying twelve monthly period, an employee
leaves his employment, or his employment is
terminated by the employer through no fault of the
employee, the employee shall be paid 2.923 hours'
pay at his ordinary rate of wage in respect of each
completed week of continuous service,
(b) In addition to any payment to which he may be
entitled under paragraph (a) hereof, a worker
whose employment terminates after he has completed a 12 monthly qualifying period and who
has not been allowed the leave under this award
in respect of that qualifying period shall be given
payment in lieu of so much of that leave as has
not been allowed, unless —
(i) He has been justifiably dismissed for misconduct; and
(ii) the misconduct for which he has been
dismissed occurred prior to the completion of
that qualifying period.
(5) Any time in respect of which a worker is absent from
work except lime for which he is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by
this award, shall not count for the purpose of determining
his right to annual leave.
(6) With the consent of the employer and the worker,
annual leave may be taken in more than one period provided
that one of these periods shall not be less than two weeks.
(7) (a) At the request of an employee, and with the
consent of the employer, annual leave prescribed
by this clause may be given and taken before the
completion of 12 months" continuous service as
prescribed by subclause (1) of this clause,
(b) If the service of an employee terminates and the
employee has taken a period of leave in accordance with this subclause and if the period of
leave so taken exceeds that which would become
due pursuant to subclause (4) of this clause the
employee shall be liable to pay the amount
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representing the difference between the amount
received by him/her for the period of leave taken
in accordance with this subclause and the amount
which would have accrued in accordance with
subclause (4) of this clause. The employer may
deduct this amount from moneys due to the
employee by reason of the other provisions of this
award at the time of termination.
(c) The annual leave loading provided by subclause
(2)(a) of this clause shall not be payable when
annual leave is taken in advance pursuant to the
provisions of this subclause. The loading not paid,
for the period of leave taken in advance, shall be
payable to the employee at the end of the first pay
period following the employee completing the
qualifying period of continuous service provided
in subclause (1) of this clause.
(8) Every employee shall be given and shall take annual
leave within nine months after the date it falls due.
(9) No employee shall be required to go on holidays
unless at least two weeks' prior notice is given. The
employer shall, as far as practicable, arrange to grant annual
leave to suit the convenience of the employee. In the event
of disagreement on any proposed alteration to annual leave
arrangements once they are made by an employer and
employee the matter shall be determined by a Board of
Reference.
(10) The provisions of this clause shall not apply to casual
employees.
19. —Sick Leave
(1) (a) A worker who is unable to attend or remain at his
place of employment during the ordinary hours of
work by reason of personal ill health or injury
shall be entitled to payment during such absence
in accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of
6.1-3 hours' pay for each completed month of
service with the employer.
(c) If in the first or successive years of service with
the employer a worker is absent on the ground of
personal ill health or injury for a period longer
than his entitlement to paid sick leave, payment
may be adjusted at the end of that year of service,
or at the time the worker's services terminate, if
before the end of that year of service, to the extent
that the worker has become entitled to further paid
sick leave during that year of service.
(2) The unused portions of the entitlement to paid sick
leave in any one year shall accumulate from year to year and
subject to this clause may be claimed by the worker if the
absence by reason of personal ill health or injury exceeds
the period for which entitlement has accrued during the year
at the time of the absence. Provided that a worker shall not
be entitled to claim payment for any period exceeding 10
weeks in any one year of service.
(3) To be entitled to payment in accordance with this
clause the worker shall as soon as reasonably practicable
advise the employer of his inability to attend for work, the
nature of his illness or injury and the estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.
(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the worker shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests
in writing that the next and subsequent absences in that year
if any, shall be accompanied by such certificate.
(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to a worker who
suffers personal ill health or injury during the time
when he is absent on annual leave and a worker

71 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

may apply for and the employer shall grant paid
sick leave in place of paid annual leave,
(b) Application for replacement shall be made within
seven days of resuming work and then only if the
worker was confined to his place of residence or
a hospital as a result of his personal ill health or
injury for a period of seven consecutive days or
more and he produces a certificate from a
registered medical practitioner that he was so
confined. Provided that the provisions of this
paragraph do not relieve the worker of the
obligation to advise the employer in accordance
with subclause (3) of this clause if he is unable to
attend for work on the working day next following
his annual leave.
(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave
to which the worker was entitled at the time he
proceeded on annual leave and shall not be made
with respect to fractions of a day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b)
and (c) of this subclause, that portion of the annual
leave equivalent to the paid sick leave is hereby
replaced by the paid sick leave and the replaced
annual leave may be taken at another time
mutually agreed to by the employer and the
worker or, failing agreement, shall be added to the
worker's next period of annual leave or, if
termination occurs before then, be paid for in
accordance with the provisions of Clause 18.—
Annual Leave.
(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is
subsequently taken provided that the annual leave
loading prescribed in clause 18. —Annual Leave
shall be deemed to have been paid with respect to
the replaced annual leave.
(6) Where a business has been transmitted from one
employer to another and the worker's service has been
deemed continuous in accordance with subclause (3) of
Clause 2 of the Long Service Leave provisions published in
volume 59 of the Western Australian Industrial Gazette at
pages 1-6, the paid sick leave standing to the credit of the
worker at the date of transmission from service with the
transmittor shall stand to the credit of the worker at the
commencement of service with the transmittee and may be
claimed in accordance with the provisions of this clause.
(7) The provisions of this clause with respect to payment
do not apply to workers who are entitled to payment under
the Workers' Compensation Act nor to workers whose
injury or illness is the result of the worker's own
misconduct.
(8) The provisions of this clause do not apply to casual
workers.
20. —Long Service Leave
The Long Service Leave provisions in volume 58 of the
Western Australian Industrial Gazette at pages 1 to 6 both
inclusive are hereby incorporated in and shall be deemed to
be part of this award except that the date of 1st April, 1958
in paragraph (2) of subclause (2) is to be amended to read
24th December, 1958.
21. —Travelling Time
(1) When a worker is required to work temporarily at a
location other than his usual place of duty, any excess fare
over that which he normally incurs shall be paid by the
employer.
(2) When a worker is engaged at such a distance that he
cannot return to his home at night, suitable board and
lodging shall be found at the employer's expense.
(3) All travelling time outside ordinary working hours
shall be paid for at ordinary rates up to a maximum of 12
hours in any 24 hour period from the time of starting on the
journey.
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22. —Location Allowances
(1) Subject to the provisions of this clause, in addition to
the wages prescribed in Clause 7.—Wages of this award, an
employee shall be paid the following fortnightly allowances
when employed in the towns described hereunder.
$ per Fortnight
Town
26.40
Agnew
67.40
Argyle (See subclause 12)
25.20
Balladonia
19.00
Barrow Island (See subclause 13)
10.60
Boulder
41.60
Broome
12.60
Bullfinch
21.20
Carnarvon
45.80
Cockatoo Island
10.60
Coolgardie
26.60
Cue
36.00
Dampier
21.20
Denham
43.40
Derby
8.20
Esperance
29.20
Eucla
37.00
Exmouth
52.00
Fitzroy Crossing
24.60
Goldsworthy
59.00
Halls Creek
8.60
Kalbarri
10.60
Kalgoorlie
10.60
Kambalda
42.40
Karratha
45.80
Koolan Island
12.60
Koolyanobbing
67.40
Kununurra
26.40
Laverton
37.00
Learmonth
26.40
Leinster
26.40
Leonora
27.20
Madura
63.80
Marble Bar
22.80
Meekatharra
28.20
Mount Magnet
28.20
Mundrabilla
25.00
Newman
21.80
Norseman
63.60
Nullagine
43.80
Onslow
33.80
Pannawonica
33.40
Paraburdoo
35.60
Port Hedland
14.00
Ravensthorpe
48.60
Roebourne
26.40
Sandstone
21.20
Shark Bay
24.60
Shay Gap
12.60
Southern Cross
59.60
Telfer
26.40
Teutonic Bore
33.40
Tom Price
42.00
Whim Creek
41.20
Wickham
26.80
Wiluna
56.60
Wittenoom
64.00
Wyndham
(2) Except as provided in subclause (3) of this clause, an
employee who has:
(a) a dependant shall be paid double the allowance
prescribed in subclause (1) of this clause;
(b) a partial dependant shall be paid the allowance
prescribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district
or location allowance.
(3) Where an employee is provided with board and
lodging by his/her employer, free of charge, such employee
shall be paid 66 2-3rd per cent of the allowances prescribed
in subclause (1) of this clause.
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(4) Except where an employee is eligible for payment of
an additional allowance under subclause (2) of this clause,
but on 31 December 1987 was in receipt of an amount in
excess of that under General Order 603 of 1987, that
employee shall continue to receive the allowance at the
higher rate until 1 July 1988 when the difference between
the rate being paid and that due under subclause (2) of this
clause shall be reduced by 33 1-3%; the difference
remaining on 1 January 1989 shall be reduced by 50% from
that date and payment in accordance with subclause (2) of
this clause will be implemented on 1 July 1989.
(5) Subject to subclause (2) of this clause, junior
employees, casual employees, part-time employees, apprentices receiving less than adult rate and employees employed
for less than a full week shall receive that proportion of the
location allowance as equates with the proportion that their
wage for ordinary hours that week is to the adult rate for the
work performed.
(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she
shall only be paid location allowance for the period of such
leave he/she remains in the location in which he/she is
employed.
(8) For the purposes of this clause:
(a) "Dependant" shall mean —
(i) a spouse or de facto spouse; or
(ii) a child where there is no spouse or de facto
spouse;
who does not receive a district or location
allowance.
(b) "Partial Dependant" shall mean a "dependant"
as prescribed in paragraph (a) of this subclause
who receives a district or location allowance
which is less than the location allowance prescribed in subclause (1) of this clause.
(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the
purpose of subclause (1) of this clause shall be such amount
as may be agreed between Australian Mines and Metals
Association, the Confederation of Western Australian
Industry and the Trades and Labor Council of Western
Australia or, failing such agreement, as may be determined
by the Commission. Provided that, pending any such
agreement or determination, the allowance payable for that
purpose shall be an amount equivalent to the district
allowance in force under this award for that town or location
on 1 June 1980.
(10) Nothing herein contained shall have the effect of
reducing any 'district allowance' payable to any employee
subject to the provision of this Award whilst that employee
as at 1 June 1980 remains employed by his/her present
employer.
(11) Subject to the making of a General Order pursuant
to S.50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day in July
of each year in accordance with the annual percentage
change in the Consumer Price Index (excluding housing),
for Perth measured to the end of the immediately preceding
March quarter, the calculation to be taken to the nearest ten
cents.
(12) The allowance prescribed for Argyle is equated to
that at Kununurra as an interim allowance. Liberty is
reserved to the parties to apply for a review of the allowance
for Argyle in the light of changed circumstances occurring
after the date of this Order.
(13) The allowance prescribed for Barrow Island shall be
half the allowance prescribed by Clause 8 of the Hydrocarbons and Gas (Production and Processing Employees)
Award 1986, which at the date of this Order is $38.00 per
fortnight. Except for the location allowance prescribed
under subclause (1) of this clause the terms of this clause
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shall not apply where they are inconsistent with the terms
of Clause 8 of the Hydrocarbons and Gas (Production and
Processing Employees) Award 1986.
23. —Uniforms
Where uniforms are required to be worn they shall be
supplied by the employer.
24. —Record
(1) Each employer bound by this award shall maintain a
record at each establishment containing the following
information relating to each worker:
(a) The name and address given by the worker;
(b) The age of the worker if paid as a junior worker;
(c) The classification of the worker and whether the
worker is full-time, part-time or casual;
(d) The commencing and finishing times of each
period of work each day;
(e) The number of ordinary hours and the number of
overtime hours worked each day and the totals for
each pay period; and
(f) The wages and any allowances paid to the worker
each pay period and any deductions made therefrom.
(2) (a) At the time of payment of wages the worker may
be given a pay slip showing that part of the record
specified in paragraphs (e) and (f) of subclause (1)
with respect to the pay period for which payment
is being made.
(b) If a pay slip is not given to the worker as
prescribed in paragraph (a) hereof the worker shall
be required to inspect the record and to sign it, if
correct, at the time of payment. The employer
shall not unreasonably withhold the record from
inspection by the worker.
(3) (a) The record may be maintained in one or more
parts depending on the system of recording used
by the employer provided that if the record is
maintained in more than one part, those parts shall
be kept in such a manner as will enable the
inspection referred to in subclauses (2) and (4) to
be conducted at the one establishment.
(b) The employer may, if it is part of normal business
practice, periodically send the record or any part
of the record to another person, provided that the
provision of this paragraph shall not relieve the
employer from the obligations with respect to
provisions contained elsewhere in this clause.
(c) Subject to this clause the record shall be available
for inspection by a duly authorised official of the
union on the employer's premises from Monday
to Friday, both inclusive, between the hours of
9.00 a.m. to 5.00 p.m. (excepting the period
between 1.00 p.m. and 2.00 p.m.). In the case of
any establishment which is only open for business
after 5.00 p.m. or on a Saturday or Sunday, the
record shall be open for inspection during all
business hours of that establishment.
(d) The union official shall be permitted reasonable
time to inspect the record and, if he requires, take
an extract or copy of any of the information
contained therein.
(4) (a) If, for any reason, the record is not available for
inspection by the union official when the request
is made, the union official and the employer or his
agent may fix a mutually convenient time for the
inspection to take place.
(b) If a mutually convenient time cannot be fixed, the
union official may advise the employer in writing
that he requires to inspect the record in accordance
with the provisions of this award and shall specify
the period contained in the record which he
requires to inspect.
(c) (i) Employers who normally keep the record at
a place more than 40 kilometres from the
G.P.O. Perth, shall send a copy of that part
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of the record specified to the office of the
union within 10 days, and
(ii) Employers who normally keep the record at
a place less than 40 kilometres from the
G.P.O. Perth, shall make the record available
to the union official at the time specified by
the union official. If the record is not then
made available to the union official the
employer shall within three days send a copy
of that part of the record specified to the
office of the union.
(d) In the event of a demand made by the union which
the employer considers unreasonable the employer may apply to the Industrial Relations
Commission of Western Australia for direction.
An application to the Industrial Relations Commission of Western Australia by an employer for
direction will, subject to that direction, stay the
requirements contained elsewhere in this subclause.
24A. —Payment of Wages
(1) (a) The employer may elect to pay employees in cash,
by cheque or by means of a credit transfer to a
bank building society or credit union account in
the name of the employee. The day that the credit
transfer is credited to the employee's account shall
be deemed to be the date of payment.
(b) Payment shall be made within three trading days
from the last day of the pay period and if in cash
or by cheque shall be made during the employee's
ordinary working hours.
(c) No employer shall change its method of payment
to employees without first giving them at least
four weeks' notice of such change.
(2) (a) The employer may elect to pay employees weekly
or fortnightly in accordance with subclause (1) of
this clause.
(b) The employer shall not change the frequency of
payment to employees without first giving those
employees at least four weeks' notice of such
change.
(c) The method of introducing a fortnightly pay
system shall be by the payment of an additional
week's wages in the last weekly pay before the
change to fortnightly pays to be repaid by equal
fortnightly deductions made from the next and
subsequent pays provided the period for repayment shall not be less than 20 weeks or some other
method agreed upon by the employer and the
worker.
(d) Any dispute concerning hardship to an employee
as a consequence of a change to the frequency of
payment to that employee may be referred to the
Western Australian Industrial Relations Commission.
(3) An employee who lawfully terminates his employment, or is dismissed for reasons other than misconduct,
shall be paid all wages due to him by the employer on the
day of termination of his employment.
(4) For the purposes of effecting the rostering off of
workers as provided by this award, ordinary wages may be
paid either for the actual hours worked each pay period or
an amount being calculated on the basis of the average of
38 hours per week.
25. —Right of Entry
A duly accredited representative of the union shall be
permitted to interview any worker on legitimate union
business on the business premises of his employer during
the recognised meal hour of the worker with the permission
of his employer (which permission shall not be unreasonably
withheld) but this permission shall not be exercised more
than once in any one week without the consent of the
employer.
02359-8

1625

26. —Union Notices
The employer shall, if requested, provide a Notice Board
where the union may place a copy of this award. Notices
may be displayed by the union only with the employer's
approval.
27. — Superannuation
(1) Definitions —
In this clause:
(a) "Approved Occupational Superannuation Fund"
means a superannuation fund which complies with
the Occupational Superannuation Standards Act
1987.
(b) "Fund" means —
(i) the Clerical, Administrative and Retail Employees' Superannuation Plan; or
(ii) Westscheme; or
(iii) The Hospitality Industry Portable Liquor
Union Superannuation Trust (HOST-PLUS);
or
(iv) any other approved occupational superannuation fund.
(c) "Ordinary Time earnings" means the base classification rate, including supplementary payments
where appropriate, in charge rates, shift penalties
and any over-award payments, together with any
other all purpose allowance or penalty payment
for work in ordinary time and shall include in
respect to casual employees the appropriate casual
loadings prescribed by this Award, but shall
exclude any payment for overtime worked, vehicle allowances, fares or travelling time allowances
(including payments made for travelling relating
to distant work), commission or bonus.
(d) "Eligible Employee" means an employee whose
employment is regulated by this Award, and who
has completed one month's continuous service
with the employer and who is, or becomes a
member of the fund.
(e) "Trustee" means the trustee of the relevant fund.
(2) Choice of Fund:
(a) Existing employers as at the date of this Order
must notify the Union of the fund in subclause
(l)(b)(iv) to which they intend to contribute and
the date of commencement of contributions.
(b) The Union must be notified in writing of the
choice of fund and the date of commencement of
contributions referred to in paragraph (a) within
30 days of the date of operation of this clause.
(c) Future employers must notify the Union in writing
of the fund in subclause (l)(b)(iv) into which they
intend to contribute and the intended date of the
commencement of contributions at least 30 days
prior to the payment of the first contributions to
the fund.
(d) Within 30 days of the notice referred to in
paragraphs (b) and (c) the Union may challenge
the suitability of the proposed fund by notifying
both the Commission and the employer of a
dispute.
(3) Contributions:
(a) An employer shall, subject to subclauses (11) and
(12), contribute to a fund referred to in subclause
(l)(b) in respect of all eligible employees an
amount equal to 3% of each employee's ordinary
time earnings each week with effect from the
beginning of the first pay period commencing on
or after the date of operation of this clause, or the
employee's commencement date, whichever is the
later.
(b) Employer contributions together with any employee deductions shall be paid monthly for pay
periods completed in each month. Provided that
payments may be made at such other time and in
such other manner as may be agreed in writing

between the Trustee of the Fund and the employer
from time to time.
(c) No contributions shall be made for:
(i) periods of unpaid leave or unauthorised
absences; or
(ii) annual leave or any other payments paid out
on termination.
(4) Alternative Calculation of Payments:
Notwithstanding the provisions of this clause the payment
required to be made to a fund may be calculated on a basis
agreed in writing between the Union and the employer.
(5) Employer to Continue Participation:
An employer who participates in the fund shall not cease
participation in the fund whilst employing any eligible
employee.
(6) Cessation of Contributions:
The obligation of the employer to contribute to the fund
in respect of an eligible employee shall cease on the last day
of an eligible employee's employment with the employer.
(7) Employer Failure to Participate in Fund:
(a) Where an employer has failed to make application
to participate in a fund or has failed to make
payments to a fund, the employer shall be required
to make application to participate in a fund or to
make payments to a fund within seven days of the
failure being brought to the employer's attention
by any person,
(b) Where there has been a failure to make application
to participate in a fund, upon acceptance by the
trustee the employer shall make a once only
contribution to a fund in respect of each eligible
employee equivalent to the contributions which
would otherwise have been payable in accordance
with this clause.
(c) Where there has been a failure to make payments
to a fund the employer shall make a once only
contribution to a fund in respect of each eligible
employee equivalent to the contributions which
the employer has failed to pay.
(8) Employees' Additional Voluntary Contributions:
Where the rules of the fund allow an eligible employee
to make additional contributions an eligible employee may
elect to make additional contributions to the fund and the
employer shall, where an election is made upon the direction
of the employee deduct contributions from the employee's
wages and pay them to the fund in accordance with the
direction of the employee and the rules of the fund.
(9) Existing Superannuation Arrangements:
No employer shall be excluded from this clause on the
basis of existing voluntary superannuation arrangements.
(10) Supersession by Other Award or Agreement:
Nothing contained in this clause shall prevent any or all
of the parties to this Award from entering into other Awards
or agreements which have the effect of superseding the
superannuation provisions contained in this clause.
(11) Suspension:
(a) Where, pursuant to paragraph (d) of subclause (2)
of this clause the Union challenges an employer's
choice of fund, the employer shall not make
contributions to that fund until the dispute has
been resolved by the Commission.
(b) The Commission may determine that contributions be paid by an employer to a retrospective
date no earlier than that which would have been
required by paragraph (a) of subclause (3) of this
clause.
(12) Employee Entry into Fund:
(a) The employer must provide an employee with an
application'to join a fund within 14 days of the
operative date of this clause or within 14 days of
an employee commencing employment, whichever is the later.

(b) The employer is not obliged to make contributions
to a fund where an employee has not completed
and returned the application referred to in paragraph (a) within 28 days of the operative date of
this clause or within 28 days of an employee
commencing employment, whichever is the later.
Provided that an employer shall make contributions to a fund from the date on which the
employee subsequently completes an application
form.
(c) If the employer fails to provide the employee with
the application form referred to in paragraph (a)
within the time prescribed in that paragraph the
employer shall be obliged to make contributions
as if the application had been provided within the
prescribed time, provided that the employee
returns the application within 14 days of being
provided with the application by the employer.
(d) In the event that an employee member of a fund
terminates employment with one employer and
commences employment with another employer,
the latter employer being a participant in the same
fund as the former employer, then the provisions
of this subclause do not apply to the latter
employer.
(13) Preservation:
The provisions of this clause shall not apply to any
employer who has entered into an arrangement to pay
superannuation contributions into any other approved
occupational superannuation fund and such arrangement has
been ratified by either the Western Australian Industrial
Relations Commission or the Australian Industrial Relations
Commission.
(14) This clause shall operate from 1 February. 1990.
28. —Certificate of Age
(1) Workers 25 years of age and under, upon being
engaged shall if requested furnish the employer with a
certificate showing the following particulars: —
(a) name in full:
(b) date of birth:
(c) name of each previous employer; and
(d) class of work performed for each previous
employer.
(2) No worker shall have any claim upon an employer for
additional wages in the event of any of the above particulars
being wrongly stated on the certificate. If any worker shall
wilfully mis-state his age in the certificate then he alone
shall be guilty of a breach of this award.
29.— Aged and Infirm Workers
(1) Any worker who by reason of old age or infirmity, is
unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.
(2) In the event of no agreement being arrived at, the
matter may be referred to a Board of Reference for
determination.
(3) After application has been made to a Board of
Reference, and pending the decision of that Board, the
worker shall be entitled to work for and be employed at the
proposed lesser rate.
30. — Compassionate Leave
(1) An employee shall, on the death of the spouse, de facto
spouse, father, mother, brother, sister, child, stepchild or
guardian of dependent children of the employee be entitled
to leave up to and including the day of the funeral of such
relation; such leave, for a period not exceeding two days in
respect of any such death, shall be without loss of any
ordinary pay which the employee would have received if he
had not been on such leave.
(2) The right to such paid leave shall be dependent on
compliance with the following conditions:
(a) The worker shall give the employer notice of his
intention to lake such leave as soon as reasonably
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practicable after the death of such relation, and in
respect of a death overseas of a prescribed relative,
the worker shall provide to his employer such
evidence that he is attending the funeral.
(b) Satisfactory evidence of such death shall be
furnished by the worker to his employer.
(c) The worker shall not be entitled to leave under this
clause in respect of any period which coincides
with any other period of leave entitlement under
this award or otherwise.
31. —Maternity Leave
(1) Eligibility for Maternity Leave
A worker who becomes pregnant shall, upon production
to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement,
be entitled to maternity leave provided that she has had not
less than 12 months' continuous service with that employer
immediately preceding the date upon which she proceeds
upon such leave.
For the purposes of this clause:
(a) A worker shall include a part-time worker but
shall not include a worker engaged upon casual or
seasonal work.
(b) Maternity leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period
of six weeks' compulsory leave to be taken
immediately before the presumed date of confinement and a period of six weeks' compulsory leave
to be taken immediately following confinement.
(b) A worker shall, not less than 10 weeks prior to the
presumed date of confinement, give notice in
writing to her employer stating the presumed date
of confinement.
(c) A worker shall give not less than four weeks'
notice in writing to her employer of the dale upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) A worker shall not be in breach of this order as
a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe-Job
Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the worker
make it inadvisable for the worker to continue at her present
work, the worker shall, if the employer deems it practicable,
be transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.
If the transfer to a safe job is not practicable, the worker
may, or the employer may require the worker to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.
(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity leave beyond 52 weeks, the period may be
lengthened once only, save with the agreement of
the employer, by the worker giving not less than
14 days' notice in writing stating the period by
which the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the worker giving not
less than 14 days' notice in writing stating the
period by which the leave is to be shortened.
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(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,
shall be cancelled when the pregnancy of a worker
terminates other than by the birth of a living child.
(b) Where the pregnancy of a worker then on
maternity leave terminates other than by the birth
of a living child, it shall be the right of the worker
to resume work at a time nominated by the
employer which shall not exceed four weeks from
the date of notice in writing by the worker to the
employer that she desires to resume work.
(6) Special Maternity Leave and Sick Leave
(a) Where the pregnancy of a worker not then on
maternity leave terminates after 28 weeks other
than by the birth of a living child then —
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity
leave) as a duly qualified medical practitioner certifies as necessary before her return to
work, or
(ii) for illness other than the normal consequences of confinement she shall be entitled,
either in lieu of or in addition to special
maternity leave, to such paid sick leave as to
which she is then entitled and which a duly
qualified medical practitioner certifies as
necessary before her return to work.
(b) Where a worker not then on maternity leave
suffers illness related to her pregnancy, she may
take such paid sick leave as to which she is then
entitled and such further unpaid leave (to be
known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity
leave and maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) A worker returning to work after the completion
of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or, in the case of a worker who was
transferred to a safe job pursuant to subclause (3),
to the position she held immediately before such
transfer.
Where such position no longer exists but there
are other positions available, for which the worker
is qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.
(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks.
(a) A worker may, in lieu of or in conjunction with
maternity leave, take any annual leave or long
service leave or any part thereof to which she is
then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service
leave), shall not be available to a worker during
her absence on maternity leave.
(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of a worker but shall not be taken into
account in calculating the period of service for any purpose
of the award.
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(9) Terminalion of Employment
(a) A worker on maternity leave may terminate her
employment at any time during the period of leave
by notice given in accordance with this award.
(b) An employer shall not terminate the employment
of a worker on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.
(10) Return to Work After Maternity Leave
(a) A worker shall confirm her intention of returning
to her work by notice in writing to the employer
given not less than four weeks prior to the
expiration of her period of maternity leave.
(b) A worker, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or. in the case of
a worker who was transferred to a safe job
pursuant to subclause (3), to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the worker is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.
(11) Replacement Workers
(a) A replacement worker is a worker specifically
engaged as a result of a worker proceeding on
maternity leave.
(b) Before an employer engages a replacement worker
under this subclause, the employer shall inform
that person of the temporary nature of the
employment and of the rights of the worker who
is being replaced.
(c) Before an employer engages a person to replace
a worker temporarily promoted or transferred in
order to replace a worker exercising her rights
under this clause, the employer shall inform that
person of the temporary nature of the promotion
or transfer and of the rights of the worker who is
being replaced.
(d) Provided that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement worker.
(e) A replacement worker shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the 12 months
qualifying period.
32. — Traineeships
(1) Scope:
This clause shall apply to a trainee employed under the
Australian Traineeship System by an employer approved by
the State Management Committee.
(2) Definitions:
For the purposes of this clause —
The "Australian Traineeship System" means a structured
system of on the job training with an employer and off the
job training in a Technical and Further Education College
or other training provider approved by the State Management Committee.
"Trainee" means an employee engaged under the terms
of this award and in accordance with the provisions of an
Australian Traineeship established pursuant to Section 37D
of the Industrial and Commercial Training Act 1975 and
approved by the State Management Committee.
"Traineeship Scheme" is a formal agreement of training
approved by the State Management Committee and registered pursuant to Section 37D of the Industrial and
Commercial Training Act 1975.
"State Management Committee" means a Committee
comprising representatives from the Confederation of
Western Australian Industry, the Trades and Labor Council
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of Western Australia. Technical and Further Education
(TAFE) and the relevant Federal and State Government
Departments which approve traineeship arrangements by
agreement of each of the parties. The State Management
Committee may be established pursuant to the provisions of
the Industrial and Commercial Training Act 1975 or any
amendment to or substitution of that Act. provided that any
Committee or body established in lieu of the State
Management Committee has the same representatives
structure and decision making processes as that Committee.
(3) Objective:
(a) The object of this clause is to provide the form and
substance of the conditions of employment,
including the rates of pay, applicable to persons
engaged under the Australian Traineeship System
(ATS) and who. being a trainee under that system,
is covered by this Award.
(b) An objective of the Australian Traineeship System
is to provide employment and training opportunities for young people so as to enhance their skill
levels and future employment prospects.
(4) Form of Traineeship Agreement:
(a) A traineeship shall be entered into by means of
written agreement in a form approved by the State
Management Committee and registered in accordance with the provision of the Industrial and
Commercial Training Act 1975.
(b) A trainee shall not be engaged on a part time or
casual basis.
(c) The Traineeship Scheme shall be for a minimum
period of 12 months but this period may be varied
with the agreement of the Union and the employer
and with the approval of the State Management
Committee.
(5) Duties and Responsibilities:
(a) A trainee shall participate in the approved
on-the-job training scheme and attend the approved off-the-job training as prescribed in the
training system.
(b) An employer shall release a trainee from work to
attend the prescribed off-the-job training course
and shall provide the on-the-job training approved
by the State Management Committee.
(c) The employer shall provide the level of supervision in accordance with the approved training
scheme during the traineeship period.
(d) (i) The overall Traineeship Scheme will be
monitored by officers of the Department of
Employment and Training.
(ii) An accredited representative of the Union
shall have access during ordinary working
hours to inspect the relevant training records
and work books and subject to the approval
of the employer, which shall not be unreasonably withheld, may interview a trainee with
respect to his/her progress in the Scheme.
(e) An employer shall not, as a consequence of
engaging a trainee pursuant to the provisions of
this clause, terminate or otherwise prejudice the
employment of any full-time employee of that
employer. (f) An employer shall not engage a trainee to occupy
and perform the duties of any vacant full-time
clerical position that, if it were not for the
vacancy, would normally be occupied by an adult
employee.
(6) Overtime and Shift Work:
Overtime and Shift Work shall not be worked by trainees
except to enable the requirements of the training scheme to
be effected. When overtime and shift work are worked the
relevant penalties and allowances of the award based on the
trainee wage will apply. No trainee shall work overtime or
shift work alone.
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(7) Wage Rates:
The weekly wages payable to a trainee shall be
determined by multiplying the appropriate rate of pay
prescribed in this award by 39 which represents actual weeks
spent on the job and dividing that sum by 52 to provide a
weekly wage.
33. —Award Modernisation (Enterprise Agreements)
(1) It is open to employers and employees covered by this
award to reach agreement at the level of individual
enterprises to provide for more flexible working arrangements, improved quality of working life, enhanced skills and
job satisfaction. Such Enterprise Agreements may involve
a variation in the application of award provisions in order
to meet the requirements of individual enterprises and their
employees. Agreements may be negotiated and consequential award variations processed in accordance with the
provisions of subclause (2).
(2) The union is prepared to discuss all matters raised by
employers and employees within an enterprise. Enterprise
Agreements may be concluded, subject to the following
conditions —
(a) the employees must genuinely agree;
(b) no employee will lose income as a result of the
change i.e. no negative offsets;
(c) any agreement must be approved by the union.
Where enterprise level discussions are considering
matters requiring any award variation, the union
must be invited to participate;
(d) the union shall not withhold such approval
unreasonably;
(e) such agreements shall come into effect after
submission to the Commission for variation of the
award where necessary and inserted as a schedule
to this award.
34. —Breakdowns
(1) The employer may stand down without pay an
employee who cannot be usefully employed because of any
strike by the Union or Unions affiliated with it or by any
other Association or Union or through the breakdown or
failure of the employer's machinery or any stoppage of work
by any cause which the employer cannot reasonably prevent.
(2) Where an employee is stood down pursuant to
subclause (1) of this clause for any cause, other than any
cause directly attributable to the union party to the award,
no deduction of pay shall be made for the first two hours of
such stand down.
Dated at Perth this 23rd day of April, 1979.
Schedule of Respondents
Commercial Hotel. Northam
Red Castle Motel, Rivervale
Terminal Motor Lodge, East Perth
Highway Motel (Kalgoorlie) Pty Ltd, Kalgoorlie
Fremantle Workers' Social & Leisure Club, Fremantle
Katanning Club. Katanning
Karrakatta Club (Inc.). Perth
Perth Club (Inc.), Perth
West Australian Club (Inc.), Perth
The Weld Club, Perth
The Celtic Club Inc., West Perth
Commercial Club (Inc.), Fremantle
The Italian Club Fremantle Inc., Fremantle
Boyup Brook Club Inc., Boyup Brook
Highway Motels Ltd, West Perth
Bonnebeth Auto Lodge, Manjimup
Ace Motel Pty Ltd, Manjimup
The Lodge. Rottnest Island
Captain Fremantle Motor Lodge, East Fremantle
Canning Bridge Auto Lodge, Applecross
Walkabout (Holdings) Limited, South Perth
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Town Lodge, South Perth
Toorak Lodge, Belmont
Flag Lodge, Belmont
Lincoln Auto Lodge Pty Ltd, Perth
Terminal Motor Lodge, East Perth
Motel Travelodge Pty Ltd, Perth
The Coolabah Tavern, Morley
Hotel Leopold, Bicton
Park Towers Pty Ltd, Perth
Sheraton-Perth Hotel, Perth
Railton Temperance Hotel, Perth
Hotel Parmelia, Perth
New Esplanade Hotel, Perth
Commercial Travellers' Association of WA (Inc), Perth
Hotel Kununurra. Kununurra
Transit Inn Pty Ltd, Perth
Brighton Hotel. Mandurah
Hotel Charles, North Perth
Chateau Commodore. Perth
Criterion Hotel, Perth
Dianella Hotel, Dianella
El Caballo Blanco Hotel, Wooroloo
Floreat Park Hotel, Floreat
Forrest House Hotel, Perth
Gateway Inn, Perth
Geographe Bay Motor Inn, Busselton
Highway Hotel, Claremont
Imperial Hotel, Perth
Kewdale Hotel, Kewdale
Lighthouse Inn, Bunbury
Maylands Hotel, Maylands
Palace Tavern, Perth
Riverside Lodge Hotel, Perth
Rockingham Hotel, Rockingham
Scarborough Hotel, Scarborough
Travelodge Hotel, Perth
Westos Motor Hotel, South Perth
White Sands Motor Hotel, Scarborough
Osborne Park Motor Hotel, Osborne Park
John Barleycorn Motor Hotel, Nollamara
Eden Hill Hotel, Eden Hill
Belmont Hotel, Belmont
Carlisle Hotel, Carlisle
Thornlie Hotel, Thornlie
Lynwood Aims Motor Hotel, Lynwood
Manning Motor Hotel, Manning
Booragoon Motor Hotel, Booragoon
Hamilton Hill Motor Hotel, Hamilton Hill
Phoenix Motor Hotel, Spearwood
Kwinana Hotel, Kwinana
Coolbellup Motor Hotel, Coolbellup
Malthouse Tavern, Balga
Highway Motor Hotel, Bunbury
Manjimup Hotel, Manjimup
Esplanade Motor Hotel, Albany
Pier Hotel, Esperance
Tower Motor Hotel, Kalgoorlie
Merredin Oasis Hotel, Merredin
Wintersun Hotel, Geraldton
Hedland Motor Hotel, Port Hedland
Continental Motor Hotel, Broome
Spinifex Hotel, Derby
Wyndham Town Hotel, Wyndham
Tom Price Motor Hotel, Tom Price
Mermaid Motor Hotel, Dampier
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Paraburdoo Hotel, Paraburdoo
Greenwood Forest Hotel, Greenwood
Premier Hotel, Pinjarra
Victoria Hotel, Subiaco
High Wycombe Hotel, High Wycombe
The Western Australian Turf Club, Perth
East Perth Football Club (Inc), Perth
Royal Freshwater Bay Yacht Club (Inc), Peppermint Grove
Claremont Yacht Club (Inc), Claremont
Western Australian Hotels and Hospitality Association
Incorporated (Union of Employers) 438 Vincent Street
Leederville WA 6007

SITE ALLOWANCESWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Master Builders' Association of Western Australia
(Union of Employers)
on behalf of Universal Constructions Pty Ltd
and
The Australian Builders' Labourers' Federated Union of
Workers, Western Australian Branch.
No. 352 of 1991.
Building Trades (Construction) Award 1987.
R14 of 1978.
COMMISSIONER A.R. BEECH.
29 May 1991.
Order.
HAVING heard Mr A. Bajada on behalf of the Applicant
andMr M. Keogh on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders —
That the agreement reached by the parties to pay
employees employed by or on behalf of Universal
Constructions Pty Ltd in carrying out the construction
work at the Inglewood Civic Centre site at Inglewood
a site allowance of $1.00 per hour to compensate for
all special factors and disabilities in connection with
said work in lieu of and in substitution for all special
rates and conditions prescribed in Clause 9(1) of the
Building Trades (Construction) Award 1987 No. 14 of
1978 with effect from 1st February 1991 until the work
is complete, be and is hereby ratified.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

PUBLIC SERVICE APPEAL
BOARDWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Robert Francis Allan Isaacs
— and —
Public Service Commission
(No. PSAB 9 of 1990)
COMMISSIONER J.A. NEGUS.
24 April 1991.
Order.
WHEREAS the applicant sought and was granted leave to
withdraw this claim, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders: —
That the application be withdrawn by leave.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Guy Robert Martin
and
The Honourable Minister for Education.
No. PSAB 12 of 1990.
BEFORE PUBLIC SERVICE APPEAL BOARD:
COMMISSIONER J.A. NEGUS, Chairperson.
Mr C. FLOATE, Member.
Ms J. BOWDEN, Member.
24 April 1991.
Reasons for Decision.
PRELIMINARY Reasons for Decision were conveyed to
the parties at the conclusion of our hearing of the appeal at
Albany on 22 March 1991. That statement is reproduced as
follows—
"It is the unanimous decision of the Board that the
termination of the contract of employment of Mr Guy
Martin as a Residential Supervisor at the Denmark
Agricultural District High School with effect from the
4 January 1991 was in the light of all circumstances
unfair and unreasonable. Our complete findings in
regard to the issues raised before us will be published
in due course. Suffice to say at this time that our
decision in the Appellant's favour goes to an element
of denial of natural justice in the process of investigation of the allegations raised against him. There was no
interview with him by any senior officer which might
have given him the opportunity to expand upon his
initial written response which was demanded at the
time of his suspension.
Even more significantly, in the Board's view, Mr
Martin was dealt with unfairly in that following a
formal reprimand and unsatisfactory report written in
December 1987, he received no further formal feedback, guidance or counselling as to the quality or
acceptability of his work performance.
There were no direct interviews and there is no
documentation of any activity directed at performance
management during that three year period. If, as some
witnesses seemed to feel, Mr Martin should have realised
that he was not a satisfactory performer then one presumes
that he was expected to absorb the information by a process
of osmosis.
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The remedy which the Board orders in the Appellant's
favour is formulated against the background that we are not
convinced as to the suitability or otherwise of Mr Martin to
be a Residential Supervisor. That is a question which should
have been resolved by the school's administrators during
1988 and perhaps 1989.
Mr Martin's contract of employment should be reinstated
without loss of benefits with effect from 5 January 1991. He
should also detail a claim for the amount he is out of pocket
by virtue of having to rent alternative accommodation in the
intervening period. His performance of duties should be
monitored and managed with appropriate feedback interviews by the newly appointed Principal of the Agricultural
School. The District Superintendent, Mr M. Gatti, should
receive monthly reports on the process so as to satisfy
himself that Mr Martin is being given fair and proper
opportunity to prove his suitability for his chosen career. At
the end of 1991 it is possible that Mr Martin's contract might
again be terminated.
If the Chief Executive Officer of the Education Ministry
is sincerely and genuinely convinced that the presence of Mr
Martin in the residential facility would present a real
impediment to the proper care and welfare of the students
then the Board will accept that he may be offered a
permanent position, acceptable to him, in the Albany
district, in any area of public sector employment at Level
1.5 salary increment."
I turn now to adumbrate in more detail the findings of the
Board and our view of the matters put before us.
The appellant was recruited in July 1987 to the newly
created post of Residential Supervisor at the Denmark
Agricultural District High School. He was required to
supervise the out of school hours activities of the students,
all boys, who formed Year 11 and Year 12 class groups at
the agricultural wing of the school. He was responsible at
first instance to Mr Colin Skipper, the Senior TeacherAgriculture. although Mr Smith, the Principal also resided
on site at the Agricultural Wing. Two supervisors were
employed and they, along with a part-timer, shared the
duties. The salary range for the posts was set at the first two
increments of Level 1 with a 25% loading to account for the
unsociable hours and the rostered weekend duties. Housing
was provided on site. The rationale for creating the new
positions went to the need for providing residential
supervision without pressing into service, as housemasters,
the unmarried male teachers who were appointed to the
school. This had been done for some years with attendant
industrial relations problems arising.
The conditions of employment of the Residential Supervisors are delineated in an agreement made between the
Ministry of Education and the Civil Service Association.
There is nothing contained in that document which might
purport to be a list of duties or of selection criteria for the
post. It is apparent from the evidence that Mr Martin's
possession of a baccalaureate degree in Human Movement
was a factor in his being selected for employment. He had
not undertaken studies for the Diploma of Education which
might have qualified him for appointment as a teacher, but
during his sojourn at Denmark he had been engaged on
numerous tasks which were typically performed by teachers.
During the first few months of Mr Martin's employment
he was involved in a weekend trip with students to
Northcliffe and a complaint was made to the Principal, Mr
Smith, alleging that the students had been supplied with
alcohol by Mr Martin. Mr Smith severely reprimanded him
and in December 1987 he recorded a review of job
performance which made the serious nature of the position
quite clear and left no doubt that dismissal had been actively
considered. It was Mr Smith's evidence that he had relented
w hen Mr Skipper interceded and suggested that Mr Martin
be given another chance. The review document suggested
that a further performance review would follow after Term
I of 1988.
There is no evidence of any further formal review or
feedback to the employee during the ensuing 3 year period.
It is not surprising that Mr Lubout argued that the principle
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of condonation should apply, at least in relation to the 1987
incident.
In mid-November 1990, following a visit to a Chinese
restaurant in Albany by a student group under Mr Martin's
supervision, allegations of misconduct and misuse of public
moneys were raised and he was suspended from duty by the
Principal on 15 November 1990. The suspension was
confirmed in writing by the Ministry's Executive Director
of Human Resources on 20 November 1990. The letter
indicated that his employment might be terminated and he
was requested to respond in writing to a number of
allegations outlined in correspondence which was attached.
His response was required by 22 November 1990. The
matters raised in the correspondence included: —
(i) 7 November 1987 —weekend trip to Northcliffe.
(ii) 6 July 1989 —Country Senior High School Sporting Carnival in Perth —disruption of programme
through following personal interests.
(iii) 8 November —alcohol consumption by students —
diligence of supervision questioned.
(iv) 13 November/15 November 1990 —interviews
with Principal re 7 November 1990 Chinese meal
excursion, cashing of school cheque, borrowing of
school rifle during April vacation and problems
with balancing funds after Country week sporting
carnival 1990.
(v) 15-16 November 1990 —sheep manure controversy.
Mr Martin responded in writing as requested and
apparently sought guidance from the Association. On 29
November 1990 the Association wrote to the Ministry
seeking further information as to the view taken of Mr
Martin's replies and further particulars of the employer's
view of the incidents which had been raised.
On 4 December 1990, the Ministry advised Mr Martin of
their decision to terminate his services. The letter reads as
follows: —
"The Ministry has conducted an investigation into the
incidents alleging that you are guilty of misconduct,
and the claims made in your response of November 22,
1990.
All issues raised in the investigation have been given
the necessary consideration. Your behaviour demonstrated on numerous occasions has been totally unacceptable, causing me to doubt your suitability as a
residential supervisor.
The findings of the investigation confirm that you
are guilty of misconduct, and accordingly, your
employment with this Ministry is terminated, effective
from close of business Tuesday, December 4, 1990.
Payment of one month's salary in lieu of notice and
accrued annual leave entitlements will be forwarded to
you as soon as possible."
On 6 December 1990, the Association sought an urgent
conference pursuant to S.44 of the Industrial Relations Act.
The conference was held on 12 December 1990 and the
positions of the parties were freely disclosed. The employer
representatives confirmed that the major concerns which led
to the decision that Mr Martin was not a suitable person to
be a residential supervisor were: —
— the allegation that he had allowed students to
consume alcohol while under his supervision,
— the alleged misuse of public moneys,
— unauthorised use of the school rifle.
Formal appeal proceedings were duly commenced and a
hearing date was suggested for March 1991 on the premise
that most of the witnesses would be available in the Albany
district after the commencement of the new school year. The
parties, quite properly, continued to seek a negotiated
resolution to the matters in dispute and on 25 February 1991
Mr Martin was offered alternative employment as a cleaner
or gardener in the Albany region. The offer was declined but
during the appeal hearing the appellant indicated he would
accept an alternative position as a permanent public servant
with a classification which maintained his former gross
salary, that is Level 1.1 with a 25% loading.
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By letter of 16 January 1991, the Chief Executive Officer
of the Ministry replied to the Association's requests of 29
November 1990 as follows: —
"Many of the general issues raised in your letter
have been discussed in the conferencfe on December 12,
1990 and may still be the subject of an appeal before
the Industrial Relations Commission. I will however,
answer the specific questions raised.
1. Mr Martin was dismissed for misconduct and
because he failed to provide adequate supervision
and the duty of care required by the Ministry.
Specifically, Mr Martin failed in his duty of care
by supplying alcohol to students and unlawfully
using the school's licensed firearm for his own
purpose. His work history also indicated less
severe examples of neglect in respect to supervision.
2. Mr Martin's response of November 22, answered
the allegations against him but also raised other
issues the Ministry investigated before deciding
on the appropriate action.
3. The Ministry was informed that the beverage
supplied to the students on the weekend of
November 5, 1987, contained an alcohol content
of more than 0.9%. Irrespective of the alcohol
content it is illegal to supply alcoholic beverage
to persons under 18, and offence Mr Martin admits
to in his response.
The allegations of the school knowing that
students consume alcohol were unfortunately
presented after the investigation was conducted by
Mr J. Krieg, Co-ordinator of Agricultural Education. The Ministry is extremely concerned and will
be further investigating this matter at the commencement of Term 1, 1991. Needless to say, two
wrongs do not make a right.
This incident was not considered in isolation
but as an example of Mr Martin's lack of sound
judgement and duty of care.
4. The seriousness of Mr Martin's conduct with
regard to the Albany excursion was not that he did
not follow the instruction of Mr Skipper but that
he committed an offence and acted without
authorisation. It is also of concern that he does not
feel he acted improperly.
The Ministry does not provide specific training
on matters of this nature although it is quite clear
that Mr Martin was not acting as custom or
practice dictated.
5. School property is undoubtedly lent to members
of staff, however, a licenced firearm that is locked
away and that is not lent to any member of staff
is quite different. This behaviour constitutes an
offence under the Firearms Act and is not
tolerated. Although Mr Martin had some responsibility for instruction and may be skilled in the use
of a rifle, the Ministry cannot give authorisation
for such use or condone the intentional breach of
the terms of the Ministry's firearms licence.
Mr Moon, as a school cleaner is responsible for
securing the residential wing of the school which
includes security of store areas. Personal access is
not inherent in this responsibility."
Mr Lubout, in presenting the appeal case on behalf of Mr
Martin, claimed that in all circumstances the employer's
decision to dismiss was harsh and unfair. He listed the
circumstances upon which the appellant relied as follows: —
"1. That with prior permission from parents, students
are allowed to consume alcohol at functions
organised by the Respondent.
2. That school property is lent to members of staff
for their personal use.
3. The Appellant was not provided specific training
on the procedures and controls concerning the
expenditure of funds on school excursions.
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4. The Appellant was not given any guidance,
instruction or training on the terms of use of the
school firearm or conditions of the Respondent's
Corporate Firearm Licence.
5. The Appellant is skilled in firearm instruction and
has a degree in Human Movement from the
University of Western Australia. The Appellant's
skills led to a request by the school for him to
assist with the schools sports programme.
6. The Appellant's involvement in the school's sport
programme evolved to the point that he had
overall responsibility for physical education at the
school, including firearm instruction.
7. The Appellant and the school cleaner held keys
providing access to school's firearm.
8. On the occasion in question, the Appellant alone
used the firearm on his property in the Shire of
Albany and did so in a safe and proper manner.
9. The Appellant made no attempt to conceal his use
of the school's firearm.
10. The Appellant, with the full knowledge of the
school in the past, has purchased ammunition for
his personal use, quoting the school's firearm
licence.
11. That school has no protocol for use of the school
firearm.
12. The Appellant was rostered to supervise students
on Thursday 8 November 1990, the evening
immediately prior to the Year 12 Graduation
ceremony.
The Appellant had requested additional assistance in supervising students on this evening, as
it had been customary for graduating students to
misbehave on the last night of school, creating
difficulties in supervision. No additional supervision was provided.
13. That the Respondent erred in including the charge
of supplying alcohol to students as grounds for
dismissing the Appellant. The charge relates to an
incident which occurred more than three years ago
and which was dealt with by the Respondent as
they saw fit and settled at the time. It is not open
to the Respondent to raise this matter as justification for the Appellant's dismissal three years from
the date the offence occurred.
14. The Appellant had only worked for the Respondent for four months at the time the allegations of
supplying alcohol to students were made against
him.
15. That on no other occasion since the Appellant was
reprimanded for permitting students to consume
alcohol had the Appellant permitted this to occur
again.
16. That the school staff have in the past provided
transport for students to parties, knowing that
alcohol was to be consumed at same.
17. That the school's record of policing and enforcing
school rules has, in the past, been inconsistent and
permissive, particularly in relation to the consumption of alcohol by students.
18. That in respect to the allegation that the Appellant
misused public moneys, in that he cashed a cheque
in excess of the amount authorised and distributed
those funds without authorisation, the Appellant
submits that:
— the Respondent did not stipulate a ceiling on the
cheque; and
— it has been practice in the past to distribute
funds to students for the purpose of purchasing
meals.
19. That the Respondent has breached contemporary
standards of industrial relations practice in that
with the exception of the reprimand given to the
Appellant in 1987, the Appellant was not given
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prior warning of his perceived shortcomings, or
that his employment was under threat.
It follows that he was also not given the
opportunity to improve or offered training or some
other form of assistance to overcome his perceived
shortcomings.
20. The Appellant, in the company of other staff,
accompanied students attending the Country
Week Programme held in Perth in July, 1989. It
is alleged the Appellant failed to collect students
involved in the Programme from the Perth
Superdrome at the arranged time.
The Appellant rejects this criticism as unjustified on the grounds that he had ensured that
alternative arrangements were in place for the
transportation of the students concerned. These
arrangements were communicated to the School's
manual arts teacher, Mr Moir. The incident
appears to have arisen as a consequence of a
breakdown in communication not fairly attributable to the Appellant.
21. Ontheweekendofthe15andl6September 1990,
the Appellant collected six bags of manure for his
use, whilst accompanying students on a fund
raising project. The project involved collecting
and bagging manure donated to the school by a
local farmer for sale at some later date.
The school had offered the Appellant 14 bags
of manure for the time he had worked on his
rostered day off, on or about the 30 June 1990. At
the time of the incident complained of, the
Appellant was owed six bags of manure, which he
duly collected during his break for lunch on that
day.
22. The Respondent attributes difficulty in reconciling funds spent by the Appellant during the
school's 1990 Country week Programme to the
Appellant's poor record-keeping.
The Appellant contends that the discrepancy
which was ultimately accounted, was traced to an
error on the part of another member of staff.
Evidence was adduced from witnesses supporting the
points 1 — 12 above and also points 14—16. The Board notes
that point 6 refers only to the Agricultural wing and perhaps
overstates the position given that a Physical Education
specialist was appointed to the teaching staff. No comment
is made on point 20 and 21 because they relate to trivial
matters which by their inclusion tainted the employers'
dealings with Mr Martin from the outset. To the outside
observer the allegations put to the employee on his
suspension have the flavour of an attempt to dredge up every
possible misdemeanour which might justify the attitude that
was now being taken.
In relation to point 13. Mr Lubout's argument is well
based. Whatever the level of misconduct alleged in July
1987, the matter was closed when all of 1988 was allowed
to pass without further complaint, report, comment or
feedback of any kind in relation to performance. The
seriousness of the incident would seem, on the balance of
probability, to have been overstated in any case.
The appellant's evidence was that he had supplied the
students with cans of 'Special Lite", a beverage purchased
from a delicatessen. The employer's response to the
Association seems to suggest in paragraph 3 that it had been
thought that a stronger ale had been supplied but in any
event it was illegal to supply the light beverage. Mr Lubout
referred the Board to extracts from the Liquor Licensing Act
1988 which suggested that no offence is involved in
supplying to a juvenile a beverage which contains less than
1.15% alcohol.
If the submission of Mr Lubout is correct then the whole
of paragraph 3 of the Ministry letter (supra), in terms of
providing a justification for the conclusion that Mr Martin
lacked sound judgement and a duty of care, assumes an air
of nonsense.
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Point 17 calls for some comment from the Board. The
totality of the evidence does not support the appellant's
assertions. The most reasonable overview was contained in
the evidence of Mr Hounslow and Mr Morton. The
residential wings of the agricultural schools undertake a
difficult task in circumstances which seem to almost
guarantee a high incidence of problems. The schools have
the task of requiring adherence to a somewhat rigid code of
behaviour which all too often is quite alien to or at odds with
the freedoms, or perhaps licence, enjoyed by some students
in their homes and remote rural communities.
The evidence before us suggests that the administration
of the Denmark Agricultural School has laid down a set of
rules and attempted to police them with no more or less
success than any other school. It should be remembered that
the student group consists almost entirely of males in the
15 — 18 year age range. Where the school rules and their
application might seem to be slack, one should view the
situation in the context of the ethos and background of the
students. It is a residential facility being run, after all, not
a penal institution.
It is appropriate at this point to remark upon the standards
apparently set by the employer in its expectations of Mr
Martin as a residential supervisor.
Much was made of the meetings and developmental
activities organised and encouraged by the Ministry so as
to assist the supervisors to better understand and perform
their roles. This was all praiseworthy activity but it does not
address the basic problem that there is apparently no Job
Description Form or precise selection criteria in existence
for the position of Residential Supervisor. A salary level has
been allocated at Level 1.1 and through some accident of
good fortune at least two persons of the character and calibre
of Messrs Hounslow and Morton sought the appointments.
These men, who appeared as witnesses in the proceedings,
are of mature age and bring with them an attitude and life
experience which ideally suits them to working with young
people. It would be fanciful to suggest that a properly
documented position classified at Level 1.1 would ordinarily
be filled by persons of the Hounslow/Morton genre.
Fully qualified school teachers with the maturity gained
from some eight years of experience are paid at a rate
equating approximately to Public Service Level 4.1. It
appears to us that in many aspects of his work, Mr Martin
was expected by his employers to display similar sound
judgement and perform duties of a similar nature to those
undertaken by teachers. He attended one excursion to Perth
as a member of staff and on another occasion it appears that
he was the organiser or leader of the party. Certainly the
funds were in his hands and he was taken to task for having
difficulty in reconciling the cash on return to Denmark and
having borrowed $80 for his own use. One point that
emerges is the difficulty which must be experienced by any
officers organising and leading school excursion parties, in
relation to handling cash and cheques and making necessary
incidental payments. Another point is that clearly on the
occasion of excursions to Perth, Mr Martin could see that
it was acceptable practice to hand money to students so that
they might purchase food and drink.
Against the background of his experiences during the
Perth excursions, it is little wonder that Mr Martin felt
comfortable with cashing a cheque at the Chinese Restaurant
for an amount sufficient to leave him with cash to hand to
the students so that they might purchase pizzas to complete
their meal. The cashier co-operated in cashing the cheque
for an amount larger than the bill, a far from unusual practice
among members of the general public in their social
activities. It was indeed a cheque drawn on the school
account but it was open as to the amount and it was clearly
given to the appellant for the purpose of taking the boys to
Albany for a meal.
Reference was made to a Ministry handbook on Administrative and Financial control, wherein detailed instructions
are set out for the proper handling and recording of public
moneys. In the absence of a duty statement requiring
residential supervisors to deal with financial matters it does
not seem reasonable to expect Mr Martin to have a working
knowledge of the instructions in that handbook.
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The evidence presented to the Board on the subject of the
Chinese restaurant excursion reveals that the appellant,
albeit a willing volunteer, was placed in an invidious
position. The source of the funding was a matter of
controversy; with the students, or at least some of them,
taking the view that it was their own money and they had
every right to 'blow the whole $500' on the trip to Albany
if they wished. Mr Skipper had an opposite view but he was
apparently unwilling to put his real thoughts directly to the
boys. In their presence he told Mr Martin that they should
have their appetites fully satisfied, while separately and
privately he instructed Mr Martin 'not to go overboard". A
total of $300 was spent and as it turned out that figure must
have been sufficiently 'overboard' to cost Mr Martin his job
because it was from that point of irritation that the
disciplinary proceeding was launched.
Mr Smith, the Principal, interviewed Mr Martin and noted
his responses, as a result of which he says that he
recommended dismissal. It appears that the final decision to
terminate the contract was made by the Chief Executive
Officer as a result of a recommendation from Mr Krieg.
Industrial fairness or natural justice would suggest that at
some stage in the decision making process the employee
should have at least been given the opportunity of coming
face to face with and perhaps putting a plea for leniency to
someone who had the authority to make a decision or
recommendation in his favour.
The question of the appellant's failing to provide
supervision on 8 November 1990 was satisfactorily resolved
in the Board's view by the evidence of the appellant, Mr
Hounslow and one of the students who had been present.
The use of a school rifle during the vacation was
characterised by the Ministry as an offence under the
Firearms Act and not to be tolerated. The evidence is that
Mr Martin was placed in charge of the school's firearm
training programme and the only keys to the rifle storage
locker were held by him and the school cleaner.
There was little indication that the Principal or Mr
Skipper had any day to day knowledge of the use and safe
keeping of the rifles, nor is there any evidence of the
appellant having received any instruction or direction as to
what was expected of him in this regard. He had not sighted
the Ministry's Corporate Firearms Licence.
His plausible explanation was that he took the rifle to his
farmland block to check on its operation and accuracy with
some target practice. The licence, which was tendered in
evidence, authorises Mr Martin to use any of four identified
rifles "in the course of his employment generally". In light
of the explanation given by the appellant in evidence and
unchallenged during proceedings it is difficult for the Board
to conclude that an 'intentional breach of the terms of the
Ministry's firearms licence' indeed occurred.
The final point on Mr Lubout's list has been referred to
earlier. The evidence is that Mr Martin did indeed borrow
$80.00 for his personal use and this is a serious offence in
ordinary circumstances. In the context of an officer carrying
out duties above and beyond his 'job description' and being
given $1,000 in cash along with a handful of open cheques
with which to lead an excursion, the offence can be seen in
a somewhat softer light. It took a few days to reconcile the
financial records but the task was satisfactorily completed
and there was no attempt to conceal any of the detail. One
might speculate as to whether, in any practical sense, it is
possible for the organiser of a week long school excursion
to do the task, supervise the students for twenty four hours
each day and conform strictly to the requirements of the
Financial Administration and Audit Act.
At the end of the day it is the view of the Board that the
appellant has not had 'a fair go all round' so his appeal must
be upheld. As we noted in our initial statement, the question
of Mr Martin's suitability for employment as a residential
supervisor remains unanswered. In the absence of a duty
statement or selection criteria the assessment standards
become a matter of subjective judgement which will vary
with the personality of the assessor. That of itself is not an
insurmountable barrier. Suitability for Denmark might not
necessarily be identical with suitability for Cunderdin or
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Narrogin. The important point is that it is an established
principle of sound personnel management that the employee
is entitled to know what is expected of him. He is entitled
to be advised of his perceived shortcomings (counselled)
and to be given reasonable opportunity to improve his
performance. If he does not measure up then his contract
may be terminated without fear of interference by an
industrial tribunal.
That principle of course does not apply to gross
misconduct warranting summary dismissal.
As we said at the close of the hearing, it may turn out that
Mr Martin is judged to be unsuitable at the end of 1991 and
if his contract is then terminated he will have at least had
the benefit of every opportunity to prove his worth.
Appearances;
Mr R. Luboul appeared on behalf of the Appellant.
Ms C. Gardner appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Guy Robert Martin
and
The Honourable Minister for Education.
No. PSAB 12 of 1990.
BEFORE PUBLIC SERVICE APPEAL BOARD:
COMMISSIONER J.A. NEGUS, Chairperson.
Mr C. FLOATE, Member.
Ms J. BOWDEN, Member.
29 April 1991.
Order.
HAVING heard Mr R. Lubout on behalf of the Applicant
and Ms C Gardner on behalf of the Respondent, the Public
Service Appeal Board, pursuant to the powers conferred on
it under the Industrial Relations Act 1979 hereby orders —
1. That the appeal be upheld and Mr Martin s
contract of employment be reinstated without loss
of benefits with effect from 5 January 1991.
2. That Mr Martin is to be re-imbursed for the extra
expenses involved in his being required to vacate
the accommodation which was provided as part of
his conditions of employment.
3. That Mr Martin's work performance is to be
monitored and managed with regular counselling
interviews by the Principal of the Denmark
Agricultural School, who is to report on the
process to the District Superintendent once in each
calendar month.
AND
4. If the Chief Executive Officer of the Education
Ministry is unable, for reasons of genuine concern
for the care and welfare of students, to agree to
reinstate Mr Martin at Denmark then he is to be
offered a permanent position, acceptable to him in
the Albany district, in any area of public sector
employment at salary Level 1.5.
(Sgd.) J.A. NEGUS.
[L.S.]
Commissioner.
Chairperson of the Board.
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21/02/91
25/02/91
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27/02/91
12/03/91
19/02/91
20/02/91
20/02/91
28/02/91
25/02/91
21/10/89
18/02/91
21/10/89
21/10/89
21/10/89
18/02/91
18/02/91
18/02/91
18/02/91
21/10/89
26/02/91
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RECLASSIFICATION APPEALS - continued
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Reclassified
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Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
Dismissed
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Dismissed
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Dismissed
Dismissed
Dismissed
Dismissed
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Dismissed
Dismissed
Dismissed
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Gary John Holland
David Andrew Stephen
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Grace Jacqueline Zilko
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Mr Greg Lew
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Faye Goulas
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Result
Dismissed
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SCHOOL TEACHERS
TRIBUNAL—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
State School Teachers Union of W.A. (Inc.)
and
Minister Assisting the Minister for Education with TAFE
(No. T CR 16 of 1990)
GOVERNMENT SCHOOL TEACHERS TRIBUNAL
COMMISSIONER S.A. KENNEDY, CHAIRPERSON
MS N.F. REEVES, MEMBER
MS B.A. DORNAN, MEMBER.
7 May 1991.
Order.
WHEREAS the Applicant has now advised that it wishes to
discontinue this application;
Now therefore the Government School Teachers Tribunal
pursuant to the powers conferred by the Industrial Relations
Act 1979, hereby orders —
That this application is withdrawn by leave.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.
Chairperson,
Government School
Teachers Tribunal.
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