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ACT—INTERPRETATION OF—continued

! Appeal against decision of Full Bench (72 WAIG 25) dismissing an appeal against the decision of the Commission making a new

award——Appellant argued Full Bench erred in failing to hold that Commission had denied natural justice re findings about the

motives of Appellant in retiring from Agreement when there was insufficient evidence and Appellant was not afforded the

opportunity to make submissions or lead evidence—First Respondent argued it could be reasonably apprehended that the

Cornrission would have considered the issues and that the findings were open to it—Industrial Appeat Court reviewed the LR.

Act, Wage Fixing Principles and found that though the retirement and failure to co-operate was squarely before the Commission

the Appellant’s motives were not and so were not open to evaluation—IAC further found Full Bench erred in its understanding

of Steads case by not considering whether notification of the Appeliant that its motives were on issue it would have made any

difference to the decision—Upheld and Remitted—R.R.LA. v. AMWS.U. and Others—IAC Appeal No. 32 of

1991—Nicholson J., Wallwork J., Owen J.—15/01/93—Iron Ore Mining ....ccccoevevimeicnnnininiiinser s e snsssasasnes 1993
Application for a new award to cover entertainers making live performances—Applicant union argued there were problems in securing

reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents

argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional

coverage—Respondents further argued no sufficient merit had been established for award to issue—Commission reviewed

authorities and found jurisdiction and merit to make an award—Commission divided matter to deal with terms and conditions

in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for

Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum

wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered

Accordingly—A.E.W.A. v. Playback Theatre and Others—No. A18 of 1989—Kennedy C.—4/6/93, 23/8/93 and 27/8/93—

ERETTAIRITENL .ovoviiviuiviiimseiessinierisiitss et s s esst et res s bt st s eb e bbb e b e b e b s s b b et s as b ab SRR SR 4 H o8 S a e bon et R R e b s RS ba s ba b b eh bR bnasasbes 2391
ZApplication for declaration that Unjons membership rule is deemed the same as Federal Counterpart Body and Alteration of rule

re Committee of Management—remitted from Industrial Appeal Court (72 WAIG 2741)—Full Bench reviewed 8.71 and §.72

of Industrial Relations Act and found that the qualifications for membership of the Applicant and Federal branch were

substantially the same—~Full Bench found no requirement to gazette intended rule change and allowed time to prepare

submissions re no union rule enabling alterations of rules—1In Supplementary Reasons majority of Full Bench found Applicant

had taken reasonable steps to inform members of right to object and reasonable opportunity to do so—Granted—A.P.E.A.—No. .

1583 of 1991—Sharkey P., Halliwell S.C, Negus C.—08/04/93 and 10/09/93-—URIONS ...ocvrerreververurnrersesncsesmssssasmessnssssresioss 2665
3Appeal against Decision of Board of Reference (73 WAIG 1594) re assessment of amount of ordinary pay for purposes of long

service leave entitlements—Appellant argued BOR failed to give sufficient reasons for decision, wrongly stated the question

to be decided and failed to decide claim made—CICS reviewed authorities, CIPPLSL Act, heard Appeal in stricto sensu and

found the BOR applied the provisions of CIPPLSL Act to the agreed facts and reached the correct conclusion as a

result—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Portable Paid Long Service leave Payments

Board—Appeal No. 914 of 1993—Halliwell 8.C., George C., Parks C.—28/09/93—Construction . 2670
2Appeal against decision of Commission (73 WAIG 1352) re reinstatement on the grounds of unfair dismissal-—Application fo

extension of time for instituting appeal—Appellant argued appeal involved serious issues of fact and law delay was slight and

it would be harsh to penalise the Appellant for an omission arising out of a misunderstanding between its representatives—Full

Bench amended Respondent—Full Bench reviewed authorities and found on majority that, having regard to all factual

circumstances, the history of the proceedings, the conduct of the Applicant/Respondent during and after those proceedings, the

consequences for the parties and the ‘‘vested right to retain the judgement” no inequity was done to the Appellant in refusing

the application—Dismissed—Tip Top Bakeries v. TW.U.—Appeal No. 844 of 1993—S8harkey P., Coleman C.C., Halliwell

8.C.—17/09/93—Food and Beverage Manufacture eeerearerieesersereseiiIatetosbteebeesar s e R b ean E e s bt seAReSaaREseaar e e R R aerabearaverensresin 2659
Application for reinstatement on the grounds of unfair dismissal and application to dismiss substantive application—Applicant

claimed that repercussions of IAC Coles/Myer decision effectively wiped out previous contractual entitlements claim and

prompied re-application—Respondent argued length of time between termination and claim was too long and it was not in public

mterest to deal with matter—Commission found that Applicant had not shown good reason why, 18 months after event, the

Commission should entertain the claim—Dismissed—Taylor TB. v. §.G.S. Australia Pty Ltd—Nos. 977 and 1115 of

1993——Beech C.——30/11/93—Wholesaling Farm PIOGUCE ...cocvioiciiiiiiiniiit it cerevcne s ertnasissrassnsenerssssssssssrmessssssaessssesanssesas 3483
! Appeal against decision of President (73 WAIG 254) re orders relating to the conduct of union committee of management and its

business—Respondent argued notwithstanding the fact that each resolution of the committee of management may not be capable

of being struck down as a matter of law the President was able to look at the conduct of the majority and the way in which

they conducted the affairs of the union and decide that the resolutions as a whole could not stand—Appellant argued President

acted without or in excess jurisdiction and erred in law in various respects—IAC reviewed authorities, LR. Act 1979, Union

Rules and found the failure of the committee of management to elect a chair for each meeting did not necessarily result as a

matter of law in the invalidity of the resolution passed by the committee and that nothing in 5.66(2) empowered the President

to declare the resolutions of the meeting as null and void—IAC further found it was open to the President to conclude that the

industrial officers were in fact organisers—But not that the Acts including award variation approved of the industrial officers

and the acting secretary were void—Upheld and Orders Quashed and Varied Respectively—IAC Appeal No. 2 of 1993—Carter

L.B. and Others v. Drake M.A. and Others—Rowland J., Nicholson/Anderson J.J.—~14/10/93—Unions ......cueccvmvrniercricenens 3308
2Application to alter union rules re name and eligibility continued from (73 WAIG 563, 1232, 1471 and 1764)—Applicant Union

argued alterations to rules would bring the eligibility rule of the Applicant in line with that of the LTU, that it was consistent

with the objects of the LR. Act, the public interest and there was a community of interest between the persons covered by the

existing eligibility rule of the Applicant and those set out by the proposed rules—LTU, objecting, argued proposed new name

would confuse the Applicant with itself and that the new rule was almost identical to its existing constitutional rule—Employer

Objector argued relevant employees were currently eligible for membership of other unions and that there was potential for

demarcation disputes and that it would adversely prejudice the industrial relations of the objector and the employees—Other

objecting employers argued that there were not ‘‘good reasons’” consistent with the objects of the LR. Act to permit registration

of the eligibility rule and that the LTU was not in disarray to such an extent that it no longer functioned properly—Other objectors

withdrew—Full Bench reviewed authorities, union rule, the relationship between the Applicant and its federal counterpart body,

the state of the LTU, the ability of the Applicant and LTU to serve its members, standards of evidence, and found that there

was negligible averlapping with unions other than the LTU~—Full Bench further found a substantial number of persons wished

to be eligible to be members of the Applicant, that the Applicant and its federal counterpart body were the predominant

organisations in the hospitality and tourism industry to which the extended coverage was sought and the LTU was not—Full

Bench plainly found good reasons to allow application despite overlapping, no evidence of likely disputation and that the name

change was not likely to mislead or be deceptive—Full Bench also gave reasons to do with matters of adjournment and sufficient

interest to lodge objections—Granted—F.M.W.U—No. 1167 of 1992—Sharkey P., Negus C., George C.-—17/2/93 and

15/11/93—Unions bbb et et s be s er et se bbb eba s 3342

ALLOWANCES—
Application to vary award re increase in Motor Vehicle Hire Allowance—Respondents argued with changes of second subclause
currently classifying motor vehicles allowances should be paid under 2 age of vehicle ranges—Commission found on evidence
that increases sought were warranted and motor vehicle clause should be amended in terms claimed by Applicant-—Granted—
F.C.U. v. Bailiffs Office, Perth and Others—No. 1457 of 1992—Parks C.—4/6/93—Community Services (Bailiffs) ....c........ 30
Application for variation to General Order re location allowances—CICS found on evidence that there had been an increase of 1%
in the Consumer Price Index and that the allowances should be adjusted to reflect this increase—Granted—T.L.C. v. Chamber
of Commerce and Industry and Others—No. 943 of 1993—Fielding C., Kennedy C., Parks C.—14/7/93—Private Industry . 1989
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ALLOWANCES-—continued

Application to vary award re expense related allowances by consent save question of operative date-—Applicant union argued that
the variation should commence from the same date as the corresponding variation to the National Building and Construction
Industry Award-——Respondent employers opposed any retrospectivity—Commission found that the specific application of this
award to the amendment, being for expenses already incurred during the preceding 12 months, provided special circumstances
to award date as claimed—Granted—C.M.ET.8.W.U. v. Transfield WA Pty Ltd and Others—No. 118] of 1993—Besch
Crm27/09/93—CONSITUCHON. vvuvvvuerereees et eecencis b s sase e e se e sss s st ssasas s s b ne b srms s R s Reb o4 serbassacassbesmeseamensnsatansans

Application to vary award re increase in expense related allowances—Applicant union sought retrospective operativ
date—Respondent argued that it would be unfair to parties of state award for operative date to be same as federal award as the
federal award had not been similarly varied-—Commission found that Applicant’s operative date would not achieve consistency
across any given building site—Granted in Part—C.M.E.T.S.W.U. v. Bell Basic Industries Ltd and Others—No. 1182 of
1993—Beech C.—22/09/93—Building .....c.cecen.en FO RSO UUPTORRROIN e e enaes

Application to vary award re expense related allowances—Applicant union sought operative date the same as counterpart federal
award-—Respondent argued each case depended on its own circumstances—Commission found that expenses had already been
incurred during preceeding 12 months and was a well established nexus—Granted—C.M.E. T.S.W.U. v. Adsigns Pty Lid and
Others—No. 1183 of 1993—Beech C.—22/09/93—Building et eneseens

Application to vary award re insertion of Production Employee classification and mooring allowance—Applicant union sought to
cover an employee who, with minimum or no supervision, performs all of the tasks assigned including mooring, unmooring,
rigging and other sea work—Respondent argued that it was inappropriate to provide an allowance for mooring duties in addition
to the existing wages structure already provided for in the award—Commission found on evidence that based on a 12 hour shift,
an appropriate sum would be $24 per shift for each shift or part thereof and granted retrospectivity to the initial lodgement of
the application—Ordered Accordingly—A.W.U. v. Dampier Salt (Operations) Pty Ltd and Others—No. 1225 of 1992—Gregor

allowance——Commission found no reason to not allow order to issue but service pay should reflect amounts in company’s copy
of award and adjusted totals accordingly—Granted—Hamersley Iron Pty Limited v. AW.U. and Others—No. 1220 of
1993—Fielding C.—29/09/93——MININE ..oooiiniiiiirriiiniirieis sttt s r e aa e s b ssa st s s e s et e r s asaeb s st s re e s e srsenis

ANNUAL LEAVE—

Application for allegedly denied contraciual entitlements re wages, pro rata annual leave and payment in lieu of two weeks notice
and dismissals—Respondent argued that nothing was stated in contract in regards to payment of 2 weeks pro rate annual
leave—Commission found on evidence claim for wages for work performed and annual leave were made out—Oranted in
Part—Reilly G.M. v. Aust Asian Feeds Pty Ltd—No. 217 of 1993—Beech C.—27/5/93—Stock Feeds .....oevivmevnrnnrnnninnne

Complaint re alleged breach of award—Complainant Union sought payment for accrued untaken annual leave and pro rata leave
pursuant to the award—Industrial Magistrate found undisputed evidence in favour of Applicant—Granted—F.P.F.ALLU. v.
Jackobin Holding Pty Ltd t/a Total Jarah—Complaint No. 221 of 1992—Black S.M.—26/05/93—Furniture Manufacturing .

Complaint re breach of Annual Leave General Order—Complainant argued that it was entitled to payment in lies of annual leave
when employment terminated—Defendant argued that no employee relationship existed as Complainant was a principal not
employee—Industrial Magistrate found on evidence in favour of Respondent—Dismissed—Koivisto J.W. v. Barrett Koivisto
Scatena Pty Ltd—No. SCP 33 of 1993—ArchiteCtural SEIVICES .eccvererrreereriniisieiresessesrentesiasasasessesessessisseesnssmssssnsasseseessaens

APPEAL—
2Application for alteration of union rules re eligibility for membership (continued from 73 WAIG 563, 1232 and 1471)—TWU
withdrew objection following amendment of application—Applicant argued solicitors and *‘Acting Secretary”’ had no authority

to act on behalf of the FLAIEU and that an appeal to the Industrial Appeal Court had no effect because it was incompetent—Full
Bench reviewed matters before the President, IAC, Regulation 6 of the Industrial Arbitration Act (WA Industrial Appeal Court)
Regulations 1980 and found the order of the President subject of the appeal remained valid but unenforceable therefore no order
prevented the objection of the FLAIEU being treated as valid—Full Bench granted in part application for further and better
particulars—Full Bench further found it was not for it to determine whether an appeal to the Industrial Appeal Court was
competent or not and that therefore the stay of proceedings under Regulation 6 of the IAC Regulations operated—Ordered
Accordingly and Adjourned—F.M.W.U—No. 1167 of 1992—Sharkey P., Negus C., George C.—25/6/93—Unions .............
Appeal against speaker of Legislative Assembly and President of Legislative Council to terminate employment—~Applicant argued
that dismissal arose from his opposition to another contractor’s work with Legislative Council and defamation against
him—Respondent argued that a thorough investigation was undertaken and management was not satisfied with his responses

to questions regarding a sum of money and suspected dishonesty—PSAB found on evidence that poor management style and
interpersonal skills, not technical competence, led to dismissal—PSAB found some elements of unfairness but on the totality

of evidence there was ample good reason to exercise the right to terminate the contract—PSAB further found that Applicant

was due a back dated salary increase and 3 months pay in lieu of notice—~Granted in Part—Davids M. v. Hon. Mike Barreit

JP, MLA and Another—PSAB 14 of 1992—Negus C., Musson/Farrar—13/7/93~—Government AGMInNiStration .......e..eeeces
Appeal against decision of State Government Insurance Commission re termination of employment—Appellant argued that her
dismissal was harsh and unfair because confusion surrounded the circumstances by which certain insurance proposals were
rejected by the employer and thus deducted from her running total of successes—Respondent argued dismissal was due to
employee’s low performance level and had been counselled no less than 8 times—PSAB found on evidence that constant
problems arose as a result of Appellant’s lack of attention to detail and administrative follow-up, that Appellant had breached
F.A.A. Act rules and numerous complaints were received from customers and therefore the Respondent’s decision was not
unfair—Dismissed—Foster B. v. 5.G.U.C.—No. PSAB 16 of 1992—Negus C., Sivewright/Williams-—24/6/93—Insurance .
2Appeal against decision of Commission (72 WAIG 2836) re contractual entitlements—Commission found on the authority of an
IAC decision delivered after the Full Bench had reserved its decision that there was no jurisdictional to hear the matter on appeal

or at first instance and it was its duty to entertain the jurisdiction point—Dismissed—Keating Dr P.—Biotech International
Limited—Appeal No, 1588 of 1992——Sharkey P., Halliwell S.C., Salmon C.—25/6/93—Bio Technology ...........cccevrereverenns
2Appeals against decision of Commission (73 WAIG 397) re dismissed contractual entitlements and unfair dismissal claims—Full
Bench found amended claim was not properly before the Commission and the claim at best sought contractual entitlements after

the termination without seeking reinstaternent at the same time—Dismissed—Michael I.M. & Another v. Ridgeway B.W. and
Others—Appeal Nos. 177 & 178 of 1993—Sharkey P., Coleman C.C., Halliwell S.C.—6/7/93—EI€CHTONICS ...cevvreerrererverevsnne
TAppeal against decision of Commission in Court Session (72 WAIG 2529) re refusal to grant leave to appeal out of time against
decision of Long Service Leave Board of Reference—IAC reviewed authorities and found on evidence that the Appellant failed

to establish the necessary chain of transmission of Services and having regard to the weakness of the Appellant’s case the
dismissal of the application did not give rise to an injustice—Dismissed—Ryan R.J. v. Hazelby K.N. and Lester t/a Carnarvon
Waste Disposals—IAC No. 13 of 1992—Kennedy C., Rowland J., Nicholson J.—27/5/93—Waste Disposal .......cccecveurirrinens
!Appeals against decision of Full Bench (73 WAIG 225) re redundancy payments based on implied term in contract of
employment—Appellant argued Commission had no jurisdiction to deal with the matter—IAC reviewed authorities, Sections
7,23 and 29 of the L.R. Act and found absent any industrial dispute and a claim to reinstate a dismissed employer the Commission

did not have jurisdiction to deal with the common law contact between an ex-employer and ex-employee—Upheld—Coles Myer

Lt t/a Coles Supermarkets v. Coppin K.F. and Others—IAC No. 3, 4 and 5 of 1993 Kennedy J., Rowland J., Nicholson
J—9/6/93—Retail ....cvceririrriererenieene . RN
2Appeal against decision of Commission (73 WAIG 1865) re contractual entitlements—Application to alter grounds of appeal—Full
Benchreviewed authorities and found no questions of policy, waiver or estoppel were material and it was the duty of an appellate
court to eniertain a plea as to jurisdiction at any stage even if the point was not raised in the court below—Granted—S8GS
Australian Pty Ltd v. Taylor T.—Appeal No. 35 of 1993—Sharkey P., Gregor C., Kennedy C.—29/6/93—Wool
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APPEAL~——continued .

Appeal against decision of Public Service Commissioner to dismiss employee—Appellant argued that employment was as a

permanent employee with a fixed term appointment—Respondent argued that as matter was result of a fixed term contract

expiring at the end of term and therefore there was no dismissal to invoke the Boards jurisdiction—PSAB reviewed LR. Act

and found on evidence that renewal or extension was a term of employee’s contract and that he should be dealt with as if

misconduct finding had not been made and be reinstated so that consideration of extension of employment could be

made—Upheld—Metaxas J. v. P.5.C.—No. PSAB 9 of 1993—Negus C., Chinnery/Rea—16/6/93—Public Administration .. 1961
Appeal against decision of Commission (71 WAIG 2655) re additional redundancy payments—Appellant argued that Commission

erred in law in finding that it had jurisdiction to award payment to dismissed employees without an order for reinstatement as

per Pepler’s Case and Kounis Case and that the federal award standard for redundancy applicable in the plastics industry was

that of the TCR provisions where there was no such evidence—Full Bench reviewed authorities and found on evidence that

as the case was a claim for redundancy after termination of contract of service, there was no industrial matter therefore no

jurisdiction to award payment—Upheld and Decision Quashed—F.M.W.U. v. Gromark Packaging Pty Ltd—Appeal No. 1568

of 1991—Sharkey P., Negus C., George C.—30/07/93—Plastics ......covevvuvvreriererennns rreereee et en e ae et te s e saren 2005
Appeal against decision of Totalisator Agency Board to terminate employment for alleged gross neglect of duty—Respondent

employer argued that Appellant was charged with breaching the TAB Betting Act and sought payment of a shortfall in the

agencies funds—PSAB found on evidence that Appellant was aware of his employers instructions and attitude to credit betting

and conducted himself in a way which repudiated the contract of service therefore summary dismissal was neither harsh nor

unfair—Dismissed—Hamersley G. v. Totalisator Agency Board—No. PSAB 11 of 1993—Negus C., Sivewright/Reynolds—

18/8/93—BEHNE .vvevunrrrssnrssssmseesesssessesnesesssenessasemasssesossassissssessssssssissasssssssons ettt ar s 2598
Cross Appeals against decision of Commission (73 WAIG 1865) re denied contractual entitlements—-Appellant employer argued

that Commission’s order at first instance was made without jurisdiction as per Coles Supermarkets v. Coppin and Others in

that there was no industrial matter and no claim for reinstatement—Respondent argued that it would be inequitable for the Full

Bench to hear appeal whilst orders of the Commission were flagrantly disobeyed—Respondent further argued that Commission

had erred in fact or law which went to the amount ordered to be paid—Full Bench reviewed authorities and found on evidence

that it could not enforce the order, that as the contract of employment had ceased there was no jurisdiction to hear claim—Upheld

and Dismissed—SGS Australia Pty Ltd v. Taylor T—Appeal Nos. 35 of 1993 and 72 of 1993—Sharkey P., Gregor C., Kennedy

C.—12/08/93—Wool . 2328
Appeal against decision of Commission (73 WAIG 1336) re denied contractual entitlements——Appellant sought an extension of time

within which to file an application to extend time and appeal book—Full Bench found that there was not sufficient prejudice

suffered by the Respondent therefore adjournment should be granted—Adjourned Sine Die——Pampus Pty Ltd t/a Lancet

Scientific and Surgical Supplies v. Weir D.N.—Appeal No. 770 of 1993—Sharkey P., Halliwell S.C., George

C.—27/08/93—Scientific and Surgical SUPPHES ......oovevvmriiinrivirieinie e
Appeal against decision of Industrial Magistrate (unreported) re breach of award—Appellant employer argued that the decision to

not grant an adjournment was a miscarriage of the discretion of the Industrial Magistrate—Full Bench found on evidence that

the injustice to the Appellant in not having the matter heard was outweighed by the injustice occasioned to the Respondent in

not having the matter completed in a reasonable time—Dismissed—Jackobin Holdings Pty Ltd t/a Total Jarrah v.

F.P.F.A.L.U.—Appeal No. 934 of 1993—Sharkey P., Coleman C.C., George C.—06/09/93 FUrniture ......cocovrvnivecranrerininens 2334
Application for stay of order re denied contractual entitlements pending appeal to Full Bench—President found appeal was not

instituted in time and therefore had no jurisdiction—Dismissed—Tri Star Group Pty Ltd v. Ball D.J—No. 1033 of

1993—Sharkey P.—02/09/93—Business Management SEIVICES .....ooviruirriirmrinriniiciniiniensetssnisisis s ar e ssanass " 2353
Appeal against decision of Commission (73 WAIG 1798) re award variation for redundancy provisions—Appellant argued that

Commission erred in law in hearing and deciding matter as Respondent was not an organisation named as party to award

therefore it had no standing to bring application and it was bound to apply wage fixing principles—Full Bench reviewed

authorities and found on evidence that Respondent was not able to submit application, that Commission was bound to give effect

to wage fixing principles which should have been referred to Commission in Court Session as a special case and therefore appeal

must fail-—Upheld and Decision Quashed—Albany Plasterers and Others v. B.T.A. and Others—Appeal Nos. 975 and 982 of

1993—Sharkey P., Coleman C.C., George C.—12/08/93—Building ....ccovvveerrnircrcirinmnniiisiniinsiniire it snes 2307
2Appeal against decision of Industrial Magistrate (unreported) re breach of award—Appellant argued Industrial Magistrate erred in

denying an adjournment contrary to natural justice, finding the defendant was bound by the award, failing to consider whether

an exclusion in the definitions clause applied and in ordering payment for the total claim—Full Bench reviewed authorities and

found an injustice had occurred such as to enable the Full Bench to interfere—At speaking to the minutes the Respondent argued,

inter alia, that Full Bench should review its decision or that a question of law was raised and the President should state a case

to the Industrial Appeal Court—Full Bench found Respondent was attempting to argue an appeal and that the appeal was fully

heard, determined and decided upon—Upheld and Remitted—Grade Pty Ltd (Formerly World Enzymes Pty Ltd) v. McCorry

G., Department of Productivity and Labour Relations—Appeal No. 1390 of 1992—Sharkey P., Fielding C., Negus C.—04/05/93

and 03/08/93—Retail and WHOIESAIE TTAAE ....cooveriiviciiiciii e e st s b sae s e b a0 0 2014
2Appeal against decision of Commission (72 WAIG 2872) re compensation payment for unfair dismissal—Full Bench reviewed

authorities and found that the real crux of the matter was that the Commission acted contrary to the ratio decidendi of decisions

of the Industrial Appeal Court—Full Bench found until the Industrial Appeal Court reviewed the past decisions then the

Commission was bound by those cases—Dismissed—Nappy Happy Service v. F.M.W.U.—Appeal No. 1592 of 1992—Sharkey

P., Negus C., Kennedy C.—27/07/93—Laundry and Drycleaners ...t s s 2007
2Appeal against decision of Commission (73 WAIG 412) re reinstatement to a lower grade position on the grounds of unfair

dismissal—Appellant argued Commission erred in various finding of fact, in failing to properly apply the law in respect of

misconduct, in failing to give sufficient weight to the public interest in whether the Respondent was a fit and proper person

to hold office in the police force and having found that the actions of the Respondent required severe disciplinary action, by

substituting the opinion for that of the Appellant—Full Bench reviewed authorities, Police Force Regulations and Police Force

Act 1892 and found it was open to the Commission to find on video and oral evidence that there was no premeditation to the

assault but that finding did not dispose of the Commission’s duty to consider and give proper weight to those factors arising

out of the assault—Full Bench further found that the Commissioner of Police did not abuse his statutory duty and it was not

for the Commission to look at what was done in the light of punishment as it did—Upheld—Minister For Police and Another

v. Smith D.J—Appeal No. 149 of 1993—Sharkey P., Coleman C.C., Fielding C.—27/08/93—Police Service ...
2Appeal against decision of Commission (72 WAIG 2613) dismissing claim for reinstatement on the grounds of unfair

dismissal—Appellant argued Commission erred in finding relating fo a car accident, failed to account for all facts and erred

in finding that the Respondent did not act with harshness or oppression towards the Appellant—Full Bench found Commission’s

failure to find that a denial of representation was unfair was not an error which should result in finding the dismissal unfair

and no procedural unfairness in not making certain specifications in letters of dismissal—Full Bench further found that findings

relating to inter alia failure to comply with directions, provide books and reports were open on the evidence—Dismissed—

Macale D.M. v. Ngowar Aerwah Aboriginal Corporation—Appeal No. 1491 of 1992—Sharkey P., Halliwell §.C., Fielding

C.—22/07/93—Health and COMMUINILY SEIVICES .evcvviiriiriiiiininisiiiisiis ittt sres s sbesses e sassnssbessesassnsssssinessasssstare 2000
1Appeal against decision of Full Bench (72 WAIG 25) dismissing an appeal against the decision of the Commission making a new

award—Appellant argued Full Bench erred in failing to hold that Commission had denied natural justice re findings about the

motives of Appellant in retiring from Agreement when there was insufficient evidence and Appellant was not afforded the

opportunity to make submissions or lead evidence—First Respondent argued it could be reasonably apprehended that the

Commission would have considered the issues and that the findings were open to it—Industrial Appeal Court reviewed the LR.

Act, Wage Fixing Principles and found that though the retirement and failure to co-operate was squarely before the Commission

the Appellant’s motives were not and so were not open to evaluation—IAC further found Full Bench erred in its understanding

of Steads case by not considering whether notification of the Appellant that its motives were on issue it would have made any

difference to the decision—Upheld and Remitted—R.R.LA. v. AMWS.U. and Others—IAC Appeal No. 32 of

1991—-Nicholson J., Wallwork J., Owen J.—15/01/93—1Iron Ore Mining .......cocecevuevniriinensnnnn .
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APPEAL—continued
Appeal against decision of Public Service Commissioner r¢ termination of employee for alleged misconduct—Respondent employer
argued that employee had attempted to cover up his serious demeanours and was left with no alternative but to dismiss
Appellant—PSAB found on evidence there was no corrupt intent or profit from the misconduct, that Appellant had an
unblemished record of service and ordered that he be given the strongest possible sanction short of dismissal—Upheld—Marek
-J. v. Public Service Commission—PSAB10 of 1993—Negus C., King/Treymant—27/08/93—FiSheries ......c.eerererreemsemerersen 2870

Appeal against decision of Commission (72 WAIG 2859) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant union argued that the Commission erred in fact or in law in finding that the Respondent was entitled to
summarily dismiss employees when there was no sufficient evidence that the fight was one of serious enough nature to render
the employees liable to dismissal and potential to disrupt harmony of the village—Full Bench reviewed authorities and found
on evidence that the altercation was a serious one, that although it did not create disharmony in the village it was such that
amounted to rejection of the contract of employment—Dismissed—A.W.U. v. Argyle Diamond Mines Pty Ltd—Appeal No.
1525 of 1992—Sharkey P., Halliwell S.C., Parks C.—24/09/93—Mining R

Appeal against decision to surmarily dismiss employee for misconduct—Applicant claimed that he was unaware of Code of Conduct
and use of wife’s promotional firm was due in good faith as main concern was to hire best promotional group—Respondent
argued that as employee had breached Code of conduct and was ‘prima facie’ a criminal offence and there now existed a total
lack of trust dismissal was warranted—PSAB reviewed authorities and found on evidence that by Respondent dismissing
employee after Minister’s decision for formal reprimand and options to resolve conflict were given the dismissal was unfair
but was not persuaded that reinstatement should occur as position was lost in Respondent’s restructure—PSAB further found
that employee should be compensated in amount equal to 6 months salary—Granted in part—Denver D. v. WA P.M.A.—PSAB
15 of 1993—Public Service Appeal Board—14/09/93-—Market Research Services (Public AdminiStration) ........ccousevevvesvenees 2866

2Appeal against decision of Commission (73 WAIG 1626) re dismissed claim over speed and manning of mutton chain—Appellant
argued Commission denied natural justice by not allowing submissions, examination of witness or opposing evidence on areport
received as evidence—Appellant further argued Commission did not completely hear matter and failed to issue minutes of
proposed order and reasons for decision—Respondent conceded Appeal—Full Bench reviewed authorities and found that there
had been a denial of natural justice and that the appropriate remedy was to quash the decision—Upheld—W.AM.C. v.
AM.E.LE.U~Appeal No. 890 of 1993—Sharkey P., Coleman C.C., Gregor C.—05/08/93—Meat .......cccsrveerirericrmnmesessaene 2655

3Appeal against Decision of Board of Reference (73 WAIG 1594) re assessment of amount of ordinary pay for purposes of long
service leave entitlements—Appellant argued BOR failed to give sufficient reasons for decision, wrongly stated the question
to be decided and failed to decide claim made—CICS reviewed authorities, CIPPLSL Act, heard Appeal in stricto sensu and
found the BOR applied the provisions of CIPPLSL Act to the agreed facts and reached the correct conclusion as a
result—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Portable Paid Long Service Leave Payments
Board—Appeal No. 914 of 1993—Halliwell S.C., George C., Parks C.—28/09/93—COnStruction........eereresreessseussnoresnsrnsncss 2670

2Appeal against Decision of Commission (71 WAIG 582) re new Award, remitted from Industrial Appeal Court (73 WAIG 1993)
to consider the correct principle and test on whether the Commission at first instance could not possibly have come to any other
conclusion—Appellant argued test in Steads’ case could only be satisfied if the Wage Fixing Principles bound the Commission
to impose the conditions previously contained in an Industrial Agreement—Full Bench found that the Commission erred as
discretion to come to another opinion existed and that the whole order was null and void whether appealed in whole or in
part—Upheld and Quashed—RRIA v. AMWSU and Others—Appeal No. 436 of 1991—Sharkey P., Coleman C.C., Gregor
Cor23/08/93—MININE voviiiriritiieicie it s bbb em bR R b R a R SRR R bbb R s a s e ARt e s 2646

2Appeal against decision of Commission (73 WAIG 1352) re reinstatement on the grounds of unfair dismissal—Application for
extension of time for instituting appeal—Appellant argued appeal involved serious issues of fact and law delay was slight and
it would be harsh to penalise the Appellant for an omission arising out of a misunderstanding between its representatives—Full
Bench amended Respondent—Full Bench reviewed authorities and found on majority that, having regard to all factual
circumstances, the history of the proceedings, the conduct of the Applicant/Respondent during and after those proceedings, the
consequences for the parties and the “‘vested right to retain the judgement’’ no inequity was done to the Appellant in refusing
the application—Dismissed—Tip Top Bakeries v. TW.U.—Appeal No. 844 of 1993—Sharkey P., Coleman C.C., Halliwell
$.C.—17/09/93—Food and Beverage Manufacture . 2659

! Appeal against decision of Full Bench (72 WAIG 1282) to uphold appeal against decision of Industrial Magistrate (71 WAIG 207)
following remittal from Industrial Appeal Court (71 WAIG 2259) to hear and determine matters subject of complaints—
Appellant argued Full Bench made errors of principle in deciding there was insufficient evidence to justify Industrial Magistrate’s
findings and matter should be remitted to Industrial Magistrate or Full Bench—IAC reviewed authorities and found although
it was not necessary to know precisely what the employee received per week for all her work it was not determinative of the
Appeal—IAC further found having regard to the insufficient evidence to establish the hourly rate paid by the Respondent, the
long history of the litigation, and relative insignificance of the complaints to which evidence of taxation paid was irrelevant,
there was little justification in remitting the matter—Dismissed—McCorry G. v. Como Investments Pty Ltd—Appeal No. 7
of 1992—Franklyn J. (A.P.)/Nicholson J/IPP J.—23/10/92—Hotels and Restaurants 2643

2Cross Appeals against decision of Industrial Magistrate (unreported) re breaches of award—Appellant employer argued that
Industrial Magistrate erred in finding that employee was a cashier and not a receptionist—Appellant further argued that Industrial
Magistrate erred in failing in respect of each complaint and each week of each complaint to make the necessary findings of
fact or law on the essential elements necessary to establish each such complaint in respect of each week of
employment—Respondent argued that penalties imposed were manifestly inadequate in regard to seriousness of the breaches
and that Industrial Magistrate erred in finding that payment to the employee in excess of the rates prescribed was a mitigating
factor—Full Bench reviewed authorities and found on evidence that Industrial Magistrate erred in imposing multiple penalties
for the one breach and imposed the one penalty in lieu of the 68 penalties—Upheld—Como Investments Pty Lid v. McCorry
G.—Appeal Nos. 1133 and 1164 of 1990—Sharkey P., Fielding C., George C.—19/10/93—HoSpitality......cccrercrererusirisnereres 2925

2Appeal against decision of Commission (73 WAIG 1900) re reinstatement on the grounds of unfair dismissal—Appellant argued
Commission erred in finding that the Respondent was dismissed when offered alternative employment or that it failed to have
sufficient regard to the established principles in exercising the power of reinstatement—Full Bench found no term in contract
of service re transferability and that the dismissal was summary—Full Bench found, though the order was within jurisdiction,
the Commission miscarried in its discretion to order re-employment—Upheld—Real Estate Institute of W.A. Inc. v.
F.C.U—Appeal No. 939 of 1993-—Sharkey P., Halliwell S.C., Beech C.—23/11/93—Property SErvices .......c.enrerrserirerens 3316

ZAppeal against decision of Industrial Magistrate (73 WAIG 2473) re failure to pay wages for public holiday pursuant to award—Full
Bench gave reasons for extending time to file and serve appeal book—Appellant argued Industrial Magistrate erred in finding
no reasonable excuse for absence on day prior to public holiday—Majority of Full Bench reviewed authorities and found
employee absented himself contrary to award and acting pursuant to a union mattered not—Dissenting opinion found employee
not absent from work before public holiday—Dismissed—A E.EF.E.U. v. Chei Australia Pty Ltd—Appeal No. 1286 of
1993—Sharkey P., Halliwell S.C., Fielding C.—2/12/93—Construction 3336

ZApplication for substituted service (incorporating notice in newspaper) and extension of time to lodge appeal books—Appellant
argued cost of serving all parties was unwarranted and unjust—Full Bench found an order was necessary and expedient for the
expeditious and just hearing and determination of the matter—Granted—Burswood Resort (Management) Limited v. Actors
Equity—No. 1283 of 1993-—Sharkey P., Beech C., Parks C.—15/11/93—Accommodation, Cafes and Restaurants .......c.e.eus. 3313

2Appeal against decision of Commission (73 WAIG 1600) re contractual entitlements—Full Bench gave reasons for ordering
adjournment, leave to apply for costs due to adjournment and that justice required extension of time to lodge appeal—Full Bench
found case not distinguishable from Coles/Myer—Upheld—Tri Star Group Pty Lid v. Ball D.J—Appeal No. 1032 of
1993—Sharkey P., Halliwell 8.C.—Beech C.—22/9/93 and 3/11/93—Computer Services 3334
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! Appeal against decision of Full Bench (73 WAIG 1458) re contractual entitlements—Respondent conceded appeal but argued JAC

had no jurisdiction to make any order in relation to the sum held in a joint bank account pursuant to the Presidents” order as

there was no appeal against the stay—IAC found interlocutory order made in the case of an appeal against an order the

Commission made without jurisdiction is void—Ordered Accordingly—Gail Force Manpower Services Pty Ltd and Another

v. Pozzi R—IAC Appeal No. 15 of 1993—Kennedy J., Rowland J., Franklyn J.—16/9/93—Marketing and Business

Management Services ...ooovvviieninna. e e et d et s s cnaeerae e 3307
2Appeal against decision of Commission (73 WAIG 1612) re denied contractual entitlements—Respondent argued contract of service

was on foot when application was filed due to payment of benefits on termination—Full Bench reviewed authorities, applied

Coles/Myer decision and found there was no jurisdiction—Upheld—O’Connor T. and Sons Pty Ltd v. Sakal H.J.—Appeal No.

936 of 1993—Sharkey P., Gregor C., Beech C.—26/11/1993—Construction Trade Services ..........couuerrrverersrensne 3333
ZAppeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance—Appellant argued, inter alia, the

Commission erred in finding taily should be increased despite the fact the slaughtering system was not 100% efficient—Further

Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in

receiving a DOSHWA evidence without allowing submissions on it—Respondent argued earnings of employees were actually

increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings

or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain

meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative

under the award but to say that the tally was not to be negotiated—Full Bench paid no attention to the loss of earning as required

under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that

no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders

in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A.M.LE.U.

v. Clover Meats—Appeal No. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product

MANUFACTUTING 1ooviiiriiriisicriirisesinne st sesessssesaosesessosasbestsssissetssssssrsrssansssasasessasessens 3322
! Appeal against decision of President (73 WAIG 254) re orders relating to the conduct of union committee of management and its

business——Respondent argued notwithstanding the fact that each resolution of the committee of management may not be capable

of being struck down as a matter of law the President was able to look at the conduct of the majority and the way in which

they conducted the affairs of the union and decide that the resolutions as a whole could not stand—Appellant argued President

acted without or in excess jurisdiction and erred in law in various respects—IAC reviewed authorities, LR. Act 1979, Union

Rules and found the failure of the committee of management to elect a chair for each meeting did not necessarily result as a

matter of law in the invalidity of the resolution passed by the committee and that nothing in S.66(2) empowered the President

to declare the resolutions of the meeting as null and void—IAC further found it was open to the President to conclude that the

industrial officers were in fact organisers—But not that the Acts including award variation approved of the industrial officers

and the acting secretary were void—Upheld and Orders Quashed and Varied Respectively—IAC Appeal No. 2 of 1993—Carter

L.B. and Others v. Drake M.A. and Others—Rowland J., Nicholson/Anderson J.J.—14/10/93—UnioNs ......cc.cveeerrrrercerorirenne 3308

AWARDS—

Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—In Supplementary
Reasons, Respondent argued that changes to the skill levels would be required and the union had refused to amend any aspect
of the structure—CICS found on evidence that Appendix A should be varied to accommodate changes to clarify the skill
adaptors, that it was not prepared to issue a timeframe to review all clerical classifications and ordered arrangements for
implementation and payment where increases result from the new classification structure—Ordered Accordingly—F.C.U. v.

Bunning Bros. Limited and Others—nos. 1579C, 1583C and 1584D of 1989(R2)—Coleman C.C., Negus C., Parks
C.—25/6/93—Clerical 1768

Application to be joined as parties to awards—Commission was satisfied that those named unions should be added to reflect the claim
as filed—Granted—S.D.A. v. Premier of Western Australia and Others—Nos. 342, 344-348 and 351 of 1993—Kennedy
C.—8/6/93—Wholesale 1836

Application to vary award re increase in Motor Vehicle Hire Allowance—Respondents argued with changes of second subclause
currently classifying motor vehicles allowances should be paid under 2 age of vehicle ranges—Commission found on evidence
that increases sought were warranted and motor vehicle clause should be amended in terms claimed by Applicant—Granted—

F.C.U. v. Bailiffs Office, Perth and Others—No. 1457 of 1992—Parks C.—4/6/93—Community Services (Bailiffs) ....

Application to vary award re insertion of redundancy provision—Commission was asked to determine as preliminary points whether
the matter should be referred to a Commission in Court Session and that matter should be adjourned to await developments
in the Federal Commission or listed with another party in that Commission—Application was adjourned and relisted for
hearing—Commission further heard evidence from both parties as to what definition was more pertinent to the building industry
and found that the wider meaning of redundancy although not as literal as that in the federal award should apply—Ordered
Accordingly—B.TA. v. Adsigns Pty Lid and Others—No. 1686 of 1990—Beech C.—4/6/93—DBuilding .....c.cccorvrurrreerrnnnes 1798

Application for interpretation of definition of non-working day in Clerks’ (Hotels, Motels and Clubs) Award—Respondent sought
to amend definition by deleting ‘part-time’ so ‘non-working day’ was recognised as any day where employee was unavailable
to perform ordinary hours of work—Union argued that part-time employees should not be denied traditional privilege equivalent
to day workers for holiday falling on Saturday or Sunday and being observed on Monday or Tuesday-—Commission found an
evidence that amendment to include both part-time and full-time employees did not alter status of ‘non-working day’ and
definition of ‘paid holiday’ was to remain as a named holiday-—~Granted—F.C.U v. Commercial Hotel and Others—No. 1582B
of 1989 (R2)—Parks C.~19/7/93-—Pubs, Taverns and Bars (Clerical)

Application to vary award re horizontal pay scales—Applicant union argued that the implementation of merit promotion clearly was
integral to the introduction of overlapping pay scales—Respondent argued that the operative date for the application of
performance increments should be later to allow management systems to ensure integrity of the appraisal-—Commission found
on evidence that the overlapping pay scales would see increments being expressed separate from the salary rates—Ordered
Accordingly—W.AP.U. v. Minister for Police—No. P10(3) of 1991—Kennedy C.—14/7/93—P0lCE ..vrverervreeerrererrsesreraans 2048

Application to vary award re Special Conditions—Applicant employers argued that in relinquishment of special rights and associated
benefits it removed the justification to vary the $9.00 wage component which would be absorbed into wage
increases—Respondent union argued that the application was motivated by pecuniary interest-—Commission found on evidence
that both parties wrongly viewed the status of the Clause in terms of the wage component being dependent on the flexibility
trade-offs however agreed with the employers that the $9.00 component was an anachronism-—Granted—F.D.U. v. Woolworths
(WA) Ltd and Others—No. 269 of 1993—Parks C.-—11/8/93—Retail 2435

Application to vary award re Special Rates and Provisions—Applicant unions sought to increase allowances due to additional
responsibilities imposed on Government employees who are required to act as nominated electrical workers—Respondent
employers argued that any increase should be based on indexation movements—Commission reviewed Regulations and
definition of “‘nominated electrical worker’” and found that there was insufficient evidence before it to decide whether the
allowance should be abolished and included in the classification or accommodated under existing classification
definitions—Commission further found that the existing allowance should be increased to reflect State Wage Case
Decisions—Ordered Accordingly—A EE.F.EU. and Another v. Hon. Minister for Works and Others—No. 440 of
1991—George C.—11/8/93—Electricity 2439

Application to vary award re Transfers and Relieving—Applicant employer argued that the changes reflected a review of the
conditions applying to public servants which have been endorsed formally in the relevant award-—Respondent union argued
that the employers’ proposals amounted to an attempt to reduce conditions of employment in this area—Commission found
on evidence that the link with public service standards did not go to standards of accommedation in relation to the employees
concerned and found it appropriate to insert provisions within the amendment for genuine choice of alternatives—Ordered
Accordingly—W.AF.B.B. v. UF.U~—No. 128 of 1993—Kennedy C.—23/08/93—Emergency Services ........cecueevrneerarene 2443
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AWARDS—continued

Application for stay of order re award variation pending appeal to Full Bench—Appellant employers argued that balance of
convenience lied with it as there were a large number of employers who employed a large number of employees and the recovery
of payments made in the event that the appeals succeeded was an impractical exercise—Applicant further argued that the trust
deed had not been amended and there was an element of retroactivity—Respondent unions argued that a lengthy delay had
already being paid into the fund—Full Bench reviewed authorities and found on evidence that a stay should be granted only
insofar as it entitled employees who are bona fides dismissed for misconduct or refusal of duty—Ordered Accordingly-—Albany
Plasterers and Others v. B.TA. and Others—Nos. 1055 and 1091 of 1993—Sharkey P.—04/08/93—Building .......cccorervrnseee 2028

Appeal against decision of Commission (73 WAIG 1798) re award variation for redundancy provisions—Appellant argued that
Commission erred in law in hearing and deciding matter as Respondent was not an organisation named as party to award
therefore it had no standing to bring application and it was bound to apply wage fixing principles—Full Bench reviewed
authorities and found on evidence that Respondent was not able to submit application, that Commission was bound to give effect
to wage fixing principles which should have been referred to Commission in Court Session as a special case and therefore appeal
must fail—Upheld and Decision Quashed—Albany Plasterers and Others v. B.T.A. and Others—Appeal Nos. 975 and 982 of
1993—Sharkey P., Coleman C.C., George C.—12/08/93—Building ...cccoecrverermvnimrenrererserscsessenss 2307

Application to vary award re changes in working arrangement, increase functions of integrated work group and additional
classification level by consent—Applicant argued that extra selected skills gained from the changes in operation warranted an
additional classification level for mine transport services—Commission found significant net additions to work requirements
warranted the new additional classification—Granted—Hamersley Iron Pty Limited v. A.W.U.—No. 927 of 1993—Fielding
Com12/08/93—I10N OFC ...cerrierircierie ettt nsseeesssentrnsessststssetssestssacesssassssnsassessaess . 2460

Application to vary award re overtime provisions—Applicant argued exclusive jurisdiction of PSA might allow improvement in
conditions despite they being contrary to Wage Fixing Principles—Public Service Arbitrator approved only matters agreed upon
by parties—Granted in Part—C.S.A. v. Commissioner, Public Service Commission—~No, P22 of 1992—Negus C.—27/08/93—
Government AAMIRISITAHON ..ovviiriineriisiniiii it isesesessesessessessssssssossesssrres 2430

! Appeal against decision of Full Bench (72 WAIG 25) dismissing an appeal against the decision of the Commission making a new
award—Appellant argued Full Bench erred in failing to hold that Commission had denied natural justice re findings about the
motives of Appellant in retiring from Agreement when there was insufficient evidence and Appellant was not afforded the
opportunity to make submissions or lead evidence—TFirst Respondent argued it could be reasonably apprehended that the
Comunission would have considered the issues and that the findings were open to it—Industrial Appeal Court reviewed the L.R.
Act, Wage Fixing Principles and found that though the retirement and failure to co-operate was squarely before the Commission
the Appellant’s motives were not and so were not open to evaluation—IAC further found Full Bench erred in its understanding
of Steads case by not considering whether notification of the Appellant that its motives were on issue it would have made any
difference to the decision—Upheld and Remitted—R.RIA. v. AMWSU. and Others—IAC Appeal No. 32 of
1991—Nicholson J., Wallwork J., Owen J.—15/01/93—IJron Ore MINING ....covvnreminensinicinninioinsnns s 1993

Application for a new award to cover entertainers making live performances—Applicant union argued there were problems in securing
reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents
argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional
coverage—Respondents further argued no sufficient merit had been established for award to issue—Commission reviewed
authorities and found jurisdiction and merit to make an award—Commission divided matter to deal with terms and conditions
in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for
Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum
wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered
Accordingly——A.E.W.A. v. Playback Theatre and Others—No. A18 of 1989-—Kennedy C.—4/6/93, 23/8/93 and 27/8/93—
Entertaiiment .......cioeiiomiinneesssmsessessesees 2391

Application for interpretation of award re commuted overtime allowance—Applicant union argued that the clause could not be said
to be in any way ambiguous and was designed to compensate fisheries officers for being required to work in excess of prescribed
hours of duty—Respondent argued that only time worked in excess of prescribed hours of duty would count for the purposes
of receiving the 15% allowance—Commission found that the clause was clear and that if the Applicant desired a more liberal
exercise of the C.E.O.’s discretion an application could be lodged to determine precisely the work patterns which should result
gg }tlhe‘ additional 15% being payable—C.S.A. v. Public Service Commission—No. P28 of 1992—Negus C.—15/09/93— 2723
isheries

Application to vary award re expense related allowances by consent save question of operative date—aApplicant union argued that
the variation should commence from the same date as the corresponding variation to the National Building and Construction
Industry Award—Respondent employers opposed any retrospectivity—Commission found that the specific application of this
award to the amendment, being for expenses already incurred during the preceding 12 months, provided special circumstances
to award date as claimed—Granted—C.M.E.T.8.W.U. v. Transfield WA Pty Ltd and Others—No. 1181 of 1993-—Beech
C.—27/09/93—Construction 2695

Application to vary award re increase in expense related allowances—Applicant union sought retrospective operative
date—Respondent argued that it would be unfair to parties of state award for operative date to be same as federal award as the
federal award had not been similarly varied—Commission found that Applicant’s operative date would not achieve consistency
across any given building site—Granted in Part—C.M.E.T.8.W.U. v. Bell Basic Industries Ltd and Others—No. 1182 of
1993—Beech C.—22/09/93—Building 2693

Application to vary award re expense related allowances—Applicant union sought operative date the same as counterpart feder
award—Respondent argued each case depended on its own circumstances——Commission found that expenses had already been
incurred during preceeding 12 months and was a well established nexus—Granted—C.M.E.T.S.W.U. v. Adsigns Pty Lid and
Others—No. 1183 of 1993—Beech C.—22/09/93—Building 2690

Application to vary award re district allowance—Parties sought to increase allowance following General Order on location
allowance—Commission found no reason to not allow order to issue but service pay should reflect amounts in company’s copy
of award and adjusted totals accordingly-—Granted—Hamersley Iron Pty Limited v. A W.U. and Others—No. 1220 of
1993—Fielding C.~29/09/93—Mining .. 2702
Application to vary award re allowances—Applicant claimed increase in meal allowance to reflectchange in CPI for industry bringing
clause up to date and to establish an isolation allowance—Commission examined adjustments and found changes to be within

General Order and the Principles and acceded to request for separate operative dates—Granted—Co-operative Bulk Handling
v. G.H.S.0.A.—No. 1156 of 1993-Fielding C.—06/10/93—Grain Storage 2696

2Appeal against Decision of Commission (71 WAIG 582) re new Award, remitted from Industrial Appeal Court (73 WAIG 1993)
to consider the correct principle and test on whether the Commission at first instance could not possibly have come to any other
conclusion—aAppellant argued test in Steads’ case could only be satisfied if the Wage Fixing Principles bound the Commission
to impose the conditions previously contained in an Indusirial Agreement—Full Bench found that the Commission erred as
discretion to come to another opinion existed and that the whole order was null and void whether appealed in whole or in
part—Upheld and Quashed—RRIA v. AMWSU and Others—Appeal No. 436 of 1991—S8harkey P., Coleman C.C., Gregor
C.—23/08/93—Mining 2646

Application to vary award re insertion of Production Employes classification and mooring allowance—Applicant union sought to
cover an employee who, with minimum or no supervision, performs all of the tasks assigned including mooring, unmooring,
rigging and other sea work—Respondent argued that it was inappropriate to provide an allowance for mooring duties in addition
to the existing wages structure already provided for in the award—Commission found on evidence that based on a 12 hour shift,
an appropriate sum would be $24 per shift for each shift or part thereof and granted retrospectivity to the initial lodgement of

the application—Ordered Accordingly—A.W.U. v. Dampier Salt (Operations) Pty Ltd and Others—No. 1225 of 1992—Gregor
C.—~05/11/93-8alt 2986
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AWARDS—continued
Application to vary award re hours, meal break and wages—Parties sought to increase casual employees’ maximum engagement,
reduce new employees’ minimum daily engagement, allow casual employees to forgo meal breaks, exclude company from Easter
eve overtime, increase wages and superannuation—Commission found that superannuation increase would exceed state wage
principles however other variations were approved and the superannuation claim withdrawn Granted in Part—S.D.A. v. Coles
Supermarket Australia and Another—No. 285 of 1993—Beech C.—20/10/93—Supermarket and Grocery StOres ...ccovuvirernee 2997
Application to vary award re Named Parties to Award, Definitions and Liberty to Apply—aApplicant claimed that variations arose
from a technical requirement to name parties of initial proceeding as parties to the award, incorporate definition of the
Association into the awards and the deletion of Liberty to Apply clause from the Metro Teaching Hospitals Award—Commission
was satisfied that variations sought should issue—Granted—Western Australian Branch of the Australian Medical Association
Inc v. Minister for Health and the Boards of Management of the Metropolitan Teaching Hospitals and Another—Nos. P48 and
P49 of 1993—Fielding C.—05/11/93—Health Services . 3034
Application to vary award re definitions and maintenance employee classification—Applicant employer argued that an error had
occurred in previous orders of the Commission which had changed the level of maintenance employee from one to
three——Respondent union argued that their position on the proper classification had been constant it thought there had been
agreement—Commission found on evidence that a simple clerical error had occurred which should be corrected and the interests
of persons immediately concerned protected—Granted—St John of God Hospital and Others v. FM.W.U.—No. 1301 of
1991—Negus C.—2/4/93—Hospitals and Nursing Homes 3441
Conference referred re claim over terms and conditions of employment relating to a mine site—Respondent argued terms and
conditions presently on site were consistent with common terms and conditions employed by the company across all its mining
sites—Respondent further argued that overall range of disabilities identified were inherent in mining industry and did not warrant
special allowance—Commission found on evidence that as employment conditions had been well established between parties
for many years it could see no reason to interfere—However, Commission found merit on Applicant’s claim for relief of
circumstances at mine site and ordered company to provide and pay for Rest and Recreation Leave after 7 weeks
employment—=Granted in Part—A.W.U. v. Leighton Contractors Pty Ltd—No. CR303 of 1993—Gregor C.—9/11/93—Metal
Ore Mining
Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty
rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the
country—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical
and under Structural Efficiency Principle, applications should proceed-—Respondent union argued that applications were lodged
by a small number of ‘major player’ employers and there was no groundswell of employer sentiment which supported
changes—Respondent union further argued that s.26 must embrace ‘defacto principle’ and applications did not fit within
Principles because of ‘negative cost cutting’~—Commission found on evidence that award be amended to permit seven day week
rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction
in penalty rate was ‘emerging trend’—Commission further found that it could not grant substituted public holiday claim as award
did not have double public holiday provision—Granted in Part—Bunnings Limited and Others v. $.D.A~—No. 1818 of 1991,
1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail Trade 3447
2Appeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance—Appellant argued, inter alia, the
Commission erred in finding tally should be increased despite the fact the slaughtering system was not 100% efficient—Further
Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in
receiving a DOSHWA evidence without allowing submissions on it-—Respondent argoed earnings of employees were actually
increasing and that operation between different abbatoirs were comparable—¥Full Bench found there was a sparseness of findings
or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain
meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative
under the award but to say that the tally was not to be negotiated-—Full Bench paid no attention to the loss of earning as required
under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that
no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders
in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A.M.LE.U.
v. Clover Meats—Appeal No. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product
MANUFACTITINE 1vvvceteeivicienrreereerisesrsveistssnstssssnressonesserestssestsssassessessesesssssssorssesssissesmssnessssssessossonans 3322
Application for a new award to replace two existing awards—aApplicant union sought to cover persons employed in cleaning, catering
and gardening services in private hospital care to the public, residential accommodation for aged or disabled persons as well
as education, training or residential accommodation to intellectually handicapped persons—Employer company sought as a
preliminary issue to be excluded from the operation of the proposed award or to have their respondency set aside pending other
matters and objected on the grounds that it was contrary to the Wage Fixing Principles—Commission found that the definition
of establishments clearly fell within the health care industry which would overcome potential for disputation and subject to
amendment of scope clause, the Applicant union had discharged the onus of establishing that the award should be
granted—Reasons Issued—F.M.W.U. v. Berkeley Challenge Pty Ltd and Others—No. A7 of 1991—Coleman C.C.—3/11/93—
Health and Community Services 3392
Application to vary award re terms and conditions to cover existing conditions of employment and complete two new awards—Parties
argued that the provisions being sought were in line with the Wage Fixing Principles, were within the jurisdiction of the
Commission and had merit—Respondent sought insertion into contract of service clause which empowered the employer to
force resignations of employees aged 60 years or more—CICS found that it did have jurisdiction as there was an industrial matter,
reviewed what conditions currently applied in the award, and determined each claim and gave reasons therefore-—Ordered
Accordingly—S.8.T.U. v. Minister for Education and Another—Nos. T4 and T5 of 1993-—Coleman C.C., Kennedy C., George
C.—27/10/93—Education . .

3490

3362

BOARD OF REFERENCE—
! Appeal against decision of Commission in Court Session (72 WAIG 2529) re al to grant leave to appeal out of time against decision
of Long Service Leave Board of Reference—IAC reviewed authorities and found on evidence that the Appellant failed to
establish the necessary chain of transmission of Services and having regard to the weakness of the Appellant’s case the dismissal
of the application did not give rise to an injustice—Dismissed—Ryan R.J. v. Hazelby K.N. and Lester t/a Carnarvon Waste
Disposals—IAC No, 13 of 1992--Kennedy C., Rowland J., Nicholson J.—27/5/93—Waste Disposal .........ccoovrnmireinercserrvcens 1752
3Appeal against Decision of Board of Reference (73 WAIG 1594) re assessment of amount of ordinary pay for purposes of long
service leave entitlements—Appellant argued BOR failed to give sufficient reasons for decision, wrongly stated the question
to be decided and failed to decide claim made—CICS reviewed authorities, CIPPLSL Act, heard Appeal in stricto sensu and
found the BOR applied the provisions of CIPPLSL Act to the agreed facts and reached the correct conclusion as a
result—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Portable Paid Long Service leave Payments
Board~—Appeal No. 914 of 1993-—Halliwell S.C., George C., Parks C.—28/09/93—Construction .. 2670
Claim re determination of long service leave entitlements—BOR found on evidence that as there was no termination of contract of
service, employment was deemed to be continuous for the purposes of long service leave entitlements—Granted—Hill A.N.
v. Paul Druitt Real Estate Pty Ltd—TFile No. 6 of 1993—Pope/Beech/Uphill—Real Estate 3007
Claim re pro rata long service leave entitlement—BOR found on evidence that as Applicant had only completed 8 years and 5 months
. of service he had not completed the requisite 10 years service to enable pro rata payment—Dismissed—Rideout E. v. Baker
Hughes Australia Pty Lid t/a Exlog Australia—File No, 15 of 1993—Pope/Jones/Beech—16/08/93—Exploration ........... - 3010
Application for long service leave entitlements—Board of Reference found that honorarium paid to Applicant was not a gift for
voluntary work but a yearly payment for prescribed work undertaken—BOR further found that employer/employee relationship
had existed between the parties—Granted—Arlow W.R. v. West Australian Suburban Turf Cricket Association (Inc)—No. 2
of 1993—Pope (DR)., Beech/Uphill—08/06/93—Sport and Recreation ...... 3005
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BOARD OF REFERENCE—continued
Application for pro rata long service leave entitlements—Board of Reference found that as applicant had resigned after period of
7 years and commenced new contract for 5 years it lacked jurisdiction as neither periods of employment were of sufficient length
to provide an entitlement—Dismissed for want of jurisdiction—Taylor P.W. v. Manely Stanwell Holden—No. 24 of
1993—Carrigg (Registrar)., Latter/BIyth—04/08/93 ......ivcceireerivrnninccenrensmseenssrsessesissessstessesessssasssssssssssneesesssssssisssssenssssorass 3011
Claim re calculation of long service leave—Applicant argued that absences from work were approved leave without pay on two
occasions—Respondent argued that it did not grant the leave—BOR found on evidence that Applicant terminated her own
services on the second period of leave therefore accrual for long service leave entitlements should commence from that
date—F.M.W.U. v. St John of God Hospital—File No. 12 of 1993—Carrigg/Latter/Uphill—18/05/93—Health ......c.ccooevruenen 2923
Claim for pro rata long service leave—BOR found on evidence that Applicant’s employment was continuous due to transmission
of business—BOR also found pro rata long service leave should be paid at the salary rate when services were
t'Ie‘:mlirlxated’-—Granted—Tcdorovska S v. Express Travel Pty Lid—File No. 17 of 1993—Carrigg/Jones/Beech—04/08/93— s011
TAVEL ciiviiiiriiiiiiicns st s st et tas She b etk br Rt s e R eRt e R T EeR e R e s asee e ARt erenre e
Application for back payment of allegedly underpaid pro rata long service leave payment-—Applicant claimed payment should have
been made on basis of a salary ‘‘package’’ including annual salary, sum for vehicle, sum for telephone use and statutory
superannuation contributions—Board of Reference also considered impact of Statute of Limitations, District Court action by
Applicant against Respondent, Coles/Myer Decision and Long Service Leave Act as to CICS long service leave General
Order—BOR found that components other than actual salary had not been considered as part of ‘‘gross salary, wages, bonus,
commission **for taxation purposes it is difficult to now accept the argument that they are now part of a rate of pay-—Further,
the definition of ‘‘rate of pay”’ in General Order did not support claim—Dismissed—Marsh K.R. v. Mayne Nickless Limited
and Another—No. 28 of 1993 -Pope (DR)., Beech/Uphill—27/10/93—Transport 3007

BREACH OF AWARD—

Complaint re alleged breach of award—Complainant union argued that Defendant had failed to grant compassionate leave to

employee—Defendant raised issue that under S.83(1) of L.R. Act Complainant did not have standing to lodge complaint as it

was not named party to award—Industrial Magistrate found that as technical point raised by Defendant was valid the

Complainant union was incompetent to lodge application—Dismissed—F.M.W.U. v. St John Ambulance Australia—Complaint

No. 36 of 1993—Brown 8.M.~9/6/93~AMDUIANCE SEIVICES .ivievverviiviverrririeiririreisissisierusssressesssesasersssssssssssnssnsssses 1847
Complaints re alleged breaches of award—Complainant argued Defendant had in separate incidents failed to pay for overtime, to

keep within required casual employment ratio, to keep time and wages records, to pay employees for change of shift work and

had failed to implement a four week break—Defendant argued that casual employees had been paid in accordance to a consent

award, that new payroll system implemented required other particulars to be recorded and that required time and wages record

were available the week after union visit—Industrial Magistrate found that consent award over-rode award when inconsistencies

arose, that on balance of probabilities employment ratio exceeded that in award—Industrial Magistrate further found that

Defendant was not required to maintain both time and wages book and a record and that list with emplryees to four week break

constituted prima facie evidence of breach of award—Dismissed and Granted Accordingly—Textile Clothing and Footwear

Union v. Albany Woollen Mills Ltd—Complaint Nos. 113, 114, 115, 116, 122 and 123 of 1993—Robins 8.M.~~26/8/93—

Textile Product ManufaClUTINE ......coovreenscerraversrresrsrecseresersssssssenosessessessssasesensesensnssesasssrssssssesssesesossaoresss 2477
Appeal against decision of Industrial Magistrate (unreported) re breach of award—Appellant employer argued that the decision to

not grant an adjournment was a miscarriage of the discretion of the Industrial Magistrate—Full Bench found on evidence that

the injustice to the Appellant in not having the matter heard was outweighed by the injustice occasioned to the Respondent in

not having the matter completed in a reasonable time—Dismissed—Jackobin Holdings Pty Ltd t/a Total Jarrah v.

F.P.F.ALU.—Appeal No. 934 of 1993—Sharkey P., Coleman C.C., George C.~—06/09/93 FUITHIUTE ........ccoevreeveierireresunnns 2334
Complaint re alleged breach of award—Complainant Union sought payment for accrued untaken annual leave and pro rata leave

pursuant to the award—Industrial Magistrate found undisputed evidence in favour of Applicant—Granted—F.P.F.ALLLU. v.

Jackobin Holding Pty Ltd t/a Total Jarrah—Complaint No. 221 of 1992—Black $.M.~—26/05/93—Furniture Manufacturing . 2474
Complaint re breach of award—Industrial Magistrate found that complaint was not properly made before the appropriate authority

pursuant to Regulation 3(3) of Industrial Arbitration (Industrial Magistrates) Regulation 1980—Struck Out—T.W.U. v.

Wesfarmers Kleenheat Gas Pty Ltd t/a Kleenheat—Complaint Nos. 74 and 75 of 1993—Cicchini $.M.—19/05/93—Domestic

Appliances Retailing .. . 2480
2Appeal against decision of Industrial Magistrate (unreported) re breach of award—Appellant argued Industrial Magistrate erred in

denying an adjournment contrary to natural justice, finding the defendant was bound by the award, failing to consider whether

an exclusion in the definitions clause applied and in ordering payment for the total claim—Full Bench reviewed authorities and

found an injustice had occurred such as to enable the Full Bench to interfere—At speaking to the minutes the Respondent argued,

inter alia, that Full Bench should review its decision or that a question of law was raised and the President should state a case

to the Industrial Appeal Court—Full Bench found Respondent was attempting to argue an appeal and that the appeal was fully

heard, determined and decided upon—Upheld and Remitted-~Grade Pty Ltd (Formerly World Enzymes Pty Ltd) v. McCorry

G., Department of Productivity and Labour Relations—Appeal No. 1390 of 1992—Sharkey P., Fielding C., Negus C.—04/05/93

and 03/08/93—Retail and Wholesale Trade 2014
Complaint re breach of award—Complainant union claimed that Defendant had failed to pay employee for public holiday—Defendant

argued that under Adverse Weather Clause employee did not have reasonable excuse for absence on previous day and was

therefore entitled to withhold monies—Industrial Magistrate found that employee leaving early under union’s directive prior

to public holiday was not reasonable—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 174—176 of

1993—Heaney S.M.—25/08/93~Electrical Services 2473
Complaint re breach of Annual Leave General Order—Complainant argued that it was entitled to payment in lieu of annual leave

when employment terminated—Defendant argued that no employee relationship existed as Complainant was a principal not

employee-—Industrial Magistrate found on evidence in favour of Respondent—Dismissed-—Koivisto J.W. v. Barrett Koivisto

Scatena Pty Ltd—No. SCP 33 of 1993-—Architectural Services " 2474
Complaints re breach of award—Complainant union argued that Defendant breached Contract of Service clause by withholding

payments of employees wages for refusal to work as directed due to industrial bans—Defendant argued that doctrine *‘no work

as directed no pay”’ applied and justified failure to pay wages—Industrial Magistrate reviewed contracts of employment and

found employer’s requests could not be described as unreasonable—Dismissed—Bowden D, and Others v. W.M.C.—Complaint

Nos. 59 to 64 of 1993—Bromfield S.M.~—18/8/93—Nickel Ore Mining 2471
Complaint re alleged breach of award-—Complainant union argued that Defendant for a period of twenty three consecutive weeks

had underpaid employee in respect of ordinary hours worked over that time—Industrial Magistrate found on evidence that

employee’s true classification was higher than what Defendant alleged and therefore employee was due the difference for the

appropriate time—Proven—F.P.F.A.LU. v. Carey A., Merry P.D. and Merry S.J. t/a Western Master Furniture—Complaint No.

131 of 1993~Black 8.M.—22/90/93—Furniture 2727
Complaint re alleged breach of Commission order—Complaint union claimed that breach of order had resulted from failure to reinstate

employee—Industrial Magistrate reviewed Commission order and found that Defendant’s request for interpretation of the order

was unacceptable and favoured Complainant’s case—Granted—F.P.F.A.L v. TJ. and M.B. Waugh—Complaint No. 273 of

1992—Heaney S.M.—11/08/93—Road Transport 2728
'Appeal against decision of Full Bench (72 WAIG 1282) to uphold appeal against decision of Industrial Magistrate (71 WAIG 207)

following remittal from Industrial Appeal Court (71 WAIG 2259) to hear and determine matters subject of complaints—

Appellant argued Full Bench made errors of principle in deciding there was insufficient evidence to justify Industrial Magistrate’s

findings and matter should be remitted to Industrial Magistrate or Full Bench—IAC reviewed authorities and found although

it was not necessary 10 know precisely what the employee received per week for all her work it was not determinative of the

Appeal—IAC further found having regard to the insufficient evidence to establish the hourly rate paid by the Respondent, the

long history of the litigation, and relative insignificance of the complaints to which evidence of taxation paid was irrelevant,

there was little justification in remitting the matter—Dismissed—McCorry G. v. Como Investments Pty Ltd—Appeal No. 7

of 1992—Franklyn J (A.P.)/Nicholson J/IPP J—23/10/92—Hotels and Restaurants 2643
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BREACH OF AWARD—continued
2Cross Appeals against decision of Industrial Magistrate (unreported) re breaches of award—Appellant employer argued that
Industrial Magistrate erred in finding that employee was a cashier and not a receptionist—Appellant further argued that Industrial
Magistrate erred in failing in respect of each complaint and each week of each complaint to make the necessary findings of
fact or law on the essential elements necessary to establish each such complaint in respect of each week of
employment—Respondent argued that penalties imposed were manifestly inadequate in regard to seriousness of the breaches
and that Industrial Magistrate erred in finding that payment to the employee in excess of the rates prescribed was a mitigating
factor—Full Bench reviewed authorities and found on evidence that Industrial Magistrate erred in imposing multiple penalties
for the one breach and imposed the one penalty in lieu of the 68 penalties—Upheld—Como Investments Pty Ltd v. McCorry
G.—Appeal Nos. 1133 and 1164 of 1990—Sharkey P., Fielding C., George C.—19/10/93-—HOSpPitality..........cerrereeresrsererronne 2925
Complaint re alleged breach of award—Complainant argued that Defendant company had not paid outstanding annual leave
entitlements and reasonable expenses incurred in the course of employment on termination—Defendant argued that employee’s
main duties were those of manager and the award did not apply to him—Industrial Magistrate found on evidence that
Complainant had not proved to the required standard that employee’s duties and employment were such that an award should
apply but considered that if it was necessary to make a finding as to amounts there would no problem in doing
so—Dismissed—McCorry G., DOPLR v. World Enzymes Pty Ltd—Complaint Nos. 192—193 of 1992—Tarr S.M.—23/9/93—
Basic Chemical ManufaCtuling .......uccmiiiniminmeiecisensesssssenisiemiesssssessesesssssstssesossassissssssesesssessnessssassasssses 3466
2Appeal against decision of Industrial Magistrate (73 WAIG 2473) re failure to pay wages for public holiday pursuant to award—Full
Bench gave reasons for extending time to file and serve appeal book—Appellant argued Industrial Magistrate erred in finding
no reasonable excuse for absence on day prior to public holiday—Majority of Full Bench reviewed authorities and found
employee absented himself contrary to award and acting pursuant to a union mattered not—Dissenting opinion found employee
not absent from work before public holiday—Dismissed—A.E.EF.E.U. v. Chei Australia Pty Ltd—Appeal No. 1286 of
1993—Sharkey P., Halliwell S.C., Fielding C.—2/12/93—Construction 3336

CASUAL WORK—
Application to vary award re hours, meal break and wages—Parties sought to increase casual employees’ maximum engagement,
reduce new employees’ minimum daily engagement, allow casual employees to forgo meal breaks, exclude company from Easter
eve overtime, increase wages and superannuation—Commission found that superannuation increase would exceed state wage
principles however other variations were approved and the superannuation claim withdrawn Granted in Part—SDA v. Coles
Supermarket Australia and Another—No. 285 of 1993—Beech C.~—20/10/93—Supermarket and Grocery Stores .........ouwnn. 2997

CLASSIFICATION—

Application to vary awards re Key Minimum Classification Rates under Minimum Rates Adjustment Principle—In Supplementary

Reasons, Respondent argued that changes to the skill levels would be required and the union had refused to amend any aspect

of the structure—CICS found on evidence that Appendix A should be varied to accommodate changes to clarify the skill

adaptors, that it was not prepared to issue a timeframe to review all clerical classifications and ordered arrangements for

implementation and payment where increases result from the new classification structure—Ordered Accordingly—F.C.U. v.

Bunning Bros. Limited and Others—Nos. 1579C, 1583C and 1584D of 1989(R2)—Coleman C.C., Negus C., Parks

C.~—25/6/93—Clerical 1768
Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee was

terminated because he was overweight and refused to accept a reduction in classification—Respondent argued that it had a duty

of care to other employees, that it took all necessary action to assist in the rehabilitation of the employee as well as offer of

alternative employment however this was refused and it was forced to terminate contract of service—Commission reviewed

authorities and found on evidence that there was not an abuse by the employer of its legal right to terminate therefore dismissal

was neither harsh nor unfair—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR90 of 1993—Gregor C.—18/6/93—

Mining . 1873
Conference referred re introduction of broad-banded salary classification system—Applicant association claimed that classification

levels for Chiefs and Deputy Chiefs employed in teaching hospitals was a matter of concern—Respondent argued that no

evidence of work value increase was produced and that Applicant’s claims relied on maintenance of relativitiess—Commission

found on evidence that number of positions situated at extremities of patterns present did not merit special consideration of

further anomalies—Commission reminded parties that aggrieved employees may apply to have their classification reviewed

under S.80E—Dismissed—H.S.0.A. v. Board of Management, Royal Perth Hospital and Others—No. PSA CR73 of

1991—Negus C.—2/8/93—Hospitals 2064
Application to vary award re Special Rates and Provisions—Applicant unions sought to increase allowances due to additional

responsibilities imposed on Government employees who are required to act as nominated electrical workers——Respondent

gméaloyers argued that any increase should be based on indexation movements—Commission reviewed Regulations and

e

nition of ‘‘nominated electrical worker’’ and found that there was insufficient evidence before it to decide whether the

allowance should be abolished and included in the classification or accommodated under existing classification

definitions—Commission further found that the existing allowance should be increased to reflect State Wage Case

Decisions—Ordered Accordingly—A.EE.FE.U. and Another v. Hon. Minister for Works and Others—No. 440 of

1991—George C.—11/8/93—Electricity 2439
Application to vary award re changes in working arrangement, increase functions of integrated work group and additional

classification level by consent—Applicant argued that extra selected skills gained from the changes in operation warranted an

additional classification level for mine transport services—Commission found significant net additions to work requirements

warranted the new additional classification—Granted—Hamersley Iron Pty Limited v. A.W.U.—No, 927 of 1993—Fielding

C.—12/08/93—Iron Ore 2460
Application to vary award re insertion of Production Employee classification and mooring allowance—Applicant union sought to

cover an employee who, with minimum or no supervision, performs all of the tasks assigned including mooring, unmooring,

rigging and other sea work—Respondent argued that it was inappropriate to provide an allowance for mooring duties in addition

to the existing wages structure already provided for in the award—Commission found on evidence that based on a 12 hour shift,

an appropriate sum would be $24 per shift for each shift or part thereof and granted retrospectivity to the initial lodgement of

the application—Ordered Accordingly-—A.W.U. v. Dampier Salt (Operations) Pty Ltd and Others—No. 1225 of 1992—Gregor

C.—05/11/93—Salt 2986
Conference referred re claim for confirmation of permanency-—Applicant union claimed that employee understood that employment

was probationary leading to permanent employment and did not receive any documentary advice to the contrary—Respondent

argued that employee was employed on short, finite contracts in accordance with Circulars and Administrative Instructions

operative at the time—Public Service Arbitrator found on evidence that employee had been continuously employed by the same

Department for more than one year and had received salary increment after performance appraisal—Further, as the employment

confusion was due to administrative neglect the employee was declared to be of permanent status-—Declared Accordingly—

C.S.A. v. Public Service Commission—No. PSA CR22 of 1993—Public Service Arbitrator—06/09/93—State Government

Administration 3001
Application to vary award re definitions and maintenance employee classification—Applicant employer argued that an error had

occurred in previous orders of the Commission which had changed the level of maintenance employes from one to

three——Respondent union argued that their position on the proper classification had been constant it thought there had been

agreement—Commission found on evidence that a simple clerical error had occurred which should be corrected and the interests

og;ersons immediately concerned protected—Granted—St John of God Hospital and Others v. FM.W.U.—No. 1301 of

1991—Negus C.—2/4/93—Hospitals and Nursing Homes 3441
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COMMON RULE—

Application for a new award to cover entertainers making live performances—aApplicant union argued there were problems in securing
reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents
argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional
coverage-—Respondents further argued no sufficient merit had been established for award to issue—Commission reviewed
authorities and found jurisdiction and merit to make an award—Commission divided matter to deal with terms and conditions
in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for
Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum
wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered
Accordingly—A.E.W.A. v. Playback Theatre and Others—No. A18 of 1989—Kennedy C.—4/6/93, 23/8/93 and 27/8/93— 2391
Entertainment .... U OSSOSO OO PO OROYRRTFPROTSRN

COMPASSIONATE LEAVE—
Complaint re alleged breach of award—Complainant union argued that Defendant had failed to grant compassionate leave to
employee—Defendant raised issue that under S.83(1) of L.R. Act Complainant did not have standing to lodge complaint as it
was not named party to award—Industrial Magistrate found that as technical point raised by Lefendant was valid the
Complainant union was incompetent to lodge application—Dismissed—F.M.W.U. v. St John Ambulanze Australia—Complaint
No. 36 of 1993—Brown S.M.—9/6/93-—AMDUIANCE SEIVICES ..euvrrveeerrenrrmrecarrinssersrsesscssssnsessssresstasssssssesssssassssasesssossssess 1847

COMPENSATION—

Application for reinstatement without loss of entitiements on the grounds of unfair summary dismissal—Applicant argued that the
delay in lodging the application was due to efforts in seeking advice from various departments—Respondent argued that
employee had deceived the employer in claiming sick leave whilst she had been observed working in her shop—Commission
found on evidence that Applicant had a medical certificate, there was no proof that she was actually working and ordered
reinstatement, two weeks pay as compensation and that annual, long service and sick leave should be treated as if her service
had been continuous but not counted for calculation of those entitlements—Granted in Part—McBeath L. v. Community

Newspapers—DNo. 723 of 1993—Negus C.—9/7/93—Newspaper 1856
Conference referred re claim for severance payment at rate of four weeks pay per year of service—Commission determined as a
preliminary point whether it had jurisdiction to hear claim—Commission reviewed authorities (Pepler’s Case and the Kounis
Case) and found on evidence that it did not have jurisdiction to hear matter as Applicant was no longer an employee of the

Respondent—Dismissed—F.C.U. v. Bunnings Forest Products Pty Ltd—No. CR500 of 1992—Parks C.—22/6/93—Timber . 1899
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and denied contractual
entitlements—Respondent argued the dismissal was warranted because of serious repercussions from errors in her work and
failure to maintain standards and Applicant’s action since dismissal militated against re-employment--Commission found on
evidence that in all the circumstances the dismissal was unfair and contractual benefits claim not within jurisdiction—
Commission further found compensation should be limited to five weeks pay due to length of time in bringing the case before

’trhe Commission—Granted in Part—Dimovska A. v. Express Travel Pty Ltd—No. 956 of 1992—Kennedy C.—17/07/93— 2481
TAVEL 1otuirieinctsinttentt sttt e s Rt SeeeR R R e e sb bRt
2Appeal against decision of Commission (72 WAIG 2872) re compensation payment for unfair dismissal-—Full Bench reviewed
authorities and found that the real crux of the matter was that the Commission acted contrary to the ratio decidendi of decisions
of the Industrial Appeal Court—Full Bench found until the Indusirial Appeal Court reviewed the past decisions then the
Commission was bound by those cases—Dismissed—Nappy Happy Service v. F.M.W.U.—Appeal No. 1592 of 1992—Sharkey

P., Negus C., Kennedy C.—27/07/93—Laundry and Drycleaners .. et op s s 2007
Appeal against decision to summarily dismiss employee for misconduct—Applicant claimed that he was unaware of Code of Conduct
and use of wife’s promotional firm was due in good faith as main concern was to hire best promotional group—Respondent
argued that as employee had breached Code of conduct and was *prima facie’ a criminal offence and there now existed a total
lack of trust dismissal was warranted—PSAB reviewed authorities and found on evidence that by Respondent dismissing
employee after Minister’s decision for formal reprimand and options to resolve conflict were given the dismissal was unfair
but was not persuaded that reinstatement should occur as position was lost in Respondent’s restructure—PSAB further found
that employee should be compensated in amount equal to 6 months salary—Granted in part—Denver D. v. W.A.P.M.A.—PSAB

15 of 1993—Public Service Appeal Board—14/09/93—Market Research Services (Public Admin) ... 2866

CONFERENCE—

Conference referred re claim for reinstatement on the ground of unfair dismissal—Applicant union claimed that employee was given

permission to remove materials by sub-contractor—Respondent argued that employee did not have permission to remove

materials and admitted to have stolen the goods in an interview with Police—Commission reviewed authorities and found on

evidence that employee was given every opportunity to explain his case before the Respondent and the Respondent had good

reason to reaching the conclusion it did-—Dismissed—A.B.L.F. v. B.M.A.—No. CR100 of 1993—Fielding C.—18/6/93—

COMSITUCHON ©.verevevreeierenitsnce st ssatarsn s s s s s s st rorasessebonsbesbassesssossssonsssersssosasaoss " 1876
Conference referred re allegedly denied contractual entitiement in superannuation benefits—Applicant union claimed that as a result

of employee being misled about eligibility for membership into State Government Superannuation Scheme a denial of substantial

superannuation benefit cccurred—Respondent argued in preliminary hearing that Commission lacked jurisdiction as the matter

was between employee and treasurer not employer and employee—Respondent further argued that employee did have prior

knowledge of the scheme via the information being supplied in employee handbook~Commission reviewed authorities and

found that superannuation issue was an industrial matter and within jurisdiction and that the merits of the case favoured the

Applicant—Granted—F.M.W.U. v. Hospital Laundry and Linen Service—No. CR553 of 1992—Halliwell §.C.—5/11/93—

Laundry Service 1904
Conference referred re dispute over proposals for access to promotion positions—Applicant argued that proposal would remove an

inequity and was fair and reasonable in all the circumstances—Respondent argued that due to a decision of the Annual

Conference, it was precluded from agreeing to any change involving the 1990 Memorandum of Agreement unless rescinded

by ballot—GSTT was satisfied on evidence that there was no reason why the employer should be inhibited from taking the

course it proposed—Granted—Ministry for Education v, S.8.T.U.—Kennedy C., Reeves/Pollard—9/7/93—Education .......... 1967
Conference referred re extension of contract—Applicant union claimed that Respondent’s decision to deny permanency was harsh

and unjust and by refusing to grant permanency had unfairly terminated employment—Respondent argued as employee’s

contract had expired before proceedings were instituted and no employment relationship existed to confer jurisdiction on the

PSA—PSA examined Industrial Relations Act, 1979, reviewed authorities and found that Respondent did not terminate

employment but declined to offer employee further contract of employment therefore it was unnecessary to consider the

Junisdiction question—Dismissed—C.S.A. v. P.S.C.—No. PSA CR60 of 1992—Fielding C.—30/6/93—Dept. Productivity and

Labour Relations 1845
Conference referred re dispute over contract of employment of an employee—Applicant union argued that employee was offered

a job with the company and on that basis resigned from a position to commence work with the company——Respondent argued

that there was no formal contract entered into—Commission reviewed authorities and found on evidence that it did not have

Jurisdiction to issue a declaration of the type sought and which would not resolve the dispute between the parties—Dismissed

for want of jurisdiction—M.E.W.U. v. Clyde Carruthers—No. CR 252 of 1993—George C.—6/8/93—Construction ........... 2091
Conference referred re unfair dismissal—Reinstatement and payment of contractual entitlements sought—Respondent argued that

dismissal occurred when employee struck another employee without reasonable provocation and action was seen as

misconduct—Commission reviewed authorities and found a evidence that as there was no history of violent conduct towards

other employees the dismissal was unfair—Granted—F.M.W.U. v. Cadbury Schweppes Pty Ltd—No. CR19 of 1993—Parks

C.—27/1/93—Food Manufacturing 2093
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CUMULATIVE DIGEST—continued

CONFERENCE-—~—continued
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Respondent argued
that termination was a result of employee assaulting supervisor by pushing him without reasonable provocation which was
viewed as misconduct—Commission found no unfaimess had occurred—Dismissed——A.B.L.F. v. B.M.A.—No. CR253 of
1993—Halliwell S.C.—4/8/93—Construction
Conference referred re introduction of broad-banded salary classification system—Applicant association claimed that classification
levels for Chiefs and Deputy Chiefs employed in teaching hospitals was a matter of concern—Respondent argued that no
evidence of work value increase was produced and that Applicant’s claims relied on maintenance of relativities—Commission
found on evidence that number of positions situated at extremities of patterns present did not merit special consideration of
further anomalies—Commission reminded parties that aggrieved employees may apply to have their classification reviewed
under S.80E—Dismissed—H.S.0.A. v. Board of Management, Royal Perth Hospital and Others—No. PSA CR73 of
1991—Negus C.—2/8/93—Hospitals
Conference referred re claim of unfair dismissal-—Applicant union claimed that consideration should be given to length of time
between incident leading to dismissal and previous occurrence—Respondent argued that dismissal was not unfair as employee
had not only been previously warned but had been counselled for breaches of policies—Commission found on evidence that
on balance, there was no establishment of Respondent’s actions being harsh or unfair—Dismissed—S.D.A. v. Cecil Brothers
Pty Lid t/a Betts and Betts—No. CR229 of 1993—Kennedy C.——10/8/93—Re1ail ....cccoeovivrerireeinrererernrereseesssneerssesessosessenees
Conference referred claim of permanency—Applicant Association claimed that based on policy outlined in circular employee had
expectation of permanent employment and Respondent’s assessment that Applicant was not deserving of satisfactory staff
Assessment Report was misconceived—Public Service Arbitrator found on evidence that as contract of employment ceased by
effluxion of time no claim for unfair dismissal could be made—PSA further found that Respondent’s refusal to complete and
approve Assessment was justified as employee was not working to required level—Dismissed—C.S.A. v. P.S.A.—No. PSA
CR60 of 1992—Fielding C.—20/10/93—State Government AAMIiNISITALON ...c.covvevereierirererertereorsiernsoresseraseresersessssssereresese
Conference referred for hearing and determination re dispute over claim for reinstatement of Leisure Day—Respondent argued that
industrial action by Applicant was in breach of dispute settling procedure—Commission reviewed procedure and found breach
hadkoccildrred-—Dismissed——A.W.U. v. Western Mining Corporation Limited—No. CR159 of 1993—Gregor C.—23/09/93—
NICKEL MIMINE c.viioritiieiieiniscstssisieicresessesienssteressesssnessstosssessesssssossasssestetessssnsentasssesetssseresassossssasssssenss

CONSUMER PRICE INDEX~—
Application for variation to General Order re location allowances—CICS found on evidence that there had been an increase of 1%
in the Consumer Price Index and that the allowances should be adjusted to reflect this increase—~Granted—T.L.C. v. Chamber
of Commerce and Industry and Others—No. 943 of 1993—Fielding C., Kennedy C., Parks C.—14/7/93—Private Industry .

CONTRACT OF SERVICE—

ZAppeal against decision of Commission (72 WAIG 2836) re contractual entitlements—Commission found on the authority of an
IAC decision delivered after the Full Bench had reserved its decision that there was no jurisdictional to hear the matter on appeal
or at first instance and it was its duty to entertain the jurisdiction point—Dismissed—~Keating Dr P.—Biotech International
Limited—Appeal No. 1588 of 1992—Sharkey P., Halliwell 8.C., Salmon C.—25/6/93—Bio Technology ..........cececvrerececrrnns

2Appeals against decision of Commission (73 WAIG 397) re dismissed contractual entitlements and unfair dismissal claims—Full
Bench found amended claim was not properly before the Commission and the claim at best sought contractual entitlements after
the termination without seeking reinstatement at the same time—Dismissed—Michael J.M. & Another v, Ridgeway B.W. and
Others—~Appeal Nos. 177 & 178 of 1993—S8harkey P., Coleman C.C., Halliwell S.C.—&6/7/93—EIectronics ......cccervrvrrerernns

!Appeals against decision of Full Bench (73 WAIG 225) re redundancy payments based on implied term in contract of
employment—Appellant argued Commission had no jurisdiction to deal with the matter—IAC reviewed authorities, Sections
7,23 and 29 of the LR. Act and found absent any industrial dispute and a claim to reinstate a dismissed employer the Commission
did not have jurisdiction to deal with the common law contact between an ex-employer and ex-employee—Upheld—Coles Myer
Ltd t/a Coles Supermarkets v. Coppin K.F. and Others—IAC No. 3, 4 and 5 of 1993 Kennedy J., Rowland J., Nicholson
J.—9/6/93—Retail RO OO OR T EUOOPTOPTTPOTOOIRt

Application for allegedly denied contractual entitlements re wages, pro rata annual leave and payment in lieu of two weeks notice
and dismissals—Respondent argued that nothing was stated in contract in regards to payment of 2 weeks pro rata annual
leave—Commission found on evidence claim for wages for work performed and annual leave were made out—Granted in
Part—Reilly G.M. v. Aust Asian Feeds Pty Ltd—No. 217 of 1993—Beech C.—27/5/93—Stock Feeds ....

Conference referred re allegedly denied contractual entitlement in superannuation benefits—Applicant union claim
of employee being misled about eligibility for membership into State Government Superannuation Scheme a denial of substantial
superannuation benefit occurred—Respondent argued in preliminary hearing that Commission lacked jurisdiction as the matter
was between employee and treasurer not employer and employee—Respondent further argued that employee did have prior
knowledge of the scheme via the information being supplied in employee handbook—Commission reviewed authorities and
found that superannuation issue was an industrial matter and within jurisdiction and that the merits of the case favoured the
Applicant—Granted—F.M.W.U. v. Hospital Laundry and Linen Service—No. CR553 of 1992—Halliwell S.C.—5/11/93—
Laundry Service

Application for allegedly denied contractual entitlemnents re wages and costs for lodging of application—Respondent argued that
employee was paid for 41/2 days, the remaining amount was unpaid however no period of notice was given to the
employer—Commission found on evidence that Applicant had established part of his claim however deducted one day’s pay
in lieu of notice—Granted in Part—Houghton M.W. v. Broken Chains Ministry (W.A.) Inc—No. 338 of 1993—Beech
C.—28/5/93—Sales ..

Application for allegedly denied contractual entitlements re notice of termination and severance pay—Applicant claimed that notice
period of 12 months and severance pay of 10 months would have been reasonable—Respondent argued that under contract of
service a term of more than [ month was unreasonable—Commission reviewed authorities including Peplers Case and found
it was what the Commission as constituted thought was just and reasonable that mattered—Commission further found that
Applicant had not been told of company policies surrounding termination and retrenchment, ordered that the Applicant be paid
for the 12 months notice, provision of a car, superannuation contributions and bonuses gained on sales and gave reasons
therefore—Granted—Taylor T. v. SGS Australia Pty Limited—No. 526 of 1992—Salmon C.—23/12/92—Wo0! .......cccvuenne

Application for allegedly denied contractual entitiements re wages—Applicant argued he had not been fully paid for a certain
period—Respondent argued that Applicant was not an employee of the company but a shareholder and director who received
payments by way of loans—Commission found on evidence that Applicant was an employee however due to the fact that
Commission was unable to determine with any preciseness the amount of underpayment there was no identifiable
remedy—Dismissed—Palmer AF. v. Metro Radiators Pty Ltd—No, 95 of 1993—Parks C.—17/6/93—Spare Parts Retail ...

Application for allegedly denied contractual entitlements re salary and pro rata annual leave—Respondent failed to
appear—Commission was satisfied that Applicant had made out his claim as filed—Granted—Bell A.D. v. Corporate Media
Group Pty Ltd—DNo. 462 of 1993—Beech C.—24/5/93—Media

Application for allegedly denied contractual entitlements re wages—Commission found that as there was no contract of service in
existence there was no jurisdiction for it to hear claim—Dismissed for want of jurisdiction—Wooton G. v. Personalised Tuition
(Soia Seminars)—No. 718 of 1993—Kennedy C.—14/7/93—Personalised Tuition

Conference referred re dispute over contract of employment of an employee—Applicant union argued that employes was offered
a job with the company and on that basis resigned from a position to commence work with the company—Respondent argued
that there was no formal contract entered into—Commission reviewed authorities and found on evidence that it did not have
jurisdiction to issue a declaration of the type sought and which would not resolve the dispuie between the parties—Dismissed
for want of jurisdicion—M.E.W.U. v. Clyde Carruthers—No. CR 252 of 1993—George C.—6/8/93—Construction ............
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CUMULATIVE DIGEST—continued

CONTRACT OF SERVICE—continued

Application for allegedly denied contractual entitlements re wages, annual leave and loading—Commission found on evidence that
as there was no employment relationship afoot and taking into consideration the dicta of the Industrial Appeal Court, there was
no jurisdiction to deal with claim—Dismissed for want of jurisdiction—Todorovska S. v. Express Travel Pty Ltd—No. 957
of 1992—Kennedy C.——30/7/93—TIRVEL .c.orrervrrereriniersmsssmmrirsassesssrssesnsessensisesessssosacssssesssessessssesonsenenssosnen

Conference referred re unfair dismissal-—Reinstatement and payment of contractual entitlements sought—Respondent argued that
dismissal occurred when employee struck another employee without reasonable provocation and action was seen as
misconduct-—Commission reviewed authorities and found a evidence that as there was no history of violent conduct towards
other employees the dismissal was unfair—Granted—F.M.W.U. v; Cadbury Schweppes Pty Ltd—No. CR19 of 1993—Parks
C.—27/7/93—Food Manufacturing . e es .

Application for contractual entitlements re unpaid wages and annual leave—Respondent argued that no employment contract existed
between itself and the applicant—Commission found on evidence that the applicant had not discharged the onus that an
employment contract had existed—Dismissed—Newton R.G. v. Media, Entertainment and Arts Alliance (W.A. Branch)—No.
838 of 1993—Kennedy C.—16/7/93—Media and Entertainment e e s e e r e s e e set et e s s neneenesanerase

Application for allegedly denied contractual entitlements re wages—Commission found that as there was no employment relationship
there was no jurisdiction to hear matter—Dismissed for want of jurisdiction—Gregory L.C. v. Cohen G. and Oliver R. t/a
Graphics Agencies—No. 84 of 1993—Kennedy C.—13/7/1993—Printing

Conference referred re claim for reinstatement without loss of entitlements on grounds of unfair dismissal-—Respondent argued that
employee was dismissed as a result of a degeneration of work relationship with supervisor and that poor work attitude and
behaviour continued after warnings had been given—Commission found on evidence that respondent’s right to terminate was
exercised in a fair manner—Dismissed—F.M.W.U. v. Warton Road Small Animal Hospital—CR689 of 1992—Parks
C.—3/8/93—Animal Welfare . s e sttt nnenas .

Application for reinstatement without loss of entitiements on the grounds of unfair dismissal and denied contractual
entitlements—Respondent argued the dismissal was warranted because of serious repercussions from errors in her work and
failure to maintain standards and Applicant’s action since dismissal militated against re-employment—Commission found on
evidence that in all the circumstances the dismissal was unfair and contractual benefits claim not within jurisdiction—
Commission further found compensation should be limited to five weeks pay due to length of time in bringing the case before
the Commission—Granted in Part—Dimovska A. v. Express Travel Pty Ltd—No. 956 of 1992—Kennedy C.—17/07/93—
TIAVEL 1ottt bt ek bR e b A es e eSS AR AR RSt s s R e sas R b s seneran

that Commission’s order at first instance was made without jurisdiction as per Coles Supermarkets v. Coppin and Others in
that there was no industrial matter and no claim for reinstatement—Respondent argued that it would be inequitable for the Full
Bench to hear appeal whilst orders of the Commission were flagrantly disobeyed—Respondent further argued that Commission
had erred in fact or law which went to the amount ordered to be paid—Full Bench reviewed authorities and found on evidence
that it could not enforce the order, that as the contract of employment had ceased there was no jurisdiction to hear claim—Upheld

and Dismissed—SGS Australia Pty Ltd v. Taylor T.—Appeal Nos. 35 of 1993 and 72 of 1993—Sharkey P., Gregor C., Kennedy

C.—12/08/93—Wool .....
Appeal against decision of Commission (73 WAIG 1336) re denied contractual entitlements—Appellant sought an extension of time
within which to file an application to extend time and appeal book—Full Bench found that there was not sufficient prejudice
suffered by the Respondent therefore adjournment should be granted—Adjourned Sine Die—Pampus Pty Ltd t/a Lancet
Scientific and Surgical Supplies v. Weir D.N.—Appeal No. 770 of 1993—Sharkey P., Halliwell S.C., George
C.—27/08/93—Scientific and SUrZICAl SUPPHES ....cccrvirceererirrissstresesnseiss ettt sessessessessasssesssessrsssessssssssessssssasssessssasssnesssres
Complaints re breach of award—Complainant union argued that Defendant breached Contract of Service clause by withholding
payments of employees wages for refusal to work as directed due to industrial bans—Defendant argued that doctrine *‘no work
as directed no pay’” applied and justified failure to pay wages—Industrial Magistrate reviewed contracts of employment and
found employer’s requests could not be described as unreasonable—Dismissed—Bowden D. and Others v. W.M.C.—Complaint
Nos. 59 t0 64 of 1993—Bromfield S.M.~—18/8/93—Nickel Ore MINING ....ce.vvurrirrierisrenreisirnessesscrssrsssssessssssssossssessossrssssssnns
Application for reinstatement on the grounds of unfair dismissal and contractual entitlements—Tribunal had no jurisdiction as no
contract of employment existed because the offer was not authorised and as no due service had occurred—@G.S.T.T. found on
evidence that actions of Respondent in unilaterally repudiating the contract of employment were unfair and ordered employee
be re-employed and paid contractual benefits equal to 4 months’ salary—Granted—S.8.T.U. v. Minister for Education—No.
T8 of 1993—Kennedy C., Reeves/Pollard—03/09/93—Technical and Further Education .
Application for allegedly denied contractual entitlements re redundancy payments—Respondent argued that the judgements in the
Coles Myer case and its predessors as to the law mean the claim raised was beyond jurisdiction of the Commission as there
was no employment relationship—Commission reviewed authorities and found on evidence that this matter was different from
the cases cited as an employment relationship existed when the application was filed, therefore there was jurisdiction to proceed
for further hearing and determination—Brandler M.F. v. Southern Oceanic Hotels Pty Ltd t/a Observation City Resort—No.
755 of 1993—Kennedy C.—06/09/93—Hospitality
Application for allegedly denied contractual entitlements re unpaid sick leave, supsrannuation contributions and redundancy
payment—Respondent argued that termination was not a redundancy and in the absence of the employment relationship being
re-established with the claim for contractual benefits only, the Commission was without jurisdiction—Commission reviewed
authorities and found on evidence that as there was an employer/employee relationship when the application was filed, that the
circumstances of employees’ dismissal amounted to him being made redundant, an order for payment of abovementioned
benefits should issue—Granted—Harris MW, v. A M.LE.U~No. 296 of 1993—Coleman C.C.—20/09/93—Meat .............
Application for reinstatement on the grounds of unfair dismissal and allegedly denied contractual entitlements—aApplicant claimed
that Respondent had not accepted previous reinstatement had been justified and subjected to higher scrutiny them other
employees—Respondent argued that dismissal was not summary—Commission reviewed authorities and found that employee
had failed to adequately manage and maintain a high service and image of the centre and that lacked jurisdiction to deal with
contractual entitlements—Dismissed-—Candelaria A.D. v, Avel Pty Ltd t/a Timezone—No. 211 of 1993—Parks C.—06/10/93—
Cuiltural and Recreational Services
Application for allegedly denied contractual entitlements re discontinued weekly payments—Respondent argued Applicant was on
Commission after change in business operations—Commission reviewed authorities, **Heads of Agreement’’ and found it was
not possible to conclude that a employee/employer relationship ever existed and as Application lodged after relationship ended
there was no jurisdiction—Dismissed-—Fitzpatrick J. v. Milforo Pty Ltd—No. 874 of 1991—George C.—20/09/93—Marine
Equipment Retailing
Application for allegedly denied contractual entitlements—Applicant also sought unspecified amounts for costs and interest as well
as an indefinite adjournment to allow for other matters before the Commission differently constituted to be concluded—
Respondent argued as a premilinary point that Commission did not have jurisdiction to hear matter as per Coles/Myer decision
in the Industrial Appeal Couri—Commission found on evidence that as there was no employment relationship and not likely
to be one in the future there was no industrial matier and therefore it could not determine claim-—Dismissed—Bills J.C. v. Van
Print Pty Ltd t/a Vanguard Press—No. 508 of 1993—George C.—08/10/93—Printing
Application for denied contractual entitlements—Applicant claimed difference between wages received and amounts specified in his
written contract after negotiated increases—Respondent argued that contract provided that increase was dependent on increased
funding of statutory corporation being approved—Further, by employee continuing employment and making no effort to recover
outstanding debt Respondent claimed it was led to believed that employee had acquiesced to any breach of
contract—Commission found on evidence that as employee had entered into contract with common assumption that new salary
would be paid only to the extent of increased finding it would be inequitable to allow Applicant that part of increase that was
unfunded—Dismissed—Craig L.C. v. Bunbury Aboriginal Progress Association (Inc)—No. 486 of 1993—Fielding
C.—5/11/93—Community Services
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CUMULATIVE DIGEST—continued

CONTRACT OF SERVICE—continued
Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued that there was a
serious issue to be tried in whether the original application could have been amended without the consent of the Respondent
at the time, and whether awarding redundancy payments in line with the Metal Trades standards other provisions of that standard
were taken into consideration—President found that due to friction between parties, the balance of convenience favoured the
Applicant and ordered monies to be paid into a trust account—A.M.LE.U. v. Harris M.W.—No. 1336 of 1993—Sharkey
Piom20/10/93MCAL cevvvvrcreririiirirvensrisessiessisessesesssrsssas e i sas s et e s et s e e s et see s e R et R st e etn s e A Re s s nen e e m e s eat e e bt sebeban e resen
Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued there was a serious
issue to be tried in that as per the Coles/Myer case the appeal would succeed and it would be unjust to have to pay across any
money due to this circumstance—President found that the balance of convenience favoured the Applicant and ordered monies
to be paid into a trust account—Granted—T. O’Connor and Sons Pty Lid v. Sakal H.J.—No. 1247 of 1993—Sharkey
P.22/4/93~—RELAUL SEIVICES .cverveeiiirienrinriresiirisissisesirnnes st ses s r e ass e ss e sae e saeastereresntsesoneseareese srsesesbeansresasesssnsessons
Applications for allegedly denied contractual entitlements re wages, superannuation benefits and losses associated with loss of
opportunity to perform—Respondent argued that the contracts were casual and could be terminated with one weeks’ notice on
either side—Commission found on evidence that as per Coles/Myer case, there was no industrial matter as there was no
employment relationship therefore it did not have jurisdiction to hear claim—Dismissed——Bozanic N.J. and Others v. Adventure
World (WA) Pty Ltd as Trustee for the Adventure World Unit Trust trading as Adventure World—Nos. 44—47 of
1993—Kennedy C.—15/10/93-—Entertainment
! Appeal against decision of Full Bench (73 WAIG 1458) re contractual entitlements—Respondent conceded appeal but argued IAC
had no jurisdiction to make any order in relation to the sum held in a joint bank account pursuant to the Presidents’ order as
there was no appeal against the stay—IAC found interlocutory order made in the case of an appeal against an order the
Cominission made without jurisdiction is void—Ordered Accordingly—@Gail Force Manpower Services Pty Ltd and Another
v. Pozzi R—IAC Appeal No. 15 of 1993—Kennedy J., Rowland J., Franklyn J.—16/9/93—Marketing and Business
MaAnNAZEIMENT SEIVICES cuvvierrivisniresritisseinerssssrssertarassstsistiresteteiaastssasesatasestntasesesessssanesissnesssssesebessesessosarssrosssrssersriestoassnnsnssrasen
2Appeal against decision of Commission (73 WAIG 1600) re contractual entitlements—Full Bench gave reasons for ordering
adjournment, leave to apply for costs due to adjournment and that justice required extension of time to lodge appeal—Full Bench
found case not distinguishable from Coles/Myer—Upheld—Tri Star Group Pty Ltd v. Ball D.J.—Appeal No. 1032 of
1993—Sharkey P., Halliwell S.C.—Beech C.—22/9/93 and 3/11/93—Computer Services ..
Application for reinstatement on grounds of unfair dismissal—Respondent argued Applicant attempted to entice other employees
to a new business—Commission found on evidence that Applicant was summarily and unfairly dismissed but could not grant
reinstatement as employee was employed elsewhere—Commission further found that it lacked jurisdiction to award contractual
benefits as no contract relationship existed when matter was first lodged—Dismissed—Kent K.T. v. Montreal Holdings Pty
Ltd—No. 1029 of 1993—Fielding C—11/11/93—Property and Business Services .
Application for reinstatement on the grounds of unfair dismissal-—Applicant claimed termination was a retribution for objection to
unpaid wages and inadequate warning was given—Respondent argued that employee failed to enforce safety rules and breached
management confidence in seeking legal advice on company matter—Respondent further argued no jurisdiction as no
employment relationship existed when application was lodged—Commission reviewed authorities and found although dismissal
was unfair having regard to employment record and restructure, reinstatement was not proper—Dismissed—Willmott L.E. v.
Geo Services Pty Ltd—No. 1131 of 1993—Fielding C—26/11/93—S8ervices to Mining
Application for reinstatement on the grounds of unfair dismissal-—Applicant claimed that duties were performed diligently and
expeditiously in accordance with customs legislation—Respondent argued termination resulted from poor work performance
and productivity-—Commission reviewed authorities and found employer’s right to terminate had not been abused and without
order to reinstatement was without jurisdiction to allow compensation payment for denial of adequate notice—Dismissed—
Soukos A. v. Emery Worldwide—No. 1134 of 1993—Fielding C.—16/11/93—Services to Air Transport .......c.ccccvvneirerenee
Application for reinstatement on the grounds of unfair dismissal and application to dismiss substantive application—Applicant
claimed that repercussions of IAC Coles/Myer decision effectively wiped out previous contractual entitlements claim and
prompted re-application—Respondent argued length of time between termination and claim was too long and it was not in public
interest to deal with matter—Commission found that Applicant had not shown good reason why, 18 months after event, the
Commission should entertain the claim~—Dismissed—Taylor TB. v. §.G.S. Australia Pty Ltd—Nos. 977 and 1115 of
1993—Beech C.—30/11/93—Wholesaling Farm ProdUuce ... insssessssessmesssmiesessesns
2Appeal against decision of Commission (73 WAIG 1612) re denied contractual entitlements—Respondent argued contract of service
was on foot when application was filed due to payment of benefits on termination—Full Bench reviewed authorities, applied
Coles/Myer decision and found there was no jurisdiction—Upheld—O’Connor T. and Sons Pty Ltd v. Sakal H.J.—Appeal No.
936 of 1993—Sharkey P., Gregor C., Beech C.—26/11/1993—Construction Trade Services ....... .
Application for reinstatement on the grounds of unfair dismissal—Preliminary point re jurisdiction——Applicant argued that the degree
of control which the Respondent held over the Applicant was such that the relationship created was that of employer and
employee—Respondent argued that Applicant was engaged as an agent, that the contractual relationship had not been one of
employer and employee therefore the Commission did not have jurisdiction—Commission reviewed authorities and found on
evidence that Applicant had been an employee—Declared Accordingly—TFisher E. v. Totalisator Agency Board—~No. 650 of
1992—Parks C.—24/11/93—Cultural and Recreational SEIVICES ...ccriererrrriiiiieiscrrmrnmererieses et issetniarsesrssssssnsssrersssnasesresssen
2Appeal against decision of Commission (73 WAIG 1900) re reinstatement on the grounds of unfair dismissal-—Appellant argued
Commission erred in finding that the Respondent was dismissed when offered alternative employment or that it failed to have
sufficient regard to the established principles in exercising the power of reinstatement—Full Bench found no term in contract
of service re transferability and that the dismissal was summary-—Full Bench found, though the order was within jurisdiction,
the Commission miscarried in its discretion to order re-employment—Upheld—Real Estate Institute of WA, Inc. v.
F.C.U~—Appeal No. 939 of 1993—Sharkey P., Halliwell S.C., Beech C.—23/11/93—Property Services .......cccocervvvvrervenns

CUSTOM AND PRACTICE—

Conference referred re claim over terms and conditions of employment relating to a mine site—Respondent argued terms and
conditions presently on site were consistent with common terms and conditions employed by the company across all its mining
sites—Respondent further argued that overall range of disabilities identified were inherent in mining industry and did not warrant
special allowance—Commission found on evidence that as employment conditions had been well established between parties
for many years it could see no reason to interfere—However, Commission found merit on Applicant’s claim for relief of
circumstances at mine site and ordered company to provide and pay for Rest and Recreation Leave after 7 weeks
employment—@Granted in Part—A.W.U. v. Leighton Contractors Pty Ltd—No. CR303 of 1993—Gregor C.—9/11/93—Metal
Ore Mining

DATE OF OPERATION—
Application to vary award re increase in expense related allowances—Applicant union sought retrospective operative
date—Respondent argued that it would be unfair to parties of state award for operative date to be same as federal award as the

federal award had not been similarly varied—Commission found that Applicant’s operative date would not achieve consistency

across any given building site—Granted in Part—C.M.E.T.S.W.U. v. Bell Basic Industries Ltd and Others—No. 1182 of
1993—Beech C.—22/09/93—Building
Application to vary award re expense related allowances—Applicant union sought operative date the same as counterpart federal
award—Respondent argued each case depended on its own circumstances—Commission found that expenses had already been

incurred during preceeding 12 months and was a well established nexus—Granted—C.M.E. T.S.W.U. v. Adsigns Pty Ltd and
Others—MNo. 1183 of 1993—Beech C.—22/09/93—Building
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CUMULATIVE DIGEST—continued
Page

DEMARCATION—
Complaints re breach of award—Complainant union argued that Defendant breached Contract of Service clause by withholding
payments of employees wages for refusal to work as directed due to industrial bans—Defendant argued that doctrine “‘no work
as directed no pay”’ applied and justified failure to pay wages—Industrial Magistrate reviewed contracts of employment and
found employer’s requests could not be described as unreasonable—Dismissed—Bowden D. and Others v. W.M.C.—Complaint
Nos. 59 to 64 of 1993—Bromfield S.M.—18/8/93-—Nickel Ore MINg voveeveerieeeeeeeieierreecenconar 2471

DISABILITIES—

2Appeal against decision of Industrial Magistrate (73 WAIG 2473) re failure to pay wages for public holiday pursuant to award-——Full
Bench gave reasons for extending time to file and serve appeal book—Appellant argued Industrial Magistrate erred in finding
no reasonable excuse for absence on day prior to public holiday—Majority of Full Bench reviewed authorities and found
employee absented himself contrary to award and acting pursuant to a union mattered not—Dissenting opinion found employee
not absent from work before public holiday—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Appeal No. 1286 of
1993—Sharkey P., Halliwell S.C., Fielding C.—2/12/93—Construction ..... 3336

Conference referred re claim over terms and conditions of employment relating to a mine site—Respondent argued terms and
conditions presently on site were consistent with common terms and conditions employed by the company across all its mining
sites—Respondent further argued that overall range of disabilities identified were inherent in mining industry and did not warrant
special allowance—Commission found on evidence that as employment conditions had been well established between parties
for many years it could see no reason to interfere—However, Commission found merit on Applicant’s claim for relief of
circumstances at mine site and ordered company to provide and pay for Rest and Recreation Leave after 7 weeks
employment—Granted in Part—A.W.U. v. Leighton Contractors Pty Ltd—No. CR303 of 1993-Gregor C.—9/11/93—Metal
OF8 MINING oottt ssns e et s sas e seb st esss s s e s ae ks b as st es A b et s e eR e Ane s e st b s b eressasssvateEnerssanasatansasararsnns 3490

EMPLOYEE—

Application for reinstatement on the grounds of unfair dismissal claim and denied contractual entitlements—Parties argued

employment relationship existed—Commission reviewed authorities and found that because there was no power or right of

dismissal the employment relationship had not existed—Dismissed—Hogg E.J. v. Angiel Pty Ltd t/a Fremantle Prison

Guardians—No. 186 of 1993—Salmon C.—16/6/93—Security 1851
Application for allegedly denied contractual entitlements re wages—Applicant argued he had not been fully paid for a certain

period—Respondent argued that Applicant was not an employee of the company but a shareholder and director who received

payments by way of loans—Commission found on evidence that Applicant was an employee however due to the fact that

Commission was unable to determine with any preciseness the amount of underpayment there was no identifiable

remedy~Dismissed-—Palmer A.F. v. Metro Radiators Pty Ltd—No. 95 of 1993—Parks C.—17/6/93-Spare Parts Retail ... 1859
Application for contractual entitlements re unpaid wages and annual leave—Respondent argued that no employment contract existed

between itself and the applicant—Commission found on evidence that the applicant had not discharged the onus that an’

employment contract had existed—Dismissed—Newton R.G. v. Media, Entertainment and Arts Alliance (W.A. Branch)—No.

838 of 1993—Kennedy C.—16/7/93——Media and Entertainment eeeereerre et et e pean e tessasaesnernase 2074
Complaint re breach of Annual Leave General Order—Complainant argued that it was entitled to payment in lieu of annual leave

when employment terminated—Defendant argued that no employee relationship existed as Complainant was a principal not

employee—Industrial Magistrate found on evidence in favour of Respondent—Dismissed—Koivisto J.W. v. Barrett Koivisto

Scatena Pty Ltd—No. SCP 33 of 1993—Architectural Services s e b et ersR R s s bR s re s R p R e 2474
Application for a new award to cover entertainers making live performances—Applicant union argued there were problems in securing

reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents

argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional

coverage—Respondents further argued no sufficient merit had been established for award to issue—Commission reviewed

authorities and found jurisdiction and merit to make an award—Commission divided matter to deal with terms and conditions

in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for

Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum

wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered

Accordingly—A.E.W.A. v. Playback Theatre and Others—No. A18 of 1989—Kennedy C.—4/6/93, 23/8/93 and 27/8/93—

Entertainment . 2391
Application for allegedly denied contractual entitiements re discontinued weekly payments—Respondent argued Applicant was on

Commission after change in business operations—Commission reviewed authorities, ‘‘Heads of Agreement”’ and found it was

not possible to conclude that a employee/employer relationship ever existed and as Application lodged after relationship ended

there was no jurisdiction—Dismissed-—Fitzpatrick J. v. Milforo Pty Ltd—No. 874 of 1991—George C.—20/09/93—Marine

Equipment Retailing 2735
Application for long service leave entitlements—Board of Reference found that honorarium paid to Applicant was not a gift for

voluntary work but a yearly payment for prescribed work undertaken—BOR further found that employer/employee relationship

had existed between the parties—Granted—Arlow W.R. v. West Australian Suburban Turf Cricket Association (Inc)—No. 2

of 1993—Pope (DR)., Beech/Uphill—08/06/93—Sport and Recreation .... 3005
Conference referred re claim for confirmation of permanency—Applicant union claimed that employee understood that employment

was probationary leading to permanent employment and did not receive any documentary advice to the contrary—Respondent

argued that employee was employed on short, finite contracts in accordance with Circulars and Administrative Instructions

operative at the time—Public Service Arbitrator found on evidence that employee had been continuously employed by the same

Department for more than one year and had received salary increment after performance appraisal—Further, as the employment

confusion was due to administrative neglect the employee was declared to be of permanent status—Declared Accordingly—

C.S.A. v. Public Service Commission—No. PSA CR22 of 1993--Public Service Arbitrator—06/09/93—State Government

Administration 3001
Conference referred claim of permanency—Applicant Association claimed that based on policy outlined in circular employee had

expectation of permanent employment and Respondent’s assessment that Applicant was not deserving of satisfactory staff

Assessment Report was misconceived—Public Service Arbitrator found on evidence that as contract of employment ceased by

effluxion of time no claim for unfair dismissal could be made—PSA further found that Respondent’s refusal to complete and

approve Assessment was justified as employee was not working to required level—Dismissed—C.S.A. v. P.5.A.—No. PSA

CR60 of 1992—Fielding C.—20/10/93—State Government Administration 3003
Application for back payment of allegedly underpaid pro rata long service leave payment—Applicant claimed payment should have

been made on basis of a salary ‘‘package’ including annual salary, sum for vehicle, sum for telephone use and statutory

superannuation contributions—Board of Reference also considered impact of Statute of Limitations, District Court action by

Applicant against Respondent, Coles/Myer Decision and Long Service Leave Act as to CICS long service leave General

Order—BOR found that components other than actual salary had not been considered as part of *‘gross salary, wages, bonus,

commission *“for taxation purposes it is difficult to now accept the argument that they are now part of a rate of pay—Further,

the definition of “‘rate of pay”” in General Order did not support claim—Dismissed—Marsh K.R. v. Mayne Nickless Limited

and Another—DNo. 28 of 1993 -Pope (DR)., Beech/Uphill—27/10/93—Transport 3007
Complaint re alleged breach of award—Complainant argued that Defendant company had not paid outstanding annual leave

entitlements and reasonable expenses incurred in the course of employment on termination—Defendant argued that employee’s

main duties were those of manager and the award did not apply to him-—Industrial Magistrate found on evidence that

Complainant had not proved to the required standard that employee’s duties and employment were such that an award should

apply but considered that if it was necessary to make a finding as to amounts there would no problem in doing

so—Dismissed-~McCorry G., DOPLR v. World Enzymes Pty Lid—Complaint Nos. 192—193 of 1992—Tarr S.M.—23/9/93—

Basic Chemical Manufacturing 3466
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EMPLOYEE—continued
Application for reinstatement on the grounds of unfair dismissal—Preliminary point re jurisdiction—Applicant argued that the degree
of control which the Respondent held over the Applicant was such that the relationship created was that of employer and
employee—Respondent argued that Applicant was engaged as an agent, that the contractual relationship had not been one of
employer and employee therefore the Commission did not have jurisdiction—Commission reviewed authorities and found on
evidence that Applicant had been an employee—Declared Accordingly—Fisher E. v. Totalisator Agency Board—No. 650 of
1992—Parks C.—24/11/93—Cultural and Recreational SEIVICES ......uviivivrioriiiniinnciinssn st 3469

ENFORCEMENT OF AWARDS/ORDERS-—

2Application for enforcement of Industrial Relations Act re Summons to compulsory conference—Applicant argued a fine would

be appropriate as the Respondent as an officer knew his obligations and chose to ignore them—Respondent argued Union had

insufficient time to rearrange its schedule—Full Bench found on evidence Respondent failed to attend without ‘good cause’

contrary to Section 44(3) and was gersuaded to accept undertaking as to future compliance—Granted in Part—The Registrar

v. Ferguson G.W—No. 1569 of 1992—Sharkey P., Coleman C.C., Gregor C.—2/6/93-—Manufacturing (Food and

Beverages) 1763
Appeal against decision of Industrial Magistrate (unreported) re breach of award—Appellant employer argued that the decision to

not grant an adjournment was a miscarriage of the discretion of the Industrial Magistrate—Full Bench found on evidence that

the injustice to the Appellant in not having the matter heard was outweighed by the injustice occasioned to the Respondent in

not having the matter completed in a reasonable time—Dismissed—Jackobin Holdings Pty Lid t/a Total Jarrah v.

F.P.F.A.LU.—Appeal No. 934 of 1993—Sharkey P., Coleman C.C., George C.—06/09/93 Furniture ........cocvvvmnviniiriniassis 2334
Application for enforcement of order re cessation of industrial action—Applicant recommended that the issue of a caution as a penalty

should issue—Respondent organisation argued that they had substantially complied with the order however the action was

something of a knee-jerk reaction to the events and did not demonstrate a disregard of the Commission’s position—Full Bench

found on evidence that a caution was a proper and fitting penalty in that Respondent had no record of breach of orders, there

was a degree of contrition expressed and there was not a calculated defiance of the order—Ordered Accordingly—The Registrar

v. AEEF.E.U.—No. 712 of 1993—Sharkey P., Fielding C., Parks C.—05/08/93—CONStTUCHON .ivcvvierrirrurrersaseirisesirnrasissses 2337
Application for enforcement of Act re failure to produce employment records—Respondent failed to appear—Full Bench reviewed

authorities and Act and found on evidence that whilst no previous breaches had been established Respondent had quite wrongly

ignored proper requests to produce the documents—Full Bench further found that as there was no contrition or explanation

offered for the breaches, penalties ought to be imposed and liberty given to apply for any further orders in relation to failure

of witness to attend—Ordered Accordingly—McCorry G., Industrial Inspector v. Hoskin A.P.—No. 123 of 1993—Sharkey P.,

Coleman C.C., Beech C—19/08/93—Cleaning . 2335
! Appeal against decision of Full Bench (72 WAIG 1282) to uphold appeal against decision of Industrial Magistrate (71 WAIG 207)

following remittal from Industrial Appeal Court (71 WAIG 2259) to hear and determine matters subject of complaints—

Appeliant argued Full Bench made errors of principle in deciding there was insufficient evidence to justify Industrial Magistrate’s

findings and matter should be remitted to Industrial Magistrate or Full Bench—IAC reviewed authorities and found although

it was not necessary to know precisely what the employee received per week for all her work it was not determinative of the

Appeal—IAC further found having regard to the insufficient evidence to establish the hourly rate paid by the Respondent, the

long history of the litigation, and relative insignificance of the complaints to which evidence of taxation paid was irrelevant,

there was little justification in remitting the matter—Dismissed—McCorry G. v. Como Investments Pty Ltd—Appeal No. 7

of 1992—Franklyn J (A.P.)/Nicholson J/IPP J—23/10/92—Hotels and Restaurants ............... 2643

HOURS OF WORK-—

Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty
rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the
country-—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical
and under Structural Efficiency Principle, applications should proceed—Respondent union argued that applications were lodged
by a small number of ‘major player' employers and there was no groundswell of employer sentiment which supported
changes—Respondent union further argued that s.26 must embrace ‘de facto principle’ and applications did not fit within
Principles because of ‘negative cost cutting’—Commission found on evidence that award be amended to permit seven day week
rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction
in penalty rate was ‘emerging trend’—Commission further found that it could not grant substituted public holiday claim as award
did not have double public holiday provision—Granted in Part—Bunnings Limited and Others v. 8.D.A.—No. 1818 of 1991,
1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail Trade 3447

INDUSTRY—
Application for variation to General Order re location allowances—CICS found on evidence that there had been an increase of 1%
in the Consumer Price Index and that the allowances should be adjusted to reflect this increase—Granted—T.L.C. v. Chamber
of Commerce and Industry and Others—No. 943 of 1993—Fielding C., Kennedy C., Parks C.——14/7/93—Private Industry . 1989

INDUSTRIAL ACTION—

Complaints re breach of award—Complainant union argued that Defendant breached Contract of Service clause by withholding

payments of employees wages for refusal to work as directed due to industrial bans—Defendant argued that doctrine *‘no work

as directed no pay” applied and justified failure to pay wages—Industrial Magistrate reviewed contracts of employment and

found employer’s requests could not be described as unreasonable—Dismissed—Bowden D. and Others v. W.M.C.—Complaint

Nos. 59 to 64 of 1993—Bromfield S.M.—18/8/93—Nickel Ore Mining . 2471
Conference referred re claim for reinstatement on the grounds of unfair dismissal for participation in strike action—Applicant union

argued that employees went on strike because the first group of employees had been unfairly dismissed and their employer

refused to reinstate them—Respondent employer argued that employees had at least four warnings that dismissal would occur

if they withdrew their labour which was a breach of their contract of employment—Commission reviewed authorities and found

on evidence that they had disobeyed lawful orders to return to work and that their conduct was a repudiation of their contract

of service therefore dismissals were neither harsh nor unfair—Dismissed—C.M.E.T.8.W.U. v. Robe River Iron Associates—No.

CR263 of 1993—Gregor C.—01/10/93—Mining 2754
Conference referred for hearing and determination re dispute over claim for reinstatement of Leisure Day—Respondent argued that

industrial action by Applicant was in breach of dispute settling procedure—Commission reviewed procedure and found breach

had occurred—Dismissed—=A,W.U. v. Western Mining Corporation Limited—No. CR159 of 1993—Gregor C.—23/09/93—

Nickel Mining 3026
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INDUSTRIAL ACTION—continued

Conference about dispute re the fairness or otherwise of the termination of services of a number of persons referred for hearing and
determination—Applicant sought reinstatement of persons concerned—Dispute occurred after employees of the Respondent
withdrew their labour during a ‘‘national day of action*‘—Employees involved in the industrial action were subsequently
interviewed and asked to give a commitment to work only in accordance with their contract of service and not take unauthorised
absences in future—Those employees that would not give the required commitments were dismissed—Commission reviewed
authorities on the right to strike and found that clearly no such right exists and if employees had been terminated for their failure
to attend work on the ‘‘national day of action’ it would have been likely there would be no warrant for the Commission to
interfere with the employers’ right to terminate—Commission also reviewed other authorities notably Blight Chemicals Limited
v. Bushnell where the High Court ruled that mere apprehension that an employee might do something incompatible with proper
performance of his duties is not ground for dismissal in the absence of actually having committed such incompatible
conduct—Commission found that while the failure of the employees to give the required commitment was grounds for
uneasiness for future conduct it was not in itself an act which would justify dismissal—Further, Commission found that the
process of interviews by different managers where employees were required to make the commitment was unfair and the form
of the commitment required was so broad in its effect that a reasonable, honest person could not make it—The termination of
employees because they could not make such a commitment was unfair and justified the interference by the Commission in
the Respondent’s right to terminate—Reinstatement Ordered—C.M.E.T.S.U. v. Robe River Iron Associates—No. CR716 of
1992-Gregor C.—3/6/93—Mining et emnrane 1076

INDUSTRIAL MATTER—

Appeals against decision of Full Bench (73 WAIG 225) re redundancy payments based on implied term in contract of
employment—Appellant argued Commission had no jurisdiction to deal with the matter—IAC reviewed authorities, Sections
7,23 and 29 of the L.R. Act and found absent any industrial dispute and a claim to reinstate a dismissed employer the Commission
did not have jurisdiction to deal with the common law contact between an ex-employer and ex-employee—Upheld—Coles Myer
Ltd t/a Coles Supermarkets v. Coppin K.F. and Others—IAC No. 3, 4 and 5 of 1993 Kennedy J., Rowland J., Nicholson
JoomO6/03RELAIL ...vivinitineirieicrereciene it ettt e bt n bt nes s s ea e ere s s esasenen

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Com n reviewed question of
jurisdiction (Pepler’s Case) and found that as no employment relationship existed there was no industrial matter therefore could
not hear claim—Dismissed—Isaacson D.J.M. v. Emu Freight Services Pty Ltd—No. 142 of 1993—Salmon C.—10/6/93—

Freight Services rereaeeater e te b e ettt e aeteset et e b e st et ey et n et e rarr st entanresaseaneraean 1854

Conference referred re claim for severance payment at rate of four weeks pay per year of service—Commission determined as a
preliminary point whether it had jurisdiction to hear claim—Commission reviewed authorities (Pepler’s Case and the Kounis
Case) and found on evidence that it did not have jurisdiction to hear matter as Applicant was no longer an employee of the
Respondent—Dismissed—F.C.U. v. Bunnings Forest Products Pty Ltd—No. CR500 of 1992—Parks C.—22/6/93—Timber . 1899

Application to vary award re terms and conditions to cover existing conditions of employment and complete two new awards—Parties
argued that the provisions being sought were in line with the Wage Fixing Principles, were within the jurisdiction of the
Commission and had merit—Respondent sought insertion into contract of service clause which empowered the employer to
force resignations of employees aged 60 years or more—CICS found that it did have jurisdiction as there was an industrial matter,
reviewed what conditions currently applied in the award, and determined each claim and gave reasons therefore—Ordered
Accordingly—S.S.T.U. v. Minister for Education and Another—Nos. T4 and T5 of 1993—Coleman C.C., Kennedy C., George
C.—27/10/93—Education ............... OO PRGOSO RUOUOTRR PO 3362

1754

INTERPRETATION—WORDS & PHRASES—

2Application for alteration of union rules re eligibility for membership (continued from 73 WAIG 563, 1232 and 1471)—TWU

withdrew objection following amendment of application—Applicant argued solicitors and *‘ Acting Secretary"” had no authority

to act on behalf of the FLAIEU and that an appeal to the Industrial Appeal Court had no effect because it was incompetent—Fuil

Bench reviewed matters before the President, IAC, Regulation 6 of the Industrial Arbitration Act (WA Industrial Appeal Court)

Regulations 1980 and found the order of the President subject of the appeal remained valid but unenforceable therefore no order

prevented the objection of the FLAIEU being treated as valid—Full Bench granted in part application for further and better

particulars—Full Bench further found it was not for it to determine whether an appeal to the Industrial Appeal Court was

competent or not and that therefore the stay of proceedings under Regulation 6 of the IAC Regulations operated—Ordered

Accordingly and Adjourned—F.M.W.U—No. 1167 of 1992—Sharkey P., Negus C., George C.—25/6/93—Unions ............. 1764
2Application for enforcement of Industrial Relations Act re Summons to compulsory conference—Applicant argued a fine would

be appropriate as the Respondent as an officer knew his obligations and chose to ignore them——Respondent argued Union had

insufficient time to rearrange its schedule—Full Bench found on evidence Respondent failed to attend without ‘good cause’

contrary to Section 44(3) and was persuaded to accept undertaking as to future compliance—Granted in Part—The Registrar

v. Ferguson G.W.—No. 1569 of 1992—Sharkey P., Coleman C.C., Gregor C.—2/6/93—Manufacturing (Food and

Beverages) 1763
Application for interpretation of award re Special Rates and Provisions—Applicant employer argued that allowances were not payable

due to the nature of work required—Respondent union argued that the employees worked out what materials were needed for

them to complete a days work and therefore qualified for additional allowances—Commission found on evidence that there

was no ambiguity in the wording of the subclauses, that whilst there was no allowance for computing quantities there was for

the setter out and detail worker—Declared Accordingly—C.M.E.T.S.W.U. v. W.A. Glass and Aluminium Pty Ltd—No. 804

of 1993—Halliwell 5.C.—21/7/93—BUIldING .vvvvuervveerrecrirninerreessesesssesesoceseesesres 2063
Application for interpretation of definition of non-working day in Clerks’ (Hotels, Motels and Clubs) Award—Respondent sought

to amend definition by deleting ‘part-time’ so ‘non-working day’ was recognised as any day where employee was unavailable

to perform ordinary hours of work—Union argued that part-time employees should not be denied traditional privilege equivalent

to day workers for holiday falling on Saturday or Sunday and being observed on Monday or Tuesday—Commission found an

evidence that amendment to include both part-time and full-time employees did not alter status of ‘non-working day’ and

definition of ‘paid holiday’ was to remain as a named holiday-—Granted—F.C.U v. Commercial Hotel and Others—No. 15827

of 1989 (R2)—Parks C.~—19/7/93—Pubs, Taverns and Bars (Clerical) 2055
Complaint re breach of award—Industrial Magistrate found that complaint was not properly made before the appropriate authority

pursuant to Regulation 3(3) of Industrial Arbitration (Industrial Magistrates) Regulation 1980—Struck Omt—T.W.U. v.

Wesfarmers Kieenheat Gas Pty Ltd t/a Kieenheat—Complaint Nos. 74 and 75 of 1993—Cicchini S.M.—19/05/93—Domestic

Appliances Retailing 2480
“Application for interpretation of union rules—Applicant argued that Respondent had breached rules by organising a campaign to

raise funds to recover stolen breadcrates, prosecute offenders and co-ordinate publicity awareness—President found that

resolution could not be struck down on the basis that it was passed for purposes outside the objects contained in rules and could

see nio conflict of interest as the benefits of the resolution would be for membership as a whole subject to monies being expended

by and on behalf of the membership—Declared Accordingly—Saraceni Enterprises Pty Ltd v. Baking Industry Employers’

Association—No. 740 of 1993—Sharkey P.—31/8/93—Bakery Product Manufacturing 2353
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INTERPRETATION—WORDS & PHRASES—continued
Application for a new award to cover entertainers making live performances—Applicant union argued there were problems in securing
reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents
argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional
coverage—Respondents further argued no sufficient merit had been established for award to issue—Commission reviewed
authorities and found jurisdiction and merit to make an award-—Commission divided matter to deal with terms and conditions
in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for
Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum
wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered
Accordingly—A E.W.A, v, Playback Theatre and Others—>No. A18 of 1989—Kennedy C.—4/6/93, 23/8/93 and 27/8/93—
Entertainment ettt berens 2391
Application for interpretation of award re commuted overtime allowance-—Applicant union argued that the clause could not be said
to be in any way ambiguous and was designed to compensate fisheries officers for being required to work in excess of prescribed
hours of duty—Respondent argued that only time worked in excess of presribed hours of duty would count for the purposes
of receiving the 15% allowance-—Commission found that the clause was clear and that if the Applicant desired a more liberal
exercise of the C.E.Q."s discretion an application could be lodged to determine precisely the work patterns which should result
in the additional 15% being payable—C.S.A. v. Public Service Commission—No. P28 of 1992—Negus C.—15/09/93—
Fisheries 2723
Complaint re alleged breach of Commission order—Complaint union claimed that breach of order had resulted from failure to reinstate
employee—1Industrial Magistrate reviewed Commission order and found that Defendant’s request for interpretation of the order
was unacceptable and favoured Complainant’s case—Granted—F.P.F.A.L v. TJ. and M.B. Waugh—Complaint No. 273 of
1992—Heaney S.M.—11/08/93—Road Transport 2728
2Appeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance—Appellant argued, inter alia, the
Commission erred in finding tally should be increased despite the fact the slaughtering system was not 100% efficient—Further
Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in
receiving a DOSHWA evidence without allowing submissions on it—Respondent argued earnings of employees were actually
increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings
or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain
meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative
under the award but to say that the tally was not to be negotiated—Full Bench paid no attention to the loss of earning as required
under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that
no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders
in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A M.LE.U.
v, Clover Meats—Appeal No. 837 of 1993—8harkey P., Gregor C., Parks C.—26/11/93-—Meat and Meat Product
Manufacturing rerreeeenarerreshr s rssr e re b er s saes 3322
2Appeal against decision of Industrial Magistrate (73 WAIG 2473) re failure to pay wages for public holiday pursuant to award-—Full
Bench gave reasons for extending time to file and serve appeal book-—Appellant argued Industrial Magistrate erred in finding
no reasonable excuse for absence on day prior to public holiday—Majority of Full Bench reviewed authorities and found
employee absented himself contrary to award and acting pursuant to a union mattered not—Dissenting opinion found employee
not absent from work before public holiday—Dismissed—A E.E.F.E.U. v. Chei Australia Pty Ltd—Appeal No. 1286 of
1993-—Sharkey P., Halliwell 5.C., Fielding C.—2/12/93—Construction ..., 3336

INTERVENTION—

ZApplication for alteration of union rules re eligibility for membership (continued from 73 WAIG 563, 1232 and 1471)—TWU
withdrew objection following amendment of application—Applicant argued solicitors and **Acting Secretary’” had no authority
to act on behalf of the FLAIEU and that an appeal to the Industrial Appeal Court had no effect because it was incompetent—Full
Bench reviewed matters before the President, IAC, Regulation 6 of the Industrial Arbitration Act (WA Industrial Appeal Court)
Regulaiions 1980 and found the order of the President subject of the appeal remained valid but unenforceable therefore no order
prevented the objection of the FLAIEU being treated as valid—Full Bench granted in part application for further and better
particulars—Full Bench further found it was not for it to determine whether an appeal to the Industrial Appeal Court was
competent or not and that therefore the stay of proceedings under Regulation 6 of the IAC Regulations operated——Ordered
Accordingly and Adjourned—F. M. W.U—No. 1167 of 1992—Sharkey P., Negus C., George C.—25/6/93—Unions ............. 1764

Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty
rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the
country—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical
and under Structural Efficiency Principle, applications should proceed—Respondent union argued that applications were lodged
by a small number of ‘major player’ employers and there was no groundswell of employer sentiment which supported
changes—Respondent union further argued that 5.26 must embrace ‘de facto principle’ and applications did not fit within
Principles because of ‘negative cost cutting’—Commission found on evidence that award be amended to permit seven day week
rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction
in penalty rate was ‘emerging trend’—Commission further found that it could not grant substituted public holiday claim as award
did not have double public holiday provision—Granted in Part—Bunnings Limited and Others v. S.D.A—No. 1818 of 1991,
1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail Trade . 3447

ISOLATION ALLOWANCE—
Application to vary award re allowances—Applicant claimed increase in meal allowance to reflect change in CPI for industry bringing
clause up to date and to establish an isolation allowance—Commission examined adjustments and found changes to be within
General Order and the Principles and acceded to request for separate operative dates—Granted—Co-operative Bulk Handling
v. G.H.S.0.A.~—No. 1156 of 1993—Fielding C.—06/10/93-—Grain Storage 2696
Conference referred re claim over terms and conditions of employment relating to a mine site—Respondent argued terms and
conditions presently on site were consistent with common terms and conditions employed by the company across all its mining
sites—Respondent further argued that overall range of disabilities identified were inherent in mining industry and did not warrant
special allowance—Commission found on evidence that as employment conditions had been well established between parties
for many years it could see no reason to interfere—However, Comrmission found merit on Applicant’s claim for relief of
circumstances at mine site and ordered company to provide and pay for Rest and Recreation Leave after 7 weeks
employment—Granted in Part—A, W.U. v. Leighton Contractors Pty Ltd—No. CR303 of 1993—Gregor C.—9/11/93—Metal
Ore Mining 3490

JURISDICTION—

Complaint re alleged breach of award—Complainant union argued that Defendant had failed to grant compassionate leave to
employee—Defendant raised issue that under $.83(1) of LR. Act Complainant did not have standing to lodge complaint as it
was not named party to award—Industrial Magisirate found that as technical point raised by Defendant was valid the
Complainant union was incompetent to lodge application—Dismissed—F.M.W.U. v. St John Ambulance Australis—Complaint
No. 36 of 1993—Brown 8.M.—9/6/93—Ambulance Services 1847

Application for reinstatement on the grounds of unfair dismissal claim and denied contractual entiflements—Parties argued
employment relationship existed-—Cormmission reviewed authorities and found that because there was no power or right of
dismissal the employment relationship had not existed—Dismissed—Hogg E.J. v. Angiel Pty Ltd t/a Fremantle Prison
Guardians—HNo. 186 of 1993-—Salmon C.—16/6/93—Security 1851
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CUMULATIVE DIGEST—continued

Page
JURISDICTION-—continued
2Appeal against decision of Commission (72 WAIG 2836) re contractual entitlements—Commission found on the authority of an
IAC decision delivered after the Full Bench had reserved its decision that there was no jurisdictional to hear the matter on appeal
or at first instance and it was its duty to entertain the jurisdiction point—Dismissed—Keating Dr P.—Biotech International -
Limited—Appeal No. 1588 of 1992—Sharkey P., Halliwell S.C., Salmon C.—25/6/93—Bio Technology ... 1758

2Appeals against decision of Commission (73 WAIG 397) re dismissed contractual entitlements and unfair dismissal claims—Full

Bench found amended claim was not properly before the Commission and the claim at best sought contractual entitlements after

the termination without seeking reinstatement at the same time—Dismissed—Michael J.M. & Another v. Ridgeway B.W, and

Others—Appeal Nos. 177 & 178 of 1993—Sharkey P., Coleman C.C., Halliwell 8.C.—6/7/93—EIectronics ........c.oeserreereeens 1759
!Appeals against decision of Full Bench (73 WAIG 225) re redundancy payments based on implied term in contract of

employment—Appellant argued Commission had no jurisdiction to deal with the matter—IAC reviewed authorities, Sections

7,23 and 29 of the L.R. Act and found absent any industrial dispute and a claim to reinstate a dismissed employer the Commission

did not have jurisdiction to deal with the common law contact between an ex-employer and ex-employee—Upheld—Coles Myer

Ltd t/a Coles Supermarkets v. Coppin K.F. and Others—IAC No. 3, 4 and 5 of 1993 Kennedy J., Rowland J., Nicholson

JomDf6/93—RELAL et s e e R bR RS e bR SRR AR SRS R SRR R e 1754
2Appeal against decision of Commission (73 WAIG 1865) re contractual entitlements—Application to alter grounds of appeal—Full

Bench reviewed authorities and found no questions of policy, waiver or estoppel were material and it was the duty of an appellate

court to entertain a plea as to jurisdiction at any stage even if the point was not raised in the court below—Granted—SGS

Australian Pty Ltd v. Taylor T—Appeal No. 35 of 1993—Sharkey P., Gregor C., Kennedy C.—29/6/93—Wool
Conference referred re allegedly denied contractual entitlement in superannuation benefits—Applicant union claimed that as a result

of employee being misled about eligibility for membership into State Government Superannuation Scheme a denial of substantial

superannuation benefit occurred—Respondent argued in preliminary hearing that Commission lacked jurisdiction as the matter

was between employee and treasurer not employer and employee—Respondent further argued that employee did have prior

knowledge of the scheme via the information being supplied in employee handbook—Commission reviewed authorities and

found that superannuation issue was an industrial matter and within jurisdiction and that the merits of the case favoured the

Applicant—Granted—F.M.W.U. v. Hospital Laundry and Linen Service—No. CR553 of 1992—Halliwell $.C.—5/11/93—

Laundry Service .....ccocererecrereeseennicnes 1904
Appeal against decision of Public Service Commissioner to dismiss employee—Appellant argued that employment was as a

permanent employee with a fixed term appointment—Respondent argued that as matter was result of a fixed term contract

expiring at the end of term and therefore there was no dismissal to invoke the Boards jurisdiction—PSAB reviewed LR. Act

and found on evidence that renewal or extension was a term of employee’s contract and that he should be dealt with as if

misconduct finding had not been made and be reinstated so that consideration of extension of employment could be

made—Upheld—Metaxas J. v. P.8.C.—No. PSAB 9 of 1993—Negus C., Chinnery/Rea—16/6/93—Public Administration .. 1961
Conference referred re extension of contract—aApplicant union claimed that Respondent’s decision to deny permanency was harsh

and unjust and by refusing to grant permanency had unfairly terminated employment—Respondent argued as employee’s

contract had expired before proceedings were instituted and no employment relationship existed to confer jurisdiction on the

PSA—PSA examined Industrial Relations Act, 1979, reviewed authorities and found that Respondent did not terminate

employment but declined to offer employee further contract of employment therefore it was unnecessary to consider the

jurisdiction question—Dismissed—C.S.A. v. P.S.C.—No. PSA CR60 of 1992—Fielding C.—30/6/93—Dept. Productivity and

Labour Relations 1845
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal-——Commission reviewed question of

jurisdiction (Pepler’s Case) and found that as no employment relationship existed there was no industrial matter therefore could

not hear claim—Dismissed—Isaacson D.J.M. v. Emu Freight Services Pty Ltd—No. 142 of 1993—Salmon C.—10/6/93—

Freight Services O OSSO U O PR UO S TOTTOROON 1854
Conference referred re claim for severance payment at rate of four weeks pay per year of service—Commission determined as a

preliminary point whether it had jurisdiction to hear claim—Commission reviewed authorities (Pepler’s Case and the Kounis

Case) and found on evidence that it did not have jurisdiction to hear matter as Applicant was no longer an employee of the

Respondent—Dismissed—F.C.U. v. Bunnings Forest Products Pty Ltd—No. CR500 of 1992—Parks C.—22/6/93—Timber . 1899
Application for allegedly denied contractual entitlements re wages—Commission found that as there was no contract of service in

existence there was no jurisdiction for it to hear claim—Dismissed for want of jurisdiction—Wooton G. v. Personalised Tuition

(Soia Seminars)—No. 718 of 1993-—Kennedy C.—14/7/93—Personalised Tuition 2079
Conference referred re dispute over contract of employment of an employee—Applicant union argued that employee was offered

a job with the company and on that basis resigned from a position to commence work with the company—Respondent argued

that there was no formal contract entered into—Commission reviewed authorities and found on evidence that it did not have

jurisdiction to issue a declaration of the type sought and which would not resolve the dispute between the parties—Dismissed

for want of jurisdiction—M.E.W.U. v. Clyde Carruthers—No, CR 252 of 1993—George C.—6/8/93—Construction ............ 2091
Application for allegedly denied contractual entitlements re wages, annual leave and loading—Commission found on evidence that

as there was no employment relationship afoot and taking into consideration the dicta of the Industrial Appeal Court, there was

no jurisdiction to deal with claim—Dismissed for want of jurisdiction—Todorovska S. v. Express Travel Pty Ltd—No. 957

of 1992—Kennedy C.—30/T/93—TTAVEL ....c.ccoimriminircressesionacrrieienssesessssmsesensssesassssnmsesesssssssssarssasesssasasssossstsessasssresssssrens 2077
Application for allegedly denied contractual entitlements re wages—Commission found that as there was no employment relationship

there was no jurisdiction to hear matter—Dismissed for want of jurisdiction—Gregory L.C. v. Cohen G. and Oliver R. t/a

Graphics Agencies—No. 84 of 1993—Kennedy C.—13/7/1993—Printing 2073
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and denied contractual

entitlements—Respondent argued the dismissal was warranted because of serious repercussions from errors in her work and

failure to maintain standards and Applicant’s action since dismissal militated against re-employment—Comimission found on

evidence that in all the circumstances the dismissal was unfair and contractual benefits claim not within jurisdiction—

Commission further found compensation should be limited to five weeks pay due to length of time in bringing the case before

?e Cvi)mmission—-(iranted in Part—Dimovska A. v. Express Travel Pty Ltd—No. 956 of 1992-—Kennedy C.—~17/07/93— .

ravel .

Cross Appeals against decision of Commission (73 WAIG 1865) re denied coniractual entittements—Appellant employer argued

that Commission’s order at first instance was made without jurisdiction as per Coles Supermarkets v. Coppin and Others in

that there was no industrial matter and no claim for reinstatemeni—Respondent argued that it would be inequitable for the Full

Bench to hear appeal whilst orders of the Commission were flagrantly disobeyed—Respondent further argued that Commission

had erred in fact or law which went to the amount ordered to be paid-—Full Bench reviewed authorities and found on evidence

that it could not enforce the order, that as the contract of employment had ceased there was no jurisdiction to hear claim—Upheld

and Dismissed—SGS Australia Pty Ltd v. Taylor T—Appeal Nos. 35 of 1993 and 72 of 1993-—Sharkey P., Gregor C., Kennedy

C.—12/08/93—Wool 2328
Complaint re breach of award—Industrial Magistrate found that complaint was not properly made before the appropriate authority

pursuant to Regulation 3(3) of Industrial Arbitration (Industrial Magistrates) Regulation 1980—Struck Out—TW.U. v.

Wesfarmers Kleenheat Gas Pty Ltd t/a Kieenheat—Complaint Nos. 74 and 75 of 1993—Cicchini S§.M.~—19/05/93—Domestic

Appliances Retailing 2480
Application for stay of order re denied contractual entitlements pending appeal to Full Bench—President found appeal was not

instituted in time and therefore had no jurisdiction—Dismissed—Tri Star Group Pty Ltd v, Ball DJ—No. 1033 of

1993—Sharkey P.—02/09/93-—Business Management Services 2353
ZAppeal against decision of Commission (72 WAIG 2872) re compensation payment for unfair dismissal—Full Bench reviewed

authorities and found that the real crux of the matter was that the Commission acted contrary to the ratio decidendi of decisions

of the Industrial Appeal Court—Full Bench found until the Industrial Appeal Court reviewed the past decisions then the

Commission was bound by those cases—Dismissed—Nappy Happy Service v. F.M.W.U.—Appeal No. 1592 of 1992—Sharkey

P., Negus C., Kennedy C.—27/07/93—Laundry and Drycleaners 2007

1760
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CUMULATIVE DIGEST-—continued

JURISDICTION-—continued

Application to vary award re overtime provisions—Applicant argued exclusive jurisdiction of PSA might allow improvement in
conditions despite they being contrary to Wage Fixing Principles—Public Service Arbitrator approved only matters agreed upon
by parties—Granted in Part—C.S.A. v. Commissioner, Public Service Commission—No. P22 of 1992—Negus C.—27/08/93-
Government AGMINISITALON ...cvuveiiiisiitoiree it st s bbb s s bt e b e saa s ar s sbao0 s b b e b et e R e e s e et s e b are st e bt ees

Application for a new award to cover entertainers making live performances-—Applicant union argued there were problems in securing
reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents
argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional
coverage—Respondents further argued no sufficient merit had been established for award to issue—Commission reviewed
authorities and found jurisdiction and merit to make an award—Commission divided matter to deal with terms and conditions
in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for
Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum
wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered
Accordingly—A.E.W.A, v. Playback Theatre and Others—No. A18 of 1989—Kennedy C.—4/6/93, 23/8/93 and 27/8/93—
ERIETTAIMINGIIE Loveiviiiieriniiiieirieieiiis e oesstes e ssbessebesssssasssasassnsstsstarmesmssssss ssssssnsastsssansestessestoressesssnaressessstrssssarsess

Application for reinstatement on the grounds of unfair dismissal and contractual entitlements—Tribunal had no jurisdiction as no
contract of employment existed because the offer was not authorised and as no due service had occurred—G.S.T.T. found on
evidence that actions of Respondent in unilaterally repudiating the contract of employment were unfair and ordered employee
be re-employed and paid contractual benefits equal to 4 months’ salary—=Granted—S8.S.T.U. v. Minister for Education—No.
T8 of 1993—Kennedy C., Reeves/Pollard—03/09/93—Technical and Further EAUcation ......cccecveveemvenninnccnnnnioninnnninien

Application for allegedly denied contractual entitlements re redundancy payments—Respondent argued that the judgements in the
Coles Myer case and its predessors as to the law mean the claim raised was beyond jurisdiction of the Commission as there
was no employment relationship—Commission reviewed authorities and found on evidence that this matter was different from
the cases cited as an employment relationship existed when the application was filed, therefore there was jurisdiction to proceed
for further hearing and determination—Brandler M.F. v. Southern Oceanic Hotels Pty Ltd t/a Observation City Resort-—No.
755 of 1993—Kennedy C.—06/09/93—Hospitality .

Application for reinstatement on the grounds of unfair dismissal and allegedly denied contractual entitlements—Applicant claimed
that Respondent had not accepted previous reinstatement had been justified and subjected to higher scrutiny them other
employees—Respondent argued that dismissal was not summary—Commission reviewed authorities and found that employee
had failed to adequately manage and maintain a high service and image of the centre and that lacked jurisdiction to deal with
contractual entitlements—Dismissed—Candelaria A.D. v. Avel Pty Lid t/a Timezone—No. 211 of 1993—Parks C.—06/10/93—
Cultural and Recreational Services

Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had used offensive language
after verbal warning given, organised a petition against company’s services and abandoned employment by leaving workplace
unattended for 3 days without explanation justified—Commission reviewed authorities and found on evidence that Respondent
had failed to demonstrate the validity of grounds for summary dismissal but little prospect for an reasonable working
relationships being re-established and therefore no further jurisdiction—Dismissed—Lawerence H. v. Kuljak Aboriginal
Employment and Cultural Centre—No. 541 of 1993—Beech C.—17/09/93—Employment Placement Services

Application for allegedly denied contractual entitlements re discontinued weekly payments-—Respondent argued Applicant was on
Commission after change in business operations—Commission reviewed authorities, *‘Heads of Agreement’” and found it was
not possible to conclude that a employee/employer relationship ever existed and as Application lodged after relationship ended
there was no jurisdiction—Dismissed—Fitzpatrick J. v. Milforo Pty Ltd—No. 874 of 1991—George C.—20/09/93—Marine
Equipment Retailing .

Application for pro rata long service leave entitlements—Board of Reference found that as applicant had resigned after period of
7 years and commenced new contract for 5 years it lacked jurisdiction as neither periods of employment were of sufficient length
to provide an entitlement—Dismissed for want of jurisdiction—Taylor P.W. v. Manely Stanwell Holden—No. 24 of
1993-—Carrigg(Registrar)., Latter/Blyth—04/08/93 ....covoroiiriri ettt e

Application for atlegedly denied contractual entitlements—Applicant also sought unspecified amounts for costs and interest as well
as an indefinite adjournment to allow for other matters before the Commission differently constituted to be concluded—
Respondent argued as a premilinary point that Commission did not have jurisdiction to hear matter as per Coles/Myer decision
in the Industrial Appeal Court—Commission found on evidence that as there was no employment relationship and not likely
to be one in the future there was no industrial matter and therefore it could not determine claim—Dismissed—Bills J.C. v. Van
Print Pty Ltd t/a Vanguard Press—No. 508 of 1993—George C.—08/10/93—Printing .

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued there was a serious
issue to be tried in that as per the Coles/Myer case the appeal would succeed and it would be unjust to have to pay across any
money due to this circumstance-—President found that the balance of convenience favoured the Applicant and ordered monies
to be paid into a trust account—Granted—T. O'Connor and Sons Pty Ltd v. Sakal H.J—No. 1247 of 1993—Sharkey
P.—22/4/93—Retail SEIVICES .uvviiiiiieeersninisiesssinise st etssssesnasane

Applications for allegedly denied contractual entitlements re wages, superannuation benefits and losses associated with loss of
opportunity to perform—Respondent argued that the contracts were casual and could be terminated with one weeks’ notice on
either side—Commission found on evidence that as per Coles/Myer case, there was no industrial matter as there was no
employment relationship therefore it did not have jurisdiction 1o hear claim-—Dismissed—Bozanic N.J. and Others v. Adventure
World (WA) Pty Lid as Trustee for the Adventure World Unit Trust trading as Adventure World—Nos. 44—47 of
1993—Kennedy C.—15/10/93—Entertainment

Application for reinstatement on grounds of unfair dismissal—Respondent argued Applicant attempted to entice other employees
to a new business—Commission found on evidence that Applicant was summarily and unfairly dismissed but could not grant
reinstatement as employee was employed elsewhere—Commission further found that it lacked jurisdiction to award contractual
benefits as no contract relationship existed when matter was first lodged—Dismissed—Kent K.T. v. Montreal Holdings Pty
Ltd—No. 1029 of 1993—Fielding C—11/11/93—Property and Business Services .............

! Appeal against decision of Full Bench (73 WAIG 1458) re contractual entitlements—Respondent conceded appeal but argued IAC
had no jurisdiction to make any order in relation to the sum held in a joint bank account pursuant to the Presidents’ order as
there was no appeal against the stay—IAC found interlocutory order made in the case of an appeal against an order the
Commission made without jurisdiction is void~—Ordered Accordingly—Gail Force Manpower Services Pty Ltd and Another
v. Pozzi R—JAC Appeal No. 15 of 1993—Kennedy J., Rowland J., Franklyn J.—16/9/93—Marketing and Business
Management SETVICES ........ccveirierimiraiemenirriaiess s be s ss e assee s ssesaseass st ssueseraratsssasassnssesssneseessrass

Application for reinstatement on the grounds of unfair dismissal—Preliminary point re jurisdiction—Applicant argued that the degree
of control which the Respondent held over the Applicant was such that the relationship created was that of employer and
employee—Respondent argued that Applicant was engaged as an agent, that the contractual relationship had not been one of
employer and employee therefore the Commission did not have jurisdiction—Commission reviewed authorities and found on
evidence that Applicant had been an employee—Declared Accordingly—Fisher E. v. Totalisator Agency Board—No. 650 of
1992—Parks C.—24/11/93—Cultural and Recreational Services

Appeals against recommendations for promotion to positions of District Officer Fire Brigade, WA Fire Brigade Board—Appellan
argued in preliminary point that there was a question of law to be decided in the definition of ““office’” and that the PAB lacked
jurisdiction therefore it should be referred to the Full Bench—Respondent employer argued that the Board did not have the
powers to refer a matter to the Full Bench and that body did not have jurisdiction to deal with any such matter—PAB reviewed
authorities and found that the public interest and natural justice would be served if the question were considered by the Full
Bench—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66——70 of 1993—Parks C., Alchin/Parker—2/11/93—
Public Order and Safety Services .
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CUMULATIVE DIGEST-—continued

JURISDICTION—continued
2Appeal against decision of Commission (73 WAIG 1612) re denied contractual entitlements—Respondent argued contract of service
was on foot when application was filed due to payment of benefits on termination—Full Bench reviewed authorities, applied
Coles/Myer decision and found there was no jurisdiction—Upheld—O’Connor T. and Sons Pty Ltd v. Sakal H.J.—Appeal No.
936 of 1993—Sharkey P., Gregor C., Beech C.——26/11/1993—Construction Trade SeIviCes ......cccoerrerrmvssevesrrorereransacreesasas
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed termination was a retribution for objection to
unpaid wages and inadequate warning was given—Respondent argued that employee failed to enforce safety rules and breached
management confidence in seeking legal advice on company matter—Respondent further argued no jurisdiction as no
employment relationship existed when application was lodged—Commission reviewed authorities and found although dismissal
was unfair having regard to employment record and restructure, reinstatement was not proper—Dismissed—Willmott L.E. v.
Geo Services Pty Lid—No. 1131 of 1993—Fielding C—26/11/93—Services to Mining L ST
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that duties were performed diligently and
expeditiously in accordance with customs legislation—Respondent argued termination resulted from poor work performance
and productivity—Commission reviewed authorities and found employer’s right to terminate had not been abused and without
order to reinstatement was without jurisdiction to allow compensation payment for denial of adequate notice—Dismissed—
Soukos A. v. Emery Worldwide—No. 1134 of 1993—Fielding C.—16/11/93—Services to Air Transport .......c...eoeeenens
Application for reinstatement on the grounds of unfair dismissal and application to dismiss substantive application—Applicant
claimed that repercussions of IAC Coles/Myer decision effectively wiped out previous contractual entittements claim and
prompted re-application—Respondent argued length of time between termination and claim was too long and it was not in public
interest to deal with matter-—Commission found that Applicant had not shown good reason why, 18 months after event, the
Commission should entertain the claim——Dismissed—Taylor TB. v. S.G.S. Australia Pty Ltd--Nos. 977 and 1115 of
1993--Beech C.——30/11/93-—Wholesaling Farm Produce .......ccovveivmveencrievniesinninnesrensens
Application for order to dismiss application No. C446 of 1993—Applicant claimed that as matter had been previously dealt with
in another application Commission was functus officio and doctrines of res judicata and issue estoppel applied—Applicant
further claimed that since matter was within jurisdiction of Industrial Magistrate the Commission lacked jurisdiction to deal
with matter—Commission found on evidence that matter had not been previously dealt with and as there was no need to address
issues of functus officio, res judicata or issue estoppel—Dismissed—R.R.LA. v. ME.W.U.—No. 1427 of 1993-—Gregor
CommB0/11/93-—MIMUNE «oiviniirieiirccceteee ittt ev s bbb s e st b e a b ssa e eR S e bt s e b seaa b s as s e en bt e s eug b snennraen
Application to vary award re terms and conditions to cover existing conditions of employment and complete two new awards—Parties
argued that the provisions being sought were in line with the Wage Fixing Principles, were within the jurisdiction of the
Commission and had merit—Respondent sought insertion into contract of service clause which empowered the employer to
force resignations of employees aged 60 years or more—CICS found that it did have jurisdiction as there was an industrial matter,
reviewed what conditions currently applied in the award, and determined each claim and gave reasons therefore—Ordered
Accordingly-——S.S.T.U. v. Minister for Education and Another—Nos. T4 and T5 of 1993—Coleman C.C., Kennedy C., George
Cm27/10/93-—EAUCAHON ..civivviirinririisierisiririiisiiseettniisasete e sass st s et e sbess s e sm b e s s e res s s boraes b s ben e Rt s R tsbbsassaesbeanobsia Rt basressasrtsen
! Appeal against decision of President (73 WAIG 254) re orders relating to the conduct of union committee of management and its
business—Respondent argued notwithstanding the fact that each resolution of the committee of management may not be capable
of being struck down as a matter of law the President was able to look at the conduct of the majority and the way in which
they conducted the affairs of the union and decide that the resolutions as a whole could not stand—Appellant argued President
acted without or in excess jurisdiction and erred in law in various respects—IAC reviewed authorities, LR. Act 1979, Union
Rules and found the failure of the committee of management to elect a chair for each meeting did not necessarily result as a
matter of law in the invalidity of the resolution passed by the committee and that nothing in S.66(2) empowered the President
to declare the resolutions of the meeting as null and void—IAC further found it was open to the President to conclude that the
industrial officers were in fact organisers—But not that the Acts including award variation approved of the industrial officers
and the acting secretary were void—Upheld and Orders Quashed and Varied Respectively—IAC Appeal No. 2 of 1993—Carter
L.B. and Others v. Drake M.A. and Others—Rowland J., Nicholson/Anderson J.J.—14/10/93—Unions ......ceevuemvvensersecienns
ZAppeal against decision of Commission (73 WAIG 1900) re reinstatement on the grounds of unfair dismissal—Appellant argued
Commission emved in finding that the Respondent was dismissed when offered alternative employment or that it failed to have
sufficient regard to the established principles in exercising the power of reinstatement—TFull Bench found no term in contract
of service re transferability and that the dismissal was summary—Full Bench found, though the order was within jurisdiction,
the Commission miscarried in its discretion to order re-employment—Upheld—Real Estate Institute of W.A. Inc. v.
F.C.U.—Appeal No. 939 of 1993—Sharkey P., Halliwell 5.C., Beech C.—23/11/93—Property SErvices ........curieveerirnene

LEAVE WITHOUT PAY—

Application for interpretation of definition of non-working day in Clerks’ (Hotels, Motels and Clubs) Award—Respondent sought
to amend definition by deleting ‘part-time’ so ‘non-working day” was recognised as any day where employee was unavailable
to perform ordinary hours of work—Union argued that part-time employees should not be denied traditional privilege equivalent
to day workers for holiday falling on Saturday or Sunday and being observed on Monday or Tuesday—Commission found an
evidence that amendment to include both pari-time and full-time employees did not alter status of ‘non-working day’ and
definition of ‘paid holiday’ was to remain as a named holiday—Granted—F.C.U v. Commercial Hotel and Others—No. 1582B
of 1989 (R2)—Parks C.—19/7/93-—Pubs, Taverns and Bars (CIETICAL) .vuuiceverirreerrenrinviriiretesreesssessessseassesssessassrssosssosessssensns

Application for order to dismiss application No. C446 of 1993-—Applicant claimed that as matter had been previously dealt with
in another application Commission was functus officio and doctrines of res judicata and issue estoppel applied—Applicant
further claimed that since matter was within jurisdiction of Industrial Magistrate the Commission lacked jurisdiction to deal
with matter—Commission found on evidence that matter had not been previously dealt with and as there was no need to address
issues of functus officio, res judicata or issue estoppel—Dismissed—R.R.LA. v. MEE.W.U.—No. 1427 of 1993—Gregor
C.—30/11/93—MImnNg ....cccccovrcmrirrrrcernn . "

LONG SERVICE LEAVE—
1Appeal against decision of Commission in Court Session (72 WAIG 2529) re refusal to grant leave to appeal out of time against
decision of Long Service Leave Board of Reference—IAC reviewed authorities and found on evidence that the Appellant failed
to establish the necessary chain of transmission of Services and having regard to the weakness of the Appellant’s case the
dismissal of the application did not give rise to an injustice—Dismissed—Ryan R.J. v. Hazelby K.N. and Lester t/a Carnarvon
Waste Disposals—IAC No. 13 of 1992—Kennedy C., Rowland J., Nicholson J.—27/5/93-—Waste Disposal .........ccvceunnnee.
3Appeal against Decision of Board of Reference (73 WAIG 1594) re assessment of amount of ordinary pay for purposes of long
service leave entitiements—Appellant argued BOR failed to give sufficient reasons for decision, wrongly stated the question
to be decided and failed to decide claim made—CICS reviewed authorities, CIPPLSL Act, heard Appeal in stricto sensu and
found the BOR applied the provisions of CIPPLSL Act to the agreed facts and reached the correct conclusion as a
result—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Portable Paid Long Service Leave Payments
Board—Appeal No. 914 of 1993—Halliwell S.C., George C., Parks C.—28/09/93—CONStructoN. . ..ueeerverrrererersrerseseneesscens
Claim re determination of long service leave entitlements—BOR found on evidence that as there was no termination of contract of
service, employment was deemed to be continuous for the purposes of long service leave entitlements—Granted-—Hill A.N.
v. Paul Druitt Real Estate Pty Ltd—File No. 6 of 1993-—Pope/Beech/Uphill—Real Estate
Claim re pro rata long service leave entitlement—BOR found on evidence that as Applicant had only completed 8 years and 5 months
of service he bad not completed the requisite 10 years service to enable pro rara payment—Dismissed—Rideout E. v. Baker
Hughes Australia Pty Ltd t/a Exlog Australia—File No. 15 of 1993—Pope/Jones/Beech—16/08/93—Exploration ........ce......
Application for long service leave entitlements—Board of Reference found that honorarium paid to Applicant was not a gift for
voluntary work but a yearly payment for prescribed work undertaken—BOR further found that employer/employee relationship
had existed between the parties—Granted—Arlow W.R. v. West Australian Suburban Turf Cricket Association (Inc)—No. 2
of 1993—Pope (DR)., Beech/Uphill-—08/06/93-—Sport and RECTBALON .....ccccvevvrerrirriuresiaressressarasssesersossrsssssessoserssssesssossarsone
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CUMULATIVE DIGEST—continued

LONG SERVICE LEAVE~—continued
Application for pro rata long service leave entitlements—Board of Reference found that as applicant had resigned after period of
7 years and commenced new contract for 5 years it lacked jurisdiction as neither periods of employment were of sufficient length
to provide an entitlement—Dismissed for want of jurisdiction—Taylor P.W. v. Manely Stanwell Holden—No. 24 of
1993-—Carrigg(Registrar)., Latter/Blyth—04/08/93 ........ccovvrvviervnreniinnns
Claim re calculation of long service leave—Applicant argued that absences from work were approved leave without pay on two
occasions——Respondent argued that it did not grant the leave—BOR found on evidence that Applicant terminated her own
services on the second period of leave therefore accrual for long service leave entitlements should commence from that
date—F.M.W.U. v. St John of God Hospital—File No 12 of 1993—Carrigg/Latter/Uphill—18/05/93—Health ..........ccccruunen.
Claim for pro rata long service leave—BOR found on evidence that Applicant’s employment was continuous due to transmission
of business—BOR also found pro rata long service leave should be paid at the salary rate when services were
terminated—Granted—Todorovska S v. Express Travel Pty Ltd—File No. 17 of 1993—Carrigg/Jones/Beech—04/08/93—
TIAVEL coovriiiereniniernrr it sisbesse e ssssresisssrasseostssn s s sbsssastamasenssnsassasnens .
Application for back payment of allegedly underpaid pro rata long service leave paymeht—Applicant claimed payment should have
been made on basis of a salary *‘package’ including annual salary, sum for vehicle, sum for telephone use and statutory
superannuation contributions—Board of Reference also considered impact of Statute of Limitations, District Court action by
Applicant against Respondent, Coles/Myer Decision and Long Service Leave Act as to CICS long service leave General
Order—BOR found that components other than actual salary had not been considered as part of *‘gross salary, wages, bonus,
commission ‘‘for taxation purposes it is difficult to now accept the argument that they are now part of a rate of pay—Further,
the definition of “‘rate of pay’’ in General Order did not support claim—Dismissed—Marsh K.R. v. Mayne Nickless Limited
and Another—No. 28 of 1993-—Pope (DR)., Beech/Uphill—27/10/93—Transport .......coceviiimcimerirerierernesssnmensessssessesesases

MANNING—
2Appeal against decision of Commission (73 WAIG 1626) re dismissed claim over speed and manning of mutton chain—Appellant
argued Commission denied natural justice by not allowing submissions, examination of witness or opposing evidence on a report
received as evidence—Appellant further argued Commission did not completely hear matter and failed to issue minutes of
proposed order and reasons for decision—Respondent conceded Appeal-—Full Bench reviewed authorities and found that there
had been a denial of natural justice and that the appropriate remedy was to quash the decision—Upheld—W.AM.C. v.
AM.ELE.U.—Appeal No. 890 of 1993—Sharkey P., Coleman C.C., Gregor C.—05/08/93—Meat ......ccecerrvevecrrmrersinenansn

MEAL BREAKS—

Application to vary award re hours, meal break and wages—Parties sought to increase casual employees” maximum engagement,
reduce new employees’ minimum daily engagement, allow casual employees to forgo meal breaks, exclude company from Easter
eve overtime, increase wages and superannuation—Commission found that superannuation increase would exceed state wage
principles however other variations were approved and the superannuation claim withdrawn Granted in Part—SDA v. Coles
Supermarket Australia and Another—No. 285 of 1993—Beech C.—20/10/93—Supermarket and Grocery StOres ..........c.c..

MEAL MONEY—
Application to vary award re overtime provisions—Applicant argued exclusive jurisdiction of PSA might allow improvement in
conditions despite they being contrary to Wage Fixing Principles—Public Service Arbitrator approved only matters agreed upon

by parties—Granted in Part—C.S.A. v. Commissioner, Public Service Commission—No, P22 of 1992—Negus C.—27/08/93—
Government Administration RO OO OOV U ST PPRTUR TSN
Application to vary award re allowanc P meal allowance to reflect change in CPI for industry bringing
clause up to date and to establish an isolation allowance—Commission examined adjustments and found changes to be within

General Order and the Principles and acceded to request for separate operative dates—Granted—Co-operative Bulk Handling

v. G.H.S.0.A.—No. 1156 of 1993—Fielding C.—06/10/93—Grain Storage

MISCONDUCT—

Appeal against speaker of Legislative Assembly and President of Legislative Council to terminate employment—Applicant argued
that dismissal arose from his opposition to another contractor’s work with Legislative Council and defamation against
him—Respondent argued that a thorough investigation was undertaken and management was not satisfied with his responses
to questions regarding a sum of money and suspected dishonesty—PSAB found on evidence that poor management style and
interpersonal skills, not technical competence, led to dismissal—PSAB found some elements of unfairness but on the totality
of evidence there was ample good reason to exercise the right to terminate the contract—PSAB further found that Applicant
was due a back dated salary increase and 3 months pay in lieu of notice—Granted in Part—Davids M. v. Hon. Mike Barrett
JP, MLA and Another—PSAB 14 of 1992—Negus C., Musson/Farrar—13/7/93—Government Administration ...........ecveeee

Conference referred re claim for reinstatement on the ground of unfair dismissal—Applicant union claimed that employee was given
permission to remove materials by sub-contractor—Respondent argued that employee did not have permission to remove
materials and admitted to have stolen the goods in an interview with Police—Commission reviewed authorities and found on
evidence that employee was given every opportunity to explain his case before the Respondent and the Respondent had good
reason to reaching the conclusion it did—Dismissed—A.B.L.F. v. BM.A—No. CR100 of 1993—Fielding C.—18/6/93—

permanent employee with a fixed term appointment—Respondent argued that as matter was result of a fixed term contract
expiring at the end of term and therefore there was no dismissal to invoke the Boards jurisdiction—PSAB reviewed LR. Act
and found on evidence that renewal or extension was a term of employee’s contract and that he should be dealt with as if
misconduct finding had not been made and be reinstated so that consideration of extension of employment could be
made—Upheld—Metaxas J. v. P.S.C.—No. PSAB 9 of 1993—Negus C., Chinnery/Rea—16/6/93—Public Administration ..
Conference referred re claim for reinstatement on the grounds of unfair summary dismissal without loss of entitiements—Application
was heard conjointly with CR116 of 1993 and the main Reasons for Decision published with it~Commission found on evidence
that employee had physically assaulted another colleague causing bodily harm and the decision to terminate employment was
l;f;aﬂ;g harsh nor unfair—Dismissed—F.M.W.U. v. Sir Charles Gairdner Hospital—No. CR119 of 1993—Gregor C.—
Application for reinstatement on the grounds of unfair dismissal for alleged misconduct—Applicant argued that he had no recollection
of events and that he acted in a state of automatism——Respondent argued that employee knew what he was doing and deliberately
set out to assault another employee—Commission reviewed authorities and found on evidence that the Applicant’s conduct was
totally unacceptable, that Respondent had a duty of care to fellow employees and therefore dismissal was neither harsh nor
unfair—Dismissed—Richards S.J. and BHP Iron Ore Limited—No. 184 of 1993—Fielding C.—21/6/93—1Iron Ore ............
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that he had not bad
a proper induction into the company and he not received any feedback about incorrect procedures—Respondent argued that
the way in which employee had gone about getting the job done was a breach of practice and general standard of
behaviour—Commission reviewed authorities and found on evidence that as Applicant had not been properly instructed in the
company’s operations, the decision to dismiss was unfair and ordered reinstatement and compensation for lost
earnings—Granted—Fawcett P. v. Worsley Alumina Pty Ltd—No. 775 of 1993—Gregor C.—29/7/93—Mining ......c.cooenene.
Conference referred re unfair dismissal—Reinstatement and payment of contractual entitlements sought—Respondent argued that
dismissal occurred when employee struck another employee without reasonable provocation and action was seen as
misconduct—Commission reviewed authorities and found a evidence that as there was no history of violent conduct towards
other employees the dismissal was unfair—Granted—F.M.W.U. v. Cadbury Schweppes Pty Ltd—No. CR19 of 1993—Parks
Co=27[7/93—F00d MaNUFACTUTING ..ovovveeeirieririiieriniaseste i esesers s cissteseserressesasssessssisesseaes s orasssbenssssssnssasbasasstsssssssaniaserssosssass
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CUMULATIVE DIGEST-~continued

MISCONDUCT—continued

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Respondent argued

that termination was a result of employee assaulting supervisor by pushing him without reasonable provocation which was

viewed as misconduct—Commission found no unfairness had occurred—Dismissed—A.B.L.F. v. BM.A.—No. CR253 of

1993-—Halliwell S.C.—4/8/93—Construction

Conference referred re claim for reinstatement without loss of entitlements on grounds of unfair dismissal—Respondent argued that

employee was dismissed as a result of a degeneration of work relationship with supervisor and that poor work attitude and

behaviour continued after warnings had been given—Commission found on evidence that respondent’s right to terminate was

exercised in a fair manner—Dismissed—F.M.W.U. v. Warton Road Small Animal Hospital--CR689 of 1992-—Parks
C.—3/8/93—Animal Welfare . s

Conference referred re claim of unfair dismissal-—Applicant union claimed that consideration should be given to length of time
between incident leading to dismissal and previous occurrence—Respondent argued that dismissal was not unfair as employee
had not only been previously warned but had been counselled for breaches of policies—Commission found on evidence that
on balance, there was no establishment of Respondent’s actions being harsh or unfair—Dismissed—S.D.A. v. Cecil Brothers
Pty Lid t/a Betts and Betts—No. CR229 of 1993—Kennedy C.—10/8/93—Retail ...c..crvreirecnse

Appeal against decision of Totalisator Agency Board to terminate employment for alleged gross neglect of duty—Respondent
employer argued that Appellant was charged with breaching the TAB Betting Act and sought payment of a shortfall in the
agencies funds—PSAB found on evidence that Appellant was aware of his employers instructions and attitude to credit betting
and conducted himself in a way which repudiated the contract of service therefore summary dismissal was neither harsh nor
unfair—Dismissed-—Hamersley G. v. Totalisator Agency Board—No. PSAB 11 of 1993—Negus C., Sivewright/Reynolds—
18/8/93—Betting ........cocvuneen.

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
claimed summary termination was effected where there was no misconduct and Respondent had not met its obligation in
supplying safety boots—Respondent argued that employees’ action re safety boots was further demonstration of his rude and
unco-operative manner and attitude towards policies, management, staff and customers—Commission found on evidence that
employees’ dismissal was harsh in the circumstances of the actual application of policy on safety boots and that the Commission
should order re-employment—QGranted in Part—S.D.A. v. Alco Pty Lid—No. CR240 of 1993—Kennedy C.—11/08/93-—
RELAIL ottt e b e R RS SEeRsa SR e SRR e SRS SRS TR b eR R s bR SRt an

2Appeal against decision of Commission (73 WAIG 412) re reinstaternent to a lower grade position on the grounds of unfair
dismissal-—Appellant argued Commission erred in various finding of fact, in failing to properly apply the law in respect of
misconduct, in failing to give sufficient weight to the public interest in whether the Respondent was a fit and proper person
to hold office in the police force and having found that the actions of the Respondent required severe disciplinary action, by
substituting the opinion for that of the Appellant—Full Bench reviewed authorities, Police Force Regulations and Police Force
Act 1892 and found it was open to the Commission to find on video and oral evidence that there was no premeditation to the
assault but that finding did not dispose of the Commission’s duty to consider and give proper weight to those factors arising
out of the assault—Full Bench further found that the Commissioner of Police did not abuse his statutory duty and it was not
for the Commission to look at what was done in the light of punishment as it did—Upheld—Minister For Police and Another
v. Smith D.J—Appeal No. 149 of 1993—Sharkey P., Coleman C.C., Fielding C.—27/08/93—Police Service ........ccurnvvrererens

Conference referred re application for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Applicant union
argued there was a denial of procedural fairness in the manner by which the summary dismissal was effected as the employee
had not committed any misconduct—Respondent argued that as a result from employee failing to satisfactorily refute allegations
of two separate assault incidents summarily dismissal occurred—Commission found on evidence that employee’s actions were
atternpts to restrain the child concerned and employee was not guilty of misconduct—Granted—F.M.W.U. v. The Board of
Management, Gurlongga Njininj Children’s Centre—No. CR750 of 1992—Coleman C.C.—19/8/93—Child Care Services ..

Appeal against decision of Public Service Commissioner re termination of employee for alleged misconduct—Respondent employer
argued that employee had attempted to cover up his serious demeanours and was left with no alternative but to dismiss
Appellant—PSAB found on evidence there was no corrupt intent or profit from the misconduct, that Appellant had an
unblemished record of service and ordered that he be given the strongest possible sanction short of dismissal-—Upheld—DMarek
J. v. Public Service Commission—PSAB10 of 1993—Negus C., King/Treymant—27/08/93—FisSheries .......ocervvvrnneneriiironeee

Appeal against decision of Commission (72 WAIG 2859) re dismissed claim for reinstatement on the grounds of unfair
dismissal-——Appellant union argued that the Commission erred in fact or in law in finding that the Respondent was entitled to
summarily dismiss employees when there was no sufficient evidence that the fight was one of serious enough nature to render
the employees liable to dismissal and potential to disrupt harmony of the village—Full Bench reviewed authorities and found
on evidence that the altercation was a serious one, that although it did not create disharmony in the village it was such that
amounted to rejection of the contract of employment—Dismissed—A . W.U. v. Argyle Diamond Mines Pty Ltd—Appeal No.
1525 of 1992—Sharkey P., Halliwell S.C., Parks C.—24/09/93——Mining

Appeal against decision to summarily dismiss employee for misconduct—Applicant claimed that he was unaware of Code of Conduct
and use of wife’s promotional firm was due in good faith as main concern was to hire best promotional group—Respondent
argued that as employee had breached Code of conduct and was ‘prima facie’ a criminal offence and there now existed a total
lack of trust dismissal was warranted—PSAB reviewed authorities and found on evidence that by Respondent dismissing
employee after Minister’s decision for formal reprimand and options to resolve conflict were given the dismissal was unfair
but was not persuaded that reinstatement should occur as position was lost in Respondent’s restructure—PSAB further found
that employee should be compensated in amount equal to 6 months salary—Granted in part—Denver D. v. WA P.M.A.—PSAB
15 of 1993—Public Service Appeal Board—14/09/93—Market Research Services (Public Admin)

Application for reinstatement on the grounds of unfair dismissal—Respondent argued summary dismissal was warranted as Applicant
breached company policy by knowingly offering non *‘check sealed”’ stock to other employees for consumption-—Commission
reviewed authorities and fourd on evidence that the act did not constitute misconduct sufficient to justify summary
dismissal—Granted—S.D.A.E.A. v. Action Food Barns (W.A)) Pty Ltd—No. CR294 of 1993—Beech C.—08/09/93—
Supermarket and Grocery Stores

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed termination was due to Respondent organising
someone else for the job and no complaints had been made about her—Respondent argued that employee had been cautioned
on a daily basis in regards to interrupting consultations with clients, negative attitude towards other staff members, lewd remarks
to staff and clients and had observed her behaviour for a week and found no improvement—Commission reviewed authorities
and found on evidence that Applicant did not discharge the onus of proof to establish unfairness and favoured evidence of
Respondent—Dismissed—Harper V. v. (Richard Strutt) Boulevard Pharmacy Newman—~No. 955 of 1993—Gregor
C.—27/09/93—Pharmaceutical, Cosmetic and Toiletry Retailing .......... .

Claim for reinstatement on the grounds of unfair dismissal for alleged misconduct—Applicant argued that Respondent wrongly
inputed her actions as incidents of disloyalty and disobedience—Respondent argued that they had lost trust in the employee
because of her divided loyalty—Commission found on evidence that Applicant had done nothing to undermine the Respondents
position therefore dismissal was unfair and ordered reinstatement to former position but declined to make an associated order
as to loss of income in the interim—Granted in part—Keane S.J. v. Healthpoint Pty Ltd t/a Healthpoint Belmont—No. 518 of
1993—Fielding C—02/09/93—MeICal ......ccoiviiivmiiiiniiiiiicninessess st es s eesr s e etessssssatasessssssassaresssssssssssnstsns

Application for reinstatement on the grounds of unfair dismissal-—Respondent argued that employee had used offensive language
after verbal warning given, organised a petition against company’s services and abandoned employment by leaving workplace
unattended for 3 days without explanation justified—Commission reviewed authorities and found on evidence that Respondent
had failed to demonstrate the validity of grounds for summary dismissal but little prospect for an reasonable working
relationships being re-established and therefore no further jurisdiction—Dismissed—Lawerence H. v. Kuljak Aboriginal
Employment and Cultural Centre—No. 541 of 1993—Beech C.—17/09/93—Employment Placement Services ........ocoovcvne

Application for reinstatement on the grounds of unfair dismissal-—Commission reviewed authorities and found that as 10 warnings
had been given and no improvement resulted it favoured Respondent’s case—Dismissed—Marklew D. v. City of Gosnells—No.
813 of 1992—Halliwell S.C.—17/12/92—Local Government Administration
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CUMULATIVE DIGEST—continued
Page

MISCONDUCT—continued

Conference referred re claim for reinstatement on the grounds of unfair dismissal for participation in strike action—Applicant union

argued that employees went on strike because the first group of employees had been unfairly dismissed and their employer

refused to reinstate them—Respondent employer argued that employees had at least four warnings that dismissal would occur

if they withdrew their labour which was a breach of their contract of employment—Commission reviewed authorities and found

on evidence that they had disobeyed lawful orders to return to work and that their conduct was a repudiation of their contract

of service therefore dismissals were neither harsh nor unfair—Dismissed—C.M.E.T.8.W.U. v. Robe River Iron Associates—INo.

CR263 of 1993—Gregor C.—01/10/93—Mining et e rs 2754
Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union claimed that dismissal was in

retribution for employee not taking a voluntary separation and alleged misdeeds occured in employee’s role as union

convenor—Respondent argued that dismissal was justified as despite repeated verbal and written warnings employee abused

and disobeyed management and was generally unco-operative—Commission reviewed authorities and found on evidence that

ample warning had been given of unacceptable employment attitude and behaviour—Commission was convinced that dismissal

was in all aspects fair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Ltd—No. CR305 of 1993—Fielding C.—15/10/93—1Iron

Ore MNNE .oviviiireninrnircisiireserirse s s s s s s s ssssssessasnessssssses 3028
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal-Applicant claimed termination was

unjust as he had not been adequately instructed as to his responsibility to monitor subordinate’s timekeeping—Respondent

argued that applicant had been given every opportunity to explain his position and assist in discovery of over payments—Further,

termination was effected in terms of contract with benefits and due notice given—Commission found that in failing to adhere

to written instructions on overtime principles Applicant had shown incompetence as a supervisor and termination was not

unfair—Dismissed—Joyner L. v. Commissioner, Main Roads Department—No. 75 of 1993—Negus C.~—10/11/93—Road and

Bridge Construction ... . 3019
Application for reinstatement on the grounds of unfair dismissal-—Applicant claimed termination was a retribution for objection to

unpaid wages and inadequate warning was given—Respondent argued that employee failed to enforce safety rules and breached

management confidence in seeking legal advice on company matter—Respondent further argued no jurisdiction as no

employment relationship existed when application was lodged~—Commission reviewed authorities and found although dismissal

was unfair having regard to employment record and restructure, reinstatement was not proper—Dismissed—Willmott L.E. v.

Geo Services Pty Ltd—No. 1131 of 1993—Fielding C—26/11/93-—Services to Mining ..... 3485

MIXED FUNCTIONS—
Application to vary award re changes in working arrangement, increase functions of integrated work group and additional
classification level by consent—Applicant argued that extra selected skills gained from the changes in operation warranted an
additional classification level for mine transport services—Commission found significant net additions to work requirements
warranted the new additional classification—Granted—Hamersley Iron Pty Limited v. A.W.U.—No. 927 of 1993—Fielding
C12/08/93—I101 DI wovirireiiiriiniii i se s ae s b st sh s e s e L sb e s s b rar b AR e e e b e bR s AT A S O b e R sS4 S ba b e b e b n st s st b ns 2460

NATURAL JUSTICE—

Appeal against speaker of Legislative Assembly and President of Legislative Council to terminate employment—Applicant argued

that dismissal arose from his opposition {o another contractor’s work with Legislative Council and defamation against

him-—Respondent argued that a thorough investigation was undertaken and management was not satisfied with his responses

to questions regarding a sum of money and suspected dishonesty—PSAB found on evidence that poor management style and

interpersonal skills, not technical competence, led to dismissal—PSAB found some elements of unfairness but on the totality

of evidence there was ample good reason to exercise the right to terminate the contract—PSAB further found that Applicant

was due a back dated salary increase and 3 months pay in lieu of notice—Granted in Part—Davids M. v. Hon. Mike Barrett

JP, MLA and Another—PSAB 14 of 1992—Negus C., Musson/Farrar—13/7/93-—Government Administration ..........cevsene 1958
2Appeal against decision of Industrial Magistrate (unreported) re breach of award—Appellant argued Industrial Magistrate erred in

denying an adjournment contrary to natural justice, finding the defendant was bound by the award, failing to consider whether

an exclusion in the definitions clause applied and in ordering payment for the total claim—Full Bench reviewed authorities and

found an injustice had occurred such as to enable the Full Bench to interfere—At speaking to the minutes the Respondent argued,

inter alia, that Full Bench should review its decision or that a question of law was raised and the President should state a case

to the Industrial Appeal Court—Full Bench found Respondent was attempting to argue an appeal and that the appeal was fully

heard, determined and decided upon—Upheld and Remitted—Grade Pty Ltd (Formerly World Enzymes Pty Ltd) v. McCorry

G., Department of Productivity and Labour Relations—Appeal No. 1390 of 1992—Sharkey P., Fielding C., Negus C.—04/05/93

and 03/08/93—Retail and Wholesale Trade .. 2014
Conference referred re application for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Applicant union

argued there was a denial of procedural fairness in the manner by which the summary dismissal was effected as the employee

had not committed any misconduct—Respondent argued that as a result from employee failing to satisfactorily refute allegations

of two separate assault incidents summarily dismissal occurred—Commission found on evidence that employee’s actions were

attempts to restrain the child concerned and employee was not guilty of misconduct—Granted—F.M.W.U, v. The Board of

Management, Gurlongga Njininj Children’s Centre—No. CR750 of 1992—Coleman C.C.—19/8/93-—Child Care Services .. 2501
! Appeal against decision of Full Bench (72 WAIG 25) dismissing an appeal against the decision of the Commission making a new

award—Appellant argued Full Bench erred in failing to hold that Commission had denied natural justice re findings about the

motives of Appellant in retiring from Agreement when there was insufficient evidence and Appellant was not afforded the

opportunity to make submissions or lead evidence—First Respondent argued it could be reasonably apprehended that the

Commission would have considered the issues and that the findings were open to it—Industrial Appeal Court reviewed the LR.

Act, Wage Fixing Principles and found that though the retirement and failure to co-operate was squarely before the Commission

the Appellant’s motives were not and so were not open to evaluation—IAC further found Full Bench erred in its understanding

of Steads case by not considering whether notification of the Appellant that its motives were on issue it would have made any

difference to the decision—Upheld and Remitted—R.R.LA. v. AM.WS.U. and Others—IAC Appeal No. 32 of

1991—Nicholson J., Wallwork J., Owen J.—15/01/93—Iron Ore Mining ......... 1993
2Appeal against decision of Commission (72 WAIG 2613) dismissing claim for reinstatement on the grounds of unfair

dismissal—Appellant argued Commission erred in finding relating to a car accident, failed to account for all facts and erred

in finding that the Respondent did not act with harshness or oppression towards the Appellant—Full Bench found Commission’s

failure to find that a denial of representation was unfair was not an error which should result in finding the dismissal unfair

and no procedural unfairness in not making certain specifications in letters of dismissal-—Full Bench further found that findings

relating to inter alia failure to comply with directions, provide books and reports were open on the evidence——Dismissed-—

Macale D.M. v. Ngowar Aerwah Aboriginal Corporation—Appeal No. 1491 of 1992—Sharkey P., Halliwell S.C., Fielding

C.—22/07/93—Health and Community Services 2000
2Appeal against decision of Commission (73 WAIG 1626) re dismissed claim over speed and manning of mutton chain—Appellant

argued Commission denied natural justice by not allowing submissions, examination of witness or opposing evidence on a report

received as evidence—Appellant further argued Commission did not completely hear matter and failed to issue minutes of

proposed order and reasons for decision—Respondent conceded Appeal—Full Bench reviewed authorities and found that there

had been a denial of natural justice and that the appropriate remedy was to quash the decision—Upheld—W.AM.C. v.

AME.LE.U.—Appeal No. 890 of 1993—S8harkey P., Coleman C.C., Gregor C.—05/08/93—Meat .....cccocvrnrmrenneniniecenena 2655
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CUMULATIVE DIGEST-—continued

NATURAL JUSTICE—continued

2Appeal against Decision of Commission (71 WAIG 582) re new Award, remitted from Industrial Appeal Court (73 WAIG 1993)
to consider the correct principle and test on whether the Commission at first instance could not possibly have come to any other
conclusion—Appellant argued test in Steads’ case could only be satisfied if the Wage Fixing Principles bound the Commission
to impose the conditions previously contained in an Industrial Agreement—Full Bench found that the Commission erred as
discretion to come to another opinion existed and that the whole order was null and void whether appealed in whole or in
part—Upheld and Quashed—RRIA v. AMWSU and Others—Appeal No. 436 of 1991-—Sharkey P., Coleman C.C., Gregor
C.—23/08/93—MINING .ccovvivrrriireriresiisereiarssesienses

2Appeal against decision of Commission (73 WAIG 1352) re reinstatement on the grounds of unfair dismissal—Application for
extension of time for instituting appeal—Appellant argued appeal involved serious issues of fact and law delay was slight and
it would be harsh to penalise the Appellant for an omission arising out of a misunderstanding between its representatives—Full
Bench amended Respondent—Full Bench reviewed authorities and found on majority that, having regard to all factual
circumstances, the history of the proceedings, the conduct of the Applicant/Respondent during and after those proceedings, the
consequences for the parties and the “*vested right to retain the judgement’’ no inequity was done to the Appellant in refusing
the application--Dismissed—Tip Top Bakeries v. TW.U.——Appeal No. 844 of 1993—Sharkey P., Coleman C.C., Halliwell
S.C.—~17/09/93—Food and Beverage ManufaCtIe ......cvcvuirieriiinniniseenmsmnsessneseissnsensssiesssissssississsmesssessmsassssnesssssssossosseses

2Appeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance——Appellant argued, inter alia, the
Commission erred in finding tally should be increased despite the fact the slaughtering system was not 100% efficient—Further
Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in
receiving a DOSHWA evidence without allowing submissions on it—Respondent argued earnings of employees were actually
increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings
or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain
meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative
under the award but to say that the tally was not to be negotiated—Full Bench paid no attention to the loss of earning as required
under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that
no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders
in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A.M.LE.U.
v. Clover Meats—Appeal No. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product
Manufacturing eseberer et st e s b AR e b e Ao e s R b e b e R e s e e et e R e A

NEXUS——

Application to vary award re insertion of redundancy provision—Commission was asked to determine as preliminary points whether
the matter should be referred to a Commission in Court Session and that matter should be adjourned to await developments
in the Federal Commission or listed with another party in that Commission—Application was adjourned and relisted for
hearing—Commission further heard evidence from both parties as to what definition was more pertinent to the building industry
and found that the wider meaning of redundancy although not as literal as that in the federal award should apply-—Ordered
Accordingly—B.T.A. v. Adsigns Pty Ltd and Others—No. 1686 of 1990—Beech C.—4/6/93—Building .......ccrvcvvervrrerennne

Application to vary award re increase in expense related allowances—Applicant union sought retrospective operative
date—Respondent argued that it would be unfair to parties of state award for operative date to be same as federal award as the
federal award had not been similarly varied—Commission found that Applicant’s operative date would not achieve consistency
across any given building site—Granted in Part—C.M.E.T.S8.W.U. v. Bell Basic Industries Ltd and Others—No. 1182 of
1993—Beech C.—22/09/93—Building ........c.ccevnnue errereereeareneans .

Application to vary award re expense related allowances—Applicant union sought operative date the same as counterpart federal
award-—Respondent argued each case depended on its own circumstances——Commission found that expenses had already been
incurred during preceeding 12 months and was a well established nexus—Granted—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and
Others—No. 1183 of 1993-—Beech C.—22/09/93—BUildINg ....corvvrerrmrmssrimsssisnissssiesasceronseanes

NIGHT AND WEEKEND WORK—
Application to vary award re overtime provisions—aApplicant argued exclusive jurisdiction of PSA might allow improvement in
conditions despite they being contrary to Wage Fixing Principles—Public Service Arbitrator approved only matters agreed upon

by parties—Granted in Part—C.S.A. v. Commissioner, Public Service Commission—No. P22 of 1992—Negus C.—27/08/93 -~
Government Administration

ORDER—
Application for order to dismiss application No. C446 of 1993—Applicant claimed that as matter had been previously dealt with
in another application Commission was functus officio and doctrines of res judicata and issue estoppel applied—Applicant

further claimed that since matter was within jurisdiction of Industrial Magistrate the Commission lacked jurisdiction to deal

with matter—Commission found on evidence that matter had not been previously dealt with and as there was no need to address

issues of functus officio, res judicata or issue estoppel—Dismissed—R.R.I.A. v. MEE.-W.U.—No. 1427 of 1993—Grego
Cm30/11/93—MINING «eorvrrrirrriririreiisesninersisesesssssissnses

OVERTIME—
Complaint re breach of award—Industrial Magistrate found that complaint was not properly made before the appropriate authority
pursuant to Regulation 3(3) of Industrial Arbitration (Industrial Magistrates) Regulation 1980-—Struck Out—TW.U. v.
Wesfarmers Kleenheat Gas Pty Ltd t/a Kieenheat—Complaint Nos. 74 and 75 of 1993-Cicchini 8$.M.—19/05/93—Domestic
ApPPHANCES RELAIHNG ..vovvviviveriiirieirissii ittt s et s b en st a e st sae b b e se e s seabebobaRebara st besnsassehssanstassnss
Application to vary award re overtime provisions—Applicant argued exclusive jurisdiction of PSA might allow improvement in
conditions despite they being contrary to Wage Fixing Principles—Public Service Arbitrator approved only matters agreed upon

by parties—Granted in Part—C.S.A. v. Commissioner, Public Service Commission—No. P22 of 1992--Negus C.—27/08/93—
Government Administration .
Application for interpretation of award re commuted overtime allowance—Applicant union argued that the clause could not be said
to be in any way ambiguous and was designed to compensate fisheries officers for being required to work in excess of prescribed
hours of duty—Respondent argued that only time worked in excess of presribed hours of duty would count for the purposes

of receiving the 15% allowance—Commission found that the clause was clear and that if the Applicant desired a more liberal
exercise of the C.E.Q.’s discretion an application could be lodged to determine precisely the work patterns which should result

21. ;lhe'additional 15% being payable—C.S.A. v. Public Service Commission—No. P28 of 1992—Negus C.—15/09/93—
isheries
Application to vary award re hours, meal break and wages—Parties sought to increase casual employees’ maximum engagement,
reduce new employees’ minimum daily engagement, allow casual employees to forgo meal breaks, exclude company from Easter

eve overtime, increase wages and superannuation—Commission found that superannuation increase would exceed state wage
principies however other variations were approved and the superannuation claim withdrawn Granted in Part—SDA v. Coles
Supermarket Australia and Another—No. 285 of 1993—Beech C.—20/10/93—Supermarket and Grocery Stores
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CUMULATIVE DIGEST—continued
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OVERTIME——continued

Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty
rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the
country—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical
and under Structural Efficiency Principle, applications should proceed-—Respondent union argued that applications were lodged
by a small number of ‘major player’ employers and there was no groundswell of employer sentiment which supported
changes—Respondent union further argued that .26 must embrace ‘de facto principle’ and applications did not fit within
Principles because of ‘negative cost cutting’—Commission found on evidence that award be amended to permit seven day week
rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction
in penalty rate was ‘emerging trend’—Commission further found that it could not grant substituted public holiday claim as award
did not have double public holiday provision-—Granted in Part—Bunnings Limited and Others v. S.D.A.—No. 1818 of 1991,
1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail TIAE ......cccvvvririiniriiinirnists e e st rbesssssresenorenes 3447

PENALTY RATES—

Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty
rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the
country—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical
and under Structural Efficiency Principle, applications should proceed—Respondent union argued that applications were lodged
by a small number of ‘major player® employers and there was no groundswell of employer sentiment which supported
changes—Respondent union further argued that 5.26 must embrace ‘de facto principle’ and applications did not fit within
Principles because of ‘negative cost cutting’—Commission found on evidence that award be amended to permit seven day week
rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction
in penalty rate was ‘emerging trend"—Commission further found that it could not grant substituted public holiday claim as award
did not have double public holiday provision—Granted in Part—Bunnings Limited and Others v. S.D.A.—No. 1818 of 1991,
1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail Trade ......covvveenineeininrecnisinsninnens rrre e e s aas 3447

PRINCIPLES—

Application for a General Order re adult minimum weekly wage on Commissions Own Motion——Submissions were heard by various

parties to determine the minimum wage for award or non award covered employees—Respondent argued that whilst a minimum

of $325.40 was not likely to have a dramatic effect on the economy, the State was still suffering depressed commodity

prices—Furthermore if the minimum wage was fixed on the basis of 78% of base rate for metal tradesman it would discourage

rational discussion of future structural changes—CICS found that it should not fix the wage on the basis of social justice but

on industrial relations considerations therefore was not prepared to make a General Order—Refused—Hon, Minister for

Productivity and Labour Relations and Others—No. 415B of 1992—Coleman C.C., Haltiwell $.C., Fielding C., Saimon C,,

Negus C2/7/93——All INAUSITIES ..vv.rvirivieirnserriesiinitsiassiesssresssesesbesssast s s s s as s b e e s 4 s a4 st b v st st Sb e es bbb s b s 1747
Application to vary award re overtime provisions—~Applicant argued exclusive jurisdiction of PSA might allow improvement in

conditions despite they being contrary to Wage Fixing Principles—Public Service Arbitrator approved only matters agreed upon

by parties—Granted in Part—C.S.A. v. Commissioner, Public Service Commission—No. P22 of 1992—Negus C.—27/08/93—

Government Administration et RS aR s sh e s s R Rt nr e R et res 2430
Conference referred re dispute over superannuation contributions—Applicant employer sought to increase the level of weekly

contributions to amounts calculated as a percentage of ‘‘ordinary time earnings’’ as defined in proposed orders—Respondent

unions argued that the positions that both parties take are conditional by the application of the Superannuation Guarantee

(Administration) Act—Leave to intervene was sought to address matters before Commission within the context of the Principles

of Wage Fixation—Commission in Court Session found on evidence that the rate at which superannuation contributions are

made should be consistent with the terms of the Superannuation Principle and the S.G.A. and should reflect differences in

reference earnings of classes of employees—Ordered Accordingly—Western Mining Corporation v. AEEFE.U. and

Others—No. CR330 of 1993—Coleman C.C., Halliwell S.C., Gregor C.—13/08/93—Nickel Mining and Processing ........... 2342
Application for a new award to cover entertainers making live performances—Applicant union argued there were problems in securing

reasonable and enforceable conditions of employment and sought terms reflecting a federal award—Objecting Respondents

argued sub-contract and scope clauses were beyond jurisdiction, not in the public interest and beyond the union’s constitutional

coverage—Respondents further argued no sufficient merit had been established for award to jssue—Commission reviewed

authorities and found jurisdiction and merit to make an award—Commission divided matter to deal with terms and conditions

in industries of rejecting Respondents—At Speaking to Minutes CCIWA argued parties had not been heard and Reasons for

Decision had not disposed of obligations under Wage Fixing Principles—Commission found union failed to express minimum

wages in 2 columns, deleted some Respondents from award to issue and incorporated changes to better reflect decision—Ordered

Accordingly—A.E.W.A. v. Playback Theatre and Others—No. A18 of 1989—Kennedy C.—4/6/93, 23/8/93 and 27/8/93—

EIEITAIMITIENE «ootvtivriiiirecsiirinniresssersisvesssieerisressssssstasessssasissssansssenseresesesasstsserssssnssantossnsesessbussestes tyrsossssarsasss tusas sossonesnessosass 2391
! Appeal against decision of Full Bench (72 WAIG 25) dismissing an appeal against the decision of the Commission making a new

award-—Appellant argued Full Bench erred in failing to hold that Commission had denied natural justice re findings about the

motives of Appellant in retiring from Agreement when there was insufficient evidence and Appellant was not afforded the

opportunity to make submissions or lead evidence—First Respondent argued it could be reasonably apprehended that the

Commission would have considered the issues and that the findings were open to it—Industrial Appeal Court reviewed the LR.

Act, Wage Fixing Principles and found that though the retirement and failure to co-operate was squarely before the Commission

the Appellant’s motives were not and so were not open to evaluation—IAC further found Full Bench erred in its understanding

of Steads case by not considering whether notification of the Appellant that its motives were on issue it would have made any

difference to the decision—Upheld and Remitted—R.R.IA. v. AMWS.U. and Others—IAC Appeal No. 32 of

1991-—Nicholson J., Wallwork J., Owen J.—15/01/93—Iron Ore MiININg ........cccocermivvvcninismnissenniennnenicnnsesnnes 1993
2Appeal against Decision of Commission (71 WAIG 582) re new Award, remitted from Industrial Appeal Court (73 WAIG 1993)

to consider the correct principle and test on whether the Commission at first instance could not possibly have come to any other

conclusion—Appellant argued test in Steads’ case could only be satisfied if the Wage Fixing Principles bound the Commission

to impose the conditions previously contained in an Industrial Agreement—Full Bench found that the Commission erred as

discretion to come to another opinion existed and that the whole order was null and void whether appealed in whole or in

part—Upheld and Quashed—RRIA v. AMWSU and Others—Appeal No. 436 of 1991—Sharkey P., Coleman C.C., Gregor

C.~23/08/93—MINING ..rovvrirrririnimsnnisiniisessnsmsnesaiissesesssissasssrsssses R 2646
Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty

rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the

country—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical

and under Structural Efficiency Principle, applications should proceed—Respondent union argued that applications were lodged

by a small number of ‘major player’ employers and there was no groundswell of employer sentiment which supported

changes—Respondent union further argued that 5,26 must embrace ‘de facto principle’ and applications did not fit within

Principles because of ‘negative cost cutting’—Commission found on evidence that award be amended to permit seven day week

rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction

in penalty rate was ‘emerging trend’—Commission further found that it could not grant substituted public holiday claim as award

did not have double public holiday provision—Granted in Part—Bunnings Limited and Others v. $.D.A.—No. 1818 of 1991,

1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail Trade ....coeveirvrvnininnne rtere bbb 3447
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CUMULATIVE DIGEST-—continued
Page

PRINCIPLES—continued
Application for a new award to replace two existing awards—Applicant union sought to cover persons employed in cleaning, catering
and gardening services in private hospital care to the public, residential accommodation for aged or disabled persons as well
as education, training or residential accommodation to intellectually handicapped persons—Employer company sought as a
preliminary issue to be excluded from the operation of the proposed award or to have their respondency set aside pending other
matters and objected on the grounds that it was contrary to the Wage Fixing Principles-—Commission found that the definition
of establishments clearly fell within the health care industry which would overcome potential for disputation and subject to
amendment of scope clause, the Applicant union had discharged the onus of establishing that the award should be
granted-—Reasons Issued—F.M.W.U. v. Berkeley Challenge Pty Ltd and Others—No. A7 of 1991—Coleman C.C.—3/11/93—
Health and COMMUIILY SEIVICES .ovivuiiriiiiimriviiioiitis oot et ssanstssaesassr s es st eas stnsansbassasasssenissesnssssstessersrobessheossensesonsaas 3392
2Appeal against decision of Commission (73 1344) ia, the
Commission erred in finding tally should be increased despite the fact the slaughtering system was not 100% efficient—Further
Appeliant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in
receiving a DOSHWA evidence without allowing submissions on it—Respondent argued eamings of employees were actually
increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings
or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain
meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative
under the award but to say that the tally was not to be negotiated—Full Bench paid no attention to the loss of earning as required
under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that
no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders
in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A M.LE.U.
v. Clover Meats—Appeal No. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product
MANUTACIUTIIIE 1evereveveeerseresanssneassesnsrssessersssmseressasesssmessetsonstsessansssossstssssesisstssneseesssasstessaessssssssssssstsstsestesseboseesenssstasesstassnsiseane 3322
Application to vary award re terms and conditions to cover existing conditions of employment and complete two new awards—~Parties
argued that the provisions being sought were in line with the Wage Fixing Principles, were within the jurisdiction of the
Commission and had merit—Respondent sought insertion into contract of service clause which empowered the employer to
force resignations of employees aged 60 years or more—CICS found that it did have jurisdiction as there was an industrial matter,
reviewed what conditions currently applied in the award, and determined each claim and gave reasons therefore—Ordered
Accordingly—S.S.T.U. v. Minister for Education and Another—Nos. T4 and TS of 1993—Coleman C.C., Kennedy C., George
C—27/10/93—Education ..........ecemeenrresirmrenns ettt pet e r e aR e tr et R R b et r e st R e R bR es b nR e e eebens 3362

PROCEDURAL MATTERS—

2Application for alteration of union rules re eligibility for membership (continued from 73 WAIG 563, 1232 and 1471)—TWU
withdrew objection following amendment of application—Applicant argued solicitors and **Acting Secretary’’ had no authority
to act on behalf of the FLAIEU and that an appeal to the Industrial Appeal Court had no effect because it was incompetent—Full
Bench reviewed matters before the President, IAC, Regulation 6 of the Industrial Arbitration Act (WA Industrial Appeal Court)

Regulations 1980 and found the order of the President subject of the appeal remained valid but unenforceable therefore no order
prevented the objection of the FLAIEU being treated as valid—Full Bench granted in part application for further and better
particulars—Full Bench further found it was not for it to determine whether an appeal to the Industrial Appeal Court was
competent or not and that therefore the stay of proceedings under Regulation 6 of the IAC Regulations operated—Ordered
Accordingly and Adjourned—F.M.W.U—No. 1167 of 1992—Sharkey P., Negus C., George C.—25/6/93—Unions ............. 1764

L Appeal against decision of Commission in Court Session (72 WAIG 2529) re refusal to grant leave to appeal out of time against
decision of Long Service Leave Board of Reference—IAC reviewed authorities and found on evidence that the Appellant failed
to establish the necessary chain of transmission of Services and having regard to the weakness of the Appellant’s case the
dismissal of the application did not give rise to an injustice—Dismissed—Ryan R.J. v. Hazelby K.N. and Lester t/a Carnarvon
Waste Disposals—IAC No. 13 of 1992—Kennedy C., Rowland J., Nicholson J.—27/5/93—Waste Disposal ........ceecereercnnee 1752

2Appeal against decision of Commission (73 WAIG 1865) re contractual entitlements—Application to alter grounds of appeal—TFull
Bench reviewed authorities and found no questions of policy, waiver or estoppel were material and it was the duty of an appellate
court to entertain a plea as to jurisdiction at any stage even if the point was not raised in the court below—Granted—SGS
Australian Pty Ltd v. Taylor T.—Appeal No. 35 of 1993-—Sharkey P., Gregor C., Kennedy C.—29/6/93—Wool .......cccreenen 1760

Complaint re breach of award—Industrial Magistrate found that complaint was not properly made before the appropriate authority
pursuant to Regulation 3(3) of Industrial Arbitration (Industrial Magistrates) Regulation 1980—Struck Out—TW.U. v.

Wesfarmers Kleenheat Gas Pty Ltd t/a Kleenheat—Complaint Nos. 74 and 75 of 1993—Cicchini §.M.—19/05/93—Domestic
APPHANCES RELAING ..oecoviirriticiieineri i ceaette e st et s st cee b ess et e e es e b s ed s st e s st ase st saaa bt o e s s sbsn s bebans e sansbbenrae sesasnessnatnsn 2480

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—President found appeal was not
instituted in time and therefore had no jurisdiction—Dismissed—Tri Star Group Pty Ltd v. Ball D.J—No. 1033 of
1993—Sharkey P.—02/09/93—Business Management SEIVICES ......c.cverrerueremrensersesiseasorees . 2353

2Appeal against decision of Industrial Magistrate (unreported) re breach of award-—Appellant argued Industrial Magistrate erred in
denying an adjournment contrary to natural justice, finding the defendant was bound by the award, failing to consider whether
an exclusion in the definitions clause applied and in ordering payment for the total claim-—Full Bench reviewed authorities and
found an injustice had occurred such as to enable the Full Bench to interfere—At speaking to the minutes the Respondent argued,
inter alia, that Full Bench should review its decision or that a question of law was raised and the President should state a case
to the Industrial Appeal Court—Full Bench found Respondent was attempting to argue an appeal and that the appeal was fully
heard, determined and decided upon—Upheld and Remitted—Grade Pty Ltd (Formerly World Enzymes Pty Ltd) v. McCorry
G., Department of Productivity and Labour Relations—Appeal No. 1390 of 1992—Sharkey P., Fielding C., Negus C.—04/05/93
and 03/08/93—Retail and Wholesale Trade .......oovvvevvcvernnineneanes .

Conference referred re application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
argued there was a denial of procedural fairness in the manner by which the summary dismissal was effected as the employee
had not committed any misconduct—Respondent argued that as a result from employee failing to satisfactorily refute allegations
of two separate assault incidents summarily dismissal accurred—Commission found on evidence that employee’s actions were
attempts to restrain the child concerned and employee was not guilty of misconduct—Granted—F.M.W.U. v. The Board of
Management, Gurlongga Njininj Children’s Centre—No. CR750 of 1992—Coleman C.C.—19/8/93—Child Care Services .. 2501

2Appeal against decision of Commission (72 WAIG 2613) dismissing claim for reinstatement on the grounds of unfair
dismissal-—Appellant argued Commission erred in finding relating to a car accident, failed to account for all facts and erred
in finding that the Respondent did not act with harshness or oppression towards the Appellant—Full Bench found Commission’s
failure to find that a denial of representation was unfair was not an error which should result in finding the dismissal unfair
and no procedural unfairness in not making certain specifications in letters of dismissal—Full Bench further found that findings
relating to inter alia failure to comply with directions, provide books and reports were open on the evidence—Dismissed—
Macale D.M. v. Ngowar Aerwah Aboriginal Corporation—Appeal No. 1491 of 1992—Sharkey P., Halliwell $.C., Fielding
C.—22/07/93—Health and Community Services ........

! Appeal against decision of Full Bench (72 WAIG 25) dismissing an appeal against the decision of the Commission making a new
award—Appellant argued Full Bench erred in failing to hold that Commission had denied natural justice re findings about the
motives of Appellant in retiring from Agreement when there was insufficient evidence and Appellant was not afforded the
opportunity to make submissions or lead evidence—First Respondent argued it could be reasonably apprehended that the
Commission would have considered the issues and that the findings were open to it—Industrial Appeal Court reviewed the I.R.
Act, Wage Fixing Principles and found that though the retirement and failure to co-operate was squarely before the Commission
the Appellant’s motives were not and so were not open to evaluation—IAC further found Full Bench erred in its understanding
of Steads case by not considering whether notification of the Appellant that its motives were on issue it would have made any
difference  to the decision—Upheld and Remitted—RR.LA. v. AMWS.U. and Others—IAC Appeal No. 32 of
1991—Nicholson J., Wallwork J., Owen J.—15/01/93—Iron Ore Mining ......cccovevuvruerervanns 1993
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CUMULATIVE DIGEST-—continued
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PROCEDURAL MATTERS—continued

4 Application for orders re compliance with union rules over conduct of election of office bearers—President initially found an election
was due to be held in accordance with union rules, because of history of strife in Respondent union should be held in near future
and ordered accordingly—President further ordered Registrar to report on eligible members for voting and nomination to
office——Application for orders re Registrar’s report and schedule of disputed proceeding of members—First Respondent argued
mermbers had paid dues via another union under Service Agreement—President found disputed members would be best served
with a fresh application and that the interests of the members were best served by the election not by further delayed—Ordered
Accordingly—Taverner M. v. F.L.A.LE.U. and Another—No. 861 of 1993—Sharkey P.—6/7/93 and 27/8/93—Unions ....... 2362

2application for declaration that Unions membership rule is deemed the same as Federal Counterpart Body and Alteration of rule
re Committee of Management—remitted from Industrial Appeal Court (72 WAIG 2741)—Full Bench reviewed S.71 and 8.72
of Industrial Relations Act and found that the qualifications for membership of the Applicant and Federal branch were
substantially the same——Full Bench found no requirement to gazette intended rule change and allowed time to prepare
submissions re no union rule enabling alterations of rules—In Supplementary Reasons majority of Full Bench found Applicant
had taken reasonable steps to inform members of right to object and reasonable opportunity to do so—Granted—A.P.E.A —No.
1583 of 1991—Sharkey P., Halliwell S.C, Negus C.—08/04/93 and 10/09/93—UnIONS ......cocovvrirsimnriresensesnnriviseees 2665

ZAppeal against decision of Commission (73 WAIG 1626) re dismissed claim over speed and manning of mutton chain—Appellant

argued Commission denied natural justice by not allowing submissions, examination of witness or opposing evidence on a report

received as evidence—Appellant further argued Commission did not completely hear matter and failed to issue minutes of

proposed order and reasons for decision—Respondent conceded Appeal-—Full Bench reviewed authorities and found that there

had been a denial of natural justice and that the appropriate remedy was to quash the decision—Upheld—W.AM.C. v.

A.M.ELE.U—Appeal No. 890 of 1993—Sharkey P., Coleman C.C., Gregor C.—05/08/93-—Meat ......c.coccomnerrarnrrarercrecenres 2655
ZAppeal against Decision of Commission (71 WAIG 582) re new Award, remitted from Industrial Appeal Court (73 WAIG 1993)

to consider the correct principle and test on whether the Commission at first instance could not possibly have come to any other

conclusion—Appellant argued test in Steads’ case could only be satisfied if the Wage Fixing Principles bound the Commission

to impose the conditions previously contained in an Industrial Agreement—Full Bench found that the Commission erred as

discretion to come to another opinion existed and that the whole order was null and void whether appealed in whole or in

pert—Upheld and Quashed—RRIA v. AMWSU and Others—Appeal No. 436 of 1991—Sharkey P., Coleman C.C., Gregor

Co23/08/O3-MINNE .oviieieiiiieiriirnee ettt bbb SR s b s b e R LRSS SR e e b b e RS bn R e R s ettt en 2646
2Appeal against decision of Commission (73 WAIG 1352) re reinstatement on the grounds of unfair dismissal—Application for

extension of time for instituting appeal—Appellant argued appeal involved serious issues of fact and law delay was slight and

it would be harsh to penalise the Appellant for an omission arising out of a misunderstanding between its representatives—Full

Bench amended Respondent—Full Bench reviewed authorities and found on majority that, having regard to all factual

circumstances, the history of the proceedings, the conduct of the Applicant/Respondent during and after those proceedings, the

consequences for the parties and the *‘vested right to retain the judgement’” no inequity was done to the Appellant in refusing

the application—Dismissed—Tip Top Bakeries v. TW.U.—Appeal No. 844 of 1993—Sharkey P., Coleman C.C., Halliwell

8.C—17/09/93—Food and Beverage ManUfACIUIE ......ecvirecverriireiisinesesisensiss s ssesisrsresnssssssssssssssassss osssnssnsnessinsssrassossstaness 2659
! Appeal against decision of Full Bench (72 WAIG 1282) to uphold appeal against decision of Industrial Magistrate (71 WAIG 207)

following remittal from Industrial Appeal Court (71 WAIG 2259) to hear and determine matters subject of complaints—

Appellant argued Full Bench made errors of principle in deciding there was insufficient evidence to justify Industrial Magistrate’s

findings and matter should be remitted to Industrial Magistrate or Full Bench—IAC reviewed authorities and found although

it was not necessary to know precisely what the employee received per week for all her work it was not determinative of the

Appeal—IAC further found having regard to the insufficient evidence to establish the hourly rate paid by the Respondent, the

long history of the litigation, and relative insignificance of the complaints to which evidence of taxation paid was irrelevant,

there was little justification in remitting the matter—Dismissed—McCorry G. v. Como Investments Pty Ltd—Appeal No. 7

of 1992—Franklyn J (A.P.)/Nicholson J/IPP J—23/10/92—Hotels and ReStaurants ........cccoovvvievennenencnsnnnnsisinesseneennnes 2643
2Application for declaration that Union’s qualification for membership rule is deemed the same as Federal Counterpart Body and

Federal Body's rule prescribing offices is deemed the same as State organisation—Full Bench reviewed S.71(2) and §.71(4)

of Industrial Relations Act and found that the qualifications for membership of the Applicant and Federal branch were

substantially the same—Full Bench found that applications for 8.71(6) and 8.71(7) of the Act were premature and dismissed

on this occasion——Granted in Part—C.S.A—No. 1218 of 1993—Sharkey P., Fielding C., Negus C.—08/11/93—Unions ..... 2931

Conference referred claim of permanency—Applicant Association claimed that based on policy outlined in circular employee had

expectation of permanent employment and Respondent’s assessment that Applicant was not deserving of satisfactory staff

Assessment Report was misconceived—Public Service Arbifrator found on evidence that as contract of employment ceased by

effluxion of time no claim for unfair dismissal could be made—PSA further found that Respondent’s refusal to complete and

approve Assessment was justified as employee was not working to required level—Dismissed—C.S.A. v. P.S.A—No. PSA

CR60 of 1992—Fielding C.—20/10/93—State Government Administration ............ . 3003
2Appeal against decision of Commission (73 WAIG 1600) re contractual entitlements—Full Bench gave reasons for ordering

adjournment, leave to apply for costs due to adjournment and that justice required extension of time to lodge appeal—Full Bench

found case not distinguishable from Coles/Myer—Upheld—Tri Star Group Pty Ltd v. Ball D.J—Appeal No. 1032 of

1993-—Sharkey P., Halliwell S.C.—Beech C.—22/9/93 and 3/11/93—Computer SEIViCes .......covmmevnrnrinrrnnreversrensssseonssane 3334
2Application for substituted service (incorporating notice in newspaper) and extension of time to lodge appeal books—Appellant

argued cost of serving ail parties was unwarranted and unjust—Full Bench found an order was necessary and expedient for the

expeditious and just hearing and determination of the matter—Granted—Burswood Resort (Management) Limited v. Actors

Equity—No. 1283 of 1993—Sharkey P., Beech C., Parks C.—15/11/93—Accommodation, Cafes and Restaurants .............. 3315
Application to vary award re definitions and maintenance employee classification—Applicant employer argued that an error had

occurred in previous orders of the Commission which had changed the level of maintenance employee from one to

three—Respondent union argued that their position on the proper classification had been constant it thought there had been

agreement—Commission found on evidence that a simple clerical error had occurred which shouid be corrected and the interests

of persons immediately concerned protected—Granted—St John of God Hospital and Others v. FM.W.U.—No. 1301 of

1991—Negus C.—2/4/93—Hospitals and Nursing Homes 3441
Application for order to dismiss application No. C446 of 1993—Applicant claimed that as matter had been previously dealt with

in another application Commission was functus officio and doctrines of res judicata and issue estoppel applied—Applicant

further claimed that since matter was within jurisdiction of Industrial Magistrate the Commission lacked jurisdiction to deal

with matter—Commission found on evidence that matter had not been previously dealt with and as there was no need to address

issues of functus officio, res judicata or issue estoppel—Dismissed—R.R.ILA. v. MEW.U.—No. 1427 of 1993—Gregor

CoB0/11/93-MINMINE 1eoviiritiiriiei it a e s s e s e e b s e R e RS sea s SR b s4 e R R LRSS RS RS TR R e bR s e b beb e e b ren et 3501
2Appeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance—Appellant argued, inter alia, the

Commission erred in finding tally should be increased despite the fact the slaughtering system was not 100% efficient—Further

Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in

receiving a DOSHWA evidence without allowing submissions on it—Respondent argued earnings of employees were actually

increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings

or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain

meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative

under the award but to say that the tally was not to be negotiated-—Fuil Bench paid no attention to the loss of earning as required

under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that

no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders

in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A.M.LE.U.

v. Clover Meats—Appeal No. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product

MAENUTACTUTING 1oivivrrcrieninitni oo et te e b sb e b e e bbb a4 s s e m o4 Go SR 4 S b8 sa 8 SR e R e A e b e cRE e bbb e Rs e R e aa A e b b s rsan R A e s bR T b essse b e et srsnennes 3322
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CUMULATIVE DIGEST-——continued
Page

PROCEDURAL MATTERS~—continued

2Application to alter union rules re name and eligibility continued from (73 WAIG 563, 1232, 1471 and 1764)—Applicant Union
argued alterations to rules would bring the eligibility rule of the Applicant in line with that of the LTU, that it was consistent
with the objects of the LR. Act, the public interest and there was a community of interest between the persons covered by the
existing eligibility rule of the Applicant and those set out by the proposed rules—LTU, objecting, argued proposed new name
would confuse the Applicant with itself and that the new rule was almost identical to its existing constitutional rule—Employer
Objector argued relevant employees were currently eligible for membership of other unions and that there was potential for
demarcation disputes and that it would adversely prejudice the industrial relations of the objector and the employees—Other
objecting employers argued that there were not *‘good reasons’’ consistent with the objects of the LR. Act to permit registration
of the eligibility rule and that the LTU was not in disarray to such an extent that it no longer functioned properly—Other objectors
withdrew—Full Bench reviewed authorities, union rule, the relationship between the Applicant and its federal counterpart body,
the state of the LTU, the ability of the Applicant and LTU to serve its members, standards of evidence, and found that there
was negligible overlapping with unions other than the LTU—Full Bench further found a substantial number of persons wished
to be eligible to be members of the Applicant, that the Applicant and its federal counterpart body were the predominant
organisations in the hospitality and tourism industry to which the extended coverage was sought and the LTU was not—Full
Bench plainly found good reasons to allow application despite overlapping, no evidence of likely disputation and that the name
change was not likely to mislead or be deceptive—Full Bench also gave reasons to do with matters of adjournment and sufficient
interest to lodge objections—Granted—F.M.W.U.—No. 1167 of 1992—Sharkey P., Negus C., George C.—17/2/93 and
15/11/93-—UTHOMS ..ooviriieieiiicircimireste st sre e es s s s e ebss s er e s s sa s oh s e ea e RO TR SO R RS b r £ R a0 s eheaseha s bR s b br s basabe st snsanarasesasann 3342

PROMOTION APPEALS—
Appeals against recommendations for promotion to positions of Central Operations Officer—Appellant argued that he was not granted
an interview and was thus denied the opportunity to demonstrate his ability to do the job and that management should accept
the responsibility for checking the personal files of all applicants for promotion to assess their claim for a vacancy—PAB found
on evidence that Appellant’s written communication skills were not of a standard required for the position therefore he failed
to discharge the evidentiary onus—Dismissed—Morris G.R. v. Read D. and Another—PAB Nos. 86 and 87 of 1993—Negus
C., Hey/Black—17/08/93—TIaNSPETth .c.oveviriviiiiirniiienisinetcisencsiasrs s st sas s s s s b e s bbb s b b s s s s s aa b ssaa b n s benes 2602

Appeals against recommendations for position of Group Worker—Community Development Longmore Youth Justice
Bureau—Appellant argued that he had been denied access to formal assessment documents and that the panel had been wrong
in their assessment of his skills, abilities and work performance—Respondent employer argued that Appellant’s communication
and negotiation skills, team work and knowledge and understanding of Aboriginal culture were less than acceptable—PAB found
on evidence that Appellant had failed to discharge the onus of establishing a better claim—Dismissed—Hair-Keane R.J. v.
Newby C. and Others—PAB Nos. 74, 75 and 76 of 1993—Negus C., Hudson/Gwynne—10/08/93—Social Work ............... 2601

Appeal against recommendation for appointment to position of Assistant Catering Superintendent—Royal Perth Hospital—PAB

found on evidence that the Appellant had a clear advantage on experience on her ability to provide fuller answers and

demonstrated her academic advantage—PAB further found management style not part of selection criteria—Upheld—St John

I v. Crompton H.—PAB No. 85 of 1993—Negus C., Bodel/Shaw—16/8/93—Health ...... 2602
Appeal against recommendation for appointment to position of Group Worker—Level 2-—Department for Community

Development—PAB found on evidence that the available empirical evidence meant that the Appellant had a significant

advantage on the score of experience and that he had established a better claim to the promotion than the recommended

Applicant—Upheld—Spinks D. v. Barton P.—PAB No. 99 of 1993—Negus., Schorer/Mathie—08/10/93—Social Work ...... 3253
Appeals against recommendations for promotion to positions of District Officer Fire Brigade, WA Fire Brigade Board——Appellants

argued in preliminary point that there was a question of law to be decided in the definition of ‘‘office’” and that the PAB lacked

jurisdiction therefore it should be referred to the Full Bench—Respondent employer argued that the Board did not have the

powers to refer a matter to the Full Bench and that body did not have jurisdiction to deal with any such matter—PAB reviewed

authorities and found that the public interest and natural justice would be served if the question were considered by the Full

Bench—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70 of 1993—Parks C., Alchin/Parker—2/11/93—

Public Order and Safety Services ettt ena b reerenes J OO PSR URRUROTRRR 3539

PUBLIC HOLIDAYS—
Application for interpretation of definition of non-working day in Clerks’ (Hotels, Motels and Clubs) Award—Respondent sought
to amend definition by deleting part-time’ so ‘non-working day’ was recognised as any day where employee was unavailable
to perform ordinary hours of work—Union argued that part-time employees should not be denied traditional privilege equivalent
to day workers for holiday falling on Saturday or Sunday and being observed on Monday or Tuesday—Commission found an
evidence that amendment to include both part-time and full-time employees did not alter status of ‘non-working day’ and
definition of ‘paid holiday’ was to remain as a named holiday—Granted-—F.C.U v. Commercial Hotel and Others—No. 1582B
of 1989 (R2)—Parks C.—19/7/93—Pubs, Taverns and Bars (CIErCal) ......cccovmrievecrereienianintrsersnessssassosesennasseserssesssesssssaes 2055
Complaint re breach of award—Complainant union claimed that Defendant had failed to pay employee for public holiday—Defendant
argued that under Adverse Weather Clause employee did not have reasonable excuse for absence on previous day and was
therefore entitled to withhold monies—Industrial Magistrate found that employee leaving early under union’s directive prior
to public holiday was not reasonable—Dismissed—A.E.E.FE.U. v. Chei Australia Pty Ltd—Complaint Nos. 174176 of
1993—Heaney S.M.—25/08/93—EIECIHCAL SEIVICES ..vevcevrrierrierreraresrersssisescssenmrissiessoscsressisssasssssessetoseessassarsssssseosnosssessoses 2473
2Appeal against decision of Industrial Magistrate (73 WAIG 2473) re failure to pay wages for public holiday pursuant to award—Full
Bench gave reasons for extending time to file and serve appeal book—Appellant argued Industrial Magistrate erred in finding
no reasonable excuse for absence on day prior to public holiday—Majority of Full Bench reviewed authorities and found
employee absented himself contrary to award and acting pursuant to a union mattered not—Dissenting opinion found employee
not absent from work before public holiday-—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd-Appeal No. 1286 of
1993—Sharkey P., Halliwell 8.C., Fielding C.—2/12/93—Construction ..........cecvevuene e st s 3336

Applications to vary award re Sunday work, amended trading hours, substituted public holidays, hours of work, overtime and penalty
rates—Applicant argued application allowed employees the same number of public holidays accepted throughout the
country—Applicant further argued that common rule variation was essential as enterprise by enterprise approach was impractical
and under Structural Efficiency Principle, applications should proceed—Respondent union argued that applications were lodged
by a small number of ‘major player’ employers and there was no groundswell of employer sentiment which supported
changes—Respondent union further argued that 5.26 must embrace ‘de facto principle’ and applications did not fit within
Principles because of ‘negative cost cutting’—Commission found on evidence that award be amended to permit seven day week
rosters to be drawn up for retail stores currently engaged in seven day business week, but was not convinced that reduction
in penalty rate was ‘emerging trend’—Commission further found that it could not grant substituted public holiday claim as award
did not have double public holiday provision—Granted in Part—Bunnings Limited and Others v. S.D.A.—No. 1818 of 1991,
1343 of 1992 and 843 of 1993—Beech C.—11/11/93—Retail Trade ........cccveervereemrrinenrensesneressecisescesresseosenss 3447

14061—10
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CUMULATIVE DIGEST—continued

PUBLIC INTEREST—
2Appeal against decision of Commission (73 WAIG 412) re reinstatement to a lower grade position on the grounds of unfair
dismissal—Appellant argued Commission erred in various finding of fact, in failing to properly apply the law in respect of
misconduct, in failing fo give sufficient weight to the public interest in whether the Respondent was a fit and proper person
to hold office in the police force and having found that the actions of the Respondent required severe disciplinary action, by
substituting the opinion for that of the Appellant—Full Bench reviewed authorities, Police Force Regulations and Police Force
Act 1892 and found it was open to the Commission to find on video and oral evidence that there was no premeditation to the
assault but that finding did not dispose of the Commission’s duty to consider and give proper weight to those factors arising
out of the assault—Full Bench further found that the Commissioner of Police did not abuse his statutory duty and it was not
for the Commission to look at what was done in the light of punishment as it did—Upheld—Minister For Police and Another
v. Smith D.J—Appeal No. 149 of 1993—Sharkey P., Coleman C.C., Fielding C.~—27/08/93—Police Service .........covuerururns
Appeals against recommendations for promotion to positions of District Officer Fire Brigade, WA Fire Brigade Board—Appellants
argued in preliminary point that there was a question of law to be decided in the definition of ‘‘office’” and that the PAB lacked
jurisdiction therefore it should be referred to the Full Bench—Respondent employer argued that the Board did not have the
powers to refer a matter to the Full Bench and that body did not have jurisdiction to deal with any such matter—PAB reviewed
authorities and found that the public interest and natural justice would be served if the question were considered by the Full
Bench—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 6670 of 1993—Parks C., Alchin/Parker—2/11/93—
Public Order and Safely SEIVICES ...ttt resstsrestecessessessessessssssseensossssansassesedesseeseesesassnssssesrsrersstossons

REDUNDANCY/RETRENCHMENT—
IAppeals against decision of Full Bench (73 WAIG 225) re redundancy payments based on implied term in contract of
employment—Appellant argued Commission had no jurisdiction to deal with the matter—IAC reviewed authorities, Sections
7,23 and 29 of the L.R. Act and found absent any industrial dispute and a claim to reinstate a dismissed employer the Commission
did not have jurisdiction to deal with the common law contact between an ex-employer and ex-employee—Upheld-—Coles Myer

Lid t/a Coles Supermarkets v. Coppin K.F. and Others—JAC No. 3, 4 and 5 of 1993 Kennedy J., Rowland J., Nichoison .

JorrO/6/93REIAL ceveviieiiiierirn e e es s et bbb s b bR e e bR b e e b bR et e bR R e b e e en s e e te
Application for allegedly denied contractual entitlements re notice of termination and severance pay—Applicant claimed that notice
period of 12 months and severance pay of 10 months would have been reasonable—Respondent argued that under contract of
service a term of more than 1 month was unreasonable—Commission reviewed authorities including Peplers Case and found
it was what the Commission as constituted thought was just and reasonable that mattered—Commission further found that
Applicant had not been told of company policies surrounding termination and retrenchment, ordered that the Applicant be paid
for the 12 months notice, provision of a car, superannuation contributions and bonuses gained on sales and gave reasons
therefore——Granted——Taylor T. v. SGS Australia Pty Limited—No. 526 of 1992—Salmon C.—23/12/92—Wool ........c.coeee
Application to vary award re insertion of redundancy provision—Commission was asked to determine as preliminary points whether
the matter should be referred to a Commission in Court Session and that matter should be adjourned to await developments
in the Federal Commission or listed with another party in that Commission—Application was adjourned and relisted for
hearing—Commission further heard evidence from both parties as to what definition was more pertinent to the building industry
and found that the wider meaning of redundancy although not as literal as that in the federal award should apply—Ordered
Accordingly—B.T.A. v. Adsigns Pty Ltd and Others—No. 1686 of 1990—Beech C.—4/6/93—Building ......ccovrvevervincanne
Conference referred re claim for severance payment at rate of four weeks pay per year of service—Commission determined as a
preliminary point whether it had jurisdiction to hear claim—Commission reviewed authorities (Pepler’s Case and the Kounis
Case) and found on evidence that it did not have jurisdiction to hear matter as Applicant was no longer an employee of the
Respondent—Dismissed—F.C.U. v. Bunnings Forest Products Pty Ltd—No. CR500 of 1992—Parks C.—22/6/93—Timber .
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
argued that dismissal was brought about by reason of redundancy, that he had 13 years experience and that a proper comparison
between employees had not been carried out to see who should be retrenched—Respondent argued that an appropriate selection
procedure was carried out and careful consideration given to retention or redundancy of employee—Commission found on
evidence that one day to become proficient with a new product was unfair, the process used to determine redundancy unrealistic
and therefore ordered reinstatement—Granted—F.P.F.A.LU. v. Jason Industries—No. CR136 of 1993—Halliwell S.C.—16/7/
93—Furniture . SRR TN OO TP OOV U ROOU RPN
Appeal against decision of Commission (71 WAIG 2655) re additional redundancy payments—Appellant argued that Commission
erred in law in finding that it had jurisdiction to award payment to dismissed employees without an order for reinstatement as
per Pepler’s Case and Kounis Case and that the federal award standard for redundancy applicable in the plastics industry was
that of the TCR provisions where there was no such evidence—Full Bench reviewed authorities and found on evidence that
as the case was a claim for redundancy after termination of contract of service, there was no industrial matter therefore no
jurisdiction to award payment—Upheld and Decision Quashed—F ,M.W.U. v. Gromark Packaging Pty Ltd—Appeal No. 1568
of 1991-—Sharkey P., Negus C., George C.—30/07/93-—Plastics ....... eterea et e e e a s e e ben et aeea s R e R R ren
Application for unfair dismissal and sought reinstatement—Respondent argued that termination resulted from employee’s
unsatisfactory work performance and a need to reduce costs by reducing workforce—Commission reviewed authorities and
found on evidence that Respondent terminated employee’s service due to financial difficulty—Further, as employee had not
shown that overall quality of her performance was such that some other employee should have been dismissed no unfairness
was established—Dismissed—Lonsdale K.A. v. City Lodge Pty Ltd t/a Greenwood Forest Tavern—No. 865 of 1993—Parks
C.~-19/7/93—Pubs, Taverns and Bars
Conference referred re dispute over refusal to offer enhanced severance package to employees—Applicant union argued that
employees ought to be entitled to the additional 12 weeks’ pay which was payable to other employees who took the selective
voluntary severance package—Commission found on evidence that as the employees have gained employment, they should not
receive the same severance payment as those who either have no job or have to shift to another work place and therefore there
was no inequity—Dismissed—A R.U. v. WA.G.R.C.—No. CR268 of 1993—Fielding C.—25/8/93—Railways ........cccccocrunn.
Application for reinstatement and contractual entitlements due to unfair dismissal—Respondent argued that termination was due to
bona fide redundancy and was not unfair—Commission found on evidence that as the Applicant’s work performance was
satisfactory and no bona fide redundancy existed the dismissal was unfair—Granted-—Inglis B.H. v. Bohler Steels Pty Ltd—No.
331 of 1993—Halliwell 8.C.—19/08/93—Iron and Steel Manufacturing ................ reren e
Application for allegedly denied contractual entitlements re redundancy payments—Respondent argued that the judgements in th
Coles Myer case and its predessors as to the law mean the claim raised was beyond jurisdiction of the Commission as there
was no employment relationship—Commission reviewed authorities and found on evidence that this matter was different from
the cases cited as an employment relationship existed when the application was filed, therefore there was jurisdiction to proceed
for further hearing and determination—Brandler M.F. v. Southern Oceanic Hotels Pty Ltd t/a Observation City Resort—No.
755 of 1993—Kennedy C.—06/09/93—Hospitality
Application for allegedly denied contractual entitlements re unpaid sick leave, superannuation contributions and redundancy
payment—Respondent argued that termination was not a redundancy and in the absence of the employment relationship being
re-established with the claim for contractual benefits only, the Commission was without jurisdiction—Commission reviewed
authorities and found on evidence that as there was an employer/employee relationship when the application was filed, that the
circumstances of employees’ dismissal amounted to him being made redundant, an order for payment of abovementioned
benefits should issue—Granted—Harris M.W. v. AM.LE.U.—No. 296 of 1993—Coleman C.C.—20/09/93—Meat .............
Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued that there was a
serious issue to be tried in whether the original application could have been amended without the consent of the Respondent
at the time, and whether awarding redundancy payments in line with the Metal Trades standards other provisions of that standard
were taken into consideration—President found that due to friction between parties, the balance of convenience favoured the
Applicant and ordered monies to be paid into a trust account—A M.LE.U. v. Harris M.W.—No. 1336 of 1993—Sharkey
P.—20/10/93—Meat ..... OSSOSO O OO OU S UURR USRS
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CUMULATIVE DIGEST-—continued
Page

REINSTATEMENT—

Conference referred re claim for reinstatement on the grounds of summary unfair dismissal without loss of entitlements—Applicant
union argued that employee was stabbed by another employee, that he acted in self-defence and that termination was harsh and
unfair—Respondent argued that what had happened was a very serious incident as it had taken place in a public area, that
orderlies were required to assist ambulances therefore decision to dismiss was warranted—Commission reviewed authorities
and found that it favoured the evidence of the Applicant over other witnesses, that there was insufficient investigation of the
matter which would have revealed that the other employee assaulted the Applicant therefore termination was unfair—Cranted—
F.M.W.U. v. Sir Charles Gairdner Hospital—No. CR116 of 993—Gregor C.—7/7/93—Health .... 1908

ZAppeals against decision of Commission (73 WAIG 397) re dismissed contractual entitlements and unfair dismissal claims—Full
Bench found amended claim was not properly before the Commission and the claim at best sought contractual entitlements afier
the termination without seeking reinstaternent at the same time-—Dismissed—Michael J.M. & Another v. Ridgeway B.W. and
Others—Appeal Nos. 177 & 178 of 1993—Sharkey P., Coleman C.C., Halliwell 5.C.—6/7/93—Electronics ........cccoeerrrenne. 1759

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
argued that the reason for termination of employee was due to differences of opinion over a former staff member-—Respondent
argued that he had lost trust and faith in employee, that she had been offered an alternative job offer which she refused and
was left with no alternative but to terminate contract of service—Commission reviewed authorities and found on evidence that
employee did not by her actions evince an intention not to be bound by the contract therefore there was no ground for termination
and ordered reinstatement with all entitlements contingent upon continuous service preserved—Granted—F.C.U. v.
R.ELW.A.—No. CR113 of 1993—Salmon C.—16/6/93—Real ESIALE ..c.vcereeiiienirireereisreeeinntceesssnne s e 1900

Application for reinstatement and contractual entitlements without loss of entitlements—Applicant argued that she was owed one
months’ salary in lieu of notice and annual leave loading—Commission found on evidence that there was no 12 month contract
drawn up therefore there was no dismissal, no entitlement to pay in lieu of notice and there was no stipulated loading
prescribed—Dismissed—Janot D. v. Alliance Francaise de Perth—No. 1219 of 1991—Parks C.—16/6/93—Language
School 1855

Appeal against decision of Public Service Commissioner to dismiss employee—Appellant argued that employment was as a
permanent employee with a fixed term appointment—Respondent argued that as matter was result of a fixed term contract
expiring at the end of term and therefore there was no dismissal to invoke the Boards jurisdiction—PSAB reviewed LR. Act
and found on evidence that renewal or extension was a term of employee’s contract and that he should be dealt with as if
misconduct finding had not been made and be reinstated so that consideration of extension of employment could be
made—Upheld—Metaxas J. v. P.S.C.—No. PSAB 9 of 1993—Negus C., Chinnery/Rea—16/6/93—Public Administration .. 1961

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that problems were caused by management
failure to provide adequate training in administrative procedures—Respondent argued that employee failed to administer and
operate branch in manner required by management—Commission found on evidence that dismissal was not unfair—
Dismissed-—Bertogna A.R. v. Telnet Pty Ltd t/a Osborne Computers Australia—No. 1227 of 1992—Parks C.—12/7/93—
COMPULINE ..ovveerirriiimriiisis i ier s ter it e s b s ke b e sassasebssessans s s e e s e et Aot et e bans Shbar i e benesnrsoasbesas e o0 £ s et sas e esas s bassssntansnsanashanss 1849

Conference referred re claim for reinstatement on the grounds of unfair dismissal-—Applicant union argued that employee was
terminated because he was overweight and refused to accept a reduction in classification—Respondent argued that it had a duty
of care to other employees, that it took all necessary action to assist in the rehabilitation of the employee as well as offer of
alternative employment however this was refused and it was forced to terminate contract of service—Commission reviewed
authorities and found on evidence that there was not an abuse by the employer of its legal right to terminate therefore dismissal
was neither harsh nor unfair—Dismissed—A . W.U. v. Sons of Gwalia Ltd—No. CR90 of 1993—Gregor C.—18/6/93—
MININE ceovsiciiiiir i cosssssnsasassnens SOOI 1873

Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant argued that th
delay in lodging the application was due to efforts in seeking advice from various departments—Respondent argued that
employee had deceived the employer in claiming sick leave whilst she had been observed working in her shop—Commission
found on evidence that Applicant had a medical certificate, there was no proof that she was actually working and ordered
reinstatement, two weeks pay as compensation and that annual, long service and sick leave should be treated as if her service
had been continuous but not counted for calculation of those entitlements—Granted in Part—McBeath L. v. Communi
Newspapers—No. 723 of 1993—Negus C.—9/7/93-—Newspaper .

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Commission reviewed question of
jurisdiction (Pepler’s Case) and found that as no employment relationship existed there was no industrial matter therefore could
not hear claim—Dismissed—Isaacson D.J.M. v. Emu Freight Services Pty Ltd—No. 142 of 1993—Salmon C.—10/6/93—
Freight Services .....c.oovevvenrennnee b E ettt bR e SN R SR e e es e b e e s saReR B e SRR RR S SessbassbReeRRe s RS r AR T e eae 1854

Conference referred re claim for reinstatement on the grounds of unfair summary dismissal without loss of entitlements—Application
was heard conjointly with CR116 of 1993 and the main Reasons for Decision published with it—Commission found on evidence
that employee had physically assaulted another colleague causing bodily harm and the decision to terminate employment was
neither harsh nor unfair—Dismissed—F.M.W.U. v. Sir Charles Gairdner Hospital—No. CR119 of 1993—Gregor C.—
Health 1913

Application for reinstatement on the grounds of unfair dismissal for alleged misconduct—Applicant argued that he had no recollection
of events and that he acted in a state of automatism—Respondent argued that employee knew what he was doing and deliberately
set out to assault another employee—Commission reviewed authorities and found on evidence that the Applicant’s conduct was
totally unacceptable, that Respondent had a duty of care to fellow employees and therefore dismissal was neither harsh nor
unfair—Dismissed—Richards S.J. and BHP Iron Ore Limited—No. 184 of 1993—Fielding C.—21/6/93—Iron Ore ............ 1863

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Applicant argued that he had not had
a proper induction into the company and he not received any feedback about incorrect procedures—Respondent argued that
the way in which employee had gone about getting the job done was a breach of practice and general standard of
behaviour—Commission reviewed authorities and found on evidence that as Applicant had not been properly instructed in the
company’s operations, the decision to dismiss was unfair and ordered reinstatement and compensation for lost
earnings—Granted—Fawcett P. v. Worsley Alumina Pty Ltd—No. 775 of 1993-—Gregor C.—29/7/93~—Mining ..c.....eereseees 2068

Application for reinstatement on the grounds of unfair dismissal for alleged sexual harassment—Commission reviewed authorities
and found on evidence that Applicant had failed to discharge the onus of establishing his claim—Dismissed—Duncan A.J. v.
Woodside Offshore Petroleumn Pty Ltd—No. 891 of 1993-—Gregor C.—28/7/93—Petroleum 2067

Conference referred re unfair dismissal—Reinstatement and payment of contractual entitlements sought—Respondent argued that
dismissal occurred when employee struck another employee without reasonable provocation and action was seen as
misconduct—Commission reviewed authorities and found a evidence that as there was no history of violent conduct towards
other employees the dismissal was unfair—Granted—F.M.W.U. v. Cadbury Schweppes Pty Ltd—No, CR19 of 1993—Parks
C.—27/1/93—Food Manufacturing ............ O OO TR O SO TOON 2093

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued
that termination was a result of employee assaulting supervisor by pushing him without reasonable provocation which was
viewed as misconduct—Commission found no unfaimess had occurred—Dismissed—A.B.L.F, v. B.M.A~—No. CR253 of
1993—Halliwell S5.C.—4/8/93—Construction 2085

Conference referred re claim for reinstatement without loss of entitlements on grounds of unfair dismissal—Respondent argued that
employee was dismissed as a result of a degeneration of work relationship with supervisor and that poor work attitude and
behaviour continued after warnings had been given—Commission found on evidence that respondent’s right to terminate was
exercised in a fair manner—Dismissed—F.M.W.U. v. Warton Road Small Animal Hospital—CR689 of 1992—Parks
C.—3/8/93—Animal Welfare .........c...... bt oo a e e et e e a sttt oo ne 2096
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REINSTATEMENT—continued
Application for reinstatement on the grounds of unfair dismissal--Applicant claimed that withdrawal in first application was
unintentional but resulted from a misconception of proceedings—Respondent argued that current application was a repeat of
earlier application withdrawn by leave and same claim should not need fo be answered again—Commission reviewed authorities
and found that as Applicant had opportunity to have claim dealt with when first lodged no second opportunity should be
given—Dismissed—Stankovski T. v. City of Stirling—No. 889 of 1993-—Fielding C.—4/8/93—Local Government ............ 2076

Appeal against decision of Totalisator Agency Board to terminate employment for alleged gross neglect of duty—Respondent
employer argued that Appellant was charged with breaching the TAB Betting Act and sought payment of a shortfall in the
agencies fands—PSAB found on evidence that Appellant was aware of his employers instructions and attitude to credit betting
and conducted himself in a way which repudiated the contract of service therefore summary dismissal was neither harsh nor
unfair—Dismissed—Hamersley G. v. Totalisator Agency Board—No. PSAB 11 of 1993—Negus C., Sivewright/Reynolds—
18/8/93—Betting ....... RO OO OSSOSO UOTR RSO PP 2598

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and denied contractual
entitlements—Respondent argued the dismissal was warranted because of serious repercussions from errors in her work and
failure to maintain standards and Applicant’s action since dismissal militated against re-employment—Commission found on
evidence that in all the circumstances the dismissal was unfair and contractual benefits claim not within jurisdiction—
Commission further found compensation should be limited to five weeks pay due to length of time in bringing the case before
the Commission—Granted in Part—Dimovska A. v. Express Travel Pty Ltd—No. 956 of 1992—Kennedy C.—17/07/93—
TIAVEL <ooeeeeeeeeeresireesieseossreesartessrasassssasasan et easaesasssonseatnsnsserntssssessarssonsrsssrnsssnes 2481

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
claimed summary termination was effected where there was no misconduct and Respondent had not met its obligation in
supplying safety boots—Respondent argued that employees’ action re safety boots was further demonstration of his rude and
unco-operative manner and attitude towards policies, management, staff and customers—Commission found on evidence that
employees’ dismissal was harsh in the circumstances of the actual application of policy on safety boots and that the Commission
should order re-employment—Granted in Part—S.D.A. v. Alco Pty Ltd—No. CR240 of 1993—Kennedy C.—11/08/93—
Retail eteeierere e e b bRt s AR A4S h e bR SRR S SR SRR SRR RS R RS R R SRE RN baR R b SR b e R T b b e b et R e e s : 2503

Application for reinstatement and contractual entitlements due to unfair dismissal—Respondent argued that termination was due to
bona fide redundancy and was not unfair—Commission found on evidence that as the Applicant’s work performance was
satisfactory and no bona fide redundancy existed the dismissal was unfair—Granted—Inglis B.H. v. Bohler Steels Pty Lid—No.
331 of 1993—Halliwell S.C.—19/08/93—1Iron and Steel Manufacturing ......ccinvnrcnmieniessiiciniii s 2483

2Appeal against decision of Commission (73 WAIG 412) re reinstatement to a lower grade position on the grounds of unfair
dismissal—Appellant argued Commission erred in various finding of fact, in failing to properly apply the law in respect of
misconduct, in failing to give sufficient weight to the public interest in whether the Respondent was a fit and proper person
to hold office in the police force and having found that the actions of the Respondent required severe disciplinary action, by
substituting the opinion for that of the Appellant—Full Bench reviewed authorities, Police Force Regulations and Police Force
Act 1892 and found it was open to the Commission to find on video and oral evidence that there was no premeditation io the
assault but that finding did not dispose of the Commission’s duty to consider and give proper weight to those factors arising
out of the assault—Full Bench further found that the Commissioner of Police did not abuse his statutory duty and it was not
for the Commission to look at what was done in the light of punishment as it did—Upheld—Minister For Police and Another
v. Smith D.J—Appeal No. 149 of 1993—Sharkey P., Coleman C.C., Fielding C.—27/08/93—Police Service ....c..c.cooovurunnc. 2311

Conference referred re application for reinstatement without loss of entitiements on the grounds of unfair dismissal—Applicant union
argued there was a denial of procedural fairness in the manner by which the summary dismissal was effected as the employee
had not committed any misconduct—Respondent argued that as a result from employee failing to satisfactorily refute allegations
of two separate assault incidents summarily dismissal occurred—Commission found on evidence that employee’s actions were
attempts to restrain the child concerned and employee was not guilty of misconduct—Granted—F.M.W.U. v. The Board of
Management, Gurlongga Njininj Children’s Centre—No. CR750 of 1992—Coleman C.C.—19/8/93—Child Care Services .. 2501

4 Application for stay of order re reinstatement due to unfair dismissal—Respondent argued that reinstatement would disrupt workforce
and consented to stay payments of wages and entitlements—President found on balance of probability that the whole workforce
would not suffer disruption, employee would not suffer substantial hardship if employed for temporary period and that Applicant
had not established matter on equity, good conscience and the substantial merits that the reinstatement be stayed—Granted in
Part—Jason Industries Ltd v. FP.F.A.LU~—No. 1104 of 1993—Sharkey P.—27/8/93—Wood Product Manufacturing ......... 2351

Conference referred re claim for reinstatement on the grounds of unfair dismissal-—Applicant union argued that employee had no
formal warnings or counselling offered to enable her to address any aspects of her behaviour thought to be
inappropriate—Respondent argued that decision to terminate was made after consideration of alternatives and investigation of
complaints—Commission reviewed authorities and found on evidence that the employer’s right to terminate the contract was
not exercised in a way that was unfair therefore application must fail—Dismissed—F.M.W.U. v. Silver Chain Nursing
Association—No. CR266 of 1993—Gregor C.—08/09/93—Health and Welfare SErvices .......coviirrirmviniescsvenennnrecnsenicsinnns 2765

Appeal against decision of Public Service Commissioner re termination of employee for alleged misconduct—Respondent employer
argued that employee had attempted to cover up his serious demeanours and was left with no alternative but to dismiss
Appellant—PSAB found on evidence there was no corrupt intent or profit from the misconduct, that Appellant had an
unblemished record of service and ordered that he be given the strongest possible sanction short of dismissal-—Upheld—Marek
J. v. Public Service Commission—PSAB10 of 1993—Negus C., King/Treymant—27/08/93—Fisheries ..

Appeal against decision of Commission (72 WAIG 2859) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant union argued that the Commission erred in fact or in law in finding that the Respondent was entitled to
summarily dismiss employees when there was no sufficient evidence that the fight was one of serious enough nature to render
the employees liable to dismissal and potential to disrupt harmony of the village—Full Bench reviewed authorities and found
on evidence that the altercation was a serious one, that although it did not create disharmony in the village it was such that
amounted to rejection of the contract of employment—Dismissed—A.W.U. v. Argyle Diamond Mines Pty Ltd—Appeal No.
1525 of 1992—Sharkey P., Halliwell S.C., Parks C.—24/09/93—MiNiNg.......cocvvenirimmrianinmiinisincesinse s 2650

Application for reinstatement on the grounds of unfair dismissal and contractual entitlements—Tribunal had no jurisdiction as no
contract of employment existed because the offer was not authorised and as no due service had occurred—G.S.T.T. found on
evidence that actions of Respondent in unilaterally repudiating the contract of employment were unfair and ordered employee
be re-employed and paid contractual benefits equal to 4 months’ salary—Granted—S.5.T.U. v. Minister for Education—No.
T8 of 1993—Kennedy C., Reeves/Pollard—03/09/93—Technical and Further EAUCAtON .....ooviivivnriniinscsinecneerncsnencocnnans 2873

Appeal against decision to summarily dismiss employee for misconduct—aApplicant claimed that he was unaware of Code of Conduct
and use of wife’s promotional firm was due in good faith as main concern was to hire best promotional group—Respondent
argued that as employee had breached Code of conduct and was ‘prima facie’ a criminal offence and there now existed a total
lack of trust dismissal was warranted—PSAB reviewed authorities and found on evidence that by Respondent dismissing
employee after Minister’s decision for formal reprimand and options to resolve conflict were given the dismissal was unfair
but was not persuaded that reinstatement should occur as position was lost in Respondent’s restructure-—PSAB further found
that employee should be compensated in amount equal to 6 months salary—Granted in part—Denver D. v. W.A.P.M.A.—PSAB
15 of 1993—Public Service Appeal Board—14/09/93—Market Research Services (Public Admin) ......cccoooeminiiiviniiveiecnncn 2866

Application for reinstatement on the grounds of unfair dismissal—Respondent argued summary dismissal was warranted as Applicant
breached company policy by knowingly offering non *‘check sealed”” stock to other employees for consumption—Commission
reviewed authorities and found on evidence that the act did not constitute misconduct sufficient to justify summary
dismissal—Granted—S.D.A.E.A. v. Action Food Barns (W.A.)) Pty Ltd—No. CR294 of 1993—Beech C.—08/09/93—
Supermarket and Grocery Stores 2769
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REINSTATEMENT—continued

Application for reinstatement on the grounds of unfair dismissal-—Applicant claimed termination was due to Respondent organising

someone else for the job and no complaints had been made about her—Respondent argued that employee had been cautioned

on a daily basis in regards to interrupting consultations with clients, negative attitude towards other staff members, lewd remarks

to staff and clients and had observed her behaviour for a week and found no improvement—Commission reviewed authorities

and found on evidence that Applicant did not discharge the onus of proof to establish unfairness and favoured evidence of

Respondent—Dismissed—Harper V. v. (Richard Strutt) Boulevard Pharmacy Newman—No. 955 of 1993-—Gregor

C.—27/09/93—Pharmaceutical, Cosmetic and Toiletry Retailing . -
Claim for reinstatement on the grounds of unfair dismissal for alleged misconduct—Applicant argued that Respondent wrongly

inputed her actions as incidents of disloyalty and disobedience—Respondent argued that they had lost trust in the employee

because of her divided loyalty—Commission found on evidence that Applicant had done nothing to undermine the Respondents

position therefore dismissal was unfair and ordered reinstatement to former position but declined to make an associated order

as to loss of income in the interim—Granted in part—Keane S.J. v. Healthpoint Pty Ltd t/a Heaithpoint Belmont—DNo. 518 of

1993—Fielding C—02/09/93—Medical ...
Application for reinstatement on the grounds of unfair dismissal and allegedly denied contractual enti nts—Applicant claimed

that Respondent had not accepted previous reinstatement had been justified and subjected to higher scrutiny them other

employees—Respondent argued that dismissal was not summary—Commission reviewed authorities and found that employee

had failed to adequately manage and maintain a high service and image of the centre and that lacked jurisdiction to deal with

confractual entitiements—Dismissed-—Candelaria A.D. v. Avel Pty Ltd t/a Timezone—No. 211 of 1993—Parks C.—06/10/93—

Cultural and Recreational Services 2731
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had used offensive language

after verbal waming given, organised a petition against company’s services and abandoned employment by leaving workplace

unattended for 3 days without explanation justified——Commission reviewed authorities and found on evidence that Respondent

had failed to demonstrate the validity of grounds for summary dismissal but little prospect for an reasonable working

relationships being re-established and therefore no further jurisdiction—Dismissed—Lawerence H. v. Kuljak Aboriginal

Employment and Cultural Centre—No. 541 of 1993—Beech C.—17/09/93—Employment Placement Services .......ccouveniens 2744
Application for reinstatement on the grounds of unfair dismissal—Commission reviewed authorities and found that as 10 warnings

had been given and no improvement resulted it favoured Respondent’s case—Dismissed—Marklew D. v. City of Gosnells—No.

813 of 1992—Halliwell 8.C.—17/12/92—Local Government Administration 2746
Complaint re alleged breach of Commission order—Complaint union claimed that breach of order had resulted from failure to reinstate

employee—Industrial Magistrate reviewed Commission order and found that Defendant’s request for interpretation of the order

was unacceptable and favoured Complainant’s case—Granted—F.P.F.A.L. v. TJ. and M.B. Waugh—Complaint No. 273 of

1992—Heaney S.M.—11/08/93—Road Transport 2728
2Appeal against decision of Commission (73 WAIG 1352) re reinstatement on the grounds of unfair dismissal—Application for

extension of time for instituting appeal-—Appellant argued appeal involved serious issues of fact and law delay was slight and

it would be harsh to penalise the Appellant for an omission arising out of a misunderstanding between .ts representatives—Full

Bench amended Respondent—Full Bench reviewed authorities and found on majority that, having regard to all factual

circumstances, the history of the proceedings, the conduct of the Applicant/Respondent during and after those proceedings, the

consequences for the parties and the “‘vested right to retain the judgement’ no inequity was done to the Appellant in refusing

the application—Dismissed—Tip Top Bakeries v. TW.U.—Appeal No. 844 of 1993—Sharkey P., Coleman C.C., Halliwell

S.C.—17/09/93—Fo0d and Beverage MAanNUIACIUIE ......cccevevrevecesrsiensseieseraessmsesssessssssssessesessssssessensesmssassorsssssensnsrssnsssensrensans 2659
Conference referred re claim for reinstatement on the grounds of unfair dismissal for participation in strike action—Applicant union

argued that employees went on strike because the first group of employees had been unfairly dismissed and their employer

refused to reinstate them—Respondent employer argued that employees had at least four warnings that dismissal would occur

if they withdrew their labour which was a breach of their contract of employment—Commission reviewed authorities and found

on evidence that they had disobeyed lawful orders to return to work and that their conduct was a repudiation of their contract

of service therefore dismissals were neither harsh nor unfair—Dismissed—C.M.E.T.5.W.U. v. Robe River Iron Associates—No.

CR263 of 1993——Gregor C.—01/10/93—MIMNG ..vovvririiririnniiciniiiiieissntetenerseressasessenertasisisssssssssssrassssssatsssnsssaasessassense 2754
Conference referred re claim for reinstatement on the grounds of unfair dismissal-—Applicant union claimed that dismissal was in

retribution for employee not taking a voluntary separation and alleged misdeeds occured in employee’s role as union

convenor—Respondent argued that dismissal was justified as despite repeated verbal and written warnings employee abused

and disobeyed management and was generally unco-operative—Commission reviewed authorities and found on evidence that

ample warning had been given of unacceptable employment attitude and behaviour—Commission was convinced that dismissal

was in all aspects fair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Ltd—No. CR305 of 1993—Fielding C.—15/10/93-Iron

Ore Mining ....cooccvniececniinene. bk s Rt e bbb e e s r e s e Retea R s s ene NGy e e sR e SRS e b e R R RO R RS R S et St e s e e re s 3028
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Applicant claimed termination was

unjust as he had not been adequately instructed as to his responsibility to monitor subordinate’s timekeeping—Respondent

argued that applicant had been given every opportunity to explain his position and assist in discovery of over payments—Further,

termination was effected in terms of contract with benefits and due notice given—Commission found that in failing to adhere

to written instructions on overtime principles Applicant had shown incompetence as a supervisor and termination was not

unfair—Dismissed—Joyner L. v. Commissioner, Main Roads Department—DNo. 75 of 1993—Negus C.—10/11/93—Road and

Bridge Construction . 3019
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that performance goals set were

unreasonable—Respondent argued that employee had not performed to expected level and had received previous warnings of

required improved performance—Commission found on evidence that Applicant failed to discharge onus that employer acted

unfairly—Dismissed—Andrews J. v. Berrivale Orchards Ltd—No. 1240 of 1993—Parks C.—24/11/93—Wholesale

Trade/Personal and Household Goods 3468
Applications for reinstatement on the grounds of unfair dismissal-—Applicants argued that there had been little expression of

dissatisfaction or complaint by the employer of their work and they had not felt their jobswere at risk—Respondent employer

argued that employees were dismissed for demonstrated lack of competence and that one employee had received written

warnings—Commission found on evidence that whilst two employeeshad not discharged the onus of establishing their claims

for reinstatement, the third employee had been dismissed on the grounds of a casual remark mistaken for disloyalty and ordered

that he be reinstated with acompensation payment for his period of unemployment—Dismissed, Granted, Dismissed-—Reynolds

J.J. and Others v. Swift & Moore Pty Ltd—Nos, 851, 1088 and 1089 of 1993—Negus C.—27/10/93—Manufacturing ........ 3478
Application for reinstatement on the grounds of unfair dismissal—Preliminary point re jurisdiction—Applicant argued that the degree

of control which the Respondent held over the Applicant was such that the relationship created was that of employer and

employee—Respondent argued that Applicant was engaged as an agent, that the contractual relationship had not been one of

employer and employee therefore the Commission did not have jurisdiction—Commission reviewed authorities and found on

evidence that Applicant had been an employee—Declared Accordingly—Fisher E. v. Totalisator Agency Board—No. 650 of

1992—Parks C.—24/11/93—Cultural and Recreational Services 3469
Application for reinstatement on grounds of unfair dismissal-—Respondent argued Applicant attempted to entice other employees

to a new business—Commission found on evidence that Applicant was summarily and unfairly dismissed but could not grant

reinstatement as employee was employed elsewhere—Commission further found that it lacked jurisdiction to award contractual

benefits as no contract relationship existed when matter was first lodged—Dismissed-—Kent K.T. v. Montreal Holdings Pty

Ltd—No. 1029 of 1993—Fielding C—11/11/93—Property and Business Services 3477
Application for reinstatement on the grounds of unfair dismissal-—Applicant claimed termination was a retribution for objection to

unpaid wages and inadequate warning was given—Respondent argued that employee failed to enforce safety rules and breached

management confidence in seeking legal advice on company matter—Respondent further argued no jurisdiction as no

employment relationship existed when application was lodged-—Commission reviewed authorities and found although dismissal

was unfair having regard to employment record and restructure, reinstatement was not proper—Dismissed—Willmott L.E. v.

Geo Services Pty Ltd—No. 1131 of 1993—Fielding C—26/11/93—Services to Mining 3485
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CUMULATIVE DIGEST——continued

REINSTATEMENT—continued
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that duties were performed diligently and

expeditiously in accordance with customs legislation—Respondent argued termination resulted from poor work performance
and productivity—Commission reviewed authorities and found employer’s right to terminate had not been abused and without
order to reinstatement was without jurisdiction to allow compensation payment for denial of adequate notice—Dismissed—
Soukos A. v. Emery Worldwide—No, 1134 of 1993—Fielding C.—16/11/93—Services t0 Air TIanSport ....cvvvererrveressesennes

Conference about dispute re the fairness or otherwise of the termination of services of a number of persons referred for hearing and

determination—Applicant sought reinstatement of persons concerned—Dispute occurred after employees of the Respondent
withdrew their labour during a ‘‘national day of action‘‘—Employees involved in the industrial action were subsequently
interviewed and asked to give a commitment to work only in accordance with their contract of service and not take unauthorised
absences in future—Those employees that would not give the required commitments were dismissed—Commission reviewed
authorities on the right to strike and found that clearly no such right exists and if employees had been terminated for their failure
to attend work on the ‘‘national day of action” it would have been likely there would be no warrant for the Commission to
interfere with the employers’ right to terminate—Commission also reviewed other authorities notably Blight Chemicals Limited
v. Bushnell where the High Court ruled that mere apprehension that an employee might do something incompatible with proper
performance of his duties is not ground for dismissal in the absence of actually having committed such incompatible
conduct—Commission found that while the failure of the employees to give the required commitment was grounds for
uneasiness for future conduct it was not in itself an act which would justify dismissal-—Further, Commission found that the
process of interviews by different managers where employees were required to make the commitment was unfair and the form
of the commitment required was so broad in its effect that a reasonable, honest person could not make it—The termination of
employees because they could not make such a commitment was unfair and justified the interference by the Commission in
the Respondent’s right to terminate—Reinstatement Ordered—C.M.E.T.5.U. v. Robe River Iron Associates—No. CR716 of
1992—Gregor Com73/6/93——MINING ...cvovrririimriisirniiiinisii b s e sttt s bt st et s s s s s e aebasaseresesnstennbosebasasase

Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that termination was unjust as sale results made

were of a high standard with monthly budget targets being achieved—Applicant further argued that no prior warnings on poor
performance was given—Respondent argued termination was warranted from a failure to achieve monthly budget targets during
a 6 month observation of employee’s performance—Commission found on evidence that by failing to warn employee of
unsatisfactory performance Respondent erred—Granted—Head F. v. Alsco Linen Service Pty Ltd—No. 805 of 1993—Fielding
C.—5/11/93—Personal and Household Goods Retailing .........cccoviniiniiiniicniesnisesencsiseosecsesiesenninns

ZAppeal against decision of Commission (73 WAIG 1900) re reinstatement on the grounds of unfair dismissal—Appellant argued

Comrnission erred in finding that the Respondent was dismissed when offered alternative employment or that 1t failed to have
sufficient regard to the established principles in exercising the power of reinstatement—Full Bench found no term in contract
of service re transferability and that the dismissal was summary—Full Bench found, though the order was within jurisdiction,
the Commission miscarried in its discretion to order re-employment—Upheld—Real Estate Institute of W.A, Inc. v.
F.C.U.—Appeal No. 939 of 1993-—Sharkey P., Halliwell S.C., Beech C.—23/11/93—Property Services ........oovermreereerarnans

REST PERIODS—
Conference referred re claim over terms and conditions of employment relating to a mine site—Respondent argued terms and

conditions presently on site were consistent with common terms and conditions employed by the company across all its mining
sites—R.espondent further argued that overall range of disabilities identified were inherent in mining industry and did not warrant
special allowance—Commission found on evidence that as employment conditions had been well established between parties
for many years it could see no reason to interfere—However, Commission found merit on Applicant’s claim for relief of
circumstances at mine site and ordered company to provide and pay for Rest and Recreation Leave after 7 weeks
employment—Granted in Part—A.W.U. v. Leighton Contractors Pty Ltd—No. CR303 of 1993—Gregor C.—9/11/93—Metal
Ore Mining .

SAFETY—
Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee was

terminated because he was overweight and refused to accept a reduction in classification—Respondent argued that it had a duty
of care to other employees, that it took all necessary action to assist in the rehabilitation of the employee as well as offer of
alternative employment however this was refused and it was forced to terminate contract of service—Commission reviewed
authorities and found on evidence that there was not an abuse by the employer of its legal right to terminate therefore dismissal
was neither harsh nor unfair—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR90 of 1993—Gregor C.—18/6/93—
Mining

2Appeal again.s.{.decision of Commission (73 WAIG 1626) re dismissed claim over speed and manning of mutton chain—,&bpellant

argued Comimission denied natural justice by not allowing submissions, examination of witness or opposing evidence on a report
received as evidence—Appellant further argued Commission did not completely hear matter and failed to issue minutes of
proposed order and reasons for decision—Respondent conceded Appeal—Full Bench reviewed authorities and found that there
had been a denial of natural justice and that the appropriate remedy was to quash the decision—Upheld—W.AM.C. v.
AM.E.LE.U.—Appeal No. 890 of 1993—Sharkey P., Coleman C.C., Gregor C.—05/08/93—Meat ........ocecvvrrrecrereersermrvrnsrnns

SICK LEAVE—
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant argued that the

delay in lodging the application was due to efforts in seeking advice from various departments—Respondent argued that
employee had deceived the employer in claiming sick leave whilst she had been observed working in her shop—Commission
found on evidence that Applicant had a medical certificate, there was no proof that she was actually working and ordered
reinstatement, two weeks pay as compensation and that annual, long service and sick leave should be treated as if her service
had been continuous but not counted for calculation of those entitlements—Granted in Part—McBeath L. v. Community
Newspapers—No. 723 of 1993—Negus C.—9/7/93—Newspaper

STAY OF PROCEEDINGS—
2Application for alteration of union rules re eligibility for membership (continued from 73 WAIG 563, 1232 and 1471)—TWU

withdrew objection following amendment of application—Applicant argued solicitors and ‘‘Acting Secretary’’ had no authority
t0 act on behalf of the FLAIEU and that an appeal to the Industrial Appeal Court had no effect because it was incompetent—Full
Bench reviewed matters before the President, IAC, Regulation 6 of the Industrial Arbitration Act (WA Industrial Appeal Court)
Regulations 1980 and found the order of the President subject of the appeal remained valid but unenforceable therefore no order
prevented the objection of the FLAIEU being treated as valid—TFull Bench granted in part application for further and better
particulars—Full Bench further found it was not for it to determine whether an appeal to the Industrial Appeal Court was
competent or not and that therefore the stay of proceedings under Regulation 6 of the IAC Regulations operated—Ordered
Accordingly and Adjourned—F .M. W.U—No. 1167 of 1992—Sharkey P., Negus C., George C.~25/6/93—Unions .............

Application for stay of order re reinstatement pending appeal to Full Bench—Applicant argued there was a serious issue to be tried

in that if the money was paid now it might be unrecoverable later and that employee would have a destabilising effect on the
workforce—President found that the balance of convenience favoured the employee due to hardship being experienced in
receiving no income, awaiting fruits of his litigation and looking for work in times of economic hardship—Dismissed—T.W.U.
v. Tip Top Bakeries—No. 846 of 1993—Sharkey P.—1/6/93—Bread Manufacturing .

Application for stay of order re denied confractual entitlements—President found that as Applicant had been in breach of an order

of the Comimission for at least four months, that Respondent had been deprived of the fruits of his *‘judgement*, the balance
of convenience favoured the Respondent—Dismissed—SGS Australia Pty Limited v. Taylor T—No. 958 of 1993—Sharkey
P.—1/7/93~~Wool
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CUMULATIVE DIGEST——continued
Page

STAY OF PROCEEDINGS-—continued

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—President found that Respondent would

have difficulty repaying those monies paid to him and ordered Applicant to pay monies into a joint account—Granted—Pampus

Pty Ltd t/a Lancet Scientific and Surgical Supplies v. Weir D.N.—No. 771 of 1993—Sharkey P.—25/6/93-Scientific and
Surgical Supplies 1786

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued that a counter-claim

or set-off before the Commission was held to be outside its jurisdiction, that the appeal had not been proceeded to due to decision

of Coles Myer Ltd v. Coppin and Others and that the Respondent did not have the wherewithal to pay the amount back if

necessary—President found that as nothing had been done by the Applicant to comply with orders, the delay in lodging the

applications and subsequent failure to pay monies into the Supreme Court, it could not be said that the balance of convenience

lied with the Applicant—Dismissed—Licensee of Property Action—Dreego Pty Ltd v. Winters A.—No, 986 of 1993—Sharkey
Pin21/07/93-REAL ESIAE «vvvuvuririrevinririnscesiisniinssesissesesssecssesescasessssenseressssssesesssssssasmessastassssssasasessssassassssssassssossssssessessssassossos 2031

Application for stay of order re award variation pending appeal to Full Bench—Appellant employers argued that balance of

convenience lied with it as there were a large number of employers who employed a large number of employees and the recovery

of payments made in the event that the appeals succeeded was an impractical exercise—Applicant further argued that the trust

deed had not been amended and there was an element of retroactivity—Respondent unions argued that a lengthy delay had

already being paid into the fund—Full Bench reviewed authorities and found on evidence that a stay should be granted only

insofar as it entitled employees who are bona fides dismissed for misconduct or refusal of duty—Ordered Accordingly—Albany
Plasterers and Others v. B.T.A. and Others—Nos. 1055 and 1091 of 1993——Sharkey P.—04/08/93—Building ...........ccveverve 2028

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—President found appeal was not

instituted in time and therefore had no jurisdiction—Dismissed—Tri Star Group Pty Ltd v. Ball D.J—No. 1033 of
1993—Sharkey P.—02/09/93—Business Management SETVICES ...uvuicearmisiserisesseesesessssesssesssmsssessssesessssssesssnssss 2353

4Application for stay of order re breach of award pending appeal to Full Bench—Applicant argued that there was a serious issue

to be tried as Industrial Magistrate had made a decision before Applicant had completed its case-—Respondent conceded balance

of convenience favoured Applicant—Granted—Jackobin Holdings Pty Ltd t/a Total Jarrah v. F.P.F.ALU.—No. 935 of
1993—Sharkey P.—23/8/93—Wood Product Manufacturing 2349

“Application for stay of order re reinstatement due to unfair dismissal—Respondent argued that reinstatement would disrupt workforce

and consented to stay payments of wages and entitlements—aPresident found on balance of probability that the whole workforce

would not suffer disruption, employee would not suffer substantial hardship if employed for temporary period and that Applicant

had not established matter on equity, good conscience and the substantial merits that the reinstatement be stayed—Granted in
Part—Jason Industries Ltd v. F.P.F.A.LU.—No. 1104 of 1993—Sharkey P.—27/8/93—Wood Product Manufacturing ......... 2351

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued that there was a

serious issue to be tried in whether the original application could have been amended without the consent of the Respondent

at the time, and whether awarding redundancy payments in line with the Metal Trades standards other provisions of that standard

were taken into consideration—President found that due to friction between parties, the balance of convenience favoured the

Applicant and ordered monies to be paid into a trust account—A.M.LE.U. v. Harris M.W.—No. 1336 of 1993—Sharkey
P—20/10/93—Meat ............ bttt e e g e e er e et e ek R R A e e A Ya e Rk e e et e e s e b easeaaaseRe s e A tae b teREareases 2934

Application for stay of order re denied contractual entitlements pending appeal to Full Bench—Applicant argued there was a serious

issue to be tried in that as per the Coles/Myer case the appeal would succeed and it would be unjust to have to pay across any

money due to this circumstance—President found that the balance of convenience favoured the Applicant and ordered monies

to be paid into a trust account—Granted—T. O’Conmnor and Sons Pty Lid v. Sakal H.J.—No. 1247 of 1993—Sharkey
P.r22/4[03RELAIL SEIVICES uuriverieriiiisiiisiitsiisesvisiasiseesiisesersenreresesessssssssesresssssesssnessessssssesssessssensnsssnearessenssesesssonsassonsaraons 2937

! Appeal against decision of Full Bench (73 WAIG 1458) re contractual entitlements—Respondent conceded appeal but argued IAC

had no jurisdiction to make any order in relation to the sum held in a joint bank account pursuant to the Presidents’ order as

there was no appeal against the stay—IAC found interlocutory order made in the case of an appeal against an order the

Commission made without jurisdiction is void—Ordered Accordingly—Gail Force Manpower Services Pty Ltd and Another

v. Pozzi R—IAC Appeal No. 15 of 1993—Kennedy J., Rowland J., Franklyn J.—16/9/93—Marketing and Business
Management Services ......ccovcveinne .

3307

SUPERANNUATION~—
Conference referred re allegedly dented contractual entitlement in superannuation benefits—aApplicant union claimed that as a result
of employes being misled about eligibility for membership into State Government Superannuation Scheme a denial of substantial
superannuation benefit occurred-—Respondent argued in preliminary hearing that Commission lacked jurisdiction as the matter
was between employee and treasurer not employer and employee—Respondent further argued that employee did have prior
knowledge of the scheme via the information being supplied in employee handbook—Commission reviewed authorities and
found that superannuation issue was an industrial matter and within jurisdiction and that the merits of the case favoured the
Applicant—Granted—F.M.W.U. v. Hospital Laundry and Linen Service—No. CR553 of 1992—Halliwell 5.C.—5/11/93—
Laundry Service .....co.cvven. e e sttt et et e et atr ey eart e s e aas s eR e e e et eraearesteneebr e eneearyrransere 1904
Conference referred re dispute over superannuation contributions—Applicant employer sought to increase the level of weekly
contributions to amounts calculated as a percentage of “‘ordinary time earnings™ as defined in proposed orders—Respondent
unions argued that the positions that both parties take are conditional by the application of the Superannuation Guarantee
(Administration) Act—Leave 1o intervene was sought to address matters before Commission within the context of the Principles
of Wage Fixation—Commission in Court Session found on evidence that the rate at which superannuation contributions are
made should be consistent with the terms of the Superannuation Principle and the S.G.A. and should reflect differences in
reference earnings of classes of employees—Ordered Accordingly—Western Mining Corporation v. AE.EFE.U. and
Gthers—No. CR330 of 1993—Coleman C.C., Halliwell 5.C., Gregor C.—13/08/93—Nickel Mining and Processing ........... 2342
Application to vary award re hours, meal break and wages—Parties sought to increase casual employees’ maximum engagement,
reduce new employees’ minimum daily engagement, allow casual employees to forgo meal breaks, exclude company from Easter
eve overtime, increase wages and superannuation—Commission found that superannuation increase would exceed state wage
principles however other variations were approved and the superannuation claim withdrawn Granted in Part—SDA v. Coles
Supermarket Australia and Another—No. 285 of 1993—Beech C.—20/10/93—Supermarket and Grocery StOres ... 2997

TALLIES—

2Appeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance—Appellant argued, inter alia, the
Commission erred in finding tally should be increased despite the fact the slaughtering system was not 100% efficient—Further
Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in
receiving a DOSHWA evidence without allowing submissions on it—Respondent argued earnings of employees were actually
increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings
or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain
meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative
under the award but to say that the tally was not to be negotiated—Full Bench paid no attention to the loss of earning as required
under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that
no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders
in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A.M.LE.U.
v. Clover Meats—Appeal Mo. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product
Manufacturing 3322
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CUMULATIVE DIGEST—continued
Page

TERMINATION—

Conference referred re claim for reinstatemnent on the grounds of summary unfair dismissal without loss of entitlements—Applicant
union argued that employee was stabbed by another employee, that he acted in self-defence and that termination was harsh and
unfair—Respondent argued that what had happened was a very serious incident as it had taken place in a public area, that
orderlies were required to assist ambulances therefore decision to dismiss was warranted—Commission reviewed authorities
and found that it favoured the evidence of the Applicant over other witnesses, that there was insufficient investigation of the
matter which would have revealed that the other employee assaulted the Applicant therefore termination was unfair—Granted—
F.M.W.U. v. Sir Charles Gairdner Hospital—No. CR116 of 993—Gregor C.—7/7/93—Health ... 1908

Appeal against speaker of Legislative Assembly and President of Legislative Council to terminate employment—Applicant argued
that dismissal arose from his opposition to another contractor’s work with Legislative Council and defamation against
him--Respondent argued that a thorough investigation was undertaken and management was not satisfied with his responses
to questions regarding a sum of money and suspected dishonesty—PSAB found on evidence that poor management style and
interpersonal skills, not technical competence, led to dismissal—PSAB found some elements of unfairness but on the totality
of evidence there was ample good reason to exercise the right to terminate the contract—PSAB further found that Applicant
was due a back dated salary increase and 3 months pay in lieu of notice—Granted in Part—Davids M. v. Hon. Mike Barrett
JP, MLA and Another—PSAB 14 of 1992—Negus C., Musson/Farrar—13/7/93—Government Administration .........e........ 1958

Appeal against decision of State Government Insurance Commission re termination of employment—Appellant argued that her
dismissal was harsh and unfair because confusion surrounded the circumstances by which certain insurance proposals were
rejected by the employer and thus deducted from her running total of successes—Respondent argued dismissal was due to
employee’s low performance level and had been counselled no less than 8 times—PSAB found on evidence that constant
problems arose as a result of Appellant’s lack of attention to detail and administrative follow-up, that Appellant had breached
F.A.A. Act rules and numerous complaints were received from customers and therefore the Respondent’s decision was not
unfair—Dismissed—Foster B. v. 8$.G.U.C.—No. PSAB 16 of 1992—Negus C., Sivewright/Williams—24/6/93—Insurance . 1961

Application for reinstatement on the grounds of unfair dismissal claim and denied contractual entitlements—Parties argued
employment relationship existed—Commission reviewed authorities and found that because there was no power or right of
dismissal the employment relationship had not existed—Dismissed—Hogg E.J. v. Angiel Pty Ltd t/a Fremantle Prison
Guardians—No. 186 of 1993—Salmon C.—16/6/93—Security .......corveereren

Conference referred re claim for reinstatement on the ground of unfair dismissal-—Applicant union claimed that employee was given
permission to remove materials by sub-contractor—Respondent argued that employee did not have permission to remove
materials and admitted to have stolen the goods in an interview with Police—Commission reviewed authorities and found on
evidence that employee was given every opportunity to explain his case before the Respondent and the Respondent had good
reason to reaching the conclusion it did—Dismissed—A.B.L.F. v. B.M.A—No. CRI00 of 1993—Fielding C.—18/6/93—
Construction 1876

Application for allegedly denied contractual entitlements re wages, pro rata annual leave and payment in lieu of two weeks notice

and dismissals—Respondent argued that nothing was stated in contract in regards to payment of 2 weeks pro rata annual

leave-—Commission found on evidence claim for wages for work performed and annual leave were made out—Granted in

Part—Reilly G.M. v. Aust Asian Feeds Pty Ltd—No. 217 of 1993—Beech C.~—27/5/93-~Stock Feeds .....covervremrerrrressrresens 1861
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Applicant union

argued that the reason for termination of employee was due to differences of opinion over a former staff member—Respondent

argued that he had lost trust and faith in employee, that she had been offered an alternative job offer which she refused and

was left with no alternative but to terminate contract of service—Commmission reviewed authorities and found on evidence that

employee did not by her actions evince an intention not to be bound by the contract therefore there was no ground for termination

and ordered reinstatement with all entittements contingent upon continuous service preserved—Granted—F.C.U. v.

R.ELWA.—No. CR113 of 1993—Salmon C.—16/6/93—Real ESate .......ccovvrrvrerrserrrsarnens . 1900
Application for reinstatement and contractual entitlements without loss of entitlements—Applicant argued that she was owed one

months’ salary in lieu of notice and annual leave loading—Commission found on evidence that there was no 12 month contract

drawn up therefore there was no dismissal, no entitlement to pay in lieu of notice and there was no stipulated loading

prescribed—Dismissed—Janot D. v. Alliance Francaise de Perth—No. 1219 of 1991—Parks C.—16/6/93—Language

School 1855
Appeal against decision of Public Service Commissioner to dismiss employee—Appellant argued that employment was as a

permanent employee with a fixed term appointment—Respondent argued that as matter was result of a fixed term contract

expiring at the end of term and therefore there was no dismissal to invoke the Boards jurisdiction—PSAB reviewed LR. Act

and found on evidence that renewal or extension was a term of employee’s contract and that he should be dealt with as if

misconduct finding had not been made and be reinstated so that consideration of extension of employment could be

made~—Upheld—Metaxas J. v. P.S.C.—No. PSAB 9 of 1993—Negus C., Chinnery/Rea—16/6/93—Public Administration .. 1961
Conference referred re extension of contract—Applicant union claimed that Respondent’s decision to deny permanency was harsh

and unjust and by refusing to grant permanency had unfairly terminated employment—Respondent argued as employee’s

contract had expired before proceedings were instituted and no employment relationship existed to confer jurisdiction on the

PSA~PSA examined Industrial Relations Act, 1979, reviewed authorities and found that Respondent did not terminate

employment but declined to offer employee further contract of employment therefore it was unnecessary to consider the

Jurisdiction question—Dismissed—C.S.A. v. P.S.C.—No. PSA CR60 of 1992—Fielding C.—30/6/93—Dept. Productivity and

Labour Relations 1845
Application for allegedly denied contractual entitlements re notice of termination and severance pay—Applicant claimed that notice

pericd of 12 months and severance pay of 10 months would have been reasonable—Respondent argued that under contract of

service a term of more than 1 month was unreasonable—Comrmission reviewed authorities including Peplers Case and found

it was what the Commission as constituted thought was just and reasonable that mattered—Commission further found that

Applicant had not been told of company policies surrounding termination and retrenchment, ordered that the Applicant be paid

for the 12 months notice, provision of a car, superannuation contributions and bonuses gained on sales and gave reasons

therefore—Granted-—Taylor T. v. SGS Australia Pty Limited—No. 526 of 1992—Salmon C.~—23/12/92—Wool
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that problems were caused by management

failure to provide adequate training in administrative procedures—Respondent argued that employee failed to administer and

operate branch in manner required by management—Commission found on evidence that dismissal was not unfair—

Dismissed—Bertogna AR. v. Telnet Pty Ltd t/a Osborne Computers Australia—No, 1227 of 1992—Parks C.—12/7/93—

Computing 1849
Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee was

terminated because he was overweight and refused to accept a reduction in classification—Respondent argued that it had a duty

of care to other employees, that it took all necessary action to assist in the rehabilitation of the employee as well as offer of

alternative employment however this was refused and it was forced to terminate contract of service—Commission reviewed

authorities and found on evidence that there was not an abuse by the employer of its legal right to terminate therefore dismissal

was neither harsh nor unfair—Dismissed—A.W.U. v. Sons of Gwalia Ltd—No. CR90 of 1993—Gregor C.—18/6/93— 1873

Mining
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal-—Applicant argued that the

delay in lodging the application was due to efforts in seeking advice from various departments—Respondent argued that

employee had deceived the employer in claiming sick leave whilst she had been observed working in her shop—Commission

found on evidence that Applicant had a medical certificate, there was no proof that she was actually working and ordered

reinstatement, two weeks pay as compensation and that annual, long service and sick leave should be treated as if her service

had been continuous but not counted for calculation of those entitlements—Granted in Part—McBeath L. v. Community

Mewspapers—No. 723 of 1993—Negus C.—9/7/93—Newspaper 1856

1851

1865
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CUMULATIVE DIGEST—continued

TERMINATION—continued
Conference referred re claim for reinstatement on the grounds of unfair summary dismissal without loss of entitlements—Application
was heard conjointly with CR116 of 1993 and the main Reasons for Decision published with it—Commission found on evidence

that employee had physically assaulted another colleague causing bodily harm and the decision to terminate employment was
%eiaﬂll;r harsh nor unfair—Dismissed—F.M.W.U. v. Sir Charles Gairdner Hospital—No. CR119 of 1993--Gregor C.—

e

Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Commission reviewed question of
jurisdiction (Pepler’s Case) and found that as no employment relationship existed there was no industrial matter therefore could

not hear claim—Dismissed—Isaacson D.J.M. v. Emu Freight Services Pty Ltd—No. 142 of 1993—Salmon C.—10/6/93—
Freight Services
Application for reinstatement on the grounds of unfair dismissal for alleged misconduct-—Applicant argued that he had no recollection
of events and that he acted in a state of automatism—Respondent argued that employee knew what he was doing and deliberately

set out to assault another employee-—~Commission reviewed authorities and found on evidence that the Applicant’s conduct was
totally unacceptable, that Respondent had a duty of care to fellow employees and therefore dismissal was neither harsh nor
unfair—Dismissed—Richards S.J. and BHP Iron Ore Limited-—No. 154 of 1993—Fielding C.—21/6/93—Iron Ore ............
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that he had not had
a proper induction into the company and he not received any feedback about incorrect procedures—Respondent argued that

the way in which employee had gone about getting the job done was a breach of practice and general standard of
behaviour—Commission reviewed authorities and found on evidence that as Applicant had not been properly instructed in the
company’s operations, the decision to dismiss was unfair and ordered reinstatement and compensation for lost
earnings—Granted—Fawcett P. v. Worsley Alumina Pty Ltd—No. 775 of 1993-Gregor C.—29/7/93—Mining ........coccouune
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal-~Applicant union
argued that dismissal was brought about by reason of redundancy, that he had 13 years experience and that a proper comparison
between employees had not been carried out to see who should be retrenched—Respondent argued that an appropriate selection
procedure was carried out and careful consideration given to retention or redundancy of employee—Commission found on
evidence that one day to become proficient with a new product was unfair, the process used to determine redundancy unrealistic

and therefore ordered reinstatement—Granted—F.P.F.A.LU. v. Jason Industries—No. CR136 of 1993-Halliwell $.C.—16/7/
93—Furniture
Application for reinstatement on the grounds of unfair dismissal for alleged sexual harassment—Commission reviewed authorities
and found on evidence that Applicant had failed to discharge the onus of establishing his claim~-Dismissed-—Duncan AJ. v.
Woodside Offshore Petroleum Pty Ltd—No. 891 of 1993—Gregor C.—28/7/93—Petroleum
Conference referred re unfair dismissal-—Reinstatement and payment of contractual entitlements sought—Respondent argued that
dismissal occurred when employee struck another employee without reasonable provocation and action was seen as
misconduct—Commission reviewed authorities and found a evidence that as there was no history of violent conduct towards
other employees the dismissal was unfair—Granted—F.M.W.U. v. Cadbury Schweppes Pty Ltd—No. CR19 of 1993—Parks
C.—27/7/93—Food Manufacturing .

Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued .

that termination was a result of employee assaulting supervisor by pushing him without reasonable provocation which was
viewed as misconduct—Commission found no unfaimess had occurred—Dismissed—A.B.L.F. v. BM.A.—No. CR253 of
1993—Halliwell S.C.—4/8/93—Construction
Conference referred re claim for reinstatement without loss of entitlements on grounds of unfair dismissal—Respondent argued that
employee was dismissed as a result of a degeneration of work relationship with supervisor and that poor work attitude and
behaviour continued after warnings had been given—Commission found on evidence that respondent’s right to terminate was
exercised in a fair manner—Dismissed—F.M.W.U. v. Warton Road Small Animal Hospital—CR689 of 1992—Parks
C.—3/8/93—Animal Welfare
Conference referred re claim of unfair dismissal—Applicant union claimed that consideration should be given to length of time
between incident leading to dismissal and previous occurrence—Respondent argued that dismissal was not unfair as employee

had not only been previously warned but had been counselled for breaches of policies—Commission found on evidence that

on balance, there was no establishment of Respondent’s actions being harsh or unfair—Dismissed—S.D.A. v. Cecil Brothers

Pty Ltd t/a Betts and Betts—No. CR229 of 1993—Kennedy C.—10/8/93—Retail
Application for reinstatement on the grounds of unfair dismissal-—Applicant claimed that withdrawal in first application was
unintentional but resulted from a misconception of proceedings—Respondent argued that current application was a repeat of
earlier application withdrawn by leave and same claim should not need to be answered again—Commission reviewed authorities

and found that as Applicant had opportunity to have claim dealt with when first lodged no second opportunity should be
given—Dismissed—Stankovski T. v. City of Stirling—No. 889 of 1993—Fielding C.—4/8/93—Local Government ............
Application for unfair dismissal and sought reinstatement—Respondent argued that termination resulted from employee's
unsatisfactory work performance and a need to reduce costs by reducing workforce—Commission reviewed authorities and
found on evidence that Respondent terminated employee’s service due to financial difficulty—Further, as employee had not
shown that overall quality of her performance was such that some other employee should have been dismissed no unfairness

was established—Dismissed—Lonsdale K.A. v. City Lodge Pty Ltd t/a Greenwood Forest Tavern—No. 865 of 1993—Parks
C.~19/7/93—Pubs, Taverns and Bars
Appeal against decision of Totalisator Agency Board to terminate employment for alleged gross neglect of duty-—Respondent
employer argued that Appellant was charged with breaching the TAB Betting Act and sought payment of a shortfall in the
agencies funds—PSAB found on evidence that Appellant was aware of his employers instructions and attitude to credit betting

and conducted himself in a way which repudiated the contract of service therefore summary dismissal was neither harsh nor
unfair—Dismissed—Hamersley G. v. Totalisator Agency Board—No. PSAB 11 of 1993—Negus C., Sivewright/Reynolds—
18/8/93—DBetting
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and denied contractual
entitlements—Respondent argued the dismissal was warranted because of serious repercussions from errors in her work and
failure to maintain standards and Applicant’s action since dismissal militated against re-employment—Commission found on
evidence that in all the circumstances the dismissal was unfair and contractual benefits claim not within jurisdiction—
Commission further found compensation should be limited to five weeks pay due to length of time in bringing the case before

?e C?mmission——Granted in Part—Dimovska A. v, Express Travel Pty Ltd—No. 956 of 1992—Kennedy C.—17/07/93—
rave
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
claimed summary termination was effected where there was no misconduct and Respondent had not met its obligation in
supplying safety boots—Respondent argued that employees’ action re safety boots was further demonstration of his rude and
unco-operative manner and attitude towards policies, management, staff and customers—Commission found on evidence that
employees’ dismissal was harsh in the circumstances of the actual application of policy on safety boots and that the Commission
;hou};i order re-employment—Granted in Part—S.D.A. v. Alco Pty Ltd—No. CR240 of 1993—Kennedy C.—11/08/93—

etal
Application for reinstatement and contractual entitlements due to unfair dismissal—Respondent argued that termination was due to
bona fide redundancy and was not unfair—Commission found on evidence that as the Applicant’s work performance was
satisfactory and no bona fide redundancy existed the dismissal was unfair—Granted—Inglis B.H. v. Bohler Steels Pty Ltd—No,

331 of 1993—Halliwell S.C.—19/08/93—1ron and Steel Manufacturing
2Appeal against decision of Commission (72 WAIG 2872) re compensation payment for unfair dismissal-—Full Bench reviewed
authorities and found that the real crux of the matter was that the Commission acted contrary to the ratio decidendi of decisions

of the Industrial Appeal Court—Full Bench found until the Industrial Appeal Court reviewed the past decisions then the
Commission was bound by those cases—Dismissed—Nappy Happy Service v. F.M.W.U.—Appeal No. 1592 of 1992—Sharkey

P., Negus C., Kennedy C.—27/07/93—Laundry and Drycleaners

Page

1913

1854

1863

2068

2086

2067

2093

2085

2096

2099

2076

2073

2598

2481

2503

2483

2007



3604 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 73 WALG.

CUMULATIVE DIGEST-—continued
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TERMINATION—continued

2Appeal against decision of Commission (73 WAIG 412) re reinstatement to a lower grade position on the grounds of unfair
dismissal-—Appellant argued Commission erred in various finding of fact, in failing to properly apply the law in respect of
misconduct, in failing to give sufficient weight to the public interest in whether the Respondent was a fit and proper person
to hold office in the police force and having found that the actions of the Respondent required severe disciplinary action, by
substituting the opinion for that of the Appellant—Full Bench reviewed authorities, Police Force Regulations and Police Force
Act 1892 and found it was open to the Commission to find on video and oral evidence that there was no premeditation 0 the
assault but that finding did not dispose of the Commission’s duty to consider and give proper weight to those factors arising
out of the assault—Full Bench further found that the Commissioner of Police did not abuse his statutory duty and it was not
for the Commission to look at what was done in the light of punishment as it did—Upheld—Minister For Police and Another
v. Smith D.J—Appeal No. 149 of 1993—Sharkey P., Coleman C.C., Fielding C.—27/08/93-—Police Service ........ceuveusvrrnns 2311

Conference referred re application for reinstatement without loss of entitlements on the grounds of unfair dismissal-—Applicant union
argued there was a denial of procedural fairness in the manner by which the summary dismissal was effected as the employee
had not committed any misconduct—Respondent argued that as a result from employee failing to satisfactorily refute allegations
of two separate assault incidents summarily dismissal occurred—Commission found on evidence that employee’s actions were
attemnpts to restrain the child concerned and employee was not guilty of misconduct—Granted—F.M.W.U. v. The Board of
Management, Gurlongga Njininj Children’s Centre—No. CR750 of 1992—Coleman C.C.—19/8/93—Child Care Services .. 2501

2Appeal against decision of Commission (72 WAIG 2613) dismissing claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission erred in finding relating to a car accident, failed to account for all facts and erred
in finding that the Respondent did not act with harshness or oppression towards the Appellant—Full Bench found Commission’s
failure to find that a denial of representation was unfair was not an error which should result in finding the dismissal unfair
and no procedural unfairness in not making certain specifications in letters of dismissal—Full Bench further found that findings
relating to inter alia failure to comply with directions, provide books and reports were open on the evidence—Dismissed—
Macale D.M. v. Ngowar Aerwah Aboriginal Corporation—Appeal No. 1491 of 1992—Sharkey P., Halliwell S.C., Fielding
C.—22/07/93—Health and Community Services 2000

Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employee had no

formal warnings or counselling offered to enable her to address any aspects of her behaviour thought to be

inappropriate—Respondent argued that decision to terminate was made after consideration of alternatives and investigation of

complaints—Commission reviewed authorities and found on evidence that the employer’s right to terminate the contract was

not exercised in a way that was unfair therefore application must fail—Dismissed—F.M.W.U. v. Silver Chain Nursing

Association—No, CR266 of 1993—Gregor C.—08/09/93—Health and Welfare Services 2765
Appeal against decision of Public Service Commissioner re termination of employee for alleged misconduct—Respondent employer

argued that employee had attempted to cover up his serious demeanours and was left with no alternative but to dismiss

Appellant—PSAB found on evidence there was no corrupt intent or profit from the misconduct, that Appellant had an

unblemished record of service and ordered that he be given the strongest possible sanction short of dismissal-—Upheld—Marek

J. v. Public Service Commission—PSAB10 of 1993—Negus C., King/};“r)eymant——27/‘08/93——Fisheries ................................. 2870
Appeal against decision of Commission (72 WAIG 2859) re dismissed claim for reinstatement on the grounds of unfair

dismissal—Appellant union argued that the Commission erred in fact or in law in finding that the Respondent was entitled to

summarily dismiss employees when there was no sufficient evidence that the fight was one of serious enough nature to render

the employees liable to dismissal and potential to disrupt harmony of the village-—Full Bench reviewed authorities and found

on evidence that the altercation was a serious one, that although it did not create disharmony in the village it was such that

amounted to rejection of the contract of employment—Dismissed—A.W.U. v. Argyle Diamond Mines Pty Ltd—Appeal No.

1525 of 1992—Sharkey P., Halliwell S.C., Parks C.—24/09/93—Mining 2650

Application for reinstatement on the grounds of unfair dismissal and contractual entitlements—Tribunal had no jurisdiction as no

contract of employment existed because the offer was not authorised and as no due service had occurred—G.S.T.T. found on

evidence that actions of Respondent in unilaterally repudiating the contract of employment were unfair and ordered employee

be re-employed and paid contractual benefits equal to 4 months’ salary—Granted—S.S.T.U. v. Minister for Education—No.

T8 of 1993—Kennedy C., Reeves/Pollard—03/09/93—Technical and Further Education 2873
Appeal against decision to summarily dismiss employee for misconduct-—Applicant claimed that he was unaware of Code of Conduct

and use of wife’s promotional firm was due in good faith as main concern was to hire best promotional group—Respondent

argued that as employee had breached Code of conduct and was ‘prima facie’ a criminal offence and there now existed a total

lack of trust dismissal was warranted—PSAB reviewed authorities and found on evidence that by Respondent dismissing

employee after Minister’s decision for formal reprimand and options to resolve conflict were given the dismissal was unfair

but was not persuaded that reinstatement should occur as position was lost in Respondent’s restructure—PSAB further found

that employee should be compensated in amount equal to 6 months salary—Granted in part—Denver D. v. W.A.P.M.A.—PSAB

15 of 1993—Public Service Appeal Board—14/09/93—Market Research Services (Public Admin) 2866
Application for reinstatement on the grounds of unfair dismissal-—Respondent argued summary dismissal was warranted as Applicant

breached company policy by knowingly offering non *‘check sealed’” stock to other employees for consumption—Commission

reviewed authorities and found on evidence that the act did not constitute misconduct sufficient to justify summary

dismissal—Granted—S.D.A.E.A. v. Action Food Bams (W.A.) Pty Ltd—No. CR294 of 1993—Beech C.—08/09/93—

Supermarket and Grocery Stores 2769
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed termination was due to Respondent organising

someone else for the job and no complaints had been made about her—Respondent argued that employee had been cautioned

on a daily basis in regards to interrupting consultations with clients, negative attitude towards other staff members, lewd remarks

to staff and clients and had observed her behaviour for a week and found no improvement—Commission reviewed authorities

and found on evidence that Applicant did not discharge the onus of proof to establish unfairness and favoured evidence of

Respondent—Dismissed—Harper V. v. (Richard Strutt) Boulevard Pharmacy Newman—No. 955 of 1993—Gregor

C.—27/09/93—Pharmaceutical, Cosmetic and Toiletry Retailing 2739
Claim for reinstatement on the grounds of unfair dismissal for alleged misconduct—Applicant argued that Respondent wrongly

inputed her actions as incidents of disloyaity and disobedience—Respondent argued that they had lost trust in the employee

because of her divided loyalty—Commission found on evidence that Applicant had done nothing to undermine the Respondents

position therefore dismissal was unfair and ordered reinstatement to former position but declined to make an associated order

as to loss of income in the interim—Granted in part—Keane S.J. v. Healthpoint Pty Ltd t/a Healthpoint Belmont—No. 518 of

1993—Fielding C—02/09/93— Medical 2741
Application for reinstatement on the grounds of unfair dismissal and allegedly denied contractual entitlements—Applicant claimed

that Respondent had not accepted previous reinstatement had been justified and subjected to higher scrutiny them other

employees—Respondent argued that dismissal was not summary—Commission reviewed authorities and found that employee

had failed to adequately manage and maintain a high service and image of the centre and that lacked jurisdiction to deal with

contractual entitlements—Dismissed—Candelaria A.D. v. Avel Pty Ltd t/a Timezone—No. 211 of 1993—Parks C.—06/10/93-—

Cultural and Recreational Services 2731
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employee had used offensive language

after verbal warning given, organised a petition against company’s services and abandoned employment by leaving workplace

unattended for 3 days without explanation justified—Commission reviewed authorities and found on evidence that Respondent

had failed to demonstrate the validity of grounds for summary dismissal but little prospect for an reasonable working

relationships being re-established and therefore no further jurisdiction—Dismissed—Lawerence H. v. Kuljak Aboriginal

Employment and Cultural Centre—No. 541 of 1993—Beech C.—17/09/93-—Employment Placement Services .......cowvuneen. 2744
Application for reinstatement on the grounds of unfair dismissal—Commission reviewed authorities and found that as 10 warnings

had been given and no improvement resulted it favoured Respondent’s case—Dismissed——Marklew D. v. City of Gosnells—No.

813 of 1992—Halliwell §.C.—17/12/92—Local Government Administration 2746
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2Appeal against decision of Commission (73 WAIG 1352) re reinstatement on the grounds of unfair dismissal—Application for

extension of time for instituting appeal-—Appellant argued appeal involved serious issues of fact and law delay was slight and

it would be harsh to penalise the Appellant for an omission arising out of a misunderstanding between its representatives—Full

Bench amended Respondent—Full Bench reviewed authorities and found on majority that, having regard to all factual

circumstances, the history of the proceedings, the conduct of the Applicant/Respondent during and after those proceedings, the

consequences for the parties and the ‘‘vested right to retain the judgement’’ no inequity was done to the Appellant in refusing

the application—Dismissed—Tip Top Bakeries v. TW.U.—Appeal No. 844 of 1993—Sharkey P., Coleman C.C., Halliwell

S.C.—17/09/93—Food and Beverage Manufacture 2659
Conference referred re claim for reinstatement on the grounds of unfair dismissal for participation in strike action—Applicant union

argued that employees went on strike because the first group of employees had been unfairly dismissed and their employer

refused to reinstate them-—Respondent employer argued that employees had at least four warnings that dismissal would occur

if they withdrew their labour which was a breach of their contract of employment—Commission reviewed authorities and found

on evidence that they had disobeyed lawful orders to return to work and that their conduct was a repudiation of their contract

of service therefore dismissals were neither harsh nor unfair—Dismissed—C.M.E.T.S.W.U. v. Robe River Iron Associates—No.

CR263 of 1993—Gregor C.—01/10/93—Mining . 2754
Conference referred re claim for reinstatement on the grounds of unfair dismissal-—Applicant union claimed that dismissal was in

retribution for employee not taking a voluntary separation and alleged misdeeds occured in employee’s role as union

convenor——Respondent argued that dismissal was justified as despite repeated verbal and written warnings employee abused

and disobeyed management and was generally unco-operative—Commission reviewed authorities and found on evidence that

ample warning had been given of unacceptable employment attitude and behaviour—Commission was convinced that dismissal

was in all aspects fair—Dismissed—M.E.W.U. v. Hamersley Iron Pty Ltd—No. CR305 of 1993—Fielding C.—15/10/93—Iron

Ore Mining .......cocovennne 3028
Application for reinstatement without loss of entitiements on the grounds of unfair dismissal—Applicant claimed termination was

unjust as he had not been adequately instructed as to his responsibility to monitor subordinate’s timekeeping—Respondent

argued that applicant had been given every opportunity to explain his position and assist in discovery of over payments—Further,

termination was effected in terms of contract with benefits and due notice given—Commission found that in failing to adhere

to written instructions on overtime principles Applicant had shown incompetence as a supervisor and termination was not

unfair—Dismissed—Joyner L. v. Commissioner, Main Roads Department—No. 75 of 1993-—Negus C.—10/11/93—Road and

Bridge Construction ........ 3019
Application for reinstatement on the grounds of unfair dismissal-—Applicant argued that performance goals set were

unreasonable—Respondent argued that employee had not performed to expected level and had received previous warnings of

required improved performance—Commission found on evidence that Applicant failed to discharge onus that employer acted

unfairly—Dismissed—Andrews J. v. Berrivale Orchards Ltd—No. 1240 of 1993—Parks C.—24/11/93—Wholesale

Trade/Personal and Household Goods 3468
2Appeal against decision of Commission (73 WAIG 1600) re contractual entitlements—Full Bench gave reasons for ordering

adjournment, leave to apply for costs due to adjournment and that justice required extension of time to lodge appeal—Full Bench,

found case not distinguishable from Coles/Myer—Upheld—Tri Star Group Pty Ltd v. Bail D.J.—Appeal No. 1032 of

1993—Sharkey P., Halliwell S.C.—Beech C.—22/9/93 and 3/11/93—Computer Services 3334
Application for reinstatement on the grounds of unfair dismissal—Preliminary point re jurisdiction—Applicant argued that the degree

of control which the Respondent held over the Applicant was such that the relationship created was that of employer and

employee—Respondent argued that Applicant was engaged as an agent, that the contractual relationship had not been one of

employer and employee therefore the Commission did not have jurisdiction—Commission reviewed authorities and found on

evidence that Applicant had been an employee—Declared Accordingly—Fisher E. v. Totalisator Agency Board—No. 650 of

1992—Parks C.—24/11/93—Cultural and Recreational SEIVICES ........ucviveecvnicicniiiinniniensssencesensiesiets s ssnsssssnenssossssens 3469
Applications for reinstatement on the grounds of unfair dismissal-—Applicants argued that there had been little expression of

dissatisfaction or complaint by the employer of their work and they had not felt their jobswere at risk—Respondent employer

argued that employees were dismissed for demonstrated lack of competence and that one employee had received written

warnings—Comnmission found on evidence that whilst two employeeshad not discharged the onus of establishing their claims

for reinstatement, the third employee had been dismissed on the grounds of a casual remark mistaken for disloyalty and ordered

that he be reinstated with acompensation payment for his pericd of unemployment——Dismissed, Granted, Dismissed—Reynolds

J.J. and Others v. Swift & Moore Pty Ltd—Nos. 851, 1088 and 1089 of 1993—Negus C.—27/10/93—Manufacturing ........ 3478
Application for reinstatement on grounds of unfair dismissal—Respondent argued Applicant attempted to entice other employees

to a new business—Commission found on evidence that Applicant was summarily and unfairly dismissed but could not grant

reinstatement as employee was employed elsewhere—Commission further found that it lacked jurisdiction to award contractual

benefits as no contract relationship existed when matter was first lodged—Dismissed—Kent K.T. v. Montreal Holdings Pty

Ltd—No. 1029 of 1993—Fielding C—11/11/93—Property and Business Services 3471
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed termination was a retribution for objection to

unpaid wages and inadequate warning was given—Respondent argued that employee failed to enforce safety rules and breached

management confidence in seeking legal advice on company matter—Respondent further argued no jurisdiction as no

employment relationship existed when application was lodged—Commission reviewed authorities and found although dismissal

was unfair having regard to employment record and restructure, reinstatement was not proper——Dismissed—Willmott L.E. v.

Geo Services Pty Ltd—No. 1131 of 1993—Fielding C—26/11/93—Services to Mining .......ceevveverrcescurerecsreares 3485
Application for reinstatemnent on the grounds of unfair dismissal—Applicant claimed that duties were performed diligently and

expeditiously in accordance with customs legislation—Respondent argued termination resulted from poor work performance

and productivity—Commission reviewed authorities and found employer’s right to terminate had not been abused and without

order to reinstatement was without jurisdiction to allow compensation payment for denial of adequate notice—Dismissed—

Soukos A. v. Emery Worldwide—No. 1134 of 1993—Fielding C.—16/11/93—Services to Air Transport .....
Application for reinstatement on the grounds of unfair dismissal and application to dismiss substantive application—Applicant

claimed that repercussions of IAC Coles/Myer decision effectively wiped out previous contractual entitlements claim and

prompted re-application—Respondent argued length of time between termination and claim was too long and it was not in public

interest to deal with matter—Commission found that Applicant had not shown good reason why, 18 months after event, the

Comnission should entertain the claim—Dismissed—Taylor TB. v. S.G.S. Australia Pty Ltd—Nos. 977 and 1115 of

1993—Beech C.—30/11/93—Wholesaling Farm Produce 3483
Conference about dispute re the fairness or otherwise of the termination of services of a number of persons referred for hearing and

determination—Applicant sought reinstatement of persons concerned—Dispute occurred after employees of the Respondent

withdrew their labour during a *‘national day of action‘‘—Employees involved in the industrial action were subsequently

interviewed and asked to give a commitment to work only in accordance with their contract of service and not take unauthorised

absences in future—Those employees that would not give the required commitments were dismissed—Commission reviewed

authorities on the right to strike and found that clearly no such right exists and if employees had been terminated for their failure

to attend work on the “‘national day of action”’ it would have been likely there would be no warrant for the Commission to

interfere with the employers’ right to terminate—Commission also reviewed other authorities notably Blight Chemicals Limited

v. Bushnell where the High Court ruled that mere apprehension that an employee might do something incompatible with proper

performance of his duties is not ground for dismissal in the absence of actually having committed such incompatible

conduct—Commission found that while the failure of the employees to give the required commitment was grounds for

uneasiness for future conduct it was not in itself an act which would justify dismissal-—Further, Commission found that the

process of interviews by different managers where employees were required to make the commitment was unfair and the form

of the commitment required was so broad in its effect that a reasonable, honest person could not make it—The termination of

employees because they could not make such a commitment was unfair and justified the interference by the Commission in

the Respondent’s right to terminate—Reinstatement Ordered—C.M.E.T.S.U. v. Robe River Iron Associates—No. CR716 of

1992—Gregor C.~—3/6/93—Mining 1076

3481
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Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that termination was unjust as sale results made
were of a high standard with monthly budget targets being achieved—Applicant further argued that no prior warnings on poor
performance was given—Respondent argued termination was warranted from a failure to achieve monthly budget targets during
a 6 month observation of employee’s performance—Commission found on evidence that by failing to warn employee of
unsatisfactory performance Respondent erred—Granted-—Head F. v. Alsco Linen Service Pty Ltd—No. 805 of 1993—Fielding
C.—5/11/93-—Persoral and Household Goods Retailing

2Appeal against decision 5f Commission (73 WAIG 1900) re reinstatement on the grounds of unfair dismissal-—Appellant argued
Commission erred in finding that the Respondent was dismissed when offered alternative employment or that it failed to have
sufficient regard to the established principles in exercising the power of reinstatement—TFull Bench found no term in contract
of service re transferability and that the dismissal was summary—Full Bench found, though the order was within jurisdiction,
the Commission miscarried in its discretion to order re-employment—Upheld—Real Estate Institute of W.A. Inc. v.
F.C.U.—Appeal No. 939 of 1993—Sharkey P., Halliwell S.C., Beech C.—23/11/93—Property Services .......covvuvirierininas 3316

3475

TRAINING—

Complaints re breach of award—Complainant union argued that Defendant breached Contract of Service clause by withholding
payments of employees wages for refusal to work as directed due to industrial bans—Defendant argued that doctrine *‘no work
as directed no pay’” applied and justified failure to pay wages—Industrial Magistrate reviewed contracts of employment and
found employer’s requests could not be described as unreasonable—Dismissed—Bowden D. and Others v. W.M.C.—Complaint

Nos. 59 to 64 of 1993—Bromfield S.M.—18/8/93—Nickel Ore Mining ...c...ecovrnernseune 2471

TRANSFERS—
Application to vary award re Transfers and Relieving—Applicant employer argued that the changes reflected a review of the
conditions applying to public servants which have been endorsed formally in the relevant award—Respondent union argued
that the employers’ proposals amounted to an attempt to reduce conditions of employment in this area—Commission found
on evidence that the link with public service standards did not go to standards of accommodation in relation to the employees
concerned and found it appropriate to insert provisions within the amendment for genuine choice of alternatives—Ordered
Accordingly—W.A.F.B.B. v. UF.U.—No. 128 of 1993—Kennedy C.—23/08/93—Emergency Services ........covususirirnnns 2443
2Appeal against decision of Commission (73 WAIG 1900) re reinstatement on the grounds of unfair dismissal-—Appellant argued
Commission erred in finding that the Respondent was dismissed when offered alternative employment or that it failed to have
sufficient regard to the established principles in exercising the power of reinstatement——Full Bench found no term in contract
of service re transferability and that the dismissal was summary-—Full Bench found, though the order was within jurisdiction,
the Commission miscarried in its discretion to order re-employment—Upheld—Real Estate Institute of W.A. Inc. v.
F.C.U.—Appeal No. 939 of 1993—Sharkey P., Halliwell 8.C., Beech C.—23/11/93~—Property Services ........couvvriviviiinins 3316

UNIONS—

2Application for alteration of union rules re eligibility for membership (continued from 73 WAIG 563, 1232 and 1471)—TWU

withdrew objection following amendment of application—aApplicant argued solicitors and *‘Acting Secretary’” had no authority

to act on behalf of the FLAIEU and that an appeal to the Industrial Appeal Court had no effect because it was incompetent—Full

Bench reviewed matters before the President, IAC, Regulation 6 of the Industrial Arbitration Act (WA Industrial Appeal Court)

Regulations 1980 and found the order of the President subject of the appeal remained valid but unenforceable therefore no order

prevented the objection of the FLAIEU being treated as valid—Full Bench granted in part application for further and better

particulars—Full Bench further found it was not for it to determine whether an appeal to the Industrial Appeal Court was

competent or not and that therefore the stay of proceedings under Regulation 6 of the IAC Regulations operated—Ordered

Accordingly and Adjourned—F.M.W.U~—No. 1167 of 1992—Sharkey P., Negus C., George C.—25/6/93—Unions ............. 1764
Application for orders and directions re substitution of registered organisation as Respondent in proceedings and failure to assist in

litigation—President found that as all dealings were with the Federal union, it did not have jurisdiction to deal with the matter

as the orders were not being sought relating to the State organisation’s rules—Dismissed—Horsman B.S. v. Wilson B. and

Others—No. 569 of 1993—Sharkey P.—22/6/93—Unions . "
Application for registration of an organisation—Full Bench found on evidence that whilst most sections of the Act had been complied

with, there was not adequate information in the notice to the members of the intention of the organisation to apply for

registration—In further Reasons for Decision, the Full Bench was satisfied that the requirements had been complied with and

authorised the registration of the organisation—Granied—Real Estate Employers” Federation—No. 1350 of 1992—Sharkey P.,

Gregor C., Kennedy C.—26/07/93—Real Estate 2338
Application for interim orders re Memorandum of Agreement—aApplicant argued that the Committee of Management had entered

into the agreement ultra vires and that it purported to hand over the agreement to the Secretary of another organisation without

the consent of its members—Respondent argued that no person had purported to be appointed in lieu of the Applicant—President

found that it was ultra vires the rules of the organisation to agree that the State SDA cover its members until any alteration

of rules were made out, it was premature for the Committee to agree to alter its rules before they were altered by the organisation,

therefore balance of convenience lied with the Applicant—rdered Accordingly—Drake M.A. v. Carter L.B. and

Others—Sharkey P.—No. 883 0f 1993—14/7/93—UnIONS........ commsmssmrresseuseronsirensisnensssernsuserss i sssssssssssstsessnaes 2033
4 Application for orders re breach of union rules—Applicant sought « :ders that decisions made by union executive re removal from

office of union nominee be declared invalid—Respondent argued that as decision was taken by properly constituted and

conducted meeting in accordance with union rules no breach had occurred—President found that election of nominee to SEA

is most applicable method of election and dismissed rest of applications—Ordered and Declared Accordingly—O’Neill C. v.

S.8.TU~No. 951 of 1993—Sharkey P.—31/8/93-—UniONS .....cccecrnmveirnrennrorererscsrersernsrsninnenns 2368
4Application for orders re breach of union rules over election of members—President determined date of election and close of

nominations that Registrar should report in writing and gave reasons therefore—Ordered Accordingly—Jeffery J. v. Newton

R.G. and Others—Nos. 1068 and 1082 of 1993—Sharkey P.—4/8/93—Unions 2359
4 Application for orders re compliance with union rules over conduct of election of office bearers—President initially found an election

was due to be held in accordance with union rules, because of history of strife in Respondent union should be held in near future

and ordered accordingly—President further ordered Registrar to report on eligible members for voting and nomination to

office—Application for orders re Registrar’s report and schedule of disputed proceeding of members—First Respondent argued

members had paid dues via another union under Service Agreement—President found disputed members would be best served

with a fresh application and that the interests of the members were best served by the election not by further delayed—Ordered

Accordingly—Taverner M. v. EL.A.LE.U. and Another—No. 861 of 1993—Sharkey P.—6/7/93 and 27/8/93—Unions ....... 2362
4Application for interpretation of union rules—Applicant argued that Respondent had breached rules by organising a campaign to

raise funds to recover stolen breadcrates, prosecute offenders and co-ordinate publicity awareness—President found that

resolution could not be struck down on the basis that it was passed for purposes outside the objects contained in rules and could

see no conflict of interest as the benefits of the resolution would be for membership as a whole subject to monies being expended

by and on behalf of the membership—Declared Accordingly—Saraceni Enterprises Pty Ltd v. Baking Industry Employers’

Association—No, 740 of 1993—Sharkey P.—31/8/93—Bakery Product Manufacturing 2353
Application for interim orders re alleged breach of union rules—Applicant argued that Respondent organisation had declined to give

him legal assistance in relation to a claim in the Equal Opportunity Commission—Respondent argued that legal assistance was

refused because he had failed to follow advice, had elected to engage solicitors of his own and had not sought the assistance

of the Respondent to provide its solicitors according to its policy—President found on evidence that it was a proper decision

by Respondent not to spend funds on a matter which would be difficult to achieve success in and was granted such assistance

as was fair and proper in the circumstances—Dismissed—Singh A. v. FM.W.U—No. 866 of 1993—Sharkey

P.—15/09/93—Nursing Homes 2674

1790
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2Application for declaration that Unions membership rule is deemed the same as Federal Counterpart Body and Alteration of rule

re Committee of Management—vemitted from Industrial Appeal Court (72 WAIG 2741)—Full Bench reviewed S.71 and 8.72

of Industrial Relations Act and found that the qualifications for membership of the Applicant and Federal branch were

substantially the same—Full Bench found no requirement to gazette intended rule change and allowed time to prepare

submissions re no union rule enabling alterations of rules—In Supplementary Reasons majority of Full Bench found Applicant

had taken reasonable steps to inform members of right to object and reasonable opportunity to do so—Granted—A.P.E.A.—No.

1583 of 1991—Sharkey P., Halliwell 8.C, Negus C.—08/04/93 and 10/09/93—Unions ..... 2665
2Application for declaration that Union’s qualification for membership rule is deemed the same as Federal Counterpart Body and

Federal Body’s rule prescribing offices is deemed the same as State organisation—Full Bench reviewed 8.71(2) and S.71(4)

of Industrial Relations Act and found that the qualifications for membership of the Applicant and Federal branch were

substantially the same——~Full Bench found that applications for 3.71(6) and 8.71(7) of the Act were premature and dismissed

on this occasion—Granted in Part—C.S.A—No. 1218 of 1993—Sharkey P., Fielding C., Negus C.—08/11/93—Unions ..... 2931
Applications for orders re that two nominees be declared valid nominations for delegates and that they be declared elected as delegates

to the conference—Respondent argued that as nominations were received after the closing date it was unable to accept

them—President found that Applicants had attempted to comply with the rules, that through no fault of their own the mail was

late and therefore that they be accepted—Granted—Avenell J. and Others and The Returning Officer, State School Teachers’

Union—Nos 1293 and 1314 of 1993—Sharkey P.—22/9/93—Unions .... bttt er e e sre st be s nsaesees 2939
1 Appeal against decision of President (73 WAIG 254) re orders relating to the conduct of union comrmittee of management and its

business—Respondent argued notwithstanding the fact that each resolution of the committee of management may not be capable

of being struck down as a matter of law the President was able to look at the conduct of the majority and the way in which

they conducted the affairs of the union and decide that the resolutions as a whole could not stand—Appellant argued President

acted without or in excess jurisdiction and erred in law in various respects—IAC reviewed authorities, IL.R. Act 1979, Union

Rules and found the failure of the committee of management to elect a chair for each meeting did not necessarily result as a

matter of law in the invalidity of the resolution passed by the committee and that nothing in S.66(2) empowered the President

to declare the resolutions of the meeting as null and void—IAC further found it was open to the President to conclude that the

industrial officers were in fact organisers—But not that the Acts including award variation approved of the industrial officers

and the acting secretary were void—Upheld and Orders Quashed and Varied Respectively—IAC Appeal No. 2 of 1993-—Carter

L.B. and Others v. Drake M.A. and Others—Rowland J., Nicholson/Anderson J.J.—14/10/93-—Unions ....cc.ceceecvrversierenrcennen 3308
2Application to alter union rules re name and eligibility continued from (73 WAIG 563, 1232, 1471 and 1764)—Applicant Union

argued alterations to rules would bring the eligibility rule of the Applicant in line with that of the LTU, that it was consistent

with the objects of the LR. Act, the public interest and there was a community of interest between the persons covered by the

existing eligibility rule of the Applicant and those set out by the proposed rules—LTU, objecting, argued proposed new name

would confuse the Applicant with itself and that the new rule was almost identical to its existing constitutional rule—Employer

Objector argued relevant employees were currently eligible for membership of other unions and that there was potential for

demarcation disputes and that it would adversely prejudice the industrial relations of the objector and the employees—Other

objecting employers argued that there were not *‘good reasons’’ consistent with the objects of the LR. Act to permit registration

of the eligibility rule and that the LTU was not in disarray to such an extent that it no longer functioned properly—Other objectors

withdrew—Full Bench reviewed authorities, union rule, the relationship between the Applicant and its federal counterpart body,

the state of the LTU, the ability of the Applicant and LTU to serve its members, standards of evidence, and found that there

was negligible overlapping with unions other than the LTU—Fuli Bench further found a substantial number of persons wished

to be eligible to be members of the Applicant, that the Applicant and its federal counterpart body were the predominant

organisations in the hospitality and tourism industry to which the extended coverage was sought and the LTU was not-—Full

Bench plainly found good reasons to allow application despite overlapping, no evidence of likely disputation and that the name

change was not likely to mislead or be deceptive—Full Bench also gave reasons to do with matters of adjournment and sufficient

interest to lodge objections—Granted—F.M.W.U.—MNo. 1167 of 1992—Sharkey P., Negus C., George C.—17/2/93 and

15/11/93—Unions . e 3342

WAGES—
Application for a General Order re aduit minimum weekly wage on Commissions Own Motion—Submissions were heard by various
parties to determine the minimum wage for award or non award covered employees-—Respondent argued that whilst a minimum
of $325.40 was not likely to have a dramatic effect on the economy, the State was still suffering depressed commodity
prices—Furthermore if the minimum wage was fixed on the basis of 78% of base rate for metal tradesman it would discourage
rational discussion of future structural changes—CICS found that it should not fix the wage on the basis of social justice but
on industrial relations considerations therefore was not prepared to make a General Order—Refused-—Hon. Minister for
Productivity and Labour Relations and Others—No. 415B of 1992—Coleman C.C., Halliwell S.C., Fielding C., Salmon C,,
Negus C.—2/7/93—All Industries rrrerareresasaeteserains 1747
Conference referred re introduction of broad-banded salary classification system—Applicant association claimed that classification
ievels for Chiefs and Deputy Chiefs employed in teaching hospitals was a matter of concern—Respondent argued that no
evidence of work value increase was produced and that Applicant’s claims relied on maintenance of relativities—Commission
found on evidence that number of positions situated at extremities of patierns present did not merit special consideration of
further anomalies—Commission reminded parties that aggrieved employees may apply to have their classification reviewed
under S.80E——Dismissed—H.S.0.A. v. Board of Management, Royal Perth Hospital and Others-—No. PSA CR73 of
1991—Negus C.m—2/8/93—-HOSPIALS ....ccivvuviiniiririiiiiiiti sttt b e sesass st e st sbesesetsresravsassstanssans 2064
Application to vary award re horizontal pay scales—Applicant union argued that the implementation of merit promotion clearly was
integral to the introduction of overlapping pay scales—Respondent argued that the operative date for the application of
performance increments should be later to allow management systems to ensure integrity of the appraisal-—Comrmission found
on evidence that the overlapping pay scales would see increments being expressed separate from the salary rates—Ordered
Accordingly—W.A.P.U. v. Minister for Police—No. P10(3) of 1991—Kennedy C.—~14/7/93~—POlCE .....cccvvvrerrrererrnrecuraernns 2048
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and denied contractual
entitlements—Respondent argued the dismissal was warranted because of serious repercussions from errors in her work and
failure to maintain standards and Applicant’s action since dismissal militated against re-employment—Comrmission found on
evidence that in ail the circumstances the dismissal was unfair and contractual benefits claim not within jurisdiction—
Commission further found compensation should be limited to five weeks pay due to length of time in bringing the case before
?e Cc])mmission————Granted in Part—Dimovska A. v. Express Travel Pty Ltd—No. 956 of 1992—Kennedy C.—17/07/93—
TAVEL 1ovetenririiie i s s s s er e bn e et se e b sen s s assbasne 2481
Complaint re breach of award—Complainant union claimed that Defendant had failed to pay employee for public holiday—Defendant
argued that under Adverse Weather Clause employee did not have reasonable excuse for absence on previous day and was
therefore entitled to withhold monies—Industrial Magisirate found that employee leaving early under union’s directive prior
to public holiday was not reasonable-—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos, 174176 of
1993—Heaney S.M.—25/08/93-—EICtCAl SEIVICES .c.ovoieriiirenriintnrereressiericrsisissanssesesssssesnssasesesesesssssessssssesersonsaasesisnessns 2473
Complaints re breach of award-—Complainant union argued that Defendant breached Contract of Service clause by withholding
payments of employees wages for refusal to work as directed due to industrial bans—Defendant argued that doctrine *‘no work
as directed no pay’’ applied and justified failure to pay wages—Industrial Magistrate reviewed contracts of employment and
found employer’s requests could not be described as unreasonable—Dismissed—Bowden D. and Others v. W.M.C.—Complaint
Nos. 59 to 64 of 1993—Bromfield S.M.—18/8/93—Nickel Gre Mining .... 2471
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WAGES—continued
3Appeal against Decision of Board of Reference (73 WAIG 1594) re assessment of amount of ordinary pay for purposes of long
service leave entitlements—Appellant argued BOR failed to give sufficient reasons for decision, wrongly stated the question
to be decided and failed to decide claim made—CICS reviewed authorities, CIPPLSL Act, heard Appeal in stricto sensu and
found. the BOR applied the provisions of CIPPLSL Act to the agreed facts and reached the correct conclusion as a
result—Dismissed—Kirfield Engineering Pty Ltd v. Construction Industry Portable Paid Long Service leave Payments
Board-—Appeal No. 914 of 1993—~Halliwell 8.C., George C., Parks C.—28/09/93—Construction .. 2670
Application to vary award re hours, meal break and wages—Parties sought to increase casual employees’ maximum engagement,
reduce new employees’ minimum daily engagement, allow casual employees to forgo meal breaks, exclude company from Easter
eve overtime, increase wages and superannuation—Commission found that superannuation increase would exceed state wage
principles however other variations were approved and the superannuation claim withdrawn Granted in Part—SDA v. Coles
Supermarket Australia and Another—No. 285 of 1993—Beech C.—20/10/93—Supermarket and Grocery Stores ...
Conference referred re claim over terms and conditions of employment relating to a mine site—Respondent argued terms and
conditions presently on site were consistent with common terms and conditions employed by the company across all its mining
sites—Respondent further argued that overall range of disabilities identified were inherent in mining industry and did not warrant
special allowance—Commission found on evidence that as employment conditions had been well established between parties
for many years it could see no reason to interfere—However, Commission found merit on Applicant’s claim for relief of
circumstances at mine site and ordered company to provide and pay for Rest and Recreation Leave after 7 weeks
employment—Granted in Part—A.W.U. v. Leighton Contractors Pty Ltd—No. CR303 of 1993—Gregor C.—9/11/93-—Metal
Ore Mining ... rreeebetaenienas 3490
2Appeal against decision of Industrial Magistrate (73 WAIG 2473) re failure to pay wages for public holiday pursuant to award—Full
Bench gave reasons for extending time to file and serve appeal book—Appellant argued Industrial Magistrate erred in finding
no reasonable excuse for absence on day prior to public holiday—Majority of Full Bench reviewed authorities and found
employee absented himself contrary to award and acting pursuant to a union mattered not—Dissenting opinion found emgloyee
not absent from work before public holiday—Dismissed—A.E.EF.E.U. v. Chei Australia Pty Ltd—Appeal No. 1286 of
1993—Sharkey P., Halliwell 8.C., Fielding C.—2/12/93——CONSUCHON ....cccccoiimrrrirriririvrmnnereriensianetnsssreses et sansiorsssssesnasanas 3336

2997

WORK VALUE—
Application to vary award re changes in working arrangement, increase functions of integrated work group and additional
classification level by consent—Applicant argued that extra selected skills gained from the changes in operation warranted an
additional classification level for mine transport services—Commission found significant net additions to work requirements
warranted the new additional classification—Granted—Hamersley Iron Pty Limited v. A.W.U.—No. 927 of 1993—Fielding
Comm12/0B/93m—IT0N OFC w.covtviinniiiisieininistere st sbesssins st sbea s tes s s h e as bbb s b b se s e b e RSO b S s b s s S anR e A e e R SRS nn b e s st e R e s e s e st st ne e 2460
ZAppeal against decision of Commission (73 WAIG 1344) re Tally and Rodding Allowance—Appellant argued, inter alia, the
Commission erred in finding taily should be increased despite the fact the slaughtering system was not 100% efficient—Further
Appellant argued Commission erred in various findings of fact, refusal to grant inspection and breached natural justice in
receiving a DOSHWA evidence without allowing submissions on it—Respondent argued earnings of employees were actually
increasing and that operation between different abbatoirs were comparable—Full Bench found there was a sparseness of findings
or reasons which would put the reasons close to offending the authorities—Full Bench reviewed authorities, adopted plain
meaning of the award and found that the Commission having found that the systems was not a 100% efficient, had no alternative
under the award but to say that the tally was not to be negotiated—Full Bench paid no attention to the loss of earning as required
under the Wage Fixing Principles and erred in not deciding upon a request for an inspection—Full Bench further found that
no opportunity to be heard in relation to the DOSHWA report or afford the party speaking to the minutes or producing orders
in the form of minutes which rendered the decision invalid such that it must be quashed—Upheld and Quashed—A.M.LE.U.
v. Clover Meats—Appeal No. 837 of 1993—Sharkey P., Gregor C., Parks C.—26/11/93—Meat and Meat Product
MANUFACIUTINZ vovvreeiirimsecniistcremtnm e bb it e ob e b e bbb se et s san st snsnsnsbesbens bbb s ten 3322
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