CUMULATIVE DIGEST HEADINGS
* Denotes New Heading
Absence Without Leave
Act—Interpretation of
Allowances—See also specific heading, e.g. Isolation
Allowance, Industry Allowance, Meal Money—(Includes
Special Rates and Provisions)
Annual Leave—(Includes Annual Leave Loading)
Appeal
Apprentices and Juniors
Awards—(Includes specified sub-headings. First Awards,
New Awards, Area, Scope, Coverage, Cancellations,
Award-Free, Respondency)
Board of Reference
Board and Lodging—(Includes Accommodation)
Bonus—(Includes Incentive Payments)
Breach of Award
Capacity to Pay—Includes Inability to Pay
Casual Work—(Includes loadings applicable to such work
and nature of casual employment)
Classification—(Includes Reclassification)
Clothing—(Used when clothing is/is not provided and for
clothing allowances)
Common Rule—(Used in relation to Awards being or
becoming Common Rule awards)
Comparative Wage Justice—See also Nexus—(Includes
Relativities)
Compassionate Leave—(Includes Bereavement Leave)
Compensation—See also specific heading, e.g. Redundancy, Long Service Leave—(Includes compensation for
unfair dismissals)
Conference—(Includes such matters as jurisdiction arising
out of)
Confined Space
Consumer Price Index
Contract of Service—(Used in relation to Section 29 (2)
applications)
Contract out of Award
Custom and Practice
Dangerous Work
Date of Operation—(Includes Retrospectivity, Prospectivity)
Demarcation
Dirt Money
Disabilities
Discrimination
Employee—(Used in such cases as whether person is an
employee or independent contractor or agent)
Enforcement of Awards/Orders
Entry: Right of
Hours of Work
Industry—(Used re questions of extent and meaning of
specified industry)
Industry Allowance
Industrial Matter
Industrial Action—(Includes Work-to-Rule, Picketing, Stop
Work Meeting, Strike, Bans, Lockouts)
Interpretation—Words and Phrases
Intervention
Isolation Allowance
Jurisdiction
Jury Service

Leave Without Pay
Living Away From Home Allowance
Long Service Leave
Managerial Prerogative
Manning
Maternity Leave
Meal Breaks
Meal Money
Misconduct
Mixed Functions—(Includes Higher Duties)
Natural Justice
Nexus
Night and Weekend Work
On Call—(Includes Stand by)
Order—(Includes Cancellation of Order)
Over Award Payment
Overtime—(Includes Call Back, Recall)
Part-Time
Penalty Rates
Piecework
Preference—(Includes Compulsory Unionism)
Principles (Wage Fixing)
Procedural Matters (e.g. Standards of evidence)
Promotion Appeals
Public Holidays
Public Interest
Redundancy/Retrenchment—(Includes Severance Pay)
Reinstatement
Registration—See Unions
Rest Periods—(Includes Smokos)
Safety
Shift Work
Sick Leave
Standdown
Stay of Proceedings
Superannuation
Supplementary and Service Payments
Tallies
Technological Change
Tfermination—(Includes Dismissal, Wrongful/Unfair Dismissal)
* Training
Transfer
Travelling—(Includes Travelling Allowance and Travelling
Time)
Unfair Discrepancy
Unions—(Includes Direction for Observance of Rules,
Registration, Rules, Enforcement of Rules, Coverage/
Constitutional Coverage, Dues, Membership, Cancellations, Exemptions)
Utilisation of Contractors
Victimisation
Wages—(Includes Catch-up Margins, Payment by Results,
Piece Work, Minimum Wage)
Work Value
Worker Participation
Workers Compensation

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

74 W.A.I.G.

MATTERS REFERRED TO IN DECISIONS OF INDUSTRIAL APPEAL COURT, INDUSTRIAL COMMISSION AND
INDUSTRIAL MAGISTRATES CONTAINED IN VOL. 74 PART 1, SUB PART 6.
'Denotes Industrial Appeal Court Decision.
'Denotes Full Bench Decision.

4'Denotes

Commission in Court Session Decision.
Denotes Decision of President

ACT—INTERPRETATION OF—
'Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C., George C.—17/12/93—Health Service
'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening
or hanging over the employees heads or threatening to overtake the employees—Upheld and Decision Reversed—Wormald
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J.,
Ipp J.—9/6/93—Public Order and Safety Services
'Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia.
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate
to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P.,
George C., Parks C.—17/12/93—Forestry and Logging
'Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had ten
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a
matter of law was the step not permissible but it would have ten contrary to the equity, good conscience and substantial merits
of the case—Dismissed—Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full
Bench—Sharkey P., George C., Parks C.—22/12/93—Government Administration
Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was
no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore
Mining
'Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient
material to justify making the award—Full Bench reviewed authorities and found Appellants had ten estopped from
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C., Parks C.—17/12/93—Government Administration, Health
and Community Services
Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Aits Award by consent—Parties sought to
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal
Award—Application was adjourned in order to notify Section 50 parties of proceedings—CCI argued most of the companies
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus
C.—20/12/93—Printing, Publishing and Recorded Media
Complaints re failure to pay wages for public holiday in accordance with award—Industrial Magistrate found that complainant was
not a named party to the award, it was not appropriate to amend the complaint by the identity of the Complainant and the
complaints were therefore incompetent—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 70—72 of
1993—Industrial Magistrate—Reynolds S.M.—17/6/93—Construction Trade Services
Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's
Union—Commission found that because of the nature of the application impossible for any registered organisation other than
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of
S.41A(lXa) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus
C.—10/12/93—Services to Water Transport
'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles Mid gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission
in Court Session—Coleman C.C., Halliwell S.C., Fielding C., Gregor C., George C.—24/12/94—All Industries
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ACT—INTERPRETATION
OP—continued
2
AppeaI against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee
and that if an employee Commission lacked jurisdiction due to termination of contract—Respondent argued Appeal was
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its
nature—Dismissed—Tbtalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharicey P., Gregor C,
George C.—16/2/94—Gambling Services
2
Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U.
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George
C.—15/2/94—Hospitals and Nursing Homes
'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities,
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R.
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—Industrial Appeal Court—Kennedy J.,
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing
2
Appeal against decision of Commission (74 WAIG 362) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant claimed that Commission had erred in its findings when it dismissed claim on grounds of failure to
demonstrate that dismissal was harsh or oppressive—Appellant argued application was filed under old legislation where only
unfairness needed to be proven—Full Bench noted amendments to legislation which inserted words "harshly, oppressively or"
in front of word "unfairly", and found Commission had correctly applied the test of "Undercliffe Case" when it found
Appellant had not been unfairly dismissed—Dismissed—Rich K.N. y. Greenpeace Australia Ltd—No. 187 of 1994—Full
Bench—Sharkey P., Coleman C.C., Kennedy C.—29/3/94—^Environmental Protection
Appeals against recommendations for promotion to positions of District Officer Fire Brigade referred from Promotions Appeal
Board—Full Bench was asked to consider the question of whether the "District Officer" role/rank/classification applied to a
class of employees within the organisation constituted the "office" or whether it constituted a separate office—Leave to
intervene and leave for the Appellants to withdraw was granted—Full Bench reviewed authorities and found on evidence that
if an "office" means a position, then it was identifiable by the functions and duties attachable to it being a separate office—Full
Bench further found that "office" meant an office held by an officer and what office is held was determined by rank which
did not hold the same meaning—Ordered Accordingly—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70
of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—22/3/94—Emergency Services
...
Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict
with summoned witness objecting to production of documents for fear of breaching Thx Act, the Commission was within
legislative rights to receive information pursuant to Section 33(5) of the Act and the witness was not prohibited by Section 5
of the Pay-roll Thx Assessment Act 1971 from production of documents and giving evidence—Declared Accordingly—Hastie
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor €., Beech C.—18/3/94—Industrial Relations
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that prior to her
suspension she was not given the opportunity to be heard or given reasonable notice of the meeting to discuss serious
issues—Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraidton Sexual Assault
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services
Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that
the Learned Magistrate had erred in law and in fact by finding that the contract between the trainee and the Respondent was
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there
was an employer/employee relationship at common Saw and within meaning as defined by I.R. Act—Full Bench remitted
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v.
Pacesetter Homes Piy Ltd i/a Pacesetter The Homebuuder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P.,
Coleman C.C., Kennedy C.—14/4/94—Construction
'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test
and thus frilling into error of law—Question of whether IAC should grant extension of time was answered in the positive and
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Tbp Bakeries v. T.W.U.—Appeal
No. 19 of 1993—Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—31/3/94—Bakery Product
Manufacturing
Application for alteration of rules re membership—Applicant sought to remove the exclusion in its rules in terms of coverage in
fevour of the WAPNA in order to implement an agreement—Full Bench reviewed the I.R. Act, in particular Sections 6,55 and
62, and found that the deliberate creation of overlapping by agreement between the Applicant union and the WAPNA, created
to bring about haunony and promote goodwill in industiy which was consistent with the objects of the Act—Granted—A.N.F.—
No. 485 of 1989—Full Bench—Shatkey P., Halliwell S.C., Negus C.—19/4/94—Unions
of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities
cited, noted principles to apply to appeals before Full Bench, which wot not nisi prius matters—Full Bench found answers
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CUMULATIVE DIGEST—continued
ACT—INTERPRETATION OF—continued
Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union
and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services
Application for alteration of union rules re constitution—CSA and State ANF unions objected to application as an overlapping of
membership coverage would occur—Full Bench reviewed authorities and union rules and found that the alteration to rules and
found that the alteration to rule 5(b) was consistent with the objects of the Art—Granted—W.A.P.N.A.—No. 660 of 1991—Full
Bench—Sharkey P., Coleman C.C., Negus C.—12/5/93—Health Services
'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial
action—Appellant claimed Full Bench erred in law in holding that for the purposes of Section 84A of the Industrial Relations
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34
and 36—Industrial Appeal Court examined relevant sections of the Act and its decision in McCorry v Como Investments Pty
Ltd (1989)—^Majority of IAC found that a ' 'decision'' is a document and until an oral order is put into the form of a document,
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breaches
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U.
and Others—IAC No. 11 of 1993—-Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn JJ.—14/4/94—
Mining (Iron Ore)
Application for order to dismiss Application No. C420 of 1993—^Applicant claimed that the initial matter was not prosecuted
expeditiously and was not in public interest to continue it should not continue—Respondent union argued that it had informed
the employer at all relevant times of its intention to proceed with the application—Commission reviewed both Johnston's case
and Clarke's case and found that as the matter was not exposed in the Commission's jurisdiction early enough it was not allowed
a fair disposal by both sides but due to the length of time in prosecuting the ability to overcome contemporaneousness was
insurmountable—Granted—Kalgoorlie Regional Hospital v. M.S.W.U.—No. 487 of 1994—Gregor C.—6/5/94—Health
Services
Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—^Applicant argued that
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested
right—Respondent argued that changes to Section 29(lXb)(i) of the I.R. Act should include a temporal limit and which should
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through
the time limit of 28 days after dismissal—Commission reviewed authorities and found on evidence that there was no warrant,
either express or implied, which could lead to a construction that the right of referral which existed prior to amendment had
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons
Issued—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport
Claim re dispute over entitlement to payment of medical allowance—^Applicant union argued that entitlements formed part of the
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard firrther on it—Commission
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations
as a consequence of the employment relationship, there was an industrial matter which could be determined by the
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94—
Police Service
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy
Happy Service—IAC No. 17 of 1993—Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson
JJ.—14/4/94—Laundry and Drycleaners

ALLOWANCES—
Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the
Public Service and also for work away from the depot or station when notice was not given—Commission found that the award
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v.
W.A.G.R.C. and Others—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport
Conference referred re claim for site allowance, footwear allowance, clothing and amenities—Appellant argued awards did not cover
all disabilities—Respondent extracted principles to be considered—Commission reviewed authorities and found on evidence
Applicant had not discharged its onus—Dismissed—A.E.E.F.E.U. and Another v. Cavlec Electrical Engineering Services Pty
Ltd and Others—No. CR470 of 1993—George C.—11/1/94—Construction
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration
2
Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of
award—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent
amendment to an award which introduced a discrete provision would affect the proper construction of earlier
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining
Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements
under State Wage Fixing Decisions—Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No.
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries
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CUMULATIVE DIGEST—continued
ALLOWANCES—continued
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even been commenced—Commission was
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or
determined by the Commission were available for absoiption and variously ordered appropriate date of operation—Ordered
Accordingly—-C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93—
General Construction
Conference referred re claim for payment under transfer package agreement—^Applicant union claimed that employee was entitled
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation
Policies—Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship
but was consequential—RCB reviewed award and found on evidence that as the employee was deemed as a railway officer
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U. v. W.A.G.R.C.—No. RCB CR4
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport
2
Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument
canvassed by parties before the Commission—^Respondent argued that there was ample opportunity for the Appellant to present
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3)
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C.,
Parks C.—22/4/94—Mining
Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard further on it—Commission
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations
as a consequence of the employment relationship, there was an industrial matter which could be determined by the
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94—
Police Service

ANNUAL LEAVE—
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union
argued that employee was on annual leave when the incident occurred thus outside of working hours, had teen subject to
provocation and that the events were isolated—Respondent employer argued that employee had breached a Code of Conduct,
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and
therefore Respondent had discharged the onus of justifying decision to summarily dismiss employee—Dismissed—
A.E.E.F.E.U. v. Rottnest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration
2
Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P.,
Fielding C., Parks C.—11/2/94—^Architectural Services

APPEAL—
2
Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, failed to
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—^Dismissed—
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding C., Parks C.
22/12/93—Furniture, Houseware and Appliance Retailing
2
Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—^Respondent argued
the rights and/or duties of employets and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C—17/12/93—Health Service
Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening
or hanging over the employees heads or threatening to overtake the employees—Upheld and Decision Reversed—Wormald
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J.,
Ipp J.—9/6/93—Public Order and Safety Services
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CUMULATIVE DIGEST—continued
APPEAL—continued
2
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore
Mining
2
Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia.
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a truck dnver—Appellant father argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate
to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P.,
George
C,, Parks C.—17/12/93—Forestry and Logging
2
Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had been
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a
maner of law was the step not permissible but it would have been contrary to the equity, good conscience and substantial merits
of the case—Dismissed—Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full
Bench—Sharkey P., George C., Parks C.—22/12/93—Government Administration
2
Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped from
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C, Parks C.—17/12/93—Government Administration, Health
and Community Services
Appeal against decision to terminate employment, application for full particulars of Respondents defence and application for extension
of time to lodge primary appeal—Respondent argued it had already been previously prejudiced by being unable to fill the vacant
position over two years pending action of proceedings—PSAB was not persuaded to exercise discretion to extend time—Tonts
M. v. Kalgoorlie Regional Hospital—Nos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal
Board—Negus C, Barker, Love—11/1/94—Health and Community Services
2
Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C, Parks
C.—25/1/94—Interest Groups
Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued
no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of
employment so that the operation of law had brought that contract to an end—PSAB reviewed authorities and found that appeal
totally lacked merit and there was no basis that he had been treated unfairly—Dismissed—Seghini R. v. Public Service
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C., Beaver/Kaub—18/1/94—Government
Administration
Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the
product of a genuine difference in opinion and judgement from one examiner to another and that he was at all times true and
honest—Respondent argued that a frill investigation of events had been carried out and there was a possibility that criminal
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB further
found Appellant's continued employment would be an affront to the integrity of the public service—Dismissed—Oosterwaal
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus C., Devlin/Mathie—2/
2/94—Government Administration
2
Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C.,
Gregor C.—1/2/94—Other Health Services
2
Appeal against decision of Commission (73 WAIG 2731) re dismissed application for reinstatement on the grounds of unfair
dismissal—Appellant argued, inter alia, use of surveillance was unfair—Full Bench found it was open to the Commission to
find that the employer was rightly dissatisfied with the Appellant after her reinstatement and the wilful disobedience of lawful
and reasonable directions justified summary dismissal—Dismissed—Candelaria A.D. v. Avel Ply Ltd (Timezone)—Appeal No.
1409 of 1993—Full Bench—Sharkey P., Negus C, Beech C.—4/2/94—Recreational Goods Retailing
■•Application for orders re compliance with union rules over the business and management of the union remitted to President from
IAC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions
of Committee of Management were null and void—Respondents argued there was no jurisdiction to correct past
breaches—^President found he should delete the particular declarations and orders made originally—Ordered Accordingly—
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—^President—Sharkey
P.—25/1/94—Interest Groups
2
Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who
had retired—Upheld and Suspended and Remitted—Hogg E.J. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full
Bench—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee
and take action on its behalf—Commission had jurisdiction—Commission found Respondent should be granted leave to appeal
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of
1993—Palis C.—11/2/94—Accommodation
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APPEAL—continued
2
Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full
Bench—Sharkey P., Halliwell S.C., Gregor C.—16/2/94—Motor Vehicle Services
2
Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of
award—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent
amendment to an award which introduced a discrete provision would affect the proper construction of earlier
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal
Court—Rowland J., Franklyn L, Nicholson J.—11/2/94—Metal Ore Mining
2
Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee
and that if an employee Commission lacked jurisdiction due to termination of contract—^Respondent argued Appeal was
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C,
George C.—16/2/94—Gambling Services
Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals
were dealt with in the spirit of S.26(l)(a)—PSA found ample justification for a Level 2/3 classification—Granted in
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Negus C.—9/2/94—Medical and Dental
Services
2
Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U.
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George
C.—15/2/94—Hospitals and Nursing Homes
2
Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the
shareholders of the Respondent and in finding that Appellant was not an employee of the company—Respondent argued that
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P.,
Fielding C., Parks C.—11/2/94—Architectural Services
2
Appeal against decision of Commission (74 WAIG 362) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant claimed that Commission had erred in its findings when it dismissed claim on grounds of failure to
demonstrate that dismissal was harsh or oppressive—Appellant argued application was filed under old legislation where only
unfairness needed to be proven—Full Bench noted amendments to legislation which inserted words "harshly, oppressively or"
in front of word "unfairly", and found Commission had correctly applied the test of "Undercliffe Case" when it found
Appellant had not been unfairly dismissed—Dismissed—Rich K.N. v. Greenpeace Australia Ltd—No. 187 of 1994—Full
Bench—Sharkey P., Coleman C.C., Kennedy C.—29/3/94—^Environmental Protection
2
Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the
position in relation to purported termination while person was on sick leave was different from purported .termination while
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit,
thus dismissal was unfair—Upheld and Remitted—Reynolds J J. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full
Bench—Sharkey P., Gregor C., Parks C.—21/3/94—Liquor Wholesaling
'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and
beliefs which the Appellant considered were enshrined in S. 116 of the Commonwealth Constitution—IAC reviewed authorities,
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R.
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—Industrial Appeal Court—Kennedy J.,
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing
2
Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey
P., George C, Parks C.—16/3/94—Metal Ore Mining
2
Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument
canvassed by parties before the Commission—Respondent argued that there was ample opportunity for the Appellant to present
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3)
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C.,
Parks C.—22/4/94—Mining
'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test
and thus falling into error of law—Question of whether IAC should grant extension of time was answered in the positive and
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Top Bakeries v. T.W.U.—Appeal
No. 19 of 1993—Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—31/3/94—Bakery Product
Manufacturing

1669

1670

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

74 W.A.I.G.

CUMULATIVE DIGEST—continued
APPEAL—continued
Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that
the Learned Magistrate had erred in law and in fact by finding that the contract between the trainee and the Respondent was
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there
was an employer/employee relationship at common law and within meaning as defined by I.R. Act—Full Bench remitted
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v.
Pacesetter Homes Pty Ltd t/a Pacesetter The Homebuilder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P.,
Coleman C.C., Kennedy C.—14/4/94—Construction
2
Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and
1297 of 1993—Full Bench—-Sharkey P., Beech C, Parks C.—22/3/94—Hospitality
2
Appeal against decision of Commission (74 WAIG 670) re competency of application and jurisdiction of Commission—^Respondent
sought particulars of grounds of appeal with respect to jurisdiction of Commission and why issues concerning jurisdiction were
of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities
cited, noted principles to apply to appeals before Full Bench, which were not nisi prius matters—Full Bench found answers
provided by Appellant were inadequate and bland statements which did not supply particulars—Full Bench found proper
discretion to be exercised under Act and proper compliance of Regulations required, further and better particulars be provided
by Appellant—Ordered Accordingly—Burswood Resort (Management) v. M.W.U.—Appeal No. 224 of 1994—Full
Bench—Sharkey P., Coleman C.C., Kennedy C.—12/4/94—Hospitality
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation
to former employees—Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground
to overrule an important and long standing judicial precedent—^Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy
Happy Service—IAC No. 17 of 1993—^Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson
LJ.—14/4/94—Laundry and Drycleaners
'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public
holiday—Appellant sought to resile from its previous concession that employee had been absent on day before
holiday—Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because the only matter of law in the Full
Bench decision had been conceded—Industrial Appeal Court found it was now too late to now raise an argument which was
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J
(President), Rowland and Nicholson J.J.—22/3/94—Construction
'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial
action—Appellant claimed Full Bench erred in law in holding that for die purposes of Section 84A of the Industrial Relations
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34
and 36—Industrial Appeal Court examined relevant sections of the Act and its decision in McCorry v Como Investments Pty
Ltd (1989)—Majority of IAC found that a "decision" is a document and until an oral order is put into the form of a document,
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breaches
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U.
and Others—IAC No. 11 of 1993—Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn J.I.—14/4/94—
Mining (Iron Ore)
2
Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there
was no evidence to show that the specific job was stopped—^Respondent argued that the evidence adduced by and on behalf
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U.
v. Jason Industries Ltd t/a Jason Furniture—Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy G, George
C.—27/5/94—Wood and Paper Product Manufacturing

AWARDS—
Application for declaration re introduction of staggered commencement times for employees in transport services—^Applicant argued
that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to
accommodate the need to provide adequate bus services at each change of shift—^Respondent argued that any changes should
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993—Fielding
C—22/12/93—Metal Ore Mining
2
Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had been
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a
matter of law was the step not permissible but it would have been contrary to the equity, good conscience and substantial merits
of the case—Dismissed—Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full
Bench—Sharkey P., George C, Parks C.—22/12/93—Government Administration
Application for a new award to cover employees in the maritime industry—Respondent unions opposed the application on the grounds
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net from which an
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of
employment which were the same or slightly superior to the federal conditions, which complied with the first award principles
and state/Natural Wages Cases emphasised in enterprise bargaining—Granted—Fremantle Launch and Thg Company Pty Ltd
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—Transport
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AWARDS—continued
Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was
no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore
Mining
2
Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped from
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C, Parks C.—17/12/93—Government Administration, Health
and Community Services
Application for stay of order re new award pending appeal to Full Bench—^President found that the question of the application of
the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rule award entered an area
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298
of 1993—President—isharkey P.—8/12/93—Cultural and Recreational Services
Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Arts Award by consent—Parties sought to
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal
Award—Application was adjourned in oider to notify Section 50 parties of proceedings—CCI argued most of the companies
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus
C.—20112/93—Printing, Publishing and Recorded Media
Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's
Union—Commission found that because of the nature of the application impossible for any registered organisation other than
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of
S.41A(l)(a) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus
C.—10/12/93—Services to Water Transport
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the vanations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—^Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration
Application for registration of an industrial agreement—Parties sought to lodge application in both State and Federal Commissions
as the Applicant had employees governed by state and federal industrial relations law—Commission found that agreement
provided for a bonus truly based on productivity complied with both state and federal statutory requirements and therefore was
prepared to register and certify it accordingly—Granted—Water Authority of Western Australia and Another v. Liquor and
F.L.A.I.E.U. and Others—No. AG80 of 1993—Fielding C.—27/1/94—Government Administration
Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the
Public Service and also for work away from the depot or station when notice was not given—Commission found that the award
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v.
W.A.G.R.C. and Others—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport
Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified
another pay level—Commission found claim fell within State Wage Principles—Granted—Hamersley Iron Pty Limited v.
A.W.U. and Others—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining
Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not make the Defendant part
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 209—211 of 1993—Industrial
Magistrate—Moore S.M.—3/11/93—Road Freight Transport
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—^Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
Complaint re failure to pay correct overtime in accordance with an award—^Industrial Magistrate applied Glover's Case and found
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent
fell within the award—^Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services
Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93—
Constmction
Application to vary award re insertion of redundancy provision—^Applicant argued that for an employee on the tally system the amount
paid for work during ordinaty hours mcluding over tally and waiting time should be the ordinary rate of wage received by that
person for redundancy payments—^Respondent argued that the recognition of the actual rate received for tally workers was not
universal and that employees received sick leave, RDO's and workers' compensation at ordinary rates of wage and not the actual
rate—Commission found it appropriate to insert a provision regarding notification of closure and intended re-opening of
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—M.E.I.U.
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product
Manufacturing
3
Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission
in Court Session—Coleman C.C., Halliwell S.C., Fielding C., Gregor C, George C.—24/12/94—All Industries
Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments
in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady
Gowrie Child Centre (WA) Inc.—No. 1528A and C of 1990—Coleman C.C.—16/12/93—Child Care Services
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Application to vary award re provision for short term or fixed term employment for employees by consent—Parties sought to insert
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision
for severance payments based on length of service—Tribunal was satisfied that amendments as sought should issue with effect
on and from this date—Granted—Griffm Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of
1993—Coal Industry Tribunal—Fielding C.—16/2/94—Coal Mining
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even been commenced—Commission was
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696. 1700 and 1701 of 1993—Beech C.—1/3/93—
General Construction
Applications for joinder to four awards—Applicant union claimed that decision made by Full Bench had amended union's name and
constitution rules and gave it constitutional coverage for employees under the four awards—Applicant further opposed the
adjournment as a means of a defacto stay already refused by the Supreme Court—Respondent sought adjournment as
proceedings were before Supreme Court which challenged the veracity of the Full Bench decision and if not adjourned would
undermine the expedited hearing process of the Supreme Court—Commission considered on balance, that the applications would
be adjourned until last date of Supreme Court proceedings and it would not deprive nor prejudice either union or
employees—Adjourned—F.M.W.U. v. Imperial Hotel and Others—Nos. 139, 143, 145 and 147 of 1994—Fielding
C.—31/3/94—Accommodation, Cafes and Restaurants
'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities,
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R.
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—Industrial Appeal Court—Kennedy J.,
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing
Conference referred re appropriate award/agreement coverage of employees on the Fire Blast Protection NR "A" Project, North
Rankin A Platform, Dampier—Applicant union claimed that employees were covered by Platform Modification and Hook-up
Agreement as past modification work had been covered in agreement's scope clause—Respondent argued that in the past the
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award had covered all maintenance and modification
work on the platform and the agreement was only to cover original hook-up work—Commission reviewed authorities and the
Scope clauses of the award and agreement and found that the Agreement covered actual Platform Hook-up and major alterations
work and as its scope was more particular and more recently registered of the two, the agreement should not be over-ridden
by award—Declared Accordingly—M.E.W.U. v. Ralph M. lie Pty Ltd—No. CR461 of 1993—George C.—18/3/94—Oil and
Gas Extraction
Application to vary award re increase in rates of pay—Respondent argued as a preliminary point that the application was not made
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—Commission reviewed
authorities and found that it would be perverse to read the Applicant's rules as preventing it from appointing anyone other than
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part—
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product
Manufacturing
Application to vary award re Skill Based Classification Structure—Applicant argued that the award should be amended from date
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft and
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing
Application to vary award re new classification and increased wage rate—Parties agreed that new classification intended to facilitate
with introduction of new locomotives where employees were required to undergo intensive training and increased wage rates
for Level 1 a result of administrative tidying up exercise and an increase in administrative work—Commission found that new
classification involved a significant net addition to work value which warranted a higher rate of pay and should be increased
to conform with other rates found in award—Granted—Hamersley Iron Pty Limited v. C.M.E.T.S.W.U.—No. 46 of
1994—Fielding C.—24/3/94—Iron Ore Mining
Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements
under State Wage Fixing Dtxisions—Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No.
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries
2
Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument
canvassed by parties before the Commission—Respondent argued that there was ample opportunity for the Appellant to present
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3)
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C.,
Parks C.—22/4/94—Mining
'Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the
award—Second Appellant further argued that the Commission erred in finding die terms in the Schedule of the award were
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality

74 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
CUMULATIVE DIGEST—continued

AWARDS—continued
Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable,
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and
the method of interpretation of the award needed further examination—President found in the circumstances that as there was
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—President—Sharkey P.—3/5/94—Oil and Gas
Extraction
Application for variations re wage increases—Parties claimed that applications were pursuant to Minimum Rates Adjustment
Principles to provide $16.00 per fortnight wage increase applied across classifications in the four applications—Leave to
intervene was sought by Miscellaneous Workers' Union but after discussions and stated understandings with parties, intervention
was not pursued—Commission considered submissions and found that as the 1 st minimum rates adjustment would be finalised
before second adjustment the wage increases sought should be endorsed—Granted—F.L.A.I.U. v. Sheraton—Perth Hotel and
Others—Nos. 013, 014, 015 and 016 of 1994—Kennedy C.—21/4/94—Accommodation, Cafes and Restaurants
Application to vary awards re increase in remuneration for skill trainees—Parties claimed increases were to cover hospital salaried
officers in public and private sectors of hospital industty under Commonwealth Job Skills Programme—Public Service
Arbitrator found that as increases did not offend the Principles, awards be amended in the terms sought—Granted—H.S.O.A.
v. Bassendean Nursing Home and Others—Nos. 1431, 1432, 1433, 1434 and 1435—Fielding C.—22/4/94—Hospital and
Nursing Homes
Application to vary award pursuant to Arbitrated Safety Net Adjustment Principle—Applicant union argued that consistent with the
State Wage Fixing Principles, conditions precedent to granting the $8.00 claim had been met as the award was subject to a
Minimum Rates Adjustment application—Respondent argued that the Commission had not given them time to follow due
process and to allow them time to consider all of the circumstances that would impinge upon their position—Commission found
on evidence that as there were only limited but specific requirements which had been met, the claim should be
granted—A.L.H.M.W.U. v. Honourable Minister for Health and Others—No. 1588A of 1993—Coleman C.C.—23/5/94—
Health Services
Conference referred re backpay payment—^Applicant claimed that the term "award" could include a federal enterprise agreement
and the agreement which existed between the parties could be deemed to form part of the award and the relevant
subclause—Respondent argued that the Applicant's interpretation of the meaning was incorrect and the enterprise agreement
did not fall within the meaning of "award"—Commission reviewed authorities and found on proper interpretation of the term
"award", that as employees were covered by Federal Award the Federal enterprise agreement was deemed to form part of the
award for the purpose of the subcIausc—Granted—Eltin Open Pit Operations Pty Ltd—No. CR136 of 1994—Gregor
C.—16/5/94—Metal Ore Mining
Applications to vary awards re short/bereavement leave and shift work—Parties claimed that shift work loading needed to be change
to an hourly rate to reflect previous amendments altering periods of ordinary hours rostered to constitute shifts—Parties further
claimed that due to the operation of the Minimum Conditions of Employment Act 1993 the wording in relation to bereavement
leave would wrongly compound the level of benefit—Commission reviewed the awards and found that as parties sought
guidance a re-draft of the offending subclauses be recommended—Granted—Activ Foundation Inc. v. M.W.U.—Nos. 431 &
432 of 1994—Parks G—1/6/94—Health Services

BREACH OF AWARD—
Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
2
Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C.,
Gregor C.—1/2/94—Other Health Services
Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not make the Defendant part
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 21©—211 of 1993—Industrial
Magistrate—Moore S.M.—3/11/93—Road Freight Transport
Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not
of service or employment—Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial
Magistrate—Cockram S.M.—16/12/93—Government Administration
Complaint re breach of award re denied compassionate leave—Industrial Magistrate found relative of employee suffered a serious
illness, the officer had been required to provide care and attention to his children and a caution should be
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of
1993—Industrial Magistrate—Bromfield S.M.—18/8/93—Other Health Services
Complaints re failure to pay wages for public holiday in accordance with award—Industrial Magistrate found that complainant was
not a named party to the award, it was not appropriate to amend the complaint by the identity of the Complainant and the
complaints were therefore incompetent—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 70—12 of
1993—Industrial Magistrate—Reynolds S.M.—17/6/93—Construction Trade Services
Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was
a subcontractor not casually employed—Dismissed—McCony G., DOPLR v. Kym Eric Hughes t/a Kym's Auto
Clean—Complaints No. 2414—2417 of 1993—Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services
2
Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full
Bench—Sharkey P., Halliwell S.C., Gregor C.—16/2/94—Motor Vehicle Services
2
AppeaI against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of
award—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent
amendment to an award which introduced a discrete provision would affect the proper construction of earlier
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining
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BREACH OF AWARD—continued
Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict
with summoned witness objecting to production of documents for fear of breaching Tax Act, the Commission was within
legislative rights to receive information pursuant to Section 33(5) of the Act and the wimess was not prohibited by Section 5
of the Pay-roll Tax Assessment Act 1971 from production of documents and giving evidence—Declared Accordingly—Hastie
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor G, Beech C.—18/3/94—Industrial Relations
Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that
the Learned Magistrate had erred in law and in feet by finding that the contract between the trainee and fee Respondent was
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there
was an employer/employee relationship at common law and within meaning as defined by I.R. Act—Full Bench remitted
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v.
Pacesetter Homes Pty Ltd 1/a Pacesetter The Homebuilder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P.,
Coleman C.C., Kennedy C.—14/4/94—Construction
'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public
holiday—^Appellant sought to resile from its previous concession that employee had been absent on day before
holiday—Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because the only matter of law in the Full
Bench decision had been conceded—Industrial Appeal Court found it was now too late to now raise an argument which was
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—^Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J
(President), Rowland and Nicholson J.J.—22/3/94—Construction
Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there
was no evidence to show that the specific job was stopped—Respondent argued that the evidence adduced by and on behalf
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F. A.I.U.
v. Jason Industries Ltd t/a Jason Furniture—Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy C, George
C.—27/5/94—Wood and Paper Product Manufacturing
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CASUAL WORK—
Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was
a subcontractor not casually employed—Dismissed—McCorry G., DOPLR v. Kym Eric Hughes t/a Kym's Auto
Clean—Complaints No. 2414—2417 of 1993—Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services

349

CLASSIFICATION—
Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments
in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady
Gowrie Child Centre (WA) Inc.—No. 1528A and C of 1990—Coleman C.C.—16/12/93—Child Care Services
Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93—
Constmction
Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified
another pay level—Commission found claim fell within State Wage Principles—Granted—Hamersley Iron Pty Limited v.
A.W.U. and Otheis—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—^Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. K)19, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration
Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are
covered in provisions specific to classification and exempt from General Order—Respondent fiather argued that employees who
worked through from end of season to beginning of next without break should not be regarded as seasonal
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94—
Meat and Meat Products Manufacturing
Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on
the basis of inter alia increased training, work value and higher education of recruits—^Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighUng classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A>—Commission in Court Session—Coleman C.C., Kennedy G, George C.—1/2/94—
Public Order and Safety Services
Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals
were dealt with in the spirit of S.26(l)(a)—PSA found ample justification for a Level 2/3 classification—Granted in
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Public Service Arbitrator—Negus
C.—9/2/94—Medical and Dental Services
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CUMULATIVE DIGEST—continued
CLASSIFICATION—continued
Application to vary award re new classification and increased wage rate—Parties agreed that new classification intended to facilitate
with introduction of new locomotives where employees were required to undergo intensive training and increased wage rates
for Level 1 a result of administrative tidying up exercise and an increase in administrative work—Commission found that new
classification involved a significant net addition to work value which warranted a higher rate of pay and should be increased
to conform with other rates found in award—Granted—Hamersley Iron Pty Limited v. C.M.E.T.S.W.U.—No. 46 of
1994—Fielding C.—24/3/94—Iron Ore Mining
2
AppeaI against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument
canvassed by parties before the Commission—^Respondent argued that there was ample opportunity for the Appellant to present
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3)
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld
and Decision Quashed—-Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C.,
Parks C.—22/4/94—Mining
COMMON RULE—
Application for stay of order re new award pending appeal to Full Bench—President found that the question of the application of
the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rule award entered an area
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298
of 1993—President—Sharkey P.—8/12/93—Cultural and Recreational Services
'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C, George C.—24/12/94—All Industries
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
COMPASSIONATE LEAVE—
'Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C.,
Gregor C.—1/2/94—Other Health Services
Complaint re breach of award re denied compassionate leave—Industrial Magistrate found relative of employee suffered a serious
illness, the officer had been required to provide care and attention to his children and a caution should be
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of
1993—^Industrial Magistrate—Bromfield S.M.—18/8/93—Other Health Services
COMPENSATION—
'Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing wimesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—11/12/93—Health Service
Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future
possibility of one it lacked power to grant compensation—^Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation
Conference referred re claim for payment under transfer package agreement—Applicant union claimed that employee was entitled
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation
Policies—^Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship
but was consequential—RGB reviewed award and found on evidence that as the employee was deemed as a railway officer
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U, v. W.A.G.R.C.—No. RCB CR4
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport
Application for unfair dismissal—Question of rightful employer answered in the positive towards Respondent—^Applicant argued
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent—
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant
was now not acceptable, to client, it did not have a position available for Applicant—^Furthermore previous position of Applicant
had been filled—Commission from evidence submitted and cases cited found that the Respondent had failed to protect its
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail
Trading
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CUMULATIVE DIGEST—continued
COMPENSATION—continued
4
Claiin re breach of union rules over failure to assist in legal action—Applicant claimed that after initial dismissal claim was settled,
union offered future services which he sought but found union had done nothing about the claim and later had lost the
file—^Applicant further sought leave to re-open matter for orders of back-payment of monies over loss of file and loss of finances
over unretumed phone calls, petrol used and paid financial membership fees—President found on evidence that the union had
dealt with the matter in an unsatisfactory manner and that the continual ignoring of phone calls was seen as misconduct but
as union had elected new representation and was willing to assist member the initial complaint was allowed to be
investigated—President further permitted Applicant's claim to re-open application but confined orders on the knowledge that
the union would promptly consider member's employment claim—Ordered Accordingly—Cannell P.J. v. F.L.A.I.E.U.—No.
385 of 1994—President—Sharkey P.—4/5/94—Accommodation, Cafes and Restaurants

CONFERENCE—
2
Appea! against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
argued that employee was on annual leave when the incident occurred thus outside of working hours, had been subject to
provocation and that the events were isolated—Respondent employer argued that employee had breached a Code of Conduct,
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and
therefore Respondent had discharged the onus of justifying decision to summarily dismiss employee—Dismissed—
A.E.E.F.E.U. v. Rotmest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration
Claim re redundancy of Homeswest maintenance section—Applicants sought orders for information from the employer about the
reasons why the decision had been made, the alternative employment which would be offered to the employees and apprentices
and requested an extended deadline for decisions—^Respondent argued information was already available—Commission found
issue clearly related to the work rights or duties of employers and employees and that an order would assist in the resolution
of the matter—Commission found it was not necessary to consider extension in detail at that stage and reserved liberty to
apply—Granted in Part and Subsequently Discontinued—O.P.D.U. and Others v. Minister for Housing—No. C225 of
1993—Beech C.—28/5/93—^Property Services
Conference referred re claim for removal of warning letter from employee's file—Applicant union argued that it was inappropriate
that the letter was issued due to circumstances surrounding the event—Respondent argued that employee disobeyed a lawful
instruction which justified its action—Commission found that although the punishment was unfair there was no utility in issuing
an order for removal of the letter and published the finding—Ordered Accordingly—F.M.W.U. v. The Board of Management,
Esperance Regional Hospital—No. CR278 of 1993—Gregor C.—19/1/94—Hospitals and Nursing Homes
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee
and take action on its behalf—Commission had jurisdiction—Commission found Respondent should be granted leave to appeal
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of
1993—Parks C.—11/2/94—^Accommodation
Conference referred re claim of redundancy payments—Applicant union claimed that as a redundancy agreement existed between
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of
amendment existed and the document was only an indication of an award claim—Commission found on evidence that reasons
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No.
CR500 of 1993—Beech C—7/1/94—Construction Services
2
Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey P., George C, Parks C.—1613194—Metal Ore Mining
Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission
id not have jurisdiction—Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Farmers Limited—No. C128 of 1994—Beech
C.—2X14194—Manufacturing
Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under
a contract of employment and therefore the decision of the tribunal was correct—Dismissed—C.S.A. v. P.S. A.—No. PSA CR13
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration
Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard further on it—Commission
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations
as a consequence of the employment relationship, there was an industrial matter which could be determined by the
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—2014194—
Police Service
Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing
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CUMULATIVE DIGEST—continued
CONTRACT
OF SERVICE—
2
Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membeiship of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter—Full Bench found the Commission could act
judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed—H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C., George C.—17/12/93—Health Service
Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued
that he was entitled to redundancy payments of four weeks' salary for each completed year of service and that if he had been
allowed to work out his notice period it could have led to an offer of employment with the new owners—^Respondent argued
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandler M.F. v. Southern Oceanic
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—^Accommodation .
^Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—^Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—^Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore
Mining
Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was
a subcontractor not casually employed—Dismissed—McCony G., DOPLR v. Kym Eric Hughes t/a Kym's Auto
Clean—Complaints No. 2414—2417 of 1993—^Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services
Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not
of service or employment—^Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial
Magistrate—Cockram S.M.—16/12/93—Government Administration
2
Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who
had retired—Upheld and Suspended and Remitted—Hogg EJ. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full
Bench—Shatkey P., Coleman C.C., Gregor C.—16/12/93—Museums
Application for allegedly denied contractual entitlements—^Applicant argued that he was owed three months salary as a redundancy
payment on the basis of a letter—^Respondent argued that Applicant misunderstood the arrangement that applied to
him—Commission found on evidence in favour of Respondent—^Dismissed—Penson M. v. Bristile Ltd—No. 1161 of
1992—Parks C.—25/1/94—Ceramic Product Manufacturing
:
Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments
upon accumulated time worked—^Respondent argued that no error occurred in classification of seasonal employees who are
covered in provisions specific to classification and exempt from General Order—Respondent further argued that employees who
worked through from end of season to beginning of next without break should not be regarded as seasonal
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94—
Meat and Meat Products Manufacturing
2
Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of
awaid—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent
amendment to an award which introduced a discrete provision would affect the proper construction of earlier
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining
Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation
with a letter of apology from Respondent—^Respondent argued that application should be dismissed as through the change in
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—^Accommodation
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that the employment contract provided area
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that
procedural unfairness had occurred—Dismissed—Clancy LA. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks
C.—18/3/94—Accommodation
Conference referred re claim for payment under transfer package agreement—Applicant union claimed that employee was entitled
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation
Policies—^Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship
but was consequential—RCB reviewed award and found on evidence that as the employee was deemed as a railway officer
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U. v. W.A.G.R.C.—No. RCB CR4
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport
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CUMULATIVE DIGEST—continued
CONTRACT
OF SERVICE—continued
2
Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P.,
Fielding C., Parks C.—11/2/94—^Architectural Services
2
Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the
position in relation to purported termination while person was on sick leave was different from purported termination while
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit,
thus dismissal was unfair—Upheld and Remitted—Reynolds J.J. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full
Bench—Sharkey P., Gregor C, Parks C.—21/3/94—Liquor Wholesaling
Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union
claimed three employees were misinformed by management that their contracts were on-going not temporary which breached
provisions of General Order as no provisions existed in award for fixed term contracts other than for paternity leave—Respondent
argued that employees were validly employed on fixed term contracts which were not renewed at end of the term and that the
claim was not an attempt to avoid obligation under Redundancy General Order—Commission reviewed authorities and found
on evidence that as the three employees had been employed on bona fide temporary contracts which had come to an end in
accordance with terms and proper application of award—Dismissed—F.M.W.U. v. The Board of Management, Royal Perth
Hospital—Nos. CR462 and 556 of 1993—Gregor C—9/3/94—Hospitals and Nursing Homes
Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—
Applicants had filed similar applications before the Commission previously and there was a current application before the
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission
ought proceed with this matter—Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509
of 1993—George C.—28/3/94—Electronics
Application to vary award re provision for short term or fixed term employment for employees by consent—Parties sought to insert
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision
for severance payments based on length of service—^Tribunal was satisfied that amendments as sought should issue with effect
on and from this date—Granted—Griffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of
1993—Coal Industry Tribunal—Fielding C.—16/2/94—Coal Mining
Application for unfair dismissal—Question of rightful employer answered in the positive towards Respondent—^Applicant argued
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent—
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant
was now not acceptable, to client, it did not have a position available for Applicant—Furthermore previous position of Applicant
had been filled—Commission from evidence submitted and cases cited found that the Respondent had failed to protect its
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail
Trading
CUSTOM AND PRACTICE—
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant argued that he
was not given four weeks notice—Respondent argued that it was custom and practice as well as an implied term in the
Applicant's contract of employment that payment be made in lieu of notice—Respondent further argued that employee was
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not
unfair—Dismissed—Fahey T. v. Westralian Sands Limited—No. 1171 of 1993—Beech C.—14/4/94—Mining
Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing
DATE3 OF OPERATION—
Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C, George C.—24/12/94—All Industries
Application to vary award re insertion of redundancy provision—Applicant argued that for an employee on the tally system the amount
paid for work during ordinary hours including over tally and waiting time should be the ordinary rate of wage received by that
person for redundancy payments—Respondent argued that the recognition of the actual rate received for tally workers was not
universal and that employees received sick leave, RDO's and workers' compensation at ordinary rates of wage and not the actual
rate—Commission found it appropriate to insert a provision regarding notification of closure and intended re-opening of
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—M.E.I.U.
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product
Manufacturing
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CUMULATIVE DIGEST—continued

DATE OF OPERATION—continued
Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered
Accordingly—O.P.P.D.U, and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93—
Constraction
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—^Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration
'Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on
the basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A)-—Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94—
Public Order and Safety Services
Application to vary award re increase in rates of pay—^Respondent argued as a preliminary point that the application was not made
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—-Commission reviewed
authorities and found that it would be perverse to read the Applicant's rules as preventing it from appointing anyone other than
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part—
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product
Manufacturing
Application to vary award re Skill Based Classification Structure—^Applicant argued that the award should be amended from date
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft arid
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even teen commenced—Commission was
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93—
General Construction
DEMARCATION—
Conference referred re claim for recmitment of members—Applicant union claimed members had been enrolled by Respondent union
and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U, v. B.L.F.—No. CR369
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services
DISABILITIES—
Conference referred re claim for site allowance, footwear allowance, clothing and amenities—Appellant argued awards did not cover
all disabilities—Respondent extracted principles to be considered—Commission reviewed authorities and found on evidence
Applicant had not discharged its onus—Dismissed—A.E.E.F.E.U. and Another v. Cavlec Electrical Engineering Services Pty
Ltd and Others—No. CR470 of 1993—George C.—11/1/94—Construction
Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union argued that employer had
misrepresented the import of a medical report—^Respondent argued that due to employee's physical indisposition he was unlikely
to performance the full range of duties, despite a lengthy rehabilitation program period—Commission reviewed authorities and
found Applicant failed to establish employee's ability to adequately discharge all duties of the position and in the circumstance
the Respondent's conclusion that 'enough was enough' was reasonable—Dismissed—A.W.U. v. Hamersley Iron Pty
Limited—No. CR558 of 1993—Fielding C.—11/2/94—Metal Ore Mining
Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements
under State Wage Fixing Decisions—Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No.
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries
DISCRIMINATION—
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she had received
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction
Trade Services
2
Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey P., George G, Parks C.—16/3/94—Metal Ore Mining
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CUMULATIVE DIGEST—continued
DISCRIMINATION—continued
Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant
union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation—
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision
cannot be shown to benefit the Department—Arbitrator noted fundamental question to be answered was whether transfer was
for genuine reasons related to work and organisational requirement or whether in fact it was for disciplinary reasons—^Arbitrator
found from evidence submitted that no case had been made out to distinguish persona] circumstances of incumbent from other
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's
function are spread across nine regions throughout the State—Furthermore, Arbitrator found that as decision was not in breach
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of
1993—Public Service Arbitrator—George C.—9/5/94—Public Service
EMPLOYEE—
. ,
2
Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who
had retired—Upheld and Suspended and Remitted—Hogg E.J. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full
Bench—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums
Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not
of service or employment—Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial
Magistrate—Cockram S.M.—16/12/93—Government Administration
Complaints re failure to record start and finish times in accordance with award—Industrial Magistrate found on evidence person was
a subcontractor not casually employed—Dismissed—McCorry G., DOPLR v. Kym Eric Hughes t/a Kym's Auto
Clean—Complaints No. 2414—2417 of 1993—Industria Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services
2
Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the ..
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full
Bench—Sharkey P., Halliwell S.C., Gregor C.—16/2/94—Motor Vehicle Services
Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation
Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are
covered in provisions specific to classification and exempt from General Order—Respondent further argued that employees who
worked through from end of season to beginning of next without break should not be regarded as seasonal
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94—
Meat and Meat Products Manufacturing
2
Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first
instance, firlly revealed that they were to be employees of the company in providing their services for an annual salary with
tax deducted on a PAYE basis—Full Bench further found being a director was not fimdamentally inconsistent with being an
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P.,
Fielding C, Parks C.—11/2/94—Architectural Services
Conference referred re claim for payment under transfer package agreement—^Applicant union claimed that employee was entitled
to compensation for resettlement allowance and rental subsidy under the provisions of Respondent's Personnel Rationalisation
Policies—Respondent argued that Railway Classification Board lacked jurisdiction to hear and determine matter as employee
was not a railway officer and the claim was not an industrial matter as it did not arise directly from employment relationship
but was consequential—RGB reviewed award and found on evidence that as the employee was deemed as a railway officer
when the claim was lodged any industrial matter concerning employee was within Board's jurisdiction and the Memorandum
of Matters should be changed to reflect claim—Ordered and Declared Accordingly—R.O.U. v. W.A.G.R.C.—No. RCB CR4
of 1993—Railway Classification Board—Parks C.—14/3/94—Rail Transport
Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under
a contract of employment and therefore the decision of the tribunal was correct—Dismissed—C.S.A. v. P.S.A.—No. PSA CR13
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration
Appeals against decision of Industrial Magistrate (unreported) re dismissed complaints for breaches of award—Appellant argued that
the Learned Magistrate had erred in law and in fact by finding that the contract between the trainee and the Respondent was
not a contract of employment—Appellant further sought that payment of costs be quashed and matter be remitted back to the
Industrial Magistrate—Full Bench reviewed authorities and found on evidence that there was significant indicia to find that there
was an employer/employee relationship at common law and within meaning as defined by I.R. Act—Full Bench remitted
complaints, subject to these appeals, for further hearing and determination—Upheld and Ordered Accordingly—A.B.L.F. v.
Pacesetter Homes Pty Ltd t/a Pacesetter The Homebuilder—Appeal Nos. 1625—1629 of 1993—Full Bench—Sharkey P.,
Coleman C.C., Kennedy C.—14/4/94—Construction
ENFORCEMENT
OF AWARDS/ORDERS—
2
Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia.
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate
to find as he did—Dismissed—Waugh TJ. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P.,
George C., Parks C.—17/12/93—Forestry and Logging
Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of
1993—^Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services

CUMULATIVE DIGEST—continued
ENFORCEMENT OF AWARDS/ORDERS—continued
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16112/93—Metal Product Manufactory
2
AppeaI against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C.,
Gregor C.—1/2/94—Other Health Services
Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not make the Defendant part
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 209—211 of 1993—Industrial
Magistrate—Moore S.M.—3/11/93—Road Freight Transport
Complaint re failure to pay in accordance with award—Industrial Magistrate found on evidence there was a contract for service not
of service or employment—Dismissed—A.M.T.E.W.P.C.U. v. Tbwn of Narrogin—Complaint No. 187 of 1993—Industrial
Magistrate—Cockram S.M.—16/12/93—Government Administration
Complaints re failure to record start and finish times in accordance with award—^Industrial Magistrate found on evidence person was
a subcontractor not casually employed—Dismissed—McCorry G., DOPLR v. Kym Eric Hughes t/a Kym's Auto
Clean—Complaints No. 2414-—2417 of 1993—^Industrial Magistrate—Moore S.M.—15/9/93—Motor Vehicles Services
Complaints re failure to pay wages for public holiday in accordance with award—Industrial Magistrate found that complainant was
not a named party to the award, it was not appropriate to amend the complaint by the identity of the Complainant and the
complaints were therefore incompetent—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Complaint Nos. 70—72 of
1993—Industrial Magistrate—Reynolds S.M.—11/6/93—Construction Trade Services
Complaint re breach of award re denied compassionate leave—^Industrial Magistrate found relative of employee suffered a serious
illness, the officer had been required to provide care and attention to his children and a caution should be
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of
1993—Industrial Magistrate—Bromfield S.M.—18/8/93—Other Health Services
-Appeal against decision of Industrial Magistrate (73 WAIG 2474) re breach of Annual Leave General Order—Appellant argued that
the Industrial Magistrate erred in law in excluding evidence considered in a pre-incorporation written memorandum of the
shareholders of the Respondent and in finding that Appellant was not an employee of the company—^Respondent argued that
being a director of a company was no impediment to that person entering into a contract to serve the company—Full Bench
reviewed authorities and found on evidence that the minutes of the partners meeting which should have been admitted at first
instance, fully revealed that they were to be employees of the company in providing their services for an annual salary with
tax deducted on a PAYE basis—Full Bench further found being a director was not fundamentally inconsistent with being an
employee and therefore His Worship erred in not finding that employee was not entitled to annual leave entitlements—Upheld
and Remitted—Koivisto J.W. v. Barrett Koivisto Scatena Pty Ltd—Appeal No. 1070 of 1993—Full Bench—Sharkey P.,
Fielding C, Parks C.—11/2/94—^Architectural Services
'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial
action—AppeUant claimed Full Bench erred in law in holding that for the purposes of Section 84A of the Industrial Relations
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34
and 36—^Industrial Appeal Court examined relevant sections of the Act and its decision in McCorry v Como Investments Pty
Ltd (1989)—^Majority of IAC found that a "decision" is a document and until an oral order is put into the form of a document,
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breathes
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U.
and Others—IAC No. 11 of 1993—Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn J.J.—14/4/94—
Mining (Iron Ore)
2
AppeaI against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required
to adduce evidence that discussions were held pursuant to subclauses (IXb) or (c) of Clause 20A of the Award and that there
was no evidence to show that the specific job was stopped—^Respondent argued that the evidence adduced by and on behalf
of the Complainant was grossly inadequate and merely went to show that the affected employees had teen dismissed from their
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U.
C.—21/5/94—Wood and Paper Product Manufacturing ,
HOURS OF WORK—
Application for declaration re introduction of staggered commencement times for employees in transport services—Applicant argued
that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993—Fielding
C—22/12/93—Metal Ore Mining
Application to vary award re provision for short term or fixed term employment for employees by consent—Patties sought to insert
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision
for severance payments based on length of service—Tribunal was satisfied that amendments as sought should issue with effect
on and from this date—Granted—Gnffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of
1993—Coal Industry Tribunal—Fielding C—16/2/94—Coal Mining
INDUSTRY—
Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate^'found^DefendMTfirwithin
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven—M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
Complaint re breach of award—Industrial Magistrate found as a preliminary point that carting meat did not iiiie flie ifefendmt part
of the Meat Industry—Dismissed—Van Zwol H. v. Innes Transport Pty Ltd—Complaint Nos. 209—211 of 1993—^Industrial
Magistrate—Moore S.M.—3/11/93—Road Freight Transport

CUMULATIVE DIGEST—continued
INDUSTRY—continued
Conference referred re appropriate award/agreement coverage of employees on the Fire Blast Protection NR "A" Project, North
Rankin A Platform, Dampier—Applicant union claimed that employees were covered by Platform Modification and Hook-up
Agreement as past modification work had been covered in agreement's scope clause—Respondent argued that in the past the
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award had covered all maintenance and modification
work on the platform and the agreement was only to cover original hook-up work—Commission reviewed authorities and the
Scope clauses of the award and agreement and found that the Agreement covered actual Platform Hook-up and major alterations
work and as its scope was more particular and more recently registered of the two, the agreement should not be over-ridden
by award—Declared Accordingly—M.E.W.U. v. Ralph M. Lee Pty Ltd—No. CR461 of 1993—George C.—18/3/94—Oil and
Gas Extraction
Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union
and wanted the exclusive right to recruit persons qualified as floor coverers—Respondent argued preliminary point that under
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services
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INDUSTRIAL
ACTION—
2
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore
Mining
2
Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia.
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a truck driver—Appellant frirther argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed—Full Bench found work flexibility clause
in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial Magistrate
to find as he did—Dismissed—Waugh TJ. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full Bench—Sharkey P.,
George C., Parks C.—17/12/93—Forestry and Logging
Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission
did not have jurisdiction—Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Fanners Limited—No. C128 of 1994—Beech
C.—21/4/94—Manufacturing
'Appeal against decision of Full Bench (73 WAIG 1227) to dismiss application for enforcement of order re cessation of industrial
action—Appellant claimed Full Bench erred in law in holding that for the purposes of Section 84A of the Industrial Relations
Act an order is not an enforceable decision until it has been deposited in the office of the Registrar pursuant to Sections 34
and 36—Industrial Appeal Court examined relevant sections of the Act and its decision in McCony v Como Investments Pty
Ltd (1989)—^Majority of IAC found that a "decision" is a document and until an oral order is put into the form of a document,
signed and delivered there is no order—Further, there is no general power for the Commission to make orders apply
retrospectively—Majority of IAC found that the order alleged to have been breached did not exist at the time of alleged breaches
occurred because it had not been signed and delivered so it could not have been breached—Dismissed—Registrar v. M.E.W.U.
and Others—IAC No. 11 of 1993—Industrial Appeal Court—Kennedy J (President), Rowland and Franklyn J.J.—14/4/94—
Mining (Iron Ore)
INDUSTRIAL
MATTER—
2
Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing wimesses and it was open to find that the treatment of the employee was unfair—Dismissed —H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C., George C.—17/12/93—Health Service
Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was
not an industrial matter for the purposes of the Act and therefore no jurisdiction for the Commission to hear claim—Second
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard further on it—Commission
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations
as a consequence of the employment relationship, there was an industrial matter which could be determined by the
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94—
Police Service
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INTERPRETATION—WORDS AND PHRASES—
■•Application for orders re breach of union mles over union general election—Applicant argued that the President exceeded his powers
in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed—
Newton R.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93—
Unions
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WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
CUMULATIVE DIGEST—continued

INTERPRETATION—WORDS AND PHRASES—continued
'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when
it held that a wimess was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Worm aid
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn L, Nicholson L,
Ipp J.—9/6/93—Public Order and Safety Services
2
Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia.
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed —Full Bench found work flexibility
clause in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial
Magistrate to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full
Bench—Sharkey P., George C, Parks C.—17/12/93—Forestry and Logging
Complaint re breach of award re denied compassionate leave—Industrial Magistrate found relative of employee suffered a serious
illness, the officer had been required to provide care and attention to his children and a caution should be
issued—Proven—F.M.W.U. v. St John Ambulance Australia, WA Ambulance Service Inc—Complaint No. 173 of
1993—Industrial Magistrate—Bromfield S.M. —18/8/93—Other Health Services
"•Application for orders re compliance with union rules over the business and management of the union remitted to President from
IAC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions
of Committee of Management were null and void—^Respondents argued there was no jurisdiction to correct past
breaches—President found he should delete the particular declarations and orders made originally—Ordered Accordingly—
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—President—Sharkey
P.—25/1/94—Interest Groups
2
Appeal against decision of Industrial Magistrate (74 WAIG 354) re breach of award—Appellant argued Industrial Magistrate erred
in finding a breach when the employee was not refused pay or leave, there was no proof of serious illness or sufficient evidence
that relatives required the care of the employee—Full Bench reviewed authorities. Compassionate Leave clause and found the
right to claim an entitlement for compassionate leave existed purely because there was a serious illness and its existence was
not a matter for the judgement of the employer if that judgement was challenged in court—Dismissed—St John Ambulance
Australia, WA Ambulance Service Inc. v. F.M.W.U.—Appeal No. 1257 of 1993—Full Bench—Sharkey P., Halliwell S.C.,
Gregor C.—1/2/94—Other Health Services
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven —M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
Conference referred re claim of redundancy payments—Applicant union claimed that as a redundancy agreement existed between
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of
amendment existed and the document was only an indication of an award claim—Commission found on evidence that reasons
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No.
CR500 of 1993—Beech C. —7/1/94—Construction Services
Conference referred re redundancy payments, extension of time, reclassification of employees—^Applicant union claimed that
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment
under General Order No. 1329 of 1988 and seasonal employees not covered by General Order be awarded redundancy payments
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are
covered in provisions specific to classification and exempt from General Order—Respondent further argued that employees who
worked through from end of season to beginning of next without break should not be regarded as seasonal
employees—Commission reviewed award provisions and General Order and found that as it applied directly to the employees
and they were seasonal employees—Dismissed—A.M.I.E.U. v. W.A.M.C.—No. CR486 of 1993—Halliwell S.C.—24/2/94—
Meat and Meat Products Manufacturing
2
Appeal against decision of Full Bench (73 WAIG 1466) re dismissed appeal against decision of Industrial Magistrate re breach of
awaid—Appellant argued subclauses of the award only had effect when an employee usually employed elsewhere was sent to
work on a gold mine—IAC reviewed subclauses and found no rule of construction to support a view that a subsequent
amendment to an award which introduced a discrete provision would affect the proper construction of earlier
provisions—Dismissed—Eltin Open Pit Operations Pty Ltd v. M.E.W.U.—IAC Appeal No. 14 of 1993—Industrial Appeal
Court—Rowland J., Franklyn J., Nicholson J.—11/2/94—Metal Ore Mining
2
Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U.
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C.
—15/2/94—Hospitals and Nursing Homes
Conference referred re appropriate award/agreement coverage of employees on the Fire Blast Protection NR "A" Project, North
Rankin A Platform, Dampier—Applicant union claimed that employees were covered by Platform Modification and Hook-up
Agreement as past modification work had been covered in agreement's scope clause—^Respondent argued that in the past the
Mechanical and Electrical Contractors (North West Shelf Project Platform) Award had covered all maintenance and modification
work on the platform and the agreement was only to cover original hook-up work—Commission reviewed authorities and the
Scope clauses of the award and agreement and found that the Agreement covered actual Platform Hook-up and major alterations
work and as its scope was more particular and more recently registered of the two, the agreement should not Ire over-ridden
by award —Declared Accordingly—M.E.W.U. v. Ralph M. Lee Pty Ltd—No. CR461 of 1993—George C.—18/3/94—Oil and
Gas Extraction
Appeals against recommendations for promotion to positions of District Officer Fire Brigade referred from Promotions Appeal
Board—Full Bench was asked to consider the question of whether the "District Officer" role/rank/classification applied to a
class of employees within the organisation constituted the "office" or whether it constituted a separate office—Leave to
intervene and leave for the Appellants to withdraw was granted—Full Bench reviewed authorities and found on evidence that
if an' 'office'' means a position, then it was identifiable by the functions and duties attachable to it being a separate office—Full
Bench further found that "office" meant an office held by an officer and what office is held was determined by rank which
did not hold the same meaning—Ordered Accordingly—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70
of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—22/3/94—^Emergency Services
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CUMULATIVE DIGEST—continued
INTERPRETATION—WORDS AND PHRASES—continued
^Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable,
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and
the method of interpretation of the award needed further examination—President found in the circumstances that as there was
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—President—Sharkey P.—3/5/94—Oil and Gas
Extraction
Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union
and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services
Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict
with summoned witness objecting to production of documents for fear of breaching Tax Act, the Commission was within
legislative rights to receive information pursuant to Section 33(5) of the Act and the wimess was not prohibited by Section 5
of the Pay-roll Thx Assessment Act 1971 from production of documents and giving evidence —Declared Accordingly—Hastie
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor C, Beech C.—18/3/94—Industrial Relations
Conference referred re backpay payment—Applicant claimed that the term "award" could include a federal enterprise agreement
and the agreement which existed between the parties could be deemed to form part of the award and the relevant
subclause—Respondent argued that the Applicant's interpretation of the meaning was incorrect and the enterprise agreement
did not fall within the meaning of "award"—Commission reviewed authorities and found on proper interpretation of the term
"award", that as employees were covered by Federal Award the Federal enterprise agreement was deemed to form part of the
award for the purpose of the subclause—Granted—Eltin Open Pit Operations Pty Ltd—No. CR136 of 1994—Gregor
C.—16/5/94—Metal Ore Mining
INTERVENTION—
Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's
Union—Commission found that because of the nature of the application impossible for any registered organisation other than
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of
S.41A(l)(a) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus
C.—10/12/93—Services to Water Transport
JURISDICTION—
Application for orders re breach of union rules over union general election—Applicant argued that the President exceeded his powers
in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed—
Newton R.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93—
Unions
Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membetship of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing witnesses and it was open to find that the treatment of the employee was unfair—Dismissed —H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service
Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when
it held that a wimess was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench
had given a wimess's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Wormald
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J.,
Ipp J.—9/6/93—Public Order and Safety Services
Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued
no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of
employment so that the operation of law had brought that contract to an end —PS AB reviewed authorities and found that appeal
totally lacked merit and there was no basis that he had been treated unfairly—Dismissed—Seghini R. v. Public Service
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C, Beaver/Kaub—18/1/94—Government
Administration
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she had received
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—^27/1/94—Construction
Trade Services
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CUMULATIVE DIGEST—continued
JURISDICTION—continued
"•Application for orders re compliance with union rules over the business and management of the union remitted to President from
IAC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions
of Committee of Management were null and void—Respondents argued there was no jurisdiction to correct past
breaches—President found he should delete the particular declarations and orders made originily—Ordered Accordingly—
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—President—Sharkey
P.—25/1/94—Interest Groups
2
Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal
and contractual entitlements—AppeUant argued Commission erred in finding no contract of employment and not ordering
reinstatement where it had found the Appellant unfairly treated—AppeUant further argued appeal raised matters of public
interest—Full Bench extended time for lodging appeal, considering action in another court—FuU Bench found that clearly there
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who
had retired—Upheld and Suspended and Remitted—Hogg E.J. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full
Benct—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums
2
Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C., Parks
C.—25/1/94—Interest Groups
3
Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission
in Court Session—Coleman C.C., Halliwell SC., Fielding C, Gregor C., George C.—24/12/94—All Industries
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of
1993 —Parks C.—11/2/94—^Accommodation
2
Appeal against decision of Industrial Magistrate (74 WAIG 349) re dismissed complaint of breach of award—Appellant argued
Industrial Magistrate erred in finding the person in question was not an employee—Full Bench reviewed authorities and found
it was clear on the evidence that there was a right to control that was exercised and the person was an integral part of the
business—Upheld and Remitted—Wheeler M. v. Kym Hughes t/a Kym's Auto Clean—Appeal No. 1343 of 1993—Full
Bench—Sharkey P., Halliwell SC., Gregor C.—16/2/94—Motor Vehicle Services
2
Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee
and that if an employee Commission lacked jurisdiction due to termination of contract—^Respondent argued Appeal was
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C.,
George C.—16/2/94—Gambling Services
:
'Application to vary award re rates of pay and classifications—^Applicant argued increase in rates and relativities were justified on
the basis of inter alia increased training, work value and higher education of recraits—Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A)—-Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94—
Public Order and Safety Services
Application for reinstatement on the grounds of unfair dismissal—^Applicant sought not reinstatement but monetary compensation
with a letter of apology from Respondent—^Respondent argued that application should be dismissed as through the change in
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—^Accommodation
'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vaty award to
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities,
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the AppeUant but weighed them against
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R.
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—^Industrial Appeal Court—^Industrial Appeal
Court—Kennedy J., Rowland L, Franklyn J.—21/1/94—Furniture Manufacturing
4
AppUcation for stay of order until question of Commission's jurisdiction is determined in related Supreme Court matter—Applicant
argued serious issue to be tried as Respondent had no standing to apply for a conference, as it (the Applicant) had writs of
certiorari and mandamus against the Commission, constituted by a Full Bench, seeking to have quashed a decision of the Full
Bench which authorised an amendment to the rules of the Respondent union—^President noted law to be applied to stay of
proceeding and found balance of convenience favoured no stay of operation so that Commission is free to proceed with
conciliation or if necessary arbitration which may result in matter being resolved thus causing no detriment to the
Applicant—^Furthermore President found rules of Respondent union as a result of Full Bench's decision were valid and binding,
and not in suspension pending the decision of the Supreme Court—Dismissed—Burswood Resort (Management) Limited v.
L.H.M.W.U.—No. 229 of 1994—President—Sharkey P.—28/3/94—Hospitality
'Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—FuU Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey P., George C, Parks C.—16/3/94—Metal Ore Mining
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CUMULATIVE DIGEST—continued
JURISDICTION—continued
Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—
Applicants had filed similar applications before the Commission previously and there was a current application before the
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission
ought proceed with this matter—^Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509
of 1993—George C.—28/3/94—Electronics
application for enforcement of Act re failure to produce records—^Respondent made submissions in support of an oral application
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict
with summoned witness objecting to production of documents for fear of breaching Tax Act, the Commission was within
legislative rights to receive information pursuant to Section 33(5) of the Act and the witness was not prohibited by Section 5
of the Pay-roll Tax Assessment Act 1971 from production of documents and giving evidence —Declared Accordingly—Hastie
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor C, Beech C.—18/3/94—Industrial Relations
Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission
did not have jurisdiction —Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Farmers Limited—No. C128 of 1994—Beech
C.—21/4/94—Manufacturing
2
Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was
no or no sufficient evidence he Appellant employed or proposed to employ persons in classifications prescribed in the
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality
■•Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable,
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and
the method of interpretation of the award needed further examination—President found in the circumstances that as there was
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—^President—Sharkey P.—3/5/94—Oil and Gas
Extraction
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that prior to her
suspension she was not given the opportunity to be heard or given reasonable notice of die meeting to discuss serious
issues—Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services
Conference referred re claim for recraitment of members—Applicant union claimed members had been enrolled by Respondent union
and wanted the exclusive right to recruit persons qualified as floor coverers—Respondent argued preliminary point that under
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services
J
Appeal against decision of Commission (74 WAIG 670) re competency of application and jurisdiction of Commission —Respondent
sought particulars of grounds of appeal with respect to jurisdiction of Commission and why issues concerning jurisdiction were
of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities
cited, noted principles to apply to appeals before Full Bench, which were not nisi prius matters—Full Bench found answers
provided by Appellant were inadequate and bland statements which did not supply particulars—Full Bench found proper
discretion to be exercised under Act and proper compliance of Regulations required, further and better particulars be provided
by Appellant—Ordered Accordingly—Burswood Resort (Management) v. M.W.U.—Appeal No. 224 of 1994—Full
Bench—Sharkey P., Coleman C.C., Kennedy C.—12/4/94—Hospitality
Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—Applicant argued that
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested
right—Respondent argued that changes to Section 29(l)(b)(i) of the I.R. Act should include a temporal limit and which should
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through
the time limit of 28 days after dismissal —Commission reviewed authorities and found on evidence that there was no warrant,
either express or implied, which could lead to a construction that the right of refetral which existed prior to amendment had
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons
Issued-—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport
Claim re dispute over entitlement to payment of medical allowance—Applicant union argued that entitlements formed part of the
conditions of employment for police officers and police cadets in this state—Respondent Minister argued that the dispute was
not an industrial matter for the purposes of the At and therefore no jurisdiction for the Commission to hear claim—Second
Respondent adopted the submissions of Minister in terms of jurisdiction and did not wish to be heard firrther on it—Commission
reviewed authorities, I.R. Act, and Police Act and found on evidence that as there was a benefit arising out of the Regulations
as a consequence of the employment relationship, there was an industrial matter which could be determined by the
Commission—Reasons Issued—W.A.P.U. v. Minister for Police and Another—No. C81 of 1994—Kennedy C.—20/4/94—
Police Service

74 W.A.I.G.
CUMULATIVE DIGESTJURISDICTION—continued
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy
Happy Service—IAC No. 17 of 1993—Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson
J.J.—14/4/94—Laundry and Drycleaners

1493

LIVING AWAY FROM HOME ALLOWANCE—
Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the
Public Service and also for work away from the depot or station when notice was not given—Commission found that the award
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v.
W.A.G.R.C. and Others—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport

296

LONG SERVICE LEAVE—
Claim re calculation of long service leave entitlements—BOR found on evidence that Applicant's employment was continuous due
to transmission of business being within the two month period provided for the Long Service Leave Standard
Provisions—Granted—A.M.I.E.U. v. Tip Tbp Abattoirs—Wooroloo—File No. 1 of 1994—Board of Reference—Carrigg
J./Latter/UphiU—31/3/94—Meat

1309

MANAGERIAL PREROGATIVE—
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that although he was told he was terminated due
to a re-organisation of the store and lack of retail experience, the real reason was due to the ongoing dispute between the
Respondents directors, including his father—Respondent argued that they wanted someone as sufficiently skilled as the outgoing
manager—Commission reviewed authorities and found on evidence that the Respondent had a managerial prerogative to operate
its business in the most efficient way possible and there was insufficient evidence to justify that termination was due to anything
other than restructuring of the workplace—Dismissed—Baker T.N.R. v. Platinum Music Pty Ltd—No. 1174 of 1993—Gregor
C.—1/1/94—Personal and Household Good Retailing
Claim re redundancy of Homeswest maintenance section—Applicants sought orders for information from the employer about the
reasons why the decision had been made, the alternative employment which would be offered to the employees and apprentices
and requested an extended deadline for decisions—Respondent argued information was already available—Commission found
issue clearly related to the work rights or duties of employers and employees and that an order would assist in the resolution
of the matter—Commission found it was not necessary to consider extension in detail at that stage and reserved liberty to
apply—Granted in Part and Subsequently Discontinued—O.P.D.U. and Others v. Minister for Housing—No. C225 of
1993—Beech C.—28/5/93—Property Services
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued employee refused
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the
community—Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups ....
Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant
union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation—
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision
cannot be shown to benefit the Department—Arbitrator noted fundamental question to be answered was whether transfer was
for genuine reasons related to work and organisational requirement or whether in fact it was for disciplinary reasons—^Arbitrator
found from evidence submitted that no case had been made out to distinguish personal circumstances of incumbent from other
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's
function are spread across nine regions throughout the State—Furthermore, Arbitrator found that as decision was not in breach
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of
1993 —Public Service Arbitrator—George C.—9/5/94—Public Service
Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing
MATERNITY LEAVE—
Application to vaty award re provision for short term or fixed term employment for employees by consent—Parties sought to insert
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired
on that basis within two months of the expiiy of their fixed term—Parties further sought to ensure that the career opportunities
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision
for severance payments based on length of service—^Tribunal was satisfied that amendments as sought should issue with effect
on and from this date—Granted—Griffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of
1993—Coal Industry Tribunal—Fielding C.—16/2/94—Coal Mining

1137

MISCONDUCT—
2
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—^Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell SC.—17/12/93—Metal Ore
Mining

19

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

MISCONDUCT—continued
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
argued that employee was on annual leave when the incident occurred thus outside of working hours, had Men subject to
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and
therefore Respondent had discharged the onus of justifying decision to summarily dismiss employee—Dismissed—
A.E.E.F.E.U. v. Rottnest Island Authority—No. CR465 of 1993—George C.—22/12/93—-Government Administration
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the
period of the employment relationship which would have led his employer to develop any negative impression about him, that
the incident was isolated and minor—Respondent argued inter alia, assault was severe, that it thoroughly investigate the mattar,
it had a duty of care to its employees and dismissal was the only option open to it—Commission reviewed authorities and found
unfairness of summary dismissal was not established —Dismissed—Kettle E. v. Go Go Go Ply Ltd—No. 1287 of 1993—Gregor
C.—6/1/94—No. 1287 of 1993—Gregor C.—6/1/94—Printing and Services to Printing
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant argued employee had attended work
at short notice rather than inconveniencing employer and that Respondent was partly responsible for her sleeping due to
airconditioning—^Applicant further argued it was a single incident, another employee was not dismissed and there was a time
delay between incident and punishment—Commission reviewed authorities and found on evidence employee had not
consciously strived to meet its obligations and further justification arose fiom earlier conduct—Dismissed—F.C.U. and
Wormald Security Pty Ltd—No. CR464 of 1993—Parks C.—13/12/93—Property and Business Services
Conference referred re claim for removal of warning letter from employee's file—^Applicant union argued that it was inappropriate
that the letter was issued due to circumstances surrounding the event—Respondent argued that employee disobeyed a lawful
instruction which justified its action—Commission found that although the punishment was unfair there was no utility in issuing
an order for removal of the letter and published the finding —Ordered Accordingly—F.M.W.U. v. The Board of Management,
Esperance Regional Hospital—No. CR278 of 1993—Gregor C.—19/1/94—Hospitals and Nursing Homes
Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the
product of a genuine difference in opinion and judgement from one examiner to another and that he was at all times true and
honest—Respondent argued that a foil investigation of events had been carried out and there was a possibility that criminal
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB forther
found Appellant's continued employment would be an affront to the integrity of the public service—Dismissed—Gosterwaal
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus C., Devlin/Mathie—2/
2/94—Government Administration
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued employee refused
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the
community—Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups ....
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued that employee's
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had
not discharged the onus of establishing her claim—Commission further ordered that liberty be reserved to Respondent and
summoned witnesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents
2
Appeal against decision of Commission (73 WAIG 2731) re dismissed application for reinstatement on the grounds of unfair
dismissal—Appellant argued, inter alia, use of surveillance was unfair—Full Bench found it was open to the Commission to
find that the employer was rightly dissatisfied with the Appellant after her reinstatement and the wUfol disobedience of lawfal
and reasonable directions justified summary dismissal—Dismissed—Candelaria A.D. v. Avel Pty Ltd (Timezone)—Appeal No.
1409 of 1993—Full Bench—Sharkey P., Negus C., Beech C.—4/2/94—Recreational Goods Retailing
Application for reinstatement on the grounds of unfair dismissal—^Applicant argued summary dismissal and denied opportunity to
explain situation—Respondent argued termination was the result of employee "brass plating", i.e. providing false information
which ordinarily resulted in summary dismissal in the industry—Commission reviewed authorities ami found that by deliberately
misleading employer and asking subordinate to also mislead supervisor a breach in fidelity and good faith occurred and
termination was just—^Dismissed—Janssan G.H. v. Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Fielding
C.—21/2/94—Pharmaceutical and Tbiletry Wholesaling
Conference referred re claim for reinstatement without loss of wages and entitlements on the grounds of unfair dismissal—Respondent
argued employee failed to report for work, notify final shift of intended absence while on annual leave and failed to report for
work on resumption of work were the "final straw"—Commission found on evidence that termination was not a summary
dismissal for only two incidents—^Dismissed—A.W.U. v. Aztec Mining Co. Ltd—No. CR499 of 1993—Halliwell
S.C.—2/3/94—Mining
Application for extension to time to register unfair dismissal application—Applicant claimed that the days for filing application have
been limited under new amendment in Section 29(2) and extension of time was needed to register primary application—
Applicant further claimed that as time limit was "arbitrary". Commission should deliver "natural justice" for individual
circumstances by extending time—Commission reviewed authorities and found that the provisions which allowed extension
of time had no application to the proceedings of an unfair dismissal claim and was without jurisdiction to grant extension of
time—Dismissed—Richardson EJ. v. Cecil Bros Pty Ltd—No. 27 of 1994—Fielding C.—14/3/94—Footware Retailing
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that termination was harsh, oppressive and
unfair—Commission found at first instance that the dismissal was wrongful as termination was not in accordance with
employment contract and award —Commission reviewed Undercliffe Case and found on evidence that actions of employer were
harsh and unfair and dismissal was unjustified—Declared and Ordered Accordingly—Parfitt R. v. The Ascot Inn—No. 115 of
1 QOd. i... RpaoH C* 1 1 fX Kb A Rtitl/iinr* C+nmfitrA Cai-utoae
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that no proper
hand-over was done by predecessor and as there was no one available on hand to turn to for guidance or advice had approached
Guild President with this concern—Respondent argued that termination was result of employee's failure to work to specific
work requirements—Commission found on evidence that employee was unfairly dismissed but viewed reinstatement as
unfeasible as both parties had entered into the employment contract on false assumptions, however found that contractual
entitlement of overtime not taken as time in lieu be paid—Declared Accordingly and Granted in Part—Salmon C.E. v. Curtin
University Student Guild—No. 524 of 1992—Negus C.—10/3/94—Publishing .
Application for reinstatement without loss of entitlements on the pounds of unfair dismissal—^Applicant claimed that termination
occurred when he was on workers compensation and that the reasons stated in dismissal letter were not stated in separation
certificate, which only stated misconduct as reason for termination—Respondent argued that termination resulted from
continued complaints from clerical staff and supervisors after employee had been previously warned—Commission reviewed
authorities and found on evidence a deterioration of Applicant's work performance had occurred and that with the frequent
Itf
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CUMULATIVE DIGEST—continued
MISCONDUCT—continued
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—^Applicant
argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission
to interfere in the decision to terminate the contract of employment—Dismissed—Hunter V.E. v. Beagle Bay Community
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant argued that he
was not given four weeks notice —Respondent aigued that it was custom and practice as well as an implied tetm in the
Applicant's contract of employment that payment be made in lieu of notice—Respondent further argued that employee was
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not
unfair—Dismissed—Fahey T. v. Westralian Sands Limited—No. 1171 of 1993—Beech C.—14/4/94—Mining
Conference referred re claim of unwarranted reprimand and demotion—^Applicant union claimed that the respondent had already
pre-determined punishment of reprimand and demotion before employee was read accusations—Respondent argued that there
was no breath of natural justice as the evidence it had was sufficient to conclude that reprimand was warranted—Commission
found on evidence that Respondent had failed to make a clear demonstration that derogatory comments made employee unfit
to work as the comments did not reflect upon employee's skill—Granted—O.P.D.U. v. City of Canning —No. CR507 of
1993—Beech C.—8/6/94—Building Completion Services
Application for reinstatement on the pounds of unfair dismissal—Applicant claimed that due to services terminated without notice,
an immediate vacating of accommodation and an absence of paid benefits the termination was summary—Respondent argued
that the dismissal was warranted as the employee ignored safety procedures and consequentially jeopardised the safety of other
employees after previous warning—Commission found on evidence that employer's failure to seek employee's response was
procedurally unfair but adequate cause existed to justify termination—Dismissal—Price G.A. v. Dominion Mining Ltd—No.
1448 of 1993—Parks C.—18/5/94—Metal Ore Mining
Conference referred re claim for reinstatement on the grounds of unfair dismissal for serious misconduct—^Respondent argued that
employee had physically assaulted a patient as well as further allegations of mistreatment which were subject to criminal
investigation and that these had led to the termination of employment—Commission reviewed authorities and found that it
preferred the evidence of the Respondent to the Applicant, that adequate opportunity was given to the employee to respond and
that the employer was left with no option but to make a decision on the information before it—Dismissed—F.M.W.U. v. The
Board of Management, Quadriplegic Centre—No. CR512 of 1993—Gregor C.—19/5/94—Health Services
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union claimed that employee's actions
were a result of trauma suffered following an incident after work—^Respondent argued that employee's initial and subsequent
actions leading to termination were seen as premeditated theft and were not a result of trauma—Commission reviewed authorities
and found on evidence that as the Respondent's decision was based on current evidence it was entitled to conclude that the
trauma was not a relevant factor and the behaviour of the employee was against the duties and responsibilities stated in
contract—Dismissed—M.W.U. v. The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Gregor
C.—27/5/94—Health Services

MIXED
2 FUNCTION—
Appeal against decision of Commission (73 WAIG 2986) re award variation—Appellant employer argued that the Commission at
first instance, erred by including a new main production skill in the "Classifications" clause which consequently altered the
definition of Production Employee—Furthermore question of the inclusion of a new main production skill was not an argument
canvassed by parties before the Commission—Respondent argued that there was ample opportunity for the Appellant to present
submissions on the matter which was a live issue—Full Bench reviewed authorities and found on evidence that any variation
to the classification system was not a matter which was raised before the Commission at first instance and that as Section 26(3)
of the Act was not complied with, therefore that part of the decision which was appealed against was defective and void—Upheld
and Decision Quashed—Dampier Salt Limited v. A.W.U.—Appeal No. 1483 of 1993—Full Bench—Sharkey P., Coleman C.C.,
Parks C—2214/94—Mining

NATURAL JUSTICE—
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the
period of the employment relationship which would have led his employer to develop any negative impression about him, that
the incident was isolated and minor—Respondent argued inter alia, assault was severe, that it thoroughly investigate the matter,
it had a duty of care to its employees and dismissal was the only option open to it—Commission reviewed authorities and found
unfairness of summary dismissal was not established —Dismissed—Kettle E. v. Go Go Go Pty Ltd—No. 1287 of 1993—Gregor
C.—6/1/94—No. 1287 of 1993—Gregor C.—6/1/94—Printing and Services to Printing
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that the employment contract provided area
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that
procedural unfairness had occurred—Dismissed—Clancy J.A. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks
C.—18/3/94—^Accommodation
^Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey P., George C., Parks C.—16/3/94—Metal Ore Mining
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that prior to her
suspension she was not given the opportunity to be heard or given reasonable notice of the meeting to discuss serious
issues—Respondent argued that termination was due to conflict ami refusal to discuss issues of concern when requested by the
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services
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CUMULATIVE DIGEST—continued
NATURAL JUSTICE—continued
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—Applicant
argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission
to interfere in the decision to terminate the contract of employment—Dismissed—Hunter V.E. v. Beagle Bay Community
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services
'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test
and thus falling into error of law—Question of whether IAC should grant extension of time was answered in the positive and
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Tbp Bakeries v. T.W.U.—Appeal
No. 19 of 1993—^Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—31/3/94—Bakery Product
Manufacturing
■•Application for stay of order re reinstatement and contractual entitlement pending appeal to Full Bench—^Applicant submitted that
there was a denial of natural justice or procedural fairness at first instance—Furthermore with regard to payment of monies,
as ordered, there was concern that it may not be recoverable if appeal was successful—^President reiterated principles which
were to apply in applications for stay—President found from evidence balance of convenience favoured Respondent—
Dismissed—Ascot Inn v. Parfitt R.—No. 475 of 1994—Sharkey P.—6/5/94—Hospitality
Conference referred re claim of unwarranted reprimand and demotion—^Applicant union claimed that the respondent had already
pre-determined punishment of reprimand and demotion before employee was read accusations—^Respondent argued that there
was no breach of natural justice as the evidence it had was sufficient to conclude that reprimand was warranted—Commission
found on evidence that Respondent had failed to make a clear demonstration that derogatory comments made employee unfit
to work as the comments did not reflect upon employee's skill—Granted—O.P.D.U. v. City of Canning —No. CR507 of
1993—Beech C.—8/6/94—Building Completion Services
2
Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there
was no evidence to show that the specific job was stopped—Respondent argued that the evidence adduced by and on behalf
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their
employment, which was insufficient—Full Bench reviewed authorities and found on evidence that Appellant was not given
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U.
v. Jason Industries Ltd t/a Jason Furniture —Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy C, George
C.—27/5/94—Wood and Paper Product Manufacturing
NEXUS—
Application for a new award to cover employees in the maritime industry—Respondent unions opposed the application on the grounds
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net from which an
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of
employment which were the same or slightly superior to the federal conditions, which complied with the first award principles
and state/Natural Wages Cases emphasised in enterprise bargaining—Granted—Fremantle Launch and Urg Company Pty Ltd
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—^Transport
Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Arts Award by consent—Parties sought to
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal
Award—^Application was adjourned in order to notify Section 50 parties of proceedings—CO argued most of the companies
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus
C.—20/12/93—Printing, Publishing and Recorded Media
Application for registration of an industrial agreement—Parties sought to lodge application in both State and Federal Commissions
as the Applicant had employees governed by state and federal industrial relations law—Commission found that agreement
provided for a bonus truly based on productivity complied with both state and federal statutory requirements and therefore was
prepared to register and certify it accordingly—Granted—Water Authority of Western Australia and Another v. Liquor and
F.L.A.I.E.U. and Others—No. AG80 of 1993—Fielding C. —27/1/94—Government Administration
Application to vary award re Skill Based Classification Structure—^Applicant argued that the award should be amended from date
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft and
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing
ORDER—
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration
^Application for stay of order pending appeal to Full Bench—^Applicant claimed that the declaration issued should be stayed as a
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable,
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and
the method of interpretation of the award needed further examination—President found in the circumstances that as there was
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—President—Sharkey P.—3/5/94—Oil and Gas
Extraction
2
Appeal against decision of Industrial Magistrate (unreported) re dismissed claims for enforcement of award re failure to pay severance
pay to employees—Appellant union argued that the Magistrate erred in law in concluding that the Complainants were required
to adduce evidence that discussions were held pursuant to subclauses (l)(b) or (c) of Clause 20A of the Award and that there
was no evidence to show that the specific job was stopped—Respondent argued that the evidence adduced by and on behalf
of the Complainant was grossly inadequate and merely went to show that the affected employees had been dismissed from their
employment, which was insufficient—full Bench reviewed authorities and found on evidence that Appellant was not given
sufficient opportunity to present its case properly and therefore was denied natural justice—Upheld and Remitted—F.P.F.A.I.U.
v. Jason Industries Ltd t/a Jason Furniture —Appeal No. 1717 of 1993—Full Bench—Fielding A/President, Kennedy C., George
C.—2115194—Wood and Paper Product Manufacturing
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CUMULATIVE DIGEST—continued

OVERTIME—
Application for declaration re introduction of staggered commencement times for employees in transport services—^Applicant argued
that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to
accommodate the need to provide adequate bus services at each change of shift—^Respondent argued that any changes should
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron 1% Limited—No. 1436 of 1993 —Fielding
C—221X2193—Metal Ore Mining
Complaint re failure to pay correct overtime in accordance with an award—^Industrial Magistrate applied Glover's Case and found
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent
fell within the award—Dismissed—Pickering T. v. Hadden P.F. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of
1993—^Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services

PRINCIPLES—
Application for stay of order re new award pending appeal to Full Bench—President found that the question of the application of
the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rule award entered an area
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298
of 1993—^President—Sharkey P.—8/12/93—Cultural and Recreational Services
Application for a new award to cover employees in the maritime industry—^Respondent unions opposed the application on the grounds
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net from which an
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of
employment which were the same or slightly superior to the federal conditions, which complied with the first award principles
and state/Natural Wages Cases emphasised in enterprise bargaining—Granted—Fremantle Launch and Tbg Company Pty Ltd
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—Transport
Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was
no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore
2
Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped from
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C., Parks C.—17/12/93—Government Administration, Health
and Community Services
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—201X2193—Government Administration
Application for registration of an industrial agreement—Parties sought to lodge application in both State and Federal Commissions
as the Applicant had employees governed by state and federal industrial relations law—Commission found that agreement
provided for a bonus truly based on productivity complied with both state and federal statutory requirements and therefore was
prepared to register and certify it accordingly—Granted—Water Authority of Western Australia and Another v. Liquor and
F.L.A.I.E.U. and Others—No. AG80 of 1993—Fielding C. —211X194—Government Administration
Application for registration of industrial agreement—Leave to intervene was sought by the Merchant Service Guild and Seamen's
Union—Commission found that because of the nature of the application impossible for any registered organisation other than
a party to the application to establish any interest as required by the I.R. Act—Commission further found that conjunction of
S.41A(l)(a) and (b) precluded it from giving consideration to State Wage Fixing Principles and ordered registration of
agreement—Granted—F.C.U. and Another v. Fremantle Port Authority and Another—No. AG78 of 1993—Negus
C.—1Q/12/93—Services to Water Transport
'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993—Commission
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C., George C.—24/12/94—All Industries
Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments
in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady
Gowrie Child Centre (WA) Inc.—No. 1528A C of 1990—Coleman C.C.—16/12/93—Child Care Services
'Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on
the basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMM1 argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in trams of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A)—Commission in Court Session—Coleman C.C., Kennedy G, George C.—1/2/94—
Public Order and Safety Services
Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals
were dealt with in the spirit of S.26(lXa)—PSA found ample justification for a Level 2/3 classification—Granted in
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Public Service Arbitrator —Negus
C.—9/2/94—Medical and Dental Services
Application to vary award re disability allowance—Parties sought to increase current allowance to reflect two general wage
adjustments which relied upon Allowances Principle to permit allowance to be adjusted in line with general wage movements
under State Wage Fixing Decisions —Commission found that variations sought should issue—Granted—C.S.A. v. P.S.C.—No.
P55 of 1993—Fielding C.—28/3/94—Funeral Directors, Crematoria and Cemeteries
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CUMULATIVE DIGEST—continued
PRINCIPLES—continued
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even been commenced—Commission was
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93—
General Construction
2
Appeals against decision of Commission (73 WAIG 2391) re new award—First Appellant argued that the Commission in first
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality
Application to vary awards re increase in remuneration for skill trainees—Parties claimed increases were to cover hospital salaried
officers in public and private sectors of hospital industry under Commonwealth Job Skills Programme—Public Service
Arbitrator found that as increases did not offend the Principles, awards be amended in the terms sought—Granted—H.S.O.A.
v. Bassendean Nursing Home and Others—Nos. 1431, 1432, 1433, 1434 and 1435—Fielding C.—22/4/94—Hospital and
Nursing Homes
Application to vary award pursuant to Arbitrated Safety Net Adjustment Principle—^Applicant union argued that consistent with the
State Wage Fixing Principles, conditions precedent to granting the $8.00 claim had been met as the award was subject to a
Minimum Rates Adjustment application—Respondent argued that the Commission had not given them time to follow due
process and to allow them time to consider all of the circumstances that would impinge upon their position—Commission found
on evidence that as there were only limited but specific requirements which had been met, the claim should be
granted—A.L.H.M.W.U. v. Honourable Minister for Health and Others—No. 1588A of 1993—Coleman C.C.—23/5/94—
Health Services

PROCEDURAL MATTERS—
Application for orders re breach of union rules over union general election—^Applicant argued that the President exceeded his powers
in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed—
Newton R.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93—
Unions
Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing witoesses and it was open to find that the treatment of the employee was unfair—^Dismissed —H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service
'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Wormald
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn J., Nicholson J.,
Ipp J.—9/6/93—Public Order and Safety Services
Appeal against decision of Commission (73 WAIG 1013) re registration of an agreement—Appellant argued Commission should
have allowed the case to be re-opened and that prior to registration if there is no agreement there should be no
registration—Respondent argued Appellant estopped from withdrawing consent and the Public Service Arbitrator had been
required to register the agreement once Section 41(2) was complied with—Full reviewed authorities and found not only as a
matter of law was the step not permissible but it would have been contrary to the equity, good conscience and substantial merits
of the case—Dismissed—^Department of Community Services and Others v. C.S.A.—Appeal No. 710 of 1993—Full
Bench—Sharkey P., George C., Parks C.—22/12/93—Government Administration
Application for a new award to cover employees in the maritime industry—Respondent unions opposed the application on the grounds
that they sought federal coverage to extend to the Applicant's operations which would provide a safety net fiom which an
enterprise agreement could be given consideration—Commission adjourned proceedings to allow for Federal developments and
restraining order proceedings—Commission found that the award reflected generally applicable current conditions of
employment which were the same or sliehtlv superior to the federal conditions, which complied with the first award principles
v. S.U.A. and Another—No. A7 of 1993—Halliwell S.C.—17/11/93—Transport
Application for registration of an agreement—Commission found amendments to I.R. Act meant Enterprise Bargaining Principle was
no longer material and Commission was bound to register Agreement if it clearly set out the intentions of the
parties—Granted—M.E.W.U. v. Gwalia Consolidated Ltd—No. AG51 of 1993—Fielding C.—23/12/93—Metal Ore
Mining
Appeals against decision of Commission (73 WAIG 1489) re new award—Appellant argued, inter alia, the Commission failed to
have due regard to the Wage Fixing Principles, erred in dismissing applications to re-open the case and that there was insufficient
material to justify making the award—Full Bench reviewed authorities and found Appellants had been estopped fiom
withdrawing consent and Commission's discretion had not miscarried—Full Bench further found Paid Rates Award Principle
and other Principles did not apply and/or were not raise at first instance—Dismissed—C.C.I, and Others v. F.M.W.U.—Appeal
Nos. 965 and 966 of 1993—Full Bench—Sharkey P., Coleman C., Parks C.—17/12/93—Government Administration, Health
and Community Services

CUMULATIVE DIGEST—continued
PROCEDURAL MATTERS—continued
Appeal against decision to terminate employment, application for full particulars of Respondents defence and application for extension
of time to lodge primary appeal—^Respondent argued it had already been previously prejudiced by being unable to fill the vacant
position over two years pending action of proceedings—PSAB was not persuaded to exercise discretion to extend time—Tbnts
M. v. Kalgoorlie Regional Hospital—Nos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal
Board—Negus C., Barker, Love—11/1/94—Health and Community Services
Application to vary award to consolidate and maintain it as a mirror of Federal Graphic Arts Award by consent—Parties sought to
extend scope to encompass the metropolitan region so all employers were covered by either the State or Federal
Award—^Application was adjourned in order to notify Section 50 parties of proceedings—CCI argued most of the companies
were already named parties to the Federal award and therefore there was not yet compliance with the I.R. Act—Commission
found that the Act did not require it to search records of the Australian Commission, there was sufficient number of employers
represented and there had been ample opportunity for objections—Granted—P.K.I.U. v. P.A.T.E.A.—No. 1422 of 1992—Negus
C.—20/12/93—Printing, Publishing and Recorded Media
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued that employee's
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had
not discharged the onus of establishing her claim—Commission further ordered that liberty be reserved to Respondent and
summoned wimesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents
Complaint re failure to make redundancy payments in accordance with an award—Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—^Industrial Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven —M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—^Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93—
Construction
Complaint re failure to pay correct overtime in accordance with an award—Industrial Magistrate applied Glover's Case and found
no evidence by which to make a finding as to the limits of the industry covered by the award to determine whether the Respondent
fell within the award—Dismissed—Pickering T. v. Hadden P.P. t/a Hadden Motors Ace Rentacar—Complaint No. 219 of
1993—Industrial Magistrate—Cockram S.M.—14/10/93—Motor Vehicle Services
2
Appeal against decision of Commission (73 WAIG 1851) re dismissed claim for reinstatement on the grounds of unfair dismissal
and contractual entitlements—Appellant argued Commission erred in finding no contract of employment and not ordering
reinstatement where it had found the Appellant unfairly treated—Appellant further argued appeal raised matters of public
interest—Full Bench extended time for lodging appeal, considering action in another court—Full Bench found that clearly there
was jurisdiction in the Commission and that the appropriate course of action was to remit the matter to the Commissioner who
had retired—Upheld and Suspended and Remitted—Hogg EJ. v. Angiel Pty Ltd—Appeal No. 1025 of 1993—Full
Bench—Sharkey P., Coleman C.C., Gregor C.—16/12/93—Museums
2
Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in
not putting enough weight to evidence that there was no redundancy—^Majority Full Bench found Appellant had been given
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C., Parks
C.—25/1/94—Interest Groups
2
Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C.
—15/2/94—Hospitals and Nursing Homes
Application for reinstatement on grounds of unfair dismissal—Preliminary point re dismissal of application due to delay—^Applicant
argued that delay in filing application was contributed to by Respondent—Commission reviewed authorities and found that as
both parties contributed to delay there was insufficient grounds to dismiss application—Adjourned—Lucas P.E. v. City of
Wanneroo—No. 116 of 1993—George C.—11/2/94—Government Administration
2
Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee
and that if an employee Commission lacked jurisdiction due to termination of contract—Respondent argued Appeal was
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C.,
George C.—16/2/94—Gambling Services
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that the employment contract provided area
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that
procedural unfairness had occurred—Dismissed—Clancy J.A. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks
AppUcation for leave to appeal against declaration in unfair dismissal—^Applicant claimed that appeal to Full Bench was incompetent
as leave to appeal finding had not been sought or granted as required under the Industrial Relations Act, 1979—Respondent
argued that leave to appeal finding should only be granted in exceptional circumstances and that the matters be dealt with
expeditiously so not to further delay the final determination—Commission found on evidence that form and substance of
Declaration of jurisdiction had the character of a finding and granting leave would create further and unnecessary delay whereas
refusal would not prejudice the Applicant—^Dismissed—T.A.B. v. Fisher E.—No. 163 of 1993—Parks C.—17/3/94—Gambling
Service
Application for extension to time to register unfair dismissal application—^Applicant claimed that the days for filing application have
teen limited under new amendment in Section 29(2) and extension of time was needed to register primary application—
Applicant further claimed that as time limit was "arbitrary". Commission should deliver "natural justice" for individual
circumstances by extending time—Commission reviewed authorities and found that the provisions which allowed extension
of time had no application to the proceedings of an unfair dismissal claim and was without jurisdiction to grant extension of
time—^Dismissed—Richardson EJ. v. Cecil Bros Pty Ltd—No. 27 of 1994—Fielding C.—14/3/94—Footware Retailing
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wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.l.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey P., George C, Parks C.—16/3/94—Metal Ore Mining
Application to vary award re increase in rates of pay—Respondent argued as a preliminary point that the application was not made
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—Commission reviewed
authorities and found that it would be perverse to read the Applicant's rules as preventing it from appointing anyone other than
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part—
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product
Claim re dispute over establishment of an enterprise award—^Applicant union sought improvements in conditions and wages through
enterprise bargaining—Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission
did not have jurisdiction —Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Fanners Limited—No. C128 of 1994—Beech
C.—21/4/94—Manufacturing
2
Appeals against decision of Commission (73 WAIG 2391) re new award—First Appllant argued that the Commission in first
instance erred in the exercise of discretion in determining that an award should issue binding the Appellant when there was
no or no sufficient evidence that the Appellant employed or proposed to employ persons in classifications prescribed in the
award—Second Appellant further argued that the Commission erred in finding the terms in the Schedule of the award were
consistent with State Wage Fixing Principles and in particular, the First Award Principle—Full Bench reviewed authorities and
found on evidence that the Commission had exhausted its function under Section 32 and could not purport to find jurisdiction
in relation to the matter it had, in effect, heard and determined—Further the order was incompetent because the Commission's
duty to hear and determine the matter was not completed, the order purporting to commence Section 32 proceedings was
incompetent as being ultra vires, and suspended the decision and remitted matter back to the Commission—Upheld, Suspended
and Remitted—Burswood Resort (Management) Limited and Another and Actors Equity and Others—Appeal Nos. 1283 and
1297 of 1993—Full Bench—Sharkey P., Beech C, Parks C.—22/3/94—Hospitality
Application for orders re financial membership, compliance with union rules and enquiry into election—^Applicant claimed that as
the 11 individual Respondents were in arrears for more than the 3 months and one day as required by tire rules then they were
not deemed as financial members and lost all membership privileges, included the right to nominate and the election was
invalid—Respondents argued that as the members were not in arrears at the date of close of nominations their nominations and
elections were valid—^President reviewed mles and found that Respondents were at the time of nominations financial members
as defined in the rules and the arrears paid were also in accordance with union rules —Dismissed—Carter J J. v. Fry E.L. and
Others—No. 186 of 1994—President—Sharkey P.—20/4/94—Unions
Application for enforcement of Act re failure to produce records—Respondent made submissions in support of an oral application
to strike application out as Applicant's request for documents was ambiguous and contained an assertion that further documents
existed than those produced—Respondent claimed that a production of a "record" within meaning of the Act was not
sought—Full Bench found that for the purpose of particulars "record" was adequately identified as defined in the Act, that
a breach of the Act was properly alleged and that the particulars and further and better particulars were sufficient and
unambiguous—Full Bench rejected oral application to strike out the application proper as the decision was a determination made
in the course of the proceedings which did not decide, determine or dispose of the matter—Full Bench determined that in conflict
with summoned witness objecting to production of documents for fear of breaching Thx Act, the Commission was within
legislative rights to receive information pursuant to Section 33(5) of the Act and the witness was not prohibited by Section 5
of the Pay-roll Thx Assessment Act 1971 from production of documents and giving evidence —Declared Accordingly—Hastie
A v. Bevacqua G.—No. 1242 of 1993—Full Bench—Sharkey P., Gregor C., Beech C.—18/3/94—Industrial Relations
'Appeal against decision of Full Bench at (73 WAIG 2659) re dismissal of application for extension of time to file notice of
appeal—Appellant argued majority decision of Full Bench had erred in law and failed to properly apply test, applicable in
determining such matters—Respondent argued prejudice may be suffered from loss of expectation of the benefits of judgement
and uncertainty of re-employment—IAC reviewed authorities and tests to be applied and found that the exercise of the discretion
by the majority of the Full Bench miscarried, not just in weight which it gave to various factors, but in failing to apply the test
and thus falling into error of law—Question of whether IAC should grant extension of time was answered in the positive and
matter remitted to Full Bench to determine appeal in accordance with the law—Granted—Tip Tbp Bakeries v. T.W.U.—Appeal
No. 19 of 1993—Industrial Appeal Court—Rowland J., Franklyn J., Nicholson J.—3113/94—Bakery Product
Manufacturing
'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public
holiday—Appellant sought to resile from its previous concession that employee had been absent on day before
holiday—Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because the only matter of law in tire Full
Bench decision had been conceded—^Industrial Appeal Court found it was now too late to now raise an argument which was
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J
(President), Rowland and Nicholson J.J.—22/3/94—Construction
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation
to former employees—Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been
decided after careful consideration and a thorough examination of the (juestion—Further, Pepler's case is not obviously or
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy
Happy Service—IAC No. 17 of 1993—^Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson
J.J.—14/4/94—Laundrv and Drvcleaners

PROMOTION APPEAL—
Appeal against recommendation for promotion to position of Business Manager, Transperth—PAB found on evidence that
Recommended Applicant could better demonstrate his skills and experience than the Appellant and therefore a better claim to
the vacant position—Dismissed—Moffett R.L. v. Inchley B.—PAB No. 102 of 1992—Promotions Appeal Boards—Negus C,
McDermont, Hey—11/2/93—Road Transport
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CUMULATIVE DIGEST—continued
PROMOTION APPEAL—continued
Appeals against recommendations for promotion to positions of District Officer Fire Brigade referred from Promotions Appeal
Board—Full Bench was asked to consider the question of whether the "District Officer" role/rank/classification applied to a
class of employees within the organisation constituted the "office" or whether it constituted a separate office-~-Leave to
intervene and leave for the Appellants to withdraw was granted—Full Bench reviewed authorities and found on evidence that
if an "office" means a position, then it was identifiable by the functions and duties attachable to it being a separate office—Full
Bench further found that "office" meant an office held by an officer and what office is held was determined by rank which
did not hold the same meaning—Ordered Accordingly—Palmer J.R. and Others v. Higgins A.T. and Others—PAB Nos. 66—70
of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—22/3/94—^Emergency Services
Conference referred re complaint over upheld promotion appeal—^Applicant claimed it was not made aware the appeal would be heard
as a hearing de novo and the appeal process was flawed in that it failed to allow principal recommending officer cross
examination opportunity—Applicant further claimed that the tribunal wrongly assessed Appellant for having a better claim as
it lacked technical expertise to fully appreciate the nature of the job or import of experience—^Respondent argued that promotion
appeals before appeal tribunals had always been held via a re-hearing and the tribunal had to decide on the competing claims
with the material it had before it using a degree of subjective judgement—Public Service Arbitrator found that the Applicant
was aware of the hearing de novo through the terms of foe agreement and foe tribunal were correct to conclude that Appellant's
claim was superior as he had discharged foe onus of a better claim—Dismissed—P.S.C. v. C.S.A—No. PSA CR15 of
1994—Public Service Arbitrator—Fielding C.—20/4/94—State Government Administration
Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under
acontract of employment and therefore foe decision of foe tribunal was correct—Dismissed—C.S.A. v. P.S.A.—No. PSA CR13
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration
Appeal against recommendation for promotion to position of Signal Systems Engineer, Westrail Centre—PAB found on evidence
that whilst Appellant had an advantage in terms of computer skills, he had a problem with oral communication which would
inhibit leadership and direction of a working team and was therefore not able to demonstrate a better claim than Recommended
Applicant—Dismissed—Weerakody D, v. Hamilton R.—^Promotion Appeal Board—PAB No. 6 of 1994—Negus C.—12/5/
94—Rail Transport
Application for order to dismiss Application No. C420 of 1993—Applicant claimed that foe initial matter was not prosecuted
expeditiously and was not in public interest to continue it should not continue—Respondent union argued that it had informed
foe employer at all relevant times of its intention to proceed with the application—Commission reviewed both Johnston's case
and Clarke's case and found that as foe matter was not exposed in foe Commission's jurisdiction early enough it was not allowed
a fair disposal by both sides but due to foe length of time in prosecuting foe ability to overcome contemporaneousness was
insurmountable—Granted—Kalgoorlie Regional Hospital v. M.S.W.U.—No. 487 of 1994—Gregor C.—6/5/94—Health
Services

PUBLIC HOLIDAYS—
'Appeal against decision of Full Bench (73 WAIG 3336) in appeal re employee's award entitlement to payment for public
holiday—Appellant sought to resile from its previous concession that employee had been absent on day before
holiday—^Respondent argued that Section 90(1) of I.R. Act only allows appeal from Full Bench on grounds of error in law or
excess jurisdiction—Respondent claimed this appeal was, therefore, incompetent because foe only matter of law in foe Full
Bench decision had been conceded—Industrial Appeal Court found it was now too late to now raise an argument which was
not only not argued but deliberately conceded both at first instance before Magistrate and again on appeal to Full
Bench—Dismissed—A.E.E.F.E.U. v. Chei Australia Pty Ltd—Industrial Appeal Court—IAC No. 22 of 1993—Kennedy J
(President), Rowland and Nicholson J.J.—22/3/94—Construction
'Application to vary award re rates of pay and classifications—^Applicant argued increase in rates and relativities were justified on
foe basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to foe award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in terms of imjxjst on foe public—CICS found 2.5% wage increase should be granted to all firefighting classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A)—Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94—
Public Order and Safety Services

PUBLIC INTEREST—
Conference refetxed re claim for removal of warning letter from employee's file—Applicant union argued that it was inappropriate
that foe letter was issued due to circumstances surrounding foe event—Respondent argued that employee disobeyed a lawful
instruction which justified its action—Commission found that although the punishment was unfair there was no utility in issuing
an order for removal of foe letter and published foe finding —Ordered Accordingly—F.M.W.U. v. The Board of Management,
Esperance Regional Hospital—No. CR278 of 1993—Gregor C.—19/1/94—Hospitals and Nursing Homes
Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the
product of a genuine difference in tqrinion and judgement from one examiner to another and that he was at all times true and
honest—Respondent argued that a fidl investigation of events had been carried out and there was a possibility that criminal
charges would be laid—PSAB found that the Appellant on foe balance of probabilities was guilty of conflict of interest engaged
in a private business without authorisation and falsely recorded non-existent defects for foe cars he examined—PSAB further
found Appellant's continued employment would be an affront to foe integrity of foe public service—^Dismissed—Oosterwaal
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus C., Devlin/Mafoie—2/
2/94—Govemment Administration
Application for reinstatement on foe grounds of unfair dismissal—^Applicant argued that former proceedings had not revealed all that
was relevant to her claim and that foe Commission in correctly assessed her claim—Respondent argued that the substance of
the application had already been heard and determined before the Commission and sought dismissal of the matter—Commission
found on evidence that Applicant had had ample opportunity to be heard previously, there was no new evidence therefore it
was satisfied that it was against public interest to afford Applicant an opportunity to prosecute her claim again—Dismissed—
Peters S. v. Penrhos College—No. 1426 of 1993—Parks C.—14/1/94—School Education
'Application to vary award re rates of pay and classifications—^Applicant argued increase in rates and relativities were justified on
foe basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in tems of impost on foe public—CICS found 2.5% wage increase should be granted to all firefighting classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A)--Commission in Court Session—Coleman C.C., Kennedy C., George C.—1/2/94—
Public Order and Safety Services

m
of such importance that in public interest an appeal should lie—Full Bench having reviewed I.R. Act, Regulations and authorities
cited, noted principles to apply to appeals before Full Bench, which were not nisi prius matters—Full Bench found answers
provided by Appellant were inadequate and bland statements which did not supply particulars—Full Bench found proper
•ynsumgiji
by Appellant—Ordered Accordingly—Burswood Resort (Management) v. M.W.U.—Appeal No. 224 of 1
Bench—Sharkey P., Colcman C.C., Kennedy C.—12/4/94—Hospitality
Application for order to dismiss Application No. C420 of 1993—Applicant claimed that the initial matter was not prosecuted
expeditiously and was not in public interest to continue it should not continue—^Respondent union argued that it had informal
the employer at all relevant times of its intention to proceed with the application—Commission reviewed both Johnston's case
and Clarke's case and found that as the matter was not exposed in the Commission's jurisdiction early enough it was not allowed
a fair disposal by both sides but due to the length of time in prosecuting the ability to overcome contemporaneousness was
insurmountable—Granted—Kalgoorlie Regional Hospital v. M.S.W.U.—No. 487 of 1994—Gregor C.—6/5/94— "
Services

REDUNDANCY/RETRENCHMENT—
2
Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, foiled to
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—Dismissed—
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding C, Parks C.
22/12/93—Furniture, Houseware and Appliance Retailing
Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued
that he was entitled to redundancy payments of four weeks' salary for each completed year of service and that if he had been
allowed to work out his notice period it could have led to an offer of employment with the new owners—Respondent argued
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandlcr M.F. v. Southern Oceanic
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—Accommodation .
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she had received
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction
Trade Services
'Appeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench—Sharkey P., Fielding C., Parks
C.—25/1/94—Interest Groups
Complaint re failure to make redundancy payments In accordance with an award—^Industrial Magistrate found Defendant fit within
an industry carried on by Respondents to the award—Industriai Magistrate reviewed clause in award, authorities and found on
evidence that the Defendant made a definite decision that it no longer wished the employees job done by anyone and it was
not "the ordinary and customary turnover of labour"—Proven —M.E.W.U. v. Timcast Pty Ltd—Complaint No. 207 of
1993—Industrial Magistrate—Cockram S.M.—16/12/93—Metal Product Manufactory
Application for allegedly denied contractual entitlements —^Applicant argued that he was owed three months salary as a redundancy
payment on the basis of a letter—Respondent argued that Applicant misunderstood the arrangement that applied to
him—Commission found on evidence in favour of Respondent—Dismissed—Penson M. v. Bristile Ltd—No. 1161 of
Application to vary award re insertion of redundancy provision—Applicant argued that for an employee on the tally system die amount
person for redundancy payments—Respondent argued that the recognition of the actual rate received for tally workers was not
rate—Commission found it appropnate to insert a provision regarding notification of closure and intended re-opening of
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—MJU.U.
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product
Claim re redundancy of Homeswest maintenance section—Applicants sought orders for information from the employer about the
reasons why the decision had been made, the alternative employment which would be offered to the employees and apprentices
issue clearly related to the work rights or duties of employers and employees and that an order would assist in the resolution
of the matter—Commission found it was not necessary to consider extension in detail at that stage and reserved liberty to
apply—Granted in Part and Subsequently Discontinued—O.P.D.U. and Others v. Minister for Housing—No. C225 of
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of
amendment existed and the document was only an indication of an award claim—Commission found on evidence that teasons
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No.
CR500 of 1993—Beech C. —7/1/94—Construction Services
Conference referred re redundancy payments, extension of time, reclassification of employees—Applicant union claimed that
employees accepting redundancy prior to Minister's formal announcement be paid additional 12 weeks pay, employees
incorrectly classified as "seasonal workers" be reclassified and given extension of time to apply for redundancy/redeployment
TWWf
upon accumulated time worked—Respondent argued that no error occurred in classification of seasonal employees who are

1
CUMULATIVE DIGEST—continued
REDUNDANCY/RETRENCHMENT—continued
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employees' services were terminated due
to a decline in sales and a recent loss of business caused a reassessment of financial position—Commission found on evidence
that Applicant was made redundant due to loss of business and Applicant did not demonstrate the retention of other person was
unfair—Dismissed—Gaudy J. v. E.R.T. Explosives Aust Pty Ltd—No 1385 of 1993—Beech C.—14/4/94—Explosive
Manufacturing
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly
dismissed workers who are not also re-employed—I AC found Pepler's Case to be of comparatively long standing, to have teen
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Pty Ltd t/a Nappy
Happy Service—IAC No. 17 of 1993-—Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson
J.J.—14/4/94^-Laundry and Drycleaners

REINSTATEMENT—
2
Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, failed to
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—^Dismissed—
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding G, Parks C.
22/12/93—Furniture, Houseware and Appliance Retailing
Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that although he was told he was terminated due
to a re-organisation of the store and lack of retail experience, the real reason was due to the ongoing dispute between the
Respondents directors, including his father—Respondent argued that they wanted someone as sufficiently skilled as the outgoing
manager—Commission reviewed authorities and found on evidence that the Respondent had a managerial prerogative to operate
its business in the most efficient way possible and there was insufficient evidence to justify that termination was due to anything
other than restructuring of the workplace—Dismissed—Baker T.N.R. v. Platinum Music Pty Ltd—No. 1174 of 1993—Gregor
C.—7/1/94—Personal and Household Good Retailing
...
Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued
that he was entitled to redundancy payments of four weeks* salary for each completed year of service and that if he had been
allowed to work out his notice period it could have led to an offer of employment with the new owners—Respondent argued
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandler M.F. v. Southern Oceanic
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—^Accommodation .
J
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfeir to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore
^ftnino
Conference referred re claim for reinstatement without Iras of entitlements on the grounds of unfair dismissal—Applicant union
argued that employee was on annual leave when the incident occurred thus outside of working hours, had been subject to
m
m
mi
if
UUI UiU
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i
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Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a truck driver—Appellant further argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed —Full Bench found work flexibility
clause in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial
Magistrate to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full

M. v. Kalgoorlie Regional Hospital—Flos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal
Board—Negus G, Bmker, Love—11/1/94—Health and Community Services
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the
period of the employment relationship which would have led his employer to develop any negative impression about him, that
C.—6/1/94—No. 1287 of 1993—Gregor C.—6/1/94—Printing and Services to Printing
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that former proceedings had not revealed all that
was relevant to her claim and mat the Commission in correctly assessed her claim—Respondent argued that the substance of
found on evidence that Applicant had had ample opportunity to be heard previously, there was no new evidence therefbre it
was satisfied that it was against public interest to afford Applicant an opportunity to prosecute her claim again—Dismissed—
Peters S. v. Penrhos College—No. 1426 of 1993—Parks C.—14/1/94—School Education
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CUMULATIVE DIGEST—continued
REINSTATEMENT—continued
Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the
product of a genuine difference in opinion and judgement from one examiner to another and that he was at all times trae and
honest—Respondent argued that a Ml investigation of events had been carried out and there was a possibility that criminal
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB further
found Appellant's continued employment would be an affiont to the integrity of the public service—^Dismissed—Oosterwaal
C.M. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus G, Devlin/Mathie—2/
2/94—Government Administration
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that she had received
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction
Trade Services
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued employee refusal
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the
community—^Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups ....
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Respondent argued that employee's
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had
not discharged the onus of establishing her claim—Commission further ordered that liberty be reserved to Respondent and
summoned witoesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents
Application for reinstatement on grounds of unfair dismissal—Preliminary point re dismissal of application due to delay—^Applicant
argued that delay in filing application was contributed to by Respondent—Commission reviewed authorities and found that as
both parties contributed to delay there was insufficient grounds to dismiss application—Adjourned—Lucas P.E. v. City of
Wanneroo—No. 116 of 1993—George C.—11/2/94—Government Administration
Application for reinstatement on the grounds of unfair dismissal—Applicant argued summary dismissal and denied opportunity to
explain situation—^Respondent argued termination was the result of employee "brass plating", i.e. providing false information
which ordinarily resulted in summary dismissal in the industry—Commission reviewed authorities and found that by deliberately
misleading employer and asking subordinate to also mislead supervisor a breach in fidelity and good faith occurred and
termination was just—Dismissed—Janssan G.H. v. Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Fielding
C.—21/2/94—Pharmaceutical and Tbiletry Wholesaling
2
Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee
and that if an employee Commission lacked jurisdiction due to termination of contract—Respondent argued Appeal was
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor G,
George C.—16/2/94—Gambling Services
Application for reinstatement on the grounds of unfair dismissal—Applicant sought not reinstatement but monetary compensation
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation
2
Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an
award—^Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted^-F.M.W.U.
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C.
—15/2/94—Hospitals and Nursing Homes
Conference referred re claim for reinstatement without loss of wages and entitlements on the grounds of unfair dismissal—Respondent
argued employee failed to report for work, notify final shift of intended absence while on annual leave and failed to report for
work on resumption of work were the "final straw"—Commission found on evidence that termination was not a summary
dismissal for only two incidents—Dismissed—A.W.U. v. Aztec Mining Co. Ltd—No. CR499 of 1993—Halliwell
S.C.—2/3/94—Mining
Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—
Applicants had filed similar applications before the Commission previously and there was a current application before the
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission
ought proceed with this matter—^Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509
of 1993—George C.—28/3/94—Electronics
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she was
terminated after she raised the issue of the CEO's tactile habits on her person and that there was nothing in her employment
record with the company that would justify the position it had taken—^Respondent argued that employee was only temporary
and the relationship was discontinued because her work was not up to standard—Commission reviewed authorities and found
that it preferred the evidence of the Respondent to that of the Applicant and that there was a personality conflict between the
two persons—Commission further found that Applicant had not performed with the accuracy or skill level that was required
and had not discharged the onus of establishing her claim—^Dismissed—Brock L. v. United Fanners Co-operative Company
Limited—No. 1652 of 1993—Gregor C.—6/4/94—Importing
Application for unfair dismissal—Question of rightM employer answered in the positive towards Respondent—^Applicant argued
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent—
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant
was now not acceptable, to client, it did not have a position available for Applicant—^Furthermore previous position of Applicant
had been filled—^Commission from evidence submitted and cases cited found that the Respondent had failed to protect its
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail
Trading

CUMULATIVE DIGEST—continued
REINSTATEMENT—continued
Application for reinstatement on the grounds of unfair dismissal—^Respondent argued that employees' services were terminated due
to a decline in sales and a recent loss of business caused a reassessment of financial position—Commission found on evidence
that Applicant was made redundant due to loss of business and Applicant did not demonstrate the retention of other person was
unfair—^Dismissed—Gandy 1. v. E.R.T. Explosives Aust Pty Ltd—No. 1385 of 1993—Beech C.—14/4/94—Explosive
Manufacturing
••••
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—Applicant argued that he
was not given four weeks notice —Respondent argued that it was custom and practice as well as an implied term in the
Applicant's contract of employment that payment 1» made in lieu of notice—^Respondent further argued that employee was
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not
unfair—^Dismissed—Fahey T. v. Westralian Sands Limited—No, 1171 of 1993—Beech C.—14/4/94—Mining
Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed that dismissal was summary as services were
terminated without prior notice and no opportunity to retain employment was offered—^Applicant further claimed that no
warnings were given of performance needing improvement—Respondent argued that termination was due to unsatisfactory
performance as a supervisor after repeated warnings and a 3 month probationary period and was not summary as employee had
received monetary benefits of normal termination plus monies for compensation of lack of notice—Commission found on
evidence that employee was ill-equipped to perform supervisory role but as minimal improvements were made during 4 month
probation period the employer acted fairly—Dismissed—King P.R. v. Tempo Services Pty Ltd I/a Tfempo Cleaning Service—No.
956 of 1993—Parks C.—26/4/94—Cleaning Services
...........
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that termination
occurred when he was on workers compensation and that the reasons stated in dismissal letter were not stated in separation
certificate, which only stated misconduct as reason for termination—^Respondent argued that termination resulted fiom continued
complaints from clerical staff and supervisors after employee had been previously warned—Commission reviewed authorities
and found on evidence a deterioration of Applicant's work performance had occurred and that with the frequent warnings about
behaviour Applicant should have been aware of threat of employment—^Dismissed—Metin D. v. The Owners of Stratford on
Swan Strata Plan 7322 T/F Spira Pty Ltd ACN 008922425 t/a City Waters Lodge—No. 107 of 1994—Gregor
__1 K/A KiA Aoorvmmrvi'ittrtn
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—^Applicant
argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission
to interfere in the decision to terminate the contract of employment—Dismissed—Hunter V.E. v. Beagle Bay Community
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services
....
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that prior to her
suspension she was not given the opportunity to be heard or given reasonable notice of die meeting to discuss serious
issues—^Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the
Management Committee—^Respondent further argued that changes to the I.R. Act meant that the application was incompetent
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence
that Applicant was entitled to have die allegations put to her and to have legal representation—Further that Respondent did not
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services
Conference referred re claim of unwarranted reprimand and demotion—^Applicant union claimed that the respondent had already
pre-determined punishment of reprimand and demotion before employee was read accusations—Respondent argued that there
was no breach of natural justice as the evidence it had was sufficient to conclude that reprimand was warranted—Commission
found on evidence that Respondent had failed to make a clear demonstration that derogatory comments made employee unfit
to work as the comments did not reflect upon employee's skill—Granted—O.P.D.U. v. City of Canning —No. CR507 of
1993—Beech C.—8/6/94—Building Completion Services
Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—Applicant argued that
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested
right—^Respondent argued that changes to Section 29(1 XbXi) of the I JR. Act should include a temporal limit and which should
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through
the time limit of 28 days after dismissal —Commission reviewed authorities and found on evidence that there was no warrant,
either express or implied, which could lead to a construction that the right of referral which existed prior to amendment had
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons
Issued—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport
Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed that due to services terminated without notice,
an immediate vacating of accommodation and an absence of paid benefits the termination was summary—^Respondent argued
that the dismissal was warranted as the employee ignored safety procedures and consequentially jeopardised the safety of other
employees after previous warning—Commission found on evidence that employer's failure to seek employee's response was
procedurally unfair but adequate cause existed to justify termination—Dismissed—Price G.A. v. Dominion Mining Ltd—No.
1448 of 1993—Parks C.—18/5/94—Metal Ore Mining
Conference referred re claim for reinstatement on the grounds of unfair dismissal for serious misconduct—Respondent argued that
employee had physically assaulted a patient as well as further allegations of mistreatment which were subject to criminal
investigation and that these had led to the termination of employment—Commission reviewed authorities and found that it
preferred the evidence of the Respondent to the Applicant, that adequate opportunity was given to the employee to respond and
that the employer was left with no option but to make a decision on the information before it—Dismissed—F.M.W.U. v. The
Board of Management, Quadriplegic Centre—No. CR512 of 1993—Gregor C.—19/5/94—Health Services
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union claimed that employee's actions
were a result of trauma suffered following an incident after work—^Respondent argued that employee's initial and subsequent
actions leading to termination were seen as premeditated theft and were not a result of trauma—Commission reviewed authorities
and found on evidence that as the Respondent's decision was based on cuirent evidence it was entitled to conclude that the
trauma was not a relevant factor and the behaviour of the employee was against the duties and responsibilities stated in
contract—Dismissed—M.W.U. v. The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Gregor

that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron 1% Limited—No. 1436 of 1993 —Fielding
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CUMULATIVE DIGEST—continued
SAFETY—continued
'Appeal against decision of Full Bench (72 WAIG 477) re dismissed appeal against decision of Commission dismissing a review
of a notice of prohibition under the Occupational Health, Safety and Welfare Act—Appellant argued, inter alia. Industrial Appeal
Court was without jurisdiction to hear appeal as there was no provision in the I.R. Act 1979 and that the Full Bench erred when
it held that a witness was entitled to be regarded as an expert—IAC reviewed I.R. Act, OSHW Act and found that the Full Bench
had given a witness's evidence weight and reliability not accorded to it at first instance and so in error—IAC found both Full
Bench and Commission approached the review on the basis that the Appellant carried the onus of proof despite the Commission's
finding that he had to conduct a review de novo and that the evidence could not justify the formation of an opinion that the
activity in question involved a degree of probability greater than a bear possibility of injury which was impendingly threatening
or hanging over the employees heads or threatening to overtake the employees —Upheld and Decision Reversed—Worm aid
Security Australia Pty Ltd v. Rohan P., DOHSWA—IAC No. 5 of 1992—Industrial Appeal Court—Franklyn JL, Nicholson L,
Ipp J.—9/6/93—Public Order and Safety Services
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant union
argued that employee was on annual leave when the incident occurred thus outside of working hours, had been subject to
provocation and that the events were isolated—^Respondent employer argued that employee had breached a Code of Conduct,
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and
therefore Respondent had discharged die onus of justifying decision to summarily dismiss employee—Dismissed—
A.E.E.F.E.U. v. Rotmest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration
SHIFT WORK—
Application for declaration re introduction of staggered commencement times for employees in transport services—^Applicant argued
that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993—Fielding
C—22/12/93—Metal Ore Mining
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of
1993—Parks C.—11/2/94—^Accommodation
Applications to vary awards re short/bereavement leave and shift work—Parties claimed that shift work loading needed to be change
to an hourly rate to reflect previous amendments altering periods of ordinary hours rostered to constitute shifts—Parties further
claimed that due to the operation of the Minimum Conditions of Employment Act 1993 the wording in relation to bereavement
leave would wrongly compound the level of benefit—Commission reviewed the awards and found that as parties sought
guidance a re-draft of the offending subclauses be recommended—Granted—Activ Foundation Inc. v. M.W.U. —Nos. 431 &
432 of 1994—Parks C.—1/6/94—Health Services
SICK LEAVE—
Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued
no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of
employment so that the operation of law had brought that contract to an end —PSAB reviewed authorities and found that appeal
totally lacked merit and there was no basis that he had been treated unfairly—^Dismissed—Seghini R. v. Public Service
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C., Beaver/Kaub—18/1/94—Government
Administration
"Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the
position in relation to purported termination while person was on sick leave was different from purported termination while
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit,
thus dismissal was unfair—Upheld and Remitted—^Reynolds J.J. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full
Bench—Sharkey P., Gregor C., Parks C.—21/3/94—Liquor Wholesaling
Application to vary award re provision for short term or fixed term employment for employees by consent—Parties sought to insert
provision to provide that employees could be employed for a period of up to 18 months on the condition that they are not rehired
on that basis within two months of the expiry of their fixed term—Parties further sought to ensure that the career opportunities
of permanent employees in the company were not prejudiced nor to be used to prevent acting opportunities as well as provision
for severance payments based on length of service—Tribunal was satisfied that amendments as sought should issue with effect
on and from this date—Granted—Griffin Coal Mining Co. Pty Ltd v. Coal Miners Industrial Union and Others—No. 3 of
1993—Coal Industry Tribunal—Fielding C.—16/2/94--Coal Mining
STAY OF PROCEEDINGS—
Application for stay of order re new award pending appeal to Full Bench—President found that the question of the application of
the Wage Fixing Principles amongst others was a serious issue to be tried and that as the common rale award entered an area
previously award free, the balance of convenience favoured the Applicant—Granted—A.E.U. and Others v. C.C.I.—No. 1298
of 1993—President—-Sharkey P.—8/12/93—Cultural and Recreational Services
■•Application for stay of order until question oif Commission's jurisdiction is determined in related Supreme Court matter—^Applicant
argued serious issue to be tried as Respondent had no standing to apply for a conference, as it (the Applicant) had writs of
certiorari and mandamus against the Commission, constituted by a Full Bench, seeking to have quashed a decision of the Full
Bench which authorised an amendment to the rules of the Respondent union—President noted law to be applied to stay of
proceeding and found balance of convenience favoured no stay of operation so that Commission is free to proceed with
conciliation or if necessary arbitration which may result in matter being resolved thus causing no detriment to the
Applicant—^Furthermore President found rules of Respondent union as a result of Full Bench's decision were valid and binding,
and not in suspension pending the decision of the Supreme Court—Dismissed—Burswood Resort (Management) Limited v.
L.H.M.W.U.—No. 229 of 1994—President—Sharkey P.—28/3/94—Hospitality
4
Application for stay of order pending appeal to Full Bench—Applicant claimed that the declaration issued should be stayed as a
true interpretation of the award and agreement as matters of law was needed and whether the award or agreement were applicable,
also whether the Commission had jurisdiction under conference application to make the declaration raised question of law and
the method of interpretation of the award needed further examination—President found in the circumstances that as there was
an absence of argument from the Respondent, he was satisfied that balance of convenience lay with Applicant—Granted—Ralph
M. Lee Pty Ltd and Others v. M.E.W.U. and Another—No. 459 of 1994—^President—Sharkey P.—3/5/94—Oil and Gas
Extraction
application for stay of order re reinstatement and contractual entitlement pending appeal to Full Bench—^Applicant submitted that
there was a denial of natural justice or procedural fairness at first instance—Furthermore with regard to payment of monies,
as ordered, there was concern that it may not be recoverable if appeal was successful—President reiterated principles which
were to apply in applications for stay—^President found from evidence balance of convenience favoured Respondent—
Dismissed—Ascot Inn v. Parfitt R.—No. 475 of 1994—Sharkey P.—6/5/94—Hospitality

2

130

74 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
CUMULATIVE DIGEST—continued

SUPERANNUATION—
2
Appeal against decision of Commission (73 WAIG 1904) re payments of monies to a superannuation scheme on behalf of an
employee—Appellant argued the claim was governed by an Act of Parliament not an award, was not part of the contract of
services and membership of an old scheme was voluntary not mandatory—Appellant further argued Commission erred in finding
that the treatment of the employee with respect to his superannuation entitlement had been harsh and unfair—^Respondent argued
the rights and/or duties of employers and employees were in issue because the employer had a duty to notify the employee of
changes to the superannuation entitlements—Full Bench reviewed I.R. Act authorities and found once there was an implied
term that the employer was to inform its employees of changes in the superannuation terms then a complaint of its breach or
unfair treatment in relation to that contract plainly related to an industrial matter —Full Bench found the Commission could
act judicially in such case and that the order was within power—Full Bench found nothing to indicate the Commission misused
its advantage of seeing wimesses and it was open to find that the treatment of the employee was unfair—^Dismissed —H.L.L.S.
v. F.M.W.U.—Appeal No. 1124 of 1993—Full Bench—Sharkey P., Gregor C, George C.—17/12/93—Health Service
TALLIES—
Application to vary award re insertion of redundancy provision—Applicant argued that for an employee on the tally system the amount
paid for work during ordinary hours including over tally and waiting time should be the ordinary rate of wage received by that
person for redundancy payments—Respondent argued that the recognition of the actual rate received for tally workers was not
universal and that employees received sick leave, RDO's and workers* compensation at ordinary rates of wage and not the actual
rate—Commission found it appropriate to insert a provision regarding notification of closure and intended re-opening of
establishments and retrospectivity would not have any significant consequences for the industry—Granted in Part—M.E.I.U.
v. Action Food Bams (WA) Pty Ltd and Others—No. 897 of 1993—Beech C.—20/1/94 and 8/2/94—Meat and Meat Product
Manufacturing
TERMINATION—
2
Appeal against decision of Commission (73 WAIG 2086) re reinstatement without loss of entitlements on the grounds of unfair
dismissal—Appellant employer argued that the Commission, having identified the principles to determine the matter, failed to
apply them in coming to its decision and that it substituted its decision for that of the Appellant without any basis—Full Bench
reviewed authorities and found it was open to find on the evidence that in taking into consideration the employee's length of
service, experience and unblemished record, he was unfairly made redundant—Full Bench further found that the Commission
at first instance did not substitute its decision for that of the Appellant but made a judgement of unfair dismissal—Dismissed—
F.P.F.A.I.U. v. Jason Industries Ltd—Appeal No. 1103 of 1993—Full Bench—Sharkey P., Fielding C, Parks C.
22/12/93—Furniture, Houseware and Appliance Retailing
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that although he was told he was terminated due
to a re-organisation of the store and lack of retail experience, the real reason was due to the ongoing dispute between the
Respondents directors, including his father—Respondent argued that they wanted someone as sufficiently skilled as the outgoing
manager—Commission reviewed authorities and found on evidence that the Respondent had a managerial prerogative to operate
its business in the most efficient way possible and there was insufficient evidence to justify that termination was due to anything
other than restmcturing of the workplace—^Dismissed—Baker T.N.R. v. Platinum Music Pty Ltd—No. 1174 of 1993—Gregor
C.—7/1/94—Personal and Household Good Retailing
Applications for allegedly denied contractual entitlements and reinstatement on the grounds of unfair dismissal—^Applicant argued
that he was entitled to redundancy payments of four weeks' salary for each completed year of service and that if he had teen
allowed to work out his notice period it could have led to an offer of employment with the new owners—Respondent argued
there was no express provision for redundancy benefits and that the new owners had interviewed the Applicant and declined
to employ him—Commission reviewed authorities and found on evidence that redundancy payments were not an implied term
of the contract of employment—Commission further found on this concession of the Applicant and as the Respondent had not
since carried on any business reinstatement would be an exercise in futility—Dismissed—Brandler M.F. v. Southern Oceanic
Hotels Pty Ltd t/a Observation City Resort Hotel—Nos. 755 and 1292 of 1993—Fielding C.—15/12/93—Accommodation .
2
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.T.S.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore
Mining
Conference referred re claim for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
argued that employee was on annual leave when the incident occurred thus outside of working hours, had teen subject to
provocation and that the events were isolated—Respondent employer argued that employee had breached a Code of Conduct,
had caused serious injury which had warranted termination—Commission reviewed authorities and found on evidence that
assault of fellow employee occurred in a public place, that the Code did form an integral part of the employment contract and
therefore Respondent had discharged die onus of justifying decision to summarily dismiss employee—Dismissed—
A.E.E.F.E.U. v. Rottnest Island Authority—No. CR465 of 1993—George C.—22/12/93—Government Administration
2
Appeal against decision of Industrial Magistrate (73 WAIG 2728) re breach of order for reinstatement—Appellant argued, inter alia.
Industrial Magistrate failed to provide adequate reasons for judgement and that the totality of evidence established that the
employee had been re-employed as a track driver—Appellant fiirther argued Industrial Magistrate erred in saying the order could
not be frustrated by an employer saying "there is no work for you to do"—Respondent argued there was no duty to provide
work, the was unambiguous and the worker only drove trucks a after ban was imposed —Full Bench found work flexibility
clause in award could not be used to avoid obligation cost by the order and it was open on the evidence for the Industrial
Magistrate to find as he did—Dismissed—Waugh T.J. and M.B. v. F.P.F.A.I.U.—Appeal No. 1238 of 1993—Full
Bench—Sharkey P., George C., Parks C.—17/12/93—Forestry and Logging
Appeal against decision to terminate employment, application for full particulars of Respondents defence and application for extension
of time to lodge primary appeal—Respondent argued it had already been previously prejudiced by being unable to fill the vacant
position over two years pending action of proceedings—PSAB was not persuaded to exercise discretion to extend time—Tonts
M. v. Kalgoorlie Regional Hospital—Nos. PSAB 12 and 17 of 1992 and PSAB 21 of 1993—Public Service Appeal
Board—Negus €., Barker, Love—11/1/94—Health and Community Services
Application for reinstatement on the grounds of unfair dismissal—Applicant argued that nothing significant had occurred over the
period of the employment relationship which would have led his employer to develop any negative impression about him, that
the incident was isolated and minor—^Respondent argued inter alia, assault was severe, that it thoroughly investigate the matter,
it had a duty of care to its employees and dismissal was the only option open to it—Commission reviewed authorities and found
unfairness of summary dismissal was not established —^Dismissed—Kettle E. v. Go Go Go Pty Ltd—No. 1287 of 1993—Gregor
C.—6/1/94—Printing and Services to Printing
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant argued employee had attended work
at short notice rather than inconveniencing employer and that Respondent was partly responsible for her sleeping due to
airconditioning—Applicant further argued it was a single incident, another employee was not dismissed and there was a time
delay between incident and punishment—Commission reviewed authorities and found on evidence employee had not
consciously strived to meet its obligations and further justification arose from earlier conduct—Dismissed—F.C.U. and
Wormald Security Pty Ltd—No. CR464 of 1993—Parks C.—13/12/93—Property and Business Services
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TERMINATION—continued
Appeal against decision of Public Service Commissioner re termination of employee for continued ill health—Respondent argued
no case to answer and the ongoing incapacity of the Appellant to work at his assigned duties had frustrated the contract of
employment so that the operation of law had brought that contract to an end —PS AB reviewed authorities and found that appeal
totally lacked merit and there was no basis that he had been treated unfairly—Dismissed—Seghini R. v. Public Service
Commissioner—No. PSAB 25 of 1993—Public Service Appeal Board—Negus C., Beaver/Kaub—18/1/94—Government
Administration
Application for allegedly denied contractual entitlements —Applicant argued that he was owed three months salary as a redundancy
payment on the basis of a letter—^Respondent argued that Applicant misunderstood the arrangement that applied to
him—Commission found on evidence in favour of Respondent—Dismissed—Penson M. v. Bristile Ltd—No. 1161 of
1992—Parks C. 25/1/94—Ceramic Product Manufacturing
Application for reinstatement on the grounds of unfair dismissal—^Applicant argued that former proceedings had not revealed all that
was relevant to her claim and that the Commission in correctly assessed her claim—Respondent argued that the substance of
the application had already been heard and determined before the Commission and sought dismissal of the matter—Commission
found on evidence that Applicant had had ample opportunity to be heard previously, there was no new evidence therefore it
was satisfied that it was against public interest to afford Applicant an opportunity to prosecute her claim again—Dismissed—
Peters S. v. Penrhos College—No. 1426 of 1993—Parks C.—14/1/94—School Education
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that she had received
no criticism or complaints about her work performance and that company policy not to employ marriage partners was ignored
when she was engaged—Respondent argued that dismissal was a clear case of redundancy—Commission found that it was not
empowered to deal with equal opportunity legislation, that although there was some unfairness in the mode of communication
the re-organisation had led to the removal of many of the employee's duties and therefore decision to terminate was not harsh
or unfair—Dismissed—Emmerton J. v. Kone Cranes W.A. Pty Ltd—No. 1348 of 1993—Negus C.—27/1/94—Construction
Trade Services
Appeal against decision to terminate employment for alleged misconduct—Appellant argued that ignoring major defects was the
product of a genuine difference in qrinion and judgement from one examiner to another and that he was at all times true and
honest—Respondent argued that a frill investigation of events had been carried out and there was a possibility that criminal
charges would be laid—PSAB found that the Appellant on the balance of probabilities was guilty of conflict of interest engaged
in a private business without authorisation and falsely recorded non-existent defects for the cars he examined—PSAB fhrther
found Appellant's continued employment would be an affront to the integrity of the public service—Dismissed—Oosterwaal
CM. v. Public Service Commissioner—No. PSAB 26 of 1993—Public Service Appeal Board—Negus G, Devlin/Mathie—2/
2/94—Government Administration
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued employee refused
to acknowledge the seriousness of the complaints concerning his aggressive attitude in door-to-door work which might bring
the organisations name into disrepute—Commission reviewed authorities and found on evidence that Applicant was warned
that continued complaints could lead to dismissal and that Respondent had a right to protect its image in the
community—Dismissed—Rich K. v. Greenpeace Australia Ltd—No. 1511 of 1993—Beech C.—9/2/94—Interest Groups ....
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Respondent argued that employee's
conduct was uncompatible with her employment and had failed to adhere to rules and procedures—Commission reviewed
authorities and found on evidence that dismissal was summary and as the Applicant was guilty of unethical practices, she had
not discharged the onus of estabhshing her claim—Commission further ordered that liberty be reserved to Respondent and
summoned wimesses to apply for costs incurred in attending adjourned hearing—Ordered Accordingly—Sucic D. v. Woolley
and Associates—No. 904 of 1993—Beech C.—14/1/94—Real Estate Agents
2
Appeal against decision of Commission (73 WAIG 2731) re dismissed application for reinstatement on the grounds of unfair
dismissal—Appellant argued, inter alia, use of surveillance was unfair—Full Bench found it was open to the Commission to
find that the employer was rightly dissatisfied with the Appellant after her reinstatement and the wilful disobedience of lawful
and reasonable directions justified summary dismissal—Dismissed—Candelaria A.D. v. Avel Pty Ltd (Timezone)—Appeal No.
1409 of 1993—Full Bench—Sharkey P., Negus C, Beech C.—4/2/94—Recreational Goods Retailing
TAppeal against decision of Commission (73 WAIG 2747) re redundancy payments arising out of claim unfair dismissal and denied
contractual entitlements—Appellant argued Commission erred in allowing amendment to application without consent and in
not putting enough weight to evidence that there was no redundancy—Majority Full Bench found Appellant had been given
ample opportunity to put its case including its objection to the amendment and question of jurisdiction—Full Bench found ample
evidence of redundancy and further addressed jurisdictional point—Dissenting Commissioner considered Commission without
jurisdiction—Dismissed—A.M.I.E.U. v. Harris M.W.—Appeal No. 1335 of 1993—Full Bench Sharkey P., Fielding C, Parks
C.—25/1/94—Interest Groups
Conference referred re claim of redundancy payments—^Applicant union claimed that as a redundancy agreement existed between
the parties, redundancy payments should be made to 5 dismissed employees—Respondent argued that as no amendment was
made to Building Trades (Construction) Award 1987 for redundancy provision, no agreement for payments in the absence of
amendment existed and the document was only an indication of an award claim—Commission found on evidence that reasons
for termination of employees fell within agreed definition of redundancy—Granted—A.B.L.F. v. Sealrite Australia Pty Ltd—No.
CR500 of 1993—Beech C. —111/94—Construction Services
Application for reinstatement on grounds of unfair dismissal—Preliminary point re dismissal of application due to delay—^Applicant
argued that delay in filing application was contributed to by Respondent—Commission reviewed authorities and found that as
both parties contributed to delay there was insufficient grounds to dismiss application—Adjourned—Lucas P.E. v. City of
Wanneroo—No. 116 of 1993—George C.—11/2/94—Government Administration
Application for reinstatement on the grounds of unfair dismissal—^Applicant argued summary dismissal and denied opportunity to
explain situation—Respondent argued termination was the result of employee "brass plating", i.e. providing false information
which ordinarily resulted in summary dismissal in the industry—Commission reviewed authorities and found that by deliberately
misleading employer and asking subordinate to also mislead supervisor a breach in fidelity and good faith occurred and
termination was just—Dismissed—Janssan G.H. v. Rhone-Poulenc Rorer Australia Pty Ltd—No. 1318 of 1993—Fielding
C.—2X12/94—Pharmaceutical and Tbiletry Wholesaling
2
Appeal against decision of Commission (73 WAIG 3469) re declaration that there was jurisdiction to deal with a claim for
reinstatement on the grounds of unfair dismissal—Appellant argued Commission erred in finding the Respondent an employee
and that if an employee Commission lacked jurisdiction due to termination of contract—^Respondent argued Appeal was
incompetent as the initial proceedings were not finalised and no leave to appeal was given—Full Bench found Commission
had plainly made a determination of its jurisdiction as empowered by S.24 of the I.R. Act and the declaration did not alter its
nature—Dismissed—Totalisator Agency Board v. Fisher E.—Appeal No. 1645 of 1993—Full Bench—Sharkey P., Gregor C,
George C.—16/2/94—Gambling Services
Application for reinstatement on the grounds of unfair dismissal—Applicant sought not reinstatement but monetary compensation
with a letter of apology from Respondent—Respondent argued that application should be dismissed as through the change in
basis of claim the Commission lacked power to proceed and the claim was not prosecuted expeditiously—Commission found
on evidence that as no action was taken to finalise the matter and there existed no employer/employee relationship nor any future
possibility of one it lacked power to grant compensation—Dismissed—Vogel J. v. Observation City Resort Hotel-Radisson
Observation City Hotel—No. 1253 of 1993—Parks C.—22/2/94—Accommodation
Conference referred re claim for reinstatement without loss of wages and entitlements on the grounds of unfair dismissal—Respondent
argued employee failed to report for work, notify final shift of intended absence while on annual leave and failed to report for
work on resumption of work were the "final straw"—Commission found on evidence that termination was not a summary
dismissal for only two incidents—Dismissed—A.W.U. v. Aztec Mining Co. Ltd—No. CR499 of 1993—H alii well
SC.—2/3/94—Mining
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TERMINATION—continued
2
Appeal against decision of Commission (73 WAIG 2765) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued Commission did not find the dismissal proceedure unfair when that was consistent with the
evidence, erred in finding a transfer was offered and did not give sufficient weight to the its contrariness to an
award—Respondent argued any errors in findings were not large enough to flaw the decision—Full Bench reviewed authorities
and found substantial unfairness occurred because the dismissal would not have occurred had the award been complied with
and there was evidence of substantial regard for the employee's efforts and dedicated service—Upheld and Remitted—F.M.W.U.
v. Silver Chain Nursing Association—Appeal No. 1329 of 1993—Full Bench—Sharkey P., Halliwell S.C., George C.
—15/2/94—Hospitals and Nursing Homes
Conference referred re claim for reinstatement on the grounds of unfair dismissal—^Applicant union argued that employer had
misrepresented the import of a medical report—Respondent argued that due to employee's physical indisposition he was unlikely
to performance the full range of duties, despite a lengthy rehabilitation program period—Commission reviewed authorities and
found Applicant failed to establish employee's ability to adequately discharge all duties of the position and in the circumstance
the Respondent's conclusion that 'enough was enough' was reasonable—Dismissed—A.W.U. v. Hamersley Iron Pty
Limited—No. CR558 of 1993—Fielding C.—11/2/94—Metal Ore Mining
Application for reinstatement on the grounds of unfair dismissal—^Respondent argued that the employment contract provided area
for either party to terminate contract with 2 weeks notice and it had exercised this right in dismissing employee—Commission
found on evidence that as employee was aware of employer's dissatisfaction with work attitude and could not show that
procedural unfairness had occurred—Dismissed—Clancy J.A. v. The Owners, Esplanade Court—No. 1536 of 1993—Parks
C.—18/3/94—Accommodation
Application for leave to appeal against declaration in unfair dismissal—^Applicant claimed that appeal to Full Bench was incompetent
as leave to appeal finding had not been sought or granted as required under the Industrial Relations Act, 1979—Respondent
argued that leave to appeal finding should only be granted in exceptional circumstances and that the matters be dealt with
expeditiously so not to further delay the final determination—Commission found on evidence that form and substance of
Declaration of jurisdiction had the character of a finding and granting leave would create further and unnecessary delay whereas
refusal would not prejudice the Applicant—^Dismissed—T.A.B. v. Fisher E.—No. 163 of 1993—Parks C.—17/3/94—Gambling
Service
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant claimed that no proper
hand-over was done by predecessor and as there was no one available on hand to turn to for guidance or advice had approached
Guild President with this concern—^Respondent argued that termination was result of employee's failure to work to specific
work requirements—Commission found on evidence that employee was unfairly dismissed but viewed reinstatement as
unfeasible as both parties had entered into the employment contract on false assumptions, however found that contractual
entitlement of overtime not taken as time in lieu be paid—Declared Accordingly and Granted in Part—Salmon C.E. v. Curtin
University Student Guild—No. 524 of 1992—Negus C.—10/3/94—Publishing
Application for extension to time to register unfair dismissal application—^Applicant claimed that the days for filing application have
been limited under new amendment in Section 29(2) and extension of time was needed to register primary application—
Applicant further claimed that as time limit was "arbitrary". Commission should deliver "natural justice" for individual
circumstances by extending time—Commission reviewed authorities and found that the provisions which allowed extension
of time had no application to the proceedings of an unfair dismissal claim and was without jurisdiction to grant extension of
time—Dismissed—Richardson EJ. v. Cecil Bros Pty Ltd—No. 27 of 1994—Fielding C.—14/3/94—Footv/are Retailing
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that termination was harsh, oppressive and
unfair—Commission found at first instance that the dismissal was wrongful as termination was not in accordance with
employment contract and award —Commission reviewed Undercliffe Case and found on evidence that actions of employer were
harsh and unfair and dismissal was unjustified—^Declared and Ordered Accordingly—Parfitt R. v. The Ascot Inn—No. 115 of
1994—Beech C.—11/3/94—Building Structure Services
2
Appeal against decision of Commission (74 WAIG 362) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant claimed that Commission had erred in its findings when it dismissed claim on grounds of failure to
demonstrate that dismissal was harsh or oppressive—Appellant argued application was filed under old legislation where only
unfairness needed to be proven —Full Bench noted amendments to legislation which inserted words "harshly, oppressively
or" in front of word "unfairly", and found Commission had correctly applied the test of "Undercliffe Case" when it found
Appellant had not been unfairly dismissed—^Dismissed—Rich K.N. v. Greenpeace Australia Ltd—No. 187 of 1994 —Full
Bench—Sharkey P., Coleman C.C., Kennedy C.—29/3/94—^Environmental Protection
2
Appeal against decision of Commission (73 WAIG 3478) re dismissed claim for reinstatement on the grounds of unfair
dismissal—Appellant argued that Commission at first instance had failed to find dismissal was unlawful, by failing to take into
account relevant considerations which therefore constituted an error of law—Full Bench considered question of whether the
position in relation to purported termination while person was on sick leave was different from purported termination while
person was on annual or long service leave—Full Bench having reviewed authorities and award, noted that there was no authority
in award to amend or remove an employees entitlement to sick leave once it has been approved for a quantified period—Full
Bench found notice to terminate contract was unlawful and invalid as its effect was to deprive Appellant of an accrued benefit,
thus dismissal was unfair—Upheld and Remitted—^Reynolds I.I. v. Swift and Moore Pty Ltd—Appeal No. 1502 of 1993—Full
Bench—Sharkey P., Gregor C, Parks C.—21/3/94—Liquor Wholesaling
2
Appeal against decision of Commission (73 WAIG 2754) re dismissed unfair dismissal claims—Appellant argued Commission
wrongly refused to receive evidence regarding selective re-employment and events subsequent to dismissal—Full Bench
reviewed authorities and found the Commission was required to consider whether the dismissals as a process were fair and not
the decision only to terminate in isolation—Full Bench found Commission did not consider the dismissals but the notices of
dismissal and events leading to them—Full Bench further found belief of a right to strike was a relevant consideration and it
was open to conclude that the employees chose to strike rather than going to the Commission without offending section 26(3)
of the I.R. Act—Upheld and Remitted—C.M.E.T.S.W.U. and Others v. R.R.I.A.—Appeal No. 1394 of 1993—Full
Bench—Sharkey P., George C., Parks C.—16/3/94—Metal Ore Mining
Conference referred re claims for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant union
claimed three employees were misinformed by management that their contracts were on-going not temporary which breached
provisions of General Order as no provisions existed in award for fixed term contracts other than for paternity leave—Respondent
argued that employees were validly employed on fixed term contracts which were not renewed at end of the term and that the
claim was not an attempt to avoid obligation under Redundancy General Order—Commission reviewed authorities and found
on evidence that as the three employees had been employed on bona fide temporary contracts which had come to an end in
accordance with terms and proper application of award—^Dismissed—F.M.W.U. v. The Board of Management, Royal Perth
Hospital—Nos. CR462 and 556 of 1993—Gregor C.—9/3/94—Hospitals and Nutsing Homes
Applications for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—
Applicants had filed similar applications before the Commission previously and there was a current application before the
Industrial Appeal Court awaiting new developments—Commission reviewed authorities and found on evidence that there had
been a time lapse of 7 1/2 years from date of termination and that the company was in liquidation—Commission further found
that the claim for unspecified costs was not supported by any detail and that there was no basis upon which the Commission
ought proceed with this matter—^Dismissed—Michael S. (Dr) and Another v. Ridgeway B.W. and Others—Nos. 1508 and 1509
of 1993—George C.—23/3/94—Electronics
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Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—Applicant argued that she was
terminated after she raised the issue of the CEO's tactile habits on her person and that there was nothing in her employment
record with the company that would justify the position it had taken—^Respondent argued that employee was only temporary
and the relationship was discontinued because her work was not up to standard—Commission reviewed authorities and found
that it preferred the evidence of the Respondent to that of the Applicant and that there was a personality conflict between the
and had not discharged the onus of establishing her claim—^Dismissed—Brock L. v. United Farmers Co-operative Company
Limited—No. 1652 of 1993—Gregor C.—6/4/94—Importing
Application for reinstatement on the grounds of unfair dismissal—Respondent argued that employees' services were terminated due
to a decline in sales and a recent loss of business caused a reassessment of financial position—Commission found on evidence
that Applicant was made redundant due to loss of business and Applicant did not demonstrate the retention of other person was
unfair—Dismissed—Gandy J. v. E.R.T. Explosives Aust Pty Ltd—No 1385 of 1993—Beech C.—14/4/94—Explosive
Manufacturing
Application for reinstatement without loss of entitlements on the grounds of unfair summary dismissal—^Applicant argued that he
was not given four weeks notice —Respondent argued that it was custom and practice as well as an implied term in the
Applicant's contract of employment that payment be made in lieu of notice—Respondent further argued that employee was
terminated as he had breached his fiduciary duty and trust with the Respondent over failure to produce documents in relation
to a summons before the Commission against a former employee—Commission reviewed authorities and found on evidence
that requests were lawful and that the manner of dismissal although not summary was less than satisfactory, the events led to
a breakdown in the Respondent's confidence of the employee and that therefore dismissal in this instance was not
unfair—Dismissed—Fahey T. v. Westralian Sands Limited—No. 1171 of 1993—Beech C.—14/4/94—Mining
Application for unfair dismissal—Question of rightful employer answered in the positive towards Respondent—^Applicant argued
alleged misconduct of selling cosmetic "tester" against wishes and policy of client store was condoned by Respondent—
Respondent opposed order for reinstatement as Applicant had been employed to work in particular client store and as Applicant
was now not acceptable, to client, it did not have a position available for Applicant—^Furthermore previous position of Applicant
had been filled—^Commission from evidence submitted and cases cited found that the Respondent had failed to protect its
employee when action was taken by a third party and had unfairly exercised it right of dismissal—Commission reiterated relief
for an unfair dismissal and primary purpose of section 29 was reinstatement, and, noted that the relationship between the parties
was not irretrievably broken down so as to nullify any possibility of restoring a working relationship—Commission further noted
that argument of position being filled was not a barrier to an order for re-employment without loss of contractual
entitlements—Ordered Accordingly—Sparkes S. v. Lancaster Group Pty Ltd—No. 169 of 1994—Beech C.—22/4/94—Retail
Application for reinstatement on the grounds of unfair dismissal—^Applicant claimed that dismissal was summary as services were
terminated without prior notice and no opportunity to retain employment was offered—^Applicant further claimed that no
warnings were given of performance needing improvement—^Respondent argued that termination was due to unsatisfactory
performance as a supervisor after repeated warnings and a 3 month probationary period and was not summary as employee had
received monetary benefits of normal termination plus monies for compensation of lack of notice—Commission found on
evidence that employee was ill-equipped to perform supervisory role but as minimal improvements were made during 4 month
probation period the employer acted fairly—Dismissed—King P.R. v. Tempo Services Pfy Ltd t/a Tfempo Cleaning Service—No.
956 of 1993—Parks C.—26/4/94—Cleaning Services
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant claimed that termination
occurred when he was on woricers compensation and that the reasons stated in dismissal letter woe not stated in separation
certificate, which only stated misconduct as reason for termination—Respondent argued that termination resulted from continued
complaints from clerical staff and supervisors after employee had been previously warned—Commission reviewed authorities
and found on evidence a deterioration of Applicant's work performance had occurred and that with the frequent warnings about
behaviour Applicant should have been aware of threat of employment—Dismissed—Metin D. v. The Owners of Stratford on
Swan Strata Plan 7322 T/F Spira Pty Ltd ACN 008922425 t/a City Waters Lodge—No. 107 of 1994—Gregor
4

Claim re breach of union rales over failure to assist in legal action—^Applicant claimed that after initial dismissal claim was settled,
union offered future services which he sought but found union had done nothing about the claim and later had lost the
file—^Applicant further sought leave to re-open matter for orders of back-payment of monies over loss of file and loss of finances
over unretumed phone calls, petrol used and paid financial membership fees—President found on evidence that the union had
dealt with the matter in an unsatisfactoiy manner and that the continual ignoring of phone calls was seen as misconduct but
as union had elected new representation and was willing to assist member the initial complaint was allowed to be
investigated—President further permitted Applicant's claim to re-open application but confined ordets on the knowledge that
the union would promptly consider member's employment claim—k>rdered Accordingly—Cannell P.J. v. F.L.A.I.RU.—No.
385 of 1994—President—Sharkey P.—4/5/94—Accommodation, Cafes and Restaurants
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal and contractual entitlements—^Applicant
argued that Respondent failed to advise him of his shortcomings, that he was not given an opportunity to address any allegations
and was denied natural justice—^Applicant further argued that in the event that Commission declined to make such Orders, it
should declare that the Applicant was unfairly dismissed but entitled to reasonable notice of six months or wages in lieu of
notice—Respondent argued that there was a long delay between the dismissal and the lodging of the application and that
employee was terminated due to gross financial mismanagement—Commission reviewed authorities and found on evidence that
constructive notice was given through pay in lieu of notice and that it was not appropriate in this instance for the Commission
to interfere in the decision to terminate the contract of employment—^Dismissed—Hunter V.E. v. Beagle Bay Community
Inc—No. 1501 of 1992—Gregor C.—23/12/93—Community Services
Application for reinstatement without loss of entitlements on the grounds of unfair dismissal—^Applicant argued that prior to her
suspension she was not given the opportunity to be heard or given reasonable notice of the meeting to discuss serious
issues—Respondent argued that termination was due to conflict and refusal to discuss issues of concern when requested by the
Management Committee—Respondent further argued that changes to the I.R. Act meant that the application was incompetent
as it was not made within the time specified in S29(bXl) of the Act—Commission reviewed authorities and found on evidence
that Applicant was entitled to have the allegations put to her and to have legal representation—Further that Respondent did not
try and identify the steps that needed to be taken to improve the situation and therefore failed to comply with the disputes
procedure which was a breach of contract and therefore dismissal was unfair—Granted—Marshall L. v. Geraldton Sexual Assault
Referral Centre—No. 1461 of 1993—Gregor C.—13/4/94—Community Services
'Appeal against decision of Full Bench (73 WAIG 2007) in appeal re Commission order that Respondent employer pay compensation
to former employees—^Industrial Appeal Court found that the appeal effectively invited it to re-consider the line of cases
beginning with Pepler's Case in which it had held Commission had no jurisdiction to make orders for compensation to unfairly
dismissed workers who are not also re-employed—IAC found Pepler's Case to be of comparatively long standing, to have been
decided after careful consideration and a thorough examination of the question—Further, Pepler's case is not obviously or
manifestly wrong, the principle established by it does not go against principles established elsewhere in Australia, there has
been ample opportunity for Parliament to change the law and there is need for certainty and continuity in this area of law—IAC
found that even if it were to different from that reached in Pepler's case should be preferred, that would not be a sufficient ground
to overrule an important and long standing judicial precedent—Dismissed—F.M.W.U. v. Nappy Happy Hire Ply Ltd t/a Nappy
Happy Service—IAC No. 17 of 1993—^Industrial Appeal Court—Kennedy J (President), Franklyn and Anderson
J.J.—14/4/94—Laundry and Drycleaners
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CUMULATIVE DIGEST—continued
TERMINATION—continued
Application for reinstatement on the grounds of unfair dismissal—Applicant claimed that due to services terminated without notice,
an immediate vacating of accommodation and an absence of paid benefits the termination was summary—Respondent argued
that the dismissal was warranted as the employee ignored safety procedures and consequentially jeopardised the safety of other
employees after previous warning—Commission found on evidence that employer's failure to seek employee's response was
procedurally unfair but adequate cause existed to justify termination—Dismissed—Price G.A. v. Dominion Mining Ltd—No.
1448 of 1993—Parks C.—18/5/94—Metal Ore Mining
Application for reinstatement on the grounds of unfair dismissal and declaration as to validity of dismissal—Applicant agued that
application could not be caught by the time limit because this would have the effect of depriving him of an existing vested
right—^Respondent argued that changes to Section 29(lXb)(i) of the I.R. Act should include a temporal limit and which should
be construed to give common sense effect to the intention of the legislature to restrict the ability to raise such claims through
the time limit of 28 days after dismissal —Commission reviewed authorities and found on evidence that there was no warrant,
either express or implied, which could lead to a construction that the right of referral which existed prior to amendment had
been disposed of or curtailed by the imposition of the limit—Commission further found that a claim of unfair dismissal by an
employee dismissed before 1 December 1993 can be referred to the Commission by right irrespective of the time limit—Reasons
Issued—Durham T. v. W.A.G.R.C. t/a Westrail—No. 177 of 1994—Kennedy C.—10/5/94—Rail Transport
Conference referred re claim for reinstatement on the grounds of unfair dismissal for serious misconduct—^Respondent argued that
employee had physically assaulted a patient as well as further allegations of mistreatment which were subject to criminal
investigation and that these had led to the termination of employment—Commission reviewed authorities and found that it
preferred the evidence of the Respondent to the Applicant, that adequate opportunity was given to the employee to respond and
that the employer was left with no option but to make a decision on the information before it—Dismissed—F.M.W.U. v. The
Board of Management, Quadriplegic Centre—No. CR512 of 1993—Gregor C.—19/5/94—Health Services
Conference referred re claim for reinstatement on the grounds of unfair dismissal—Applicant union claimed that employee's actions
were a result of trauma suffered following an incident after work—Respondent argued that employee's initial and subsequent
actions leading to termination were seen as premeditated theft and were not a result of trauma—Commission reviewed authorities
and found on evidence that as the Respondent's decision was based on current evidence it was entitled to conclude that the
trauma was not a relevant factor and the behaviour of the employee was against the duties and responsibilities stated in
contract—Dismissed—M.W.U. v. The Board of Management, Royal Perth Hospital—No. CR38 of 1994—Gregor
C.—27/5/94—Health Services
TRANSFER—
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal
to Full'Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of
1993 —Parks C.—11/2/94—^Accommodation
Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant
union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation—
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision
cannot be shown to benefit the Department—^Arbitrator noted fundamental question to be answered was whether transfer was
for genuine reasons related to work and organisational requirement or whether in fact it was for disciplinary reasons—^Arbitrator
found from evidence submitted that no case had been made out to distinguish personal circumstances of incumbent from other
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's
function are spread across nine regions throughout the State—^Furthermore, Arbitrator found that as decision was not in breach
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of
1993 —Public Service Arbitrator—George C.—9/5/94—Public Service
Claim re refusal to transfer employee to permanent position—Applicant union argued that the custom and practice in offering
permanent positions to casual employees with the longest casual service was not applied to the employee, which was harsh and
unfair—Respondent argued that the opinion of the management was that the employee "skylarked and mucked around" too
much—Commission reviewed authorities and found on evidence that whilst there was no agreement between the parties as to
custom and practice, the employee had not been warned about her conduct which was unfair—Commission further found that
although employee had reluctantly accepted another full time position, that Respondent should offer to her the next available
full time permanent position in the boning room—Granted—A.M.I.E.U. v. E.G. Green and Sons Pty Ltd—No. CR75 of
1994—Beech C.—13/4/94—Meat and Meat Product Manufacturing
:
TRAVELLING—
Application for declaration re introduction of staggered commencement times for employees in transport services—Applicant argued
that it should not have to pay overtime when shifts did not last beyond eight hours and proposed changes to starting times to
accommodate the need to provide adequate bus services at each change of shift—Respondent argued that any changes should
be part of an enterprise bargaining agreement and that the absence of an employee working night shift could give rise to safety
problems—Commission found proposed arrangements were consistent with Wage Fixing Principles and the award and there
was no evidence of ulterior motives—Granted—A.W.U. v. Hamersley Iron Pty Limited—No. 1436 of 1993 —Fielding
C—22/12/93—Metal Ore Mining
Application to vary award re Away From Home and Meal Allowances—Parties sought increases to reflect similar changes in the
Public Service and also for work away from the depot or station when notice was not given—Commission found that the award
itself contained a provision requiring the allowances to be adjusted and that taxi fares had increased—Granted—A.R.U. v.
W.A.G.R.C. and Cithers—No. 1537 of 1993—Fielding C.—31/1/94—Rail Transport
UNFAIR DISCREPANCY—
Claim re dispute over decision of domestic promotion appeal tribunal to decline to hear a promotion appeal—Public Service Arbitrator
found that Applicant was a holder of a public office by virtue of a statutory instrument of appointment but not engaged under
a contract of employment and therefore the decision of the tribunal was correct—Dismissed—C.S.A. v. P.S.A.—No. PSA CR13
of 1994—Public Service Arbitrator—Fielding C.—18/4/94—Government Administration
UNIONS—
Application for orders re breach of union rules over union general election—Applicant argued that the President exceeded his powers
in an earlier consent order, that candidates were unfinancial members and sought orders for new election—President found that
part of the application was by way of an indirect appeal only permissible to be made to the Industrial Appeal Court—President
found one member had not resigned, other nominated candidates were eligible for nomination and no irregularity in the
election—President refused amendment to application as being unjust and made various procedural orders—Dismissed—
Newton E.G. v. Aliens S., Secretary, W.A.T.A.E.A and Others—No. 1351 of 1993 —President—Sharkey P.—8/12/93—
Unions
Application for orders re compliance with union roles over the business and management of the union remitted to President from
AC (73 WAIG 3308) to determine, inter alia, whether industrial officers were organisers and re-consider whether resolutions
of Committee of Management were null and void—Respondents argued there was no jurisdiction to correct past
breaches—President found he should delete the particular declarations and orders made originally—Ordered Accordingly—
Drake M.A. v. Carter L.B. and Others—No. 1053, 1478, 1479, 1529 of 1991 and 127 of 1992—President—Sharkey
P.—25/1/94—Interest Groups
Conference re transfer of employee from day to night shift—Commission found that Applicant union was entitled to enrol employee
and take action on its behalf —Commission had jurisdiction—Commission found Respondent should be granted leave to appeal
to Full Bench and gave reasons therefore—Ordered Accordingly—M.W.U. v. Burswood Management Limited—No. C547 of
1993 —Parks C.—11/2/94—^Accommodation
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CUMULATIVE DIGEST—continued
UNIONS—continued
'Application for stay of order until question of Commission's jurisdiction is determined in related Supreme Court matter—Applicant
argued serious issue to be tried as Respondent had no standing to apply for a conference, as it (the Applicant) had writs of
certiorari and mandamus against the Commission, constituted by a Full Bench, seeking to have quashed a decision of the Full
Bench which authorised an amendment to the rules of the Respondent union—President noted law to be applied to stay of
proceeding and found balance of convenience favoured no stay of operation so that Commission is free to proceed with
conciliation or if necessary arbitration which may result in matter being resolved thus causing no detriment to the
Applicant—Furthermore President found rules of Respondent union as a result of Full Bench's decision were valid and binding,
and not in suspension pending the decision of the Supreme Court—Dismissed—Burswood Resort (Management) Limited v.
L.H.M.W.U.—No. 229 of 1994—President—Sharkey P.—28/3/94—HospitaHty
Application for alteration of rules re name and constitution—Full Bench was satisfied that the Applicant had complied with the
provisions of the I.R. Act and in particular s.62 and that less than 5% of members objected to the changes—Granted—F.C.U.—
No. 1305 of 1993—Full Bench—Sharkey P., Negus C, Parks C.—1/12/93—Unions
'Appeal against decision of Full Bench (73 WAIG 544) re dismissed appeal against decision of Commission not to vary award to
insert Recognition of Conscience clause—Appellant argued Full Bench failed to give proper consideration to its rights and
beliefs which the Appellant considered were enshrined in S.l 16 of the Commonwealth Constitution—IAC reviewed authorities,
S.96B of the I.R. Act and found the Commission had not ignored the religious rights of the Appellant but weighed them against
the Statutory rights given to unions and that the decision was entirely consistent with the objects of the I.R.
Act—Dismissed—Concept Products v. F.P.F.A.I.U.—IAC Appeal No. 7 of 1993—^Industrial Appeal Court—Kennedy J.,
Rowland J., Franklyn J.—21/1/94—Furniture Manufacturing
Applications for joinder to four awards—Applicant union claimed that decision made by Full Bench had amended union's name and
constitution rules and gave it constitutional coverage for employees under the four awards—Applicant further opposed the
adjournment as a means of a defacto stay already refused by the Supreme Court—Respondent sought adjournment as
proceedings were before Supreme Court which challenged the veracity of the Full Bench decision and if not adjourned would
undermine the expedited hearing process of the Supreme Court—Commission considered on balance, that the applications would
be adjourned until last date of Supreme Court proceedings and it would not deprive nor prejudice either union or
employees—Adjourned—F.M.W.U. v. Imperial Hotel and Others—Nos. 139, 143, 145 and 147 of 1994—Fielding
C.—31/3/94—Accommodation, Cafes and Restaurants
'Claim re breach of union rules over failure to assist in legal action—Applicant claimed that after initial dismissal claim was settled,
union offered future services which he sought but found union had done nothing about the claim and later had lost the
file—Applicant further sought leave to re-open matter for orders of back-payment of monies over loss of file and loss of finances
over unretumed phone calls, petrol used and paid financial membership fees—President found on evidence that the union had
dealt with the matter in an unsatisfactory manner and that the continual ignoring of phone calls was seen as misconduct but
as union had elected new representation and was willing to assist member the initial complaint was allowed to be
investigated—President further permitted Applicant's claim to re-open application but confined orders on the knowledge that
the union would promptly consider member's employment claim—Ordered Accordingly—Cannell P.L v. F.L.A.I.E.U.—No.
385 of 1994—President—Sharkey P.—4/5/94—Accommodation, Cafes and Restaurants
'Application for orders re financial membership, compliance with union rules and enquiry into election—Applicant claimed that as
the 11 individual Respondents were in arrears for more than the 3 months and one day as required by the rules then they were
not deemed as financial members and lost all membership privileges, included the right to nominate and the election was
invalid—Respondents argued that as the members were not in arrears at the date of close of nominations their nominations and
elections were valid—President reviewed rales and found that Respondents were at the time of nominations financial members
as defined in the rules and the arrears paid were also in accordance with union rules —Dismissed—Carter J.J. v. Fry E.L. and
Others—No. 186 of 1994—President—Sharkey P.—20/4/94—Unions
Conference referred re claim for recruitment of members—Applicant union claimed members had been enrolled by Respondent union
and wanted the exclusive right to recruit persons qualified as floor coverers—^Respondent argued preliminary point that under
amendments of section 72A of the Act the application should be heard by Full Bench not the Commission as an inconsistency
between jurisdiction existed and the matter did not deal with employer/employee relationship but between two
organisations—Commission found that an inconsistency arose as the matter dealt with confirmation of status quo and section
72A dealt with direction to change right to represent industrial interest and the preliminary point failed—Commission reviewed
authorities and further found that Applicant's case needed more evidence relating to particular people and their employment
as floor coverers to establish proper work classification and union coverage—Dismissed—F.P.F.A.I.U. v. B.L.F.—No. CR369
of 1993—Beech C.—13/1/94 and 21/4/94—Building Completion Services
Application for alteration of rules re membership—Applicant sought to remove the exclusion in its rales in terms of coverage in
favour of the WAPNA in order to implement an agreement—Full Bench reviewed the I.R. Act, in particular Sections 6,55 and
62, and found that the deliberate creation of overlapping by agreement between the Applicant union and the WAPNA, created
to bring about harmony and promote goodwill in industry which was consistent with the objects of the Act—Granted—A.N.F.—
No. 485 of 1989—Full Bench—Sharkey P., Halliwell S.C., Negus C.—19/4/94—Unions
Application for alteration of union rules re constitution—CSA and State ANF unions objected to application as an overlapping of
membership coverage would occur—Full Bench reviewed authorities and union rules and found that the alteration to rules and
found that the alteration to rule 5(b) was consistent with the objects of the Act—Granted—W.A.P.N.A.—No. 660 of 1991—Full
Bench—Sharkey P., Coleman C.C., Negus C.—12/5/93—Health Services
Application for order re right to exclusive representation of employees pursuant to Section 72A—Respondent company argued that
efficient industrial relations practices be in place and that the enterprise be guaranteed single union status prior to establishment
of plant—Minister for Labour Relations sought and was granted leave to intervene to support the Application—Intervening
union argued that application should be adjourned to allow it to process a similar application and have the Full Bench determine
which union should have exclusive coverage—Full Bench reviewed authorities and found on evidence that the nature of the
enterprise appears to lend itself to the Applicant given the desire to maintain the same workplace culture and that agreement
had been reached on terms and conditions of employment to enable the enterprise to be established—Full Bench further found
that membership rules overlapped between the Applicant and the Intervening Union which could lead to demarcation and referred
matter to President for consideration of any rule changes—Granted—M.E.W.U. v. Coflexip Asia Pacific Pty Ltd and Others—No
469 of 1994—Full Bench—Fielding A/P., Coleman C.C., George C—1/6/94—Plastic Product Manufacturing

VICTIMISATION—
Appeal against decision of Commission (73 WAIG 1878) re order for re-employment of unfairly dismissed employees—Appellant
argued Commission had misconstrued the basis for the dismissals and its motivation, wrongly excused the employee's refusal
to give undertakings not to take unauthorised absences and that the order was against the basic principles of contract
law—Respondent argued absence from work for one day for strike or any other reason did not entitle the employer to terminate
the contract—Respondent further argued Appellant had elected not to terminate employment for breach of contract, the failure
to give an undertaking was not a breach of the contract—Full Bench reviewed authorities and found the question was not whether
there was a wrongful dismissal but whether it was unfair—Full Bench found the Commission was entitled to find that the failure
to give the undertaking sought was the reason for the dismissal, that the undertaking sought was so wide in its terms that it
was unfair to dismiss its employees for refusing to give it and that as a matter of law the employees could not be compelled
to give it—Full Bench found discriminatory treatment added to the unfairness—Dismissed—R.R.I.A. v. C.M.E.TS.W.U. and
Others—Appeal No. 1030 of 1993—Full Bench—Sharkey P., Coleman C.C., Halliwell S.C.—17/12/93—Metal Ore
Mining
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CUMULATIVE DIGEST—continued
VICnMISATION—continued
Application against decision of Department re the transfer of position and officer to location outside metropolitan area—Applicant
union claimed transfer had been effected for disciplinary reasons and procedures followed constituted victimisation—
Furthermore position was not identified as subject to transfer when officer was employed and when viewed overall decision
cannot be shown to benefit the Department—Arbitrator noted fundamental question to be answered was whether transfer was
for genuine reasons related to work and organisational requirement or whether in feet it was for disciplinary reasons—Arbitrator
found from evidence submitted that no case had been made out to distinguish personal circumstances of incumbent from other
persons in Professional Division of Department, for whom transfer of location is always a possibility given Department's
function are spread across nine regions throughout the State—Furthermore, Arbitrator found that as decision was not in breach
of Departmental or Public Service Commission policies and guidelines, or of legislative obligations application did not warrant
intervention of employers right to transfer—Dismissed—C.S.A. v. Commissioner, Public Service Commission—No. P63 of
1993 —Public Service Arbitrator—George C.—9/5/94—Public Service
WAGES—
Application to vary award re Minimum Rates Adjustment, Classifications and Junior Rates—Parties sought changes to payments
in line with Special Case provisions—Commission found that variations as sought should issue—Granted—M.W.U. v. Lady
Gowrie Child Centre (WA) Inc.—No. 1528A and C of 1990—Coleman C.C.—16/12/93—Child Care Services
'Review of National Wage Case Decision October 1993—All parties advocated to varying degrees that Commission should give
effect to National Wage Decision—CICS found inconsistencies in Principles arising from National Wage Decision and
deficiencies when Principles are applied under state legislation which has different provisions to the federal legislation under
which Principles originally formulated—CICS found it was constrained from amending Principles to cater for areas of concern
because of the distinction between giving effect to National Wage Decision "in such manner and subject to such conditions
as the Commission considers appropriate" as allowed by Section 51(2) of Act and giving effect to something which contains
materially different provisions—CICS issued a final order giving effect to National Wage Case on the condition of it operating
for a finite term because of its reservations about the operation of the Principles and the continued maintenance of strict Wage
Fixing Principles and gave reasons therefore—CICS further issued a Statement re its concerns and Supplementary Reasons over
issuance of order on operative date—Ordered Accordingly—On Commissions Own Motion—No. 1457 of 1993-—Commission
in Court Session—Coleman C.C., Halliwell S.C., Fielding C, Gregor C, George C.—24/12/94—All Industries
Application to vary award by inserting an Appendix "Award Restructuring" pursuant to SEP—Both parties sought some variation
and based claims and counterclaims on the "National Position"—Commission reviewed parties positions and found, having
regard to the equity, good conscience and substantial merits of the case, it allowed decisions to be reached on a number of issues
on an interim basis and the remainder relisted to enable a proper decision be made—Commission determined operation of
Appendix, streams of employment classification structure and disputes, rates of pay, training and operative date—Ordered
Accordingly—O.P.P.D.U. and Others v. Minister for Health and Others—No. 235 of 1993—Beech C.—6/10/93—
Construction
Applications to vary award including June 1991 SEP Adjustments, cancel awards and orders—Parties sought changes to awards due
to registration of an enterprise agreement and to modernise conditions of employment applying to employees employed in the
engineering trades of the Respondent—Parties further sought to incorporate a new classification and wage structure which
allowed for cross trade training—Commission was satisfied that the variations sought complied with the Structural Efficiency
Principle and granted a retrospective date of operation—Granted—Minister for Water Resources and Others v. M.E.W.U. and
Others—Nos. 1019, 1020, 1021 and 1079 of 1992—Fielding C.—20/12/93—Government Administration
Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified
another pay level—Commission found claim fell within State Wage Principles —Granted—Hamersley Iron Pty Limited v.
A.W.U. and Others—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining
Application to vary award re increase in rates of pay—Respondent argued as a preliminary point that the application was not made
by or on behalf of the Applicant in accordance with its Rules and therefore was not a valid application—Commission reviewed
authorities and found that it would be prverse to read the Applicant's rules as preventing it from appointing anyone other than
the Secretary to represent it in proceedings before the Commission and that the State Council of the union had authorised named
officers to sign applications to Industrial Tribunals—Commission further found that amendments sought fell within the Safety
Net Adjustment Principle and that there were no special circumstances to warrant retrospectivity—Granted in Part—
L.H.M.W.U. v. Gay-Dor Plastics Ltd and Others—No. 1600 of 1993—Fielding C.—14/3/94—Plastic Product
Manufacturing
Application to vary award re new classification and increased wage rate—Parties agreed that new classification intended to facilitate
with introduction of new locomotives where employees were required to undergo intensive training and increased wage rates
for Level 1 a result of administrative tidying up exercise and an increase in administrative work—Commission found that new
classification involved a significant net addition to work value which warranted a higher rate of pay and should be increased
to conform with other rates found in award—Granted—Hamersley Iron Pty Limited v. C.M.E.T.S.W.U.—No. 46 of
1994—Fielding C.—24/3/94—Iron Ore Mining
Applications to vary awards pursuant to Arbitrated Safety Net Adjustment Principle—Hon Minister for Labour Relations and Hon
Minister for Works sought and were granted leave to intervene—Respondent employer argued that the award was not eligible
to receive the $8.00 safety net adjustment under the Principle as the MRA had not even teen commenced—Commission was
satisfied that the conversion of the award to a minimum rate and supplementary payment configuration was as a direct
consequence of the implementation of the September, 1989 State Wage Decision and therefore was sufficient to bring the award
within the minimum configuration required by the Principle—Commission further found that site allowances not ratified or
determined by the Commission were available for absorption and variously ordered appropriate date of operation—Ordered
Accordingly—C.M.E.T.S.W.U. v. Adsigns Pty Ltd and Others—Nos. 1696, 1700 and 1701 of 1993—Beech C.—1/3/93—
General Construction
Application to vary award re Skill Based Classification Structure—Applicant argued that the award should be amended from date
of operation that is allowable and closest to the Federal date of operation—Respondent argued that whilst a nexus existed it
had been limited to providing for parallel terms and conditions—Commission found on evidence that nexus per se was no longer
an acceptable basis upon which to grant claims, that processes required by the Commission were only completed shortly before
the Notice of Hearing and ordered date of operation to reflect that—Granted in Part—W.A.C.A.T.I.U. v. Regalia Craft and
Others—No. 1651 of 1993—Parks C.—9/3/93—Clothing Manufacturing
Application for variations re wage increases—Parties claimed that applications were pursuant to Minimum Rates Adjustment
Principles to provide $16.00 per fortnight wage increase applied across classifications in the four applications—Leave to
intervene was sought by Miscellaneous Workers' Union but after discussions and stated understandings with parties, intervention
was not pursued—Commission considered submissions and found that as the 1st minimum rates adjustment would be finalised
before second adjustment the wage increases sought should be endorsed—Granted—F.L.A.I.U. v. Sheraton—Perth Hotel and
Others—Nos. 013, 014, 015 and 016 of 1994—Kennedy C.—21/4/94—Accommodation, Cafes and Restaurants
Claim re dispute over establishment of an enterprise award—Applicant union sought improvements in conditions and wages through
enterprise bargaining—^Respondent sought leave to be represented by counsel for the purpose of arguing that the Commission
did not have jurisdiction —Leave to intervene was sought to similarly argue lack of jurisdiction—Commission found that there
was an industrial matter between the Applicant unions and the Respondent in respect of all of their members who had not signed
a workplace agreement and refused leave for Respondent to be represented by a legal practitioner—Determination of
Jurisdiction—Reasons Issued—L.H.M.W.U. and Others v. CSBP and Farmers Limited—No. C128 of 1994—Beech
C.—21/4/94—Manufacturing
Application to vary awards re increase in remuneration for skill trainees—Parties claimed increases were to cover hospital salaried
officers in public and private sectors of hospital industty under Commonwealth Job Skills Programme—Public Service
Arbitrator found that as increases did not offend the Principles, awards be amended in the terms sought—Granted—H.S.O.A.
v. Bassendean Nursing Home and Others—Nos. 1431, 1432, 1433, 1434 and 1435—Fielding C.—22/4/94—Hospital and
Nursing Homes
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CUMULATIVE DIGEST—continued
WAGES—continued
Application to vary award pursuant to Arbitrated Safety Net Adjustment Principle—^Applicant union argued that consistent with the
State Wage Fixing Principles, conditions precedent to granting the $8.00 claim had been met as the award was subject to a
Minimum Rates Adjustment application—Respondent argued that the Commission had not given them time to follow due
process and to allow them time to consider all of the circumstances that would impinge upon their position—Commission found
on evidence that as there were only limited but specific requirements which had been met, the claim should be
granted—A.L.H.M.W.U. v. Honourable Minister for Health and Others—No. 1588A of 1993—Coleman C.C.—23/5/94—
Health Services

WORK VALUE—
Application to vary award re new classification structure, by consent—Parties argued significant net addition to work load justified
another pay level—Commission found claim fell within State Wage Principles —Granted—Hamersley Iron Pty Limited v.
A.W.U. and Others—No. 1533 of 1993—Fielding C.—2/2/94—Metal Ore Mining
Conference referred re claim for site allowance, footwear allowance, clothing and amenities—Appellant argued awards did not cover
all disabilities—Respondent extracted principles to be considered—Commission reviewed authorities and found on evidence
Applicant had not discharged its onus—Dismissed—A.E.E.F.E.U. and Another v. Cavlec Electrical Engineering Services Pty
Ltd and Others—No. CR470 of 1993—George C.—11/1/94 —Construction
Application for reclassification of Dental Therapists, Health Department—PSA, having regard to Wage Fixing Principles, found the
approach of using benchmark positions allowed for unfettered jurisdiction of Section 80E of the I.R. Act and ensured appeals
were dealt with in the spirit of S.26(l)(a)—PSA found ample justification for a Level 2/3 classification—Granted in
Part—C.S.A. v. The Commissioner, Public Service Commission—No. P15 of 1992—Public Service Arbitrator —Negus
C.—9/2/94—Medical and Dental Services
'Application to vary award re rates of pay and classifications—Applicant argued increase in rates and relativities were justified on
the basis of inter alia increased training, work value and higher education of recruits—Respondent argued only pay increase
should be 2.5% in line with State Wage Principles and that it not be applied to Fire Safety Assistants—CCI argued Applicant
was not a named party to the award, over award payments conflicted with Paid Rates Award Principle and Minimum Rates
Adjustment process would incorporate any change in work value and not require consideration as a special case—AMMI argued
no special circumstances were presented to justify retrospective operation—Hon Minister argued claim should be considered
in terms of impost on the public—CICS found 2.5% wage increase should be granted to all firefighting classifications,
determined classifications and rates of pay, divided claim to deal with Fire Safety Assistants and gave reasons therefore—U.F.U.
v. W.A.F.B.B.—No. 1622 of 1992(A)—Commission in Court Session—Coleman C.C., Kennedy C, George C.—1/2/94—
Public Order and Safety Services
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