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JUDGMENT OF THE COURT .
This is an appeal against the majority decision of the Full
Bench, dismissing the appellant's appeal from a decision of
the Industrial Magistrate, which dismissed the appellant's
complaint against the respondent that, being a party bound
by Award No R22 of 1978, it committed a breach of cl 23
thereof in that, on 9 February 1993, it failed to pay its
employee Bevan McKay for the Australia Day public
holiday observed on 1 February 1993.
Clause 23 of the award deals with holidays and annual
leave. By cl 23(1 )(d):
"Where an employee is absent from his employment
on the working day before or the working day after a
public holiday without reasonable excuse or without
the consent of the employer the employee shall not be
entitled to payment for such holiday."
The facts are not in issue. Mr McKay was employed by
the respondent and is a member of the appellant union. On
Friday, 29 January 1993, Mr McKay commenced work at
7.00 am and was due to finish at 3.30 pm. It is the appellant's
policy, not enshrined in any award, that when the outside
temperature passes 37.5"C, workers are to stop work, leave
the work site and go home. Some time in the early afternoon
of Friday, 29 January, as the elected shop steward, Mr
McKay telephoned a "hotline number" and was advised by
a recorded message that the temperature had reached 37.5°C.
Thereupon, without the consent of his employer, he and a
number of other employees stopped work and left the site.
In the result, he was not paid his wage for the Australia Day
public holiday, which was observed on the following
Monday.
The only issue before the learned Industrial Magistrate
was whether or not Mr McKay had a reasonable excuse for
being absent from his employment on 29 January. It was
expressly conceded by the appellant that Mr McKay was
"absent" on the day in question. The learned Industrial
Magistrate found that he did not have a reasonable excuse.
Before the Full Bench, that was the only matter raised by
the grounds of appeal. On the hearing of the appeal, although
there had been some discussion about some conflicting
authorities as to whether the absence on the working day
related to absence for the full day or only part of the day,
it was again specifically conceded by the appellant that, for
the purposes of cl 23(1 )(d), Mr McKay had been absent on
the working day before the public holiday so as to activate
the operation of that clause.
In its grounds of appeal, the appellant now resiles from
that concession and seeks to argue that the decision was
wrong because the relevant clause in the award is
conditioned by absence for a full working day, not part of
a working day. The appellant also challenges the finding
made both by the Industrial Magistrate and the Full Bench
that the employee was absent without reasonable excuse.
The appellant immediately faces difficulties in appealing
to this Court. By s 90(1), an appeal lies from any decision
of the Full Bench on the ground that the decision is
erroneous in law or is in excess of jurisdiction, but upon no
other ground. It was the submission by counsel for the
respondent that the appeal is incompetent in that the decision
was not based on error of law. He argued that the only matter
of law, namely, the proper construction or interpretation of
cl 23(l)(d), was conceded before both the Magistrate and the
Full Bench and that, insofar as the decision confirmed a
finding of fact, there was evidence to support that finding
and accordingly no error of law is there disclosed.
Insofar as the grounds of appeal challenge the finding of
the majority of die Full Bench that the employee did not
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have a reasonable excuse for absenting himself on the day
in question, it is patent that that is a finding of fact within
the province of both the Industrial Magistrate and the Full
Bench. There was ample evidence to support the finding—
see Dennis v. Watt (1942) 43 SR (NSW) 32, per Jordan CJ,
at 32-34. It is not suggested by counsel that this involves a
question of law and the argument to support that ground was
apparently continued because counsel was instructed by the
appellant to continue it. It was not, and cannot be, supported
as a ground of appeal to enliven the jurisdiction of this Court
to interfere, and it is rejected.
The first ground of appeal, of course, does disclose a
matter of law in that it concerns the meaning of the words
"absent ... on the working day" before or after a public
holiday.
There were conflicting views in the reasons delivered by
the members of the Full Bench. Both the President and
Fielding C simply mentioned in passing reasons why they
agreed with the concession which had not been the subject
of contrary argument before them. The Senior Commissioner, however, notwithstanding the concession and the
lack of argument against the concession, would have
allowed the appeal from the Industrial Magistrate on the
ground that "absent'' meant absent for the full working day.
Whether the Senior Commissioner's opinion is right or
wrong, his decision cannot stand in the light of the
concession made by the present appellant before the
Magistrate and the Full Bench. Similarly, any comments
made by the majority, insofar as they tend to support the
opinion that "absent" includes absent for part of a working
day, can play no part in the decision reached by the majority.
The discussion of some of the cases before the Full Bench
was not made in the context of there being any dispute
between the appellant and the respondent as to the proper
construction or interpretation of the clause. That was never
in dispute, and any decision based upon a construction
adverse to that which had been specifically agreed by both
parties, without giving either party the opportunity of
arguing that specific matter, could not stand. In the event,
the expressions of approval to the concession made by the
majority cannot form part of the decision.
Whether or not in strictness the appeal is competent need
not concern us. It is simply too late now to raise for the first
time an argument which was not only not argued below, but
was conceded both at first instance and again on the appeal
to the Full Bench. In University of Wollongong v. Metwally
(No 2) (1985) 59 AUR 481, a similar attempt failed before
the High Court. In a joint judgment, Gibbs CJ, Mason,
Wilson, Deane and Dawson JJ said, at 483:
"It is elementary that a party is bound by the conduct
of his case. Except in the most exceptional circumstances, it would be contrary to all principle to allow
a party, after a case had been decided against him, to
raise a new argument which, whether deliberately or by
inadvertence, he failed to put during the hearing when
he had an opportunity to do so."
This was a case where a deliberate decision was taken to
concede the point that the appellant wishes to debate. The
appeal should be dismissed.
This Court heard argument from both counsel as to the
proper construction of the clause in question and the
interpretation of the words used in the clause. Absent the
concluded views of the members of the Full Bench after they
have heard proper argument on the matter, we are not
prepared to express an opinion. In any event, any expression
of opinion made by us would clearly be obiter.
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WESTERN AUSTRALIAN INDUSTRIAL APPEAL
COURT.
Industrial Relations Act 1979.
Appeal No. 22 of 1993.
In the matter of an appeal against the decision of the Full
Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 1286 of 1993 dated 2
December 1993.
Between:
Australian Electrical, Electronics, Foundry and Engineering
Union (Western Australian Branch)
Appellant
and
Chei Australia Pty Ltd
Respondent.
Before:
Mr JUSTICE KENNEDY (President)
Mr JUSTICE ROWLAND
Mr JUSTICE NICHOLSON.
22 March 1994.
Order.
HAVING heard Mr A. Drake-Brockman of Counsel for the
appellant, and Mr H. Dixon and Mr S. Kenner both of
Counsel for the respondent, the Court hereby orders that the
appeal be dismissed.
(Sgd.) JOHN G. CARRIGG,
[L.S.]
Clerk of the Court.
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KENNEDY!
A dispute arose between Hamersley Iron Pty Ltd
(' 'Hamersley'') and the respondents concerning the employment by the company at its Tom Price operations of a person
who was not, and who refused to become, a member of one
of the respondent unions. Employees of Hamersley employed at Tbm Price, who were members of one or other of
the respondents, withdrew their labour for an indefinite
period. They were followed by other employees of Hamersley at Dampier and at Paraburdoo. A conciliation conference before a Commissioner of the Industrial Relations
Commission was held in Perth on 18 June 1992. It was
convened on the application of Hamersley, and representatives of the company and of each of the unions were present,
those parties having been summoned to attend. It was
therefore a compulsory conference under s 44 of the
Industrial Relations Act 1979. The parties were unable to
reach agreement on a resolution of the dispute. Subsequent
talks and a reconvened conference failed to prcduce
agreement, and the Commissioner formed the opinion that
it was necessary to intervene to prevent further deterioration
in the industrial relations between the parties until further
conciliation or, failing that, arbitration, had resolved the
matter in dispute. On 19 June 1992, pursuant to his powers
under s 44(6)(ba) of the Act, the Commissioner announced
certain orders, which were subsequently incorporated in a
formal order. After reciting the facts, the formal order
relevantly continued:
"NOW THEREFORE I the undersigned pursuant to
the Industrial Relations Act, 1979, do hereby order h
(1) ....
(2) THAT each of the employees of the company, members of one or other of the unions
who are engaged in industrial action arising
out of the dispute the subject of this matter
cease such industrial action as soon as may
be, but in any event, no later than 2300 hours
on the 20th day of June, 1992, at Dampier
and no later than 0001 hours on the 21st day
of June, 1992, at Tom Price and at Paraburdoo and thereafter work in accordance with
their respective contracts of employment and
refrain from commencing or talcing part in
further industrial action in respect of this
matter until this Order is revoked; and
(3) THAT each of the Unions and their officials
take all such steps as may Ire necessary to
ensure that the said industrial action ceases
as soon as may be, but in any event no later
than 2300 hours on the 20th day of June,
1992, at Dampier and no later than 0001
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hours on the 21st day of June, 1992, at Tom
Price and at Paraburdoo and that thereafter its
members refrain from engaging in any
further industrial action in respect of this
matter until this order is revoked; ....
(4) ...."
The formal order was signed by the Commissioner and
it was deposited in the office of the Registrar on
23 September 1992. According to the practice described to
us, the likelihood is that the order was deposited in the office
of the Registrar on the same day it was signed.
On 12 October 1992, the Registrar gave notice to the
respondents of an application which had been made by him
to the Full Bench of the Western Australian Industrial
Relations Commission for the enforcement of the order,
maintaining that the respondents had failed to take all such
steps as were necessary to ensure that industrial action
ceased in accordance with the order and that thereafter their
members engaged in further industrial action whilst the
order was current.
By consent, a preliminary question as to the validity of
the order was brought on for hearing before the Full Bench.
There were four major submissions made to the Full Bench,
only one of which is now material, namely, that the order,
although dated 19 June 1992, was not deposited in the
Registry until 23 September 1992 and did not have any
effect until then. The Full Bench upheld this submission,
relying upon the decision of this Court in McCorry v Como
Investments Pty Ltd (1989) 69 WAIG 1000, on the basis that
the breaches of the order complained about having been said
to have occurred on 20, 21 and 29 June 1992, there was no
"order" in existence at the time the breaches were said to
have been committed. The Full Bench accordingly dismissed the appellant's application.
The appellant appealed against the decision, on the
ground that the Full Bench "erred in law in holding that for
the purposes of s 84A of the Industrial Relations Act 1979
("the Act"), a pre-condition to the enforceability of an order
of the Industrial Relations Commission, is that the order be
a decision of the Commission as defined under ss 34 and 36
of the Act and that the order be deposited in the Registry,
prior to the date or dates on which it is alleged breaches of
the order occurred".
The ground of appeal misstates somewhat the reasons for
decision of the Full Bench. The Full Bench did not speak
in terms of a pre-condition to the enforceability of the order.
What was said was that "the order made was .... not a
decision of the Commission until the date when the order
was deposited, namely 23 September 1992, the date when
the order became a decision as defined".
The Industrial Relations Act, although silent as to the time
from which an order operates, is expansive as to the formal
requirements in relation to orders and other decisions of the
Commission.
Section 7(1) of the Act defines a decision to include
"award, order, declaration or finding". The last mentioned
term is defined to mean "a decision, determination or ruling
made in the course of proceedings that does not finally
decide, determine or dispose of the matter to which the
proceedings relate". The decision in this case was, it would
seem, a finding.
By s 34(1), it is provided:
"34.(1) The decision of the Commission shall be in
the form of an award, order, or declaration and shall in
every case be signed and delivered by the Commissioner constituting the Commission that heard the
matter to which the decision relates or, in the case of
a decision of the Commission in Court Session, shall
be signed and delivered by the senior Commissioner
among the Commissioners constituting the Commission in Court Session."
Section 35(1) provides:
"35.(1) Subject to this section, the decision of the
Commission, except a direction, order or declaration
under section 32 or an order for dismissal shall, before
it is delivered, be drawn up in the form of minutes
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which shall be handed down to the parties concerned
and, unless in any particular case the Commission
otherwise determines, its reasons for decision shall be
published at the same time."
Sub-section (3) of s 35 provides:
"(3) The parties concerned shall, at a time fixed by
the Commission, be entitled to speak to matters
contained in the minutes of the decision and the
Commission may, after hearing the parties, vary the
terms of those minutes before they are delivered as the
decision of the Commission."
Section 36 provides:
"36. Every decision of the Commission shall—
(a) be sealed with the seal of the Commission;
(b) be deposited in the office of the Registrar;
and
(c) be open to inspection without charge during
office hours by any person interested."
Special provision is made for the time at which an
"award", which is included in the definition of the
expression "decision" in s 7, is to operate. By s 39, an
award comes into operation on the day on which it is
"delivered", or on such later date as the Commission
determines and declares when delivering the award—see
sub-s (3) as to the giving of retrospective effect to the whole
or any part of an award. It must, however, be kept in mind
that s 34(1) contemplates the signing of the award before its
delivery. See also the procedure laid down with respect to
decisions of Boards of Reference in s 48(9) and (10).
By s 49(7), the decision of the Full Bench is required to
be signed and delivered by the President. This is the
provision filling the apparent gap in s 34, to which both
Brinsden J and I referred in McCorry's case.
In McCorry's case, at 1002, Brinsden J concluded, after
a consideration of the provisions of the Act, that "the
decision of a Commission shall be contained in the order of
the Commission signed and delivered, the delivery being the
depository of it in die office of the Registrar. Upon the latter
event happening the decision of the Full Bench and/or the
Commission or the Commission in Court Session has been
pronounced".
My conclusion in that case was expressed at 1003 as
follows:
"In my opinion, ss 34,35 and 36 make it sufficiently
clear that the "decision" of the Commission is a
document. It is to be "signed and delivered". Before
delivery, it is to be drawn up in the form of minutes,
the minutes as varied are to be delivered as the decision
of the Commission and the decision is to be sealed,
deposited in the office of the Registrar and be open to
inspection. It is therefore, in my view, the date of the
document which is the critical date."
[It is to be noted that there is a typographical error in the
report of my judgment A new sentence commences after
"delivered" in the third line.]
Rowland J did not express an opinion on this question.
In The Construction Mining and Energy Workers' Union
of Australia—Western Australian Branch v The United
Furniture Trades Industrial Union of Workers, WA (1990)
70 WAIG 3913, Rowland J, at 3914, held that, until there
is a decision which is in the form and has been processed
as has been provided by s 36, there is no decision upon
which s 90 can operate. Nicholson J was of the view that
the word "decision" as used in s 90(1) refers to a decision
complying with the requirements of ss 34, 35 and 36 (at
3915). Walsh J was of the view that the decision from which
an appeal lies pursuant to s 90(1) is "the written document
which has been delivered as the decision of the Commission
and which has been sealed and deposited in the office of the
Registrar and made open for inspection" (at 391).
The appellant addressed various arguments to us based
upon the nature of the relief contemplated in s 44(6)(ba); but
the arguments overlooked the fact that this provision was
introduced by later amendment into an existing statutory
framework. Its introduction could not alter the meaning of

provisions which had long been in the Act Assistance was
also sought to be obtained by reference to the rules relating
to the times from which injunctions granted by courts of
unlimited jurisdiction take effect. The Commission is,
however, a court of limited jurisdiction. It has no inherent
jurisdiction. Nor has it any applicable provision equivalent
to O 42 r 2 of the Rules of the Supreme Court.
As I endeavoured to make clear in McCorry's case, in my
opinion, a decision (which is defined to include an order)
under the Act, except, perhaps, an oral order in conciliation
proceedings under s 32(4), is a document Until an oral order
is put into the form of a document and signed and delivered,
there is no order—cf Holtby v Hodgson (1889) 24 QBD103,
at 107, per Lord Esher MR. Until that time there remains
something to be done to perfect it. There is no general power
to be found in the Act to make orders apply retrospectively.
Whether a signed order, which has been delivered, still
requires compliance with s 36, remains, for me, an open
question. The answer to it may depend, to some extent, upon
the meaning of the word "delivered" in this context.
Nevertheless, it is clear that the Act requires "delivery" of
the document after it has been signed. In McCorry's case,
the signing, sealing and depositing of the document in the
office of the Registrar all appear to have taken place on the
same day. Having regard to the opening words of s 36 and
to para (c), which requires that a decision be open to
inspection, it may well be that the section merely addresses
formalities to be complied with after the decision has been
perfected. In contrast to ss 34 and 35, s 36 refers to "every
decision" and not "the decision". And it may well be that
"delivery" of a decision by a Commissioner requires no
more than the evincing of an intention, after signature, to
have it operate (cf delivery of deeds, 12 Halsbury's Laws
of England, 4th ed, para 1329). No suggestion was put
before us, however, that if s 36 did not have to be complied
with before the order came into effect, it would make any
difference in the present case. The information we were
given as to the normal procedure after orders have been
signed strongly suggests that it would not, because, as in
McCorry's case, the signing of the order and its depositing
with the Registrar were likely to have occurred on the same
day.
In my opinion, at the time when it is alleged that the
respondents failed to take the steps required by the order,
there was no breach of an existing order. The order's
subsequent reduction into writing, its signature and delivery
did not give it retrospective effect. For these reasons, I
would dismiss this appeal.
It may be useful to add that, in my view, an order made
under s 32(3)(c) of the Act, as I have indicated, may stand
in a different position from other orders made under die Act.
Such an order is expressly excluded from the provisions of
s 35(1) and it may well be that s 32(4)(a) proceeds on the
basis that the order operates before it is reduced to writing,
in that it directs the Commission, if it gives an order orally
under sub-s 3, to reduce the order to writing as soon as is
practicable thereafter. Sub-section 4(b) also contemplates an
oral order. But the present problem does not arise in relation
to an order made under s 32.
For reasons which are not readily apparent, although s 44
was amended, following decisions of this Court in relation
to the Robe River disputes in 1986, by the incorporation of
s 44(6)(ba) and (bb), adopting in effect s 32(3)(c) and (d),
it did not include the equivalent of s 32(4) and it did not
exclude orders made under s 44 from the operation of s 35
as had been done in relation to s 32. One may speculate as
to why the legislature did not do so, but the fact remains that
it did not.
The construction of the Act which I favour need not lead
to any practical difficulties, particularly if s 36 is not
required to be complied with. It is simply a matter of the
order's being recorded in writing, signed by the appropriate
person and delivered so as to have it operate. The difficulty
arose in this case because the Commissioner, no doubt
inadvertently, did not take the necessary steps to perfect his
order as soon as it had been orally pronounced.

If there are any difficulties, it will be for the legislature
to address them. The issue has been addressed in other
States—see, for example, the Interim Rules of the Industrial
Relations Commission, made under the Industrial Relations
Act 1991 of New South Wales, with its definition of "date
of decision", and compare r 26(1) of the Rules of the
Employee Relations Commission of Victoria, which requires decisions, orders or awards by the Commission to be
in writing and signed by a member of the Commission. The
instrument must bear the date on which it is signed. Subject
to any question as to "delivery", r 26(1) appears to me to
reflect the true position in this State. It may, however, be
desirable to spell out in positive terms from when an order
operates.
ROWLAND!
This is an appeal from a decision of the Full Bench
dismissing as incompetent enforcement proceedings said to
be in breach of an order dated 19 June 1992 made by
Commissioner Fielding in the course of conciliation
conferences which had been convened on the application of
Hamersley Iron Proprietary Limited. The Commissioner's
order, although made on 19 June 1992, was not in fact
processed in the Registry of the Commission, pursuant to s
36, until several months later. It was the respondent's
submission, both before the Full Bench and this Court, that
the order of 19 June 1992, because it was not deposited in
the Registry until 23 September 1992, did not have any
effect until that date, and the alleged breaches of the order
occurred well before that date.
All parties before the Full Bench, and before us, dealt with
the order made by the learned Commissioner on the basis
that it was an interim order made pursuant to s 44(6) of the
Industrial Relations Act and, in particular, it appears that the
relevant sub-section was sub-s (ba)(i). I pause to note that
that provision was introduced into s 44 in 1987 as a
consequence of comments made by this Court in Robe River
Iron Associates v Federated Engine Drivers' and Firemen's
Union of Workers of Western Australia (1987) 67 WAIG
315. That was a case of an application under s 44 that started
as a compulsory conference but, pursuant to s 44(9), was
referred to the Full Bench for arbitration. This Court in that
case held that, on such an arbitration, the Full Bench did not
have power to make an interim or interlocutory order
pending the determination of the arbitration. In the result,
s 44 was amended to give the Commission power to make
interim orders in all circumstances. Accordingly, the
provisions of that sub-section, which mirrored precisely the
provisions contained in s 32(3) of the Act, were incorporated
into s 44.
It is to be noted that when s 44 was amended, however,
the provisions contained in s 32(4) were not expressly
incorporated into s 44. Nor was an order under s 44(6)
excluded, as was an order under s 32 from the requirements
of s 34. By s 32(4):
"32(4) The Commission shallh
(a) if it gives or makes a direction, order or
declaration orally under subsection (3), reduce the direction, order or declaration to
writing as soon as is practicable thereafter;
(b) preface each direction, order or declaration
given or made by it under section (3)—
(i) if so given or made in writing, at the
time of that giving or making; or
(ii) if so given or made orally, at the time
of the reduction of that direction, order
or declaration to writing, without a
preamble in writing setting out the
circumstances which led to the giving or
making of that direction, order or declaration; and
(c) make the text of each direction, order or
declaration given or made by it under
subsection (3) and of the preamble thereto
available to the parties as soon as is
practicable after that giving or making."
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By s 34, orders under the Act, other than those under s
32, required the production of a minute before delivery.
It seems to me that it is arguable that it may have been
an oversight that the provisions of s 32(4), and the
exemption under s 34, were not expressly made applicable
to an interlocutory order under s 44. It may even be arguable
that such an order, by necessary implication, has immediate
effect once it is, to use a neutral word, pronounced—see R
v Forbes; ex parte Bevan (1972) 127 CLR 1, at 7, per
Menzies J.
If that is so, then it is arguable that an interim order made
under either s 32 or s 44 may have immediate effect and that
the decisions in both McCorry v Como Investments Pty Ltd
(1989) 69 WAIG 1000 and The Construction Mining and
Energy Workers Union of Australia Western Australia
Branch v The United Furniture Trades Industrial Union of
Workers, WA (1990) 70 WAIG 3913 may be distinguished.
The matter was not argued on this basis. The argument
may be faulty. Section 36, which has not been amended,
requires that every decision shall be deposited in the office
of the Registrar. It is difficult to understand why there
should be any delay in registering interim orders in these
days of electronic transmission of documents or their
contents. In view of the delay that has now occurred, and
because the argument to justify the appeal can only succeed
on an inference that these are drafting slips, I would dismiss
the appeal generally for the reasons given by Kennedy J and
because the earlier decisions of this Court have not been
distinguished from the present facts. The matter should more
properly be left to the legislature if the intent is to exclude
interim orders from the requisite formalities.
FRANKLYN J
The relevant facts and the relevant provisions of ss34, 35
and 36 of the Industrial Relations Act ("the Act") and the
order the subject of this appeal are set out in the reasons for
decision of Kennedy J and it is unnecessary that I repeat
them.
The order in question was made on 19 June 1992 pursuant
to the powers conferred on the Commissioner by s 44(6)(ba)
which provides—
"44. (6) The Commission may, at or in relation to a
conference under this section, make such suggestions
and give such directions as it considers appropriate and,
without limiting the generality of the foregoing may—
(a) ...
(b) ...
(ba) with respect to industrial matters, give such
directions and make such orders as will in the
opinion of the Commission—
(i) prevent the deterioration of industrial
relations in respect of the matter in
question until conciliation or arbitration
has resolved that matter;
(ii) enable conciliation or arbitration to
resolve the question; or
(iii) encourage the parties to exchange or
divulge attitudes or information which
in the opinion of the Commission would
assist in the resolution of the matter in
question; ..."
Section 44 is concerned with compulsory conferences
convened by summons by a Commissioner, either on his
own motion or on the application of (i) any organisation,
association or employer; (ii) the Minister; or (iii) an
employee in respect of a dispute relating to long service
leave. That the order made was pursuant to that section is
clear from the recitals to the formal order dated 19 June 1992
signed by the Commissioner who constituted the Commission for the purposes of the compulsory conference. It
required that industrial action cease and that the unions and
their officials take all necessary steps to ensure that it ceased
by 2300 hours on 23 June 1992 at Dampier and 0001 hours
on 21 June 1992 at Tom Price and Paraburdoo and that
thereafter the union members refrain from further industrial
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action until revocation of the order. The urgent nature of the
order is apparent from its terms. It is reasonable to assume
that the reason why the dates and times for cessation of
industrial action it provided for were fixed, was to give time
for its terms to be made known to the parties affected
thereby and particularly the workers and relevant officials
at Dampier, Tom Price and Paraburdoo. It is not suggested
that such orders could not be validly made.
Section 44(6)(ba) together with ss44(6)(bb), (5)(a) and
(6a) were introduced into the Act by amending Act No 119
of 1987 and relevantly came into operation on 4 March
1988. Its introduction resulted from decisions of the
Industrial Appeal Court dated respectively 5 September
1986 and 13 November 1986 given in the matters of Robe
River Iron Associates v AMWUSU of WA and Ors, 66
WAIG 1553 "Robe River Iron Associates v Amalgamated
Metal Workers and Shipwrights Union of Western Australia; and Ors, 66 WAIG 1553 " and Robe River Iron
Associates v FEDFU of WA, 67 WAIG 315 "Robe River
Iron Associates v Federated Engine Drivers' and Firemen's
Union of Workers of Western Australia, 67 WAIG 315" the
effect of which was to find that although s 32 conferred on
the Commission power to make interim orders in the case
of industrial matters referred to it for conciliation under that
section, s 44 conferred no similar power in respect of a
compulsory conference convened under it. As was made
clear by the Second Reading Speech on the Second Reading
of the Bill introducing the amending Act, it was effected to
inter alia remedy that lack. I quote the relevant passage from
the Second Reading Speech:
"This package of amendments, in essence, extends,
clarifies, and improves the procedures and jurisdiction
of the Industrial Relations Commission, its constituent
parts, and the Industrial Appeals Court to enable the
conciliation and arbitration processes to function more
expeditiously to the mutual benefit of all parties
concerned.
It has been a prime target of this Government to
address the problem of lost productivity due to
industrial disputation, and our record of achievement
in substantially reducing the number of work days lost
on this ground is irrefutable. In furtherance of our
policy in this area, we have in these amendments
sought to speed up the process of dealing with claims,
including more flexible advertising procedures, and we
have widened the powers of the commission in dealing
with disputes, to prevent the parties from continuing
with provocative action likely to escalate a dispute,
pending determination of the issues by the commission.
These proposals in no way imply any criticism of the
commission. That body serves the State extremely well
in the field of industrial relations. But as a result of the
now famous Robe River dispute, subsequent decisions
of the Industrial Appeals Court have revealed shortcomings in the extent of the commission's powers to
make interim orders against parties continuing to
inflame situations during the dispute-settling process.
It was agreed by all parties involved in the tripartite
consultations that the commission must have wide
powers in order to be able to deal with the cause while
at the same time controlling the symptoms of disputation. The proposed amendments to section 44 of the
Industrial Relations Act will give the commission these
necessary powers". (See Hansard 12 November 1987
at 4797).
Section 44(6)(ba) and (bb) are respectively in virtually
identical terms to s 32(3)(c) and (d) as they were at the time
of those decisions and still are, and that fact, considered with
the Second Reading Speech, makes clear, in my opinion,
that the legislative intention is that, on a compulsory
conference under s 44, the Commission constituted by the
Commissioner convening that conference shall have the
same power to give directions and make interim orders as
that which can be exercised by the Commission pursuant to
s 32(3) in respect of a reference to it under that section.
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The amendments however did not introduce into s 44 any
provision similar to that of s 32(4) which provides as
follows—
"32. (4) The Commission shall—
(a) if it gives or makes a direction, order or
declaration orally under subsection (3), reduce the direction, order or declaration to
writing as soon as is practicable thereafter;
(b) preface each direction, order or declaration
given or made by it under subsection (3)(i) if so given or made in writing, at the
time of that giving or making, or
(ii) if so given or made orally, at the time
of the reduction of that direction, order
or declaration to writing, with a preamble in writing setting out the circumstances which led to the giving or
making of that direction, order or declaration; and
(c) make the text of each direction, order or
declaration given or made by it under
subsection (3) and of the preamble thereto
available to the parties as soon as is
practicable after that giving or making."
Nor was there an amendment to s 35 of the Act (which
excludes from its operation "a direction, order or declaration under section 32'') nor any other amendment to exclude
from the operation of s35 a direction, order or declaration
under s 44 as amended by the amending Act. That such
amendments were not made was, I suspect, the result of
either accident or error.
The application of s 35 to orders made under s 44(6)(ba)
must necessarily inhibit the expedition of the conciliation
and arbitration processes and, at least until its requirements
are met, delay the effect of interim orders authorised to be
made, as the Second Reading Speech put it, "to prevent the
parties from continuing with provocative action likely to
escalate a dispute, pending determination of the issues by
the commission". The wording of the recitals to the Order
dated 19 June makes it abundantly clear, in my opinion, that
such was the purpose of the order made that date. The delay
and its possible effects as identified in the Second Reading
Speech are avoided in the case of interim orders etc made
under s 32(3) by its exclusion from the effects of s 35.
Section 32(4)(a) and (b) make clear that it is the
legislative intent that any direction, order or declaration
under s 32(3) may be ' 'given or made" orally. Section 32(4)
accepts that power to make an oral order attaches to s 32(3).
That such an oral direction may be "given" and an oral
declaration or order "made" leads inevitably, in my view,
to the conclusion that such direction, declaration or order is
to have effect when given or made as the case may be, as
otherwise the provisions of s 32(4) would be pointless. It is
consistent with the purpose apparent in s 32(1), (2) and (3)
and, for present purposes, specifically (3)(c), that directions
and interim orders made under s 32(3)(c) may be oral if in
the opinion of the Commission they will achieve the
authorised purpose for which they are made. It is also
consistent with the need for such an order to have immediate
effect if that is the Commissioner's opinion for the purposes
of s 32(3)(c). The conditions under which a conference is
held (or, if otherwise than at a conference, under which the
direction, order or declaration is given or made), may well
be such as to make immediate reduction into writing
impracticable, a situation it would seem accepted and
envisaged by the legislature in s 32(4). It is common
knowledge that conferences, whether under ss 32 or 44, are
not infrequently held in places remote from the office of the
Registrar and the courtrooms of the Commission, where
facilities are limited, where immediate or even early access
to that office is impossible and where and in circumstances
under which reduction into writing might also be difficult
if not impracticable. The difficulties which emerge if s 35
were to apply are obvious.
Having regard to the purposes of the said amendments to
s 44 as evidenced by the Second Reading Speech to which
I have referred and that the powers conferred by the

amendment on the Commissioner constituting the Commission conducting the compulsory conference are in identical
terms to those conferred on the Commission by s 32(3)(c)
and (d) it follows, in my opinion, that the power to make
an interim order under s 44(6)(ba) is identical to the power
under s 32(3)(c) and includes the power to make an oral
order which has effect when so made. That no provision
similar to s 32(4) was introduced into s 44 in my opinion
does not affect that conclusion as that provision has nothing
to do with the conferral of the power, being concerned only
with subsequent obligations. It may well have been
considered unnecessary to introduce an equivalent provision
in respect of orders made at a compulsory conference under
s 44 or the omission might have been an oversight. In my
opinion however, for the reasons above, the clear intention
of the legislature in enacting s 44(6)(ba) is that the
Commission has power thereunder to make valid oral
interim orders which take effect from the time when so
made.
Having regard to the arguments advanced before us and
the reliance therein on the decisions of this Court differently
constituted in McCorry v Como Investments Pty Ltd (1989)
69 WAIG 1000 "McCorry v Como Investments Pty Ltd
(1989) 69 WAIG 1000" it is necessary to give consideration
to the effect of ss 34, 35, 36 of the Act and the facts of this
case.
The Act defines "decision" as follows—
"In this Act, unless the contrary intention appears—
'decision' includes award, order, declaration or
finding." (Underlining added).
"Finding" is defined, "unless the contrary intention
appears", to mean "a decision, determination or ruling
made in the course of proceedings that does not finally
decide, determine or dispose of the matter to which the
proceedings relate". Consequently, "unless the contrary
intention appears", an order made pursuant to either s 32(3)
or s 44(6)(ba) would be a "decision" for the purposes of ss
34, 35 and 36. For the reasons that I have earlier given, in
my opinion the Act does express a contrary intention, at least
in respect of orders made under both s 32(3) and s 44(6)(ba).
It follows that, in my opinion, an order under s 44(6)(ba) and
indeed one under s 32(3)(c) is not a "decision" to which
either of ss 34 or 35 of the Act applies and is excluded from
the operation of those sections. Although s 34 makes no
express exclusion of either of those provisions, s 35 excludes
from its operation "a direction, order or declaration under
s32" which exclusion might well give rise to the query why,
if my reasoning is correct, directions, orders and declarations under s 44(6)(ba) are not also expressly excluded
therefrom. As already suggested, that would seem to be an
oversight at the time of the amendment to s 44. Whilst one
looks for consistency in the provisions of the Act it is the
experience of this Court that inconsistencies in its provisions
are not unusual. One might as well ask why the oral order
contemplated by s 32(3) is not expressly excluded from the
provisions of s 34, which on its face, requires the decision
to be in a certain form and "in every case" signed and
delivered, an impossibility in the case of an effective oral
order if delivery can only be effected after signing and if that
delivery is essential to the operation of the order. The
provisions of s 32(4) contemplate a situation quite at odds
with that contemplated by s 34. The answer, in my view, is
that if oral orders are not decisions for the purposes of s 34
then they are also not decisions for the purposes of s 35 and
the exclusion from the operation of s 35 of orders etc under
s 32 with no similar exclusion in respect of s 44(6) matters
not. The effect is that s 35 can have effect only in respect
of directions, orders and declarations which are not made
orally or not expressly excluded from its operation. Some
limited support for this view can arguably be found in the
use of the expression "the decision" in each of ss 34 and
35 and the expression "every decision" in s 36. There is no
obvious reason for that difference in expression. The use of
the latter suggests that s 36 is intended to apply to a wider
range of decisions than ss 34 and 35. There is nothing in s
36 to relate it to the delivery or date of effectiveness of the
decisions to which it refers. Its provisions suggest, however,
that even oral decisions must in the end be reduced into
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writing and recorded as there provided. That difference in
expression is an inconsistency which lays its effect open to
argument. It is of some interest to note, even if only to
demonstrate another of the inconsistencies with which the
Act is bedevilled, that the statement in s 35 that "the
decision of the Commission, except a direction, order or
declaration under section 32 or an order for dismissal
shall..." (underlining added) identifies as a decision of the
Commission a "direction", although that word is not
included in the definition of either "decision" or "finding".
The provisions of ss 34, 35, and 36 were considered by
this Court in 1989 in McCorry (supra). That case concerned
an appeal to this Court under s 90 against the dismissal by
the Full Bench of two applications under s 27 of the Act and
involved the preliminary question whether the appeal was
incompetent by reason of being out of time. The Act requires
that it be instituted within 21 days of the date of the decision.
On 1 December 1988, the Full Bench had orally stated that
the application would be dismissed but its formal written
order, bearing date 1 December 1988, was not lodged at the
office of the Registry until 23 December 1988. Kennedy J
has set out in his reasons in the present case the way in which
the respective members of the Court dealt with that issue.
In brief, Brinsden J concluded that there is no "decision"
for the purposes of s 90 until the written document
containing it, signed and sealed, is deposited in the office
of the Registrar. Kennedy J was of the view that there is no
decision until it is contained in a document signed and
delivered and drew attention to what was required of
decisions by s 35. He expressed his conclusion that "it is
the date of the document which is the critical date". As I
understand his reasons, he left open the question whether
compliance with s 36 was necessary to effect delivery.
Rowland J expressed no opinion on the question. However,
in a subsequent matter—The CMEWU v UFTIUW (1990)
70 WAIG 3913 "The Construction Mining, & Energy
Workers' Union of Australia— Western Australian Branch
v The United Furniture Trades Industrial Union of Workers,
WA (1990) 70 WAIG 3913"—also dealing with the
question whether, in the absence of a formal order, there was
a decision for the purposes of s 90, he held that there must
be "a document that can be identified as a decision before
the 'decision' can be appealed" and that, "as the finding
was not processed in the way provided for in ss 34 and 36
it was not a 'decision' which can be the subject of an appeal
under s 90." It does not seem to me that Rowland J there
concluded that if s 34 were complied with there was no
decision unless s 36 was also complied with. Kennedy J in
his present reasons has identified the conclusions of
Nicholson and Walsh JJ in that matter, each of which clearly
include the necessity for compliance with ss 34 and 36 for
there to be an appealable decision under s 90. As is obvious
neither of those cases was concerned with the question
whether an interim order under s 44(6)(ba) is a decision for
the purposes of s 34 or whether it must comply with both
or either of ss 34 and 36 and I would restrict their effect to
their own facts.
Subsequent to its announcement, the order made by the
Commissioner on 19 June 1992 was drawn up as a formal
order dated 19 June 1992 signed by the Commissioner, and
was, it seems from the date stamp it bears, deposited in the
office of the Registrar on 23 September 1992. Section 44(13)
applies the provisions of s 39 with "necessary modifications" to an order made under s 44. Section 39 provides that
an award (which by definition is a 'decision' "unless the
contrary intention appears") comes into operation on the
day on which it is delivered or such later date as the
Commission determines and declares when delivering the
award. It also provides that if the parties so agree or if in
the Commission's opinion there are special circumstances,
the Commission may, by its award, give it retrospective
effect. The application of the provisions of s 39, necessarily
modified, to the order of 19 June 1992 is to provide that such
order came into effect on the date it was delivered and that,
in my view is the case whether the order, when made, was
oral or in writing.
The Act makes no express provision as to when a decision
is or is deemed to be delivered. In my opinion, some limited
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assistance can be obtained from the use of the word
"delivered" as applied to deeds. Indeed that was the
approach adopted by Brinsden J in McCorry (supra). No
special form or observance is necessary for delivery of a
deed and its delivery may be by words or conduct. It is not
necessary that there be a delivety in the sense of a formal
handing over. "What is essential is that the party whose
deed the document is expressed to be...shall by words or
conduct expressly or impliedly acknowledge his intention...". (HaJsbury Laws of England (4th ed) vol 12 at 523).
Any further analogy to the requirements necessary to perfect
a deed are, in my opinion, unhelpful, the law in relation to
deeds being vastly different. The Shorter Oxford English
Dictionary includes amongst the meanings it attributes at
law to the word "deliver" the following; "give out in
words, utter, recite, pronounce (judgment etc)". In Stroud's
Judicial Dictionary (4th ed) at 730 it is set out against the
word "Deliver"; "(1) An award may be 'delivered' without
being in writing (Blundell v Brettagh 17 VES 240).
Reference to the same effect is also there made on the
authority of Gates v Bromil 1 SALK 75. In my opinion, for
the purposes of the Act a decision is delivered when the
person making that decision, by some act or word, indicates
to the parties his intention that it take effect. That is then
the date of the decision for the purposes of s 49. If it is an
oral decision made pursuant to s 32(3) or s 44(6)(ba) or (bb)
it is delivered when so given or made. If it is a decision to
which s 34 applies it must be in writing and signed. It is then
to be delivered. Delivery by depositing the order in the office
of the Registrar, which was the view of Brinsden J in
McCorry (supra), would seem to be not directed to the
parties to the relevant concUiation conference but rather to
recording the decision and making it available for perusal
by the public. What procedure is required to give effect to
the requirements of s 36 is not clear. The Act is silent and
it seems that there is no rule dealing with it. Counsels'
understanding is that when an order is prepared in written
form and signed by the Commission it is made available to
be picked up by the staff of the office of the Registrar which
then attends to its sealing and the depositing of it in the
Registrar's office. That procedure does not raise any
suggestion, in my view, that any written decision of the
Commission cannot be delivered until those things have
been done. They would seem to have nothing to do with
delivery of the decision.
Section 12 of the Act provides that the Commission is a
Court of Record, that it has an official seal, and that all
courts, judges and persons acting judicially shall take
judicial notice of that seal affixed to a document and assume
it to have been duly so affixed. As is pointed out in Halsbury
Laws of England (4th ed) para 709, the proceedings of a
court of record preserved in its archives are called 'records'
and are conclusive evidence of what is recorded there. The
effect of the affixing of the seal to a decision of the
Commission appears to be no more than that judicial notice
shall thereafter be taken of it. The sealing thus has
evidentiary effect but there is nothing in the Act or, so far
as I can ascertain, at law generally which requires the seal
of a court of record to be affixed to an order or other decision
of that court before it can have validity or effect. Nor in my
opinion does the requirement of s 36 that the decision be
deposited in the office of the Registrar lead to the conclusion
that that is a necessary pre-requisite to the validity and
effectiveness of the decision. In my opinion, s 36 is
concerned with no more than the recording of the decision
in the records of the Commission, that the decision shall be
the subject of judicial notice and that it shall be available
to the public for inspection. In my opinion, to construe the
Act so as to make compliance with s 36 a condition of the
enforceability of an order made under s 44(6)(ba) or (bb) or
s 32(3)(c) and (d) would not promote the purpose or object
of any of those provisions and in particular those of s 44(6)
as clearly stated in the Second Reading Speech to which I
have referred. Applying s 18 of the Interpretation Act I do
not so construe die Act. In my view, compliance with s 36
has no relevance to delivery of any decision under the Act
and indeed would appear to assume prior delivery. To that
extent I respectfully disagree with the decision of Brinsden
J in McCorry.

There is no evidence before us as to when the formal order
dated 19 June 1992 signed by the Commissioner constituting
the Commission was in fact signed and dated by him. What
is clear, however, is that he made the order in the course of
the s 44 conference proceedings and it seems not to be in
contest that the parties to that conference were then aware
of its terms. That being so, there is no reason to conclude
otherwise than that the order was delivered when orally
announced. I would add that even were it the case that, to
have effect, the order required to be in writing and then
delivered in some other way, I would see no reason to
presume, merely because the document bears the Registry
Office date stamp 23 September 1992 that there was a delay
between 19 June 1992 and that date in registering the order
or that, if there was, it was not signed and delivered on 19
June. There is simply no evidence to support either
conclusion. Having regard to the nature of the order, that it
was an interim order given for the purposes of s 44(6)(ba)
and to take early effect, I would presume, in the absence of
evidence to the contrary, that it was signed and delivered on
the date it bears and give effect to it accordingly. However,
as earlier indicated, in my opinion, it was delivered at the
time that it was orally made and had effect and is
enforceable from that time.
For the above reasons, I would allow the appeal.
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KENNEDY J
I have had the advantage of reading in draft the reasons
to be published by Franklyn and Anderson JJ. For the
reasons which their Honours give, I have concluded that this
Court should not now overrule its decision in Robe River
Iron Associates v. Association of Draughting, Supervisory
and Tfechnical Employees of Western Australia (1987) 68
WAIG 11 (Pepler's case), a decision which has been
followed by this Court on two occasions, in Kounis Metal
Industries Pty Ltd v. Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian Branch
(1992) 73 WAIG 14 and Coles Myer Ltd t/as Coles
Supermarkets v. Coppin (1993) 73 WAIG 1754, and which
has been applied in die Industrial Relations Commission.
As I observed in Pepler's case, at 17, my conclusion in
that case was not one which I had reached without difficulty.
I then expressed the view that if the Parliament desired the
Commission to have the power which is now contended for,
it should legislate to that effect, as indeed it had already done
in the limited context of s 961 of the Industrial Relations Act
1979. Notwithstanding the practice in other States of making
specific provision in die relevant legislation for the exercise
of the power in question, Parliament has not seen fit to act.
On the contrary, by s 23A of the Act, inserted by the
Industrial Relations Amendment Act 1993, Parliament has
effectively accepted the decision in Pepler's case, albeit
with one slight modification, which confers an express
power on the Commission, where an employer fails to
comply with an order to reinstate or re-employ a claimant,
to revoke that order and, in accordance with the section, to
make an order for the payment of compensation for loss or
injury caused by the dismissal—see sub-s (3). That section
is limited to cases where there has been a referral to the
Commission of a claim by an employee of harsh, oppressive
or unfair dismissal. If Pepler's case were now to be
overturned, the present proceedings having been instituted
by the appellant, a union, the consequence would be that a
union could secure an award of compensation, without
reinstatement or re-employment, whilst an employee, acting
on his own behalf, could not do so unless the employer failed
to comply with an order for reinstatement or re-employment.
As to the use of subsequent amendments in the construction
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of legislation, see Grain Elevators Board (Vic) v. Dunmunkle Corporation (1946) 73 CLR 70 and Kalwy v.
Secretary, Department of Social Security (1992) 38 FCR
295.
FRANKLYNJ
I have read the reasons for judgment of Anderson J with
which I agree. Like him I am of the view that the appellant
has raised cogent arguments in support of its submission that
Pepler's Case 68 WAIG 11 "Pepler's Case 68 WAIG 11"
be overruled. They are not so persuasive however as to
reveal that the decision was plainly wrong. The issue they
raise is one of construction. The decision in that case was
given in 1987 after argument by experienced counsel and
with carefully considered reasons by the individual members of the Court. It has since been followed on a
considerable number of occasions. It is a decision upon
which, no doubt, persons and organisations have since
arranged their affairs. It would seem to have legislative
acceptance, no attempt having been made to legislate so as
to remove or alter its effect, although numerous other
amendments to the Industrial Relations Act 1979 have since
been enacted. It cannot be said to result in injustice in that
compensation for unfair dismissal may still be obtained
through the courts. It seems to me that in those circumstances the need to have certainty in the law and to protect
the integrity of acts and transactions which have taken place
in reliance upon it require that it not be departed from. All
of those circumstances were accepted as reasons why a
previous decision of a court should not be overruled in Jones
v. Secretary of State for Social Services (1972) AC 94
"Jones v. Secretary of State for Social Services (1972) AC
944". It was there also said by the majority that the power
to overrule is to be used sparingly and will rarely be used
to reconsider the construction of a statute (Lord Reid at 966,
Lord Morris of Borth-Y-Gest at 973, Lord Wilberforce at
995, Lord Pearson at 996, Lord Simon of Glaisdale at 1024).
The same attitude to earlier decisions and specifically to
decisions based on statutory construction was demonstrated
by the High Court in Geelong Harbour Trust Commissioners
v. Gibbs, Bright and Co (1970) 122 CLR 504 "Geelong
Harbour Trust Commissioners v. Gibbs, Bright and Co
(1970) 122 CLR 504" (see McTieman and Menzies JJ at
517 and 518). Hie need to maintain consistency in the law
is emphasised in the reasons for decision in Queensland v.
The Commonwealth (1977) 139 CLR 585 "Queensland v.
The Commonwealth (1977) 139 CLR 585", where, although a majority considered the decision under consideration—(Western Australia v. Commonwealth (1975) 134
CLR 201 "Western Australia v. Commonwealth (1975) 134
CLR 201")—to be wrong, the court refused to overrule it.
In that case Gibbs J said at 599:
"It would be futile to attempt to state any succinct
general principle by which the Court should be guided
in deciding whether to overrule an earlier decision of
its own. Some cases may be clear enough. On the one
hand the Court would be slow to disturb a decision
which applied a principle that had been carefully
worked out in a succession of cases, and had been more
than once reaffirmed. On the other hand, a judgment
which had been given per incuriam, and was in conflict
with some other decision of the Court, or with some
well-established principle, might be readily reviewed.''
It is also important, I think, to point out, as was done in
Queensland v. The Commonwealth (supra) by Mason and
Stephen JJ, that the fact that a court might disagree with an
earlier decision of the Court, differently constituted, does
not in every case mean that the earlier decision was wrong.
As Stephen J said at 603:
"The case was very much one upon which different
minds might reach different conclusions, no one view
being inherently entitled to any pre-eminence as
conforming better than others to principle or to
precedent."
The present case is, in my view, such a case and it cannot
be said that the statute was obviously misconstrued in
Pepler's Case or that the decision is plainly wrong. It is
consequently not such a case as was considered in

7-

i>fflaeMMaagBMWciiii;#^ifeTMWimiaiiafeiigtEiwaMMa

Babaniaris v. Lutony Fashions Pty Ltd (1987) 163 CLR 1
"Babaniaris v. Lutony Fashions Pty Ltd (1987) 163 CLR
1". That the attitude of the courts has not changed is clear
from the statement of Dawson, Toohey and McHugh JJ in
Nguyen v. Nguyen (1990) 169 CLR 245 at 269 "Nguyen
v. Nguyen (1990) 169 CLR 245 at 269'' quoted by Anderson
J.
I also refer to the article by Lyndel V Prott "When Will
A Superior Court Overrule Its Own Decision" 52 ALJ 304
to which I am indebted as identifying a number of the
relevant decisions.
I would dismiss the appeal.
ANDERSONJ
This is an appeal from a decision of the Full Bench of the
Industrial Relations Commission upholding an appeal from
a decision of Senior Commissioner Halliwell ordering the
respondent employer to pay amounts of $35,800 to each of
two former employees and $44,300 to another two. The
Senior Commissioner had made that order after a hearing
pursuant to s.44 of the Act in which the appellant claimed
that the four employees had been unfairly dismissed from
their employment and ought to be reinstated without loss of
entitlements or alternatively paid compensation. The appeal
raises again the question of the jurisdiction of the
Commission, in a reinstatement case, to award compensation for unfair dismissal without also ordering re-employment. The grounds of appeal effectively invite the court to
reconsider the line of cases in which the court has held that
there is no jurisdiction to order an employer to pay money
in the nature of compensation to former employees who
have been unfairly dismissed, unless the order is ancillary
to an order for re-employment. Pepler's Case 68 WAIG 11
"Pepler's Case 68 WAIG 11"; Kounis Metal Industries Pty
Ltd v. Transport Worker's Union 73 WAIG 14 "Kounis
Metal Industries Pty Ltd v. Transport Worker's Union 73
WAIG 14"; Coles Myer Ltd t/a Coles Supermarkets v.
Coppin 73 WAIG 1754 "Coles Myer Ltd t/a Coles
Supermarkets v. Coppin 73 WAIG 1754".
The respondents business had been to operate a nappy
service involving the collection and laundering of soiled
nappies and the supply on hire of clean nappies. The four
workers concerned had been employed to fold freshly
laundered nappies by hand. The terms and conditions of
their employment were governed by the Laundry Workers
Award No. 29 of 1981 but none of the workers was a
member of a union. In July 1992 they joined the appellant
union, which attended at the work place and made what
appear to have been routine requests for time and wages
records. Shortly thereafter the union wrote to the respondent
alleging breaches of the Award relating to the employment
of the four workers. This was followed by discussions
between the appellant and respondent that appear to have
been inconclusive. It was also followed by certain conduct
by the respondent that caused the four workers to fear for
their jobs. In the first place the respondent gave a notice to
all employees that, because of the appellant's activities,
there would be changes to work conditions. A few days later,
on 26 August 1992, the respondent notified its employees
that it required them to enter into fresh contracts of
employment by signing at the foot of a form of letter of
employment accompanying the notice "...by the completion
of work on the 31 August, 1992." The appellant reacted to
this by lodging an application with the Commission the next
day, seeking an urgent compulsory conference "...to prevent
the further deterioration of industrial relations between itself
and the ... employer." In that application the appellant
claimed that the proposed fresh contract was unnecessary
and that it sought to impose harsh and unfair conditions on
existing employees. The appellant sought an order that the
respondent be prevented from requiring the workers to sign
the fresh contract. The following day each of the workers
was dismissed with two days pay in lieu of notice. The
application for the compulsory conference was successful
and a conference was held on the morning of 31 August
before Senior Commissioner Halliwell. By this time, of
course, the termination of the employment of the four
workers had taken effect and this somewhat altered the

l

>5

nature of the matters in issue between the parties, at any rate
as regards the four dismissed workers.
The conciliation conference before the Senior Commissioner failed to resolve the controversy and the matter
proceeded by way of hearing and determination pursuant to
a direction of the Senior Commissioner under s 44(6)(ba).
The arbitration thus initiated became rather protracted. The
issues for determination were set out in a document dated
1 October 1992 headed ' 'Final Memorandum of Matters For
Hearing and Determination". As appears from this document the appellant by this time contended that the workers
had been unfairly dismissed and ought to be reinstated
without loss of entitlements; alternatively that they should
be paid compensation "...for their unfair dismissals...". The
respondent denied that the dismissals had been unfair and
opposed the claims for reinstatement and compensation.
Shortly after the dismissals, the respondent disposed of
its entire business operations to another apparently unrelated
company in a transaction conceded by the appellant to have
been genuine.
The Senior Commissioner found the dismissals to have
been "harsh and unfair" and, had it been practicable to do
so, he would have made an order for re-employment. He did
not, but it is obvious the only reason he did not was because
it was, as he said, ".. simply not open to the Commission
at all as the offending employer has gone out of business...".
He then stated that the only "remedy" available in the
circumstances was the awarding of "...a payment of
compensation for the unfair dismissal of the employees from
their employment." The orders mentioned above were then
made. On appeal the Full Bench of the Commission held that
the Commission was bound by the line of decisions in this
court to which I have referred that are to the effect that an
award of compensation was beyond jurisdiction unless
ancillary to a substantive order for reinstatement. The appeal
was upheld and Senior Commissioner Halliwell's orders
were quashed.
When the appellant lodged the s 44 application seeking
a compulsory conference and when Senior Commissioner
Halliwell made the order referring the matter to arbitration
there was in existence an "industrial matter" within the
meaning of s 23 of the Act. There was a conflict between
union and employer about matters affecting or relating to the
work, privileges, rights and duties of the four workers.
Pursuant to the jurisdiction expressly conferred by s 23 the
Commission had "...authority to enquire into and deal
with..." that matter. The termination of the contracts of
employment of the workers involved in the matter did not
place the controversy beyond the jurisdiction of the
Commission. The nature of the dispute between the parties
(union and employer) changed but the dispute continued and
did not lose its industrial character. It became a dispute as
to whether the manner and circumstances of dismissal of the
workers was industrially unfair. That the Commission has
power to grant relief or redress, in the exercise of its
jurisdiction to deal with industrial matters, is not in doubt,
s 26(2). It is clear that a matter relating to the dismissal of
a person may be an industrial matter for the purposes of the
Act. See the definition of "industrial matter" in s 7(c). Quite
apart from the express recognition of that in the definition
of "industrial matter" it is anyway not easy to see why the
continued existence of the industrial matter should necessarily depend on the continuation of the contract of service. In
reality a dispute between a union and an employer over the
rights and privileges of a certain worker or category of
workers would not often end with the dismissal of that or
those workers. As Murphy J pointed out in Slonim v.
Fellows (1984) 154 CLR 505 "Slonim v. Fellows (1984)
154 CLR 505" at 511-512:
"The termination of the relationship of employer
and employee does not preclude the existence of
industrial claims, matters, and disputes. Industrial
history shows that many bitter, prolonged and costly
industrial disputes have occurred when the employment has been terminated."
Once it is accepted that an industrial matter in the form
of a dispute between a union and an employer may continue
notwithstanding the dismissal of the particular workers in
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relation to whose employment the dispute originally arose
it must be accepted that the jurisdiction of the Commission
may also survive that dismissal. The doctrine laid down in
Pepler's Case is not that the authority of the Commission
ceases with the cessation of the employment, but that there
is a limitation on the powers of the Commission in such
circumstances, in the particular way the Commission may
thereafter "deal" with the matter. Kennedy J put it in the
following way at page 18 of the report:
"Furthermore, to deny the power (of the Commission) to order compensation...is not to deny the
Commission the power to deal with the industrial
matter. It is simply to deny that its power to do so is
unconstrained in any manner. It may deal with a
complaint of unfair dismissal in the most appropriate
manner, by ordering re-employment in an appropriate
case."
This must mean that the continuation of the contract of
service is not a jurisdictional fact. It is not easy to see how
jurisdiction can be affected by changes to facts upon which
jurisdiction does not depend although, obviously, particular
remedies that might be appropriate on a given state of facts
might not be appropriate should the facts change.
As long as the jurisdiction of the Commission continues
in respect to a matter on the ground that it is an industrial
matter there is much to be said for the view that the
Commission has full authority to "deal" with it. As to how
it may be dealt with, by reference to the scope and objects
of the Act it is apparent that in the case of an industrial
matter in the form of an industrial dispute over dismissals
the Commission may deal with it by settling it. It has long
been accepted that an appropriate method of settlement or
resolution may be to order re-employment, and payment of
compensation to those who accept re-employment. It is not
readily apparent why it should be regarded as always beyond
power to make orders for compensation to those who are not
re-employed. Arguably each case should be treated on its
merits, and the question whether compensation should be
ordered in a particular case should not depend on whether
the person is or is not re-employed but only on whether
compensation is truly ordered for the purpose of resolving
a matter that is truly an industrial matter, and whether, in
the particular case, a compensation payment (both of itself
and as to its amount) is appropriate to the industrial matter
and has a natural tendency to dispose of the dispute
comprising the industrial matter.
There may be cases of alleged unfair dismissal in which
a determination by the Commission that the worker should
not be reinstated truly settles the dispute and puts an end to
the matter such that an attempt by the Commission to
proceed further by purporting to award compensation would
be gratuitous and industrially irrelevant. There may be cases
in which the claim by or on behalf of a dismissed employee
for compensation has an insufficient industrial character. It
may be nothing more than the pursuit of a private or
domestic remedy by an individual rather than a claim having
some more general industrial ingredient or complexion.
There may be cases in which the amount of compensation
awarded is so high as to be beyond what might properly be
regarded as adequate redress for the element of unfairness
giving rise to the industrial dispute. But these would be
reasons why in the particular case the Commission had
exceeded its authority
In this case there is no doubt the matter began as an
industrial matter in the form of a dispute about conditions
of employment and job security. It was properly before the
Commission as a matter within jurisdiction. After jurisdiction had been invoked by the s 44 application the employer
dismissed the union members concerned. That certainly did
not resolve the dispute although it necessarily altered the
way in which the Commission could "deal" with it. For a
time reinstatement was available as a means of resolving the
matter. By the time of remedy, however, by reason of the
actions of the employer in the restructuring of its operations,
that was not possible. On those facts I do not find it easy
to see why, in point of principle, the Commission should be
stopped on jurisdictional grounds from settling the dispute
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by ordering payment of a money sum to the affected persons.
The salutary and remedial nature of such a determination
might go beyond the particular workers and affect the
employer's attitude to the employer/employee relationship
generally, and the employer's future industrial behaviour, to
the benefit of its other employees.
Having said that, however, I think it is now too late for
us to hold that the Commission does have authority to make
orders for compensation to dismissed workers who are not
also re-employed. Pepler's Case is of comparatively long
standing, and was decided after careful consideration and a
thorough examination of the question. In this area of law
there is as much need for certainty and continuity as in any
other. Even if we were to conclude that a conclusion
different from the conclusion reached in Pepler's Case is to
be preferred that would not be a sufficient ground to overrule
Pepler's Case. The question is by no means free from doubt
and it cannot be said that Pepler's Case is obviously or
manifestly wrong, or that the principle established by it goes
against principles established elsewhere in Australia as
regards the jurisdictional limits of industrial courts and
tribunals. And there has been ample opportunity for
Parliament to change the law. That these are legitimate
considerations in determining whether to overrule important
and long-standing judicial precedents is shown by such
cases as Attorney General (NSW) v. Perpetual Trustee Co
Ltd (1952) 85 CLR 237 "Attorney General (NSW) v.
Perpetual Trustee Co Ltd (1952) 85 CLR 237"; Thomas'
Case (1949) 77 CLR 493 "Thomas' Case (1949) 77 CLR
493"; Queensland v. The Commonwealth (1977) 139 CLR
585 "Queensland v. The Commonwealth (1977) 139 CLR
585" and Nguyen v. Nguyen (1990) 169 CLR 245 "Nguyen
v. Nguyen (1990) 169 CLR 245". In the last mentioned case
Dawson, Toohey and McHugh JJ said at p 269:
"Where a court of appeal holds itself free to depart
from an earlier decision it should do so cautiously and
only when compelled to the conclusion that the earlier
decision is wrong. The occasions upon which the
departure from previous authority is warranted are
infrequent and exceptional..."
For these reasons I would dismiss the appeal.
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Appeal No. 17 of 1993.
In the matter of an appeal against the decision of the Full
Bench of the Western Australian Industrial Relations
Commission in Matter Numbered 1592 of 1992 dated 27
July 1993.
Between:
The Federated Miscellaneous Workers' Union of Australia,
WA Branch
Appellant
and
Nappy Happy Hire Pty Ltd Trading as
Nappy Happy Service.
Respondent.
Before:
MR JUSTICE KENNEDY (PRESIDENT).
MR JUSTICE FRANKLYN.
MR JUSTICE ANDERSON.
14 April 1994.
Order.
HAVING heard Mr R.L. LeMiere of Counsel for the
appellant, and Mr H. Dixon of Counsel for the respondent,
the Court hereby Orders that the appeal be dismissed.
JOHN G. CARRIGG,
Cleric of the Court.
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No 1271 of 1993.
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HIS HONOUR THE PRESIDENT P. J. SHARKEY.
COMMISSIONER J. F. GREGOR.
COMMISSIONER R. N. GEORGE.
20 October 1993.
Order.
This matter having been due to come on for hearing
before fee Full Bench on fee 20fe day of October 1993, and
the parties having by letters dated the 15fe day of October
1993 and fee 18fe day of October 1993 sought leave to have
fee appeal adjourned sine die to enable fee appeal to be
discontinued, and both parties having consented in writing
to waive their rights to speak to the Minutes of Proposed
Order in accordance with s.35(4) of the Industrial Relations
Act 1979 (as amended), and the letters having been filed
herein, it is this day, fee 20th day of October 1993, ordered,
by consent, feat appeal No 1271 of 1993 be and is hereby
adjourned sine die to enable the appeal to be discontinued.
By fee Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Appeals against decision of
Industrial Magistrate—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.
and
Jason Industries Ltd t/a Jason Furniture.
No. 1717 of 1993.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER S.A. KENNEDY.
COMMISSIONER R.N. GEORGE.
27 May 1994.
Reasons for Decision.
THE ACTING PRESIDENT: The Appellant instituted
proceedings in fee Industrial Magistrate's court by way of
24 separate complaints alleging feat fee Respondent had
breached fee Furniture Trades Industiy Award in that it
failed to pay 24 of its former employees severance pay in
accordance wife subclause 20A(3) of fee Award. That
subclause provides feat in addition to fee normal period of
notice required to terminate the contract of employment of
an employee whose employment is covered by the Award
"and subject to further order or the Commission, an
employee whose employment is terminated for reasons set

out in paragraph (a) of subclause (1) of Clause 20A" shall
be entitled to severance pay, the amount depending upon the
length of continuous service by the affected employee.
Paragraph (l)(a) of the clause provides—
"(a) Where an employer has made a definite decision
that the employer no longer wishes the job the
employee has teen doing done by anyone and this
is not due to the ordinary and customary turnover
of labour and that decision may lead to termination of employment, the employer shall hold
discussions wife fee employees directly affected
and wife the union."
Paragraphs (b) and (c) of this subclause regulate the
manner of the discussions.
When fee proceedings came on for hearing before the
learned Industrial Magistrate they were heard together. The
Appellant, as fee complainant in each of the complaints, was
represented by Mr Lourey, a person employed by it as an
organiser and industrial officer. The Appellant called a
majority, but not all, of fee employees the subject of the
complaints to give evidence. It is fair to say that their
evidence was virtually confined to fee fact feat each of them
was dismissed from fee Respondent's employment on or
about 19 March 1993, to the question of their length of
service and in some cases, as to whether the work they
formerly performed was being performed by others. Mr
Lourey also gave evidence, part of fee import of which was
feat in fee course of his work he became aware of fee nature
of fee Respondent's business in its Furniture Division "and
fee problems that it has faced over a period of time and the
practices and conduct of certain practices in relation to
feat". The Magistrate questioned fee relevance of feat
information, in response to which Mr Lourey intimated feat
he was "attempting to anticipate some of fee arguments feat
will be led'' by fee Respondent in defence of the complaints.
The Magistrate informed him feat he was "not to anticipate
anything" and feat the way to rebut evidence was by way
of cross examination. Mr Lourey's response was feat he
wished "to give evidence to fee changes that have taken
place within fee company this year ... having regard to the
defence of the company as to fee circumstances feat would
enable him" in effect to refute fee Respondent's assertion
that fee employees in question did not qualify for severance
payment under fee Award. The Magistrate indicated feat he
did not "really see what the relevance of your attempt to
give evidence is" and did not "really know feat you can
advance the matter". Apart from unsuccessfully attempting
to tender a statutory declaration relating to one of the
affected employees who was absent, Mr Lourey then
withdrew as a witness without being cross examined.
Thereafter in response to fee Magistrate he indicated feat the
complainant's case was closed. The matter was thereafter
adjourned until fee following day, due mainly to fee
unavailability of the Respondent's witnesses.
On the resumption of fee hearing the next day, Mr Lourey
sought to adjourn two of fee complaints on fee grounds in
one case, feat the affected employee was and had been on
fee previous day ill and feus unable to attend to give
evidence. In fee other case an adjournment was sought on
fee grounds feat arrangements needed to be made to have
an interpreter present so feat another of fee affected
employees, who was stood aside as a witness on fee previous
day, could give evidence. In another case he sought to
withdraw fee complaint on fee grounds feat the affected
employee had inexplicably been absent on fee previous day.
The Respondent's agent objected to Mr Lourey's requests
on fee basis that fee Appellant had closed its case in respect
of all of fee complaints. He intimated feat the Respondent
wished to make a submission of no case to answer. Without
further ado, fee learned Magistrate then proceeded to receive
submissions from fee Respondent's agent as to why there
was no case to answer and then invited fee Appellant's agent
to respond, which he did, asserting that there was a case to
answer. One of fee points taken by fee Respondent's agent
was that there was no evidence as to fee ordinary rate of pay
payable to each of fee employees and hence there was no
way to quantify their loss. Mr Lourey submitted to fee
Magistrate feat he had wished to lead evidence through

himself as to the grade of the persons, to which the
Magistrate replied that he should not be giving evidence on
behalf of the company, although in fairness the Magistrate
indicated that "the details could be worked out at a later date
if necessary".
The Magistrate upheld the Respondent's submission,
although on grounds "not specifically" raised by the
defendant. The Magistrate noted that the provisions of
Clause 20A did not apply to an employee who was simply
terminated, but to an employee whose job is not to be done
by anyone else. He held that there was no evidence to show
that the specific job previously undertaken by the affected
employees had "stopped" and that the individual employees were not to be replaced; that there was no evidence that
any discussions were held pursuant to paragraphs (l)(b) and
(c) of Clause 20A and noted that there was no evidence of
any reason having been given for their termination. In
respect of four of the complaints he concluded that there was
no evidence whatever tendered in respect of them and
accordingly dismissed them for "want of prosecution".
The Appellant now appeals, asserting in Ground 1 of the
amended Grounds of Appeal that the Magistrate erred in law
in concluding that "the complainants were required to
adduce evidence that discussions were held pursuant to
subclauses (l)(b) or (c) of Clause 20A of the Award'; in
Ground 2 that the Magistrate erred in law "in applying the
provisions of subclause (l)(a) of Clause 20A of the Award
to determine the evidence necessary to make out a case to
answer'; and in Ground 3 that the Magistrate erred in law
in concluding that there was no evidence "to show that the
specific job was stopped''. In Ground 4 the Appellant asserts
that the Magistrate, by his conduct throughout the trial,
evidenced an intention that he did not want to hear the
complaints and/or he wanted to finish the hearing at the
earliest possible opportunity and "thereby erred in not
providing the appellant with sufficient opportunity to
present its case on behalf of the complainants so depriving
the appellant of a fair hearing". In Ground 5 the Appellant
asserts that the Magistrate "by his conduct in the course of
the hearing so interfered with the conduct of the Appellant's
case that evidence relevant to proving the complaints was
not adduced into evidence'; and in Ground 6 asserts that the
Magistrate's statements and questions of Mr Lourey while
he was attempting to give evidence "so interfered with the
conduct of the appellant's case that evidence relevant to
making out a case to answer was thereby not permitted to
be adduced into evidence".
The Respondent submits that the Magistrate properly
interpreted the Award, or if he did not, the failure to do so
was a defect which was not fatal to his conclusion that there
was no case to answer. The Respondent says that the
evidence adduced by and on behalf of the complainant was
grossly inadequate and merely went to show that the
affected employees had been dismissed from their employment, which was insufficient The Respondent's agent
pointed out that except in one case, the evidence did not even
reveal that the affected employees had not been paid a
severance payment of the kind being claimed. Furthermore,
the Respondent's agent emphatically rejected any proposition that the Appellant was denied natural justice. He
submits that the Appellant's agent, Mr Lourey, did not
protest when the Magistrate ruled against his giving further
evidence, and indeed agreed with the Magistrate that it was
not proper for him to adduce evidence of the kind he was
contemplating. Moreover, the Respondent submits that even
had Mr Lourey tendered the evidence he intended to adduce,
it would have been insufficient to make out any of the
complaints.
In my view, the matter can be disposed of by considering
Grounds 4, 5 and 6 of the appeal.
It is trite to say that the conduct of proceedings before an
Industrial Magistrate is governed by the rules of natural
justice. Furthermore, it is trite to say that the rules of natural
justice require that parties to proceedings of that kind be
given a fair opportunity to put their case properly before the
Magistrate (see: Hocks v. Kembla Built-in Furniture (1987)
67 WAIG 1527; and see too: Dianella Hotel and Others v.
Federated Clerks' Union of Australia, Industrial Union of

Workers, WA Branch (1989) 69 WAIG 2303). The modem
authorities suggest, as Kirby P noted in Aardvark Security
Services Pty Ltd v. Ruszkowski [unreported—New South
Wales Court of Appeal: 40353 of 1992—19 March 1993],
a judge or magistrate is not "a mere umpire, blowing the
whistle when filings go wrong", but has a right, if not an
obligation, in the interests of prudent case management to
see that time is not unduly wasted, but it is impermissible
to act in a way which deprives one or other of the parties
from adducing evidence which may be relevant.
In my view, the Appellant as the complainant in each case
was not given a sufficient opportunity to present its case
properly before the Magistrate. The Magistrate appears
clearly to have taken the view that Mr Lourey had nothing
useful to contribute by way of evidence. In particular, he
took the view that Mr Lourey ought not to be giving
evidence in anticipation of what the Respondent might
tender in answer to the complaint. It is simply not correct
to hold, as did the Magistrate, that the only way to rebut an
opponent's evidence is through cross examination. Furthermore, it is not illegitimate to adduce evidence which has the
potential to cast doubt on what the Respondent might be
expected to say in answer to the complaint. It is clear from
a reading of the transcript that Mr Lourey sought to give
evidence to cast doubt on what the Respondent might be
expected to say in answer to the complaint. He was not
without some qualification to give evidence about the state
of affairs of the Respondent as it affected the employees
regarding the matter, given, as he said, that he had become
aware of the problem faced by the Respondent as a result
of his work as the union organiser. Maybe there were aspects
of the evidence he wished to give which were inadmissible,
or otherwise of questionable credibility, but that does not
justify the Magistrate suggesting that he could not advance
the matter further and positively discouraging, if not
prohibiting, him from attempting to give further evidence
about the matter.
Only a perverse interpretation of the transcript of
proceedings before the Magistrate could lead to the
conclusion that Mr Lourey conceded that he should not give
the evidence he intended to give. The fact that Mr Lourey
deferred to the Magistrate's rulings without protest cannot
be taken to have been an acknowledgement that the
Magistrate's ruling was correct. Rather, I take it to be
nothing more than an example of adherence to proper
etiquette.
In my assessment, any objective assessment of the
transcript of the proceedings leads to the conclusion that the
Appellant, as the complainant, was not given a fair
opportunity to have a fair trial. Apart from the Magistrate's
reluctance to receive evidence from Mr Lourey, the
transcript gives some reason to conclude that the Magistrate
was less than patient with the parties and as a consequence
denied the complainant a fair trial, as the Appellant alleges.
One cannot help but form the impression that he was unduly
short with the parties throughout the proceedings. Indeed a
reader of the transcript could be forgiven for concluding that
he was not particularly anxious to hear the complaints. He
expressed the view in somewhat derogatory terms that the
Award was "funny". Moreover, he referred to Mr Lourey
in the context of an objection to him reading from notes, as
having possibly "forgotten his name". On another occasion
in the context of a need to call one of the former employees
that "we will if necessary, if we have to, exhume him". The
Magistrate's task was not made easy by the cavalier manner
in which the case was presented on behalf of the
complainant, by the number of baseless objections taken by
the Respondent's agent and by the fact that some witnesses
were unavailable or otherwise unable to give evidence, but
that ought not be taken to relieve him from his obligation
to give the Appellant a fair opportunity to present its cases
and hear them in full. Furthermore, the Magistrate does not
appear to have considered the Appellant's request on the
second day for adjournment, nor the request to withdraw one
of the complaints.
As was pointed out by the High Court in Stead v. The
State Government Insurance Commission (1986) 161 CLR
141 at 145, it is not every departure from the rules of natural

justice at a trial which will entitle the aggrieved party to a
new trial (see also: Robe River Iron Associates v.
Amalgamated Metal Workers and Shipwrights Union of
Western Australia and Others (1993) 73 WAIG 1993). The
question is whether the denial of natural justice deprived the
aggrieved party of the possibility of a successful outcome.
As further pointed out by the High Court at page 145 "it is
no easy task for a Court of Appeal to satisfy itself that what
appears on its face to have been a denial of natural justice
could have no bearing on the outcome of the trial of an issue
of fact". It may be, and indeed I suspect it was the case, that
such evidence as was produced by and on behalf of the
complainant was inadequate to make out the complaints, but
the fact is that the complainant's case was cut off in its prime
by the Magistrate's active discouragement, if not outright
prohibition, of Mr Lourey giving further evidence. Having
regard to Mr Lourey's qualifications, it is quite possible that
he could have given evidence as to the reasons for the
employees' dismissal and as to whether or not their jobs
were being undertaken by others. In addition, it is
conceivable that he might have been in a position, for
example from discussions with the Respondent's representatives, to give evidence as to whether the employees had been
paid a severance payment. It is simply not possible to
conclude that had Mr Lourey been allowed to give the
evidence he wanted to give to rebut the Respondent's case,
a different result would not have ensued. Although no
evidence had been given to show that the Appellant was a
party to the Award, which is a condition precedent to a
successful prosecution, the Magistrate accepted the Respondent's assurances that it was indeed a party to the Award.
He appears to have taken the view that the matter was not
to be determined on the basis of technicalities and for that
he cannot be criticised. If at the end of the day the only
matter outstanding was absence of proof that the Respondent
was a party to the Award, it would have been perfectly
legitimate to allow the Appellant to reopen its case to prove
that fact, assuming, as seems to have been the case, it was
a proveable fact.

matters raised thereby (cf: Hocks v. Kembla Built-in
Furniture (supra)). It should be said, however, that it is not
a necessary ingredient of the entitlement to a severance
payment under subclause 20A(3) of the Award that the
employer have had discussions with the employees. The
import of the subclause is explained in Re Vetter Trittler Pty
Ltd (Receiver and Manager Appointed) (In Liquidation)
[unreported—WA Supreme Court Coy 109 of 1991:
2/9/1992] and in Short v. F.W. Hercus Pty Ltd (1993) 46IR
128.
COMMISSIONER S.A. KENNEDY: I have read the
Acting President's draft reasons for decision. I am in
agreement with these reasons and I have nothing further to
add.
COMMISSIONER R.N. GEORGE: I have had the
opportunity to read the Acting President's decision in draft
form. I am in agreement with these reasons and I have
nothing further to add.
Appearances: Mr G.N. Hocking (of Counsel) on behalf
of the Appellant.
Mr P.O. Brunner on behalf of the Respondent.

In the circumstances, I consider that the appeal should be
upheld. The decisions of the Magistrate should be quashed
as being contrary to law and the complaints remitted for
retrial before another Industrial Magistrate (see: Australasian Society of Engineers, Moulders and Foundry Workers,
Industrial Union of Workers, Western Australian Branch
and Others v. State Energy Commission of Western
Australia and Others (1991) 71 WAIG 315; and Robe River
Iron Associates v. Amalgamated Metal Workers and
Shipwrights Union of Western Australia and Others (1990)
70 WAIG 2083).

BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER S.A. KENNEDY.
COMMISSIONER R.N. GEORGE.
31 May 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 18th day of May 1994, and having heard Mr
G.N. Hocking (of Counsel) on behalf of the Appellant and
Mr P.G. Brunner on behalf of the Respondent, and the Full
Bench having reserved its decision on the matter and on the
27th day of May, 1994 having found that the appeal should
be upheld, it is this day, the 31st day of May 1994, ordered
as follows—
(1) That the appeal be and is hereby upheld.
(2) That the decision of the Industrial Magistrate in
Complaint No. 242 of 1993 and Nos 274 to 296
of 1993 (inclusive) made on the 9 th day of
December, 1993 be and are hereby quashed and
that each of the said complaints be and are hereby
remitted to another Industrial Magistrate for
further hearing and determination according to
law.
By the Full Bench.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President

Although the Magistrate purported to treat four of the
complaints differently by dismissing them for want of
prosecution on the basis that no evidence was called, I take
the view that there is no justification for treating them
differently to the other complaints. All the complaints were
heard together and the trial was so manifestly unfair that
there should be a complete retrial. In any event, it is wrong
to conclude that the complaints were not prosecuted. Simply
because the employees affected by the complaints did not
attend it does not follow that the complaints affecting them
were not prosecuted. The Appellant was the complainant
and through Mr Lourey sought to prosecute all the
complaints, albeit that he might have done so defectively.
The law does not require that the employees, the subject of
the complaints, appear to give evidence, as would seem the
Magistrate thought to be the case. Evidence was given by
other employees in respect of at least two of the complaints
in question. Furthermore, it might be that Mr Lourey knew
enough of their situation to be able to give admissible
evidence in respect of each of them.
In the circumstances, I find it unnecessary to consider the
other grounds of appeal raised by the Appellant and in view
of the fact that the complaints are to be retried it is perhaps
inappropriate to make comment on this occasion on the

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, W.A.
and
Jason Industries Ltd trading as Jason Furniture.
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of Rules—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Re an application by The West Australian Psychiatric
Nurses' Association (Union of Workers)
No. 660 of 1991.
BEFORE THE FULL BENCH.
MS HONOUR THE PRESIDENT P.J. SHARKEY.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER J.A. NEGUS.
12 May 1994.
Reasons for Decision.
THE PRESIDENT: These are the unanimous reasons for
decision of the Full Bench.
This is an application by The West Australian Psychiatric
Nurses' Association (Union of Workers) (hereinafter referred to as "WAPNA"), pursuant to s.62(2) of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as "the Act"), whereby it seeks an order of the
Commission authorising the Registrar to alter its eligibility
rule, namely rule 5. Constitution, by deleting the existing
rule 5(b) and re-lettering the existing rule 5(c) as rule 5(b).
The existing rule 5(b) reads as follows:—
"(b) A person who holds a Psychiatric Nursing
Certificate but who, by virtue of his employment,
is eligible for membership of—
(i) the Royal Australian Nursing Federation
(Western Australian Branch) Industrial
Union of Workers, Perth; or
(ii) the Civil Service Association of Western
Australia (Inc.);
is not eligible for admission to this union."
This application has and had relevance to application No
485 of 1989 filed by The Australian Nursing Federation,
Industrial Union of Workers Perth (hereinafter referred to
as "the ANF") (State) which was decided by the Full Bench
on 19 April 1994.
There were notices of objection to this application filed
by the State ANF and the Civil Service Association of
Western Australia (Inc) (hereinafter referred to as "the
CSA").
We should advise that on 14 May 1992, the State ANF
was given an extension of time to lodge an objection to the
application herein, and an application for the extension of
time was granted to the CSA to lodge an objection to the
application herein. They were also given time to file further
and better particulars of the notices of objection.
We were advised by the Health Services Union of
Australia (hereinafter referred to as "the HSUA") that it did
not wish to pursue any objection or intervention in this
matter.
We were satisfied that the State ANF and the CSA had
sufficient interest to pursue their objections (see Gairns and
Dempsey v. RANF 69 WAIG 2343 and the cases cited
therein). The interest arises because of the question of
overlapping membership raised by the objections.
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The further and better particulars of objection of the CSA
were filed on 20 May 1992, and we reproduce them, formal
parts omitted, hereunder:—
"1. Application No. 660 of 1991 seeks to delete Rule
5(b) from the Constitution of The Western
Australian Psychiatric Nurses Association (Union
of Workers):
"A person who holds a Psychiatric Nursing
Certificate but who, by virtue of his employment,
is eligible for membership of—
(i) the Royal Australian Nursing Certificate but
who, by virtue of his employment, is eligible
for membership of—
(ii) the Civil Service Association of Western
Australia (Inc);
is not eligible for admission to this union."
2. The records of the CSA show that Rule 5(b) has
existed in the Constitution of the Western Australian Psychiatric Nurses Association (Union of
Workers) since 1935, if not earlier.
3. The CSA has constitutional coverage of Directors
of Nursing and Co-ordinators—Mental Health
Nursing, Co-ordinators—Nurse Management
(Mental Health) and Co-ordinators—Staff Development/Nursing Research. (The Co-ordinator positions were titled Assistant Directors of Nursing
prior to the implementation of the Mental Health
Nurses Career Structure in 1990.)
4. The CSA has constitutional coverage of the
positions of Directors of Nursing and Nursing
Co-ordinators by virtue of Rule 6(a) Membership
of the Constitution and Rules of the Civil Service
Association of WA (Inc):
Rule 6—Membership
(a) Membership shall be confined to any person
who is:
(1) employed as an officer under and within
the meaning of the Public Service Act
1978-80; or
(2) employed under the Forests Act, the
Main Roads Act or any Act now in force
or hereafter enacted whereby any Board,
Commission or other body is constituted to administer any such Act; or
(3) otherwise employed in any of the
established Branches of the Public Service, including State trading concerns,
business undertakings and government
institutions controlled by Boards; or
(4) employed by the State of Western
Australia; or
(5) employed by the Crown or by any
Minister of the Crown in right of the
State of Western Australia; or
(6) employed by any statutory body representing the State of Western Australia;
or
(7) employed by any instrumentality or
authority whether corporate or unincorporated acting under the control of or for
or on behalf of or in the interest of the
State of Western Australia; or
(8) employed in either House of Parliament
of the State of Western Australia either—
(i) under the separate control of the
President or Speaker or under the
joint control; or
(ii) by a Committee appointed pursuant to the Joint Standing Rules and
Orders of the Legislative Council
and the Legislative Assembly.
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(9) employed by any company or corporation in which issued shares are held by
or for or on behalf of or in the interest
of the State of Western Australia, or, if
there are no issued shares, in which the
Governing body by whatever name
called includes nominees appointed by
or on behalf of or in the interest of the
State of Western Australia."
5. The Directors of Nursing and Nursing Coordinators positions covered by the Civil Service
Association of Western Australia Incorporated
total sixteen and are located in various health
facilities:
Location
Position(s)
Graylands Hospital
1 Director of Nursing
4 Nursing Co-ordinators
Heathcote Hospital
1 Director of Nursing
2 Nursing Co-ordinators
Lemnos Hospital
1 Director of Nursing
2 Nursing Co-ordinators
Bentley Lodge
1 Director of Nursing
Selby Lodge
1 Director of Nursing
Osbome Lodge
1 Director of Nursing
Swan Lodge
1 Director of Nursing
Armadale Lodge
1 Director of Nursing
6. The occupants of the sixteen positions outlined in
Point 5 above are, with one exception, all
members of the CSA and wish to remain as
members.
7. The qualifications for the Directors of Nursing and
Nursing Co-ordinators, amongst other things,
includes a requirement that the occupants of the
positions be currently registered Mental Health
Nurses.
8. The CSA has, in the past, and continues to
adequately represent and advance the professional
and industrial interests of the members concerned.
This includes representing them on the Mental
Health Nurses Career Structure Working Party
and the Implementation Steering Committee for
the Mental Health Nurses Career Structure. These
implementation discussions and negotiations are
continuing and the members wish the CSA to
continue to act on their behalf. The CSA has also
represented the members concerned in a number
of review committees which were set up by the
Minister for Health to look at re-organising
psychiatric services provided by the Health Department. These are also of an ongoing nature.
9. The members concerned of the CSA do not wish
to be covered by the Western Australian Psychiatric Nurses Association (Union of Workers) and
have not been consulted by that union on this rule
change application."
Similarly, further and better particulars of objection of the
State ANF were filed herein on 19 June 1992, and we
reproduce them, formal parts omitted, hereunder:—
"1. By application No. 660 of 1991 WAPNA seeks to
delete Rule 5(b) from its constitution. Rule 5(b)
provides, in part, that:
"A person who holds a Psychiatric Nursing
Certificate but who, by virtue of his employment,
is eligible for membership of—
(i) the Royal Australian Nursing Federation
(Western Australian Branch) Industrial
Union of Workers, Perth ... is not eligible for
admission to this Union".
2. The effect of the alteration, if allowed, will be to
enable WAPNA to enrol as members psychiatric
nurses who are currently members of the Australian Nursing Federation (Western Australian
Branch) Industrial Union of Workers, Perth
("ANF").
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Adequacy of Current ANF Coverage of Psychiatric
Nurses
3. ANF currently has a financial membership of
approximately 7,700 including registered and
enrolled nurses in all disciplines and specialties
including psychiatric nursing.
4. ANF membership has since its inception included
psychiatric nurses and its senior office holders
have often been psychiatric nurses. ANF awards
cover psychiatric nurses in Western Australia.
5. ANF currently has a total of 439 psychiatric
nurses as members at the following locations:
Armadale Lodge, Bentley Lodge, Eden Hill
Cluster Homes, Graylands Hospital, Lemnoss
Hospital, Moss Street Lodge, Osbome Lodge,
Selby Clinic, Selby Lodge, Stubbs Terrace Hospital, Swan Lodge.
6. The ANF has in the past and continues adequately
to represent and advance the professional and
industrial interests of the members concerned
including:
(a) the ANF currently has 20 job representatives
at psychiatric nursing contacts at locations .
throughout the State;
(b) the ANF currently employs an industrial
officer with 20 years past experience in
psychiatric nursing whose principal role is to
represent and further the interests of psychiatric nurses who are members of the ANF.
(c) In October 1989 the ANF established a
mental health nurses' special interest group
in order to better service mental health
nurses. The purpose of this group includes
anything which effects the interest of psychiatric nurses concentrating specifically on
professional development issues. For example, the mental health special interest group
provides study days and seminars which it
holds on a regular basis.
(d) In addition, psychiatric nurses have available
to them the full range of services which are
available to all ANF members including
access to professional officers, industrial
officers and organisers regarding work problems or award interpretation, and duty officers if a job representative is not available.
The Agreement Between ANF and WAPNA
7. Following the failure of amalgamation discussions between ANF and WAPNA in 1989 there
was serious and open competition for membership
between the ANF and WAPNA. This was a source
of constant industrial conflict, dispute and unrest
both at worksites and in proceedings in Industrial
Commissions at a Federal and State level.
8. On 25 July 1991 an agreement between ANF, The
Health Services Union of Australia and WAPNA
was executed and tendered in proceedings before
His Honour Mr Deputy President McBean of the
Australian Industrial Relations Commission ("the
agreement"). The purpose of the agreement was
to attempt to resolve the industrial confrontation
which had resulted from the failure of amalgamation discussions. It sought to place relations
between the parties on a sound footing and restore
industrial harmony.
9. The agreement deals, inter alia, with the issue of
rules change applications by ANF Western Australian Union and WAPNA and was intended to
resolve all outstanding issues and further proceedings as to ANF/WAPNA eligibility for members.
10. Clause 15 of the agreement required ANF and
WAPNA to negotiate an agreed form of words for
WAPNA's proposed rule change as to its eligibility rule.
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11. The current application represents a breach of the
agreement which will lead to a renewed outbreak
of destructive industrial disputation and renewed
competition for membership.''
On 8 February 1994, WAPNA sought to have this
application re-listed, it having been adjourned by order of
the Full Bench on 14 May 1992. Accordingly, the matter
was re-listed before the Full Bench on 10 March 1994.
The State ANF announced that it no longer pursued its
objection when this matter came on for hearing and
determination on 10 March 1994.
On 10 March 1994, too, Mr Maguire, who appeared for
WAPNA, referred to a letter written to the Registrar on 13
September 1993, which attached a copy of a Notice of
Meeting of 10 August 1993, Meeting Minutes, Special
General Meeting, 1 September 1993, an advertisement
relating to proposed changes to the rules and to a meeting
in "The West Australian" on 14 August 1993, and a Notice
of a proposed alteration to the rules dated 8 September 1993,
together with a letter to the Acting Registrar of 9 February
1992. This related to a proposed amendment to the rules, and
that amendment required the substitution of a new proposed
rule 5(b), which is contained in the bundle of documents
(MFI1), and which reads as follows:—
"(b) The following persons are ineligible for membership of the Union:
(i) A person who is or is eligible to be registered
only as a general or general enrolled nurse;
or
(ii) A person who is employed as a general or
general enrolled nurse."
The documents, as Mr Furey, who appeared for the CSA,
said, detailed to the Registrar a form of agreement which had
been reached between one of the objectors, the ANF, and
WAPNA. That was subsequently put to the membership of
WAPNA as the proposed rule amendment, and WAPNA
wished to put this as a proposed rule. Mr Furey's submission
was that, given the change proposed, there was no
compliance with the requirements of s.55(2) of the Act,
which requires the advertising of changes in the gazette
which relate to qualifications of persons for membership of
the organisation. Effectively this was a new application.
This was, he submitted, because exclusions previously
listing other organisations would, if the amendment were
allowed, become an exclusion based on employment
categories. He referred to one other organisation. The
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian Branch (hereinafter referred to as "the LHMWU"),
having an interest in enrolled nurses' coverage. The change
still effected a deletion of the prohibition upon coverage of
CSA eligible members, which the rule currently provides.
Mr Maguire submitted that the amendment to the
application did not affect the CSA because, in the original
application, CSA coverage was to be deleted and that
remained the case. The LHMWU showed no interest in the
original application, he submitted, and there was no
significant change in the alteration sought.
The Full Bench decided that a gazettal was not required,
and did so because s.58(3) of the Act, by virtue of s.62(4)
of the Act, is required to be applied "with such modifications as are necessaiy, to and in relation to an application
by an organization for alteration of a rule of a kind referred
to in subsection (2)". S.58(3) provides that:—
"On an application for the registration of an
organization the agent or representative of the applicant
may request the Full Bench to authorize the rules of the
organization to be registered in terms that exclude
certain persons or classes of persons from the description of persons who would have been eligible for
enrolment as members of the organization under the
rules as lodged under section 55 (l)(b) and, if so
requested, the Full Bench may authorize the Registrar
to register the rules in those terms."
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In our opinion, the proposed amendment excluded certain
persons or classes of persons from the description of persons
who would have been eligible for employment, and
accordingly the matter was one which was capable of being
made "on an application for the registration of an
organization". It follows that it was not necessary to gazette
the amendment sought to be made, and leave to amend the
application in the following terms was given:—
"(b) The following persons are ineligible for membership of the Union:
(i) A person who is or is eligible to be registered
only as a general or general enrolled nurse;
or
(ii) A person who is employed as a general or
general enrolled nurse."
Mr Maguire took us to a decision altering the eligibility
rules of the Federal ANF (see Re an application by the ANF
(D 30020 of 1990) Print J6558). That was a decision of
Moore DP in the Federal Commission.
He also took us to an agreement betv/een WAPNA, the
HSUA, and the ANF (see exhibit 1). That agreement is dated
25 July 1991. By that agreement, litigation involving the
parties was agreed to be settled, and paragraphs 14, 15, 16,
and 17 read as follows:—
"14. WAPNA undertakes to immediately withdraw its
objection to the ANF WA union removing from
its eligibility rule the existing WAPNA exclusion.
15. WAPNA to immediately apply to vary its eligibility rule to remove the existing ANF exclusion and
ANF agrees to not oppose this application
SUBJECT TO WAPNA's present eligibility not
being extended thereby and a form of words being
agreed by counsel for the respective parties.
16. WAPNA to not oppose the ANF WA unions right
to enrol and represent the industrial interests of
Western Australian psychiatric nurses in the State
Industrial Commission and in respect of other
relevant Western Australian State legislation.
17. ANF not to oppose WAPNA's right to the extent
of its present eligibility to enrol and represent the
industrial interests of Western Australian psychiatric nurses in the State Industrial Commission
and in respect of other relevant Western Australian State legislation."
As a result of the agreement (exhibit 1), and, in particular,
to implement those latter paragraphs, the State ANF lodged
an application to alter the rales, because its State rales were
at variance with their Federal rules ((ie) the State had no
coverage of psychiatric nurses). That was application No
485 of 1989, which was heard on 10 March 1994. That was
heard and determined and a decision made on 19 April 1994
by the Full Bench which is presently unreported. The Full
Bench acceded to that application and made an order in the
following terms:—
"(3) That the Registrar be and is hereby authorised to
register an alteration to the rales of the abovenamed applicant union, Rule 4. Membership, by
deleting from rule 4(3) the following proviso:—
' 'Provided that persons who are members or are
eligible to be members of the West Australian
Psychiatric Nurses' Association Union of Workers shall not be eligible for membership of the
Union."
The CSA only covers a minuscule percentage of
psychiatric nurses, whereas WAPNA is a specialist union
covering only psychiatric nurses, it was asserted. WAPNA
would undertake not to enrol the existing 13 CSA members.
This particular application was part heard on 14 May
1992, and after discussions between WAPNA and the State
ANF, WAPNA, by a Special General Meeting held on 1
September 1993, approved an amendment to this application, which is what has been approved by us. This
application, as amended, is brought to implement the
agreement (exhibit 1) from WAPNA's side. That agreement
was reached, on the evidence of Ms Linden Katrina
MacLeod, which was not in dispute, and undisputed

evidence from the bar table, because of severe disputation
over coverage of psychiatric nurses in Western Australia
between the Federal ANF which obtained Federal coverage
of psychiatric nurses (see Re an application by the ANF (D
30020 of 1990) Print J6558 per Moore DP).
Conclusions.
The problem in this matter is that to grant the application
will create overlapping between the CSA, WAPNA and the
State ANF.
All the requirements of s.62(2) and (4) of the Act have
been complied with, with the exception of s.55(5). Some
consideration of the application of s.55(5) is required.
In our opinion, we are bound by what Brinsden J said in
CMEU v. OPPWF and Another 70 WAIG 281 at 285. We
also refer to what Olney J said in FMWU v. FCU and Others
65 WAIG 2033 at 2036 where he said:—
"Some particular features of section 55(5) warrant
consideration in this context. First, it is expressed in
mandatory terms. Registration is to be refused unless
good cause is shown. Second, the factual criterion
giving rise to the operation of the subsection is the
existence of a registered organisation whose rules
relating to membership enable it to enrol as a member
some or all of the persons eligible to join the applicant.
It is no longer a case of considering whether "the
members or the bulk of the members" may conveniently belong to a registered union. It is sufficient if
"some" potential members of the applicant body are
eligible for membership of a registered organisation.
No doubt, in any particular case the Full Bench will
take account of the extent of the potential overlapping
in determining whether or not it is satisfied that there
is good reason to permit the new registration but that
is a matter for the Full Bench to consider and is not
something which the statute seeks to control by laying
down criteria. A third feature of section 55(5) is that
there is now a very specific object directly related to
the question of union registration and particularly
overlapping of membership between unions and that is
expressed in positive terms indicating an intention that
so far as practicable overlapping should be discouraged."
(See, too. Re an application by the ANF (No 485 of 1989)
(unreported) delivered on 19 April 1994 at pages 12-16).
Those decisions are authorities for the following propositions:—
(1) The selecting and weighing of reasons for granting
an application where there is overlapping is a
matter of fact.
(2) The words "consistent with the objects of the
Act" do not mean confined to the objects of the
Act. Consistent means agreeing or accordant or
compatible.
(3) The Full Bench, before it can grant an application
which will bring about overlapping, must be
satisfied that there is good reason consistent with
the objects of the Act to grant such application.
(4) The word "practicable" in s.6(e) means "capable
of being put into practice, done, or effected, esp.
with the available means or with reason or
prudence" (see The Macquarie Dictionary).
The facts in this matter can be gleaned from viva voce
evidence, documentary exhibits, and matters of Commission
record, as well as some assertions from the bar table which
were not in dispute. We have considered all of these
carefully, together with all of the submissions made.
There was evidence for WAPNA from Ms Linden Katrina
MacLeod, the Secretary of WAPNA, herself a psychiatric
nurse. There was evidence, too, on behalf of the CSA from
Mr Paul Richard Howard, a director of nursing and a
registered psychiatric nurse.
This is an application which stems now from an
agreement reached by the Federal ANF and WAPNA which
resolved to settle substantial disputation between the three
bodies over coverage in this State of psychiatric nurses.

Although the State ANF, which is the objector in these
proceedings, was not a party, it is quite clear that the
agreement affects and would seem indeed to bind it as a
matter of practice. That agreement is dated 25 July 1993 and
is exhibit 1 in these proceedings.
Application No 485 of 1989, to which we have referred,
and this application implement clauses 14 and 15 of exhibit
1, insofar as this application seeks to have deleted the
exclusion clause which prevents the State ANF recruiting
persons eligible to become WAPNA members. That
complements the order in application No 485 of 1989 which
authorised the deletion of a proviso to the State ANF
eligibility clause and thereby permitted WAPNA to cover
persons eligible to be ANF members.
The application to delete the proviso to WAPNA's
eligibility clause, which excludes coverage of persons
eligible for membership of the CSA, is in different case.
First, however, we should deal with the application
which, if successful, would permit coverage of ANF
members by WAPNA. The objector, the State ANF, did not
pursue its objection, and, indeed, it was Ms Giles'
submission that the application ought to be granted, there
being good reason consistent with the objects of the Act
why, notwithstanding the overlapping which would be
created between the State ANF and WAPNA, that the
application should be granted.
As a fact, we are satisfied, on the evidence, that since the
agreement now sought to be implemented was made the
disputation to which we have referred has ceased and there
is little likelihood of it recurring.
In addition, Ms Giles took us to the history of the matter
set out in Re an application by the ANF (No 485 of 1989)
(unreported) delivered 19 April 1994 and the reasons there
decided to be good reasons pursuant to s.55(5) of the Act
why the application should be granted. Mr Maguire
elaborated on those reasons in his submissions.
We are satisfied that there is good reason to grant this
application consistent with the objects of the Act, notwithstanding that there will be created overlapping between the
coverage of the State ANF and WAPNA. We say that
because to grant the application is consistent with s.6(a) of
the Act because it implements an agreement which has, on
the evidence, brought about goodwill in an industry as that
is defined in s.7 of the Act.
Further, to do so would complete the process of amicable
agreement settling an industrial dispute which as a fact
resulted in substantial litigation and disputation prior to the
execution of the agreement (exhibit 1). To do so would
create good reasons consistent with s.6(b) of the Act. We use
the word "consistent" here to mean "agreeing, accordant
or compatible with'' (see Re an application by the ANF (No
485 of 1989) (unreported) delivered on 19 April 1994 at
page 13).
Further, for the same reasons, to grant the application
would be for a good reason consistent with $.6(c) and s.6(d)
of the Act.
In addition, to grant the application would be for a good
reason consistent with s.6(e) of the Act. The reason is best
expressed in this passage which we quote from Re an
application by the ANF (No 485 of 1989) (unreported)
delivered 19 April 1994 at pages 15-16 and adopt:—
"The question is whether it is consistent with that
part of s.6(e) which requires the discouragement of
overlapping of eligibility for membership of organisations. As we have observed, overlapping existed before
with the Federal organisation. If this application is
granted it will recognise an already agreed overlapping
between the State ANF and the objector, WAPNA.
However, as we have said, such overlapping will be the
result of a deliberate formal agreement which has
terminated effectively trouble between the State ANF,
the Federal ANF, WAPNA, and the Federal HSUA.
It is not practicable to discourage overlapping by
vitiating the agreement which has been the instrument
of industrial peace.
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"Practicable" means "capable of being put into
practice, done, or effected, esp. with the available
means or with reason or prudence'' (see The Macquarie
Dictionary). One cannot make an unreasonable or
imprudent decision so as to discourage overlapping
(see Re an application by the FMWU (op cit) at page
3352).
In our opinion, it would be imprudent and unreasonable to reinstate by refusing this application that state
of affairs which in the past led to strife and disputation,
when to grant the application would complete the
agreement which has put paid to litigation and
disputation. That is not at all diluted by the fact that
most persons eligible for coverage are or will be
covered by Federal awards, both in the private and
public sectors."
Further, there is good reason consistent with s.6(f) of the
Act in that it is part of the process which enabled s.6(f) to
be advanced in application No 485 of 1989 (Re an
application by the ANF (No 485 of 1989) (unreported)
delivered 19 April 1994 at page 16).
Next, because the application is to encourage, and,
indeed, complete a formal process of co-operation between
WAPNA and the State ANF, as well as the Federal ANF and
the HSUA, and, indeed, to implement an agreement to
prevent disputation between State and Federal organisations, there is good reason consistent with s.6(g) of die Act
to grant the application, insofar as it affects the exclusion
clause affecting the State ANF. We do not think that it is
necessary to add in detail that to be consistent with the
provisions of s.6 the good reason does not have to be
identical (see Re an application by the FMWU 73 WAIG
3342).
Indeed, we are satisfied in accordance with s.55(5) of the
Act that there is good reason consistent with the objects
prescribed in s.6 of the Act to permit an authorisation to be
made to the Registrar to alter the rules as the application
seeks to do, and we so find.
As to that part of the application which seeks to have
authorised the deletion of die clause excluding WAPNA
coverage of persons eligible to be members of the CSA, that
is, as we have observed, somewhat different. There is, on
the evidence, no history of any disputation between
WAPNA and the CSA. That, we infer, is because there is
no overlapping in coverage between them because of the
exclusion clause.
It is the case, too, that if this application were granted,
there would be overlapping in coverage between WAPNA
and the CSA, and that was not really in dispute and is quite
obvious. The CSA has coverage of public servants and a
great number of public sector employees under its eligibility
rule, generally speaking.
WAPNA's eligibility rule directs its eligibility to psychiatric nurses. WAPNA is a small specialised organisation and
the CSA is a large organisation with an admitted ability to
adequately service its members.
In immediate dispute is the coverage of 13 persons who
are CSA members but who are by profession psychiatric
nurses and duly registered as such. In addition, there are
three other vacant positions which would be filled by
persons who are co-ordinators or directors of nursing.
The position is this. In 1985, five levels of employment
in the general nursing profession (under State ANF
coverage) were created, 1 to 5. Three levels for WAPNA
members ((ie) psychiatric nurses eligible for WAPNA
coverage) were created 1 to 3 in a hierarchy. However,
although the positions of co-ordinator and director of
nursing (a position occupied by Mr Howard) are colloquially
referred to as levels 4 and 5, those positions exist by virtue
of a totally different award. The positions of co-ordinator
and director of nursing exist under the Public Service Award
to which the CSA (and not WAPNA) is a party.
What of necessity occurs is that a person such as Mr
Howard who is promoted to co-ordinator (or perhaps
directly to director of nursing) changes membership from
WAPNA to CSA because of the different coverage when he
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or she is promoted beyond levels 1,2 and 3. The person then
becomes, as we find on Mr Howard's evidence, a public
servant and an employee of the Public Service Commissioner.
The co-ordinator and director of nursing, although they
are positions for persons who are and who practise as
qualified psychiatric nurses, are positions of a managerial
nature, or at least more managerial in content. As we
understand Mr Howard's evidence, which we accept, he and
other persons in the co-ordinator and director of nursing
positions are content with CSA membership. Indeed,
meetings have given short shift to the idea of any change
in membership.
Undertakings were given by WAPNA before the Full
Bench that it would not seek to cover the 12 or 13 persons
who currently occupy co-ordinator and director of nursing
positions and who are members currently of the CSA.
However, there are at present 16 such positions of which
three are not currently filled. Further, of the 13 CSA
members there was evidence that three are members also of
the State ANF. The undertaking given did not extend, at
least as we understood it, to persons who might fill the three
vacant positions or to persons who might fill positions of
co-ordinator and director of nursing which become vacant
in the future.
WAPNA's position was, of course, too, that there is not
and will not be any disputation between WAPNA and the
CSA over membership. The CSA's position was that,
because of the existence of the exclusion of CSA members
from coverage by WAPNA contained in WAPNA's rules,
there was no disputation.
It was a fundamental part of the CSA case, too, that to
enable another organisation to cover persons who on
promotion are eligible for membership of the CSA would
open the floodgates to widespread attacks on CSA coverage
by a number of organisations of employees.
Re an application by the APEA 69 WAIG 1057, where
the Association of Professional Engineers, Australia (Westem Australian Branch), Organisation of Employees was not
successful in an application to the Full Bench to obtain
coverage of professional engineers who were and were
eligible for CSA membership, was cited to us as authority
for the correct approach in this matter.
It is not in dispute that the CSA is a large organisation
with the ability to provide adequate services to its members,
and we so find. Against that, the argument was that WAPNA
is a specialist psychiatric nurses' organisation.
WAPNA's case was, too, that the State ANF can enrol
all persons who are psychiatric nurses in this State; but, if
this exclusion is not removed, WAPNA does not have the
same right. Against that, the CSA's case was that that
inequality did not justify giving WAPNA the right to cover
CSA members which did not currently exist.
Again, however, it was submitted that if the CSA was
involved in "amalgamation" with a Federal body, then the
co-ordinator and director of nursing positions would not be
covered by the CSA. They would be covered by State
awards. That would seem to us to be somewhat too far down
the track for us to consider, there not having been any
amalgamation yet.
In addition, we would have difficulty with the proposition
that the CSA's coverage should be jeopardised in this case
because it is necessary to align WAPNA coverage with State
ANF coverage in every respect, including the current CSA
coverage of co-ordinators and directors of nursing.
It is, of course, the case, and we are satisfied, that
WAPNA has no coverage under its rules of State public
servants as such, and that, if this application is successful,
insofar as it is concerned with the current coverage of the
CSA, there will be an overlap in coverage.
Further, the Public Service Award of 1992 applies to all
public servants, including co-ordinators and directors of
nursing. WAPNA is not a party to the award, and the Full
Bench was advised by Mr Maguire that it would not seek

to obtain industrial coverage by becoming a party to that
award. However, Mr Howlett's response to that was that
once the exclusion clause is removed then there will be
disputation with WAPNA, and, secondly, it would lead to
disputation with other "unions" who would seek to avail
themselves of the same opportunities.
Further, other organisations would seek to become parties
to the Public Service Award. Indeed, the three vacant
positions referred to above would immediately become the
subject of dispute as soon as the exclusion is removed,
because when the positions are filled there will be
competition for coverage.
It was also the CSA's case that, unlike the position which
was found to exist with The Association of Draughting,
Supervisory and Tfechnical Employees, Western Australian
Branch in Re an application by the APEA 69 WAIG 1057,
there was no good reason consistent with the objects
prescribed in s.6 of the Act to authorise the alteration sought
to be authorised (see s.55(5) of the Act).
As with the State ANF exclusion alteration, the duty of
the Full Bench is, in a case where overlapping would be
created by granting an application such as this, to refuse the
application unless there is good reason consistent with the
objects prescribed in s.6 to permit registration.
We have already said what the interpretation of s.55(5)
is (see Re an application by the FMWU 73 WAIG 3342,
FMWU v. FCU and Others 65 WAIG 2033 at 2036 per
Olney J, and also CMEU v. OPPWF and Another 70 WAIG
281 at 285 per Brinsden J).
In our opinion, it has not been established to our
satisfaction that to grant this application will promote good
will in industry (see s.6(a)).
There was no direct evidence, but by inference it is more
likely than not that there might be disputation both about
award coverage and eligibility in relation to the three vacant
CSA positions referred to, and, indeed, to any future
vacancies in the 16 positions, of which 13 are currently
occupied. None of these was the subject of any undertaking
by WAPNA ((ie) as to the future). There has been no ground
for disputation in the past because the exclusion clause
remains in place, and that much is very clear.
As to s.6(b), no good reason has been advanced consistent
with that provision. Again, no means for amicable settlement of disputes would be provided for by this application
being granted. The same observation is to be made about
s.6(c).
As to s.6(d), it is difficult to see that if coverage of some
persons eligible to be members of the CSA is given to
WAPNA (as it would were this application to be successful)
that the observance of awards is provided for unless
WAPNA becomes a party to the Public Service Award,
which in itself is capable of being a source of disputation.
We see no good reason therefore for granting the application
consistent with s.6(d).
We now turn to s.6(e). Firstly, that provision requires the
encouragement of the formation of representative organisations and their registration under the Act. We do not see that
to grant this application is inconsistent with that part of
s.6(e), because, whilst co-ordinators and directors of nursing
are public servants, they are also and essentially psychiatric
nurses. However, the second part of s.6(e) requires as an
object the discouragement "so far as practicable, overlapping of eligibility for membership of" organisations.
In this case, to grant the application would be to cause
overlapping. TTie question is whether it would be impracticable to discourage it. The answer is no. That is because the
members are currently satisfied with coverage, the CSA is
able to provide adequate services, there is a likelihood of
divided coverage, if not now perhaps in the future if this
were to occur, and the risk of destabilisation of an
organisation which exists to cover public servants exists.
Further, we are not satisfied that disputation which was
prevented in the past by the rule sought to be altered will
not now occur. It is practicable to discourage overlapping
of eligibility by refusing this application.

As to s.6(f), nothing has been put before us which is
consistent or inconsistent with that provision, and the same
observation can be made about s.6(g).
Accordingly, we are not satisfied, as required by s.55(5)
of the Act, that when an overlap would be created by
granting the application, insofar as it relates to the CSA
exclusion in WAPNA's rales, there is good reason consistent with the objects prescribed in s.6 to permit registration.
(We should observe that what might or might not constitute
good reason in this case or no good reason in this case is
no guide necessarily to what might constitute good reason
or not constitute good reason in another case).
We have considered all of the evidence and all of the
submissions made. We would make an order authorising the
registration of the alteration of the rules, insofar as it relates
to rale 5(b) of the amended application by deleting the
existing rale 5(b) and inserting in its stead the new rule 5(b)
which this application seeks to have inserted. However, it
would now seem that because, insofar as the application
sought that the existing rale 5(b)(ii) be deleted, and, insofar
as that application failed, then the existing rale 5(b)(ii)
should be reproduced as rule 5(b)(iii) so as to continue the
exclusion of CSA coverage in the following terms:—
"(iii) A person who holds a Psychiatric Nursing
Certificate but who, by virtue of his employment,
is eligible for membership of the Civil Service
Association of Western Australia (Inc)."
We would otherwise dismiss the application. Those
decisions would accord with the Full Bench's duty under
s.26(l)(a) of the Act. We would issue a minute to reflect this.
Order accordingly.
Appearances: Mr G Maguire, as agent, on behalf of the
applicant.
Mr F Furey and later Mr D Howlett on behalf of the Civil
Service Association of Western Australia (Inc), as objector.
Ms P J Giles (of Counsel) by leave on behalf of the
Australian Nursing Federation Industrial Union of Workers,
Perth, as objector.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Re an application by The West Australian Psychiatric
Nurses' Association (Union of Workers)
No. 660 of 1991.
BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT P.J. SHARKEY.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER J.A. NEGUS.
12 May 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 10th day of March 1994 and the 4th day of
May 1994, and having heard Mr G Maguire, as agent, on
behalf of the applicant, Mr F Furey and later Mr D Howlett
on behalf of the Civil Service Association of Western
Australia (Inc), as objector, and Ms P J Giles (of Counsel)
on behalf of the Australian Nursing Federation Industrial
Union of Workers, Perth, as objector, and the Full Bench
having reserved its decision on the matter, and reasons for
decision being delivered on the 12th day of May 1994, it is
this day, the 12th day of May 1994, ordered as follows:—
(1) That the Registrar be and is hereby authorised to
register alterations to the rales of the applicant
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union, rule 5. Constitution, by deleting the
existing rule 5(b) and inserting a new rule 5(b) as
follows:—
"(b) The following persons are ineligible for
membership of the Union:
(i) A person who is or is eligible to be
registered only as a general or general
enrolled nurse; or
(ii) A person who is employed as a general
or general enrolled nurse.
(iii) A person who holds a Psychiatric
Nursing Certificate but who, by virtue
of his employment, is eligible for
membership of the Civil Service Association of Western Australia (Inc)."
(2) That the application herein otherwise be and is
hereby dismissed.
By the Full Bench.
(Sgd.) PJ. SHARKEY,
[L.S.]
President.
Editor's Note: Procedural Orders follow.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The West Australian Psychiatric Nurses' Association
(Union of Workers)
No. 660 of 1991.
BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT PJ. SHARKEY.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER J.A. NEGUS.
2 May 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 10th day of March 1994, and having heard Mr
G Maguire, as agent, on behalf of the applicant, Mr F Furey
on behalf of the Civil Service Association of Western
Australia (Inc), as objector, and Ms P J Giles (of Counsel)
by leave on behalf of the Australian Nursing Federation
Industrial Union of Workers, Perth, as objector, and having
determined that reasons for decision will issue at a future
date, it is this day, the 2nd day of May 1994, ordered and
declared as follows:—
(1) That the application for leave to object filed herein
on the 12th day of May 1992 on behalf of the Civil
Service Association of Western Australia (Inc) be
and is hereby granted, the Full Bench being
satisfied that the said objector has sufficient
interest in accordance with s.55(2)(c) of the
Industrial Relations Act 1979 (as amended) ("the
Act").
(2) That the application for leave to object filed herein
on the 12th day of May 1992 on behalf of the
Australian Nursing Federation Industrial Union of
Workers, Perth be and is hereby granted, the Full
Bench being satisfied that the said objector has
sufficient interest in accordance with s.55(2)(c) of
the Act.
(3) That leave be and is hereby granted to the
applicant herein to amend the application filed on
the 8th day of May 1991 by substituting a new
proposed rule 5(b) in accordance with the document "MFIl" filed on the 13th day of September
1993 in the following terms:—
"(b) The following persons are ineligible for
membership of the Union:
(i) A person who is or is eligible to be
registered only as a general or general
enrolled nurse; or

(ii) A person who is employed as a general
or general enrolled nurse."
(4) That leave be and is hereby granted to the
applicant to amend the application herein filed on
the 8th day of May 1991 by substituting the letter
"(c)" for the letter "(b)" so that rule 5(c) as it
appears in the application reads as follows:—
"(c) No person shall be a member except in the
capacity of honorary member, who is not a
worker within the meaning of die "Industrial
Arbitration Act 1912-1966"."
By the Full Bench.
(Sgd.) P.J. SHARKEY,
.S.]
President.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The West Australian Psychiatric Nurses' Association
(Union of Workers)
No. 660 of 1991.
BEFORE THE FULL BENCH.
HIS HONOUR THE PRESIDENT PJ. SHARKEY.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER J.A. NEGUS.
17 March 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 10th day of March 1994, and having heard Mr
G Maguire, as agent, on behalf of the applicant, Mr F Furey
on behalf of the Civil Service Association of Western
Australia (Inc), as objector, and Ms P J Giles (of Counsel)
by leave on behalf of the Australian Nursing Federation
Industrial Union of Workers, Perth, as objector, and whereas
the Full Bench found it necessary to make such orders as
were necessary and expedient for the expeditious and just
hearing aid determination of the matter, it is this day, the
17th day of March 1994, ordered that the hearing and
determination of application No 660 of 1991 be and is
hereby adjourned to 9.30 am on Wednesday, the 4th day of
May 1994.
By the Full Bench.
(Sgd.) PJ. SHARKEY,
[L.S.)
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
S.62
In the matter of an application by the West Australian
Psychiatric Nurses' Association (Union of Workers) Perth
for alteration of registered Rules.
660 of 1991.
TREVOR JOHN POPE, DEPUTY REGISTRAR.
12th May 1994.
Decision.
HAVING been ordered by the Full Bench, I have this 12th
day of May 1994 altered Rule 5 Constitution—in terms of
the Order of the Full Bench in this matter.
TREVOR JOHN TOPE,
[L.S.]
Deputy Registrar.
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FULL BENCH—UNIONS—
Application for Orders under
Section 72A—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—Western
Australian Branch
and
Coflexip Asia Pacific Pty Ltd and Others.
No. 469 of 1994.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER R.N. GEORGE.
1 June 1994.
Reasons for Decision.
THE ACTING PRESIDENT: This is the unanimous
decision of the Full Bench.
This is an application brought by the Metals and
Engineering Workers' Union—Western Australian Branch
seeking an order pursuant to section 72A of the Industrial
Relations Act 1979 granting it the exclusive right to
represent, to the exclusion of all other organisations
registered under the Act, the industrial interests of all
employees engaged by Coflexip Asia Pacific Pty Ltd ("the
Company") in the capacities of production operators,
engineering tradespersons, trainees, process control operators, wharf crane operators or plant operators.
The Company is a member of the Coflexip group of
companies, the board of management of which is based in
France. The material before the Full Bench suggests that the
group is a "world leader in the field of the manufacture and
laying of sub-sea flexible pipes for the transportation of
hydrocarbons". A number of its customers are based in the
Asia Pacific region and the directors of the Company are
anxious to establish a manufacturing plant in the region as
soon as possible.
The directors of the Company have shown interest in
establishing the factory at Rous Head at Fremantle Harbour.
The other alternative is to establish a plant at Singapore
where one of the group's companies already operates. The
decision as to where the plant is to be located is to be made
by the Board on 21 June next. The plant would cost in the
order of $55 million to construct and once constructed would
employ up to 200 persons. As well as generating foreign
income through the export of the pipes, much of the material
used to construct the pipes would be sourced locally.
Both the State and Federal governments have offered
financial inducements to attract the Company to establish
the plant in Australia, more particularly at Fremantle.
However, before the Company is prepared to consider
establishing the plant in Australia, it insists that efficient
industrial relations practices be in place. In particular, it
insists that the enterprise be "guaranteed single union
status" and have in place a stand alone enterprise agreement
with that union covering terms and conditions of employment for its operations, including the manning of a crane on
the Fremantle wharf. To that end, in the latter part of last
year, representatives of the Company met with officials of
the Australian Council of Trade Unions ("the ACTU"). As
a result of that meeting, the ACTU, through its Secretary,
indicated that having regard to the special nature of the
Company's operations the ACTU was prepared to give the
operation "green field site status with one union for its
operations". That union was stipulated by the ACTU to be
the Applicant, or its Federal counterpart. At the same time,
the ACTU, through its Secretary, indicated that that union
was prepared to "negotiate a stand alone enterprise
agreement covering terms and conditions of employment"
for the Company's Australian operation. Subsequently, such
an agreement was entered into between the Company and
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the Applicant and is the subject of an application for
registration as an enterprise agreement under the Act. One
of the Company's particular concerns was the propensity for
disputes between employers and the Maritime Union. Not
long ago the Company sought, and was given, assurance
from the Secretary of the ACTU and the Federal Secretaries
of the Applicant and the Maritime Union "that the single
union status that had been agreed would not be affected by
having Coflexip employees working on the Fremantle
wharf".
The Applicant seeks by this application to put in place the
single union status recognised by the ACTU in order to give
the Company the guarantee it seeks to establish the project
in Australia. The Company and the Minister for Labour
Relations sought, and were granted, leave to intervene to
support the application.
The Company's agent intimated that but for the fact that
it did not have legal personality to do so at the appropriate
time, it would have made the application itself. The nature
of its business was such that it was imperative that it have
in place settled industrial relations of the kind sought in
order that it could develop "a workforce that is totally
flexible and multiskilled" without risk of demarcation or
restriction on work practices. The Company contends that
it could not viably operate in an environment of restrictive
work practices and intermittent industrial action because
contracts for the supply of pipes typically contain provision
for potential liquidated damages in the case of delayed
delivery. Furthermore, the only way the Company was able
to compete with its competitors was to operate in a way
which called for highly efficient and innovative work
practices. Its agent was at pains to point out the imperative
of having its undertakings in place before 21 June next when
the Board was to decide the venue for the plant. Unless the
Applicant was to be guaranteed single union coverage by
that date, there was no prospect of the plant being built in
Australia.
The agent for the Minister, as indeed did the agents for
the Applicant and the Company, drew attention to the
benefits of the local community from the establishment of
such a plant. Furthermore, he indicated that in granting the
application the Commission would be indicating to other
foreign companies who might wish to commence operations
in this State that it was possible to do so under modern
flexible workplace arrangements. He drew attention to the
obligations imposed upon the Commission by section 26(1)
of the Act to have regard to the interests of the community
as a whole.
The Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch) ("the
AEEFEU") also sought, and was granted, leave to intervene. Whilst not opposing the concept of the Company's
enterprise having single union status, it seriously questioned
whether the Applicant was the appropriate union to be
granted that status. It did not advocate that the application
be dismissed but, rather, that it be adjourned in order that
it might bring a similar application and have the Full Bench,
with the benefit of both applications, determine which was
the most appropriate union to have exclusive coverage.
Furthermore, the AEEFEU was not opposed to meeting the
demands of the Company, but simply wished an opportunity
to consider those demands, an opportunity which it had thus
far been denied. Counsel for the AEEFEU argued that it has
constitutional coverage for most of the classifications in
question and under the ACTU's Union Rationalisation
Policy it had "principal union" status in the wire industry
as defined by the Wire Industry Award. It complains that the
ACTU's decision to give the Applicant sole union status was
made without reference to it and in any event the
Commission was not bound to have regard to that
determination since there was no counterpart in the
provisions of section 72A to the provisions of section
118A(2) of the Federal Industrial Relations Act. Moreover,
the AEEFEU says that the Applicant has not come to the
Commission with clean hands because contrary to a
memorandum of understanding entered into between the
Applicant, the AEEFEU and another union, the AEEFEU
was not consulted by the Applicant in relation to the present
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application. Counsel for the AEEFEU submits that the onus
is on the Applicant to show why the order it now seeks
should be made. He contends that little of substance was put
to the Commission to justify the claim. Furthermore, the
Commission should be slow to deny his client the right
achieved through registration under the Act to enrol
members engaged in the work anticipated to be undertaken
in the Company's enterprise.
The provisions of section 72A of the Act give the
Commission, constituted by the Full Bench, a wide
discretion to determine whether an organisation should have
the right to exclusively represent the industrial interests of
employees employed in an enterprise or workplace. As is the
case with the similar, but not identical, provision in section
118A of the Commonwealth Industrial Relations Act 1988
the section gives the Commission a general discretion
'confined only by the scope and purpose of the legislation"
(see: O'Sullivan v. Farrow (1990) 168 CLR 210 at 216; and
see too: Motor Traders Association of New South Wales and
Others v. The National Union of Workers and Others (1991)
42 IR 401 at 411). There is thus, as the Full Bench of the
Australian Industrial Relations Commission pointed out in
Motor Traders Association of New South Wales and Others
v. The National Union of Workers and Others (supra) at page
412 in respect of the Commonwealth legislation, no reason
why the powers arising under the section "cannot be
exercised to give effect to what the Commission thinks is
desirable having regard to the scope and purposes" of the
Act. Clearly, however, the onus is on the Applicant in any
particular case to establish good and cogent reasons why the
order should be made and if relevant displace the existing
rights of a registered organisation (see: Re Queensland
Alumina Ltd (1991)42 IR 304 at 321). It is a natural incident
of an application of section 72A that it will often erode the
membership entitlement of one or more registered organisations, and the fact that it does so cannot in itself be a basis
for rejecting the application. The object of the section which
is patently directed towards, amongst other things, the
removal of overlapping of membership in appropriate cases
would otherwise be defeated. In the final analysis, whether
or not an order is to be made will depend on the particular
circumstances of the case.
On the material before us and having regard to the
submissions of the Applicant and the intervenors, we are
satisfied, despite the valiant efforts of Counsel for the
AEEFEU to persuade us otherwise, that there are indeed
good and cogent reasons for us to grant the Applicant the
exclusive right to represent the Company's production
employees the subject of the application.
Although Counsel for the AEEFEU complains that there
is insufficient material for us to make a properly considered
judgement in this matter, the uncontroverted facts are that
there is a genuine prospect of the Company establishing a
new industry in Fremantle with the potential to employ up
to 200 persons and generate income for the State; the
Company will only set up its plant in this country if its
production employees are covered by a single union and,
moreover, require that to be guaranteed before 21 June next
when a decision will be made as to where the plant should
be situated. Effectively that guarantee can only be put in
place by an order of the kind sought on this occasion. Only
the Applicant has instituted proceedings to enable such an
order to be made Mid only the Applicant has reached
agreement with the Company with respect to conditions of
employment of the Company.
No matter how anxious the AEEFEU may be to satisfy
the demands of the Company, the plain fact of the matter
is that it is in no position to obtain a guarantee that it will
have single union status before 21 June 1994 because no
application of the kind now in question has yet been
instituted and, moreover, even if such an application was
instituted forthwith, it could not by reason of section 72A(3)
be dealt with until well after 21 June next. Furthermore, even
if such an application could be dealt with and a determination made in favour of the union, it could not guarantee that
it would be able to satisfy another of the Company's
requirements that there be in place a stand alone enterprise
agreement covering the Company's operations by that date.
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At most, as Counsel for the AEEFEU says, there would be
a "good chance" of such an agreement being reached and
even that assumes the unlikely, that there is sufficient time
for the AEEFEU and the Company's representatives to get
together before the stipulated date. It also assumes that die
Company would be prepared to enter into negotiations with
the AEEFEU, which would be surprising given the steps it
took to obtain the sanction of the ACTU to its proposals and
given the steps it has taken to reach agreement with the
Applicant. In addition, it is to be borne in mind that the
single union status involves not just consideration of the
competing claims of the Applicant and the AEEFEU, but
also involves the Maritime Union, which Union has
consented to crane operators being covered by the Applicant. There is no guarantee that such consent would be given
to the AEEFEU. The undeniable fact is that the Applicant
is in a position to satisfy the conditions precedent set by the
Company for it to consider establishing its enterprise in this
State, whereas the AEEFEU is not in that position and nor
is it likely to be at any time prior to 21 June next.
In our view, the potential benefits to the community
through the establishment in this State of the enterprise
contemplated by the Company in the form of increased
employment opportunities and increased revenue in the
State far outweighs the potential damage to the interests of
the AEEFEU. In summary, we accept that any hope of the
industry being established in this State depends on the order
now sought being made and we consider that it would be
contrary to the objects of the Act if that opportunity was lost,
while the Applicant and the AEEFEU argue amongst
themselves as to who should have single union status for the
Company's production employees. Furthermore, we doubt
the wisdom, in effect, of requiring the Company to
renegotiate with another union, when it already has in place
an agreement which satisfies its needs. Such a decision
would only serve to heighten the concerns of the Company
regarding industrial relations practices in this country and
may well operate not only to remove any chance of the
Company's plant being set up in this State, but to discourage
other potential foreign investors from establishing new
industries in this State.
Apart from these considerations, we consider that there
are additional factors in favour of granting the application.
The material before us indicates, and indeed it was not really
in dispute, that the membership rules of the Applicant and
of the AEEFEU overlap, at least so far as is relevant for
these proceedings. There is thus potential for demarcation
disputes between the two unions, having regard to the
attitude adopted by their representatives to each other as
revealed in the course of these proceedings, that potential
seems more real than academic. In those circumstances, it
would be desirable, if only in the interests of reducing the
potential for disputes that one of the unions be given
exclusive coverage. Furthermore, the nature of the enterprise
appears to us from the material submitted to be one which
lends itself to the Applicant having exclusive coverage of
the production employees, particularly given the desire to
maintain the same workplace culture in this country as it
adopts in others.
The indications are that not only will the Company's
enterprise be new to Australia, but it will incorporate
technology and production processes not now undertaken in
this counfry. There is thus no precedent for the AEEFEU to
have any greater claim than the Applicant by reason of prior
custom and practice. Although as Counsel for the AEEFEU
rightly submits, there is little detailed evidence as to the
nature of the Company's manufacturing process, such
information as there is, clearly indicates that it involves the
construction of pipes consisting of layers of plastics and
steel. Notably the Applicant's rules give it eligibility of
membership of pipe makers and machinists engaged in the
production of plastics. It cannot thus be said that the
Applicant has no claim to cover the employees in question,
although it must be said that an application of this nature
is not dependent upon the organisation having the right to
represent the employees in question, as section 72A(2)(b)
clearly indicates.
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Although the Commission is not bound to take note of
demarcation determinations made by the ACTU, it is not
irrelevant that the ACTU to which the Applicant and the
AEEFEU are at least indirectly affiliated through their
Federal counterparts, considers it appropriate that the
Applicant should have exclusive constitutional coverage for
the employees in question and therefore coverage in
preference to the AEEFEU.
Furthermore, it cannot be overlooked that the Applicant,
with the imprimatur of the ACTU, has now reached
agreement on terms and conditions of employment to enable
the enterprise to be established. Furthermore, as previously
indicated, the Applicant has reached agreement with the
Maritime Union to enable it to settle its agreement with the
Company. It hardly seems sensible at this late stage that the
benefits of that agreement should be put into question (cf:
Argyle Diamond Mines Pty Ltd & Another v. The Australian
Workers' Union, West Australian Branch, Industrial Union
of Workers and Others (1985) 65 WAIG 1369). The
AEEFEU cannot complain reasonably that it has had little
or no opportunity to pursue the matter before this. As
required by section 72A(3) notice of this application was
published in the Western Australian Industrial Gazette on
27 April 1994. Furthermore, one of the grounds for the
application listed in the advertisement was that the ACTU
had granted single union status to the Company's operations. There is no evidence of the AEEFEU having
approached the Company at all, rather the indications are
that agents of the Company recently sought to approach it
without much success to explain the Company's position
with regard to the matter. If it be the case that proper
procedures within the ACTU have not been followed, the
place to deal with that is in the ACTU and not the
Commission. It may be too that the Applicant was obliged
from the memorandum of understanding to consult with the
AEEFEU in respect of this application and it may be that
it failed to honour that undertaking, but for the reasons
indicated it is not logical that the State should be deprived
of the opportunity of receiving the benefit of the new
industry because that consultative process remains incomplete.
In all the circumstances, we are satisfied that an order
should be made giving the Applicant the right to the
exclusion of all other organisations registered under the Act
to represent under the Act the industrial interests of
employees of the Company engaged in or in connection with
the manufacturing of flexible pipe and associated products,
including employees engaged in production, handling,
fitting, assembling, quality control, storage and cranage.
Having regard to the terms of the membership rules of the
Applicant and of the AEEFEU, we are not satisfied that the
rules of these organisations do not need to be altered and
therefore, as required by section 72A(6) of the Act, the
matter is referred to the President.
Appearances: Mr N. Hodgson on behalf of the Applicant.
Mr M.C. Borlase on behalf of Coflexip Asia Pacific Pty
Ltd as Intervenor.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—Western
Australian Branch
(Applicant)
and
Coflexip Asia Pacific Pty Ltd and Others.
(Intervenors)
No. 469 of 1994.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER R.N. GEORGE.
2 June 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 30th and 31st days of May 1994, and having
heard Mr N. Hodgson on behalf of the Applicant, Mr M.C.
Borlase on behalf Coflexip Asia Pacific Pty Ltd as
Intervenor, Mr C.W. Gillam on behalf of the Minister for
Labour Relations as Intervenor and Mr R.D. Farrell (of
Counsel) with Mr D. Forster on behalf of The Australian
Electrical, Electronics, Foundry and Engineering Union,
W.A. Branch as Intervenor it is this day, the 2nd day of June,
1994, ordered—
(1) That pursuant to section 72A(2) of the Act the
Metals and Engineering Workers' Union—Westem Australian Branch has the right to the
exclusion of all other organisations registered
under the Act to represent under the Act the
industrial interests of the employees of Coflexip
Asia Pacific Pty Ltd engaged in or in connection
with the manufacturing of flexible pipe and
associated products, including employees engaged
in production, handling, fitting, assembling, quality control, storage and cranage.
(2) That pursuant to section 72A(6) the matter be
referred to the President for consideration of any
rule changes in consequence of the order in
paragraph (1) hereof.

Mr C.W. Gillam on behalf of the Minister for Labour
Relations as Intervenor.
Mr R.D. Farrell (of Counsel) with Mr D. Forster on behalf
of The Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch) as Intervenor.

By the Full Bench.
[L.S.]

(Sgd.) G.L. FIELDING,
Acting President.
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AWARDS/AGREEMENTS—
Application for
BROWNBUHT METALUX ENTERPRISE
BARGAINING AGREEMENT
No. AG 34 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—Western Australian Branch; Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian Branch;
The Shop, Distributive and Allied Employees' Association
of Western Australia
and
Email Furniture Limited
T/A Brownbuilt Metalux Industries
No. AG 34 of 1994.
Brownbuilt Metalux Enterprise Bargaining Agreement
COMMISSIONER A.R. BEECH.
18 May 1994.
Order.
HAVING heard Mr G. Sturman, Mr A. Waddell and Mr W.
Johnston on behalf of the Applicants and Mr M. Broughton
on behalf of the Respondent, and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
That the Brownbuilt Metalux Enterprise Bargaining
Agreement be varied in accordance with the following
Schedule and that such variation shall have effect on
and from the 18th day of May 1994.
(Sgd.) A.R. BEECH,
[U.S.]
Commissioner.

Schedule.
1.—Title.
This agreement shall be known as the Brownbuilt
Metalux Enterprise Bargaining Agreement.
2.—Arrangement.
1. Title
2. Arrangement
3. Area and Scope
4. Relationship to Other Awards
5. Term
6. Single Bargaining Unit
7. Objectives
8. Continuous Improvements
9. Hours
10. Flexibility
11. Absence Through Illness
12. Smoking Policy
13. Occupational Health and Safety
14. Training
15. Wages
16. Grievance Procedure
17. Signatories to this Agreement
Schedule A.—Wage Schedule
3.—Area and Scope.
This agreement shall apply to employees of Brownbuilt
Metalux (the company) who are, or who are eligible to be,
members of the Metals and Engineering Workers' Union—
Western Australian Branch; Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian
Branch; and The Shop, Distributive and Allied Employees'
Association of Western Australia.
4.—Relationship to Other Awards.
(1) This agreement shall be read wholly in conjunction
with the Metal Trades (General) Award 1966 No. 13 of
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1965, The Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977 No. R 32 of 1976 and the
Transport Workers' (General) Award No. 10 of 1961 with
respect to those employees bound by those awards.
(2) Where there is any inconsistency between this
agreement and the aforementioned awards this agreement
shall prevail to the extent of such inconsistency.
5.—Term.
(1) This agreement shall operate from the date of
ratification by the Western Australian Industrial Relations
Commission and shall remain in force until 30th June 1995.
(2) Not later than one month prior to the expiration of this
agreement, the parties will confer to assess progress made
and the renewal or otherwise of the document.
(3) Should the parties not enter into a new agreement, they
shall make application for the cancellation of this agreement.
6.—Single Bargaining Unit
(1) (a) The parties are committed to the process of
enterprise bargaining and to continue with this process a
Joint Consultative Committee (JCC) shall meet on a regular
basis during the life of this agreement.
(b) The JCC shall comprise the Departmental Head of
Process, Departmental Head of Despatch and a representative of each of the teams identified in subclause (4) hereof.
(2) Specific matters for the JCC shall be to:
(a) Discuss the performance of the business which
will include assessment of the business in financial, manning and equipment performance terms.
(b) Consider issues relating to the morale of employees, including their expectations and needs.
(c) Aim to implement a further Enterprise Bargaining
Agreement at the expiration of this agreement.
(3) Issues for discussion by the JCC shall include:
(a) Performance in regard to employees.
(b) Organisational structure.
(4) (a) The workforce is comprised of four sections:
(i) Paint area.
(ii) Press area.
(iii) Assembly.
(iv) Stores and despatch.
(b) These teams shall meet with their departmental
manager/supervisor to:
(i) Review performance of the team.
(ii) Consider ways of improving team performance.
(iii) Define meeting procedures.
(iv) Multi-skill the workforce.
(v) Monitor systems expenditure/performance.
(vi) Review rosters and absenteeism.
(vii) Review operating procedures and monitor compliance with same.
(viii) Review training needs and certification.
7.—Objectives.
(1) The parties agree that by consultation, mutual trust and
improved quality of employment, productivity, competitive
position and long term growth will be gained.
(2) Short Term Objectives:
(a) To increase productivity and efficiency.
(b) Gain a commitment to continuous improvement.
(c) Increase individual awareness and responsibility
to quality.
(d) Maximise flexibility.
(e) Be more responsive to the needs of employees.
(3) Long Tferm Objectives:
(a) To enhance the culture and attitudes of all
employees and create a sense of belonging to and
pride in the company.
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(b) Increase the skill levels of all employees so they
may be utilised thus increasing opportunities for
new career paths as well as adding internal
mobility.
(c) Increase competitiveness.
(d) Improve job satisfaction.
8.—Continuous Improvements.
All parties covered by this agreement are committed to
becoming actively involved in this Enterprise Bargaining
Agreement.
9.—Hours.
The parties agree that flexibility in starting and finishing
times and the taking of meal breaks is necessary for effective
implementation of productivity and efficiency, provided that
any arrangements shall not conflict with the spread of hours
as defined in the relevant awards.
10.—Flexibility.
The parties agree that there will not be any lines of
demarcation between classifications covered by this agreement, subject to skills competency, safety and legislative
requirements.
11.—Absence Through Illness.
(1) The parties recognise that less absence through illness
will contribute to the productivity of the enterprise and will
therefore work towards a target of a 50% reduction in sick
leave.
(2) It is agreed that any extended periods of leave shall
not affect this target.
12.—Smoking Policy.
(1) The implementation of a full non-smoking enterprise
will commence on the signing of this agreement.
(2) All parties will endeavour to assist employees to quit
smoking.
(3) Morning tea and lunch breaks taken outside factory
buildings will be the only occasions when smoking is
allowed.
13.—Occupational Health and Safety.
The parties recognise the need to improve occupational
health and safety in the workplace by minimising lost time
through injuries to 25 days or less per year by the
introduction of suitable programmes.
14.—^Training.
(1) The parties to this agreement accept that in order to
meet changes in technology, equipment and work patterns,
training procedures must be adopted.
(2) Such a policy would comprise but not be restricted to,
courses conducted, wherever possible, during normal working hours.
15.—Wages.
Employees will receive a 6% wage increase as set in
Schedule A hereof, payable in three instalments, as follows:
3% from the first pay period after ratification of
this agreement.
172% after six months fiom such date.
172% after a further six months.
16.—Grievance Procedure.
(1) (a) Should any matter arise which gives cause for
concern to an employee, or group of employees, the matter
shall be raised with the immediate supervisor who will
investigate the problem and take all reasonable steps to reply
to employees as soon as possible.
(b) If a reply cannot be given by the end of the employee's
next ordinary working shift, a progress report will be given
by the supervisor.
(2) (a) Failing agreement being reached when the
employee has been given a reply, the matter may then be
raised with the Manufacturing Manager, or his/her equivalent, who will endeavour to reply as soon as possible.
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(b) If a reply has not been forthcoming by the end of the
next ordinary working day, a progress report will be made
available to the employee who raised the complaint
(3) (a) Should agreement not be reached between the
employees and the Manufacturing Manager, the union
concerned will be contacted with a view to discussions being
held between the parties.
(b) The matter and all relevant circumstances relating to
it shall then be fully reviewed by management of the
company and the union concerned and all steps taken in an
endeavour to resolve the matter.
(c) Depending on the prevailing circumstances, there may
or may not be need for the company's Industrial Relations
Department to become involved.
(4) (a) Failing agreement being reached between the
company and the union concerned, the matter shall be
referred to the Western Australian Industrial Relations
Commission for resolution.
(b) Until the matter has been satisfactorily resolved by the
procedures outlines, normal work will continue.
(c) A union representative may be in attendance at any
stage of these procedures, if specifically so requested by the
employee concerned.
17.—Signatories to this Agreement.
For and on behalf of Brownbuilt MJ. Broughton
Metalux Industries
State Manager
For and on behalf of the Metals and J. Shaip-Collett
Engineering Workers' Union—West8 March 1994
em Australian Branch
For and on behalf of The Shop, Joseph Bullock
Distributive andAllied Employees'
Association of Western Australia
For and on behalf of the Transport Jim McGiveron
Workers' Unionof Australia, Industrial Union of Workers.Westem Australian Branch
Dated this
day of
1994
Schedule A.—Wage Schedule.
Base Supple- Total 3% In- 1.5% In- 1.5% InWage Group Metals
mentary
crease crease crease
299.50 58.00 357.50 368.20 373.70 379.30
C13
319.20 61.80 381.00 392.00 398.30 404.30
C12
337.40 65.45 402.85 414.90 421.20 427.50
Cll
365.20 70.80 436.00 449.10 455.80 462.60
010
09
383.50 74.30 457.80 471.60 478.70 485.90
401.70 77.85 479.55 493.00 500.00 509.00
08
334.40 47.80 382.20 393.70 399.60 405.60
Trans Driver
Warehouse
390.40
390.40 402.10 408.10 414.30

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—Western Australian Branch; Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian Branch;
The Shop, Distributive and Allied Employees' Association
of Western Australia
and
Email Furniture Limited
T/A Brownbuilt Metalux Industries
No. AG 34 of 1994.
Brownbuilt Metalux Enterprise Bargaining Agreement
COMMISSIONER A.R. BEECH.
2 June 1994.
Correcting Order.
WHEREAS the Commission issued an Order in the above
matter on the 18th day of May 1994;
And whereas an error occutred in the Order;
Now therefore, I the undersigned, Commissioner of
the Western Australian Industrial Relations Commission,
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pursuant to the power conferred on me under the Industrial
Relations Act 1979 hereby issue the following correction—
That the Order in this matter dated the 18th day of
May 1994 be corrected by deleting the text of the Order
and inserting in lieu thereof the following text:
That the Brownbuilt Metalux Enterprise Bargaining Agreement be registered as an industrial
agreement in accordance with the attached Schedule with effect on and from the 18th day of May
1994.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

CITY OF PERTH COMBINED TRADES AREA
ENTERPRISE AGREEMENT
No. AG 44 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—
Western Australian Branch; The Construction,
Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western
Australian Branch; The Operative Painters'
and Decorators' Union of Australia, West
Australian Branch, Union of Workers; The
Plumbers and Gasfitters Employees' Union of
Australia, West Australian Branch,
Industrial Union of Workers

Municipality of the City of Perth
No. AG 44 of 1994.
City of Perth Combined Trades Area
Enterprise Agreement
COMMISSIONER A.R. BEECH.
3 June 1994.
HAVING heard Mr G. Sturman, Mr R. Keilty, Mr D. Smith
and Mr S. Doherty on behalf of the Applicants and Mr D.
Jones on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
1. That the City of Perth Combined Trades Area
Enterprise Agreement be registered as an industrial agreement in accordance with the attached
Schedule with effect on and from the 3rd day of
June 1994.
2. That the attached Schedule not be published in the
Western Australian Industrial Gazette.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.
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THE CLEANAWAY TECHNICAL SERVICES
FORRESTDALE ENTERPRISE BARGAINING
AGREEMENT 1994.
No. AG 32 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—
Western Australian Branch
and
Brambles Australia Limited.
No. AG 32 of 1994.
The Cleanaway Tfechnical Services Forrestdale Enterprise
Bargaining Agreement 1994.
COMMISSIONER A.R. BEECH.
18 May 1994.
HAVING heard Mr G. Sturman on behalf of the Applicant
and Mr A. Hendry on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
1. That the Cleanaway Technical Services Forrestdale Enterprise Bargaining Agreement 1994 be
registered as an industrial agreement in accordance with the attached Schedule on and from the
13th day of May 1994.
2. That the attached Schedule not be published in the
Western Australian Industrial Gazette.
(Sgd.) A.R. BEECH,
fL.S.l
Commissioner.

DESIGN CEILINGS INDUSTRIAL AGREEMENT
No. AG 9 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Builders' Labourers' Federated
Union of Workers—Western Australian Branch;
The Operative Plasterers and Plaster Workers
Federation of Australia (Industrial Union
of Workers) Western Australian Branch
and
Design Ceilings.
No. AG 9 of 1994.
Design Ceilings Industrial Agreement.
COMMISSIONER A.R. BEECH.
2 June 1994.
Order.
HAVING heard Mr G. Giffard on behalf of the Applicants
and Mr P. Larsen on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Design Ceilings Industrial Agreement be
registered as an industrial agreement in accordance
with the following Schedule on and from the date
hereof.
(Sgd.) A.R. BEECH,
Commissioner.

1
Schedule.
This agreement will be known as the Design Ceilings
Industrial Agreement.
2.—Arrangement
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Provisions of this Agreement
5. Aims and Objectives of the Agreement
6. Efficiency Increases
7. Measuring Productivity Improvements
8. Term and Renewal of Agreement
9. Tradesmen/Labourer Ratios
10. Allowances
11. Dispute Settlement Procedure
12. Safety Dispute Resolution
13. Skills Enhancement and Training
14. First On Last Off
15. Overtime
16. Company Based Incentive Scheme
17. Superannuation Scheme Contributions
18. Redundancy Fund
19. No Extra Claims
20. Consultation
21. Signatories to the Agreement
3.—Scope and Parties to this Agreement.
(1) This agreement shall apply to and be binding on
Design Ceilings (the company) and all its employees whose
employment is covered by the Building Trades (Construction) Award 1987 (the award).
(2) This agreement shall also be binding upon the
following organisations of employees:
(a) The Australian Builders' Labourers' Federated
Union of Workers—Western Australian Branch
(b) The Operative Plasterers and Plaster Workers
Federation of Australia (Industrial Union of
Workers) Western Australian Branch.
4.—Provisions of this Agreement.
(1) The provisions of this agreement are in addition to
entitlements specified in the relevant award and where there
is inconsistency the agreement shall prevail except that
nothing in this agreement will have the effect of reducing
the award payments or benefits.
(2) Reference to singular shall include plural and
reference to male shall include female, as appropriate.
5.—Aims and Objectives of the Agreement.
The objectives of this agreement are to:
(1) Increase the efficiency of the company by the
effective utilisation of the skills and commitment
of the employees of the company.
(2) Improve the living standards, job satisfaction and
continuity of employment of the company's
employees.
(3) Develop best practice standards that are internationally recognised based upon a culture of
opportunity, continuous learning and improvement through training.
(4) Ensure that increases in efficiency on the job are
implemented in such a way as to ensure that health
and safety standards in the industry are maintained.
(5) Provide a mechanism by which disputes can be
resolved quickly and in a manner which shall
avoid lost time.
6.—Efficiency Increases.
(1) The parties to this agreement are committed to
ensuring that the measures contained in this agreement lead
to real gains in efficiency.

(2) The increases shall be:
(a) 2.5% of the relevant award rate payable from 1st
August 1993.
(b) A further three instalments of 2.5% on the first pay
period on or after the following dates:
1 February 1994
1 August 1994
1 February 1995.
(3) The increases in subclause (2) hereof are to be the only
wage increases allowable except where the annualiscd
National Consumer Price Index or a National Wage Case
award exceeds the increases prescribed in this clause.
(4) It is further agreed that employees will either receive
the increases set out in subclause (2) hereof or the increases
that may be provided for in subclause (3) hereof, but not
both.
7.—Measuring Productivity Improvements.
As a prerequisite to the payment of the increases
prescribed in Clause 6.—Efficiency Increases to all employees covered by this agreement, the efficiency measures in
this agreement shall be satisifed.
8.—Iferm and Renewal of Agreement
(1) This agreement shall come into operation from 1st
August 1993 and shall remain in force for a period of two
years unless otherwise terminated or extended in accordance
with this agreement.
(2) Any party may terminate the agreement provided three
months' notice has first been given in writing. In the event
of a fundamental breach the period of notice shall be one
month.
(3) The parties agree to commence discussions on the
terms and conditions of any future agreement three calendar
months prior to the expiration of this agreement.
9.—Tradesmen/Labourer Ratio.
(1) It is recognised that there is an important role for
labourers in the company and it is agreed that they will be
utilised in the company.
(2) No fixed ratios are established by this agreement as
the number of labourers will be determined on an as needs
basis on the site, where there is any disputation in relation
to this subclause the matter shall be processed in accordance
with the general principles and procedures specified in
Clause 11.—Dispute Settlement Procedure.
(3) Tradesmen may handle materials and gear within a
reasonable vicinity of their work area.
10.—Allowances.
(1) Wall and Ceiling Allowance
(a) An on site allowance of 80 cents per hour, all
purpose, shall apply to all sites whose tender
closing date is prior to 1st September 1993. This
allowance will absorb and be in lieu of the
Structural Frame Allowance.
(b) An on site allowance of $1.00 per hour all purpose
shall apply to all sites which have a tender closing
date that is on or after 1st September 1993. This
allowance will be in lieu of the Structural Frame
Allowance and the allowance prescribed in paragraph (l)(a) hereof.
(2) Mineral Fibre Tile Allowance
(a) An allowance of SI.50 per hour shall be paid to
employees required to handle or install tiles
containing mineral fibres. It shall be a requirement
of this agreement that the employees in receipt of
this allowance wear the appropriate personal
protective equipment and have been trained in the
proper fitting, use and maintenance of that
equipment.
(b) The allowance prescribed in paragraph (2)(a)
hereof shall be in lieu of those allowances
prescribed in the award or other site agreements.
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(c) All of the provisions of paragraph (2)(a) hereof
will be reviewed prior to the expiry of this
agreement and such review shall include complete
re-appraisal of the need to wear personal protective equipment. No allowance is payable if
personal protective equipment is not required.

11.—Dispute Settlement Procedure.
When a matter of concern arises on a construction site the
parties commit themselves to endeavour to resolve any
disputes including demarcation issues internally and without
recourse to industrial action.
(1) In the first instance an employee should submit a
request concerning a work related issue to his/her immediate
team co-ordinator or supervisor.
(2) If the matter cannot be resolved at this stage the
employee shall raise the matter with his/her union delegate,
who shall submit the issue to the employee's supervisor.
(3) If not settled at this stage, the delegate and the relevant
union organiser may submit the matter to the senior
company supervisor for consideration.
(4) If not settled at this stage, the matter will be placed
in the hands of the company's senior management and the
state secretary of the relevant union or his/her nominee.
(5) If the issue still exists after the abovementioned
processes have been carried out, then the matter shall be
referred to the Western Australian Industrial Relations
Commission for determination. The decision of the Western
Australian Industrial Relations Commission will be accepted by all parties subject to legal rights of appeal.
(6) Whilst the above procedures are being followed work
shall continue as it was prior to the issue occurring. No party
shall be prejudiced by the final settlement, as a consequence
of continuance of work in accordance with this clause.
12.-—Safety Dispute Resolution.
(1) It is agreed the company and their employees have a
responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.
(2) In the event of any disagreements on the necessity to
carry out any safety measure or modify, reinforce or
reinstate any safety device whatsoever, the procedures set
out in this clause shall be adopted.
(3) No person shall dismiss a safety complaint. Any
complaint should be referred to the company's safety officer
or workers' safety representative to be dealt with in
accordance with the following procedures:
(a) Where any employee becomes aware of an unsafe
situation, that employee shall immediately notify
the company's safety officer or the workers'
safety representative.
(b) The company's safety officer and the workers'
safety representative shall take immediate action
to have the unsafe situation rectified.
(4) Should the company's safety officer consider that no
safety precautions are necessary, he/she shall notify the
workers' safety representative accordingly as soon as
possible.
(5) Where there is disagreement on the ruling of the
company's safety officer, the company's safety officer will
arrange for the immediate transfer of any employee from the
disputed area.
(6) Should the company's safety officer be of the opinion
that no action is necessary and the employees' safety
representative disagrees with that decision, an appropriate
inspector from the Department of Occupational Health,
Safety and Welfare (DOHSWA) shall be requested to
undertake an inspection of the disputed area for the purpose
of resolving any such matter.
(7) If disagreement still exists the chief inspector
construction branch of DOHSWA or his/her nominee shall
be called in to assist in the resolution of the dispute.
(8) Whilst the above procedure is being followed, there
shall be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.
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(9) It is accepted that safety considerations to override
normal work practices and depending on the degree of
potential risk to persons on the job, or the general public,
can override normal demarcation practices.
13.—Skills Enhancement and Training.
(1) The parties recognise the need to adopt a ' 'total trade"
concept for training and skills acquisition to meet the current
and future requirements of the industry and where appropriate to provide a career path for employees in the wall and
ceiling industry.
To this end the parties reaffirm their commitment to
training and agree that training and retraining of both the
workforce and supervision will occur on an ongoing basis.
(2) Mature adult employees may be trained, initially as
labourers and then in the skills of a tradesperson through a
structured improver system which will be recognised by the
industry.
(3) It is agreed that the parties will participate in a training
committee consisting of industry representatives from
employees, unions, management and the Association of
Wall and Ceiling Contractors of Western Australia which
will meet regularly to develop, subject to agreement, a
structured training programme, its method of delivery and
appropriate funding.
(4) It is agreed that safety training will be an important
component in the structured training programme.
14.—First on Last Off.
(1) The parties agree that continuity of employment is
desirable wherever possible, and that where it is not
possible, employees shall be retrenched in order of seniority.
(2) When applying the "first on last off" principle it is
agreed, subject to the caveat of "all things being equal",
that it is intended to be applied on a state company basis
rather than a site by site basis.
(3) It is recognised that from time to time instances may
arise where the employee's individual skills may require a
variation to this agreement.
(4) Where there is any disagreement as to the application
of this principle the matter shall be processed in accordance
with Clause 11.—Dispute Settlement Procedure.
15.—Overtime.
(1) The allocation of overtime shall be at the employer's
prerogative provided that the employer shall not adversely
or unreasonably discriminate against any employees.
(2) The practice of "one in all in" shall be eliminated.
(3) An overtime roster may be introduced by the employer
in conjunction with the employees.
16.—Company Based Incentive Scheme.
(1) The company may negotiate incentive schemes which
will not affect the terms of this agreement. These incentive
schemes must ensure that the award provides the base safety
net and that all workers on site have the opportunity to share
in the proposed scheme.
(2) Once negotiated bonus based incentive schemes will
be submitted to the union prior to its implementation for
confirmation that the relevant award requirements have been
satisfied.
17.—Superannuation Scheme Contributions.
(1) The status quo shall be maintained throughout the
term of this agreement in respect of payments for superannuation irrespective of whether such payments have been made
pursuant to a state or federal award.
(2) In the event of the trustees of the superannuation fund
approving an increase then such increase shall become
effective as prescribed by the relevant award and the
trustees.
18.—Redundancy Fund.
The status quo shall be maintained throughout the term
of the agreement in respect of payments for redundancy
irrespective of whether such payments have been made
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pursuant to a state or federal award or a state based
construction industry redundancy fund.
19.—No Extra Claims.
It is a condition of this agreement that the parties will not
seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage
Case Principles.
20.—Consultation.
In relation to general industry mattere not otherwise
provided for in this agreement the union recognises the role
of the Association of Wall and Ceiling Contractors of
Western Australia (the Association) and shall consult with
the Association on matters of industry wide significance.
21.—Signatories to the Agreement.
Signed on behalf of: Design Ceilings
P. Larsen
G.T. Giffard (Wimess)
Signed on behalf of: The Operative Plasterers and Plaster
Workers Federation of Australia (Industrial Union of
Workers) Western Australian Branch
K. Reynolds
G.T. Giffard (Witness)
Signed on behalf of: The Australian Builders' Labourers'
Federated Union of Workers—Western Australian Branch
K. Reynolds
G.T. Giffard (Witness)
Dated this 11th day of February 1994.

INGHAMS ENTERPRISE STOREMEN'S
AGREEMENT 1994
No. AG 22 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees'
Association of Western Australia
and
Inghams Enterprises Ltd.
No. AG 22 of 1994.
Inghams Enterprise Storemen's Agreement 1994.
COMMISSIONER A.R. BEECH.
12 May 1994.
Order.
HAVING heard Mr J. Bullock on behalf of the Applicant
and there being no appearance on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the Inghams Enterprise Storemen's Agreement
1994 be registered as an industrial agreement in
accordance with the following Schedule from the 7th
day of March 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This agreement shall be known as the Inghams Enterprise
Storemen's Agreement 1994.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.

2.—^Arrangement
Title
Arrangement
Area and Scope
Incidence and Parties Bound
Statement of Intention
Period of Operation
Relationship to Parent Award
Efficiency and Flexibility
No Further Claims
Wage Increases
Classification Structure and Wage Rates
Signatories to this Agreement

3.—Area and Scope.
This agreement shall apply to Inghams Enterprises Ltd
(the company) in respect of its operations at its warehouse
and coldstores at Baden Street, Osbome Park, and all
employees engaged there under the terms and conditions of
The Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977.
4.—Incidence and Parties Bound.
(1) This agreement shall apply to all employees employed
by Inghams Enterprises Ltd at its warehouse and coldstores,
Baden Street, Osbome Park, in accordance with The Shop
and Warehouse (Wholesale and Retail Establishments) State
Award 1977.
(2) This agreement shall apply to and be binding on:
(a) Inghams Enterprises Ltd.
(b) The Shop, Distributive and Allied Employees'
Association of Western Australia.
(c) Those employees included in subclause (1) hereof.
(3) The parties will oppose any application by other
parties to be joined to this agreement.
5.—Statement of Intention.
The two principal objectives associated with this agreement are:
(1) The continuation and extension of plant efficiencies
and flexibilities intended to enhance competitiveness.
(2) The implementation of an 8% increase to minimum
rates of wages in recognition of employees' contributions to
the matters contained in subclause (1) hereof.
6.—Period of Operation.
This agreement shall operate from 7th March 1994 to the
28 th Febraary 1996 and negotiations for a new agreement
shall commence no later than 1st November 1995.
7.—Relationship to Parent Award.
(1) This agreement is to be read in conjunction with The
Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977 as amended from time to time.
(2) Where there is any inconsistency between this
agreement and the award, this agreement shall take
precedence to the extent of the inconsistency.
8.—Efficiency and Flexibility.
The following measures are to be maintained and
enhanced where indicated for the duration of this agreement.
To bring about the desired efficiency and flexibility the
following matters are agreed.
(1) Hours of Operation
(a) There shall be 38 ordinary hours of work in each
week to be worked Monday to Friday 6.00am to
6.00pm.
(b) The afternoon picking crew, which may consist of
up to three employees, may work until 7.00pm as
part of their ordinary roster of 38 hours per week.
(c) Working until 7.00pm shall be voluntary for
existing employees on the afternoon picking crew.
(d) New staff employed on the afternoon picking crew
after the starting date of this agreement may be
required to work until 7.00pm. The hour from
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6.00pm to 7.00pm will attract a 15% penalty
loading.
(e) In connection with the hour from 6.00pm to
7.00pm, it is understood that there will be no staff
reduction of the early morning crew of four
employees, whose present hours and wages will
be maintained.
(f) While it is understood that changes in the
production process working hours may require
complementary changes in warehouse working
hours, this shall not be implemented without first
giving two weeks' notice of change of roster to
warehouse employees. Change of roster within
ordinary hours of work shall not be the subject of
additional wage claims.
(2) Flexible Employment Arrangements
(a) Casual labour hired from an agency shall be paid
at a rate no less than that paid to employees
working directly for the company.
(b) Any reduction in labour resources required by a
change in the business cycle will be affected by
natural attrition and/or by reduction in casual
hours.
(c) No more than 20% of the hours worked will be
worked by casual employees except at the
following periods:
(i) December 1 to January 5
(ii) two weeks prior to Easter
when a greater number of casual hours may be
worked.
(3) Cost Reduction
(a) It is understood that all employees recognise the
continuous need for cost reduction in some areas
of the operations. The co-operation with management in this regard to ensure a competitive,
productive operation is considered vital.
(b) The major component in cost reduction is perceived to be damage control. The employees
realise the necessity for careful handling of stock
and undertake to ensure that the proper procedures
as laid down by the company are followed and that
any stock arriving in the warehouse in a less than
acceptable condition is called to the attention of
the appropriate supervisor.
(4) Punctuality
Employees acknowledge that punctuality regarding set
working time is a critical element in meeting the efficiency
and flexibility clauses contained in this agreement.
(5) Absenteeism
It is accepted by staff to work towards an effective
reduction in absenteeism levels.
(6) B-Class Licence
(a) The company agrees to provide or finance training
for employees to obtain their B-class licence. The
decision about who is to be eligible for the training
to be made by the department manager and shop
stewards together.
(b) B-class licence holders are to be used only in
emergencies such as illness or accident, unprecedented rush orders and to cover periods of annual
leave if the relief driver is unavailable.
(c) When an employee is withdrawn from warehouse
duties to drive a B-class truck, he/she shall be
replaced as soon as possible in the warehouse by
another employee in order that the normal flow of
work continues.
(7) Lidding
One employee from dispatch for one day a week may be
assigned from the warehouse to the lidding process.
(8) A-Class Licence Deliveries
These deliveries will continue to be done as part of a
storeman's work.
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(9) TAF Racking
Wet washing under TAF racking and chiller drains will
be done by storemen when traffic permits.
(10) Public Holidays
(a) If public holidays are worked they are to be paid
either as double time and one half as at present
or
paid at time and one half and one day off to be
added to annual leave.
(b) The manner of payment to be the employee's
choice and agreed with the supervisor before the
holiday in question.
9.—No Further Claims.
There shall be no further wage claims during the life of
this agreement relating to any issue contained in this
agreement, except where consistent with decisions of the
Western Australian Industrial Relations Commission.
10.—Wage Increases.
(1) The company shall increase the ordinary rates of pay
described in the appropriate award as follows:
(a) An increase of 4% shall be payable from 7th
March 1994.
(b) A further increase of 2% shall be payable from 1st
March 1995.
(c) A further increase of 2% shall be payable from 1st
September 1995.
(2) Present overaward payments shall be retained in full
for the term of this agreement.
11.—Classification Structure and Wage Rates.
(1) Employees will be graded in accordance with the
following six level skills based classification structure:
(a) Level 1 New starter/probationer
This level is only applicable to new
employees in the first nine weeks of
service.
(b) Level 2 This level applies to employees who
have completed nine weeks' service.
(c) Level 3 This level applies to employees who
have completed nine weeks' service and
who operate forklifts.
(d) Level 4 This level applies to employees who
have completed nine weeks' service and
who are nominated B-class drivers and
who are forklift operators.
(e) Level 5 This level is applicable to leading
hands.
(f) Level 6 This level is applicable to leading hands
who are nominated B-class licence
holders.
(2)
From the first pay From the first pay From the first pay
period commenc- period commenc- period commencing
tag on or after
ing on or after
on or after 1st
Level 7th March 1994
1st March 1995
September 1995
$/week
$/week
$/week
1
402.30
410.35
418.55
2
424.57
433.06
441.72
3
436.95
445.69
454.60
4
456.95
466.09
475.41
5
476.95
486.49
496.22
6
496.95
506.88
517.01
12.—Signatories to this Agreement.
Desmond Cain Signed for and on behalf of Inghams
Enterprises Pty Ltd
Joseph Bullock Signed for and on behalf of The Shop,
Distributive and Allied Employees'
Association of Western Australia
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K MART ARMADALE ROSTERING AGREEMENT
1994
No. AG 31 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees' Association
of Western Australia
and
K Mart Australia Ltd.
No. AG 31 of 1994.
K Mart Armadale Rostering Agreement 1994.
COMMISSIONER A.R. BEECH.
13 May 1994.
Order.
HAVING heard Mr J. Bullock on behalf of the Applicant
and Mr G. Morgan on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the K Mart Armadale Rostering Agreement
1994 be registered as an industrial agreement in
accordance with the following Schedule on and from
the 13th day of May 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
Schedule.
1.—Title.
This Agreement shall be known as the K Mart Armadale
Rostering Agreement 1994.
2.—Arrangement.
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Iferm of Agreement
6. Relationship to Award
7. Purpose of this Agreement
8. Hours and Rostering Arrangements
9. Part Time Employees
10. Signatories to this Agreement
3.—Area and Scope.
This Agreement shall apply to all employees employed
by K Mart Australia Ltd in accordance with The Shop and
Warehouse (Wholesale and Retail Establishments) State
Award 1977 No. R 32 of 1976 (the Award) at its Armadale
store.
4.—Parties Bound.
This Agreement shall apply to and be binding on:
(1) K Mart Australia Ltd.
(2) The Shop, Distributive and Allied Employees'
Association of Western Australia (the SDA).
(3) Those employees included in Clause 3.—Area and
Scope.
5.—Iferm of Agreement.
(1) The term of this Agreement shall be 12 months from
8 April 1994.
(2) At the expiration of this Agreement, all the terms and
conditions of the Award shall apply.
6.—Relationship to Award.
(1) This Agreement shall be read and interpreted in
conjunction with the Award.
(2) Where there is any inconsistency between the terms
of this Agreement and the terms of the Award, this
Agreement shall prevail to the extent of any inconsistency.
7.—Purpose of this Agreement.
This Agreement is intended to facilitate additional
rostering flexibility for K Mart Australia Ltd in its Armadale
store so as to prevent any requirement for redundancies,

short time work or reduction in hours for part time
employees.
8.—Hours and Rostering Arrangements.
(1) 20 Day Month
K Mart Australia Ltd may require an employee to work
ordinary hours on no more than 20 days in each four week
cycle.
(2) Early Starts
(a) The ordinary hours of work for full time and part
time employees engaged prior to the making of
this Agreement may be worked on any and all
days of the week between the hours of 5.00am and
6.00pm Monday to Saturday inclusive, except on
the day of late night trading when ordinary hours
may be worked between 5.00am and 9.0dpm.
(b) An employee may not be rostered to start before
7.00am in accordance with this subclause on more
than three days in any week.
(c) The ordinary hours of all casual employees and
full time employees engaged after the making of
this Agreement shall be as provided by paragraph
(l)(b) of Part II—Ordinary Hours of Clause
9.—Hours of the Award.
(3) Late Night Rostering Alternative
(a) If a full time or part time employee engaged prior
to the making of this Agreement has difficulty
working in accordance with subclause (2) Early
Starts hereof, the employee may request to work
a late night rostering alternative as provided by
this subclause, provided that the employer is not
obliged to make such work available.
(b) If the employee elects this provision, the ordinary
hours of that employee may be worked on any or
all days of the week between the hours of 7.00am
and 10.00pm Monday to Friday inclusive, and
7.00am to 6.00pm on Saturday.
(c) An employee may not be rostered to finish after
6.00pm in accordance with this subclause more
than three times in any week.
(d) The allowance provided by Clause 48.—^Additional Loading for Late Night Trading of the
Award shall not apply to an employee who elects
to be bound by this subclause.
(4) (a) K Mart Australia Ltd shall ensure that there is an
equitable arrangement for the requirement to work
early starts or late nights so that all employees
with the required skills, competence and training
share in the burden of early starts or late nights,
subject to particular cases of hardship.
(b) K Mart Australia Ltd and the SDA are prepared
to discuss the operation of this Agreement to
ensure the equity of rostering arrangements.
9.—Part Time Employees.
(1) No part time employee engaged prior to the making
of this Agreement shall have his/her hours reduced below
his/her existing weekly hours.
(2) This clause permits K Mart Australia Ltd to vary the
hours of a part time employee on notice in accordance with
the Award up to the maximum number of hours provided
by the Award, but not reduce his/her hours below his/her
existing weekly hours.
10.—Signatures to this Agreement.
Joseph Bullock
For and on behalf of The Shop,
Distributive and Allied Employees'
Association of Western Australia
Brian Tognazzini
For and on behalf of K Mart Australia
Ltd

PETERS (WA) LIMITED (BALCATTA
OPERATIONS) ENTERPRISE AGREEMENT 1993
No. AG 30 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Peters (WA) Limited
and
The Food Preservers' Union of Western Australia, Union of
Workers and Others
No. AG 30 of 1994.
Peters (WA) Limited (Balcatta Operations) Enterprise
Agreement 1993
COMMISSIONER S.A. KENNEDY.
26 May 1994.
Order.
HAVING heard Ms J. Crowhurst (of Counsel) on behalf of
the Applicant and Mr J. Bullock on behalf of The Food
Preservers' Union of Western Australia, Union of Workers,
Mr T. Hodgson on behalf of the Metals and Engineering
Workers' Union —Western Australian Branch and Mr N.
Hodgson on behalf of the Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian
Branch) and there being no appearance by or on behalf of
the Transport Workers' Union of Australia, Industrial Union
of Workers, Western Australian Branch at the hearing, but
there being subsequent written confirmation of its consent
to the application, now therefore I the undersigned, pursuant
to the powers conferred by the Industrial Relations Act
1979, and by consent, do hereby order—
That the agreement between the parties in the terms
of the following schedule be registered as an industrial
agreement.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Schedule.
L—Title.
This Agreement will be referred to as the "Peters (WA)
Limited (Balcatta Operations) Enterprise Agreement 1993".
1A.—State Wage Principles December 1993.
It is a condition of this Agreement that any variation to
its terms on or from the 24th day of December, 1993,
including the Arbitrated Safety Net Adjustment of up to
$8.00 per week, shall not be made except in compliance with
the Principles set down by the Commission in the Reasons
for Decision in Matter No. 1457 of 1993.
2.—Arrangement.
1. Title
1A. State Wage Principles December 1993
2. Arrangement
3. Commitment
4. Context of Agreement
5. Intent
6. Area and Scope, Incidence and Relationship to
Parent Awards
7. Term
8. Parties
9. Definitions
10. Contract of Employment
11. Wages and Allowances
12. Movement in Wages
13. Payment of Wages
14. Hours of Work and Work Cycles
15. Postered Days Off
16. Overtime
17. Shift Work
18. Meal Breaks, Rest Pauses and Cold Breaks
19. Public Holidays
20. Annual Leave

21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.

Long Service Leave
Sick Leave
Parental Leave
Bereavement Leave
Consultation
Dispute Settlement Procedure
Time and Wages Records
Right of Entry
Posting of Agreement and Union Notices
Union Business
Introduction of Change and Redundancy
Protective Clothing and Equipment
Training
Superannuation
Review of Agreement
Leave Reserved—Key Performance Indicators
Appendix 1—Classification and Career Structure
Appendix 2—Specific Conditions of Employment
Appendix 3—Consultative Committee—
Constitution
Appendix 4—Parental Leave
Appendix 5—Key Performance Indicators

3.—Commitment.
(1) Background
Peters (WA) Limited ("the Company") is one of the
oldest in Western Australia, having its origins back in the
last century, and is the largest food manufacturer in the
State. Consequently, the Company has been an integral part
of the history of the West Australian Food Industry, and one
of the leaders in this community.
During the past ten years, the Company has been
progressively modernising its manufacturing operations at
a time when most of the industry has been acting very
cautiously, and as a consequence the Company now has the
most modem ice cream operation in Australasia and one of
the most technologically advanced dairies and abattoirs
within Australia. With this investment in facilities, plant and
equipment, has also come investment in technology culminating, for the Balcatta site, in penetration of the extremely
difficult Japanese market. It is of significance that at the
time of entering into this agreement, the Company is the
largest exporter of ice cream into Japan, having overtaken
its leading international competitors in New Zealand in May
of 1993. This is an important achievement for the Company,
all its employees and the State.
From the outset, the Company has recognised that if it is
to continue to succeed in local, national and international
markets, it must produce world class products, and this
requires Best International Practice. Essential to this is the
methodical re-examination of all aspects of the business by
all employees, and the vehicle designed to develop these
improvements is the Safety, Quality and Productivity
Program. This process of change has to be undertaken
cautiously in the present environment, to ensure that the
gains and strengths that have been achieved are not lost, and
to minimise the risk to the operation in a continuingly
difficult economic environment.
(2) Commitment to Safety, Quality and Productivity
Program (SQP)
Through this Agreement the Company, the employees
and the Unions reaffirm their commitment to the SQP
program at Balcatta and undertake through the SQP program
to strive for real improvements in safety, quality and
productivity at Balcatta, This Agreement reflects the
commitment of the parties to remove obstacles to SQP by
providing for increased flexibility and working arrangements and by meeting the needs of employees and
recognising the importance of the contribution of the
employees in this process. The Company recognises the
need to address the issues raised by its employees during the
major review of SQP at Balcatta in August 1993. These
issues include:
• job security;
• feedback and communication processes;
• recognition of achievement by employees;
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• commitment to training and career paths for
employees.
(3) Commitment to Job Security
The Company recognises the concerns of employees and
the Unions regarding job security. The Company believes
that true participation through SQP is the way to ensure a
future for the employees with the Company.
At the time of entering into this Agreement, the Company
does not anticipate any forced redundancies to occur at
Balcatta. The Company undertakes that before any forced
redundancies are considered at Balcatta, all reasonable
practical alternatives would be considered. Further, should
redundancy occur employees will be entitled to notice and
severance pay in accordance with Clause 31.—Introduction
of Change and Redundancy of this Agreement.
As part of its commitment to job security and to training
for its employees, the Company will offer work to
employees wherever possible before that work is contracted
out.
(4) Commitment to Communication
Recognising that good communication and regular feedback between the Company and the employees is vital to the
ongoing success of the Company, the Company gives its
commitment to developing an effective communication
system in consultation with its employees to ensure that its
employees are aware of the issues that affect them and that
employees receive regular feedback on matters relating to
their areas of work.
(5) Commitment to Training and Career Paths for
Employees
The Company is committed to achieving job satisfaction
for its employees through appropriate training and by
providing access to relevant career paths. The Company
undertakes to develop a training program in accordance with
Clause 33.—Training of this Agreement and to ensure that
the employees have access to the classifications and career
structure provided for in Appendix 1—Classification and
Career Structure of this Agreement.
(6) Commitment to Development of Key Performance
Indicators
The Company recognises that the linking of wage
movements under this Agreement to productivity increases
requires the commitment by the Company to ensure the
resources are available to properly develop the key
performance indicators to be used in this process and to
ensure that measurement of the key performance indicators
is fair and accurate.
The Company undertakes to ensure that appropriate
resources are made available for this purpose. The Company
further undertakes to participate with its employees through
the SQP processes in the development of the key performance indicators.
In line with its commitment to effective communication
and proper feedback to its employees, the Company gives
its commitment to provide regular updates to employees on
the development and the measurement of the key performance indicators.
4.—Context of Agreement.
This Agreement is made in the context of the Best
Practice and SQP programs in place at the Balcatta site. This
Agreement follows on from the Memorandum of Understanding entered into between the Company and the Unions
in June 1992, in which the parties acknowledged the SQP
program and committed themselves to the success of that
program. In the preamble to the Memorandum of Understanding, the parties recognise that the Memorandum of
Understanding was the first step towards establishing a
multi union site agreement and that the Memorandum of
Understanding would operate for a period of 18 months or
until the establishment of an enterprise agreement, whichever was the shorter period. The parties recognise that this
Agreement is the next step which replaces the Memorandum
of Understanding with a more complete Agreement reflecting the total commitment of the parties to Best Practice and
SQP.
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This Agreement incorporates 5 x 2% wage increases for
employees, of which 2 x 2% increases have already been
paid in accordance with the Memorandum of Understanding
as part of the SQP program with a further 2% increase
effective at the date of commencement of this Agreement.
This Agreement also provides a vehicle for future wage
increases, of 2% after the first 12 months of this Agreement
and 2% after the second 12 months of this Agreement, plus
KPI payments linked to increased productivity.
5.—Intent.
(1) This Agreement is made between The Food Preservers' Union of Western Australia, Union of Workers, the
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch, the Australian Electrical, Electronics, Foundry and Engineering Union (Western
Australian Branch), and the Metals and Engineering
Workers' Union—Western Australian Branch, the Company
and its employees. The Agreement has been developed
through a process of consultation and cooperation involving
the participation of the employees, the Unions and the
Company and reflects an ongoing commitment by all parties
to continue that cooperation and consultation in working to
make the employers operations at Balcatta the safest, most
productive, efficient and internationally competitive high
quality ice-cream producer in Australia.
Fundamental to this Agreement is the commitment of the
employees and the Unions to work with the Company to
continuously improve and maximise safety, quality and
productivity at Balcatta.
(2) Subject to Clause 25.—Consultation of this Agreement, all die parties to this Agreement recognise the right
and responsibility of the Company to manage its operations.
(3) The Company, the Unions and the employees
concerned will work to ensure this Agreement is effective
and where any part of this Agreement requires interpretation, it will be interpreted in the context of the commitments
and intent expressed in this clause.
(4) This Agreement reflects modem and flexible working
arrangements and conditions in a manner which is appropriate to the enhanced operation of Peters (WA) Limited at
Balcatta.
6.—Area and Scope, Incidence and Relationship to Parent
Awards
(1) Area and Scope
The area and scope of this Agreement is the same as that
prescribed in the awards listed in subclause (3) of this clause
as at the date of commencement of this Agreement, so far
as those awards respectively apply to employees of Peters
(WA) Limited employed in or in connection with the
Company's operations at Balcatta.
(2) Incidence
This Agreement applies to and is binding on the parties
named in Clause 8.—Parties of this Agreement individually
and collectively and to employees of Peters (WA) Limited
who are memters or eligible to be members of one of the
Unions who are engaged in the classifications covered by
this Agreement in or in connection with the Company's
operations at Balcatta.
(3) Relationship to Parent Awards
During its operation, this Agreement will be read and
interpreted wholly in conjunction with the following
Awards, as varied from time to time, applying to the
employees at the date of this Agreement:
(a) Food Industry (Food Manufacturing or Processing) Award (No. A 20 of 1990);
(b) Transport Workers' (General) Award No. 10 of
1961;
(c) Metal Trades (General) Award 1966 (No. 13 of
1965); and
(d) Laboratory and Technical Employees' (Peters
(W.A.) Limited) Award of 1981 (No. 12 of 1981).
Where there is any inconsistency between this Agreement
and any relevant award, this Agreement will prevail to the
extent of any inconsistency.

7.—Tferm.
(1) This Agreement will operate from the beginning of the
first pay period on or after 29 March 1994 and will remain
in force for a period of three years from that date.
(2) After the expiry of this term this Agreement will not
continue in force unless renewed by all die parties to this
Agreement.
(3) All parties to this Agreement undertake to re-negotiate
this Agreement and apply for its cancellation, renewal or
replacement in time to operate from the expiry of the term
of this Agreement.
8.—Parties.
The parties to this Agreement are:
(1) Peters (WA) Limited and its employees who are
engaged in classifications covered by this Agreement in or
in connection with the Company's operations at Balcatta;
(2) The Food Preservers' Union of Western Australia,
Union of Workers;
(3) Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch;
(4) Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch); and
(5) Metals and Engineering Workers' Union —Western
Australian Branch.
9.—Definitions.
"AEEFEU" means the Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian
Branch).
"Company" means Peters (WA) Limited.
"FPU" means The Food Preservers' Union of Western
Australia, Union of Workers.
"MEWU" means the Metal and Engineering Workers'
Union—Western Australian Branch.
"SQP" means the Company's Safety, Quality and
Productivity Program.
"TWU" means the Transport Workers' Union of
Australia, industrial Union of Workers, Western Australian
Branch.
"Union"' means any one of the FPU, TWU, AEEFEU and
MEWU as the context permits.
"Unions" means the FPU, TWU, AEEFEU and MEWU.
10.—Contract of Employment.
(1) An employee may be engaged as:
(a) a full time employee engaged to work 38 hours per
week (excluding overtime).
(b) a part time employee, engaged to work regular
weekly hours subject to:
• the maximum weekly ordinary hours (ie
exclusive of overtime) to be 38;
• the minimum hours for part time workers are
to be determined on an annual basis and will
be 780 per annum;
• part time daily minimum ordinary hours to
be three;
• the maximum weekly number of ordinary
hours work commencements to be five.
(c) a temporary employee, engaged to work for a
fixed term determined in advance on a full time
or part time basis.
(d) a seasonal employee, engaged to work flexible
hours during the year to meet production requirements. Such an employee shall be subject to the
same conditions with respect to the limitation on
ordinary hours as casual employees.
(e) a casual employee, engaged by the hour subject
to:
• the maximum weekly ordinary hours (ie
exclusive of overtime) to be 38;
• the minimum daily ordinary hours to be
three;

• the maximum weekly number of ordinary
hours work commencements to be five.
(2) Casual and Seasonal Employees
(a) Casual employees are not entitled to the benefits
of Clause 19.—Public Holidays, Clause 20.—
Annual Leave, Clause 22.—Sick Leave, Clause
23.—Parental Leave, Clause 24.—Bereavement
Leave, Clause 31.—Introduction of Change and
Redundancy or as otherwise prescribed by this
Agreement
(b) Seasonal employees are not entitled to the benefits
of Clause 19.—Public Holidays, Clause 20.—
Annual Leave, Clause 22.—Sick Leave, Clause
31.—Introduction of Change and Redundancy or
as otherwise prescribed by this Agreement.
(c) Where practicable, the Company will notify
casual employees and seasonal employees that
they are not required for work on the next working
day. If a casual or seasonal employee presents for
work on a day on which he or she might
reasonably have expected to be required for work
without having been notified by the Company in
accordance with this subclause that he or she is not
so required, then such an employee will receive
two hours pay at the appropriate casual rate.
(3) Probationary Employees
An employee, other than a casual or seasonal employee,
may be engaged for an initial probationary period of not
more than six months on the following basis:
(a) the Company will advise an employee on or
before commencement whether the employee is
engaged for an initial probationaty period, and if
so, the length of the probationary period;
(b) regular performance reviews will be conducted
during the probationary period;
(c) any performance deficits will be addressed and the
employee will be allowed an opportunity to
correct those deficits;
(d) the purpose of the probationary period is to allow
both the Company and the employee to decide
whether to continue the employment beyond the
probationary period, and therefore the employee
will be advised that employment beyond the
probationary period is not guaranteed.
(e) if, at any time during the probationary period,
either the employee or the Company give one
week's notice of termination of the employment,
the probationary employee's employment will
end.
(f) if, at the end of the probationary period, a decision
is made not to offer further employment, the
probationary employee's employment will end.
(4) It is a condition of employment that each employee
must:
(a) perform work as the Company, may, from time to
time, reasonably require having regard to the
limits of the employee's skill, competence and
training;
(b) perform the full range of duties within the
employee's classification, including any duties as
may be directed by the Company having regard to
the limit of the employee's skill, competence and
training;
(c) perform work without regard to any demarcations
or limitations, providing die work to be performed
is within the employee's skill competence and
training;
(d) transfer between duties including, in the case of
drivers, transfer between the various runs, as
required by the Company without restriction
providing die duties are within the employees
skill, competence and training;
(e) work reasonable overtime as required by the
Company;

(f) comply with all safety regulations, policies and
procedures determined by the Company or as
prescribed by Government Regulation;
(g) comply with the specific conditions of employment set out in Appendix 2—Specific Conditions
of Employment of this Agreement;
(h) use as directed by the Company all protective
clothing and equipment provided by the Company; and
(i) observe all the Company regulations, policies and
procedures.
(5) Disciplinary Procedure
(a) Where an employee engages in misconduct the
Company may, as appropriate:
(i) informally counsel the employee;
(ii) verbally warn the employee;
(iii) warn the employee in writing;
(iv) suspend the employee without pay; or
(v) dismiss the employee with notice or with pay
in lieu of notice.
(b) Where a representative of the Company engages
in any discussions with an employee concerning
any conduct of an employee which may lead to
dismissal or other disciplinary or counselling
measures being taken by the Company, the
employee is entitled to elect to have either another
employee or a Union representative present during
the discussion. The representative of the company
will remind the employee of that entitlement at the
beginning of the discussion.
(c) When counselling or warning an employee concerning misconduct engaged in by that employee,
the Company's representatives will:
(i) specifically identify the conduct complained of;
(ii) explain why the conduct is unacceptable by
the company; and
(iii) explain the consequences if the employee
again engages in that misconduct.
(d) No record will be kept by the Company of
informal counselling of an employee. Where a
record is kept by the Company of a verbal warning
given to an employee, the employee and any other
employee or Union representative present will be
given the opportunity to verify the accuracy of the
record within a reasonable time of the warning
being given.
(e) Nothing in this clause affects the company's right
to dismiss an employee without notice for
misconduct which justifies summary dismissal.
(6) Stand Downs
The Company may deduct payment for any day or part
of a day on which an employee, other than an apprentice,
cannot be usefully employed arising out of any cessation of
operations, either wholly or partially, due to industrial
disputes including any strikes, bans or limitations or any
cause for which the Company is not reasonably responsible.
(7) Tfermination of Employment
(a) The notice required to be given by the Company
or the employee to terminate employment will be:
(i) for casual employees—one hours' notice;
(ii) for probationary employees—as provided in
subclause (3) Probationary Employees of this
clause;
(iii) for seasonal employees—one week.
(iv) for all other employees:
Period of Continuous Service
Period of
Notice
During the first month
1 day
More than 1 month but less than 1 week
1 year
1 year but less than 3 years
2 weeks
3 years but less than 5 years
3 weeks
5 years and over
4 weeks

Providing that employees with two or more
years service who are 45 years of age or older
at the date of termination will be entitled to
one additional week's notice.
(b) By arrangement between the employee and the
Company, an employee will be entitled to up to
eight hours time off per week during the notice
period for the purpose of seeking other employment.
(c) Notice of termination of employment may also be
effected by the payment or forfeiture of wages for
the relevant notice period, providing that employment may be terminated by part of the period of
notice specified and part payment or forfeiture of
wages in lieu of that notice.
(d) Payment or forfeiture of wages in lieu of notice
will be calculated on the basis of the wages the
employee would have received for the ordinary
time the employee would have worked during the
period of notice had the employee's employment
not been terminated.
(e) The Company may dismiss an employee without
notice for misconduct which justifies summary
dismissal and in such cases, wages will be paid up
to the time of dismissal only.
(f) Nothing in this clause prevents the Company and
the employee agreeing to a lesser period of notice
than that otherwise required by this clause.
(g) Annual leave accrued by an employee and not
taken at the date of termination of employment
will be paid as follows:
(i) for any leave in respect of a completed
qualifying period payment will be made in
accordance with subclause (3) of Clause
20.—Annual Leave of this Agreement;
(ii) if after one month's continuous service in any
qualifying 12 monthly period an employee
lawfully leaves his or her employment or is
terminated by the Company through no fault
of the employee, the employee will be paid
pro rata annual leave on the basis of 2.923
hours pay at the employee's ordinary rate of
wage for each completed week of continuous
service. Pro rata annual leave will not be
paid to any employee dismissed for misconduct.
(h) Long service leave accrued by an employee and
not taken at the date of termination of employment
will be paid in accordance with the Long Service
Leave Standard Provisions referred to in Clause
21.—Long Service Leave of this Agreement
(8) Upon the employee ceasing employment, the Company will, when requested to do so by the employee, provide
the employee with a written statement setting out the period
of the employee's employment and the employees classification or the type of work performed by the employee.

11.—Wages and Allowances.
The following are the ordinary weekly rates of wage
payable to employees covered by this Agreement which will
apply from the beginning of the first pay period to
commence on or after the signing of this agreement:
(1) Factory employees
Weekly
(a) Classification
Rate of
Wage
$
345.30
Level 1
Level 2
363.(X)
Level 3
386.90
Level 4
409.10
Level 5
442.70

(b) Casual and seasonal employees will be paid the
rate of pay for the classification in which they are
employed, plus a loading of 20% for each hour
worked.
Per Week
(c) Leading Hands
Extra
A leading hand in charge of:
(i) less than three other employees
(ii) not less than three and not more
than ten other employees
(iii) more than ten other employees
(d) The rate for junior employees will be as
Age

9.50

18.80
27.40
follows:
% of
Adult
Rate at
Level 1
Under 16 years of age
50
16 to 17 years of age
60
17 to 18 years of age
70
18 to 19 years of age
80
19 to 20 years of age
90
20 to 21 years of age
100
(e) Where an employee launders his or her uniform,
the employee will be paid an allowance of $5.00
per week.
(2) Drivers and Storepersons
(a) Grade

Weekly
Rate of
Wage
$
381.20
Grade 1
Grade 2
397.60
405.60
Grade 3
Grade 4
417.80
(b) Casual and seasonal employees will be paid the
rate of pay for the classification in which they are
employed, plus a loading of 20% for each ordinary
time hour worked and 10% for each hour of
overtime worked.
Per Week
(c) Leading Hands
Extra

A leading hand in charge of:
(i) not less than three and not more
than ten other employees
19.00
(ii) more than ten and not more than
twenty employees
28.30
(iii) more than twenty employees
36.00
(d) The rate for junior drivers and storepersons wil
be as follows:

Under 19 years
Under 20 years
20 years and over

70
80
100

(e) A driver required to act as sales person will be
paid an all purpose allowance of $6.90.
(f) Drivers who handle cash or cheques during any
week or portion of a week as part of their duties
and account for it will be paid in addition to the
rate of wage prescribed in this subclause an
amount of $9.75 per week.
(g) Storepersons, other than casual employees, will be
paid a cold area attendance allowance at the rate
of $7.00 per day for those employees working in
the High and Low Rise Freezers and $4.50 per day
for those employees working in the Loading Dock

area. This allowance will be paid in accordance
with the following conditions:
(i) the allowance will only be paid where the
employee actually works five consecutive
ordinary working days in a week;
(ii) where less than five consecutive days are
worked on a week the allowance will still be
paid for the days actually worked if:
• the absences are due to a public holiday,
annual leave, long service leave, workers
compensation or a rostered day off; or
• the absence is due to sickness and the
conditions in subclause (iv) below have
been complied with.
(iii) In all other circumstances, where an employee is absent on any of the. five consecutive ordinary working days in a week the
employee will not receive the allowance for
any of the days of that week.
(iv) The sick leave conditions which must be
complied with in order to retain the allowance for the days actually worked in a week
where the employee is absent on sick leave
are:
• the first two single sick leave absences of
two days or less in each year of service
will be allowed without the support of a
medical certificate, provided the Company
is satisfied the employee was sick;
• all other sick leave absences must be
supported by a medical certificate.
(h) A driver required to work in a van with a
temperature of less than zero degrees Celsius will
receive an additional 37 cents per hour for half the
drivers ordinary hours worked each week.
(i) Storepersons required to work in cold areas will
be paid in accordance with the following table for
each hour worked:
Area
cents per
hour
Loading Dock
37
High Rise and Low Rise Freezers
69
0) Persons required to operate a reach truck in the
Low Rise Freezer area will be paid an allowance
of $2.40 per day for ordinary hours only.
(3) Maintenance Employees
(a) Wage Group
Weekly
Rate of
Wage
$
Level C14
345.30
Level C13
363.00
Level C12
386.90
Level Cll
409.10
Level C10
442.70
Level C9
464.90
Level C8
487.10
Level C7
509.20
Level C6
553.40
Level C5
575.60
(b) Casual employees will be paid a 20% casual
loading for each hour worked.
Per Week
(c) Leading Hands
Extra
A leading hand in charge of:
(i) not less than three and not more
than ten other employees
17.60
(ii) more than ten and not more than
twenty other employees
26.90
(iii) more than twenty other employees 34.80
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(d) Apprentices
The rate for apprentices will be as follows:
Tferm
% of
Tradesperson's
Rate
Four Year Term
1st Year
42
2nd Year
55
3rd Year
75
4th Year
88
Three and a Half Year Tferm
1st 6 Months
42
Next Year
55
Next Year
75
Final Year
88
Three Year Tferm
1st Year
55
2nd Year
75
3rd Year
88
(e) Junior Employees
The rate for junior employees will be as follows:
Age
% of
Under 16 Years of Age
35
16 Years of Age
45
17 Years of Age
55
18 Years of Age
65
19 Years of Age
78.5
20 Years of Age
93
(f) Electrical Tradesperson License Allowance
An electronics tradesperson, an electrician special
class, an electrical fitter and/or armature winder
or an electrical installer who holds and, in the
course of employment may be required to use, a
current "A" Grade or "B" Grade licence issued
pursuant to the relevant regulation in force on the
28th day of February 1978 under the Electricity
Act 1945, will be paid an allowance of $13.20 per
week.
(g) Maintenance employees required as part of their
duties to work in the Freezer areas will be paid
$27.50 per week High Rise Freezer Allowance. In
addition to this allowance, maintenance employees will be paid $4.00 per day Cold Area
Allowance for each day during which the employee spends more than two hours in Cold
Rooms.
(4) Laboratoiy Employees
Weekly
(a) Level
Rate of
Wage
$
Level 1 Trainee
419.10
Level 1 Laboratoiy Technical Assis- 435.40
tant
Level 1 Employee trained to Level 2 456.30
Level 2 Trainee
480.90
Level 2 Laboratory Tfechnician
492.30
Level 2 Employee trained to Level 3 506.30
Level 3 Trainee
527.80
Level 3 Laboratoiy Tfechnical Officer 543.30
Level 3 Employee trained to LLTO 574.00
Level*
* Tfechnical Officer Allowance
(b) Casual employees will be paid the rate of pay for
the classification in which they are employed, plus
a loading of 20% for each hour worked.
(c) Leading Laboratory Tfechnical Officer (LLTO)
A leading laboratory technical officer will receive
the appropriate rate for an employee trained to
loading technical officer level plus a leading
laboratory technical officer allowance of $32.30
per week.
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(d) Notwithstanding the foregoing prescribed wage
rates a level one laboratory technical assistant
under 20 years of age will receive as an ordinary
rate of wage a percentage of the level one
employee weekly rate shown for such classification, calculated to the nearest 10 cents, on the
following basis:
%
• 17 years of age and under
52
18 years of age
62
19 years of age
75
(5) Payment on Saturdays, Sundays and Public Holidays
(a) All work performed by an employee on any day
prescribed as a holiday in this Agreement will be
paid at the rate of double time and a half.
(b) All work performed as part of the employee's
ordinary hours on a Saturday in accordance with
paragraph (c) of subclause (3) of Clause 14.—
Hours of Work and Work Cycles of this Agreement will be paid at the rate of time and a half.
All work performed as part of the employee's
ordinary hours on a Sunday in accordance with
paragraph (c) of subclause (3) of Clause 14.—
Hours of Work and Work Cycles of this Agreement will be paid at the rate of time and three
quarters.
(6) No Reduction
Nothing contained in this Agreement will entitle the
Company to reduce the existing wage of any employee, who
at the date of this Agreement, was being paid a higher rate
of pay than prescribed for his or her class of work. In such
circumstances, the employees rate will be frozen until such
time as the rate prescribed for the employees class of work
equals the rate of pay actually being paid to the employee.
(7) Payment of Employees Attending Formal Training/
Meetings Related to SQP
(a) Philosophy
Attendance of employees at meetings or training
related to SQP projects is voluntary, but employees should be encouraged to attend and shall be
paid at their normal rate of pay for attending. This
time should be approved by the Chairperson/
Convenor of the meeting/training course on the
designated form, and returned to the employee's
supervisor no later than the next working day
following the completion of the meeting/training
course.
(b) Employees (Full Time and Part Time)
(i) When the activity occurs immediately before, during or immediately after the employee's normal shift time spent shall be paid
at die rate ruling at the time of the meeting.
(ii) When the activity occurs outside of and at a
time apart from the normal shift of the
employee the pay rate shall be at the
employee's rate for ordinary hours.
(iii) Time spent in (ii) above shall be treated as
hours worked independent of the normal shift
and shall not cause any additional penalty
when the shift is worked.
(iv) Where an employee is rostered to work on
early morning, afternoon or night shift in
accordance with Clause 15.—Rostered Days
Off of this Agreement and the employee's
hours of work are altered to normal day shift
hours for part of a roster period in order for
the employee to attend formal training or
meetings related to SQP, the employee will
be paid the shift penalties which the employee would have received had the employee worked those shifts (excluding any
overtime). Where a shift employee is put
onto normal day shift hours for a whole roster
period for the purpose of attending formal
SQP training or SQP meetings, no shift
penalties will be paid for that roster period.
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(v) When an employee is requested to attend an
SQP activity which does not occur immediately before, during or immediately after
their normal shift, then a minimum of two
hours wages will be paid for attendance at
such activity.
(vi) When the activity occurs during normal paid
leave (eg. Annual leave, RDO) the pay rate
will be as (ii) above in addition to the paid
leave, and shall not incur any additional pay
or time in lieu because of attendance at the
activity.
(vii) Travel time to and from activities shall not
be included as paid time except in extraordinary circumstances which need the approval
of the Company.
(8) Transfer to Higher or Lower Duties
(a) An employee engaged on duties carrying a higher
rate than his or her ordinary classification will be
paid at the higher rate for the time he or she is so
engaged but if he or she is so engaged for more
than half of one day or shift, he or she will be paid
the higher rate for the whole day or shift.
(b) Where the employee is learning the higher duties
under supervision as part of the employee's
training this provision will not apply.
(c) An employee's regular rate of wage will not be
reduced whilst he or she is temporarily employed
on work classified with a lower minimum rate.
(d) An employee will not be permanently transferred
to perform a class of work providing a lesser
minimum rate of wage than that at which he or she
is usually employed, unless the employee is given
one week's notice. Where the transfer is in the
context of a redundancy, the provisions of Clause
31.—Introduction of Change and Redundancy of
this Agreement will apply. Any dispute with
respect to the transfer of an employee to perform
a class of work providing a lesser minimum rate
of wage than that at which he or she is usually
employed shall be addressed through the procedure set out in Clause 26.—Dispute Settlement
Procedure of this Agreement.
(9) Meal Allowance on Overtime
(a) Where an employee is required to work overtime
for more than two hours, without being notified
on the previous day or earlier, that employee will
be supplied with a meal by the company or paid
$6.30 for a meal. If the overtime worked continues
for more than four hours after the last meal break
and a second or subsequent meal is required the
employee will be supplied with each meal by the
company or be paid $4.30 for each meal so
required. The employees agree that meal money
will no longer be paid where the employee is
notified, on the previous day or earlier, of the
requirement to work the overtime or where the
employee is supplied with a meal by the Company.
(b) Where an employee, in consequence of receiving
such notice has provided his or her own meal or
meals and is then not required to work overtime
or is required to work less overtime than notified,
the employee will be paid the amounts above
prescribed in respect of the meals not then
required.
(10) First Aid Allowance
An employee, holding either a Third Year First Aid
Medallion of the St John Ambulance Association or a "C"
Standard Senior First Aid Certificate of the Australian Red
Cross Society, appointed by the employer to perform first
aid duties, will be paid $6.35 per week in addition to the
employee's ordinary rate.
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(11) The Fares and Travelling Time
(a) (i) An employee, who, on any day, or from day
to day is required to work at a job away from
the accustomed work place will, at the
direction of the employer, present for work
at such job at the usual starting time.
(ii) An employee to whom subparagraph (i) of
this paragraph applies will be paid at ordinary rates for the time spent in travelling
between the employee's home and the job
and will be reimbursed for any fares incurred
in such travelling, but only to the extent that
the time so spent and the fares so incurred
exceed the time normally spent and the fares
normally incurred in travelling between the
employee's home and the accustomed
workplace.
(iii) An employee who, with the approval of the
employer, uses a personal means of transport
for travelling to or from outside jobs will be
paid the amount of excess fares and travelling
time which the employee would have incurred in using public transport, unless the
employee has an arrangement with the
employer for a regular allowance.
(b) For travelling during working hours from and to
the employer's place of business or from one job
to another, an employee will be paid by the
employer at ordinary rates. The employer will pay
all fares and reasonable expenses in connection
with such travelling.
(c) The Company will pay an allowance at the rate of
42.2 cents for each kilometre travelled if the
employee is required to use his or her private
motor vehicle on Company business.
12.—Movement in Wages.
(1) During the life of this Agreement, the only wage
movements for employees covered by this Agreement will
be those governed by this clause.
(2) The key performance indicators used to measure
increases in performance during the first 12 months of this
Agreement will be as set out in Appendix 5—Key
Performance Indicators of this Agreement. The key performance indicators during the second and third years of this
Agreement will be the subject of further negotiations and
refinement before the commencement of each of those years.
(3) The Company will make the necessary resources
available to assist in the development of the key performance indicators used for the purposes of this clause and to
ensure that measurement of the key performance indicators
is fair and accurate.
(4) Employees will be kept informed of the progress and
measurement of the key performance indicators through
consultation and regular reports giving feedback in each
area.
(5) Performance will be measured against the key
performance indicators after each 12 months during the life
of the Agreement, for the purpose of determining the
amounts of any wage movements in accordance with this
clause.
(6) The wage increases which will apply to employees
covered by this Agreement will be:
(a) 2% increase on entering into this Agreement;
(b) 2% increase after the first 12 months of operation
of this Agreement; and
(c) 2% increase after the second 12 months of
operation of this Agreement;
providing that further increases may result from real
productivity improvements as demonstrated by means of the
key performance indicators.
Productivity related wage increases which apply in
addition to the amounts set out above will be either 1%, 2%,
3% or 4% as determined in accordance with the mechanism
set out in Appendix 5—Key Performance Indicators of this
Agreement.
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(7) Nothing in this clause prevents:
(a) the completion of the reclassification exercise
occurring at the date of this Agreement, moving
maintenance employees onto the new classification structure which is reflected in this Agreement; or
(b) movement of employees from one classification
to another in accordance with the classification
structures provided for in this Agreement; or
(c) a minimum rates adjustment being undertaken for
laboratory employees.

13.—Payment of Wages.
(1) Employees wages will be paid regularly each week or
fortnight on any set day Monday to Friday.
(2) The method of payment will be by direct transfer into
a bank or financial institution nominated by the employee.
(3) An employee who lawfully leaves his or her
employment or is dismissed for reasons other than misconduct will be paid all moneys due at termination, before
leaving the employers premises or alternatively (except for
casual employees) a cheque for the amount due may be
forwarded to the employees last known address within 48
hours of such termination.
(4) A full time employee working 152 ordinary hours per
four week cycle but who does not work regularly 38 hours
each week or 76 hours each fortnight will, nevertheless, be
paid for 38 ordinary hours each week or 76 ordinary hours
each fortnight.
Where a system of banking of RDO's is introduced
pursuant to subclause (4) of Clause 15.—Postered Days Off
of this Agreement a full time employee may be rostered to
work up to 160 ordinary hours per four week cycle but
continue to receive on the basis of 38 ordinary hours pay per
week or 76 ordinary hours pay per fortnight provided that
once the banked RDO's are taken as time off the average
weekly number of ordinary hours worked each week is 38.
14.—Hours of Work and Work Cycles.
(1) The maximum number of weekly ordinary hours shall
be 38 provided that a full time employee may work an
average of 38 hours per week over a 152 hour four week
work cycle or, in cases in which subclause (4) of Clause
13.—Payment of Wages of this Agreement applies, a 160
hour four week cycle.
(2) Ordinary hours may be worked by:
(a) any method of working 38 ordinary hours per
week; or
(b) working more than 38 ordinary hours per week
and accruing the additional time to be taken under
a rostered day off system or as time off during the
year at a time convenient to the employee and the
Company; or
(c) any arrangement as agreed between the Company
and the employee concerned;
providing that hours worked in excess of ordinary hours will
be paid in accordance with Clause 16.—Overtime of this
Agreement.
(3) Ordinary hours of work are to be worked:
(a) for drivers and storepersons, over Monday to
Friday inclusive between the hours of 6.00am and
6.00pm;
(b) for laboratory and factory employees, over Monday to Friday inclusive between the hours of
5.30am and 6.00pm;
(c) for maintenance employees, over a maximum of
any five consecutive days between the hours of
6.00am and 6.00pm providing that no employee
will be required to work more than two weekends
in any month without the employee's agreement.
(4) The ordinary hours of work may be altered by
agreement between the employer and the majority of
employees concerned.
(5) The ordinary hours of work will not exceed 10 hours
on any day.

(6) An employee, other than a casual or seasonal
employee, shall not be rostered to work less than three hours
on any day.
(7) Where the Company wishes to alter the work cycle
arrangement for any employees, the Company must give not
less than one month's notice of its intention to do so to the
employees affected by the change. During this notice period,
the Company will consult with the majority of employees
concerned.
(8) Any dispute as to the operation of any work cycle in
any area for any employees will be resolved by following
the procedure set out in Clause 26.—Dispute Settlement
Procedure of this Agreement.
(9) For new employees, the hours of work and work cycle
will be determined at the commencement of employment.
Any alteration to the hours of work or the work cycle for
that employee will then be in accordance with this clause.
(10) Start and Finish Times
Employees will clock on to start work once they are
changed into work clothes ready to start work and will clock
off on finishing work before changing out of work clothing
to go home.
15.—Rostered Days Off.
(1) Where a rostered day off ("RDO") system operates,
the RDO may be rostered on any working day. Wherever
possible within operational constraints, the preferences of
employees for particular days to be RDO's will be
accommodated.
(2) (a) The Company may substitute the day an employee
is to take off for another day in the case of a breakdown in
machinery or a failure or shortage of electric power or in the
event of some other emergency situation which could not
reasonably have been foreseen.
(b) An employee may elect to take leave without pay on
a day when a breakdown in machinery or a failure or
shortage of electric power or some other emergency prevents
the employee from being usefully employed, in which case
the employee's RDO will not be affected.
(3) The Company and an employee may by agreement
substitute the day the employee is to take off for another day.
(4) (a) The Company may institute a banking system of
RDO's in work areas as necessary in order to cover peak
seasonal demand.
(b) Where RDO's are banked the employees would work
on what would normally have been their RDO and accrue
an entitlement to bank an RDO to be taken at a mutually
convenient time, provided that no less than 14 days' notice
is given before taking the banked RDO's.
(c) No penalty payments are applicable to employees
working under the substituted banked RDO.
(d) The Company will maintain a record of the number
of RDO's banked and will apply the average pay system
during the weeks when an employee elects to take a banked
RDO.
(e) Employees terminated prior to taking any RDO or
banked RDO will receive payment at ordinary time rates of
pay for all ordinary hours worked in excess of an average
of 38 per week which have not previously been paid.
(5) Where an RDO falls on a Public Holiday, the next
working day will be taken in lieu of the RDO unless an
alternative day in that four weekly cycle is agreed in writing
between the Company and the employee.
16.—Overtime.
(1) Subject to subclauses (8) and (9) of this clause, all
work performed before 6.00am or after 6.00pm (other than
shift work) or beyond the designated ordinary hours of work
for the employee for that day will be paid at the rate of time
and a half for the first two hours and double time thereafter.
(2) Factory and laboratory employees working overtime
on a Saturday or Sunday may be paid at the rate of time and
one half for work performed on Saturday and time and three
quarters for work performed on Sunday provided that,
except by agreement, no employee may be required to work
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on more than two weekends in any four week cycle at this
reduced overtime rate.
(3) Except as provided in subclause (2) above, overtime
performed on a Saturday prior to twelve noon will be paid
at the rate of time and a half for the first two hours and
double time thereafter and overtime performed after twelve
noon on a Saturday or any time on a Sunday will be paid
at the rate of double time.
(4) All overtime performed on any day prescribed as a
public holiday in this Agreement will be paid at the rate of
double time and a half.
(5) (a) When an employee is required to perform
overtime, the Company wUl, wherever reasonably practical,
arrange for the employee to have at least eight consecutive
hours off duty (or ten consecutive hours off duty in the case
of maintenance employees, drivers or storepersons) between
successive day's work.
(b) Where an employee performs so much overtime that
he or she does not have at least eight consecutive hours off
duty (or ten consecutive hours off duty in the case of
maintenance employees, drivers or storepersons) between
days off work, the employee will be released after the
completion of the overtime until he or she has had eight
consecutive hours off duty (or ten consecutive hours off duty
in the case of maintenance employees, drivers or storepersons) without loss of pay for ordinary working time
occurring during such absence.
(c) Where the Company requires an employee to resume
or continue work without having had eight consecutive
hours off duty (or ten consecutive hours off duty in the case
of maintenance employees, drivers or storepersons), the
employee will be paid at the rate of time and a half for the
first two hours then double time thereafter (or all at the rate
of double time in the case of maintenance employees,
drivers or storepersons) until he or she is released from duty
and the employee will then be entitled to be absent until he
or she has had eight consecutive hours off duty (or ten
consecutive hours off duty in the case of maintenance
employees, drivers or storepersons) without loss of pay for
ordinary working time occurring during such absence.
(6) (a) Where an employee is recalled to work after
leaving the job, he or she will be paid for a minimum of three
hours work at overtime rates.
(b) Where an employee is required for a second or
subsequent recall, he or she will be paid for a minimum of
three hours at overtime rates.
(c) Where an employee is required to hold in readiness
and be contactable by die Company for a call to work after
ordinary hours, the employee will be paid an allowance of
$10.00 per day for the period during which they are so
rostered. For the purpose of this clause it will be sufficient
if the employee is contactable by pager and able to attend
at work within a reasonable time.
(d) Where an employee is required to hold in readiness
at the employee's place of residence, or other agreed place
of residence, for a call to work after ordinary hours, the
employee will be paid at ordinary rates for the time the
employee so holds in readiness.
(7) In computing overtime each day stands alone however
where an employee works overtime beyond midnight on any
day, the time worked after midnight is deemed to be part of
the previous day's work.
(8) Where an employee works in excess of his or her
rostered ordinary hours on any day as a result of an
arrangement with another employee then:
(a) such an arrangement must be approved by the
appropriate supervisor; and
(b) the additional ordinary hours worked on such a
day will be paid at the ordinaty time rate of pay.
(9) Laboratory Employees
Notwithstanding earlier provisions in this clause, where
a laboratory employee is required to attend for duty on a
Saturday, Sunday or Public Holiday, the principal reason for

74 W.A.I.G.

the attendance being to examine or remove incubator plates,
the employee will be paid as follows:
(a) where the time worked does not exceed thirty
minutes payment of one hour at overtime rates;
(b) where the time worked exceeds thirty minutes but
does not exceed one hour payment of two hours
at overtime rates;
(c) where the time worked exceeds one hour payment
of a minimum of three hours at overtime rates.
17.—Shift Work.
(1) The Company may place employees on shift work, or
transfer employees from one shift to another, but before
doing so, must give the following notice of its intention to
do so to the employees concerned and advise them of the
intended starting and finishing times of the shifts:
(a) for normal shift rosters, notice will be by way of
the normal weekly roster; and
(b) where exceptional circumstances prevent a week's
notice of change of rostered shift, such a change
may be effected by individual agreement between
the employer and the affected employee or
employees.
(2) For the purpose of this Agreement:
"Early morning shift" means any shift commencing
before 6.00am (or 5.30am in the case of factory
employees);
"Afternoon shift" means any shift where the ordinary
hours finish after 6.00pm and at or before
midnight;
"Night shift'' means any shift where the ordinary hours
finish after midnight and at or before 6.00am.
(3) Employees rostered to work afternoon, night or early
morning shift will be paid 15 per cent in addition to the
ordinary rate of pay for each shift so worked. For employees
other than maintenance employees, the shift penalty
prescribed in this subclause will not be regarded as part of
the ordinary rate for the calculation of overtime.
Only those employees who, at the commencement of this
Agreement, are being paid the extra 15% loading for shifts
commencing before 7.00am will continue to receive this
loading during the life of this Agreement.
(4) Where a shift falls on a Saturday, Sunday or public
holiday, the shift will be paid at the rates provided in
paragraphs (a) and (b) of subclause (5)of Clause 11.—
Wages and Allowances of this Agreement These rates will
be paid in lieu of any other shift allowance prescribed in this
clause, except in the case of employees working in the
Distribution Centre on public holidays when only those
employees will receive the shift loading in addition to the
rate for the public holiday for all ordinary hours worked on
that day.
(5) The whole of a shift will be deemed to have been
worked on the day on which the shift commences.
(6) Shift hours will only be paid at overtime rates in
accordance with Clause 16.—Overtime of this Agreement
where:
the shift is a true "overtime" shift, worked in addition
to the employee's ordinary hours for that week; or
the employee is required to work hours in addition to
the employees ordinary rostered shift hours for that
day, in which case overtime will be paid for the
additional hours worked.
(7) Factory Employees
Where a factory employee (not being a shift employee)
works any ordinary hours between 5.30am and b.OQam the
employee will be paid 20% in addition to his or her ordinary
rate for all such hours worked.
18.—Meal Breaks, Rest Pauses and Cold Breaks.
Meal Breaks
(1) Employees are entitled to and must take an unpaid
meal break of not less than thirty minutes and not more than
one hour each day.

(2) An employee may not work for more than five hours
on any day without a break for a meal provided that:
(a) an employee rostered to work six hours or less on
any day may, subject to a request by the employee
and agreement by the employer, not be rostered
for a break for a meal.
(b) in the event of unforeseen operational requirements and by agreement between the employer
and employees affected, employees may work in
excess of five hours without a meal break but not
more than six hours at ordinary time rates without
a break for a meal.
(3) Where an employee is required by the Company to
postpone his or her meal break for more than one hour he
or she will be paid at overtime rates until the meal break is
allowed.
(4) (a) The Company will schedule meal breaks which
may be altered if it is necessary to do so in order to meet
a requirement for continuity of operations.
(b) The Company may stagger the time of taking a meal
break to meet operational requirements.
(5) Rest Pauses
Employees are permitted one additional break of not more
than 15 minutes at a time scheduled by the Company. The
period of 15 minutes allowed for this rest break represents
the maximum period the employee is away from the work
station.
(6) Cold Breaks
Employees working in the High Rise Freezer and Low
Rise Freezers will be entitled to be relieved from working
in the freezer environment for 10 minutes per hour worked
in that environment, but only for those hours in which no
other meal break or rest period is taken. These breaks must
be taken at a time convenient to the Company to fit in with
operational requirements, having regard to the convenience
of the employee.
19.—Public Holidays.
(1) All employees, other than casual and seasonal
employees, are entitled to the following days or the days
observed in lieu as holidays without deduction of pay,
namely:
New Year's Day, Australia Day, Good Friday,
Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereign's Birthday, Christmas Day and Boxing
Day.
(2) By arrangement between the Company, the employees
and the relevant union or unions another day may be taken
as a holiday in lieu of any of the days named in subclause
(1) of this clause.
20.—Annual Leave.
(1) Full time employees, other than casual employees and
seasonal employees, who have completed 12 months
continuous service are entitled to 152 hours annual leave to
be taken as follows:
(a) annual leave may be taken in not more than three
separate periods, and at a time which is mutually
agreed between the Company and the employee;
(b) annual leave must be taken in periods which are
multiples of whole working weeks;
(c) on giving not less than four weeks notice to the
employees, the Company may close down the
establishment for one or two separate periods for
the purpose of granting annual leave, however the
Company will continue to endeavour to make
appropriate arrangements for employees with
specM needs;
(d) annual leave may not be taken in December or
January without the approval of the Company.
Such approval will only be given in exceptional
circumstances. In other cases, annual leave will be
taken at a time mutually convenient to the
employee and the Company;

(e) annual leave accrued from the date of this
Agreement must be taken within two years from
the date of accrual of that leave.
(2) A part time employee, other than a casual or seasonal
employee, will/after 12 months' continuous service be paid
annual leave at the rate of 2.923 hours at his or her ordinary
rate of wage in respect of each completed 38 hours of
continuous service, to be taken in accordance with the
provisions in subclause (1) above.
(3) Payments for annual leave in respect of any completed
12 months qualifying period will be in accordance with the
following:
(a) A loading of \lxli% in addition to the rate of pay
for ordinary hours is applicable;
(b) Where an employee is entitled to shift penalties,
the employee is entitled to either the 1772%
loading or the shift penalties whichever is the
greater.
(4) (a) Pro rata annual leave may be taken before the
completion of any 12 month qualifying period where the
employee has the consent of the Company. Pro rata annual
leave will be paid at the employee's ordinary rate of pay,
including shift penalties where the employee would have
been rostered to work shifts had the employee not proceeded
on annual leave.
(b) 1772% leave loading will be paid on pro rata annual
leave, however should the employee complete the 12 month
qualifying period, the 1772% leave loading in respect of the
period of pro rata annual leave will be paid in accordance
with subclause (2) of this clause at the time the employee
next proceeds on annual leave after the completion of the
qualifying period or on termination of employment after
completion of the qualifying period, whichever is the
soonest. Where an employee has been paid shift penalties
in respect of a period of annual leave, the employee will only
be paid the difference, if any, between the shift penalties
received and the 1772% leave loading.
(5) Pro rata annual leave will be paid on termination of
employment in accordance with subclause (7) of Clause
10.—Contract of Employment of this Agreement.
(6) If a holiday prescribed in this Agreement as a public
holiday falls within an employee's period of annual leave
and is observed on a day which in the case of that employee
would have been an ordinary working day, there will be
added to that period one day, being an ordinary working day,
for each holiday so observed.
(7) Annual leave will not accrue in respect of any period
during which an employee is absent on unpaid leave,
including unpaid sick leave, or any period during which the
employee is absent on workers' compensation.
21.—Long Service Leave.
Long Service Leave will be provided in accordance with
the LONG SERVICE LEAVE STANDARD PROVISIONS
published from time to time in the Western Australian
Industrial Gazette.
22.—Sick Leave.
(1) An employee other than a casual or seasonal employee
who is unable to attend or remain at the place of employment
during the ordinary hours of work by reason of personal ill
health or injury is entitled to payment during such absence
in accordance with the following:
(a) Provided that the employee has accrued an
entitlement to paid sick leave pursuant to paragraph (b) hereof, the employee will be paid at
ordinary time rates of pay for all of the hours for
which die employee is absent and for which he or
she would have been ordinarily rostered to work
ordinary hours until such time as the accrued
entitlement to paid sick leave is exhausted.
(b) Entitlement to payment accrues at the rate of one
sixth of a week for every completed month of
service with the Company;
(c) Where in the first or successive years of service,
the employee is absent from work because of
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personal ill health or injury for a period longer
than the employee's entitlement to paid sick leave,
payment may be adjusted at the end of that year
of service, or at the time the employee's services
terminate, if before the end of that year of service,
the employee has become entitled to further paid
sick leave;
(d) Unused sick leave entitlements will accumulate
from year to year;
(e) To be entitled to payment in accordance with this
clause the employee must as soon as reasonably
practicable advise the Company of his or her
inability to attend for work, the nature of the
illness or injury and the estimated duration of the
absence;
(f) This clause does not apply to an employee who
fails to produce a certificate from a medical
practitioner at the time of the absence or who fails
to supply such other proof of the illness or injury
as the Company may reasonably require provided
that the employee is not required to produce a
certificate from a medical practitioner with respect to absences of two days or less unless after
two such absences in any year of service the
Company requests in writing that the next and
subsequent absences in that year if any, will
require a certificate;
(g) The Company may request from the employee a
certificate from a medical practitioner or a
statutory declaration as to the employee's unfitness for work in respect of the employee's
working day prior to or following a rostered day
off or a public holiday;
(h) An employee will not be entitled to take more than
ten weeks paid sick leave in any year.
(2) Where the Company is transmitted to another
employer and the employee's service is deemed continuous
in accordance with the Long Service Leave provisions
published in 66 WAIG 14, the paid sick leave standing to
the credit of the employee at the date of transmission from
service with the Company will be credited to the employee
at the commencement of service with the new employer and
may be claimed in accordance with this clause.
(3) This clause does not apply with respect to payment
to employees who are entitled to payment under the
Workers' Compensation and Assistance Act or to employees
whose ill health or injury is the result of an act of
irresponsibility with respect to their employment.
(4) Part time employees accrue sick leave at the rate of
one sixth of a week for each completed month of service to
be calculated on the average number of ordinary hours
worked each week for every completed month of service.
(5) Any payment for sick leave in addition to the
entitlements provided under this clause will be entirely in
the discretion of the Company.
23.—Parental Leave.
Parental leave will be in accordance with the provisions
of Appendix 4—Parental Leave of this Agreement.
24.—Bereavement Leave.
(1) Upon the death of a wife, husband, including de facto
wife or husband, father, mother, sister, brother, child or
stepchild, grandparent or grandchild, an employee other than
a casual employee is entitled, on notice to the employer, to
two days paid leave up to and including the day of the
funeral of such relation, in accordance with the following:
(a) leave will be paid in accordance with ordinary
rates of pay;
(b) where an employee is entitled to shift penalties,
these are included in the ordinary rates of pay.
(2) The benefits of this clause may be extended to other
close relationships at the discretion of the Company.
(3) Proof of the death, to the satisfaction of the Company, is
required prior to the employee becoming entitled to paid leave.

(4) Where a part time employee would normally work on
either or both of the two working days following the death
of a relative as prescribed in subclause (1) of this clause, that
employee will be entitled to be absent on bereavement leave
on either or both of those two working days without loss of
pay(5) Bereavement Leave will only apply on days on which
the employee would otherwise be at work.
25.—Consultation.
(1) It is recognised by the parties that the key to
productive and harmonious working relationships lies in
establishing and maintaining effective consultative mechanisms that will:
(a) ensure that the views of the employees are known
and taken into account by the Company;
(b) provide management with an informed basis upon
which to make decisions.
(2) To this end, it is agreed that the SQP Consultative
Committee continue to operate by constitution as provided
for in Appendix 3—Consultative Committee—Constitution
of this Agreement
(3) The key purpose of the Committee is to promote a
spirit of cooperation. Each party will give constructive and
sympathetic consideration to all views and representations
submitted to the Committee with a view to furthering the
common well being of the establishment as a whole.
(4) Employee representatives on the Committee are
required to keep their constituents advised on matters arising
at the meeting.
(5) The Company will consult with employee representatives on the Committee and give prompt consideration to
matters raised by employees:
(a) in order to encourage the improvement of all
employees in the ongoing search for measures to
improve safety, quality and productivity;
(b) and to otherwise foster a fully committed and
informed workforce.
26.—Dispute Settlement Procedure.
(1) The objective of the dispute settlement procedure is
as follows:
(a) to promote resolution of disputes by measures
baskl on consultation, cooperation and discussion;
(b) to reduce the level of industrial confrontation; and
(c) to avoid interruption to the performance of work
and the consequential loss of production and
wages.
(2) Where a grievance, complaint, claim or any matter
which is likely to result in a dispute arises between the
employer and an employee or group of employees the
following procedure will apply:
(a) the employee or group of employees will discuss
the matter with their immediate supervisors);
(b) where the matter is not resolved within a
reasonable time the matter will be referred to the
union representative for discussion with the
employer representative;
(c) if the matter is still not resolved (within reasonable time limit) the matter will be referred to a
union official and a senior employer representative;
(d) where a negotiated settlement cannot be reached
after a reasonable time the parties may apply to
the Western Australian Industrial Relations Commission for resolution.
(3) The parties are committed to avoiding stoppages of
work or the placing of bans, or any other limitation on the
performance of work prior to the completion of the dispute
settlement procedure.
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27.—Time and Wages Records.
(1) The Company will keep a record containing the
following:
(a) the full name and last known address of each
employee;
(b) the age of the employee;
(c) the classification of work for which the employee
is paid;
(d) the starting and finishing times and the hours
worked in each day and each week by the
employee;
(e) the wages, allowances and overtime (if any) paid
each week and any deductions made therefrom.
(2) The record provided for in subclause (1) of this clause
will be available for inspection and recording by an
accredited union representative during the usual business
hours of the Company providing that at least 24 hours notice
is given to the Company.
28.—Right of Entry.
An accredited union representative of a union party to this
Agreement will be permitted to enter the Company's
premises for the purpose of discussing legitimate union
business with an employee or employees subject to the
following:
(1) where practicable the representative will give
reasonable notice to the Company of his or her
intention to exercise his or her rights under this
clause;
(2) the representative will notify the Company of his
or her presence on site at or before die time of
entering the workplace;
(3) the representative may be required to produce his
or her authority on arrival at the Company's
premises;
(4) upon request by the Company, the representative
will advise to whom he or she wishes to speak and
the expected duration of those discussions;
(5) where reasonably practicable, the representative
will speak with the employees during meal breaks
or at non-working times;
(6) upon request, the Company will arrange for the
representative to inspect any workplace in which
members of that union may be required to work
or equipment which members of that union may
be required to use;
(7) a representative who unduly interferes with work
(other than in the course of an industrial dispute,
in which case the procedures prescribed by Clause
26.—Dispute Settlement Procedure of this Agreement will apply) may be denied right of entry
under this clause.
29.—Posting of Agreement and Union Notices.
The Company will keep a copy of this Agreement and the
relevant Awards in a place convenient to all employees and
will provide a noticeboard for the posting of union notices.
30.—Union Business.
(1) Union Training Courses
Leave in accordance with this clause will only be granted
to Union representatives. The Company will pay a Union
representative's ordinary weekly wage, as prescribed by
Clause 11.—Wages and Allowances of this Agreement,
whilst the Union representative is attending a Union training
course provided that:
(a) the representative must first obtain the permission
of the Company. Permission will not be unreasonably withheld having in mind the operational
needs in the representatives work area;
(b) each request for permission to attend a course
must be endorsed by the State Secretary of the
Union;
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(c) each representative will be entitled to a maximum
of five days paid leave in any one calendar year;
and
(d) leave under this clause will be granted subject to
the Company being given at least two weeks
notice of the date upon which leave is to be taken,
together with advice as to the nature of the course
and the subject matter to be covered by the course.
(2) Payroll Deduction of Union Subscriptions
During the term of this Agreement, the Company
undertakes to provide and maintain the facility for Union
subscriptions to be deducted on behalf of employees by
payroll deduction and forwarded to the office of the
appropriate union on a monthly basis.
31.—Introduction of Change and Redundancy.
(1) Where the Company has made a definite decision to
introduce major changes in production, program, organisation, structure or technology that are likely to have
significant effects on employees, the Company will notify
the employees who may Ire affected by the proposed changes
and their Union or Unions.
(2) The Company will discuss with the employees
affected and their Union, the introduction of the changes, the
effects the changes are likely to have on employees,
measures to avert or mitigate the adverse effects of those
changes on employees and will give prompt consideration
to matters raised by the employees and their Union in
relation to the changes.
(3) For the purposes of this discussion, the Company will
provide in writing to the employees concerned and thenUnion, all relevant information about the changes including
the nature of the changes proposed, the expected effects of
the changes on employees and any other matters likely to
affect employees provided that the Company will not be
required to disclose confidential information the disclosure
of which would be contrary to the Company's interests.
REDUNDANCY
(4) Discussions Before Redundancies
Where an employer has made a definite decision that the
employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the
ordinary and customary turnover of labour and that decision
may lead to termination of employment, the employer must
hold discussions with the employees directly affected and
with their Union.
(5) Transfer to Lower Paid Duties
Where an employee is transferred to lower paid duties for
reasons set out in subclause (1) above the employee will be
entitled to the same period of notice of transfer as he or she
would have been entitled to if his or her employment had
been terminated, and the Company may, at the Company's
option, make payment in lieu thereof of an amount equal to
the difference between the former ordinary time rate of pay
and the new lower ordinary time rates for the number of
weeks of notice still owing.
(6) Severance Pay
(a) In lieu of the notice prescribed for ordinary termination
in Clause 10.—Contract of Employment of this Agreement, an
employee whose employment is terminated for reasons set out
in subclause (1) above will be entitled to:
(i) four weeks' notice or payment in lieu of notice;
and
(ii) severance pay on the following basis:
Continuous Service
Severance Pay
Less than 1 year
Nil
1 year
4 weeks
2 years
6 weeks
3 years
7 weeks
4 years or more
2 weeks per year
of service up to
a maximum of
26 weeks

(iii) An employee aged 45 years or more at the time
the employee's employment is terminated by
reason of redundancy will be paid one addition^
week's severance pay.
"weeks pay" means the ordinary weekly rate of wage
for the employee concerned.
Provided that the severance payments will not
exceed the amount which the employee would
have earned if employment with the Company had
proceeded to the employee's normal retirement
date.
(b) For the purpose of this clause, continuity of service
will not be broken on account of:
(i) any interruption or termination of the employment
by the Company if that interruption or termination
has been made merely with the intention of
avoiding obligations under this Agreement in
respect of leave of absence;
(ii) any absence from work on account of personal
sickness or accident for which an employee is
entitled to claim sick pay as prescribed by this
Agreement or on account of leave lawfully
granted by the Company; or
(iii) any absence with reasonable cause, the proof of
which will be upon the employee;
provided that in the calculation of continuous service under
this subclause, any time in respect of which an employee is
absent from work except time for which an employee is
entitled to claim annual leave, sick leave, long service leave
and public holidays as prescribed by this Agreement will not
count as time worked.
(c) Service by the employee in circumstances where the
Company is transmitted to another employer and the
employee's service is deemed continuous in accordance
with the long service leave provisions published in 66
WAIG pages 1 to 4 will also constitute continuous service
for the purpose of this clause.
(7) Employee Leaving During Notice
An employee whose employment is terminated for
reasons set out in subclause (1) above may terminate his or
her employment during the period of notice and, if so, will
be entitled to the same benefits and payments under this
clause had he or she remained with the employer until the
expiry of that notice. In such circumstances the employee
will not be entitled to payment in lieu of notice.
(8) Alternative Employment
The Company, in a particular redundancy case, may make
application to die Western Australian Industrial Relations
Commission to have the general severance pay prescription
varied if the Company obtains acceptable alternative
employment for an employee.
(9) Time Off During Notice Period
(a) During the period of notice of termination, given
by the Company an employee will be allowed up
to one day's time off without loss of pay during
each week of notice for the purpose of seeking
other employment
(b) If the employee has been allowed paid leave for
more than one day during the notice period for the
purpose of seeking other employment, the employee will, at the request of the employer, be
required to produce proof of attendance at an
interview or he or she will not receive payment for
the time absent. For this purpose a statutory
declaration will be sufficient.
(10) Employees with Less than One Year's Service
This clause does not apply to employees with less than
one year's continuous service and the general obligation on
the Company should be no more than to give relevant
employees an indication of the impending redundancy at the
first reasonable opportunity, and to take such steps as may
be reasonable to facilitate die obtaining by the employees
of suitable alternative employment.

(11) Employees Exempted
This clause does not apply where employment is
terminated as a consequence of conduct that justifies instant
dismissal, including malingering, inefficiency or neglect of
duty. This clause also does not apply in the case of casual
employees, seasonal employees, temporary employees or
apprentices.
(12) Incapacity to Pay
The Company, in a particular redundancy case, may make
application to the Western Australian Industrial Relations
Commission to have the general severance pay prescription
varied on the basis of the Company's incapacity to pay.
32.—Protective Clothing and Equipment.
(1) The Company will provide suitable protective
clothing and equipment required to perform work to
employees when necessary.
(2) Such clothing and equipment will remain the property
of the Company and will be returned when required in good
condition, fair wear and tear excepted, or paid for at
replacement cost.
(3) Where an employee is required to wear a special
uniform, such uniform will be provided by the employer.
The uniform will remain the property of the employer and
will be returned when required in good condition, fair wear
and tear excepted, or paid for at replacement cost.
(4) The Company will provide and maintain adequate first
aid equipment on the premises.
(5) Where it is practicable, the Company will provide
suitable seating accommodation unless it is physically impossible to carry out the work required in a sitting position.
(6) (a) Where an employee, other than a shift employee
is detained at work until it is too late to travel by regular
public transport to his or her usual place of residence, the
Company will provide transport to the employee's usual
place of residence free of charge.
(b) This clause does not apply to an employee who usually
has his or her own means of conveyance.
(7) An employee who is required to work from a ladder
will be provided with an assistant on the ground where it is
reasonably necessary for the employee's safety.
(8) The work of an electrical fitter will not be tested by
an employee of a lower grade.
33.—^Training.
(1) Training Policy
(a) Following consultation, which may involve the setting
up of training committees, the Company will develop a
training policy and program consistent with:
• the current and future skill needs of the enterprise;
• the size, structure and nature of the operations of
the enterprise;
• the need to develop vocational skills relevant to
the enterprise.
(b) Where it is agreed by the Company that additional
training should be undertaken by an employee, training may
be undertaken either on or off the job. If the training is
undertaken during ordinary working hours, the employee
concerned will not suffer any loss of pay for ordinary hours,
including shift penalties where applicable. The Company
will not unreasonably withhold paid training leave.
(c) The parties recognise the importance of training being
appropriately accredited. Where relevant accredited training
is available it will be utilised to meet training needs.
(d) The parties recognise that contractors need to be
brought in from time to time because of their special skills
and expertise. Where it is appropriate and feasible to do so,
the Company will consider training its employees to develop
some of these special skills as part of its training program.
(2) Performance Counselling
If the Company considers that the performance of an
employee is unsatisfactory, the Company's representatives will:
(a) discuss the matter informally with the employee
with a view to identifying ways in which the
performance of the employee could be improved.
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Specifically, the Company's representatives and
the employee will discuss:
(i) the areas of the employee's performance
which are unsatisfactory;
(ii) the reasons for the employee's unsatisfactory
performance;
(iii) the steps available to the Company which
would assist the employee to perform satisfactorily, which may include arranging for
the employee to receive training or additional
training or altering the employee's working
conditions;
(iv) the steps available to the employee to remedy
the unsatisfactory performance.
During any such informal discussions, the employee is entitled to elect to have either another
employee or a Union representative present during
the discussion. The representative of the company
will remind the employee of that entitlement at the
beginning of the discussion.
(b) If, after informal discussions, the Company still
considers that the performance of the employee is
unsatisfactory, advise the employee in writing of:
(i) the areas of the employee's performance
which are unsatisfactory;
(ii) the company's response to any reasons
offered by the employee for his or her
unsatisfactory performance;
(iii) the steps taken or intended to be taken by the
Company which would assist the employee
to perform satisfactorily;
(iv) the steps required of the employee to remedy
the unsatisfactory performance; and
(v) the time allowed for improvement before
further assessment;
(c) where the required improvement has not occurred
following the steps set out in paragraphs (a) and
(b) above, give the employee a written warning
that failure to improve performance within a given
time may lead to the employee's suspension or
dismissal from employment, and setting out the
steps necessary to be taken by the employee to
improve their performance to a satisfactory level;
(d) where the performance of an employee then continues to be unsatisfactory, suspend the employee
without pay for a time specified in writing by the
Company or dismiss the employee with notice.
(3) Health and Safety Representative Training
During the term of this Agreement, the Company
undertakes to provide training for duly elected Health and
Safety Representatives in accordance with the Occupational
Health Safety and Welfare Act and Regulations.
(4) Trainees
(a) Traineeship
This clause will apply to a trainee employed under
the Australian Traineeship System by an employer
approved by the State Management Committee.
(b) Definitions
For the purpose of this clause:
(i) the "Australian Traineeship System" means
a structured system of on the job training
with an employer and off the job training in
a technical and further education college or
other training provider approved by the State
Management Committee;
(ii) the "trainee" means an employee engaged
under the terms of this Agreement and in
accordance with the provisions of an Australian Traineeship established pursuant to
section 37D of the Industrial and Commercial Training Act 1975 and approved by the
State Management Committee;
(iii) the "traineeship scheme" is a formal agreement of training approved by the State
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Management Committee and registered pursuant to section 37D of the Industrial and
Commercial Training Act 1975;
(iv) the "State Management Committee" means
a committee comprising representatives from
the Chamber of Commerce and Industry, the
Trades and Labor Council of Western Australia, Technical and Further Education
(TAFE) and the relevant Federal and State
Government Departments which approve
traineeship arrangements by agreement of
each of the parties. The State Management
Committee may be established pursuant to
the provisions of the Industrial and Commercial Training Act 1975 or any amendments
to or substitution of that Act, provided that
any committee or body established in lieu of
the State Management Committee has the
same representatives, structure and decision
making process as that Committee.
(c) Objective
(i) The object of this clause is to provide the
form and substance of the conditions of the
employment, including the rates. of pay,
applicable to persons engaged under the
Australian Traineeship System (ATS) and
who, being a trainee under that System, is
covered by this Agreement.
(ii) An objective of the Australian Traineeship
System is to provide employment and training opportunities for young people so as to
enhance their skill levels and future employment prospects.
(d) Form of Traineeship Agreement
(i) A traineeship shall be entered into by means
of written agreement in a form approved by
the State Management Committee and registered in accordance with the provision of the
Industrial and Commercial Training Act
1975.
(ii) A trainee shall not be engaged on a part time
or casual basis.
(iii) The Traineeship System will be for a
minimum period of 12 months but this period
may be varied with the agreement of the
Union and the employer and with the
approval of the State Management Committee.
(e) Duties and Responsibilities
(i) A trainee will participate in the approved on
the job training scheme and attend the
approved off the job training as presented in
the training system.
(ii) An employer will release a trainee from work
to attend the prescribed off the job training
course and will provide the on the job
training approved by the State Management
Committee.
(iii) The employer will provide the level of
supervision in accordance with the approved
training scheme during the traineeship period.
(iv) The overall traineeship scheme will be
monitored by officers of the Department of
Employment and Training and a credited
representative of the Union will have access
during ordinary working hours to inspect the
relevant training records and workbooks and
subject to the approval of the employer,
which will not be unreasonably withheld,
may interview a trainee with respect to
his/her progress in the scheme.
(f) Overtime and Shiftwork
Overtime and shiftwork will not be worked by
trainees except to enable the requirements of the
training scheme to be effected. When overtime
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and shiftwork are worked the relevant penalties
and allowances of the Agreement based on the
trainee wage will apply. No trainee will work
overtime or shiftwork on their own.
(g) Wage Rates
The weekly wage payable to a trainee will be
determined by multiplying the appropriate rate of
pay prescribed in the Agreement by 39 which
represents actual weeks spent on the job and
dividing that sum by 52 to provide a weekly wage.
The rate paid will in no case be less than the wage
rates for trainees announced from time to time by
the Department of Employment, Education and
Training.
(5) Junior Workers
(a) Proportion of Juniors
(i) Subject to the provisions of this clause, junior
drivers may be employed in the proportion of
one junior to every three in receipt of adult
wages;
(ii) Where less than five drivers in receipt of
adult wages are employed one junior driver
may be employed;
(iii) When no driver in receipt of the adult wage
is employed one junior driver may be
employed.
(b) Junior Workers Certificate
(i) Junior workers will furnish the employer
with a certificate showing the following
particulars:
(aa) Name in Full;
(bb) Age and date of birth;
the certificate will be signed by the worker.
(ii) No worker will have any claim upon the
employer for additional wages in the event of
his age being wrongly stated on this certificate.
(6) Apprentices
(a) Apprentices may be taken in the ratio of one
apprentice for every two or fraction of two (the
fraction being not less than one) tradespeople and
will not be taken in excess of that ratio unless:
(i) the union or unions concerned so agree; or
(ii) the commission so determines.
(b) Junior employees will not be employed in any
occupation to which apprentices may be taken
pursuant to the provisions of the Industrial
Training Act 1975.
34.—Superannuation.
(1) At the time of entering into this Agreement, the
Company is contributing an amount equal to 6% of the
employees' wages to superannuation, even though the
Company will not incur any obligation under the Superannuation Guarantee Act 1992 to contribute to this level until the
1995/96 financial year. The Company will not decrease the
level of contribution to superannuation during the term of
this Agreement.
(2) Subject to subclause (1) above, the Company will, in
respect of each of its employees, contribute to the fund in
accordance with the provisions of the Superannuation
Guarantee Act 1992.
(3) The Company will make such contribution monthly
for pay periods completed in such months, or at such other
time and in such manner as may be agreed in writing
between the Trustees of a fund and the Company from time
to time.
(4) Notwithstanding the provisions of this clause, the
Company is not obliged to contribute to more than one fund
in respect of an employee. The Company contribution will
be paid into a fund of the employee's choosing, providing
there are at least 20 employees who wish to be a member
of that fund.
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(5) Where there is a dispute over the choice of fund to be
utilised by the employer, the matter will be referred to the
Western Australian industrial Relations Commission for
determination.
(6) The Company is not required to contribute during any
periods of unpaid leave or unauthorised absences.
35.—Review of Agreement.
The Company, the employees and the Unions agree to
commence negotiations for the review and/or renewal of this
agreement at least three month's prior to the date of expiry.
36.—Leave Reserved—Key Performance Indicators.
Leave is reserved for the parties to make application to
the Commission for the ratification of the key performance
indicators to be applied in the second and third years of this
Agreement for the purpose of Clause 12.—Movement in
Wages and Appendix 5—Key Performance Indicators of
this Agreement.
APPENDIX 1
CLASSIFICATIONS AND CAREER STRUCTURE
(1) BASIS OF CLASSIFICATION
Employees wEl be classified within the relevant career
structure on the basis of the skills they are required to use
in their employment. Skills held by an employee but not
used in the employee's employment may be taken into
account in any application for reclassification of the
employee but will not be recognised in the employee's
classification or rate of pay until the employee is in a
position where those skills are required to be used.
(2) FACTORY WORKERS
(a) Level 1
Employees who are recruited into the Company at
this level perform simple routine duties, work
under direct supervision and receive detailed
instructions. Level 1 employees exercise minimal
judgment and responsible for the quality of their
own work within the scope of this level.
Typical Tasks
Indicative of the tasks an employee at this level
may perform are the following:
(i) Undertaking induction training.
(ii) Performing a range of general labouring and
cleaning duties.
Promotional Criteria
Employees remain at this level until such as they
have satisfactorily completed an induction program which enables them to meet the competency
requirements of Level 2, a position becomes
available and they are selected to that vacancy.
An induction program covers:
(i) Basic occupational health and safety.
(ii) First aid.
(iii) Conditions of employment.
(iv) Company policies/objectives.
(v) Plant layout and material location.
(vi) Workplace training to meet the requirements
of being able to competently perform work
within die scope of level 2.
(b) Level 2
Employees at this level perform utility (general
hand) functions and in doing so, perform work
above and beyond the skills of an employee at
Level 1 and to the level of their training:
— work under direct supervision either
individually or in a team environment;
— understand and undertakes basic quality
control/assurance procedures including
the ability to recognise basic quality
deviations and faults;
— exercise minimal decision making;

— exercise discretion within their levels of
skills and training.
Typical Tasks
Indicative of the tasks which an employee at this
level may perform are the following:
(i) Undertaking training to enable entry into
Level 3.
(ii) May be required to perform any of the duties
of die lower level.
(iii) Stack, prepare for storage raw and finished
products and packaging material.
(iv) Maintaining simple production records.
(v) Identify machine faults (basic).
(vi) Uses hand trolleys, pallet trucks and forklifts.
(vii) Yard duties.
(viii) Ice-cream cake decorating.
Promotional Criteria
Employees may be promoted to Level 3 when:
(i) they can competently carry out all tasks of a
Level 2 employee;
(ii) a position becomes available and they are
selected to fill the vacancy.
(c) Level 3
Employees at this level have completed a production certificate or equivalent training to enable
employees to perform work within the scope of
this level. Employees at this level:
— are responsible for the quality of their
own work subject to routine supervision;
— work under routine supervision either
individually or in a team environment;
— exercise discretion within their level of
skills and training.
Typical Skills
Indicative of the tasks which an employee at this
level may perform are the following:
(i) Undertaking training to enable entry into
Level 4.
(ii) May be required to perform any of the duties
of die lower level.
(iii) Receiving, despatching, distributing, sorting,
checking, packaging (other than repetitive
packing), order assembly, documenting and
recording of goods, materials and components.
(iv) Basic inventory control in the context of the
production process.
(v) Exercising keyboard skills at a basic level.
(vi) Carrying out different measurements.
(vii) Undertake minor adjustments to machinery.
(viii) Conduct some basic testing.
(ix) Identify product specification problems.
(x) Assisting ice-cream freezing machine operating.
(xi) Assisting cone and wafer machine operating.
(xii) Freezer hand.
(xiii) Assisting frozen confectionery machine operating.
(xiv) Operating automatic, semi-automatic or single purpose machinery.
Promotional Criteria
Employees may be promoted to Level 4 when:
(i) they can competently carry out all tasks of
Level 3 employees;
(ii) a position becomes available and they are
selected to fill the vacancy.
(d) Level 4
Employees at this level have completed a production certificate or equivalent training so as to

enable employees to perform work within the
scope of this level. Employees at this level:
— work from instructions and procedures;
— assist in the provision of on the job
training;
— coordinate work in a team environment
or work individually under general supervision;
— write and read reports.
Typical Tasks
Indicative of the tasks which an employee at this
level may perform are the following:
(i) Undertaking training to enable entry into
Level 5.
(ii) May be required to perform any of the duties
of a lower level.
(iii) Inventory and store control including operations or all appropriate materials handling
equipment, VDU and keyboard operation at
the level higher than that of Level 3.
(iv) Using tools and equipment within the scope
of basis non-trade maintenance.
(v) Exercising intermediate keyboard skills.
(vi) Supervising the work of all their employees.
(vii) Allocate tasks to other employees.
(viii) Cone and wafer machine operating.
(ix) Frozen confectionery machine operating.
(x) Ice-cream freezing machine operating.
(xi) Assists in the provision of on the job training
in conjunction with trainers and trades
persons.
Promotional Criteria
Employees may be promoted to Level 5 when:
(i) they can competently carry out all tasks of a
Level 5 employee;
(ii) a position becomes available and they are
selected to fill that vacancy.
(e) Level 5
Employees at this level have completed approved
courses in the development of supervisory skills.
For example; TAPE supervision certificate or
equivalent.
Employees at this level may hold a trade
certificate appropriate within the scope of their
position and demonstrate their ability to exercise
of that trade.
Employees at this level have completed appropriate Production Certificate or equivalent.
Employees at this level:
— understand and apply quality control
techniques;
— exercise good interpersonal communication skills;
— exercise discretion within the scope of
the grade;
— exercise keyboard skills at a level higher
than Level 4;
— would be expected to organise and
control the work output of a section;
— is able to inspect products and/or materials for conformity with established operation standards.
Typical Tasks
Indicative of the tasks which an employee at this
level may perform are the following:
(i) May be required to perform any of the duties
of a lower level.
(ii) Maintaining quality standards including the
approval of first-off samples.
(iii) Basic production scheduling and materials
handling within the scope of the process or
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directly related functions within new materials finished/finished goods location in conjunction with technicians.
(iv) Exercising advanced keyboard skills.
(v) Assists in the provision of the on-the-job
training in conjunction with the trainer.
(vi) Adjust equipment to meet quality assurance
and process requirements of production program.

(3) DRIVERS AND STORE PERSONS
(a) GRADE 1
Driver's assistant;
Loaders; and
Yard person.
(b) GRADE 2
Driver, rigid vehicle to 4.5 tonnes GVM (gross
vehicle mass).
(c) GRADE 3
Driver, rigid vehicle from 4.5 tonnes to 13.9
tonnes GVM or GCM (gross combination mass);
Driver, fork-lift up to and including five tonnes
lifting capacity; and
(d) GRADE 4
Driver, rigid vehicle over 13.9 tonnes GVM or
GCM and up to 13 tonnes capacity; and
(e) DEFINITIONS
The following definitions will apply to employees
employed as drivers or store persons.
(i) "Driver's assistant" means and includes any
worker who accompanies the driver to assist
in loading, unloading or delivering.
(ii) "Loaders" shall mean and include all workers engaged mainly in loading or unloading
any goods, wares, merchandise or materials
on or to or from any vehicle.
(iii) "Yardperson" will include all adult workers,
not otherwise specified, employed in or in
connection with the yard.
(iv) "Capacity" will mean the maximum load
the vehicle is permitted to carry in accordance with the license issued in connection
with it under the Traffic Act: provided that
where the vehicle is not so licensed, "capacity" will mean the capacity attributed to
the vehicle by the maker or seller of it.
(v) "Junior Worker" will mean any person
under the age of 20 years in receipt of less
than the adult wage.
(vi) "Van driver salesman" will mean a worker
who is employed in the delivery of goods by
van or truck and who is required in the course
of such duties to act as a sales person for
goods to be carried in or on the van or truck:
provided that this definition will not include
a worker whose major and substantial employment is the soliciting of wholesale
business.
(vii) "Gross vehicle mass" means the maximum
permissible mass (whether described as the
gross vehicle mass or otherwise) for the
motor vehicle and its load (including any
trailer and its load) as stated in a certificate
of registration or other certificate that is
issued in respect of the motor vehicle by the
corresponding authority of another state or
territory or that is required by law to be
painted or displayed on the motor vehicle.
(4) MAINTENANCE EMPLOYEES
(a) Classification Structure and Definitions
(i) The following classifications and definitions
have superseded the old tasks and craft based
definitions. The following classifications

74 W.A.I.G.

specify skill, training standards and broad
areas of work. The definitions recognise the
National Broad Base, National Engineering
Production Certificate and National Metal
and Engineering Curricula modules as recognised and accredited in Western Australia by
SESDA.
(ii) Classifications are based on the progressive
acquisition of modules of skill and/or training and application of skills and form the
career path which determines the pay rate
structure.
(iii) Reclassification on the basis of skills obtained through means other than accredited
training will be subject to testing according
to the reclassification procedures outlined in
the WA Implementation Manual. Reclassification by this method shall only be available
one time to an employee and in order to be
successful reclassification claims must be
lodged with the employer in writing prior to
31 December 1993. The employer shall give
receipt of the claims to the employee
concerned. Future reclassification will then
only be available through complying with the
requirements of the definitions.
(iv) Appointment to any wage level in the
classification structure is contingent upon
such additional work being available and
required to be performed by the employer.
(v) Wage Group, Classification Title and Minimum Training
Wage
Classification
Group
Title
""CS Advanced Engineering Tradesperson
Level II
"C6 Advanced Engineering Tradesperson
Level I
C7 Engineering Tradesperson
Special
Class Level n
C8 Engineering Tradesperson
Special
Class Level I
C9 Engineering Tradesperson Level H
CIO Engineering Tradesperson Engineering
Production
Employee Level V
Cll Engineering/Production Employee Level
IV
C12 Engineering/Production Employee Level
m
C13 Engineering/Production Employee Level
n
C14 Engineering/Production Employee Level

Miniinum Training
Requirement
Advanced Certificate
15 modules.
1st Year of Advanced Certificate or
12 Modules.
Nine Modules,
Six Modules,
Three Modules,
Trade Certificate or
24 Modules of a Engmeering Production
Certificate.
Sixteen Modules of a
Engineering Production Certificate.
Eight Modules of a
Engineering Production Certificate.
In-house Training,
Up to 38 hours raduction training.

* Refers to definitions re the training
requirements.
(b) Wage Group: C14
Engineering/Production Employee Level 1
(Relativity to CIO 78%)
An Engineering/Production Employee Level 1 is
an employee undertaking up to 38 hours induction
training which may include information on the
enterprise, conditions of employment, introduction to supervisors and fellow employees, training
and career path opportunities, plant layout, work
and documentation procedures, occupational
health and safety, equal employment opportunity
and quality control/assurance.
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An employee at this level performs routine duties
essentially of a manual nature and to the level of
their training:
(i) Performs general labouring and cleaning duties;
(ii) Exercises minimal judgment;
(iii) Works under direct supervision; or
(iv) Is undertaking structured training so as to
enable the employee to work at C13 level.
(c) Wage Group: C13
Engineering/Production Employee Level II
(Relativity to €10 82%)
An Engineering/Production Employee Level II
who has completed up to three months structured
training so as to enable the employee to perform
work within the scope of this level.
At this level an employee performs work above
and beyond the skills of an employee at €14 and
to the level of the employee's training:
(i) Works under direct supervision either individually or in a team environment.
(ii) Understands and undertakes basic quality
control/assurance procedures including the
ability to recognise basic quality deviations
and faults.
(iii) Understands and utilises basic statistical
process control procedures.
Indicative of the tasks which an employee at this
level may perform are the following:
repetitive work on automatic, semi-automatic
or single purpose machines or equipment;
assembles components using basic written,
spoken and/or diagrammatic instructions in
an assembly environment;
basic soldering or butt and spot welding
skills or cutting scrap with oxyacetylene
blow pipe;
uses selected hand tools;
cleans boilers;
maintains simple records;
uses hand trolleys and pallet trucks;
assists in the provision of on the job training
in conjunction with tradespersons and supervisor/trainers.
(d) Wage Group: €12
Engineering/Production Employee Level III
(Relativity to €10 87.4%)
An Engineering/Production Employee Level III
has completed eight modules towards a Engineering Production Certificate or equivalent training
to enable the employee to perform work within the
scope of this level.
At this level an employee performs work above
and beyond the skills of an employee at €13 and
to the level of the employee's training:
(i) Is responsible for the quality of the employee's own work subject to routine supervision;
(ii) Works under routine supervision either individually or in a team environment;
(iii) Exercises discretion within the employee's
level of skills and training.
Indicative of the tasks which an employee at this
level may perform are the following:
operates flexibly between assembly stations;
operates machinery and equipment which
requires exercising skills and knowledge
beyond that of an employee at Level €13;
non-trade engineering skills;
basic tracing and sketching skills;
receiving, despatching, distributing, sorting,
checking, packing (other than repetitive
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packing in a standard container or containers
in which such goods are ordinarily sold),
documenting and recording of goods, materials and components;
basic inventory control in the context of a
production process;
basic keyboard skills;
advanced soldering techniques;
boiler attendant;
operation of mobile equipment including
fork-lifts, hand trolleys, pallet trucks, overhead cranes and winch operation;
ability to measure accurately;
assists one or more tradespersons;
welding which requires the exercise of
knowledge and skills above level €13;
assists in the provision of on the job training
in conjunction with tradespersons and supervisor/trainers.
(e) Wage Group: €11
Engineering/Production Employee Level IV
(Relativity to €10 92.4%)
An Engineering/Production Employee Level IV
has completed sixteen modules towards a Engineering Production Certificate or equivalent training to enable the employee to perform work within
the scope of this level.
At this level an employee performs work above
and beyond the skills of an employee at €12 and
to the level of the employee's training:
(i) Works from complex instructions and procedures;
(ii) Assists in the provision of on the job training
to a limited degree;
(iii) Coordinates work in a team environment or
works individually under general supervision;
(iv) Is responsible for assuring the quality of the
employee's own work.
Indicative of the tasks which an employee at this
level may perform are the following:
uses precision measuring instruments;
machine setting, loading and operation;
rigging (certified);
inventory and store control including;
licensed operation of all appropriate materials handling equipment;
use of tools and equipment within the scope
of (basic non-trades) maintenance;
computer operation at a level higher than that
of an employee at €12 level;
intermediate keyboard skills;
basic engineering and fault finding skills;
basic quality checks on the work of others;
is licensed and certified for fork-lift, engine
driving and crane driving operations to a
level higher than €12;
has a knowledge of the employer's operations as it relates to production processes;
lubricates production machinery equipment;
assists in the provision of on the job training
in conjunction with tradespersons and supervisor/trainers.
(f) Wage Group: €10
Engineering Tradesperson Level 1
An Engineering Tradesperson Level 1 holds a
Trade Certificate or Tradespersons Rights Certificate as an:
Engineering Tradesperson (electrical/electronic) Level 1; or

Engineering Tradesperson (mechanical)
Level 1; or
Engineering Tradesperson (fabrication)
Level 1;
and is able to exercise the skills and knowledge
of that trade.
An Engineering Tradesperson Level I works
above and beyond an employee at C11 and to the
level of the employee's training:
(i) Understands and applies quality control
techniques;
(ii) Exercises good interpersonal and communication skills;
(iii) Exercises keyboard skills at a level higher
than Cll;
(iv) Exercises discretion within the scope of this
grade;
(v) Performs work under limited supervision
either individually or in a team environment;
(vi) Operates all lifting equipment incidental to
the employee's work;
(vii) Performs non-trade tasks incidental to the
employee's work;
(viii) Performs work which while primarily involving the skills of the employee's trade is
incidental or peripheral to the primary task
and facilitates the completion of the whole
task. Such incidental or peripheral work
would not require additional formal technical
training;
(ix) Is able to inspect products and/or materials
for conformity with established operational
standards.
Production Systems Employee
A Production Systems Employee, while still being
primarily engaged in engineering/production
work applies the skills acquired through the
successful completion of 24 modules towards an
Engineering Production Certificate in the production, distribution or stores functions according to
the needs of the enterprise.
A Production Systems employee works above and
beyond an employee at Cll and to the level of the
employee's training:
(i) Understands and applies quality control
techniques;
(ii) Exercises good interpersonal communication
skills;
(iii) Exercises discretion within the scope of this
grade;
(iv) Exercises keyboard skills at a level higher
than Cll;
(v) Performs work under general supervision
either individually or in a team environment;
(vi) Is able to inspect products and/or materials
for conformity with established operational
standards.
Indicative of the tasks which an employee at this
level may perform are as follows:
approves and passes first off samples and
maintains quality of product;
works from production drawings, prints or
plans;
operates, sets up and adjusts all production
machinery in a plant including production
process welding to the extent of training;
can perform a range of engineering maintenance functions including:
— removal of equipment fastenings
including use of destructive cutting
equipment;
— lubrication of production equipment;

— running adjustments to production
equipment;
— operates all lifting equipment;
— basic production scheduling and
materials handling within the scope
of the production process or directly
related functions within raw materials/finished goods locations in conjunction with technicians;
understands and applies computer techniques
relating to production process operations;
first class engine drivers' certificate;
has high level stores and inventory responsibility beyond the requirements of an employee at Cll;
assists in the provision of on the job training
in conjunction with tradespersons and trainers;
has a sound knowledge of the employers
operations as it relates to the production
process.
(g) Wage Group: €9
Engineering Tradesperson Level II
(Relativity to CIO 105%)
An Engineering Tradesperson Level II is an:
Engineering Tradesperson (electrical/electronic) Level II; or
Engineering Tradesperson (mechanical)
Level II; or
Engineering Tradesperson (fabrication)
Level II;
who has completed the following training requirement including appropriate on-the-job training:
three appropriate modules in addition to the
training requirements of CIO level;
and where practical the modules should be
identified in the Enterprise Training Program. An
Engineering Tradesperson Level n works above
and beyond a Tradesperson at CIO and to the level
of the employee's training:
(i) Exercises the skills attained through
satisfactory completion of the training
prescribed for this classification;
(ii) Exercises discretion within the scope of
this grade;
(iii) Works under limited supervision either
individually or in a team environment;
(iv) Understands and implements quality
control techniques;
(v) Provides trade guidance and assistance
as part of a work team;
(vi) Exercises trade skills relevant to the
specific requirements of the enterprise
at a level higher than Engineering
Tradesperson Level I.
Tasks which an employee at this level may
perform are subject to the employee having the
appropriate Trade and Post Trade Training to
enable the particular tasks to be performed.
(h) Wage Group: C8
Engineering Tradesperson Special Class Level 1
(Relativity to CIO 110%)
An Engineering Tradesperson Special Class Level
1 means an:
Engineering Tradesperson Special Class
(electrical/electronic) Level I; or
Engineering Tradesperson Special Class
(mechanical) Level I; or
Engineering Tradesperson Special Class
(fabrication) Level I;

who has completed the following training requirement including appropriate on-the-job training:
six appropriate modules in addition to the
training requirements of CIO level;
and where practical the modules should be
identified in the Enterprise Training Program.
An Engineering Tradesperson Special Class Level
I works above and beyond a Tradesperson at C9
and to the level of the employee's training:
(i) Exercises the skills attained through satisfactory completion of the training prescribed for
this classification.
(ii) Provides trade guidance and assistance as
part of a work team.
(iii) Assists in the provision of training in
conjunction with supervisors and trainers.
(iv) Understands and implements quality control
techniques.
(v) Works under limited supervision either individually or in a team environment.
The following tasks are indicative of what an
employee at this level may perform subject to the
employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed:
exercises high precision trade skills using
various materials and/or specialised techniques.
performs operations on a CAD/CAM terminal in the performance of routine modifications to NC/CNC programs,
installs, repairs and maintains, tests, modifies, commissions and/or fault finds on
complex machinery and equipment which
utilises hydraulic and/or pneumatic principles and in the course of such work, is
required to read and understand hydraulic
and pneumatic circuitry which controls fluid
power systems.
works on complex or intricate circuitry
which involves examining, diagnosing and
modifying systems comprising interconnected circuits.
(i) Wage Group: C7
Engineering Tradesperson Special Class Level II
(Relativity to CIO 115%)
An Engineering Tradesperson Special Class Level
II means an:
Engineering Tradesperson Special Class
(electrical/electronic) Level II; or
Engineering Tradesperson Special Class
(mechanical) Level II; or
Engineering Tradesperson Special Class
(fabrication) Level II; or
who has completed the following training requirement including appropriate on-the-job training:
three appropriate modules which are qualitatively higher than and in addition to the
training requirements of C8 level;
and where practical the modules should be
identified in the Enterprise Training Program.
An Engineering Tradesperson Special Class
Level II works above and beyond a Tradesperson
at C8 and to the level of the employee's training:
(i) Exercises the skills attained through
satisfactory completion of the training
prescribed for this classification.
(ii) Is able to provide trade guidance and
assistance as part of a work team.
(iii) Provides training in conjunction with
supervisors and trainers.
(iv) Understands and implements quality
control techniques.

(v) Works under limited supervision either
individually or in a team environment.
The following tasks are indicative of what an
employee at this level may perform subject to the
employee having appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed:
works on machines or equipment which
utilise complex mechanical, hydraulic and/or
pneumatic circuitry and controls or a combination thereof.
works on machinery or equipment which
utilises complex electrical/electronic circuitry and controls.
works on instruments which make up a
complex control system which utilises some
combination of electrical, electronic, mechanical or fluid power principles,
applies advanced computer numerical control techniques in machining or cutting or
welding or fabrication,
exercises intermediate CAD/CAM skills in
the performance of routine modifications to
programs.
works on complex or intricate interconnected
electrical circuits at a level above C8.
works on complex radio/communication
equipment.
(j) Wage Group: C6
♦The Advanced Certificates and Associate Diplomas noted in this definition do not equate to
existing TAPE qualifications of the same name
and possession of such qualifications does not of
itself justify classification of an employee at this
. level.
Advanced Engineering Tradesperson Level 1
(Relativity to CIO 125%)
An Advanced Engineering Tradesperson Level I
means an:
Advanced Engineering Tradesperson (electrical/electronic) Level I; or
Advanced Engineering Tradesperson (mechanical) Level I; or
Advanced Engineering Tradesperson (fabrication) Level I;
who has completed (including appropriate on-thejob training):
12 modules of an Advanced Certificate;
or 12 modules of an Associate Diploma;
or equivalent accredited training;
and where practical the modules should be
identified in the Enterprise training Program.
An Advanced Engineering Tradesperson Level I
works above and beyond a Tradesperson at C7 and
to the level of the employee's training:
(i) Undertakes quality control and work organisation at a level higher than C7.
(ii) Provides trade guidance and assistance as
part of a work team.
(iii) Assists in the training of employees in
conjunction with supervisors/trainers.
(iv) Performs maintenance planning and predictive maintenance work other than in technical
fields.
(v) Works under limited supervision either individually or in a team environment.
(vi) Prepares reports of a technical nature on
specific tasks or assignments as directed.
(vii) Exercises broad discretion within the scope
of this level.
The following are indicative of tasks which an
employee at this level may perform subject to the
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employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed:
work on combinations of machines or equipment which utilises complex electronic,
mechanical and fluid power principles,
work on instruments which make up a
complex control system which utilise some
combination of electrical, electronic, mechanical or fluid power principles and electronic circuitry containing complex analogue
and/or digital control systems utilising integrated circuitry.
application of computer integrated manufacturing techniques involving a higher level of
computer operating and programming skills
than for Level C7.
work on various forms of machinery and
equipment which are electronically controlled by complex digital and/or analogue
control systems using integrated circuitry,
(k) Wage Group: C5
• The Advanced Certificates and Associate Diplomas noted in this definition do not equate to
existing TAPE qualifications of the same name
and possession of such qualifications does not of
itself justify classification of an employee at this
level.
Advanced Engineering Tradesperson Level II
(Relativity to CIO 130%)
An Advanced Engineering Tradesperson Level II
means an:
Advanced Engineering Tradesperson (electrical/electronic) Level II; or
Advanced Engineering Tradesperson (mechanical) Level II; or
Advanced Engineering Tradesperson (fabrication) Level II;
who has completed (including appropriate on-thejob training):
an Advanced Certificate;
or 15 modules of an Associate Diploma;
or equivalent accredited training,
and where practical the modules should be
identified in the Enterprise Training Program.
An Advanced Engineering Tradesperson Level II
works above and beyond a Tradesperson at C6 and
to the level of the employee's training:
(i) Provides technical guidance or advice within
the scope of this level;
(ii) Prepares reports of a technical nature on
specific tasks or assignments as directed or
within the scope of discretion at this level;
(iii) Has an overall knowledge and understanding
of the operating principle of the systems and
equipment on which the tradesperson is
required to carry out their task;
(iv) Assists in the provision of on-the-job training
in conjunction with supervisors and trainers.
The following are indicative of the tasks an
employee at this level may perform subject to the
employee having the appropriate Trade and Post
Trade Training to enable the particular tasks to be
performed:
through a systems approach is able to
exercise high level diagnostic skills on
complex forms of machinery, equipment and
instruments which utilise some combination
of electrical, electronic, mechanical or fluid
power principles.
sets up, commissions, maintains and operates
sophisticated maintenance, production and
test equipment and/or systems involving the
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application of computer operating skills at a
higher level than C6.
works on various forms of machinery and
equipment electronically controlled by complex digital and/or analogue control systems
using integrated circuitry,
works on complex electronics or instruments
or communications equipment or control
systems which utilise electronic principles
and electronic circuitry containing complex
analogue and/or digital control systems using
integrated circuitry.
"Advanced Certificates and Associate Diplomas"
Advanced Certificates and Associate Diplomas
noted in these definitions do not equate to existing
TAPE qualifications of the same name and,
possession of such qualifications does not itself
justify classification of a tradesperson to this
level.
(5) LABORATORY EMPLOYEES '
(a) Level 1 Laboratory Technical Assistant
A Level 1 Laboratory Technical Assistant:
(i) shall have attained a grade of C or better in
the Certificate of Secondary Education Examination or equivalent in mathematics, in a
biological science subject and/or chemistry
if appropriate;
(ii) shall hold a Certificate in Introductory
Laboratory Skills (issued by TAPE) or a
recognised equivalent; and
(iii) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
to perform the duties of a Level 1 Laboratory
Technical Assistant.
An employee at this level:
(i) shall perform technical duties in chemical,
physical and microbiological analysis;
(ii) shall be responsible for the quality of his/her
own work subject to detaUed direction; and
(iii) shall work in a team environment under
routine supervision and undertake duties in
a safe and responsible manner.
Indicative of the tasks which an employee at this
level may perform are the following:
sample collection;
cleaning of equipment and facilities;
media preparation and decontamination;
majonnier testing of fats and solids;
limited interpretation of results;
undertake training for progression to Level 2.
(b) Level 1 Development Technical Assistant
A Level 1 Development Technical Assistant:
(i) shall have attained a Grade C or better in the
Certificate of Secondary Education Examination or equivalent in mathematics, in a
biological science subject and/or chemistry
if appropriate; and
(ii) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
to perform the duties of a Level 1 Development Ifechnical Assistant.
An employee at this level:
(i) shall perform basic technical duties relating
to product development and improvement;
(ii) shall be responsible for the quality of his/her
own work subject to detailed direction; and
(iii) shall work in a team environment under
routine supervision and undertake duties in
a safe and responsible manner. Indicative of

the tasks which an employee at this level may
perform are the following:
kitchen maintenance;
mix and hand sample preparation;
assistance in sensoiy evaluations;
undertake training for progression to
Level 2.
(c) Level 2 Laboratory Tfcchnician
A Level 2 Laboratory Tfechnician:
(i) shall have attained a Grade C or better in the
Certificate of Secondary Education Examination or equivalent in mathematics, in a
biological science subject;
(ii) shall have at least two years experience as a
Laboratory Technical Assistant (or other
appropriate industry experience which enables the required duties to be undertaken);
(iii) shall hold a Certificate in Laboratory Practices (Biological and Physical Sciences) or a
Certificate in Laboratory Practices (Biological Sciences) or a recognised equivalent; and
(iv) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
of a Level 2 Laboratory Tfechnician.
An employee at this level:
(i) shall be able to perform technical duties of
some complexity in accordance with accepted procedures independently or under
direction from a Tfechnical Officer;
(ii) shall be able to interpret result, exercise
professional judgment and alert the appropriate personnel regarding the non-conformance
to accepted standards if it is necessary;
(iii) shall be able to carry out duties related to
chemical and microbiological analysis;
(iv) shall be able to work in a team environment
under routine supervision; and
(v) shall be responsible for his/her own work.
Indicative of tasks which an employee at this level
may perform are the following:
any Level 1 duties;
routine and non-routine analysis requiring a
higher level of technical sophistication that
Level 1 duties without formulation of procedures;
calibration of equipment;
participate in the training and supervision of
Level 1 Laboratory Tfechnical Assistants;
undertake training for progression to Level 3.
(d) Level 2 Development Tfechnician
A Level 2 Development Tfechnician:
(i) shall have attained a Grade C or better in the
Certificate of Secondary Education Examination or equivalent in mathematics and in
another science subject;
(ii) shall have two years or more experience as
a Level 1 Development Tfechnical Assistant
or other appropriate industry experience
which enables the required duties to be
undertaken;
(iii) shall hold a Certificate in Laboratory Practices (Biological and Physical Sciences) or a
Certificate in Laboratory Practices (Biological Sciences) or a recognised equivalent; and
(iv) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
of a Level 2 Development Tfechnician.
An employee at this level:
(i) shall be able to cany out research and
development tasks of some complexity under
direction from a Level 3 Tfechnical Officer;

(ii) shall be able to work in a team environment
under routine supervision; and
(iii) shall be responsible for the quality of his/her
own work.
Indicative of tasks which an employee at this level
may perform are the following:
— any Level 1 duties;
— sensory evaluation and interpretation of
results;
— stocktaking and purchase of materials
and consumables;
— maintenance of the flavour collection;
— liaison with suppliers and requesting
flavour samples;
— assisting in organising factory trials and
participating in them if it is necessary;
— participate in the training and supervision
of Level 1 Development Technical Assistants;
— undertake training for progression to
Level 3.
(e) Level 3 Laboratory Technical Officer
A Level 3 Laboratory Technical Officer:
(i) shall have obtained either an Associate
Diploma of Applied Science (Laboratory
Tfechniques, Biology and Chemistry) or a
recognised equivalent or a superior appropriate qualification;
(ii) shall have experience as a Laboratory Technician (or other appropriate industry experience which enables the required duties to be
undertaken); and
(iii) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
of a Level 3 Laboratory Technical Officer.
An employee at this level:
(i) shall direct and supervise Level 1 and Level
2 employees;
(ii) shall be responsible for the manner, accuracy
and timing of work which is performed under
his/her supervision;
(iii) shall report results in the agreed manner,
shall advise Quality Assurance about nonconformance with agreed specifications or
acceptable priorities and/or conditions; and
(iv) shall write up procedural instruction for
inclusion in the laboratory manual.
Indicative of the tasks which an employee at this
level may perform are the following:
any Level 1 or Level 2 duties;
routine and non-routine analysis requiring a
higher level of technical sophistication;
allocation of duties and jobs to Level 1 and
Level 2 employees;
testing for potential palliogens;
maintaining and pursuing NATA signatory
status and maintaining NATA registration
standards;
undertake training for progression to Level 4.
(f) Level 3 Developmental Technical Officer
A Level 3 Developmental Tfechnical Officer:
(i) shall have obtained a Diploma in Food
Tfechnology Studies or a degree in Applied
Science (Home Economics) or a recognised
appropriate equivalent qualification;
(ii) shall have experience as a Level 2 Developmental Tfechnician or other appropriate industry experience which enables the required
duties to be undertaken; and
(iii) shall be classified as a Trainee until he/she
develops the necessary skills and knowledge
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of a Level 3 Developmental Technical
Officer.
An employee at this level:
(i) shall be able to apply knowledge, judgment
and skill to the process of product development and improvement;
(ii) shall be responsible for the quality of his/her
own work; and
(iii) shall carry out developmental work of some
complexity under general direction of an R
& D Project Coordinator.
Indicative of tasks which an employee at this level
may perform are the following:
any Level 1 or Level 2 duties;
operation of taste panels for sensory evaluation;
preparation and collation of taste panel
results;
appraising alternative raw materials;
appraising potential agency lines;
participate in training and supervision of
Level 1 and Level 2 Developmental Assistants and Developmental Technicians.
(g) Leading Laboratory Technical Officer
A Leading Laboratory Tfechnical Officer:
(i) shall have the qualifications and experience
of a Laboratory Tfechnical Officer as defined
in paragraph (a) of subclause (5) of this
clause; and
(ii) shall have a thorough knowledge of both
chemical and microbiological analysis and
shall have sufficient experience of both of
these fields to enable such thorough knowledge.
An employee at this level in addition to Level 3
duties:
(i) shall be responsible and accountable for the
administration and operation of the laboratory complex;
(ii) shall coordinate laboratory activities;
(iii) shall liaise with the Laboratory Manager on
general and specific laboratory administration;
(iv) shall be responsible for such administrative
duties within the laboratory as the organisation of overtime roster, processing of time
sheets and clock cards and supply of protective clothing;
(v) shall update and maintain the laboratory
manual;
(vi) shall liaise with QA, R&D and production
to regulate and assess new work requirements.
(h) Promotion
(i) Promotion within a level will be based on the
acquisition of skills and demonstrated competence in performance of tasks at that level.
(ii) Promotion from one level to another will be
dependent on the following:
achievement of appropriate qualifications;
acquisition of skills and the level being
sought as well as basic levels;
job availability.
(iii) The determination whether an individual
successfully acquired a certain skill level or
not will be subject to an agreement between
the employee concerned and the Laboratory
Manager.
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APPENDIX 2
SPECIFIC CONDITIONS OF EMPLOYMENT
Refer to paragraph (g) of subclause (4) of Clause
10.—Contract of Employment of this Agreement. Each
employee must comply with the following conditions:
(1) Personal Hygiene
Maintain high standards of personal hygiene,
consistent with food manufacture and handling,
and be dedicated to good food handling practices,
including:
(a) Always wash hands after toilet
(b) Always wash hands on entering production
floor.
(c) Always wash hands after handling anything
which is not sterile.
(d) Total compliance with dress rules regarding
hats, masks and jewellery.
(2) Health & Safety
(a) Accept personal accountability for housekeeping in general work areas.
(b) Immediately report all accidents.
(3) Factory Operators
Machine operators should:
(a) Accept responsibility for the quality of
production on that line.
(b) Start up machines at the scheduled times.
(c) Accept a high level role in on-the-job
training of other staff and provide feedback
to Supervisors on employee performance.
(d) Provide additional information on operator
sheets as required by the Company.
APPENDIX 3
CONSULTATIVE COMMITTEE-CONSTITUTION
Preamble
Unions and management are committed to improved and
effective consultation in the workplace and to provide all
employees with an opportunity to participate fully. All
representatives frilly support and endorse the SQP program
as a means of ensuring die future viability of Peters (WA).
This commitment to SQP is oudined in the Peter's (WA)
Memorandum of Understanding.
Management and unions also agree that effective consultation is dependent upon:
• information sharing;
• facilities and training for representatives;
• commitment from both sides.
It is therefore agreed that the establishment of a
consultative committee is the most appropriate method
whereby the above principles can be practised and upheld.
Objectives of the Committee
The objectives of the committee will be:
(1) to increase the quality of working life for all
employees at the Balcatta site, particularly in the
areas of job design, skill formation, training and die
working environment both physical and mental;
(2) to improve job safety, quality and productivity;
(3) to increase the competitiveness of the Company
and its products, by establishing world class
manufacturing pracdces;
(4) to establish a culture of continuous improvement
at the enterprise.
Tferms of Reference
The following matters will be discussed at the committee,
and, where appropriate, decisions made and agreements
reached will go to Management and/or Steering Committee
in the form of recommendations, to enable decisions made
by the Company to take into account the views of the
workforceTo be responsible for the SQP program at
Balcatta specifically:
• the day to day activities of the SQP project;
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it

• to establish the SQP teams;
• to identify the training needs for the SQP teams;
• to deal with the recommendations coming from the
SQP teams and other sources;
• to ensure full communication of progress to all staff;
• current market conditions and general conditions of
the industry (including the impact of any national
industry development plan on the Company);
• the introduction of new products, technology/machines or new or revised work methods and the
associated planning of layout, training, job numbers,
skill requirements;
• Company training plans developed in accordance
with future career paths;
• the Company's affirmative action policy and programs and equality of opportunity within the
workplace;
• occupational health and safety matters will be
referred to the Balcatta Safety SQP Team for their
consideration and recommendation;
• in the future at a time agreed by the union, the
Committee will discuss changes to do with the
implementation of the restructured awards in the
workplace, or the establishment of an enterprise
agreement, and make recommendations to the
Steering Committee;
• any other matters raised by unions, employees or
management which impact on union members or the
efficiency of the Company other than those matters
raised in the following section, "Matters Requiring
Central Union Involvement."
Matters Requiring Central Union Involvement
Most matters specific to work organisation in the (plant
or enterprise) can be discussed at the Consultative Committee. The purpose of such discussion being the resolution of
any issues. However, some matters which may be raised go
to award areas. These matters include but are not limited to:
• hours of work (including shift changes);
• penalty rates;
• leave loading;
• sick leave;
• holidays.
Any item which is an award matter must be referred to
the Steering Committee.
Composition
1. The consultative committee will consist of a maximum
of 15 representatives.
Initially all members of the committee are nominated for
a period of six months from the date of this charter, after this
period an election shall be called for all employee
representation. In accordance with the MOU Clause
9.—^Definitions, unions party to this Agreement will each
nominate a representative to the committee.
2. Any committee member who ceases to be an employee
of the Company, ceases to be on the committee and
union/management will elect/appoint a replacement as
appropriate. Re-election of the union representatives will be
determined by the union. In addition, both union officials
and appropriate management officers may be involved by
their representatives to attend meetings and address issues
as agreed by the Committee.
3. The appointment of management representatives will
be determined by management and the appointment of union
representatives will be determined by the union. All union
representatives shall be employees of the enterprise concerned.
4. In the determination of union representatives on the
Committee, union(s) shall give consideration to:
• the make-up of the workforce in particular the
proportion of women, migrants and juniors;
• the size of the workforce;
• the number of distinct operations at the workplace;
• shift arrangements;
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• the corporate structure;
• other existing consultative mechanisms.
5. Considering the size and scope of the Balcatta site, the
number of consultative committee shall be determined by
the Steering Committee. Should more than one Committee
be established, the Steering Committee shall ensure a
coordinated approach.
6. The Committee, once established, may invite persons
to attend specific meetings.
Terms of Office
All members appointed to the Committee shall hold office
for a period of six months subject to Clause 1 composition,
and thereafter for a period of twelve months.
Meetings
The committee will endeavour to meet as required during
paid time in normal working hours.
Quorum
Comprising of seven representatives of which one is from
Management and three are Union Representatives.
Chairperson
The chair will be elected by the Consultative Committee.
Secretary
A Secretary shall be appointed for the purposes of
recording minutes, preparation and distribution of agendas
and other administrative duties. The administrative requirements of this position shall be provided by the employer.
Agenda
All members of the Committee may submit items. A
union representative, a management representative and the
Secretary shall meet at least one week prior to each meeting
to formulate the agenda and circulate it together with all
relevant written information and documents, where frequency of meetings permits.
Minutes
The Secretary to take the minutes and type. The minutes
will be distributed as quickly as possible. A copy of the draft
minutes will be sent to the Steering Committee members.
The minutes will be formally accepted at the next meeting
of the committee.
Facilities and Rights of Representatives
It is agreed that representatives should have the following
facilities and rights:
• time off to canvas the views of the membership and
to prepare items for the agenda; to prepare for the
consultative meeting as representatives; and to
report back to members on the committee meeting;
all time spent in meetings, preparing for meetings
and reporting back to members about the consultative committee meeting, shall be treated and paid for
as time worked;
• facilities such as a meeting room, telephone, photocopier and typing facilities should be made available
as needed;
• all representatives and potential representatives
should attend relevant training courses;
• any representative will not be discriminated against
by the employer or treated unfairly because of being
a member of the consultative committee or having
an interest in the consultative committee.
Responsibilities of Committee Members
All committee members have the following responsibilities:
• to attend all meetings and to give serious consideration to all matters raised;
• to represent the views of their constituents.
Confidentiality and Information Sharing
It is recognised that management will be unable to
provide certain information, due to the fact that the
information could compromise the competitiveness of the
Company.
Management and unions agree to make every effort to
make available as much information as possible for the
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effective resolution of problems and for the genuine
participation of representatives in decisions. All committee
members to sign a confidentiality agreement.
Training
All members of the committee are entitled to extra
training to ensure they are able to represent their members
and fully participate in the consultative committee.
APPENDIX 4
PARENTAL LEAVE
The following provisions shall apply to employees under
this Agreement. References to award shall mean references
to this Agreement.
Subject to the terms of this Appendix employees are
entitled to maternity, paternity and adoption leave and to
work part time in connection with the birth or adoption of
a child.
(1) Maternity Leave
(a) (i) Nature of Leave
Maternity leave is unpaid leave,
(ii) Definitions
For the purposes of this subclause:
(aa) "Employee" includes a part time or
seasonal employee but does not include
an employee engaged upon casual work,
(bb) "Paternity leave" means leave of the
type provided for in subclause (b)
whether prescribed in an award or
otherwise.
(cc) "Child" means a child of the employee
under the age of one year,
(dd) "Spouse" includes a de facto or a
former spouse.
(ee) "Continuous service" means service
under an unbroken contract of employment and includes:
(I) any period of leave taken in accordance with this clause;
(II) any period of part time employment worked in accordance with
this clause; or
(HI) any period of leave or absence
authorised by the employer or by
the award.
(iii) EligibUity for Maternity Leave
An employee who becomes pregnant, upon
production to her employer of a certificate
required by paragraph (iv) hereof, shall be
entitled to a period of up to 52 weeks
maternity leave provided that such leave
shall not extend beyond the child's first
birthday. This entitlement shall be reduced
by any period of paternity leave taken by the
employee's spouse in relation to the same
child and, apart from paternity leave of up to
one week at the time of confinement, shall
not be taken concurrently with paternity
leave.
Subject to paragraphs (vi) and (ix) hereof, the
period of maternity leave shall be unbroken
and shall, immediately following confinement, include a period of up to six weeks
compulsory leave.
The employee must have had at least twelve
months continuous service with that employer immediately preceding the date upon
which she proceeds on such leave.
(iv) Certification
At the time specified in paragraph (v) the
employee must produce to her employer:
(aa) a certificate from a registered medical
practitioner stating that she is pregnant
and the expected date of confinement;
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(bb) a statutory declaration stating particulars of any period of paternity leave
sought or taken by her spouse and that
for the period of maternity leave she
will not engage in any conduct inconsistent with her contract of employment,
(v) Notice Requirements
(aa) An employee shall, not less than ten
weeks prior to the presumed date of
confinement, produce to her employer
the certificate referred to in subparagraph (iv)(aa).
(bb) An employee shall give not less than
four weeks notice in writing to her
employer of the date on which she
proposes to commence maternity leave,
stating the period of leave to be taken
and shall, at the same time, produce to
her employer the statutory declaration
referred to in subparagraph (iv)(bb)
hereof.
(cc) An employer, by not less than fourteen
days notice in writing to the employee,
may require her to commence maternity
leave at any time within the six weeks
immediately prior to her presumed date
of confinement.
(dd) An employee shall not be in breach of
this clause as a consequence of failure
to give the stipulated period of notice in
accordance with subparagraph (2)
hereof if such failure is occasioned by
the confinement occurring earlier than
the presumed date.
(vi) Transfer to a Safe Job
Where, in the opinion of a registered medical
practitioner, illness or risks arising out of the
pregnancy or hazards connected with the
work assigned to the employee make it
inadvisable for the employee to continue at
her present work, the employee shall, if the
employer deems it practicable, be transferred
to a safe job at the rate and on the conditions
attaching to that job until the commencement
of maternity leave.
If the transfer to a safe job is not practicable,
the employee may, or the employer may
require the employee to, take leave for such
period as is certified necessary by a registered medical practitioner. Such leave shall
be treated as maternity leave for the purposes
of paragraphs (x), (xi), (xii) and (xiii) hereof,
(vii) Variation of Period of Maternity Leave
(aa) Provided the maximum period of maternity leave does not exceed the period to
which the employee is entitled under
paragraph (iii) hereof:
(I) the period of maternity leave may
be lengthened once only by the
employee giving not less than
fourteen days notice in writing
stating the period by which the
leave is to be lengthened;
(II) the period may be further lengthened by agreement between the
employer and the employee,
(bb) The period of maternity leave may, with
the consent of the employer, be shortened by the employee giving not less
than fourteen days notice in writing
stating the period by which the leave is
to be shortened.
(viii) Cancellation of Maternity Leave
(aa) Maternity leave, applied for but not
commenced, shall be cancelled when
the pregnancy of an employee termi-

nates other than by birth of a living
child.
(bb) Where the pregnancy of an employee
then on maternity leave terminates other
than by the birth of a living child, it shall
be the right of the employee to resume
work at a time nominated by the
employer, having regard to any medical
advice produced by the employee, not
exceeding four weeks from the date of
notice in writing by the employee to the
employer that she desires to resume
work.
(ix) Special Maternity Leave and Sick Leave
(aa) Where the pregnancy of an employee
not then on maternity leave terminates
after 28 weeks other than by the birth of
a living child then:
(I) she shall be entitled to such period
of unpaid leave (to be known as
special maternity leave) as a registered medical practitioner certifies
as necessary before her return to
work; or
(II) for illness other than the normal
consequences of confinement she
shall be entitled, either in lieu of or
in addition to special maternity
leave, to such paid sick leave as to
which she is then entitled and
which a registered medical practitioner certifies as necessary before
her return to work.
(bb) Where an employee not then on maternity leave suffers illness related to her
pregnancy, she may take such paid sick
leave as to which she is then entitled and
such further unpaid leave (to be known
as special maternity leave) as a registered medical practitioner certifies as
necessary before her return to work,
provided that the aggregate to paid sick
leave, special maternity leave and maternity leave shall not exceed the period
to which the employee is entitled under
paragraph (iii) hereof.
(cc) For the purposes of paragraphs (x), (xi),
and (xii) hereof, maternity leave shall
include special maternity leave,
(dd) An employee returning to work after the
completion of a period of leave taken
pursuant to this subclause shall be
entitled to the position which she held
immediately before proceeding on such
leave or, in the case of an employee who
was transferred to a safe job pursuant to
paragraph (vi) hereof, to the position she
held immediately before such transfer.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
is capable of performing she shall be
entitled to a position as nearly comparable in status and pay to that of her
former position.
(x) Maternity Leave and Other Leave Entitlements
(aa) Provided the aggregate of any leave,
including leave taken under this subclause, does not exceed the period to
which the employee is entitled under
paragraph (iii) hereof, an employee
may, in lieu of or in conjunction with
maternity leave, take any annual leave
or long service leave or any part thereof
to which she is then entitled.

(bb) Paid sick leave or other paid authorised
award absences (excluding annual leave
or long service leave) shall not be
available to an employee during her
absence on maternity leave.
(xi) Effect of Maternity Leave on Employment
Subject to this subclause, notwithstanding
any award or other provision to the contrary,
absence on maternity leave shall not break
the continuity of service of an employee but
shall not be taken into account in calculating
the period of service for any purpose of any
relevant award or agreement.
(xii) Tfermination of Employment
(aa) An employee on maternity leave may
terminate her employment at any time
during the period of leave by notice
given in accordance with this award.
(bb) An employer shall not terminate the
employment of an employee on the
ground of her pregnancy or of her
absence on maternity leave, but otherwise the rights of the employer in
relation to termination of employment
are not hereby affected.
(xiii) Return to Work After Maternity Leave
(aa) An employee shall confirm her intention of returning to work by notice in
writing to the employer given not less
than four weeks prior to the expiration
of her period of maternity leave.
(bb) An employee, upon returning to work
after maternity leave or the expiration of
the notice required by subparagraph (aa)
hereof, shall be entitled to the position
which she held immediately before
proceeding on maternity leave or, in the
case of an employee who was transferred to a safe job pursuant to paragraph (vi) hereof, to the position which
she held immediately before such transfer or in relation to an employee who
has worked part time during the pregnancy the position she held immediately
before commencing such part time
work.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
is capable of performing, she shall be
entitled to a position as nearly comparable in status and pay to that of her
former position.
(xiv) Replacement Employees
(aa) A replacement employee is an employee specifically engaged as a result
of an employee proceeding on maternity
leave.
(bb) Before an employer engages a replacement employee die employer shall inform that person of the temporary nature
of the employment and of the rights of
the employee who is being replaced,
(cc) Before the employer engages a person
to replace an employee temporarily
promoted or transferred in order to
replace an employee exercising her
rights under this subclause, the employer shall inform that person of the
temporary nature of the promotion or
transfer and of the rights of the employee who is being replaced,
(dd) Nothing in this subclause shall be
construed as requiring an employer to
engage a replacement employee.
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(2) PATERNITY LEAVE
(a) (i) Nature of Leave
Paternity leave is unpaid leave
(ii) Definitions
For the purposes of this subclause:
(aa) "Employee" includes a part time or
seasonal employee but does not include
an employee engaged upon casual work,
(bb) "Maternity leave" means leave of the
type provided in subclause (1) hereof
(and includes special maternity leave)
whether prescribed in an award or
otherwise.
(cc) "Child" means a child of the employee
or the employee's spouse under the age
of one year.
(dd) "Spouse" includes a de facto or a
former spouse.
(ee) "Primary care-giver" means a person
who assumes the principal role of
providing care and attention to a child,
(ff) "Continuous service" means service
under an unbroken contract of employment and includes:
(I) any period of leave taken in accordance with this clause;
(II) any period of part time employment worked in accordance with
this clause; or
(III) any period of leave or absence
authorised by the employer or by
the award.
(iii) Eligibility for Paternity Leave
A male employee, upon production to the
employer of a certificate required by paragraph (iv), shall be entitled to one or two
periods of paternity leave, the total of which
shall not exceed 52 weeks, in the following
circumstances:
(aa) an unbroken period of up to one week
at the time of confinement of his spouse;
(bb) a further unbroken period of up to 51
weeks in order to be the primary
care-giver of a child provided that such
leave shall not extend beyond the
child's first birthday. This entitlement
shall be reduced by any period of
maternity leave taken by the employee's
spouse and shall not be taken concurrently with that maternity leave.
An employee must have had a least twelve
months continuous service with that employer immediately preceding the date upon
which he proceeds upon either period of
leave.
(iv) Certification
At the time specified in paragraph (v) hereof
the employee must produce to the employer:
(aa) a certificate from a registered medical
practitioner Which names his spouse,
states that she is pregnant and the
expected date of confinement or states
the date on which the birth took place;
(bb) in relation to any period to be taken
under subparagraph (iii)(bb) hereof, a
statutory declaration stating:
(I) he will take that period of paternity
leave to become the primary caregiver of a child;
(II) particulars of any period of maternity leave sought or taken by his
spouse; and
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(III) for the period of paternity leave he
will not engage in any conduct
inconsistent with his contract of
employment.
(v) Notice Requirements
(aa) The employee shall, not less than ten
weeks prior to each proposed period of
leave, give the employer notice in
writing stating the dates on which he
proposes to start and finish the period or
periods of leave and produce the certificate and statutory declaration required
in paragraph (iv) hereof.
(bb) The employee shall not be in breach of
this paragraph as a consequence of
failure to give the notice required in
subparagraph (aa) hereof if such failure
is due to:
(I) the birth occurring earlier than the
expected date; or
(II) the death of the mother of the
child; or
(III) other compelling circumstances,
(cc) The employee shall immediately notify
the employer of any change in the
information provided pursuant to paragraph (iv) hereof.
(vi) Variation of Period of Paternity Leave
(aa) Provided the maximum period of paternity leave does not exceed the period to
which the employee is entitled under
paragraph (iii) hereof:
(I) the period of paternity leave provided by subparagraph (iii)(bb)
may be lengthened once only by
the employee giving not less than
fourteen days notice in writing
stating the period by which the
leave is to be lengthened;
(II) the period may be further lengthened by agreement between the
employer and the employee,
(bb) The period of paternity leave taken
under subparagraph (iii)(bb) hereof
may, with the consent of the employer,
be shortened by the employee giving not
less than fourteen days notice in writing
stating the period by which the leave is
to be shortened.
(vii) Cancellation of Paternity Leave
Paternity leave, applied for under subparagraph (iii)(bb) hereof but not commenced,
shall be cancelled when the pregnancy of the
employee's spouse terminates other than by
the birth of a living child.
(viii) Paternity Leave and Other Leave Entitlements
(aa) Provided the aggregate of any leave,
including leave taken under this subclause, does not exceed the period to
which the employee is entitled under
paragraph (iii) hereof, an employee
may, in lieu of or in conjunction with
paternity leave, take any annual leave or
long service leave or any part thereof to
which he is entitled.
(bb) Paid sick leave or other paid authorised
award absences (excluding annual leave
or long service leave) shall not be
available to an employee during his
absence on paternity leave.
(ix) Effect on Paternity Leave on Employment
Subject to this subclause, notwithstanding
any award or other provision to the contrary,
absence on paternity leave shall not break the

continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose of any
relevant award or agreement.
(x) Tbrmination of Employment
(aa) An employee on paternity leave may
terminate the employment at any time
during the period of leave by notice
given in accordance with this award,
(bb) An employer shall not terminate the
employment of an employee on the
ground of his absence on paternity
leave, but otherwise the rights of an
employer in relation to termination of
employment are not hereby affected.
(xi) Return to Work After Paternity Leave
(aa) An employee shall confirm his intention
of returning to work by notice in writing
to the employer given not less than four
weeks prior to the expiration of the
period of paternity leave provided by
subparagraph (iii)(bb) hereof.
(bb) An employee, upon returning to work
after paternity leave or the expiration of
the notice required by subparagraph (aa)
hereof, shall be entitled to the position
which he held immediately before proceeding on paternity leave, or in relation
to an employee who has worked part
time under this clause to the position he
held immediately before commencing
such part time work.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
is capable of performing, he shall be
entitled to a position as nearly comparable in status and pay to that of his former
position.
(xii) Replacement Employees
(aa) A replacement employee is an employee specifically engaged as a result
of an employee proceeding on paternity
leave.
(bb) Before an employer engages a replacement employee the employer shall inform that person of the temporaiy nature
of the employment and of the rights of
the employee who is being replaced,
(cc) Before an employer engages a person to
replace an employee temporally promoted or transferred in order to replace
an employee exercising his rights under
this subclause, the employer shall inform that person of the temporary nature
of the promotion or transfer and of the
rights of the employee who is being
replaced.
(dd) Nothing in this subclause shall be
construed as requiring the employer to
engage a replacement employee.
(3) ADOPTION LEAVE
(a) (i) Nature of Leave
Adoption leave is unpaid leave.
(ii) Definitions
For the purposes of this subclause:
(aa) "Employee" includes a part time or
seasonal employee but does not include
an employee engaged upon casual work,
(bb) "Child" means a person under the age
of five years who is placed with the
employee for the purposes of adoption,
other than a child or stepchild of the
employee or of the spouse of the
employee or a child who has previously

lived continuously with the employee
for a period of six months or more,
(cc) "Relative adoption" occurs where a
child, as defined, is adopted by a
grandparent, brother, sister, aunt or
uncle (whether of the whole blood or
half blood or by marriage),
(dd) "Primary care-giver" means a person
who assumes the principal role of
providing care and attention to a child,
(ee) "Spouse" includes a de facto spouse,
(ff) "Continuous service" means service
under an unbroken contract of employment and includes:
(I) any period of leave taken in accordance with this clause;
(II) any period of part time employment worked in accordance with
this clause; or
(III) any period of leave or absence
authorised by the employer or by
the award.
(iii) Eligibility
An employee, upon production to the employer of the documentation required by
paragraph (iv) hereof, shall be entitled to one
or two periods of adoption leave, the total of
which shall not exceed 52 weeks, in the
following circumstances:
(aa) an unbroken period of up to three weeks
at the time of the placement of the child;
(bb) an unbroken period of up to 52 weeks
from the time of its placement in order
to be the primary care giver of the child.
This leave shall not extend beyond one
year after the placement of the child and
shall not be taken concurrently with
adoption leave take by the employee's
spouse in relation to the same child.
This entitlement of up to 52 weeks shall
be reduced by:
(I) any period of leave taken pursuant
to subparagraph (aa) hereof; and
(II) the aggregate of any periods of
adoption leave taken or to be taken
by the employee's spouse.
The employee must have had at least twelve
months continuous service with that employer immediately preceding the date upon
which he or she proceeds upon such leave in
either case.
(iv) Certification
Before taking adoption leave the employee
must produce to the employer:
(aa) (I) a statement from an adoption
agency or other appropriate body
of the presumed date of placement
of the child with the employee for
adoption purposes; or
(II) a statement from the appropriate
government authority confirming
that the employee is to have custody of the child pending application for an adoption order.
(bb) In relation to any period to be taken
under subparagraph (iii)(bb) hereof, a
statutory declaration stating:
(I) the employee is seeking adoption
leave to become the primary caregiver of the child;
(II) particulars of any period of adoption leave sought or taken by the
employee's spouse; and
(III) for the period of adoption leave the
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employee will not engage in any
conduct inconsistent with his or
her contract of employment
(v) Notice Requirements
(aa) Upon receiving notice of approval for
adoption purposes, an employee shall
notify the employer of such approval
and within two months of such approval
shall further notify the employer of the
period or periods of adoption leave the
employee proposes to take. In the case
of a relative adoption the employee shall
notify as aforesaid upon deciding to take
a child into custody pending an application for an adoption order.
(bb) An employee who commences employment with the employer after the date of
approval for adoption purposes shall
notify the employer thereof upon commencing employment and of die period
or periods of adoption leave which the
employee proposes to take. Provided
that such employee shall not be entitled
to adoption leave unless the employee
has not less than twelve months continuous service with the employer immediately preceding the date upon which he
or she proceeds upon such leave.
(cc) An employee shall, a soon as the
employee is aware of the presumed date
of placement of a child for adoption
purposes but no later than fourteen days
before such placement, give notice in
writing to the employer of such date,
and of the date of the commencement of
any period of leave to be taken under
subparagraph (iii)(aa) hereof.
(dd) An employee shall, ten weeks before the
proposed date of commencing any leave
to be taken under subparagraph (iii)(bb)
hereof give notice in writing to the
employer of the date of commencing
leave and the period of leave to be taken.
(ee) An employee shall not be in breach of
this subclause, as a consequence of
failure to give the stipulated period of
notice in accordance with subparagraphs (cc) and (dd) hereof if such failure
is occasioned by the requirement of an
adoption agency to accept earlier or
later placement of a child, the death of
the spouse or other compelling circumstances.
(vi) Variation of Period of Adoption Leave
(aa) Provided the maximum period of adoption leave does not exceed the period to
which the employee is entitled under
paragraph (iii) hereof:
(I) the period of adoption leave taken
under subparagraph (iii)(bb) hereof
may be lengthened once only by
the employee giving not less than
fourteen days notice in writing
stating the period by which the
leave is to be lengthened;
(II) the period may be further lengthened by agreement between the
employer and the employment.
(bb) The period of adoption leave taken
under subparagraph (iii)(bb) hereof
may, with the consent of die employer,
be shortened by the employee giving not
less than fourteen days notice in writing
stating the period by which the leave is
to be shortened.
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(vii) Cancellation of Adoption Leave
(aa) Adoption leave, applied for but not
commenced, shall be cancelled should
the placement of the child not proceed,
(bb) Where the placement of a child for
adoption purposes with an employee
then on adoption leave does not proceed
or continue, the employee shall notify
the employer forthwith and the employer shall nominate a time not exceeding four weeks from receipt of notification for the employee's resumption of
work.
(viii) Special Leave
The employer shall grant to any employee
who is seeking to adopt a child, such unpaid
leave not exceeding two days, as is required
by the employee to attend any compulsory
interviews or examinations as are necessary
as part of the adoption procedure. Where paid
leave is available to the employee the
employer may require the employee to take
such leave in lieu of special leave.
(ix) Adoption Leave and Other Leave Entitlements
(aa) Provided the aggregate of any leave,
including leave taken under this subclause, does not exceed the period to
which the employee is entitled under
paragraph (iii) hereof, an employee
may, in lieu of or in conjunction with
adoption leave, take any annual leave or
long service leave or any part thereof to
which he or she is entitled.
(bb) Paid sick leave or other paid authorised
award absences (excluding annual leave
or long service leave), shall not be
available to an employee during the
employee's absence on adoption leave.
(x) Effect of Adoption Leave on Employment
Subject to this subclause, notwithstanding
any award or other provision to the contrary,
absence or adoption leave shall not break the
continuity of service of an employee but shall
not be taken into account in calculating the
period of service for any purpose of any
relevant award or agreement.
(xi) Tfcrmination of Employment
(aa) An employee on adoption leave may
terminate the employment at any time
during the period of leave by notice
given in accordance with this award,
(bb) An employer shall not terminate the
employment of an employee on the
ground of the employee's application to
adopt a child or absence on adoption
leave, but otherwise the rights of an
employer in relation to termination of
employment are not hereby affected.
(xii) Return to Work After Adoption Leave
(aa) An employee shall confirm the intention
of returning to work by notice in writing
to the employer given not less than four
weeks prior to the expiration of the
period of adoption leave provided by
subparagraph (iii)(bb) hereof.
(bb) An employee, upon returning to work
after adoption leave shall be entitled to
the position held immediately before
proceeding on such leave or, in relation
to an employee who has worked part
time under this clause the position held
immediately before commencing such
part time work.
Where such position no longer exists
but there are other positions available
which the employee is qualified for and
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is capable of performing, the employee
shall be entitled to a position as nearly
comparable in status and pay to that of
the employee's former position, (xiii).
(xiii) Replacement Employees
(aa) A replacement employee is an employee specifically engaged as a result
of an employee proceeding on adoption
leave.
(bb) Before an employer engages a replacement employee die employer shall inform that person of the temporary nature
of the employment and of the rights of
the employee who is being replaced,
(cc) Before an employer engages a person to
replace an employee temporarily promoted or transferred in order to replace
an employee exercising rights under this
subclause, the employer shall inform
that person of the temporary nature of
the promotion or transfer and of the
rights of the employee who is being
replaced.
(dd) Nothing in this subclause shall be
construed as requiring the employer to
engage a replacement employee.
(4) PART TIME WORK
(a) (i) Definitions
For the purposes of this subclause:
(aa) "Male employee" means an employed
male who is caring for a child bom of
his spouse or a child placed with the
employee for adoption purposes,
(bb) "Female employee" means an employed female who is pregnant or is
caring for a child she has borne or a
child who has been placed with her for
adoption purposes.
(cc) "Spouse" includes a de facto spouse,
(dd) "Former position" means the position
held by a female or male employee
immediately before proceeding on leave
or part time employment under this
subclause whichever first occurs or, if
such position no longer exists but there
are other positions available for which
the employee is qualified and the duties
of which he or she is capable of
performing, a position as nearly comparable in status and pay to that of the
position first mentioned in this definition.
(ee) "Continuous service" means service
under an unbroken contract of employment and includes:
(I) any period of leave taken in accordance with this clause;
(II) any period of part time employment worked in accordance with
this clause; or
(III) any period of leave or absence
authorised by the employer or by
the award.
(ii) Entitlement
With the agreement of the employer:
(aa) A male employee may work part time
in one or more periods at any time from
the date of birth of the child until its
second birthday or, in relation to adoption, from the date of placement of the
child until the second anniversary of the
placement.
(bb) A female employee may work part time
in one or more periods while she is

pregnant where part time employment
is, because of the pregnancy, necessary
or desirable.
(cc) A female employee may work part time
in one or more periods at any time from
the seventh week after the date of birth
of the child until its second birthday,
(dd) In relation to adoption a female employee may work part time in one or
more periods at any time from the date
of the placement of the child until the
second anniversary of that date.
(iii) Return to Former Position
(aa) An employee who has had at least
twelve months continuous service with
the employer immediately before commencing part time employment after the
birth or placement of a child has, at the
expiration of the period of such part
time employment or the first period, if
there is more than one, the right to return
to his or her former position,
(bb) Nothing in subparagraph (aa) hereof
shall prevent the employer from permitting the employee to return to his or her
former position after a second or subsequent period of part time employment.
(iv) Pro Rata Entitlements
Subject to the provisions of this subclause
and the matters agreed to in accordance with
paragraph (viii) hereof, part time employment shall be in accordance with the provisions of this award which shall apply pro
rata.
(v) Part time Work Agreement
(aa) Before commencing a period of part
time employment under this subclause
the employee and the employer shall
agree:
(I) that the employee may work part
time;
(II) upon the hours to be worked by the
employee, the days upon which
they will be worked and commencing times for the work;
(III) upon the classification applying to
the work to be performod; and
(IV) upon the period of part time employment
(bb) The terms of this agreement may be
varied by consent.
(cc) The terms of this agreement or any
variation to it shall be reduced to writing
and retained by the employer. A copy of
the agreement and any variation to it
shall be provided to the employee by the
employer.
(dd) The terms of this agreement shall apply
to part time employment
(vi) Tbrmination of Employment
(aa) The employment of a part time employee under this clause, may be terminated in accordance with the provisions
of this award but may not be terminated
by the employer because the employee
has exercised or proposes to exercise
any rights arising under this clause or
has enjoyed or proposes to enjoy any
benefits arising under this clause,
(bb) Any termination entitlements payable to
an employee whose employment is
terminated while working part time
under this clause, or while working full
time after transferring from part time
under this clause, shall be calculated by
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reference to the full time rate of pay at
the time of termination and by regarding
all service as a full time employee as
qualifying for a termination entitlement
based on the period of full time employment and all service as a part time
employee on a pro rata basis.
(vii) Extension of Hours of Work
An employer may request, but not require, an
employee working part time under this clause
to work outside or in excess of the employee's ordinary hours of duty provided for
in accordance with paragraph (viii) hereof.
(viii) Nature of Part time Work
The work to be performed part time need not
be the work performed by the employee in
his or her former position but shall be work
otherwise performed under this award.
(ix) Inconsistent Award Provisions
An employee may work part time under this
clause notwithstanding any other provision
of this award which limits or restricts the
circumstances in which part time employment may be worked or the terms upon which
it may be worked including provisions:
(aa) limiting the number of employees who
may work part time;
(bb) establishing quotas as to the ratio of part
time to full time employees;
(cc) prescribing a minimum or maximum
number of hours a part time employee
may work; or
(dd) requiring consultation with, consent of
or monitoring by a union;
and such provisions do not apply to part time
work under this clause.
(x) Replacement Employees
(aa) A replacement employee is an employee specifically engaged as a result
of an employee working part time under
this subclause.
(bb) A replacement employee may be employed part time. Subject to this paragraph, paragraphs (v), (vi), (vii), (viii),
(ix) and (xii) of this subclause apply to
the part time employment of replacement employees.
(cc) Before an employer engages a replacement employee under this paragraph,
the employer shall inform that person of
the temporary nature of the employment
and of the rights of the employee who
is being replaced.
(dd) Unbroken service as a replacement
employee shall be treated as continuous
service for the purposes of subparagraph
(i)(ee) hereof.
(ee) Nothing in this subclause shall be
construed as requiring the employer to
engage a replacement employee.
APPENDIX 5
KEY PERFORMANCE INDICATORS
1. Key Performance Indicators (KPI's) will form the basis
of determining the quantum of productivity based wage
increases during the term of the Agreement, ie "KPI
Payments".
The KPI Payments will be either 1% or 2% or 3%, or 4%
depending on performance against pre-determined KPI
targets.
The first KPI payment will be effective from 12 months
after the date of the Agreement, the second 12 months after
that, the third 12 months after the second. The KPI targets
apply to the 12 months immediately preceding each KPI
Payment, ie to the nearest whole accounting period.
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2. Separate KPI's will apply to each of the four main work
sections at Balcatta, ie the Factory, the Distribution Centre,
the Van Sales section and the Refrigeration section.
3. The KPI for the Factory for the first 12 months will be:
Product Wastage in $ total 12 months „ 100
Raw Materials in $ total 12 months
1
Where Product Wastage is defined as:
The variance between the value of Mix issued and the
standard value of Mix; less the value of any Rework
used in Mix; plus the variance between the value of
Additives issued and the standard value of Additives;
plus the variance between the value of Packaging
issued and the standard value of Packaging; plus the
value of Stock Losses and Damaged Stock in the Raw
Material Store; plus the value of Production Dumped
ie finished goods written off for quality reasons.
4. The KPI targets for the Factory for the first 12 months
will be:
Wastage KPI
1% KPI Payment
KPI 4.25% or below
(Note *)
2% KPI Payment
KPI 3.75% or below
3% KPI Payment
KPI 3.25% or below
4% KPI Payment
KPI 2.75% or below
Note *—1% is the minimum KPI Payment which will be
made, even if the KPI target of 4.25% Wastage is not
achieved.
In achieving the foregoing KPI targets employees must
also ensure that products that are manufactured are in
accordance with quality specifications.
5. The KPI for the Distribution Centre for the first 12
months will be a weighted productivity measure of the Total
Cartons Handled per Labour Hour. The KPI is a composite
measure developed from the cartons handled per labour hour
for three separate work sections, adjusted by a weighting
factor which takes into account the different capacity of the
three sections to handle carton throughput.
The three work sections in the Distribution Centre are:
Full Pallet Receivals and Despatch (Team 1); Ice Cream
Palletising (Team 2); and Carton Order Picking/Despatch
(Tbam 3).
The weighting factors are: Tbam 1 16.7%; Team 2 33.0%;
and Tbam 3 100%.
The calculation of the KPI is as follows:
KPI =
Tbam 1 Total Cartons Handled 12 months ^ 157%
Tbam 1 Total Paid Labour Hours 12 months
plus
Team 2 Total Cartons Handled 12 months x
Team 2 Total Paid Labour Hours 12 months
plus
Team 3 Total Cartons Handled 12 months .. jqo0%
Team 3 Total Paid Labour Hours 12 months
6. The KPI targets for the Distribution Centre for the first
12 months will be:
1% KPI Payment
KPI index 210.5 or more
(Note *)
2% KPI Payment
KPI index 215.9 or more
3% KPI Payment
KPI index 221.7 or more
4% KPI Payment
KPI index 228.1 or more
Note *—1% is the minimum KPI Payment which will be
made, even if the KPI index target of 210.5 is not achieved.
7. The KPI's and KPI targets for the Van Sales section
and the Refrigeration section have not been finalised at the
date of this Agreement and are therefore not specified in this
Appendix. The KPI's for these sections will be agreed
within one month of the date of the Agreement.
8. The first KPI payment will provide for the same wage
increase to all employees covered by this Agreement, based
on an averaging of the performance against each of the four
main work sections, weighted by the proportion of the total

paid labour hours in each section based on the four months
ended October 1993.
The calculated weighting proportions are:
• Factory
66.6%
• Distribution Centre
21.1%
• Van Sales
7.6%
• Refrigeration
4.7%
100%
The formula for calculation of the first KPI payment will
therefore be:
KPI payment =
Calculated Factory KPI Payment x 66.6%
plus
Calculated Distribution Centre KPI Payment x 21.1% plus
Calculated Van Sales KPI Payment x 7.6%
plus
Calculated Refrigeration KPI Payment x 4.7%.
9. The KPTs and KPI targets for the second and third
years of the Agreement will be agreed between the Company
and the employees through the SQP Consultative Committee at least one month prior to the expiry of the first and
second year of the Agreement respectively.
10. Notwithstanding subclause (9) above, the making of
any KPI Payments at the end of the second and third years
over and above the guaranteed minimum KPI Payment of
1% will be dependent upon sustaining the levels of
performance in the four KPTs which applied in the first year
of the Agreement, at levels equal to or better than those
which applied for the calculation of the first year's KPI
Payment.
11. SQP teams will be established to monitor KPI
performance against targets for each of the work sections,
to develop and implement appropriate feedback mechanisms
to the employees, and to report to the SQP Consultative
Committee on a quarterly basis.
12. The Company will have audited the computations
associated with the KPI Payments on an annual basis by
independent qualified auditors.
THIS AGREEMENT is executed by:
THE COMMON SEAL of
PETERS (WA) LIMITED (A.C.N. 008 668 602)
was affixed hereto in the presence of:
Director/Secretary
Date
Director
Signed on behalf of the
FOOD PRESERVERS UNION of
WESTERN AUSTRALIA, UNION OF WORKERS
by:

Secretary
Name (Please Print)
Date
Signed on behalf of the
TRANSPORT WORKERS UNION OF
AUSTRALIA, INDUSTRIAL UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH by:
Secretary
Name (Please Print)
Date

PIONEER CONCRETE (WA) PTY LTD BUNBURY
QUARRY (ENTERPRISE BARGAINING)
AGREEMENT 1994
No. AG 28 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Pioneer Concrete (WA) Pty Ltd
and
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers.
No. AG 28 of 1994.
Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise
Bargaining) Agreement 1994.
COMMISSIONER A.R. BEECH.
16 May 1994.
Order.
HAVING heard Mr J. Uphill on behalf of the Applicant and
Mr M. Busby on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Pioneer Concrete (WA) Pty Ltd Bunbury
Quarry (Enterprise Bargaining) Agreement 1994 be
registered as an industrial agreement in accordance
with the following Schedule with effect from the first
pay period commencing on or after the 13 th day of May
1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Secretary
Schedule.
Name (Please Print)
Date
Signed on behalf of the
AUSTRALIAN ELECTRICAL, ELECTRONICS.
FOUNDRY AND ENGINEERING UNION,
WESTERN AUSTRALIAN BRANCH by:
Secretary
Name (Please Print)
Date
Signed on behalf of the
METAL AND ENGLNEERING WORKERS
UNION, WESTERN AUSTRALIAN BRANCH by:

1.—Tide.
This Enterprise Agreement shall be referred to as the
Pioneer Concrete (WA) Pty Ltd Bunbury Quarry (Enterprise
Bargaining) Agreement 1994.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

2.—Arrangement.
Title
Arrangement
Scope and Parties to this Agreement
Relationship to Parent Award
Single Bargaining Unit
Aims and Objectives of the Agreement
Wages
Agreed Productivity Improvements
Measuring Productivity Improvements
Commitments
Term of Agreement

12.
13.
14.
15.

Dispute Resolution Procedure
No Further Claims
Not To Be Used As A Precedent
Signatories to this Agreement

3.—Scope and Parties to this Agreement.
(1) This Agreement shall apply to and be binding on
Pioneer Concrete (WA) Pty Ltd ("the Company") and all
the employees engaged in or in connection with the
Company's Bunbury Quarry operations.
(2) This Agreement shall also be binding upon The
Australian Workers' Union, West Australian Branch, Industrial Union of Workers.
(3) The parties will oppose any applications by other
parties to be joined to this agreement
4.—Relationship to Parent Award.
(1) This Agreement shall be used and interpreted wholly
in connection with the Quarry Workers' Award, 1969 No.
13 of 1968.
(2) Where there is any inconsistency between this
Agreement and the Award, this Agreement shall prevail to
the extent of any inconsistency.
5.—Single Bargaining Unit.
(1) In accordance with the State Wage Decision in
January 1992 (72 WAIG 191) the employees and the
Company have formed a Single Bargaining Unit in respect
to the Bunbury quarry operations.
(2) The Single Bargaining Unit will ensure that the
framework of this Agreement is adhered to by regularly
conferring with the company through the meeting of the
Consultative Committee.
(3) The Single Bargaining Unit will assist in the
implementation of measurements, that are designed to
improve the efficiency and productivity of this Agreement,
that have been agreed to by the parties.
6.—Aims and Objectives of the Agreement.
(1) The purpose of entering into an Enterprise Bargaining
Agreement is to increase the productivity, efficiency and
flexibility of the Bunbury quarry to ensure the Company
remains competitive within the quarrying industry.
(2) The Company remains committed to the continual
training of all quarry personnel so that their skills' base can
be enhanced, and to provide an environment in which these
new skills can be utilised and recognised to the satisfaction
of individual employees.
(3) Furthermore, the Company recognises the need to
improve occupational health and safety for all employees
and is therefore committed to the development and
implementation of health and safety initiatives. This
Agreement provides for the participation of all employees
in these initiatives in order that the quarry will become a
safer working environment
7.—Wages.
(1) The wage rates to apply pursuant to this Agreement
are as follows:
Award
Level
Current
5%
Proposed
Rate
Increase
Rate
$
$
$
Quarry Workers
5
378.60
18.93
397.53
4
392.60
19.63
412.23
3
407.80
20.39
428.19
2
417.50
20.88
438.38
1
422.00
21.10
443.10
(2) The rates prescribed in this clause are inclusive of all
industry and leading hand allowances.
(3) The increase prescribed in this clause shall operate
with effect from the first pay period commencing on or after
13th May 1994.

8.—Agreed Productivity Improvements.
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid
by electronic funds transfer into the employees' nominated
financial institution account.
(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any
plant or machinery for the purpose of optimising
productivity and efficiency. This would apply in
situations of employee absenteeism or to relieve
employees during rest periods and meal breaks.
(b) It is not the intention of the Company to reduce
ordinary or overtime earnings for employees,
however the parties acknowledge the importance
of keeping plant and machinery working within
the scope of operating hours.
(3) Immediate Starts
(a) The employees will ensure that they are on their
machines or at their place of work by their
designated start times.
(b) The Company may require one employee to start
work half an hour earlier to ensure the preparation
of machines and plant for a prompt start.
(4) Annual Leave
Accrual of annual leave will be reduced to twenty days
or less within 12 months of this Agreement taking effect.
(5) Absence through sickness
(a) The Consultative Committee has agreed that
management/employees work together to achieve
a significant reduction in absenteeism through
sickness.
(b) A target of 7 days (per single/double sickness
days) has been agreed by the Committee, and
employees commit to achieving this target
(c) Normal award provisions will apply in that any
employee will be required to produce a doctor's
certificate after having had two days off in the 12
month period without producing a certificate.
Genuine sickness (eg broken arm) would not be
included in this annual target of 7 days.
(6) Occupational Health and Safety
The parties to this Agreement recognise the need to
improve the occupational health and safety of the workplace
by reducing lost time injuries to 0 per year through the
implementation of health and safety improvement programs.
9.—Measuring Productivity Improvements.
The parties to this Agreement are committed to improving
productivity over the life of this Agreement from a current
rate of 13 tonnes per man hour to 14.
This will be achieved through the successful implementation of Clause 8.—Agreed Productivity Improvements, of
this Agreement.
10.—Commitments.
The Company recognises that employee contribution is
essential to improved performance and therefore accepts
those commitments by employees to work towards agreed
targets as sincere and in the overall interest of increasing
productivity and efficiency for the collective benefit of the
Company and its workforce.
Furthermore, the Company maintains a commitment to
multi-skilling and training so that employees can improve
their skills base, develop a career within the mining industry
and have greater job satisfaction.
All employees will agree to carry out any tasks which may
or may not involve the use of tools, plant and equipment,
within their skills, competency or training as directed by the
Company.
11.—Term of Agreement.
This Agreement shall remain in force for 12 months from
the date of 13th May 1994.
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12.—Dispute Resolution Procedure.
The following procedure for settling disputes and grievances will be followed by the parties at Bunbury quarry:
(1) The matter shall first be discussed by the
employee or shop steward with his/her foreman or
supervisor.
(2) If not settled, the matter shall be discussed
between the accredited union representative and
the other appropriate officer of the Company.
(3) If not settled, the entire dispute shall be documented, and then further discussions between the
Union Secretary or other appropriate official of
the Union, and the appropriate representative of
the Company shall occur.
(4) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations
Commission.
(5) Throughout the above procedures, work shall
continue normally, on the understanding that there
is to be no other action, including strikes, work
bans, nor variations to work practices.
(6) It is understood that reasonable time is to be given
for subclauses (1) to (4) hereof to be finalised.
13.—No Further Claims.
It is a condition of this Agreement that the parties will not
seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage
Case Principles.
14.—Not to Ik used as a Precedent.
It is a condition of this Agreement that the parties will not
seek to use the terms contained herein as an example or
precedent for other Enterprise Agreements whether they
involve Pioneer Concrete (WA) Pty Ltd or not.
15.—Signatories to this Agreement.
Peter Hogan On behalf of Pioneer Concrete (WA) Pty
Ltd.
R. Blewett
On behalf of The Australian Workers'
Union, West Australian Branch, Industrial
Union of Workers.
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2. That the attached Schedule not be published in the
Western Australian Industrial Gazette.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

W.A. CEILING INDUSTRIES AGREEMENT
No. AG 10 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Builders' Labourers' Federated
Union of Workers—Western Australian Branch;
The Operative Plasterers and Plaster Workers
Federation of Australia (Industrial Union
of Workers) Western Australian Branch
and
W.A. Ceiling Industries.
No. AG 10 of 1994.
W.A. Ceiling Industries Industrial Agreement.
COMMISSIONER A.R. BEECH.
2 June 1994.
Order.
HAVING heard Mr G. Giffard on behalf of the Applicants
and Mr A. Simmonds and Mr P. Richardson on behalf of the
Respondent, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That the W.A. Ceiling Industries Industrial Agreement be registered as an industrial agreement in
accordance with the following Schedule on and from
the date hereof.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.

TURBINE COMPONENTS AUSTRALIA PTY LTD
REDUNDANCY AGREEMENT No. AG 29 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Thrbine Components Australia Pty Ltd
and
Australian Electrical, Electronics, Foundry
and Engineering Union (Western Australian
Branch).
No. AG 29 of 1994.
Thrbine Components Australia Pty Ltd
Redundancy Agreement.
COMMISSIONER A.R. BEECH.
16 May 1994.
Order.
HAVING heard Ms L. O'Farrell on behalf of the Applicant
and Mr N. Hodgson on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
1. That the Thrbine Components Australia Pty Ltd
Redundancy Agreement be registered as an
industrial agreement in accordance with the
attached Schedule on and from the 7th day of
February 1994.

1.—Title.
This agreement will be known as the W.A. Ceiling
Industries Industrial Agreement.
2.—Arrangement
Tide
Arrangement
Scope and Parties to this Agreement
Provisions of this Agreement
Aims and Objectives of the Agreement
Efficiency Increases
Measuring Productivity Improvements
Term and Renewal of Agreement
Tradesmen/Labourer Ratios
Allowances
Dispute Settlement Procedure
Safety Dispute Resolution
Skills Enhancement and Training
First On Last Off
Overtime
Company Based Incentive Scheme
Superannuation Scheme Contributions
Redundancy Fund
No Extra Claims
Consultation
Signatories to the Agreement
3.—Scope and Parties to this Agreement.
(1) This agreement shall apply to and be binding on W.A.
Ceiling Industries (the company) and all its employees
whose employment is covered by the Building Trades
(Construction) Award 1987 (the award).
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
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(2) This agreement shall also be binding upon the
following organisations of employees:
(a) The Australian Builders' Labourers' Federated
Union of Workers—Western Australian Branch
(b) The Operative Plasterers and Plaster Workers
Federation of Australia (Industrial Union of
Workers) Western Australian Branch.
4.—Provisions of this Agreement.
(1) The provisions of this agreement are in addition to
entitlements specified in the relevant award and where there
is inconsistency the agreement shall prevail except that
nothing in this agreement will have the effect of reducing
the award payments or benefits.
(2) Reference to singular shall include plural and
reference to male shall include female, as appropriate.
5.—Aims and Objectives of the Agreement.
The objectives of this agreement are to:
(1) Increase the efficiency of the company by the
effective utilisation of the skills and commitment
of the employees of the company.
(2) Improve the living standards, job satisfaction and
continuity of employment of the company's
employees.
(3) Develop best practice standards that are internationally recognised based upon a culture of
opportunity, continuous learning and improvement through training.
(4) Ensure that increases in efficiency on the job are
implemented in such a way as to ensure that health
and safety standards in the industry are maintained.
(5) Provide a mechanism by which disputes can be
resolved quickly and in a manner which shall
avoid lost time.
6.—Efficiency Increases.
(1) The parties to this agreement are committed to
ensuring that the measures contained in this agreement lead
to real gains in efficiency.
(2) The increases shall be:
(a) 2.5% of the relevant award rate payable from 1st
August 1993.
(b) A further three instalments of 2.5% on the first pay
period on or after the following dates:
1 February 1994
1 August 1994
1 February 1995.
(3) The increases in subclause (2) hereof are to be the only
wage increases allowable except where the annualised
National Consumer Price Index or a National Wage Case
award exceeds the increases prescribed in this clause.
(4) It is further agreed that employees will either receive
the increases set out in subclause (2) hereof or the increases
that may be provided for in subclause (3) hereof, but not
both.
7.—Measuring Productivity Improvements.
As a prerequisite to the payment of the increases
prescribed in Clause 6.—Efficiency Increases to all employees covered by this agreement, the efficiency measures in
this agreement shall be satisifed.
8.—Term and Renewal of Agreement.
(1) This agreement shall come into operation from 1st
August 1993 and shall remain in force for a period of two
years unless otherwise terminated or extended in accordance
with this agreement.
(2) Any party may terminate the agreement provided three
months' notice has first been given in writing. In the event
of a fundamental breach the period of notice shall be one
month.
(3) The parties agree to commence discussions on the
terms and conditions of any future agreement three calendar
months prior to the expiration of this agreement.
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9.—^Tradesmen/Labourer Ratio.
(1) It is recognised that there is an important role for
labourers in the company and it is agreed that they will be
utilised in the company.
(2) No fixed ratios are established by this agreement as
the number of labourers will be determined on an as needs
basis on the site, where there is any disputation in relation
to this subclause the matter shall be processed in accordance
with the general principles and procedures specified in
Clause 11.—Dispute Settlement Procedure.
(3) Tradesmen may handle materials and gear within a
reasonable vicinity of their work area.
10.—^Allowances.
(1) Wall and Ceiling Allowance
(a) An on site allowance of 80 cents per hour, all
purpose, shall apply to all sites whose tender
closing date is prior to 1st September 1993. This
allowance will absorb and be in lieu of the
Structural Frame Allowance.
(b) An on site allowance of $1.00 per hour all purpose
shall apply to all sites which have a tender closing
date that is on or after 1st September 1993. This
allowance will be in lieu of the Structural Frame
Allowance and the allowance prescribed in paragraph (l)(a) hereof.
(2) Mineral Fibre Tile Allowance
(a) An allowance of $1.50 per hour shall be paid to
employees required to handle or install tiles
containing mineral fibres. It shall be a requirement
of this agreement that the employees in receipt of
this allowance wear the appropriate personal
protective equipment and have been trained in the
proper fitting, use and maintenance of that
equipment.
(b) The allowance prescribed in paragraph (2) (a)
hereof shall be in lieu of those allowances
prescribed in the award or other site agreements.
(c) All of the provisions of paragraph (2)(a) hereof
will be reviewed prior to the expiry of this
agreement and such review shall include complete
re-appraisal of the need to wear personal protective equipment. No allowance is payable if
person^ protective equipment is not required.
11.—Dispute Settlement Procedure.
When a matter of concern arises on a construction site the
parties commit themselves to endeavour to resolve any
disputes including demarcation issues internally and without
recourse to industrial action.
(1) In the first instance an employee should submit a
request concerning a work related issue to his/her immediate
team co-ordinator or supervisor.
(2) If the matter cannot be resolved at this stage the
employee shall raise the matter with his/her union delegate,
who shall submit the issue to the employee's supervisor.
(3) If not settled at this stage, the delegate and the relevant
union organiser may submit the matter to the senior
company supervisor for consideration.
(4) If not settled at this stage, the matter will be placed
in the hands of the company's senior management and the
state secretary of the relevant union or his/her nominee.
(5) If the issue still exists after the abovementioned
processes have been carried out, then the matter shall be
referred to the Western Australian Industrial Relations
Commission for determination. The decision of the Western
Australian Industrial Relations Commission will be accepted by all parties subject to legal rights of appeal.
(6) Whilst the above procedures are being followed work
shall continue as it was prior to the issue occurring. No party
shall be prejudiced by the final settlement, as a consequence
of continuance of work in accordance with this clause.
12.—Safety Dispute Resolution.
(1) It is agreed the company and their employees have a
responsibility to ensure that workplaces are safe and that
employees are not exposed to hazards.

(2) In the event of any disagreements on the necessity to
carry out any safety measure or modify, reinforce or
reinstate any safety device whatsoever, the procedures set
out in this clause shall be adopted.
(3) No person shall dismiss a safety complaint. Any
complaint should be referred to the company's safety officer
or workers' safety representative to be dealt with in
accordance with the following procedures:
(a) Where any employee becomes aware of an unsafe
situation, that employee shall immediately notify
the company's safety officer or the workers'
safety representative.
(b) The company's safety officer and the woricers'
safety representative shall take immediate action
to have the unsafe situation rectified.
(4) Should the company's safety officer consider that no
safety precautions are necessary, he/she shall notify the
workers' safety representative accordingly as soon as
possible.
(5) Where there is disagreement on the ruling of the
company's safety officer, the company's safety officer will
arrange for the immediate transfer of any employee from the
disputed area.
(6) Should the company's safety officer be of the opinion
that no action is necessary and the employees' safety
representative disagrees with that decision, an appropriate
inspector from the Department of Occupational Health,
Safety and Welfare (DOHSWA) shall be requested to
undertake an inspection of the disputed area for the purpose
of resolving any such matter.
(7) If disagreement still exists the chief inspector
construction branch of DOHSWA or his/her nominee shall
be called in to assist in the resolution of the dispute.
(8) Whilst the above procedure is being followed, there
shall be no stoppage of work in respect of the matter being
considered, except in the area alleged to be unsafe.
(9) It is accepted that safety considerations to override
normal work practices and depending on the degree of
potential risk to persons on the job, or the general public,
can override normal demarcation practices.
13.— Skills Enhancement and Training.
(1) The parties recognise the need to adopt a "total trade"
concept for training and skills acquisition to meet the current
and future requirements of the industry and where appropriate to provide a career path for employees in the wall and
ceiling industry.
To this end the parties reaffirm their commitment to
training and agree that training and retraining of both the
workforce and supervision will occur on an ongoing basis.
(2) Mature adult employees may be trained, initially as
labourers and then in the skills of a tradesperson through a
structured improver system which will be recognised by the
industry.
(3) It is agreed that the parties will participate in a training
committee consisting of industry representatives from
employees, unions, management and the Association of
Wall and Ceiling Contractors of Western Australia which
will meet regularly to develop, subject to agreement, a
structured training programme, its method of delivery and
appropriate funding.
(4) It is agreed that safety training will be an important
component in the structured training programme.
14.—First on Last Off.
(1) The parties agree that continuity of employment is
desirable wherever possible, and that where it is not
possible, employees shall be retrenched in order of seniority.
(2) When applying the "first on last off" principle it is
agreed, subject to the caveat of "all things being equal",
that it is intended to be applied on a state company basis
rather than a site by site basis.
(3) It is recognised that from time to time instances may
arise where the employee's individual skills may require a
variation to this agreement.

(4) Where there is any disagreement as to the application
of this principle the matter shall be processed in accordance
with Clause 11.—Dispute Settlement Procedure.
15.—Overtime.
(1) The allocation of overtime shall be at the employer's
prerogative provided that the employer shall not adversely
or unreasonably discriminate against any employees.
(2) The practice of "one in all in" shall Ire eliminated.
(3) An overtime roster may be introduced by the employer
in conjunction with the employees.
16.—Company Based Incentive Scheme.
(1) The company may negotiate incentive schemes which
will not affect the terms of this agreement. These incentive
schemes must ensure that the award provides the base safety
net and that all workers on site have the opportunity to share
in the proposed scheme.
(2) Once negotiated bonus based incentive schemes will
be submitted to the union prior to its implementation for
confirmation that the relevant award requirements have been
satisfied.
17.—Superannuation Scheme Contributions.
(1) The status quo shall be maintained throughout the
term of this agreement in respect of payments for superannuation irrespective of whether such payments have been made
pursuant to a state or federal award.
(2) In the event of the trustees of the superannuation fund
approving an increase then such increase shall become
effective as prescribed by the relevant award and the
trustees.
18.—Redundancy Fund.
The status quo shall be maintained throughout the term
of the agreement in respect of payments for redundancy
irrespective of whether such payments have been made
pursuant to a state or federal award or a state based
construction industry redundancy fund.
19.—No Extra Claims.
It is a condition of this agreement that the parties will not
seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage
Case Principles.
20.—Consultation.
In relation to general industry matters not otherwise
provided for in this agreement the union recognises the role
of the Association of Wall and Ceiling Contractors of
Western Australia (the Association) and shall consult with
the Association on matters of industry wide significance.
21.—Signatories to the Agreement.
Signed on behalf of: W.A. Ceiling Industries
A.F. Simmonds
G.T. Giffard (Wimess)
Signed on behalf of: The Operative Plasterers and Plaster
Workers Federation of Australia (Industrial Union of
Workers) Western Australian Branch
K. Reynolds
G.T. Giffard (Witness)
Signed on behalf of: The Australian Builders' Labourers'
Federated Union of Workers—Western Australian Branch
K. Reynolds
G.T. Giffard (Witness)
Dated this 14th day of February 1994.

WESTON MILLING (WA) TRANSPORT WORKERS
PRODUCTIVITY BARGAINING AGREEMENT
No. AG 001 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Weston Milling—WA Branch—A Division of George
Weston Foods Limited
and
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch.
No. AG 001 of 1994.
Weston Milling (WA) Transport Workers Productivity
Bargaining Agreement
COMMISSIONER S.A. KENNEDY.
24 May 1994.
Order.
HAVING heard Mr I. Uphill on behalf of the Applicant and
Mr A. Waddell on behalf of the Respondent, now therefore
I the undersigned, pursuant to the powers conferred by the
Industrial Relations Act 1979, do hereby order—
That the agreement between the parties in the terms
of the following schedule be registered as an industrial
agreement with effect on and from the 3rd day of May
1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.
Schedule.
1.—Title.
This Agreement shall be known as the "Weston Milling
(WA) Transport Workers Productivity Bargaining Agreement" (hereinafter "the Agreement").
1A.—State Wage Principles December 1993.
It is a condition of this Agreement that any variation to
its terms on or from the 24th day of December, 1993,
including the Arbitrated Safety Net Adjustment of up to
$8.00 per week, shall not be made except in compliance with
the Principles set down by the Commission in the Reasons
for Decision in Matter No. 1457 of 1993.
2.—Arrangement.
1. Title
1A. State Wage Principles December 1993
2. Arrangement
3. Area and Scope
4. Incidence and Parties Bound
5. Aims and Objectives
6. Date and Period of Operation
7. Relationship to Parent Award
8. Single Bargaining Unit and the Workplace Consultative Committee
9. Measures to Achieve Gains in Productivity,
Efficiency and Flexibility
10. Wages
11. Commitments
12. Avoidance of Industrial Disputes
13. Monitoring and Renewal of Agreement
14. Endorsement of Agreement
3.—Area and Scope.
The area and scope of this Agreement is the same as that
prescribed in the Transport Workers (General) Award No.
10 of 1961 as it applied to the employees of Weston Milling
(WA) on 3 May 1994.
4.—Incidence and Parties Bound.
This Agreement shall apply to and be binding on Weston
Milling—WA Branch—a division of George Weston Foods
Limited ACN 008 429 632, 6 Noble Street, Kewdale, WA
6105 ("the Company"); the Transport Workers' Union of
Australia, Industrial Union of Workers, Western Australian
Branch ("the TWU") and all persons employed by the

Company who are members or are eligible to be members
of the TWU and who were bound by the terms and
conditions of the Transport Workers (General) Award No.
10 of 1961 ("the Award") as at 3 May 1994.
5.—Aims and Objectives.
(1) The common objectives of the parties are to improve the
efficiency and productivity performance levels at the Kewdale
site with the aim of increased profitability for the Company on
the one hand and the aim of creating more interesting,
rewarding and better paid jobs for employees on the other.
(2) There is acceptance by the parties that some changes
have already taken place at the site that have led to
improvements in productivity and efficiency. Nonetheless,
the implementation of the Agreement at the site will further
assist in achieving these objectives by identifying and
implementing additional changes to current work practices
through work place consultation which will lead to—
(a) Improved customer service and satisfaction;
(b) Improved product quality;
(c) Increased productivity and a reduction in costs
through:
(i) Flexible work practices designed to achieve
a more efficient use of time, materials and
equipment;
(ii) Reorganisation of employee duties to meet
with the changing needs of the organisation;
(iii) Ongoing structured training and re-education
to bring about the upgrading of skills and
reclassification which enables increased
work force flexibility and a higher level of
employee responsibility and involvement.
(3) The parties acknowledge that the process of consultative procedures implemented at the site will be enhanced by
the Agreement which is an important step in the implementation of the process of continuous improvement.
(4) The parties jointly recognise the need to establish
production or process "norms", that is, a recognised level of
productive and efficient operation standards for each site. This
will enable the parties at the site to establish a Productivity
Measurement Matrix which will quantify future productivity
improvements against the "norm" and assist in determining the
basis of further wage increases which will be paid as a
consequence of genuine productivity improvements.
(5) The parties jointly recognise the need to establish
production or process "norms", that is, a recognised level of
productive and efficient operation standards for each site. This
will enable the parties at the site to establish a Productivity
Measurement Matrix which will quantify future productivity
improvements against the "norm" and assist in determining the
basis of further wage increases which will be paid as a
consequence of genuine productivity improvements.
6.—Date and Period of Operation.
This agreement shall operate from the beginning of the
first pay period commencing on or after 3 May 1994 and
shall remain in operation for a period of two years.
7.—Relationship to Parent Award.
(1) This Agreement shall be read and interpreted wholly
in conjunction with the Award.
(2) Where there is any inconsistency between this
Agreement and the Award, this Agreement shall prevail to
the extent of any inconsistency.
8.—Single Bargaining Unit and the Workplace Consultative
Committee.
(1) The employees and the union covered by this
agreement have formed a Single Bargaining Unit ("SBU")
in accordance with the requirement of the Western Australian State Wage Decision of 24 December 1993.
(2) For the purpose of consultation on the implementation
of the aims and objectives of the Agreement arising from
the SBU negotiations a single Workplace Consultative
Committee ("WCC") has been established covering both
the Company's Kewdale and Northam sites.
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(3) Any dispute arising from implementation of the aims
and objectives of the Agreement that cannot be resolved by
consultation of the WCC shall be processed in accordance
with Steps 4 and onwards of Clause 12.—Avoidance of
Industrial Disputes of this Agreement, where the WCC will
be read in substitution for the references to site parties.
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(bb) an employee has been "called back" to
work on two or more occasions and one
of the call backs occurs within ten hours
of finishing their normal day or shift and
another call back occurs more than ten
hours after finishing their normal day or
shift;
the minimum time off available to the
employee after the completion of such work
shall be ten hours.
(ii) Greater flexibility in arranging starting times
within the spread of hours prescribed by the
award with a view to:
(aa) Avoiding unnecessary overtime.
(bb) Co-ordinating the working horns of
different sections of the workforce
whose tasks and responsibilities interact.
(cc) Meeting the delivery requirements of
customers.
(3) Stage Three
(a) Stage Three of the Agreement will follow the
implementation of Stage One and Stage Two and
involves the establishment of a Productivity
Measurement Matrix for the organisation and the
ongoing introduction of measures designed to
achieve continuous improvement resulting in real
and demonstrable gains in productivity, efficiency
and flexibility. The changes will be identified and
implemented by the Company following consultation with the WCC.
(b) The WCC will review the Productivity Measurement Matrix at the end of each six monthly
measurement period prescribed by Stage 3 of
Clause 10.—Wages of this Agreement with a view
to ensuring its quality, accuracy and effectiveness
as a monitoring tool.
Ongoing changes to conditions of employment
flexibility can be agreed upon by the WCC and
implemented under either:
(i) The "flexibility" clauses of the Transport
Workers (General) Award No. 10 of 1961; or
(ii) In accordance with the appropriate statutory
mechanisms prescribed by Western Australian legislation.

9.—Measures to Achieve Gains in Productivity, Efficiency
and Flexibility.
There are three stages agreed upon between the parties
designed to achieve the targeted aims and objectives of the
Agreement.
(1) Stage One
Stage One involves the ongoing implementation and
maintenance of a number of previously agreed flexibilities
and changes introduced since October 1991 which are set
out below:
(a) Kewdale Warehouse Site
(i) Loads are pre-assembled.
(ii) Tanker trailers are being serviced while flour
is being unloaded.
(b) General
General co-operation of staff during the mill
reconstruction at Northam and the move to the
Kewdale site.
(2) Stage Two
Stage Two of the Agreement involves the introduction of
the following further specific changes to work practices at
the sites:
(a) Kewdale Warehouse Site
(i) Better planning in the taking of Rostered
Days Off to meet the needs of the establishment—these changes to be introduced by
agreement between the Company and the
employee or employees concerned.
(ii) Payment of wages by Electronic Funds
Transfer.
(iii) Delivery track drivers to give general assistance to other employees during non-driving
times.
(b) General
(i) The minimum time off between work on one
day or shift and the ordinary hours of work
on the next day or shift shall be reduced from
ten hours to eight hours, provided that in
circumstances where:
(aa) an employee has been required to work
a double shift (other than to cover for
another employee's absence); or

10.—Wages.
The Agreement provides remuneration increases to reflect
the three stages of gains achieved under Clause 9.—
Measures to Achieve Gains in Productivity, Efficiency and
Flexibility and are as follows:

TRANSPORT WORKERS UNION BASE RATES
WESTON MILLING (WA)
Stage One

Grade 3
Rate of Pay
Grade 5
Rate of Pay
Grade 8
Rate of Pay

Award
Supplementary
Coleman
A
S
C

334.40
47.80
9 80
3854)9
351.10
50.20
401.30

A
S
C

11.55

344.43
49.23
9 08
396!64

7.93

361.63
51.71
12.04

381.20
54.40
435.70

Stage Two
2%

413.34

368.86
52.74
8.26

392.64
56.13
13.07

448.77

351.32
50.21
1 fW.
40457

421.60
400.49
57.25

8.97

457.74
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(1) Stage One
An increase of 3% in ordinary pay from the first full pay
period commencing on or after the date of registration of the
Agreement by the Western Australian Industrial Relations
Commission.
(2) Stage Two
A further increase of 2% in ordinary pay from the first full
pay period commencing on or after the date of registration
of the Agreement by the Western Australian Industrial
Relations Commission. This increase is in return for the
introduction of the Stage Two changes set out in Clause
9.—Measures to Achieve Gains in Productivity, Efficiency
and Flexibility of this Agreement.
(3) Stage Three
After the satisfactory completion of Stage One and Stage
Two productivity based payments will be made in accordance with the following criteria:
(a) Change in productivity will be measured by the
agreed Productivity Measurement Matrix.
(b) Changes shall be calculated half yearly. Where
productivity gains have been established a l/3rd
share of the increase shall be distributed to the
employees covered by the Agreement in the form
of a payment, the quantum of which shall be
calculated in a method agreed upon by the WCC
and the Company.
(c) The wage increases referred to in paragraph (b) of
this subclause shall be payable in the form of a
single periodic payment every 26 weeks.
(d) The productivity payment referred to in paragraph
(b) of this subclause shall be paid in addition to
any over award payment received by an employee.
(e) The productivity payment will be a minimum of
not less than the equivalent of 1% of the
employee's ordinary pay.
(f) After each 12 months the employees base rates of
pay will be adjusted to reflect the employee's
share in productivity improvements over the
period, but in any case by an increase of not less
than 2%.
(g) Given the provisions of paragraphs (b) and (e)
hereof the Company will be entitled to pursue a
minimum increase in productivity improvement
under Stage Three of 12% during the life of the
Agreement.
11.—Commitments.
(1) The parties undertake that the terms of this Agreement
will not be used to progress or obtain similar arrangements
or benefits in any other enterprise.
(2) This Agreement shall not operate to cause any
employee to suffer a reduction in ordinary time earnings, or
to depart from the standards of the Western Australian
Indusfrial Relations Commission in regard to hours of work,
annual leave with pay or long service leave.
(3) The parties undertake that the increases referred to in
Clause 10.—Wages of this Agreement will be the only
increases to apply during the life of this Agreement provided
that further increases may result from real productivity
improvements implemented and quantified by the consultative process and/or in accordance with the State wage
principles.
12.—Avoidance of Industrial Disputes.
(1) Disciplinary Procedure
The parties to the Agreement shall observe the following
disciplinary procedure:
Disciplinary Procedure—Relating to Poor Work Performance or Unsatisfactory Conduct
Without limiting the scope of application of this
procedure "poor work performance or unsatisfactory conduct" it shall include the following:
• Unacceptable work quality;
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• Unsafe work practices;
• Wilfully failing to abide by reasonable and lawful
directions;
• Excessive absenteeism;
• Abuse of sick leave entitlement.
(2) Where it is alleged an employee's work performance
or conduct is of a poor or unsatisfactory standard the
following procedure may be adopted:
(a) Interview Process
An interview of the employee should be
conducted by the Company's representative. It is
appropriate for another member of management to
be present as well as the Union delegate (if
requested by the employee or the Company is a
member of a union) or other nominated or
responsible employee acceptable to the employee
being disciplined. At the time of the interview the
employee should be informed of the nature of the
problem and be given the opportunity to explain
his/her actions.
If the problem is not work related, efforts
should be made to provide appropriate professional counselling or other outside assistance,
where available.
If the problem is work related, it is suggested
that certain details of the interview should be
recorded, such as:
(i) Nature of alleged poor work performance or
unsatisfactory conduct and the specific details.
(ii) Date/s of alleged poor work performance or
unsatisfactory conduct.
(iii) Date and time of the interview.
(iv) Signature of the parties present at the
interview.
A copy of this record should be supplied to the
employee concerned.
(b) Discipline
If the warning resulting from the initial interview is unsuccessful a further interview similarly
constituted should then take place.
At that time management should produce
further evidence of the continued poor work
performance or unsatisfactory conduct and the
employee should be given the opportunity to
explain his/her continued poor work performance
or unsatisfactory conduct.
If the explanation is deemed unsatisfactory
management may take disciplinary steps in relation to the employee.
Such disciplinary action may result in dismissal, however in some circumstances it would
be appropriate that a further warning be given.
However in some less serious situations appropriate disciplinary measures may include:
• Relocation in the work place;
• Reclassification to a lower grade of work;
• Restriction of privileges;
• Admonishments recorded on the employee's
personal file.
These forms of disciplinary measures may be
either permanent or of a temporary nature, in
which case previous entitlements may then be
restored provided the employee's work performance or conduct has improved in the intervening
period.
The employee may nonetheless be dismissed if
any of these alternative disciplinary measures are
found not to be satisfactory solution.
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(c) Dismissal
(i) Dismissal Following Disciplinary Procedure
The employee should be notified in writing of the dismissal and the reasons for same.
The Union delegate should be notified as
soon as practicable if this course of action is
to be taken.
(ii) Instant Dismissal
The above procedures dealing with poor
work performance or unsatisfactory conduct
and are not intended to interfere with the
right of the employer to dismiss any employee without notice for serious and wilful
misconduct that justifies instant dismissal,
including malingering, inefficiency or neglect of duty.
In such circumstances the following procedure should be followed:
(aa) An investigation should be conducted to
establish the facts.
(bb) The employee shall be interviewed in
the presence of another member of
management and be informed of the
alleged misconduct.
(cc) The employee shall be given the opportunity to explain or refute the alleged
misconduct.
(3) Grievance and Disputes Procedure
The parties to the Agreement shall observe the following
Grievance and Disputes Procedure:
The aim of this procedure is to ensure that during the life
of the Agreement, industrial grievances or disputes are
prevented or resolved as quickly as possible at the level they
occur in the work place. When a dispute or grievance arises
the following steps are to be followed:
Step 1. The matter is discussed between the employee(s) and the supervisor involved. If the matter
remains unresolved follow Step 2.
Step 2. The matter is discussed between the employee(s) (and the Union delegate if requested by either
party) and the supervisor involved. If the matter
remains unresolved follow Step 3.
Step 3. The matter is discussed between the employee(s), the Union delegate, the supervisor and the
appropriate department manager. If the matter remains
unresolved follow Step 4.
Step 4. The matter is discussed between the employee(s), the Union delegate, the department manager
and the general manager. If the matter remains
unresolved follow Step 5.
Step 5. The matter is discussed between the department
manager, the general manager, Union delegate and
Union official. If the matter remains unresolved follow
Step 6.
Where it is agreed by the parties. Steps 1-5 above
may be conducted concurrently.
Step 6. Emphasis shall be placed on a negotiated
settlement. However, if the negotiation process is
exhausted without the dispute being resolved, the
parties shall jointly or individually refer the matter to
the appropriate Industrial tribunal for assistance in
resolving the dispute.
In order to allow for the peaceful resolution of grievances
the parties shall be committed to avoid stoppages of work,
lockouts or any other bans or limitation on the performance
of work while the procedures of negotiation and conciliation
(and, where applicable, arbitration) are being followed.
The employer shall ensure that all practices applied
during the operation of the procedure are in accordance with
safe working practices and consistent with established
custom and practices at the work place.
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13.—Monitoring and Renewal of Agreement.
(1) The parties agree that negotiations to review the
Agreement will commence two months prior to the expiry
date of the Agreement.
(2) The parties, through the WCC, shall continuously
monitor the application of the Agreement to ensure the
effective implementation of and commitment to the productivity improvements agreed to in the enterprise bargaining
process.
(3) The parties agree that following the process of
reviewing this Agreement it will be renewed or replaced by
another.
14.—^Endorsement of Agreement.
The parties below accept the terms of this Agreement on
behalf of the organisations they represent and endorse its
terms:
Weston Milling—WA Branch—A Division of George
Weston Foods Limited ACN 008 429 632.
J. H. Pascoe—Director

(Common Seal)

R. Kelly—Secretary
Date
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch.
John O'Connor
Secretary WA Branch
Witness

(Common Seal)
Date

PUBLIC SERVICE
ARBITRATOR—
Awards/AgreementsVariation of—
GOVERNMENT OFFICERS SALARIES, ALLOWANCES AND CONDITIONS AWARD 1989
No. PSA A3 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorporated
and
Agricultural Protection Board of Western Australia and
Others
No. P 11 of 1994.
Government Officers Salaries, Allowances and Conditions
Award 1989
No. PSA A3 of 1989.
COMMISSIONER J.A. NEGUS.
2 June 1994.
Order.
Having heard Ms F. Bajrovic on behalf of the Applicant and
Mr B. Kirwan on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance
with the following Schedule and that such variation
shall have effect from the beginning of the first pay

period commencing on or after the 31st day of May,
1994.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner, Public Service Arbitrator.

Schedule.
1. Clause 32.—Disturbance Allowance: Immediately
following paragraph (b) of subclause (2) of this clause insert
the following new paragraph:
(c) costs incurred with the redirection of mail to the
officer's new residence for a period of no more
than three months.

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988
No. PSA A20 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorporated
and
The Director, Disability Services Commission.
No. P 12 of 1994.
Government Officers (Social Trainers) Award 1988
No. PSA A20 of 1985.

PUBLIC SERVICE AWARD 1992
No. PSA A4 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorporated
and
The Commissioner, Public Service Commission.
No. P 10 of 1994.
Public Service Award 1992
No. PSA A4 of 1989.
COMMISSIONER J.A. NEGUS.
2 June 1994.
Order.
Having heard Ms F. Bajrovic on behalf of the Applicant
and Mr B. Kirwan on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Public Service Award 1992 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 31st day
of May, 1994.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner, Public Service Arbitrator.

Schedule.
1. Clause 32.—^Disturbance Allowances: Immediately
following paragraph (b) of subclause (2) of this clause insert
the following new paragraph:
(c) costs incurred with the redirection of mail to the
officer's new residence for a period of no more
than three months.

COMMISSIONER J.A. NEGUS.
2 June 1994.
Order.
Having heard Ms F. Bajrovic on behalf of the Applicant
and Mr B. Kirwan on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Government Officers (Social Trainers)
Award 1988 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after the 31st day of May, 1994.
(Sgd.) J.A. NEGUS,
[L.S.]
Commissioner, Pubic Service Arbitrator.

Schedule.
1. Clause 25.—Miscellaneous Allowances: Immediately
following placitum (ii) of paragraph (b) of subclause (4) of
this clause insert the following new placitum:
(iii) costs incurred with the redirection of mail to the
officer's new residence for a period of no more
than three months.

AWARDS/AGREEMENTS—
Variation of—
AWU GOLD (MINING AND PROCESSING)
AWARD 1993.
No. A 1 of 1992.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union,
West Australian Branch,
Industrial Union of Workers
and
Kalgoorlie Consolidated Gold Mines
Pty Ltd and Others.
No. 88 of 1994.
AWU GOLD (MINING AND PROCESSING)
AWARD 1993.
No. A 1 of 1992.
COMMISSIONER J.F. GREGOR.
19 May 1994.
Order.
Having heard Mr S.L. Booth on behalf of the Applicant and
Mr N.I. Marthins on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred

on it under the Industrial Relations Act 1979 hereby
orders—
That the AWU Gold (Mining and Processing) Award
1993 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after the 26th day of April 1994.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 16.—Wage Rates: Delete this clause and
insert in lieu thereof the following:
16.—Wage Rates.
Classification and Wage Per Week.
$
$
Base Industry
(1) Underground
Group 1
Trucker
Toolcarrier
Salvage Man
Pass Runner
298.80 74.30
Group 2
Pipe Sampler
Sampler
Popper Machineman
Diamond Drillers Assistant
Air Hoist Operator
Ventilation Man
Pump Attendant (as distinct
from Pumpman)
Hydraulic Fill Operator
312.60 74.30
Group 3
Platelayer
Train Crew
Mechanical Loader Operator
Scraper Hauler Operator
Braceman
317.80 74.30
Group 4
Sealer
Pumpman (engaged in dewa- 322.60 74.30
tering a mine)
Group 5
Rock Drill Man in other
places
Rock Bolter
Powder Monkey
Percussion Drill Operator
Sanitary Man
Crasher Operator
330.60 74.30
Group 6
Rock Drill Man in Rises
Rock Drill Man in Winzes
Raise Drill Operator
In-The-Hole-Hammer
Operator
Diamond Driller up to 15 kw
Timberman
339.40 74.30
Group 7
Rock Drill Man in Shaft
Timberman in Shaft
Diamond Driller over 15 kw 347.70 74.30
Group 8
Diesel Track and Loader
Operator
Diesel Personnel Carrier
353.80 74.30
Operator
Group 9
Hydraulic Jumbo Drill
366.50 74.30
Operator
(2) (a) Mining—Open Cut
Mine Employee—Grade 1
Labourer
Spotter
Sampler
299.70 74.30
Mine Employee—Grade 2
Blast Crew
Trainee—Mobile Plant
Operator
Serviceman
Production Driller
322.10 74.30
Mining Employee—Grade 3
Trained—Mobile Plant
Operator
Serviceman
Production Driller
362.30 74.30

$
Base

$
Industry

$
Tbtal

Mine Employee—Grade 4
Shot Firer
Skilled—Mobile Plant
Operator
Serviceman
Production Driller
371.90 74.30 446.20
Mine Employee—Grade 5
385.40 74.30 459.70
Multiskilled
(b) Ore Processing
Process Operator—Grade 1
292.00 74.30 366.30
309.00 74.30 383.30
Process Operator—Grade 2
Process Operator—Grade 3
325.50 74.30 399.80
Process Operator—Grade 4
341.30 74.30 415.60
Process Operator—Grade 5
371.90 74.30 446.20
Laboratory
Laboratory
Employee— 292.00 74.30 366.30
Grade 1
Laboratory
Employee— 309.00 74.30 383.30
Grade 2
Laboratory
Employee— 325.50 74.30 399.80
Grade 3
Laboratory
Employee— 341.30 74.30 415.60
Grade 4
Laboratory
Employee— 371.90 74.30 446.20
Grade 5
(c) Mine Services Employees
(MSB)
MSB—Grade 1
299.70 74.30 374.00
MSE—Grade 2
316.30 74.30 390.60
MSB—Grade 3
332.50 74.30 406.80
The total wage set out in this clause includes an $8.00
adjustment reflecting the application of the arbitrated safety
net adjustment set out in the December 1993 State Wage
Decision. Consistent with the requirements of that Decision,
the $8.00 safety net adjustment is absorbable to the extent
of any equivalent amount in rates of pay (whether
overaward, award or enterprise agreement) in excess of the
minimum rates of pay (ie base rate plus industry payment).
An "overaward" payment for these purposes is the
amount (whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever), which an
employee receives in excess of the award minimum rate of
pay (ie base rate plus industry payment). Provided that such
payment shall exclude overtime, shift allowance, penalty
rates, disability allowances, fares and travelling time
allowances and any other ancillary payments of a like nature
prescribed by the award.
(3) Leading Hands
In addition to the wage rates an employee appointed as
a Leading Hand shall be paid per week the following in
excess of the highest wage rate applicable to the work being
carried out:—
(a) In charge of not less than three and not
more than ten other employees
$14.30
(b) In charge of more than ten and not more
than twenty other employees
$21.60
(c) In charge of more than twenty other
workers
$28.00
(4) W.A. Industrial Relations Commission General
Order—Adult Minimum Wage
Notwithstanding the provisions of this award no employee (including an apprentice), 21 years of age or over,
shall be paid less than $275.50 per week for the ordinary
hours of work prescribed by this award. Where the minimum
rate of pay is applicable the same rate shall be payable on
holidays, during annual leave, sick leave, long service leave
and any other leave prescribed in this award.
Notwithstanding the foregoing, where in this award an
additional rate is prescribed for any work as a percentage,
fraction or multiple of the ordinary rate of pay, it shall be
calculated upon the rate prescribed in this award for the
classification in which the employee is employed.
(5) Wage rates under this award may be adjusted in
accordance with applicable decisions of the Western
Australian Industrial Relations Commission.
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DRY CLEANING AND LAUNDRY AWARD 1979
No. R35 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Miscellaneous Workers' Union of Australia, WA
Branch
and
Eric Dry Cleaners and Others.
No. 1328 of 1993.
COMMISSIONER C.B. PARKS.
1 June 1994.
Order.
HAVING heard Ms D.A. Blaskett on behalf of the Applicant
and Mr P.G. Brunner on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Dry Cleaning and Laundry Award 1979 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after
22 March 1994.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
Clause 30.—Wages: Delete subclause (1) of this clause
and insert in lieu thereof—
(1) Adult Wage Rates: An employee having reached the
age of 21 years, shall be paid a rate of not less than that
assigned in the following table to the relevant classification.
The rate per week is comprised of the Base Rate, the
Supplementary Payment and the Arbitrated Safety Net
Adjustment.
(a) Group Classification
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ment shall be paid in accordance with the rates prescribed
for Group D of such table.
(b) Laundering Industry:
Classification
Base
Rela- Arbitrated Award
Rate
tivity Safety Net Rate
to Trade- Adjustsperson ment
•Laundry Employee—Grade 1 $333.75 80%
8.00 $341.75
•Laundry Employee—Grade 2 $340.45 85%
8.00 $348.45
Laundry Employee—Grade 3 $367.00 91%
8.00 $375.00
Laundry Employee—Grade 4 $375.30 95%
8.00 $383.30
♦Provided that an employee at Grade 1 or Grade 2 who
was paid $354.30 per week as a washing machine operator
prior to the introduction of this wages structure shall
continue to have their wage maintained at the weekly rate
of $354.30.
(c) (i) This clause includes an $8.00 adjustment reflecting the application of the Arbitrated Safety Net
Adjustment set out in the December 1993 State
Wage Decision. Consistent with the requirements
of that decision, the $8.00 safety net adjustment
is absorbable to the extent of any equivalent
amount in rates of pay (whether overaward, award
or enterprise agreement) in excess of the minimum rates of pay (classification rate plus supplementary payment).
(ii) The supplementary payment set out in this clause
is to be paid in addition to the base rate prescribed
by this clause, and the total rate prescribed by this
clause is the award rate of pay prescribed by this
clause for the respective classification.
(iii) The supplementary payment set out in this clause
represents payment in lieu of equivalent overaward payments.
(iv) "Overaward payment" is defined as the amount
(whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever)
which an employee would receive in excess of the
"award wage". Provided that such payment shall
exclude overtime, shift allowance, penalty rates,
disability allowances, fares and travelling time
and any other ancillary payments of a like nature
prescribed by the award.

*Base Supple- Arbit- Rate
Rate mentaiy rated Per
Pay- Safety Week
ment Net
Adjustment

A Tradesperson Dry Cleaner in
charge of machinery maintenance
and/or boiler
365.05 52.15 8.00 425.20
B "Invisible" Mender
337.30 48.20 8.00 393.50
B Tailor or TMloress
337.30 48.20 8.00 393.50
C Presser
306.60 43.80 8.00 358.40
C Receiver and Despatcher in
Giarge (namely a person in
charge of a depot and responsible
for the keeping of records and
responsible for cash)
306.60 43.80 8.00 358.40
C Cleaner (Operating Dry Cleaning
Machine)
306.60 43.80 8.00 358.40
D Repairer (other than Tailor or
Tailoress)
306.60 43.80 8.00 358.40
D Spotter
306.60 43.80 8.00 358.40
D Presser (Off-set Press)
306.60 43.80 8.00 358.40
D Hand Ironer
306.60 43.80 8.00 358.40
D Receiver and/or Despatcher
306.60 43.80 8.00 358.40
E Wet Cleaner
299.30 42.80 8.00 350.10
E Steam Air Finisher
299.30 42.80 8.00 350.10
E Examiner of Garments
299.30 42.80 8.00 350.10
E Assembler of Garments
299.30 42.80 8.00 350.10
E Sorter of Garments
299.30 42.80 8.00 350.10
F All other Adult Employees
284.70 40.70 8.00 333.40
Provided that a person employed in any area of operation
of this award who is required to be solely accountable for
all aspects of a self-contained dry cleaning establishment
including the receiving of garments and articles, the
cleaning, spotting, pressing, packaging and despatch of
garments and articles, the handling of moneys, the keeping
of records and the maintenance of the establishment shall
be paid at a rate of not less than the rate prescribed in this
table for the Tradesperson Dry Cleaner. Provided that in
such a case all receivers and despatchers in that establish-

ENGINEERING TRADES (GOVERNMENT)
AWARD, 1987.
Nos. 29, 30 and 31 of 1961 and 3 of 1962.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Minister for Water Resources and Another
and
Metals and Engineering Workers' Union—Western
Australia and Others.
No. 1020 of 1992.
Engineering Trades (Government) Award, 1987.
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962.
COMMISSIONER G.L. FIELDING.
20 December 1993.
Order.
HAVING heard Mr D. Martin on behalf of the Applicants
and Miss M. Robinson on behalf of the Respondents and Ms
J. Sheridan on behalf of the Department of Productivity and
Labour Relations, and by consent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the Engineering Trades (Government) Award,
1987 Award Nos 29,30 and 31 of 1961 and 3 of 1962

be varied in accordance with the following Schedule
and that such variation shall have effect on and from
the 9th day of December, 1993.
(Sgd.) G.L. FIELDING,
[L.S.]
Commissioner.

Schedule.
Second Schedule—List of Respondents: Delete the words
"The Minister for Water Resources".

HOSPITAL WORKERS (GOVERNMENT) AWARD
No. 21 of 1966.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Honourable Minister for Health and Others.
No. 1588 A of 1993.
Hospital Workers (Government) Award No. 21 of 1966.
No. 21 of 1966.
CHIEF COMMISSIONER W.S. COLEMAN.
23 May 1994.
Reasons for Decision.
CHIEF COMMISSIONER: This is an application made
pursuant to the State Wage Principles ([1994] 74 WAIG
198) for an Arbitrated Safety Net Adjustment of $8.00 per
week for employees covered by the Hospital Workers
(Government) Award No. 21 of 1966.
In its initial form the application also sought adjustments
to allowances in the Award. The application has been
divided with the intention of allowances (application No.
1588 B of 1993) being considered along with application
No. 967 of 1993, the matter before the Commission for the
implementation of the Minimum Rates Adjustment exercise.
The application for the $8.00 per week wage adjustment
was opposed by the respondents. An adjournment was
sought by them for further consideration to be given to the
application. This was refused. The application has been
afoot since the 9th December, 1993. The application
anticipated an outcome of proceedings in this Commission
under Section 51 of the Industrial Relations Act 1979, and
has been the subject of consideration in conference
proceedings before the Commission as presently constituted. The processing of this application was never
conditional upon the finalisation of the Minimum Rates
Adjustment exercise. Indeed it could not have been made so.
The Union argued that consistent with the State Wage
Principles (op cit) conditions precedent to granting the
Arbitrated Safety Net Adjustment, have been met The
Hospital Workers (Government) Award No. 21 of 1966 is
a Minimum Rates Award. This is now unequivocally the
case. The Award is the subject of a Minimum Rates
Adjustment application and although that process has not
yet commenced that cannot prejudice the claim. With the
implementation of the $8.00 per week increase, the Union
acknowledged that this amount will have to be taken into
account when wage rates are struck under the configuration
required under the Minimum Rates Adjustment Principle.
The applicant submitted that the advent of the Arbitrated
Safety Net Adjustment will give impetus to the process of

Enterprise Bargaining as that generally establishes the
avenue through which wage increases can now be achieved.
The respondents submitted that the Commission had not
given them the time to follow due process and to allow them
time to consider all of the circumstances that would impinge
upon their position in this particular matter. It was stated that
those circumstances include issues relating to cost. Particular emphasis was placed on the potential for wage increases
under Enterprise Bargaining. A copy of die manual
'Successful Workplace Change', guidelines for managers in
the public health care industry was tendered to the
Commission. A copy was made available to the Union.
The respondent had not developed a position on the
application other than that which reflected an opposition to
the wage adjustment expressed at the time the claim was
lodged.
I am aware of developments generally within public
hospitals employment in recent times. This appreciation of
issues was gained in conference proceedings in which
consideration has been given to a wide range of issues
including the status of the Hospital Workers (Government)
Award No. 21 of 1966 as a Minimum Rates Award and
identification of Key Minimum Classifications to progress
the Minimum Rates Adjustment exercise. However, the
Arbitrated Safety Net Adjustment was never subject to the
establishment of a timetable for the determination of these
matters. Of necessity the $8.00 per week wage adjustment
had to be considered within the context of all of the issues
and applications before the Commission. This was done in
conference proceedings on 18 March, 1994. The respondents
acknowledge that the Union's schedule for this application
was received on 21 March, 1994. Advice of listing was
forwarded to the parties on 25 March, and proceedings were
conducted on 30 and 31 March.
While the Arbitrated Safety Net Adjustment is not
available as a general wage increase there are only limited
but specific requirements to be met under the State Wage
Principles in order to access the $8.00 per week adjustment.
These have been met in this case with the lodgement of
matter No. 967 of 1993—the Minimum Rates Adjustment
application. In my view it would be inequitable for the
Commission in the circumstances of this application to have
deferred consideration of the $8.00 per week adjustment
application to either generate a momentum for enterprise
bargaining or to ensure that commitments to processing the
Minimum Rates Adjustment exercise were delivered.
The $8.00 per week adjustment is to apply from the 30
March 1994.
In the light of subsequent correspondence initiated by the
respondents concerning 'absorption' under the Principle (op
cit at 201) it is clearly die understanding of the Commission
that the final expression of wage rates in the award will be
the outcome of the determination of the Minimum Rates
Adjustment application.
The form in which the rates are to be expressed in the
Award at this time with the Arbitrated Safety Net
Adjustment increase being specifically identified makes this
clear. This is the position the Commission understands the
applicant union accepts and has acknowledged both in
proceedings and by the terms of the schedule submitted to
the Commission. Complex issues involving service pay and
absorption cannot be addressed in isolation from consideration of all of the matters which will need to be considered
when the award is restructed pursuant to application No. 967
of 1993. The respondent's rights in this respect were
recognised in these proceedings.
The following order gives effect to this decision.
Appearances: Ms S.M. Jackson appeared on behalf of the
Union.
Ms M. Kuhne appeared on behalf of the Minister for
Health.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
The Honourable Minister for Health.
No. 1588 A of 1993.
Hospital Workers (Government) Award.
No. 21 of 1966.
CHIEF COMMISSIONER W.S. COLEMAN.
31 May 1994.
Order.
HAVING heard Ms S.M. Jackson and later Mr D. Kelly on
behalf of the Applicant and Ms M.A. Kuhne and later Ms
M. Kaempf on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the Hospital Workers (Government) Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 30th
day of March 1994.
It is understood that the application of the $8.00
Arbitrated Safety Net Adjustment under this order will
be the subject of consideration as to the "absorption"
requirements of the Principle when application No. 967
of 1993 which is before the Commission for the
implementation of the Minimum Rates Adjustment
process to this Award is determined.
(Sgd.) W.S. COLEMAN,
[L.S.I
Chief Commissioner.

Schedule.
1. Clause 39.—Wages. Delete subclause (1) of this clause
and insert the following in lieu thereof:
(1) The minimum weekly rate of wage payable to
employees covered by this award shall be the base
rate plus the Arbitrated Safety Net Adjustment
(ASNA) Payment expressed hereunder:
Base ASNA Minimum
Rate Payment Weekly
Rate
$
Hospital Wotker Level One
Catpaik Attendant
Cleaner
Domestic
Gardener (Other)
Food Service Attendant
Kitchen Attendant
Laboratory Attendant
(Grade 1)
Laundry Worker
Orderly/Cleaner (Perth
Dental Hospital)
Orderly (Other)
1st year of employment
369JO 8.00
377JO
2nd year of employment
374.10 8.0)
382.10
3rd year of employment and
thereafter
386.00
378.00 8.00
Hospital Worker Level Two
Animal House Attendant
(Grade 1)
Cafeteria Assistant (R.P.H.)
Canteen Attendant (P.M.H.)
Dental School Orderly
Dry Cleaner
First Laundryperson (Countiy
Hospitals—where more
than one employed)
Gardener (only one employed, P.D.H.)
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Base
Rate

Gardener and Propagator
(Sunset)
House Parent (Mt. Henry,
Bunbury, Albany)
Hygiene Orderiy (no driving—R.P.H.)
Machinist (other including
any alterations)
Orderiy (handling patients)
Senior Gardener (R.P.H.)
Steward (Sunset, Swanboume/Graylands)
Theatre Assistant (1st year
R.P.H.)
Ward Assistant (P.M.H.)
Washing Machine Hands (including Hydros)
374.60
1st year of employment
379.60
2nd year of employment
3rd year of employment and
thereafter
383.80
Hospital Wotker Level Three
All Purpose Orderiy
Call Room Orderiy (R.P.H.,
P.M.H., Fremantle and
S.C.G.H.)
C.S.S.D. Assistant (1st year)
C.S.S.D. Orderly (R.P.H. 1st
year)
Farm Assistant (Whitby Falls,
Quo Vadis)
Gardener and Propagator
(M.H.S.)
Gardener
Herbicides
(M.H.S.)
Handyperson
Hydrotherapy Attendant (1st
year)
Machinist (who cuts and fits)
Menu Assistants
Shaving Orderiy (R.PJH1., Fremantle)
Theatre Assistant (Thereafter—R.P.H.)
Theatre Orderiy (1st year
R.P.H., S.C.G.H., Osbome
Park Hospital and Bicton
Annexe)
Theatre Orderiy (Fremantle
Hospital, Princess Margaret
Hospital, King Edward Memorial Hospital and Perth
Dental Hospital)
Call Room Orderiy
(K.E.M.H.)
Birth Suite & Theatre Orderly
(K.E.M.H.)
1st year of employment
1383.40
2nd year of employment
:388.00
3rd year of employment and
thereafter
:392.00
Hospital Worker Level Four
Animal House Attendant
(Grade 2)
Cook (other)
C.S.S.D. Assistant (Thereafter)
C.S.S.D. Orderiy (Thereafter—R.P.H.)
Dry Cleaner (Swanboume,
Graylands)
Hydrotherapy Attendant
(Thereafter)
Hygiene Orderiy (Driving—
RJ>.H.)
Laboratory Attendant
(Grade 2)
Theatre Orderly (Thereafter—R.P.H., S.C.GJ1.,
Osbome Park and Bicton
Annexe)
1st year of employment
3388.90
2nd year of employment
3393.40
3rd year of employment and
thereafter
3397.10
Hospital Worker Level Five
Assistant Dining Room Supervisor (R.P.H.)
Cook (only one employed)
Driver (less than 3 tonnes)
Central Linen Room Supervisor (R.P.H.)
Deputy Head Orderly (other
hospitals)
Domestic Supervisor (Pyrton)

ASNA
Payment

Minimum
Weekly
Rate

8.00
8.00
8.00

382.60
387.60
391.80

8.00
8.00
8.00

391.40
396.00
400.0)

8.00
8.00
8.0)

396.90
401.40
405.10

1

Head Gardener (Sunset, Manjimup and Narrogin)
Linen Services Supervisor
(Fremantle and K.E.M.H.)
Linen Room Supervisor
(Heathcote and Lemnos)
Linen Supervisor (Perth Dental Hospital)
Programme Assistants Alcohol and Drug Authority
Trainee Food Supervisor
(R.P.H,)
Machinist Supervisor
(Pyrton)
Machinist Supervising
Patients (Mental Health)
Storeperson (Grade 1)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level Six
Bus Driver (less than 25 passengers)
Driver (over 3 tonnes)
Storeperson (Grade 2)
Hairdresser
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level Seven
Bus Driver (over 25 passengers)
Second Cook (other hospitals)
Storeperson (Grade 3)
Transport Officer (R.P.H.)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level Eight
Assistant Supervisor Cleaning Services (Swanboume/
Graylands)
Cafeteria
Supervisor
(P.M.H.)
Canteen Supervisor (P.M.H.)
Carpenter (Fremantle, Mental
Health)
Cleaning Services Supervisor
(K.E.M.H.)
Deputy Head Orderly (Major
Metropolitan Hospitals)
Head Gardener (Kalgoorlie,
Bunbury and Geraldton)
Head Orderly (Perth Dental
Hospital)
Horticulturist
Laundry Supervisor (Geraldton)
Laundry Supervisor (P.M.H.)
Pantry Supervisor (K.E.M.H.)
Projectionist
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level Nine
Assistant Housekeeper (Fremantle)
Bootmaker
Butcher, where appointed as
such
Cafeteria Supervisor (R.P.H.)
Cleaning Services Supervisor
(Heathcote, Lemnos and
Pyrton)
Deputy Head Orderly
(S.C.G.H.)
Dining Room Supervisor
(P.M.H., K.E.M.H. and
R.P.H.)
First Butcher
First Cook (other hospitals)
Head Orderly (Ml Henry)
Housekeeper (Country Hospitals—under 20 beds)
Head Gardener (P.M.H., Fremantle, S.CG.H. and
K£.MJ1.)

Base
Rate
$

ASNA Minimum
Payment Weekly
Rate
S
S

399.10
403.90
408.30

8.00
8.00
8.00

407.10
411.90
416.30

403.00
406.40
409.80

8.00
8.00
8.00

411.00
414.40
417.80

411.90
416.80
421.00

8.00
8.00
8.00

419.90
424.80
429.00

427.70
434.10
439.80

8.00
8.00
8.00

435.70
442.10
447.80

Rehabilitation Assistants
(A.D.A.)
Second Cook (R.P.H.,
S.C.G.H., Fremantle,
P.M.H., K.E.M.H. and
Graylands)
Senior Food Service Attendant (Hospitals with less
than 100 teds)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level Tin
Assistant Housekeeper
(S.C.G.H.)
Cleaning Services Supervisor
(Port Hedland)
Head Orderly (K.E.M.H.)
Housekeeper (Mt. Henry and
Pyrton)
Housekeeper (Country Hospitals—20 teds and over)
Laundry Supervisor (Narrogin)
Senior Food Service Attendant (Hospitals with 100 or
more beds)
Trades person Cook
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level
Eleven
Chef (other hospitals)
Head Orderly (P.M.H., Fremantle, Sunset and
R.P.R.H.)
Housekeeper (Olive Jones
Nurses' Home)
Housekeeper (Fremantle
Hospital)
Linen Room and Despatch
Supervisor (Swanboume/
Graylands)
Linen Services Supervisor
(P.M.H.)
Linen Supervisor (S.C.G.H.)
1st year of employment
2nd year of employment
3rd year of employment and
thereafter
Hospital Worker Level
Twelve
Chef (R.P.H. and M.H.S.)
1st year of employment
2nd year of employment
3td year of employment and
thereafter
Hospital Worker Level Thirteen
Head Orderly (S.C.G.H.)
Orderly and Transport Services Co-ordinator
1st year of employment
2nd year of employment
3rd year of employment and
thereafter

Base
Rate
$

13

ASNA Minimum
Payment Weekly
Rate
$
$

445.10
451.10
457.00

8.00
8.00
8.00

453.10
459.10
465.00

454.80
459.10
462.90

8.00
8.00
8.00

462.80
467.10
470.90

475.30
481.50
487.70

8.00
8.00
8.00

483.30
489JO
495.70

491.90
498.20
504.60

8.00
8.00
8.00

499.90
506.20
512.60

516 JO
523.30
530.20

8.00
8.00
8.00

524.80
531.30
538.20

LAUNDRY WORKERS' AWARD, 1981
No. A 29 of 1981.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Federated Miscellaneous Workers' Union of Australia, WA
Branch
and
Alsco Linen Service Pty Ltd, and Others
No. 308 of 1993.
COMMISSIONER C.B. PARKS.
1 June 1994.
Order.
HAVING heard Ms D.A. Blaskett on behalf of the Applicant
and Mr P.G. Brunner on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Laundry Workers' Award, 1981 be varied
in accordance with the following Schedule and that
such variation shall have effect from the beginning of
the first pay period commencing on or after 3 March
1994.
(Sgd.) C. B. PARKS,
[L.S.]
Commissioner.
Schedule.
Clause 7.—Wages: Delete paragraph (a) of subclause (1)
of this clause and insert in lieu thereof—
(a) Adult Employees
Base Relativity Supple- Award
Classification
Rate to Trade- mentaiy Rate
sperson Payment
Laundry Employee
Grade 1
$331.05 80%
$339.05
8.00
Grade 2
$346.80 85%
8.00
$354.80
Grade 3
$367.95 91%
8.00
$375.95
Grade 4
$380.40 95%
8.00
$388.40

THE MANUFACTURING CHEMISTS
AWARD, 1976.
No. R 3 of 1976.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Food Preservers' Union of Western Australia, Union of
Workers
and
Delta West Ltd and Others.
No. 275 of 1994.
The Manufacturing Chemists Award, .1976.
No. R 3 of 1976.
COMMISSIONER S.A. KENNEDY.
4 May 1994.
Order.
HAVING heard Mr W. Johnston on behalf of the applicant
and Mr A. Tomlinson on behalf of respondents for whom
warrants have been filed, now therefore, I the undersigned
pursuant to the powers conferred by the Industrial Relations
Act 1979, do hereby order—
That The Manufacturing Chemists Award, 1976 as
amended be further varied in accordance with the
following schedule with effect from the beginning of
the first pay period on or after the 4th day of April 1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Schedule.
Clause 7.—Wages: Delete subclause (1) of this clause and
insert the following in lieu thereof:
(1) Adult Employees:
Base
Safety
Total
Rate
Net
Award
Adjustment Rate
Per Week
Qassifications
$
$
$
(a) Extracts, Essences and Distillation
First Class Plant Operative
371.15
8.00
379.15
Second Class Plant Operative
1st three months
344.60
8.00
352.60
Thereafter
351.25
8.00
359.25
(b) Galenicals, Patents, Medicines,
Cordials, etc.
First Class Factory Hands
330.05
8.00
338.05
Factory Hands (Handling Corrosive
Acids)
321.65
8.00
329.65
(c) General Factory Hands
312.30
8.00
320.30
The above rates include an amount for a Safety Net
Adjustment of $8.00 awarded in accordance with the State
Wage Decision 1993 which may be absorbed into overaward payments existing as at 4 April 1994.
The award rate set out in this subclause, which includes
the Safety Net Adjustment also set out in this subclause,
shall be paid for ail purposes of the Award.

MISCELLANEOUS WORKERS' (ACTIV
FOUNDATION) AWARD No. A20 of 1980.
SOCIAL TRAINERS AND ASSISTANT
SUPERVISORS' (ACTIV FOUNDATION) AWARD
No. A15 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Activ Foundation Inc.
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
No. 431 of 1994.
Activ Foundation Inc.
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 432 of 1994.
COMMISSIONER C.B. PARKS.
1 June 1994.
Reasons for Decision.
THE COMMISSIONER: Before the Commission are two
applications made by the Activ Foundation Inc. which
respectively seek to amend the Miscellaneous Workers'
(Activ Foundation) Award and the Social Trainers and
Assistant Supervisors' (Activ Foundation) Award. By
agreement between the parties, they have been heard jointly.
Save for the level of shift loading to be expressed in Clause
8.—Shift Work, and Clause 21.—Shift Work, of the
respective awards, the parties are agreed upon various
amendments they say ought be reflected within the two
awards. Both parties expressed reservations in relation to the
operation of the clauses they have drafted to provide short
leave and bereavement leave in each of the awards. Their
concern focussed upon how each may be effected by the
operation of the Minimum Conditions of Employment Act
1993.The Miscellaneous Workers' (Activ Foundation)
Award presently prescribes at Clause 8(l)(a)—
"The loading on the ordinary rates of pay for an
afternoon or night shift on (sic) eight hours worked in
ordinary hours shall be $11.66."
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In the case of the Social Trainers and Assistant
Supervisors' (Activ Foundation) Award it currently prescribes, at Clause 21(l)(a)—
"The loading on the ordinary rates of pay for an
afternoon or night shift of eight hours shall be $11.38
or part thereof."
Both of the foregoing paragraphs the applicant seeks to
replace with the foUowing—
"(a) The loading on the ordinary rates of pay for an
afternoon or night shift shall be $1.46 per hour or
part thereof."
It is agreed by the respondent Union that the relevant
paragraph (a) of each shift work provision be amended to
reflect the phraseology expressed in the claim of the
applicant. However, the Union answers that the rate per hour
expressed should appropriately be $1.53.
Both parties are agreed that there is need to amend the
shift work provisions to express the loading as an hourly
rate. Such, they have explained, is a necessary consequence
of other amendments they have agreed upon which result in
varying periods of ordinary hours being rostered to
constitute shifts. It is agreed between the parties that the
level of shift loading expressed in the Social Trainers and
Assistant Supervisors' (Activ Foundation) Award is outdated and ought to have previously been adjusted to reflect
that of the Miscellaneous Workers' (Activ Foundation)
Award, that is, $11.66. Thus the parties say that both awards
should be viewed as expressing this rate which, in turn, they
say should be converted to an hourly rate. Although both
parties agree in concept that $11.66 ought to be converted
to an hourly rate, they are unable to agree upon the
mathematical formula appropriate to their purpose.
It is common ground that in the past, shifts to which the
loading has applied have usually been constituted by 8
ordinary hours of work. The prescribed average 38 ordinary
hour week has been achieved by an employee accumulating,
for each 40 hours, that is five shifts worked, a period of 2
hours from each week which then accrued towards taking
what is described by both of the awards as an ' 'Accrued Day
Off". Such a day is defined in each award to mean "....the
paid day(s) off accruing to an employee resulting from an
entitlement to the 38 hour week as prescribed....". The
system of ordinary hours operated by the applicant employer
has meant that an employee worked 40 ordinary hours per
week and received the weekly wage prescribed for a 38 hour
week, plus any prescribed shift loadings.
It is submitted by the applicant employer that, pursuant
to both the awards, its employees have been entitled to a
loading prescribed as a rate per shift of ".... eight (ordinary)
hours worked". Therefore, when less than that period is
worked, the loading applies pro rate. Thus says the
applicant, the full 8 hour shift loading of $11.66 represents
$1.46 for each ordinary hour worked on a shift basis. The
proposed system of ordinary hours means that the notional
38 ordinary hour week is achieved by working 76 hours each
fortnight and not 80 hours as currently prescribed. Consequently, because the actual ordinary hours to be worked in
each fortnight do not exceed the equivalent of two 38 hour
weeks, and full payment for all those hours will be received
via the prescribed weekly wage, there will be no continuation of any hours being accumulated and later taken as an
Accrued Day Off.
The respondent Union, on the other hand, says that
notwithstanding the $11.66 shift loading has applied to an
8 ordinary hour shift, it has in concept, always related to the
notional 38 ordinary hour week. Thus an employee has been
entitled to $58.30 for each such week. The effect of the new
hours arrangement is the working of a 76 ordinary hours
fortnight and therefore the direct equivalent of two actual
weeks of 38 ordinary hours. Therefore, says the respondent,
what applied to the notional should be retained for the direct
quivalent. A result which the respondent says will be
achieved by prescribing a shift loading per hour at the rate
of $1.53.
In support of its argument, the Union also submits that
the Miscellaneous Workers' (Activ Foundation) Award and
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the Social Trainers and Assistant Supervisors' (Activ
Foundation) Award were each previously and respectively
known as the Miscellaneous Workers' (Slow Learning
Children's Group) Award and the Social Trainers (Slow
Learning Children's Group) Award. As a consequence, they
have a nexus with the Public Service Award 1992 (73 WAIG
302) wherein, at Schedule J—Shift Work Allowance, it is
prescribed that—"A Shift Work Allowance of $ 11.66 is
payable for each afternoon or night shift of seven and one
half (7.5) hours worked". Such is significant, according to
the Union, because it also provides an allowance per shift
at the rate of $11.66 and does so in relation to a shift period
which is less than 8 ordinary hours. The overall value of the
shift work allowance in any week is therefore also $58.30.
It is this level which should be retained and to achieve that
requires that the rate be set at $1.53 pjer ordinary hour
worked as claimed.
When responding to the assertion by the Union that the
awards under review have a nexus with the Public Service
Award 1992, the applicant's representative did not expressly
deny the existence of a nexus but said that he is unaware of
any such nexus.
The unions claim that a nexus exists is an unsupported
assertion from the bar table which I am not prepared to
accept. However had such been adequately evidenced before
the Commission it is not a relevant consideration because
a nexus no longer provides justification for the amendment
of an award, according to the terms of the State Wage
Principles.
Both parties have approached the applications on the basis
that, in principle, they seek to retain the basic intent of the
existing shift loading provisions. In order to achieve that end
it is necessary to consider the provisions of each award in
greater detail than was done by the parties. Firstly, the thrust
of the applicant's argument was that the shift rate of $11.66
per shift, because it relates to an eight hour shift, is
convertible to an hourly rate and payable pro rate according
to the hours worked on a shift. That may be so pursuant to
Clause 8(1 )(a) of the Miscellaneous Workers' (Activ
Foundation) Award, but such is not the entitlement
expressed within the Social Trainers and Assistant Supervisors' (Activ Foundation) Award. At Clause 21(l)(a) of this
award, the shift loading is prescribed as payable per shift of
eight hours or part thereof. Therefore the prescribed level of
loading is not to be applied pro rate where a lesser number
than 8 ordinary hours is worked. In effect, the newly agreed
rate of $11.66 for this award is a guaranteed rate per shift.
A closer consideration of the Miscellaneous Workers'
(Activ Foundation) Award reveals that Clause 30.—
Payment of Wages, at subclause (4), prescribes as follows—
"(4) An employee shall be paid for accumulated day(s)
off at the rate, including penalties, at which it was
accumulated."
(emphasis added)
The accumulation referred to in the foregoing subclause
is the two hours of each week which accrues pursuant to the
ordinary hours of work arrangement allowable pursuant to
Clause 6(1 )(c) of this award, being that which the applicant
employer has observed in the past. Those same two hours,
having been worked as part of a shift, were on the face of
clause 8(1 )(a), required to be compensated loading-wise at
the time they occurred, that is, by the $11.66 for an 8
ordinary hour shift. In effect, each of the two hours attract
the equivalent of $1.46 per hour. The words which I have
emphasised (supra) in Clause 30(4) require that the
"penalties", which in my view includes a shift loading, be
paid on the two hours when observed as part of an accrued
day off. The end result is therefore that those two hours
attract a double loading. That seems as unusual result,
however the provisions considered are not ambiguous. I am
therefore led to conclude that this award presently prescribes
a benefit arising directly from the shift loading which
provides a greater recompense than the express $11.66.
Thus, if such is averaged over the present 40 ordinary hours
it would result in an hourly rate greater than $1.46.
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I am satisfied from my analysis of the two awards that the
actual employee entitlement which arises from working
afternoon or night shifts where 8 or less ordinary hours have
been worked, in the case of one award is not less than $11.66
per shift and for the other is just marginally less. It appears
from the various amendments which die parties have agreed
upon that, in relation to the working of ordinary hours and
shift work, particularly the terms of the shift work loading
provision, they intend the two awards to operate with the
same effect in the future. That is not achievable by a direct
conversion because of the differences between the awards
which are highlighted in these reasons. It is therefore my
view that the equitable resolution is to now prescribe the
shift loading as an hourly rate of $1.53.
The final matter for attention is the possible effect of the
Minimum Conditions of Employment Act 1993 upon the
practical operation of the provisions the parties have
formulated to provide three days of leave which an
employee may access, either in relation to a bereavement,
or for any other sufficient cause shown to the employer. The
parties are concerned that the wording presently agreed
between them may, because of the operation of the
Minimum Conditions of Employment Act 1993, wrongly
compound upon the level of benefit intended by them.
Section 5 of the aforementioned Act declares that the
minimum conditions contained therein apply to all employees and employers and are to be applied in any award, and
where a relevant provision exists in the award which is less
favourable, the award provision has no effect. At s.27 of the
Act there is prescribed a right to a two day period of
bereavement leave in relation to the death of specified
persons. Thus, pursuant to the legislation, whenever the
death of such a person occurs an employee is entitled to a
two day period of leave whereas, pursuant to the proposed
award provisions, the three days of leave allowed in each
year to cover both bereavement and absence for other
sufficient cause (short leave), could be exhausted. However,
that is less beneficial than is provided by the Act and
therefore the Act would prevail. That is, a further period of
leave is to be allowed for any subsequent bereavement.
The parties have expressed concern that their proposed
clause may operate so as to provide a windfall benefit.
Potential for such to occur exists in relation to short leave
when such leave is the first allowed in a calendar year. In
that circumstance it can not be offset against the right to
subsequent bereavement leave whereas the right to offset is
a condition upon which short leave was to be allowed.
The parties have not asked the Commission to decide
what should be the terms of the short leave and bereavement
leave clause, but they have proffered suggestions and sought
guidance to overcome the difficulty they have identified. On
that basis the Commission will include a recommended
re-draft of subclauses (1) for the newly titled clauses
15.—Short/Bereavement Leave, and 11.—Short/Bereavement Leave, of the Miscellaneous Workers' (Activ Foundation) Award and the Social Trainers and Assistant Supervisors' (Activ Foundation) Award, respectively, in the
Minutes of Proposed Order to issue for the two applications.
Before Speaking to the Minutes is undertaken, die parties
will be given the opportunity to be heard in relation to the
recommended subclauses (1), should such a request be made
to the Commission.
Appearances: Mr G.L. Bums appeared on behalf of the
applicant.
Ms S. Ellery appeared on behalf of the the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Activ Foundation Inc
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 431 of 1994.
COMMISSIONER C.B. PARKS.
2 June 1994.
Order.
HAVING heard Mr G.L. Bums on behalf of the Applicant
and Ms S. Ellery on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Miscellaneous Workers' (Activ Foundation) Award be varied in accordance with the following
Schedule and such variation shall have effect from
1 October 1993.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete the number and title
"15. Bereavement Leave" of this clause and insert in lieu
thereof—
15. Short/Bereavement Leave
2. Clause 4.—Definitions: Delete subclause (9) of this
clause.
3. Clause 6.—Hours: Delete this clause and insert in lieu
thereof—
6.—Hours.
(1) The ordinary working hours shall be 76 hours per
fortnight.
(2) The ordinary hours of work shall be rostered over
not more than ten shifts per fortnight.
(3) Not more than six consecutive shifts shall be
worked in any roster period.
(4) (a) The minimum shift length will be 4 hours for
full-time employees and 3 hours for part-time
employees.
(b) The maximum shift length shall be 10 hours.
(5) Each employee shall be given at least a ten hour
break between finishing the previous shift and
commencing his/her next shift
(6) (a) The provisions of this paragraph apply to day
employees.
(i) The ordinary hours of duty for employees employed in the vocational area
shall be worked between the hours of
7.00 am and 6.00 pm.
The actual hours worked by vocational area employees shall be 8.00 am
to 4.00 pm unless the Western Australian Industrial Relations Commission,
pursuant to Section 44 of the Industrial
Relations Act 1979, orders hours, within
the spread of hours specified in this
subclause, to be the hours actually
worked.
(ii) The ordinary hours of duty for a
Gardener shall be between the hours of
6.00 am and 5.00 pm.
(iii) The ordinary hours of duty for all other
employees shall be between the hours of
6.00 am and 6.00 pm.
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(b) The provisions of this paragraph apply to
shift employees.
Subject to subclause (1) of this clause the
ordinary hours of duty for an employee
working shift work shall be determined by a
roster. The provisions of such roster shall not
be altered without the agreement of the
parties, or in default, by Order of the
Commission.
(7) No employee shall be compelled to work more
than five hours without a meal break.
(8) The ordinary hours of duty shall include a meal
break which shall not be less than 30 minutes, and
not be counted as time worked.
Provided that where an employee is called on
duty during a meal break, the period worked shall
be counted in the ordinary hours of duty.
(9) A morning tea break shall be provided by the
employer. The time allowed for such break shall
not exceed 10 minutes, shall be taken when
convenient to the employer and be without
deduction of pay for such time.
(10) An employee's work shall be so arranged that
there is at least a 10 hour break between the
completion of work on one day, and the commencement of work on the next day.
(11) Weekend work:
(a) An employee, other than a house supervisor
or house manager, shall be paid for ordinary
hours worked between midnight on Friday
and midnight on Sunday at the rate of time
and one half.
(b) The rates prescribed herein shall be in
substitution for and not cumulative on the
rates prescribed on Clause 8.—Shift Work,
of this award.
(12) Any significant changes in rostering arrangements
will be implemented in the following manner:
(a) The proposed roster variations for each site
or subsite shall be explained to the employees concerned and to the Union who will
consider them.
(b) The affected parties (ie site management,
employees and the Union) will then consult
with each other with a view to agreeing to the
proposed roster.
(c) Where agreement cannot be reached, the
issues will be referred to the Western
Australian Industrial Relations Commission
for conciliation and, if necessary, arbitration.
4. Clause 7.—Overtime: Delete subclause (9) of this
clause and insert in lieu thereof—
(9) Overtime rates prescribed by this clause shall not
apply until after the ordinary rostered hours
worked on that day.
5. Clause 8.—Shift Work: Delete paragraph (a) of
subclause (1) of this clause and insert in lieu thereof—
(a) The loading on the ordinary rates of pay for an
afternoon or night shift shall be $1.53 per hour or
part thereof.
6. Clause 10.—Higher Duties: Delete subclause (3) of this
clause.
7. Clause 12.—Holidays and Annual Leave:
A. Delete paragraphs (c) and (d) of subclause (2) of
this clause.
B. Delete subclause (14) of this clause.
8. Clause 13.—Sick Leave: Delete subclauses (14) and
(15) of this clause and renumber subclause (16) to read (14).
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9. Clause 15.—Bereavement Leave: Delete this clause
and insert in lieu thereof—
15.—Short/Bereavement Leave
(1) (a) Subject to paragraph (b) hereof the employer
may upon sufficient cause being shown,
grant an employee leave of absence not
exceeding two consecutive working days, but
any leave of absence granted pursuant to this
paragraph shall not exceed, in the aggregate,
three working days in any one calendar year,
(b) Where an employee qualifies for bereavement leave pursuant to s.27 of the Minimum
Conditions of Employment Act 1993 and the
employee takes such leave, the three day
period of leave prescribed in paragraph (a)
hereof, or where such aggregate period of
leave has been partially used by the employee the remaining balance thereof, shall
be reduced by the period of bereavement
leave taken pursuant to s.27 of the aforementioned Act;
Provided that where, as a consequence of
an employee having taken short leave in a
calendar year, any bereavement leave subsequently taken in that calendar year exceeds
the balance of the aggregate leave available
to such employee pursuant to paragraph (a)
hereof, the amount by which the bereavement
leave taken so exceeds that balance of leave
may be deducted by the employer from the
aggregate of leave prescribed for the next
following calendar year.
(2) The provisions of this clause shall apply to
part-time employees in the same proportion as the
hours normally worked bear to a full-time employee.
(3) This clause shall not apply to House Supervisor
and House Manager or to employees not employed in Residential Services.
10. Clause 16.—Long Service Leave: Delete subclause
(4) of this clause and renumber subclauses (5) and (6) to read
(4) and (5).
11. Clause 29.—Special Rates and Provisions: Add after
subclause (5), the following new subclause—
(6) Residential Services employees employed pursuant to this award shall be entitled to apply for up
to five days leave without pay in each calendar
year subject to operational requirements. The
leave referred to in this subclause may be taken
in single days.
12. Clause 39.—Trade Union Training Leave: Delete
paragraph (b) of subclause (3) of this clause and insert in lieu
thereof—
(b) Where a public holiday or rostered day off falls
during the duration of a course, a day off in lieu
of that day will not be granted.
13. Clause 41.—Continuity of Entitlements: Delete
paragraph (b) of subclause (3) of this clause and insert in lieu
thereof—
(b) Pro rata payment for long service leave or annual
leave shall not be made by the former employer
to the employee in respect of the entitlement
accrued to the date on which the employee ceased
to be employed by the former employer where the
employee remains employed at the establishment.
Such accrued or accniing entitlement shall be the
liability of the new employer.
14. Clause 42.—House Supervisors and House Managers:
Add after "(E)—WAGES", the following—
(F)—Bereavement Leave
(1) An employee shall, on the death of a wife,
husband, defacto wife or defacto husband, father,
father-in-law, mother, mother-in-law, brother,
sister, child or stepchild be entitled on notice, of
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(2)
(3)

(4)
(5)

(6)

leave up to and including the day of the funeral
of such relation and such leave shall be without
deduction of pay for a period not exceeding the
number of hours worked by the employee in two
ordinary working days.
Proof of such deaths shall be furnished by the
employee to the satisfaction of the employer.
Provided that payment in respect of bereavement
leave is to be made only where the employee
otherwise would have been on duty and shall not
be granted in any case where the employee
concerned would have been off duty in accordance
with his/her roster, or on long service leave,
annual leave, sick leave, workers' compensation,
leave without pay or on a public holiday.
The provisions of this clause shall be available for
use by the employee where leave is necessary on
compassionate grounds.
An employee shall not be entitled to claim
payment for bereavement leave on a day when that
employee is absent on an Accrued Day Off in
accordance with the provisions of subclauses (1)
and (2) of Clause 6.—Hours, of this award.
An employee, whilst on bereavement leave prescribed by this clause shall continue to accrue an
entitlement to an Accrued Day Off as prescribed
in subclauses (1) and (2) of Clause 6.—Hours, of
this award.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Activ Foundation Inc
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 432 of 1994.
COMMISSIONER C.B. PARKS.
2 June 1994.
Order.
HAVING heard Mr G.L. Bums on behalf of the Applicant
and Ms S. Ellery on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Social Trainers and Assistant Supervisors'
(Activ Foundation) Award be varied in accordance
with the following Schedule and such variation shall
have effect from 1 October 1993.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete the number and title
"11. Short Leave" of this clause and insert in lieu thereof—
11. Short/Bereavement Leave
2. Clause 5.—Definitions: Delete subclause (7) of this
clause.
3. Clause 7.—Hours of Duty: Delete this clause and insert
in lieu thereof—
7.—Hours of Duty.
(1) The ordinary working hours shall be 76 hours per
fortnight.
(2) The ordinary hours of work shall be rostered over
not more than ten shifts per fortnight.

(3) Not more than six consecutive shifts shall be
worked in any roster period.
(4) (a) The minimum shift length will be 4 hours for
full-time employees and 3 hours for part-time
employees.
(b) The maximum shift length for shift other
than those referred to in Clause 9.—General
Conditions, subclause (1) of this award shall
be 10 hours.
(5) Each employee shall be given at least a ten hour
break between finishing the previous shift and
commencing his/her next shift.
(6) (a) The ordinary hours of duty for employees
employed in Employment Services or Community Access Centres shall be worked
between 7.00 am and 6.00 pm.
(b) The actual hours worked by Employment
Services or Community Access Centre employees shall be 8.00 am to 4.00 pm unless
the Western Australian Industrial Relations
Commission, pursuant to Section 44 of the
Industrial Relations Act 1979, orders hours,
within the spread of hours specified in this
subclause, to be the hours actually worked.
The following provisions apply only to
Assistant Supervisors:
(7) (a) No employee shall be compelled to work
more than five hours without a meal break.
(b) The ordinary hours of duty shall include a
meal break which shall not be less than 30
minutes, and not be counted as time worked.
Provided that where an employee is called
on duty during a meal time, the period
worked shall be counted in the ordinary hours
of duty.
(c) A morning tea break shall be provided by the
employer. The time allowed for such a break
shall not exceed ten minutes, shall be taken
when convenient to the employer and be
without deduction of pay for such time.
(8) Any significant changes in rostering arrangements
will be implemented in the following manner.
(a) The proposed roster variations for each site
or subsite shall be explained to the employees concerned and to the Union who will
consider them.
(b) The affected parties (ie site management,
employees and the Union) will then consult
with each other with a view to agreeing to the
proposed roster.
(c) Where agreement cannot be reached, the
issues will be referred to the Western
Australian Industrial Relations Commission
for concOiation and, if necessary, arbitration.
4. Clause 8.—Overtime: Delete subclause (10) of this
clause and insert in lieu thereof—
(10) Overtime rates prescribed by this clause shall not
apply until after the ordinary rostered hours
worked on that day.
5. Clause 9.—General Conditions:
A. Delete subclause (2) of this clause and insert in
lieu thereof—
(2) (a) An allowance of 34 cents per hour or
part thereof shall be paid to employees
who are place in charge of a unit during
the off shift period of the Senior Social
Trainer.
(b) An allowance of 81 cents per hour or
part thereof shall be paid to employees
who are placed in charge of a unit of 25
and under bed capacity during the off
shift period of the Hostel Manager.

(c) An allowance of 101 cents per hour or
part thereof shall be paid to employees
who are placed in charge of a unit of 26
and over ted capacity during the off
shift period of the Hostel Manager.
(d) No unit shall operate without an employee being responsible for such unit
as a relieving employee during the off
shift period of the Senior Trainer or
Hostel Supervisor.
B. Add after subclause (2) the following new
subclause—
(3) Social Trainers employed pursuant to this
award shall be entitled, on application, to up
to 5 days leave without pay in each calendar
year subject to operational requirements. The
leave referred to in this subclause may be
taken in single days.
6. Clause 10.—Holidays and Annual Leave: Delete this
clause and insert in lieu thereof—
10.—Holidays and Annual Leave.
(1) The following days or the day observed in lieu
thereof shall be allowed as holidays with pay:
(a) New Year's Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign's Birthday,
Christmas Day and Boxing Day.
(b) Such days as specified as Public Service
Holidays pursuant to Section 59 of the Public
Service Act 1978.
(2) (a) When any of the days observed as a holiday
in this clause fall during a period of annual
leave the holiday or holidays shall be
observed on the next succeeding work day of
days as the case may be after completion of
that annual leave.
(b) When any of the days observed as a holiday
as prescribed in this clause fall on a day when
a shift worker is rostered off duty and the
employee has not been required to work on
that day he/she shall be paid as if the day was
an ordinary working day or if the employer
agrees be allowed to take a day's holiday in
lieu of the holiday at a time mutually
acceptable to the employer and the employee.
(3) (a) Any employee, subject to paragraph (b) of this
subclause, who is required to work in the day
observed as a holiday as prescribed in this
clause in his normal hour of labour or ordinary
hours in the case of shift worker shall be paid
for the time worked at the rate of double time
and one-half or if the employer agrees, be paid
for time worked at the rate of time and one-half
and in addition be allowed to observe the
holiday on a day mutually acceptable to the
employer and the employee.
(b) (i) An employee who is instructed by
his/her employer to hold himself/herself
on-call in accordance with the provisions of subclause (9) of Clause 8.—
Overtime, of this award on a day
observed as a public holiday during
his/her normal hours of labour or his/her
ordinary hours in the case of a shift
worker shall be allowed to observe that
holiday on a day mutually acceptable to
the employer and the employee.
(ii) An employee who is holding himself/
herself on-call during the period specified in the preceding paragraph in
accordance with subclause (9) of Clause
8.—Overtime, of this award shall be
paid for any time worked during the
period at the rate of time and one-half
in accordance with the provisions of

subclause (8) of Clause 8.—Overtime,
of this award.
(c) An employee who is required to work on a
public holiday outside the hours referred to
in paragraph (a) hereof shall be paid in
accordance with paragraph (b) of subclause
(2) of Clause 8.—Overtime, of this award.
(4) (a) Except as hereinafter provided a period of
four consecutive week's leave shall be
allowed to an employee by the employer after
each period of 12 months' continuous service
with the employer.
(b) Such annual leave may be rostered at the
employer's discretion provided that where an
employee makes application for annual leave
the employer shall not unreasonably oppose
such application.
(5) (a) The employee shall be paid for any period of
annual leave prescribed by this clause at the
ordinary rate of wage, and in the case of shift
workers that rate of wage shall include the
shift and weekend penalties the employee
would have received had the employee not
proceeded on annual leave. Where it is not
possible to calculate the shift and weekend
penalties the employee would have received,
the employee shall be paid at the rate of the
average of such payments made each week
over die four weeks prior to taking leave.
(b) An employee whose employment terminates
after he/she has completed a 12 monthly
qualifying period and who has not been
allowed the leave prescribed under this
clause in respect of that qualifying period
shall be given payment as prescribed in
subclause (5) and (10) of this clause in lieu
of that leave or, in a case to which subclause
(9) of this clause applies, in lieu of so much
of that leave as has not been allowed unless:
(i) he/she has been justifiably dismissed for
misconduct; and
(ii) the misconduct for which he/she has
been dismissed occurred prior to the
completion of that qualifying period.
(6) By mutual agreement, an employee may be
allowed to take the annual leave prescribed by this
clause before the completion of 12 months'
continuous service as prescribed by subclause (4)
of this clause.
(7) (a) If after one month's continuous service in
any qualifying 12 monthly period an employee leaves his/her employment or his/her
employment is terminated by the employer
through no fault of the employee, the
employee shall be paid 2.92 hours' pay, or in
the case of employees provided for in
subclause (8) of this clause 3.65 hours' pay,
at his/her ordinary rate of wage as prescribed
in subclause (2) of this clause in respect of
each completed week of continuous service.
(b) The rate prescribed in subclause (3) hereof
shall be paid in lieu of the amounts to which
an employee may be entitled pursuant to
Clause 21.—Shift Work, of this award.
(c) If the services of an employee terminate and
the employee has taken a period of leave in
accordance with subclause (6) of this clause
and if the period of leave so taken exceeds
that which would become due pursuant to
paragraph (a) of this subclause the employee,
shall be liable to pay the amount representing
the difference between the amount received
by him/her for the period of leave taken in
accordance with subclause (6) of this clause
and the amount which would have accrued in

accordance with paragraph (a) of this subclause. The employer may deduct this
amount from moneys due to the employee by
reason of the other provisions of this award
at the time of termination.
(8) Shift workers who are rostered to work their
ordinary hours on Sundays and/or public holidays
during a qualifying period of employment for
annual leave purposes shall be entitled to receive
additional annual leave as follows:
(a) if 35 ordinary shifts on such days have been
worked—one week; and
(b) if less than 35 ordinary shifts on such days
have been worked the employee shall be
entitled to have one additional day's leave for
each seven ordinary shifts so worked, provided that the maximum additional leave
shall not exceed five working days.
(9) (a) The annual leave prescribed in this clause
may be taken in two portions provided that
no portion shall be less than two consecutive
weeks.
(b) Except where by agreement between the
employee and the employer annual leave
days may be taken—
(i) as a single day absence; or
(ii) in a portion of one week made up of five
consecutive days.
(10) (a) When an employee, other than a shift
employee, proceeds on annual leave, he/she
shall be paid a loading of 17.5 per cent of
his/her ordinary wage for four weeks at the
time of taking such leave. If an employee
takes annual leave in two or more periods
he/she shall be paid l/20th of the loading for
each day of leave he/she takes at the time of
taking each period of his/her leave.
(b) When a shift employee, other than a shift
employee who qualifies for additional leave
under subclause (8) of this clause, proceeds on
annual leave he/she shall be paid a loading of
either 17.5 per cent of his/her ordinaty wage for
four weeks or an amount equivalent to the shift
and weekend penalties the employee would
have received if he/she had not proceeded on
annual leave, whichever amount is the greater.
If an employee takes annual leave in two
periods he/she shall be paid l/20th of the
loading for each day of leave he/she takes or an
amount equivalent to the shift and weekend
penalties he/she would have received if he/she
had not proceeded on annual leave. Payment
shall be made at the time of taking each period
of his/her leave.
(c) When a shift employee, who qualifies for
additional leave under subclause (8) of this
clause proceeds on annual leave he/she shaU
be paid a loading of either 20 per cent of
his/her ordinary wage for five weeks or an
amount equal to die shift and weekend
penalties the employee would have received
if he/she had not proceeded on annual leave,
whichever amount is greater.
(d) The loadings referred to in this subclause
shall be paid at the time the employee takes
his/her leave and where the employee takes
annual leave in two periods he/she shall be
paid l/20th of the loading (or l/25th of the
loading in the case of a shift employee
referred to in paragraph (c) hereof) for each
day of leave taken or an amount equivalent
to the shift and weekend penalties he/she
would have received if he/she had not
proceeded on annual leave.

(e) The 17.5 per cent loading prescribed in this
subclause shall not apply to proportionate
annual leave on termination.
(11) Any annual leave entitlement as at 4 October 1985
shall be adjusted in hours in the ratio of 38 to 40.
(12) The provisions of this clause shall not apply to
casual employees.
(13) In addition to the annual leave prescribed in
subclause (1) of this clause, employees employed
as Community Access Co-ordinators shall be
allowed an additional two weeks paid leave. The
loading prescribed in subclause (11) of this clause
shall not be applied to such leave.
(14) Annual leave shall not accrue during absence on
leave without pay or absence on workers' compensation in excess of one calendar month.
7. Clause 11.—Short Leave:
A. Delete the number and title of this clause and
insert in lieu thereof—
11.—Short/Bereavement Leave.
B. Delete subclauses (1) and (2) of this clause and
insert in lieu thereof—
(1) (a) Subject to paragraph (b) hereof the
employer may upon sufficient cause
being shown, grant an employee leave
of absence not exceeding two consecutive working days, but any leave of
absence granted pursuant to this paragraph shall not exceed, in the aggregate,
three working days in any one calendar
year.
(b) Where an employee qualifies for bereavement leave pursuant to s.27 of the
Minimum Conditions of Employment
Act 1993 and the employee takes such
leave, the three day period of leave
prescribed in paragraph (a) hereof, or
where such aggregate period of leave
has been partially used by the employee
the remaining balance thereof, shall be
reduced by the period of bereavement
leave taken pursuant to s.27 of the
aforementioned Act;
Provided that where, as a consequence of an employee having taken
short leave in a calendar year, any
bereavement leave subsequently taken
in that calendar year exceeds die balance of the aggregate leave available to
such employee pursuant to paragraph
(a) hereof, the amount by which die
bereavement leave taken so exceeds that
balance of leave may Ire deducted by the
employer from the aggregate of leave
prescribed for the next following calendar year.
(2) The provisions of this clause shall apply to
part-time employees employed in Residential Services only, in the same proportion as
the hours normally worked bear to a full-time
employee.
8. Clause 12.—Sick Leave: Delete subclauses (13) and
(14) of this clause and renumber subclauses (15), (16) and
(17) to read (13), (14) and (15).
9. Clause 14.—Long Service Leave: Delete subclause (9)
of this clause and renumber subclauses (10) and (11) to read
(9) and (10).
10. Clause 21.—Shift Work: Delete paragraph (a) of
subclause (1) of this clause and insert in lieu thereof—
(a) The loading on the ordinary rates of pay for an
afternoon or night shift shall be $1.53 per hour or
part thereof.
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11. Clause 25.—Part-Time Employees:
A. Delete subclause (3) of this clause and insert in
lieu thereof—
(3) With the exception of employees employed
in Residential Services, part-time employment shall not count as qualifying service for
short leave.
B. Delete subclause (8) of this clause and renumber
subclause (9) to read (8).
12. Clause 30.—Study Leave: Delete this clause and
insert in lieu thereof—
The provisions applicable to wages employees of the
State Government from time to time shall apply to
employees covered by this award who wish to study for
an approved qualification.
13. Clause 35.—Trade Union Training Leave: Delete
paragraph (b) of subclause (3) of this clause and insert in lieu
thereof—
(b) Where a public holiday or rostered day off falls
during the duration of a course, a day off in lieu
of that day will not be granted.
14. Clause 38.—Continuity of Entitlements: Delete
paragraph (b) of subclause (3) of this clause and insert in lieu
thereof—
(b) Pro rata payment for long service leave or annual
leave shall not be made by the former employer
to the employee in respect of the entitlement
accrued to the date on v/hich the employee ceased
to be employed by the former employer where the
employee remains employed at the establishment.
Such accrued or accruing entitlement shall be the
liability of the new employer.

THE ROCK LOBSTER AND PRAWN PROCESSING
AWARD 1978.
No. R 24 of 1977.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Food Preservers' Union of Western Australia, Union of
Workers
and
Markwell Ross Fisheries Pty Ltd and Others.
No. 276 of 1994.
Die Rock Lobster and Prawn Processing Award 1978
No. R 24 of 1977.
COMMISSIONER S.A. KENNEDY.
4 May 1994.
Order.
HAVING heard Mr W. Johnston on behalf of the applicant
union and Mr A. Tomlinson on behalf of MG Kailis Gulf
Fisheries and there being no appearance by or on behalf of
any other respondent, now therefore, I the undersigned
pursuant to the powers conferred by the Industrie Relations
Act 1979, do hereby order—
That The Rock Lobster and Prawn Processing Award
1978 as amended be further varied in accordance with
the following schedule with effect from the beginning
of the first pay period commencing on or after the 4th
day of April 1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.
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Schedule.
Clause 7.—Wages: Delete subclause (1) of this clause and
insert the following in lieu thereof:
(1) Adult Employees:
Base
Safety
Total
Rate
Net
Award
Adjustment Rate
Per Week
Gassifications
$
$
$
(a) Grader
325.95
8.00
333.95
(b) Process Employee
312.30
8.00
320.30
The above rates include an amount for a Safety Net
Adjustment of $8.00 awarded in accordance with the State
Wage Decision 1993 which may be absorbed into overaward payments existing as at 4 April 1994.
The award rate set out in this subclause, which includes
the Safety Net Adjustment also set out in this subclause,
shall be paid for ah purposes of the Award.

SCHOOL EMPLOYEES (INDEPENDENT DAY AND
BOARDING SCHOOLS) AWARD, 1980.
No. R 7 of 1979.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Guildford Grammar School and Others.
No. 1607 of 1993.
SCHOOL EMPLOYEES (INDEPENDENT DAY AND
BOARDING SCHOOLS) AWARD 1980.
No. 7 of 1979.
COMMISSIONER R.N. GEORGE.
17 May 1994.
Order.
HAVING heard Ms D. Blaskett and later Ms S. Mayman on
behalf of the Applicant, Ms R. Dight and later Ms M.
Armstrong on behalf of Respondent members of the
Chamber of Commerce and Industry of Western Australia,
Mr R. Gifford on behalf of the Independent Schools
Association of WA and Mr N. Cinquina on behalf of the
Catholic Education Office, the Commission being satisfied
that this Application for an $8.00 per week wage increase
is consistent with the Arbitrated Safety Net Adjustment
Principle pursuant to the December 1993 State Wage
Decision (74 WAIG 198);
And whereas adjustments under the Minimum Rates
Adjustment Principle have been given effect (71 WAIG
1027; 71 WAIG 2139; 72 WAIG 353 and 72 WAIG 2224);
Now therefore, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, and
by consent hereby orders—
That the School Employees (Independent Day and
Boarding Schools) Award 1980 be varied in accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after 31 January
1994.
(Sgd.) R. N. GEORGE,
[L.S.]
Commissioner.
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Schedule.

Clause 32.—Wages: Delete subclausc (1) of this clause
and insert the following in lieu thereof—
(1) (a) The minimum weekly rates of wage payable from
the beginning of the first pay period commencing
on or after 31 January 1994 shall be:
Supple- Minimum
Base
Rate mentary Award
Payment Rate
$
$
$
Level 1
319.20 53.40 372.60
Cleaner
Level 2
Domestic employees including—
Kitchen Attendant
House Attendant
Dining Attendant
Laundiy Attendant
325.00 54.30 379.30
Sewing Attendant
Level 3
Cooks (Other)
328.70 54.80 383.50
Level 4
Gardener/Groundsperson
Grade 1
336.00 55.80 391.80
Level 5
First Cook (Grade 1),
or Cook woriting alone
Gardener/Groundsperson,
Grade 2
Sewing Supervisor
343.30 56.90 400.20
Level 6
Senior Gardener/
Groundsperson, Grade 1
First Cook, Grade 2
350.70 57.80 408.50
Level 7
Senior Gardener/
Groundsperson, Grade 2
365.20 60.00 425.20
Tradesperson Cook
Level 8
Head Groundsperson
438.30 70.30 508.60
(b) (i) The supplementary payment set out in this
clause includes an Arbitrated Safety Net Adjustment (ASNA) of $8.00 per week available in
accordance with the December 1993 State Wage
Decision and is payable in addition to the
prescribed "Base Rate" to produce the new
"Minimum Award Rate".
(ii) Consistent with the requirements of the December
1993 State Wage Decision, the "ASNA" is
absorbable to the extent of any equivalent amount
in rates of pay (whether overaward, award or
enterprise agreement) in excess of the "Minimum
Award Rate".
(iii) "Overaward payment" is defined as the amount
(whether it be termed "overaward payment",
"attendance bonus" or any term whatsoever),
which an employee would receive in excess of the
"Minimum Award Rate". Provided that such
payment shall exclude overtime, shift allowance,
penalty rates, disability allowances, fares and
travelling time allowances and any other ancillary
payments of a like nature prescribed by the award.

brti

TEACHERS' AIDES' (INDEPENDENT SCHOOLS)
AWARD 1988.
No. A 27 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
. and
Catholic Education Commission of WA and Others.
No. 1614 of 1993.
TEACHERS' AIDES (INDEPENDENT SCHOOLS)
AWARD 1988.
No. A27 of 1987.
COMMISSIONER R.N. GEORGE.
17 May 1994.
Order.
HAVING heard Ms D. Blaskett and later Ms S. Mayman on
behalf of the Applicant, Ms R. Dight and later Ms M.
Armstrong on behalf of Respondent members of the
Chamber of Commerce and Industry of Western Australia,
Mr R. Gifford on behalf of the Independent Schools
Association of WA and the Anglican Schools Commission
and Mr N. Cinquina on behalf of Aquinas College, the
Commission being satisfied that this Application for an
$8.00 per week wage increase is consistent with the
Arbitrated Safety Net Adjustment Principle pursuant to the
December 1993 State Wage Decision (74 WAIG 198);
And whereas the Minimum Rates Adjustment process has
been commenced by the filing of Application 1531 of 1993;
Now therefore, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, and
by consent hereby orders—
That the Tfeachers' Aides (Independent Schools)
Award 1988 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after 31 January 1994.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete the number and title
2A. State Wage Principles—June 1991 from this clause.
2. Clause 2A.—State Wage Principles—June 1991:
Delete this clause from the award.
3. A. Clause 14.—Wages: Delete subclause (1) of this
clause and insert the following in lieu thereof—
(1) (a) The minimum hourly award rate of wage
payable to employees covered by this award
shall include an arbitrated safety net adjustment of $8.00 per week as expressed hereunder:
Arbitrated
Min. Hourly
Base Rate
Award Rate
Safety
Net
Adjustment
(per hour)
(per hour)
(per hour)
c
<4>
Step 1
9.58
0.23
9.35
Step 2
0.23
9.77
9.54
Step 3
9.74
0.23
9.97
Step 4
0.23
10.21
9.98
10.50
Step 5
10.27
0.23
Step 6
10.64
10.87
0.23
0.23
11.18
Step 7
10.95
10.94
Step 8
0.23
10.71
0.23
11.25
Step 9
11.02
11.56
Step 10
11.33
0.23
11.86
Step 11
0.23
11.63
0.23
12.05
Step 12
11.82
12.19
Step 13
11.96
0.23
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Progression along the wages scale shall be by annual
increment.
Level One
Teachers' Aides in Primary Schools, Pre-Primary Schools
or Pre-schools Teaching Assistants
Enter Step 1
Exit Step 4
Level Two
Teachers' Aides in Aboriginal Schools, where the
required training has been completed
Teachers' Aides involved in a Special Education Programme (a part-time programme for one or more students
within a mainstream school)
Enter Step 2
Exit Step 5
Level Three
Teachers' Aides in Aboriginal Secondary Schools
Tbachers' Aides in Special Education Centres (a full-time
class, serving a region, within a mainstream school)
Enter Step 4
Exit Step 7
Level Four
Tbachers' Aides in Aboriginal Schools on satisfactory
completion of the first year of Aboriginal Tbachers'
Training Course
Employees who have completed an approved "Classroom Assistant" Course at a recognised training institution
or equivalent as agreed between the Union and the
Respondents
Tbachers' Aides in Special Education Schools (schools
with limited enrolment to students with a particular
disability)
Tbaching Assistants who have completed initial training
as detailed in the Aboriginal Teaching Assistants Programme Manual
Enter Step 8
Exit Step 11
Teachers' Aides in Special Education Schools who have
completed an approved "Classroom Assistant" Course at
a recognised training institution
Tbaching Assistants who have completed year 1 of the
Diploma of Teaching or Bachelor of Education as specified
in the Aboriginal Teaching Assistants Programme Manual
Step 12
Level Five
Employees who have completed the Child Care Certificate, National Nursery Examination Board Certificate or
other equivalent qualifications as agreed between the Union
and the Respondents
Tbachers' Aides in Aboriginal Schools on satisfactory
completion of the second year of Aboriginal Tbachers'
Training Course
Tbaching Assistants who have completed year 2 of the
Diploma of Teaching or Bachelor of Education as specified
in the Aboriginal Teaching Assistants Programme Manual
Step 13
(b) (i) The Arbitrated Safety Net Adjustment
(ASNA) of $8.00 set out in this clause
is the amount available in accordance
with the December 1993 State Wage
Decision and is payable in addition to
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the prescribed "Base Rate" to produce
the new "Minimum Hourly Rate".
(ii) Consistent with the requirements of the
December 1993 State Wage Decision,
the "ASNA" is absorbable to the extent
of any equivalent amount in rates of pay
(whether award, overaward or enterprise
agreement) in excess of the "Base
Rate".
(iii) ' 'Overaward payment'' is defined as the
amount (whether it be termed "overaward payment", "attendance bonus" or
any term whatsoever), which an employee would receive in excess of the
"Minimum Hourly Award Rate". Provided that such payment shall exclude
overtime, shift allowance, penalty rates,
disability allowances, fares and travelling time allowances and any other
ancillary payments of a like nature
prescribed by the award.
B. Clause 14.—Wages: Delete subclause (3) of this
clause and insert the following in lieu thereof—
Arbitrated
Min.
Base Safety Net Hourly
Rate
AdjustAward
(per
ment
Rate
hour) (per hour) (per hour)
(SKal Ch'ld Care Workers
1st year of experience
11.19
0.21
11.40
2nd year of experience
12.37
0.21
12.58
3rd year of experience
13.00
0.21
13.21
4th year of experience
13.63
0.21
13.84
5th year of experience
14.27
0.21
14.48
(b) An employee left in charge of pupils for a full
session or more shall be paid no less than the rate
applicable to a Child Care Worker in their fifth
year of employment for the whole period they are
in charge.
(c) (i) The Arbitrated Safety Net Adjustment
(ASNA) of $8.00 set out in this clause is the
amount available in accordance with the
December 1993 State Wage Decision and is
payable in addition to the prescribed "Base
Rate" to produce the new "Minimum
Hourly Award Rate".
(ii) Consistent with the requirements of the
December 1993 State Wage Decision, the
"ASNA" is absorbable to the extent of any
equivalent amount in rates of pay (whether
award, overaward or enterprise agreement) in
excess of the "Base Rate".
(iii) "Overaward payment" is defined as the
amount (whether it be termed "overaward
payment", "attendance bonus" or any term
whatsoever), which an employee would
receive in excess of the "Minimum Hourly
Award Rate". Provided that such payment
shall exclude overtime, shift allowance,
penalty rates, disability allowances, fares and
travelling time allowances and any other
ancillary payments of a like nature prescribed
by the award.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
UNIVERSITY, COLLEGES AND SWANLEIGH
AWARD 1980.
No. R 7B of 1979.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
St Thomas More College and Others.
No. 1619 of 1993.
UNIVERSITY, COLLEGES AND SWANLEIGH
AWARD, 1980.
COMMISSIONER R.N. GEORGE.
17 May 1994.
Order.
HAVING heard Ms D. Blaskett and later Ms S. Mayman on
behalf of the Applicant and Ms R. Dight and later Ms M.
Armstrong on behalf of Respondent members of the
Chamber of Commerce and Industry of Western Australia,
the Commission being satisfied that this Application for an
$8.00 per week wage increase is consistent with the
Arbitrated Safety Net Adjustment Principle pursuant to the
December 1993 State Wage Decision (74 WAIG 198);
And whereas adjustments under the Minimum Rates
Adjustment Principle have been given effect (71 WAIG
1027; 71 WAIG 2139; 72 WAIG 353 and 72 WAIG 2224);
Now therefore, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, and
by consent hereby orders—
That the University, Colleges and Swanleigh Award,
1980 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after 31 January 1994.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.
Schedule.
Clause 31.—Wages: Delete subclause (1) of this clause
and insert the following in lieu thereof—
(1) (a) The minimum weekly rates of wage payable
from the beginning of the first pay period on
or after 31 January 1994 shall be:
Base Supple- Minimum
Rate mentary Award
Payment Rate
$
$
$
Level 1
Cleaner
319.20 53.40 372.60
Level 2
Domestic employees
including—
Kitchen Attendant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
325.00 54.30 379.30
Level 3
Cooks (Other)
328.70 54.80 383.50
Level 4
Gardener/Groundsperson
336.00 55.80 391.80
Grade 1
Level 5
First Cook (Grade 1),
or Cook working alone
Gardener/Groundsperson,
Grade 2
Sewing Supervisor
343.30 56.90 400.20
Level 6
Senior Gardener/
Grounds person, Grade 1
First Cook, Grade 2
350.70 57.80 408.50
Level 7
Senior Gardener/
Groundsperson, Grade 2
Tradesperson Cook
365.20 60.00 425.20
Level 8
Head Groundsperson
438.30 70.30 508.60
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(b) (i) The supplementary payment set out in this
clause includes an Arbitrated Safety Net
Adjustment (ASNA) of $8.00 per week
available in accordance with the December
1993 State Wage Decision and is payable in
addition to the prescribed "Base Rate" to
produce the new "Minimum Award Rate".
(ii) Consistent with the requirements of the
December 1993 State Wage Decision, the
ASNA is absorbable to the extent of any
equivalent amount in rates of pay (whether
award, overaward or enterprise agreement) in
excess of the "Minimum Award Rate".
(iii) "Overaward payment" is defined as the
amount (whether it be termed "overaward
payment", "attendance bonus" or any term
whatsoever), which an employee would
receive in excess of the "Minimum Award
Rate". Provided that such payment shall
exclude overtime, shift allowance, penalty
rates, disability allowances, fares and travelling time allowances and any other ancillary payments of a like nature prescribed by
the award.

WUNDOWIE FOUNDRY AWARD 1986
No. A8 of 1986.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Electrical, Electronics, Foundry
and Engineering Union (Western Australian
Branch)
Wundowie Foundry Pty Ltd.
No. 211 of 1994.
Wundowie Foundry Award 1986 No. A 8 of 1986
COMMISSIONER A.R. BEECH.
12 May 1994.
Order.
HAVING heard Mr N. Hodgson and Mr A. Gill on behalf
of the Applicant and Mr P. Stillman and Mr B. Pearce on
behalf of the Respondent, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the Wundowie Foundry Award 1986 be varied
in accordance with the following Schedule and that
such variation shall have effect from the first pay period
commencing on or after the 29th day of April 1994.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

Schedule.
1. Clause 24.—Supplementary Payments: Delete paragraph (l)(a) of this clause and insert in lieu the following:
(1) (a) In addition to the rates payable under the
provisions of Clause 23.—Wages of this
award, an employee other than an apprentice,
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employed in classifications to which the
following wage groups apply or in the
classifications listed shall be paid the supplementary payment prescribed:
Supple- Safety Net
Total
Wage Group/
mentary Adjustment SuppleClassification
Payment
Payment
mentary
Per Week
Payment
Per Week
$
$
$
C9 Group B
58.00
8.00
66.00
CIO Group D
52.00
8.00
60.00
Cll Group E
39.80
47.80
8.00
Group G
39.80
8.00
47.80
C12 Group H
36.60
8.00
44.60
Group J
36.60
8.00
44.60
Group K
36.60
44.60
8.00
Ci3 Group L
30.30
38.30
8.00
Group M
30.30
8.00
38.30
C14 Group N
33.80
41.80
8.00
2. Clause 24.—Supplementary Payments: In subclause
(1) of this clause renumber paragraphs (b) and (c) as (c) and
(d) respectively.
3. Clause 24.—Supplementary Payments: In subclause
(1) of this clause add a new paragraph (b) as follows:
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As far as relevant, those parts of the Agreement which
relate to area of operation or scope are published hereunder.
3.—Parties Bound.
(a) St John Ambulance Australia WA Ambulance Service
Inc., 209 Great Eastern Highway, Belmont WA 6104;
(b) The Australian Liquor, Hospitality and Miscellaneous
Workers' Union of Australia, WA Branch, 61 Thomas
Street, Subiaco WA 6008.
4.—Objective.
This Agreement is designed to maximise the opportunity
for the WA Ambulance Service Inc., its employees and their
Union to improve the training, professionalism, career path
progression, efficiency and thereby performance and image
of the Ambulance Service. Furthermore, to provide an
appropriate pay increase for employees in recognition of
their contribution and participation in productivity and
efficiency measures outlined in the Agreement.

(b) Safety Net Adjustment payments set out in this
clause represent a payment which shall be
absorbed into overaward payments.

5.—^Relationship to Existing Contracts and Future Award
Coverage.

An "overaward payment" is defined as the
amount (whether it be termed "overaward payment", "attendance bonus", "service increment" or any term whatsoever) which an employee would receive in excess of the "award
wage" which applied immediately prior to the
decision of the Western Australian Industrial
Relations Commission dated 24 December 1993
(Application No. 1457 of 1993) for the classification in which such employee is engaged. Provided
that such payment shall exclude overtime, shift
allowances, penalty rates, disability allowances,
fares and travelling time allowances and any other
ancillary payments of a like nature prescribed by
the award.

This Agreement shall be read and interpreted wholly in
conjunction with the terms of individual contracts applying
to Deputy Superintendents and subsequent industrial Award
when issued.
A copy of the Agreement may be inspected at my office
at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.

The Safety Net Payment is an adjustment
reflecting the application of the arbitrated safety
net adjustment principle enunciated in the State
Wage Decision of 24 December 1993.
Consistent with the requirements of that principle the $8.00 safety net adjustment is absorb able
to the extent of any equivalent amount in rates of
pay—whether overaward, award or industrial
agreement—in excess of the minimum rates
(classification rate and supplementary payment)
prescribed in accordance with the September 1989
State Wage Case decision.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ray Parfitt
The Ascot Inn.
No. 452 of 1994.
COMMISSIONER A.R. BEECH.
1 June 1994.
Order.

NOTICES—
Award/Agreement matters—
Application No. AG 50 of 1994.
APPLICATION FOR REGISTRATION OF AN INDUSTRIAL AGREEMENT TITLED "ST JOHN AMBULANCE AUSTRALIA WA AMBULANCE SERVICE
INC. DEPUTY SUPERINTENDENTS ENTERPRISE
BARGAINING AGREEMENT 1994"
NOTICE is given that an application has been made to the
Commission by the St John Ambulance Australia, WA.
Ambulance Service Inc under the Industrial Relations Act
1979 for registration of the above Agreement.

HAVING heard Ms J. Harrison on behalf of the Applicant
and Mr S. Kenner (of counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the application be discontinued.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLElf EM IS—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Trevor Durham
and
Western Australian Government Railways Commission
trading as Westrail.
No. 177 of 1994.
COMMISSIONER S.A. KENNEDY.
10 May 1994.
Reasons for Decision.
THE COMMISSIONER: This application by Trevor Durham was filed on 17 February 1994. By it the applicant seeks
the following—
(a) a declaration as to the validity of his "purported
dismissal";
(b) in the event that his dismissal was valid, a
declaration that it was unfair and an order that he
be reinstated by the respondent.
The schedule of particulars filed with the application
states that on 19 July 1993 the applicant was orally advised
by an officer of the respondent that his employment had
been terminated with effect from 8 July 1993 and that this
advice had been confirmed in writing on 28 July 1993.
The application is brought pursuant to section 29(l)(b)(i)
of the Industrial Relations Act 1979 as amended ("the
Act"). That provision is as follows—
29. (1) An industrial matter may be referred to the
Commission—
(a) ...
(b) in the case of a claim by an employee—
(i) that he has been harshly, oppressively or
unfairly dismissed from his employment; or
(ii) ...
by the employe[r].
That right of referral is qualified by subsection (2) of that
section limiting it to exercise within 28 days of the
dismissal.
It is expressed as follows—
(2) A referral by an employee under subsection
(l)(b)(i) cannot be made more than 28 days after
the day on which the employee's employment
terminated.
This subsection was introduced into the Act by amending
legislation which came into effect on 1 December 1993.
There was no prescribed time limit in the Act for claims of
unfair dismissal before this; that is from the date the Act was
proclaimed in 1979 to 1 December 1993.
Clearly a condition for the right of referral to the
Commission pursuant to section 29(l)(b)(i) to arise is the
fact of dismissal of the employee but that is not an issue to
be determined at this point. The question here is whether the
applicant can validly make application to the Commission
pursuant to section 29(l)(b)(i) notwithstanding the temporal
constraint in section 29(2) given that he claims that he was
dismissed in July 1993.
Counsel appearing for the applicant submitted that her
client's application could not be caught by the time limit
because this would have the effect of depriving him of an
existing vested right. Authorities cited in support of this
submission included the High Court decisions in Maxwell
v. Murphy (1957) 96 CLR 261 at 267 per Dixon CJ; Carr
and Anor v. Finance Corporation of Australia (1982) 42
ALR 29 and Rodway v. R (1990) 64 AUR 305 at 306 as

well as the Privy Council decision in Yew Bon Tew v.
Kenderan Bas Mara (1983) 1 AC 553 and the decision of
McCusker J. of the Industrial Court of South Australia in
Keith McClaren v. Corporation of the City of Adelaide
(1991) 59 SAIR 230.
Counsel appearing for the respondent submitted that the
amendment to the legislation to include a temporal limit on
the ability of a person to bring a claim pursuant to section
29(l)(b)(i) to the Commission should be construed to give
common sense effect to the intention of the legislature to
restrict the ability to raise such claims through the
mandatory imposition of a time limit of 28 days for its
exercise. He went on to say that if the applicant here had any
right after the amendment to the legislation came into effect
on 1 December 1993, it could only be a right to be exercised
within 28 days from that date. To construe the effect of the
amended legislation in any other ways than these, it was
submitted, would be contrary to common sense and would
result in anomalous rights.
Clearly, on and from the date this amendment came into
effect on 1 December 1993, any employee had (and has) a
right to refer a claim that his/her employment had been
dismissed harshly, oppressively or unfairly provided that
such right is exercised within 28 days of the date of
dismissal. But as already noted the right to bring a claim of
unfair dismissal to the Commission existed before 1
December 1993 pursuant to section 29(b)(i) of the Act and
that right was not subject to any time limit prescribed by the
legislation. The question here is simply whether the
amended legislation is to be construed so as to have the
effect of a retrospective application of the time limit on the
right of referral to the Commission for employees dismissed
prior to 1 December 1993.
Clearly the right for an employee dismissed before 1
December 1993 to refer a claim of unfair dismissal to the
Commission was a substantive right.
In this respect it is sufficient to refer to the dicta in the
judgement in the Rodway case (supra) when the High Court
had this to say on the matter of the effect of amending
legislation at page 306—
The rule at common law is that a statute ought not
be given a retrospective operation where to do so would
affect an existing right or obligation unless the
language of the statute expressly or by necessary
implication requires such construction. It is said that
statutes dealing with procedure are an exception to the
rule and that they should be given a retrospective
operation. It would, we think, be more accurate to say
that there is no presumption against retrospectivity in
the case of statutes which affect mere matters of
procedure. Indeed strictly speaking, where procedure
alone is involved, a statute will invariably operate
prospectively and there is no room for the application
of such a presumption.
Where a period is limited by statute for the taking
of proceedings and the period is subsequently abridged
or extended by an amending statute, the amending
statute should not, unless it is clearly intended, be given
a retrospective operation to revive a cause of action
which has become barred or to deprive a person of the
opportunity of instituting an action which is within
time. If it were given a retrospective operation, the
amending legislation would operate so as to impair
existing, substantive rights—either the right to be free
of a claim or the right to bring a claim—and such an
operation could not be said to be merely procedural.
In my view there is no warrant, either express or implied,
which could lead to a construction that the right of referral
which existed prior to 1 December 1993 has been disposed
of or curtailed by the imposition of the 28 day limit set down
in section 29(2). That is, the substantive right which existed
prior to 1 December 1993 remains unaffected by the
amendment
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It follows that I do not accept the proposition put by the
respondent that the effect of section 29(2) is to be construed
as replacing the existing unfettered right of referral by an
allowing of the exercise of that right to within 28 days after
the date of 1 December 1993 regardless of the date of
dismissal. Indeed given the limit in section 29(2) by its
terms is expressly to be drawn in each instance from the date
of the dismissal of the employee this could not be the case
at all. Nor do I accept that an otherwise interpretation raises
"anomalies" which the legislature could not have intended.
Indeed it is worth noting that the time limit imposed under
the subsection is limited to claims made pursuant to section
29(l)(b)(i) whereas a claim of unfair dismissal brought by
a union on behalf of a member pursuant to the right of
referral in section 29(1 )(a) is not caught by section 29(2).
I have concluded that a claim of unfair dismissal by an
employee dismissed before 1 December 1993 can be
referred to the Commission by right and that this right exists
irrespective of the time limit in section 29(2) of the Act.
The application raised here is not invalid.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Glenn Andrew Price
and
Dominion Mining Ltd.
No. 1448 of 1993.
COMMISSIONER C.B. PARKS.
18 May 1994.
Reasons for Decision.
THE COMMISSIONER: On 10 November 1993 the
applicant's contract of service with the respondent was
terminated by Mr M.R. Fairhead the Mill Superintendent for
the respondent, Mr Price says, unfairly and he therefore
seeks to be reinstated in employment with the respondent
as a Process Plant Operator.
The respondent operates a gold processing plant at the
remote location of Labouchere whereat Mr Price had been
employed as a Process Plant Operator, work which he
performed on a rotating 12 hour shift basis. On the day prior
to his dismissal, Mr Dice had worked the shift from 6.00
pm on 9 November 1993 through to 6.00 am on 10
November 1993. As usual that shift had also been manned
by another Process Plant Operator, Mr J.P. Evans, together
with a shift foreman, Mr M. Pavlovic. Each of the Plant
Operators, according to the usual practice, worked in a
separate designated area of the plant and the shift foreman
worked apart from them operating a mobile loader in another
area. The Plant Operators are required to fulfil their roles
without constant supervision by the shift foreman, but are
to approach him for advice and decision making if the
circumstances warrant it.
During the course of the shift commenced 9 November
1993, Mr Pavlovic visited the crib facility in the plant where
he observed Mr Price in a prone position on a bench, with
his face covered by a towel, or the like. The foreman viewed
that act by Mr Price as wrong because he believed Mr Price
to be sleeping and that it occurred at a time which Mr Price
ought to have been alert and able to attend to his duties. Mr
Pavlovic did not disturb Mr Price and did not at any time
during the shift raise the incident with the applicant.
Approximately one half hour before the completion of the
shift on 10 November 1993, Mr Price left the plant and,
using a mobile loader, drove approximately one kilometre
to the vicinity of the tailings dam where he rendered
assistance to Mr Evans by extricating the bogged vehicle in
his charge. Mr Price then returned to the plant where Mr
Pavlovic awaited his return. Mr Pavlovic conveyed his
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displeasure to Mr Price for vacating the plant without prior
arrangement with him and, as a consequence, leaving it
unattended.
Shortly following the completion of the shift Mr Pavlovic
met with Mr Fairhead where he recounted to Mr Fairhead
what had occurred in relation to Mr Price, which then led
to Mr Fairhead deciding to terminate the services of Mr
Price. Mr Fairhead then met with Mr Price and effected the
termination of his services and organised that the applicant
leave Labouchere that day and be transported to Perth. On
16 November 1993 the respondent paid a sum of money to
Mr Price that is said to be benefits due to him under his
contract of employment and including an amount representing one weeks' pay in lieu of having been given notice to
terminate his services.
It is the testimony of Mr Pavlovic that during the 12 hour
shift, what are described as smoko's are observed at or about
9.00 pm, and 3.00 am on the following day, and that in
between, at about 12 midnight, a meal break is observed. Mr
Pavlovic says that about 10 or 15 minutes prior to 3.00 am
he observed Mr Price lying in a prone position with his eyes
covered. Mr Pavlovic said he believed the applicant to be
asleep and that for him to be in that state meant he could
not respond to problems which might have arisen with the
plant processes or equipment, and which could have resulted
in creating safety hazards. However, he departed the crib
facility without comment and later returned where he and
Messrs Price and Evans enjoyed a smoko break. He did not
take issue with Mr Price because he wished to avoid conflict
with him.
The foreman also says that whilst operating a mobile
loader from the elevated position filling an ore bin he
observed another mobile loader being driven away from the
process plant towards the tailings dam area and as a
consequence he suspected that Mr Price had vacated the
process plant and had left it unattended, therefore he drove
his mobile loader to the plant in order to check. Mr Pavlovic
says he did not hear, or participate in, any prior radio
communication relating to what he had observed. That he
explains is possible because the location at which his mobile
loader is operated results in radio coverage problems from
time to time. He found Mr Price to be absent and therefore
he awaited his return which occurred after approximately 15
minutes. According to Mr Pavlovic, he then questioned the
absence of Mr Price in a way which conveyed to him that
he had been wrong and would know it to be so because of
his past experience at the plant. At the time of the reprimand
Mr Pavlovic says that the applicant did not claim he had
acted upon a belief that he, Mr Pavlovic, had been aware of
the situation through a radio communication, but, objected
on the basis that nothing was likely to have gone wrong with
the plant in such a short time and thus he thought it a petty
issue. An attitude which Mr Pavlovic says the applicant
confirmed by walking away and then slamming the door as
he departed.
Mr Pavlovic says that the events which occurred during
the material shift confirmed his view from other observations he had made, ie Mr Price had an attitude to his work
which showed an over-confidence in his knowledge of the
process operations and he had previously exhibited a
laziness toward his work. Further, the actions of Mr Price,
in his view, showed a disregard for his authority as foreman.
The applicant denies that on the relevant shift he slept on
duty, or at all, but agrees to having been prone on a bench
with his eyes covered during the crib break at or about 3.00
am, and that he did so openly in the presence of Messrs
Pavlovic and Evans during the time they also observed the
break. The applicant says he did not sleep but that he relaxed
and gained relief from the practice. One which he says he
openly used from time to time during crib breaks without
any indication to him that the practice was unacceptable and
ought to be ceased.
Mr Price says that on the occasion he left the process plant
to assist Mr Evans with the bogged motor vehicle, he did
so in response to a radio transmission from Mr Evans. That
transmission had not been directed to him but invited a reply
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from any person who received it and therefore he acknowledged to Mr Evans, by return transmission, that he was
available to receive any further transmission. That, says Mr
Price, was immediately followed by a similar acknowledgement from Mr Pavlovic to Mr Evans after which he, Mr
Price, continued to converse with Mr Evans and arranged
to go to his assistance. Mr Price says he believed the full
exchange over the radio network between Mr Evans and
himself had been heard by Mr Pavlovic because he had
initially responded and, because the foreman made no
comment about Mr Price's stated intention to leave the plant
and assist Mr Evans, he believed that meant Mr Pavlovic did
not object to that course of action and would therefore do
whatever was necessary to cover his absence from the plant.
Mr Price says he would not have intentionally left the plant
unattended.
Mr Evans confirms that he had from time to time observed
Mr Price prone on a bench with his eyes covered during a
crib break. Mr Evans also said that the applicant was lazy
in the performance of his duties and was inclined to do
things the easiest way. How Mr Price came to assist him
with the bogged vehicle, he says, followed upon him having
made several attempts to contact Mr Pavlovic and then Mr
Price by radio without success. He then transmitted a call
for any person listening to respond. After that call Mr Price
responded and he requested his assistance to extricate the
bogged motor vehicle. Mr Price stated that he would attend
and assist shortly thereafter. According to Mr Evans, at no
time during the relevant period of radio transmissions did
he hear a transmission by Mr Pavlovic. He did not view such
as unusual because difficulties were experienced from time
to time with radio coverage in relation to the mobile loader
operated by Mr Pavlovic. That occurred because of the
location at which the loader operated.
It is argued on behalf of the applicant that because his
services were terminated without notice on 10 November
1993, and he was required to vacate the employer-provided
accommodation and leave Labouchere that same day, the
absence of being paid benefits due to him or payment in lieu
of notice immediately thereafter, constitutes a summary
dismissal. The nature thereof, it is said, is not altered by the
fact that 6 days later all such monetary benefits were paid
to Mr Price by the respondent. That action the advocate
described as an attempt by the respondent to alter the nature
of the dismissal and thereafter transfer an onus of proof from
itself to the applicant.
The respondent denies that it summarily dismissed the
applicant but says in the alternative, that if the Commission
finds it to be so, such a dismissal was warranted. Counsel
for the respondent says there was no intention on the part
of the respondent to effect a summary dismissal and that it
had been intended to effect the dismissal by paying to Mr
Price the benefits which had accrued, together with the
payment of his wages in lieu of notice as was the lawful right
of the employer. That the various payments were not made
to the applicant until 16 November 1993 was a delay which
occurred because of an administrative error. Further, the
requirement that Mr Price vacate the provided accommodation and leave the respondent's property at Labouchere that
day was not a situation specific to the circumstances of his
dismissal, but the application of a policy observed by the
respondent for dismissals generally, it is said.
Mr Fairhead gave testimony that it had been intended that
Mr Price's contract of service be terminated on the basis that
it was an ordinary termination and therefore all benefits he
had accrued would be paid to him, plus wages, in the
absence of giving him a period of notice. That evidence as
to intention was not challenged and I therefore have no
reason to doubt its veracity. Additionally, there is no dispute
that a written apology for the delay in payment was issued
to the applicant. Thus the Commission finds that the
dismissal of the applicant was not summary. Had such been
he case however the onus to be discharged by the respondent
would have been to prove the existence of the circumstance
which provided the cause for summary dismissal. There can
be no transfer of such an onus to the applicant. Where there
is an allegation of unfairness in the act of dismissal, whether
a dismissal is summary or by the exercise of an ordinary
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right to terminate a contract of employment in acconiance
with its terms, the onus lies with the applicant to establish
there has been an unfairness.
It is said on behalf of the respondent that a decision to
dismiss the applicant was taken after Mr Pavlovic complained to his superior, Mr Fairhead, about the conduct of
the applicant during the course of the shift in which he
believed Mr Price had slept on duty and without authority
had absented himself from the process plant and left it
unattended. Conduct of that nature by Mr Price showed a
preparedness by him to ignore the safety of the process plant
and had the potential to jeopardise the safety of employees
as a consequence, asserts the respondent. In addition, Mr
Pavlovic had stated he was no longer prepared to have the
applicant work with him, but if that was required he was not
prepared to be responsible for the actions of Mr Price, that
raised a difficulty to be overcome.
Mr Fairhead says that a review of the applicant's
employment record disclosed a written warning stating he
had previously failed to observe several rules, rules which,
in part, were also directed at maintaining safety. That, he
says, he considered in conjunction with situations when he
had warned Mr Price for driving a loader, and on another
occasion a utility, in excess of the allowable speed.
Notwithstanding such warnings, Mr Price, in the view of the
respondent, had again acted without reasonable concern for
matters of safety. Further, two other foremen had also
refused to work with the applicant. Although management
had overcome those problems by implementing arrangements which did not require them to work in close
association with Mr Price, it was not disposed to do so, nor
was it practicle to do so, again. All considered, the
respondent says that Mr Price was an unsatisfactory
employee who ought not be retained and therefore it was
decided he be dismissed. A decision also approved by the
acting Mine Manager, Mr B.R.B. Cox, the superior of Mr
Fairhead. The respondent says that following this decision,
Mr Price was given an opportunity to respond to the
accusations of Mr Pavlovic, however he failed to provide an
adequate explanation for his conduct. The dismissal was
therefore effected.
It is submitted for the applicant that it is well settled that,
where in the course of employment an employer finds cause
to be dissatisfied with the performance or conduct of the
employee, the employee ought be made aware that such is
the case and thereby given the opportunity to defend any
allegations made and, if appropriate, given the opportunity
to rectify shortcomings and warned of the consequences of
any future transgression. Much of that taken into account by
the respondent which led it to conclude that Mr Price had
a work history unsatisfactory to the extent that warranted his
dismissal, is either denied by him, or not perceived by him
as likely to be unsatisfactory to the respondent and not
previously made known to him to be so. On the occasions
he has been accused of being at fault, no adequate
opportunity for him to explain was allowed and the
respondent failed to impartially review complaints laid, it
is asserted.
In reaching its conclusion on this occasion, the respondent
was swayed by a written warning recorded against Mr Price
(exhibit A5) because he visited a mine site of the respondent
without the appropriate authorisation; he had at the time
inadequate personal protection equipment; and he is said to
have consumed alcohol in or around the mine. Therein he
is warned that if, in the future, he disregards matters of
safety, his employment would be terminated immediately.
Such a warning, according to Mr Price, is usually
countersigned by the recipient so as to indicate it had been
received and was justified. His signature does not appear on
the warning and that is so because he thought the appropriate
authorisation had been obtained; although he had been in
possession of alcohol, he had not consumed it as stated; the
warning had first been given verbally; and there had been
no threat that on the occasion of any further breach his
employment would be terminated, but such had been added
to the written warning. Mr Price denies that he had been
warned by Mr Fairhead for driving a utility in excess of the
allowable speed but concedes that he received such a
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warning in relation to a loader. He now denies that he drove
the loader in excess of the allowable speed and says he did
not deny it at the time he was accused by Mr Fairhead
because he thought that Mr Fairhead would react unfavourably towards him.
Thus it is submitted for Mr Price that the written warning
should be viewed as not justified, except for the minor safety
inftingement regarding personal equipment. Further, it is put
that either alleged warning for speeding cannot be justified
in light of the denial by Mr Price and because, at best, the
accusation of Mr Fairhead relating to the loader was based
on his estimate of the speed at which Mr Price had been
driving. Further, the reasons other employees may have had
for refusing to work with the applicant were not made
known to him by those persons, or by management. Thus,
it is said for Mr Price that he was never provided an
opportunity to rectify the situation if, in fact, he had been
at fault. It was therefore wrong to have judged him to be at
fault and to have considered those circumstances to his
detriment without having heard from Mr Price and providing
him with the opportunity to address whatever the other
employees had seen as problems. Equally, Mr Price has been
judged as having been asleep on duty and that has been
viewed by the respondent as a potential safety problem yet
nothing was done by the foreman, Mr Pavlovic, to rectify
the situation when he became aware of it. Impliedly, the
advocate for Mr Price thus questions the genuineness of the
subsequent professed concern for safety. It is asserted on
behalf of Mr Price that when he vacated the process plant
to assist Mr Evans, he did not act with disregard for
authority, or without concern for his obligations, but did so
in the belief that his proposed course of action was known
to his immediate superior. It is asserted that, in the absence
of any objection from his superior, it was reasonable for Mr
Price to assume he had tacit approval to act as he did.
The advocate for Mr Price finally argues that his dismissal
suffered from procedural unfairness, and by implication,
natural justice was absent. That is so, says the advocate,
because Mr Fairhead decided to dismiss Mr Price upon the
complaint of Mr Pavlovic, without informing Mr Price that
he stood accused, and therefore the applicant was deprived
of any chance to defend himself. Further, Mr Fairhead then
executed the dismissal and having made the reasons known
to Mr Price, ignored his plea that he be given the opportunity
to explain.
The catalyst which precipitated a review of Mr Price's
conduct, which lead to his dismissal, is the events that
occurred on the shift commenced 9 October and concluded
on 10 October 1993. That, therefore, is the most apposite
point to commence a consideration of what has occurred.
Mr Pavlovic says he found Mr Price asleep on duty
shortly prior to the commencement of a crib break. The
applicant denies he slept whilst on duty but readily concedes
he dozed during the crib break. Mr Fairhead says an
employee is on duty and is required to respond to the needs
of the process plant from the beginning of a shift to the end
of it, and is therefore paid throughout, except for the
recognised meal break. Clearly from the evidence of Messrs
Pavlovic, Price and Evans they customarily observed crib
breaks together during a shift, in a facility provided for that
purpose. Thus for those two periods each day, each one of
them would have been away from their work area and
therefore not attending to their normal duties. Thus, if any
part of the process or the plant should go awry, it would not
be readily apparent to the operator responsible for the area
unless it is alarmed, and therefore it is unlikely to be
discovered until after the crib facility is vacated. I therefore
find it difficult to comprehend, if for example, a person were
dozing during a crib break, how any reduced degree of
alertness could produce a different result in relation to those
potential problems which are not alarmed, but rely on the
presence of the process operator to recognise their existence.
Leaving aside when Mr Price lay prone on the bench with
his eyes covered, there is nothing before the Commission
which points to whether he was asleep or dozing. Mr
Pavlovic concluded he was asleep simply because he saw
him in that position and, put at its highest, that can be no
more than a suspicion because he did nothing at the time to
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test the situation, nor did he challenge Mr Price. If it was
as Mr Pavlovic conveyed to Mr Fairhead, and as he told this
Commission, that he found the applicant asleep prior to the
crib break when he ought to have been on duty, I find it
astounding that he took no action to awaken Mr Price and
reprimand him simply because he wished to avoid conflict
with him. That causes me to doubt the degree of importance
that Mr Pavlovic gave the incident at the time. There is
evidence too, that Mr Price had previously dozed during
breaks, at least in the presence of Mr Evans, and I think with
the knowledge of his foreman, and he was never told not to
do so. It is therefore reasonable that he thought it to be an
acceptable practice.
It is not disputed that the applicant left the process plant
unattended when he went to the assistance of Mr Evans.
What is to be determined is whether it was reasonable for
the respondent to conclude that Mr Price acted without
concern for the integrity of the process, the safety of the
plant and the safety of other employees, thereby acting
irresponsibly. Mr Price says he believed he had tacit
approval to what he did because of radio communications
which had involved Mr Pavlovic. Mr Pavlovic denies he was
involved in or aware of the radio communications. Mr Evans
who had been communicating with Mr Price said he heard
no response from Mr Pavlovic. When the applicant returned
to the plant he was reprimanded by the foreman who says
that Mr Price attempted to justify his action on the basis that
nothing was likely to have gone wrong in the short time he
was absent. He did not suggest that he had approval to do
what he did. Mr Price did not deny before the Commission
that he responded to Mr Pavlovic in that way. Further, when
cross-examined upon what he said to Mr Fairhead at the time
he was dismissed, although he says he was provided with
no opportunity to defend himself, the plea he did make
was—"well, it was only a smoko and I only left for 15
minutes anyway". Notwithstanding Mr Price testified that
he would not have intentionally left the plant unattended, I
think the foregoing statement by him, as to his absence, is
a more true reflection of the importance he placed upon his
absence from the plant. When later cross-examined in
relation to the radio communications, he said—"....(Mr
Pavlovic) didn't say anything about not going or leaving the
plant so I assumed that he was going to cover for me or
whatever, and I was only going to be gone for a few minutes
anyway, so I didn't think much of it". A statement I
understand to mean he thought Mr Pavlovic would attend
to whatever was needed in his absence, but he did not see
that as important because he saw little risk in being absent
for a short period and therefore he had little concern as to
the possible consequences of the action he proposed to take.
Two occasions therefore arose where Mr Price could have,
but did not, protest that Mr Pavlovic had prior knowledge
of his intentions. That considered together with the denial
by Mr Pavlovic that he had no knowledge, and the testimony
of Mr Evans that he heard no radio transmission from Mr
Pavlovic, leads me to conclude that there was none and Mr
Price intentionally acted without reference to his foreman
or was prepared to assume that because there was an open
radio network Mr Pavlovic would have overheard what had
been said. There is also the testimony of Mr Pavlovic to the
extent that Mr Price viewed his absence from the plant, in
the context of the time involved, as a petty issue, which also
suggests a consistency of attitude that nothing was likely to
have gone awry during his absence.
Following the report of Mr Pavlovic, Mr Fairhead did not
investigate the matters raised but set about reviewing the
past conduct of Mr Price. He was influenced by the refusal
of other foremen to work with Mr Price which, I am
satisfied, was unknown to Mr Price. Whatever may have
been the complaints of those foremen they had not been
made known to the applicant nor have they been investigated. Thus, the applicant not having been aware of how
others viewed his conduct or performance was not provided
with an opportunity to respond to whatever accusations
existed nor given the opportunity to take remedial action if
it was warranted. I find that it would be unfair for such to
weigh against Mr Price. I am astounded that management
attempted to resolve those situations as it did. Management
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avoided confronting the alleged cause, Mr Price, and thus
placed itself in a position of having an employee continuing
to act as he had done in the past because he had no reason
to do otherwise. Further, because the respondent has a small
workforce, it has by its own actions limited the flexibility
of supervision it would otherwise have had with its foremen.
Much has been said about the written warning issued to
Mr Price and it need be said at the outset that the fact that
it existed on the respondent's file is not evidence that he
committed the offences stated and was justifiably warned.
It would be a different matter if there were an admission by
endorsement. However, I am satisfied that it is fact that the
applicant transgressed in each of the three ways described
in the written warning and notwithstanding an ultimatum as
to any future transgression was not firstly given verbally, it
was open to the employer to include an ultimatum in the
written warning. 1 accept the testimony of Mr Fairhead that
on two subsequent occasions he believed the applicant to be
driving a loader and a utility in excess of the allowable speed
and therefore in breach of a safety regulation and that
resulted in him issuing Mr Price with verbal warnings about
his conduct. The applicant concedes that a warning was
received in relation to the loader but denies he was speeding.
However, he made no attempt to defend himself at that time
or to register that he was aggrieved at having been so
warned. When Mr Fairhead later took those warnings into
account he had no reason to believe that they had not been
justified. It is therefore my view that on 10 November 1993
Mr Fairhead was entitled to conclude that the conduct of Mr
Price between then and when he had earlier received the
written warning in October 1993 showed that he failed to
give adequate attention to matters of a safety nature.
The decision to dismiss the applicant was made and then
conveyed to him by Mr Fairhead. Mr Fairhead says that at
the time such occurred he gave Mr Price the opportunity to
respond to the complaints made by Mr Pavlovic. If that be
the case I find it absolutely incredible that Mr Price had been
told he had been found guilty for which the penalty was
dismissal unless he, Mr Price, could somehow convince him
to alter that decision. Mr Price I find attempted to justify
what had occurred on shift and I think it most probable that
he was cut short by Mr Fairhead because his mind was
closed to a conclusion other than that already reached. The
question is however whether the respondent acted unfairly
to the extent which warrants the Commission interfering
with its right to dismiss. Procedurally Mr Fairhead ought to
have sought a response from Mr Price to the accusations
made against him before deciding that Mr Price should be
dismissed. There has therefore been a procedural unfairness
but notwithstanding that what has been aired before the
Commission reveals that adequate cause existed to justify
the decision made by the respondent. I will therefore no
interfere with that decision and the application will be
dismissed.
Appearances: Mr T.C. Crossley appeared on behalf of the
applicant.
Mr R.D. Allen (of Counsel) appeared on behalf of the
respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Glenn Andrew Price
and
Dominion Mining Ltd.
No. 1448 of 1993.
COMMISSIONER C.B. PARKS.
18 May 1994.
Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Mr R. Allen (of counsel) on behalf of the respondent,
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the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
George Michael Sheedy
and
Sheedy Maya Broken Meats Pty Ltd.
No. 411 of 1994.
No. 470 of 1994.
COMMISSIONER C.B. PARKS.
16 May 1994.
Order.
WHEREAS on 31 March 1994 a Notice of Application, No.
411 of 1994, claiming unfair dismissal and unpaid contractual benefits pursuant to section 29(l)(b) of die Industrial
Relations Act 1979 was filed in the Commission; and
Whereas the matter was listed to be heard on 31 May 1994
and 1 June 1994; and
Whereas an application for Further and Better Particulars,
No. 470 of 1994, was filed in the Commission on 19 April
1994 and the Commission is informed that the particulars
sought have been provided by consent;
And whereas on 13 May 1994 the Commission received
a facsimile transmission from counsel for the applicant
advising that the applicant wishes to withdraw application
No. 411 of 1994, and requesting that the hearing dates be
vacated;
Now therefore the Commission, pursuant to the powers
conferred upon it under the Industrial Relations Act 1979
hereby orders—
That application No. 411 of 1994 be and is hereby
withdrawn by leave;
and That application No. 470 of 1994 be and is hereby
dismissed.
(Sgd.) C. B. PARKS,
[L.S.]
Commissioner.

CONFERENCES—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Police Union of Workers
and
Minister for Police
and
Commissioner of Police.
No. C 81 of 1994.
COMMISSIONER S.A. KENNEDY.
20 April 1994.
Reasons for Decision.
THE COMMISSIONER: The question to be decided here
is one of jurisdiction. The background to it is as follows. On
4 March 1994 the Western Australian Police Union of
Workers ("the Union") filed an application for a conference
to be convened pursuant to section 44 of the Industrial
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Relations Act 1979 as amended ("the Act"). By way of a
schedule attached to the application the Union stated that it
was in dispute with the Minister for Police (' 'the Minister")
as employer of police officers and cadets in that—
(1) The [Commissioner of Police] has ceased payment of "Medical Entitlements" to Police Officers and Cadets who are entitled to claim such
medical allowance.
(2) The payment of the allowance is covered under
part 1307(1) and (2) of the Police Regulations
covering medical entitlements.
(3) The Commissioner of Police has ceased payment
of the said entitlements effective from 25th
February 1994.
(4) These entitlements form part of the conditions of
employment for Police Officers and Police Cadets
in the State of Western Australia.
A conference pursuant to section 44 was held on 16 March
1994. In the course of discussions the Minister raised an
objection to the Union's claim on the grounds that the
dispute the subject of it was not an "industrial matter" for
the purposes of the Act. The conference was adjourned
pending further consideration by the parties of their
respective positions and with the Minister's representative
to seek instructions on certain other questions.
On 17 March 1994 the Union requested that the
conference be reconvened as a matter of urgency for the
purpose of it making an application for an order pursuant to
section 44(6)(ba) of the Act "to preserve an existing
condition of employment in relation to medical benefits".
The conference was reconvened on 22 March 1994. The
Union pursued an application then for an interim order as
foreshadowed. The Minister opposed the issue of any such
order and maintained that there was no "industrial matter"
and thereby no jurisdiction for the Commission to proceed.
The question of jurisdiction was referred for hearing in the
following terms:
Whether the issue between the parties over the
payment of non-work-related medical expenses is an
"industrial matter" for the purposes of the Industrial
Relations Act 1979.
At the outset of that hearing counsel appearing on behalf
of the Union applied to have the Commissioner of Police
(Mr Brian Bull) joined to the matter as a respondent. The
Minister did not oppose the application. It appears that prior
notice of this application was given to the Commissioner of
Police. There was no appearance by or on behalf of him at
the hearing. However, following enquiries directed to him
on behalf of the Commission, the Commissioner of Police
confirmed that he did not object to being joined to the
matter. Further he advised that he would adopt the
submissions of the Minister in respect of the jurisdiction
question and thereby did not wish to be heard further on it.
Having regard for all this and the issue before the
Commission, I have concluded that it is appropriate for the
Commissioner of Police to be joined to the matter as a
second respondent and that the submission on behalf of the
Minister should be deemed as representing the position of
the Commissioner of Police too on the question of
jurisdiction.
The facts in this matter are not contentious.
Section 9 of the Police Act 1892 enables the Commissioner of Police, subject to the approval of the Minister for
Police, to make regulations in respect of members of the
police force and police cadets. Subregulations (1) and (2) of
Regulation 1307 of the Police Regulations 1979 as
amended, which were gazetted in the Government Gazette
of 17 November 1989 at page 4111, are as follows—
1307. (1) Subject to regulation 1308(2) and (3), a
member [of the police force] or cadet who receives—
(a) any consultation, treatment or other service
by a medical practitioner; or
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(b) any X-ray or other service not provided by
a medical practitioner but provided under a
referral given by a medical practitioner,
may claim from the Commissioner reimbursement of
the amount paid for that service, less the amount of any
Medicare benefits paid or payable, and the Commissioner may pay the claim.
(2) A member or cadet is entitled to reimbursement
by the Commissioner of the cost of a medicine supplied
by a pharmaceutical chemist on the prescription of a
medical practitioner if the medicine was at the time of
issue of the prescription specified in the Commonwealth Schedule of Pharmaceutical Benefits for Medical Practitioners.
Subregulations (2) and (3) of Regulation 1308 provide
that in the event of a police force member or cadet suffering
illness or injury through his fault or misconduct, no
entitlement to benefits under Regulations 1306 and 1307
will apply.
By way of letter dated 25 February 1994 the Commissioner of Police informed the union that payments for
"reimbursement of non work related medical expenses"
had been "suspended". [Exhibit L4]. This information was
published subsequently in the Police Gazette. [Exhibit L5].
It is common between the parties that payment for "non
work related medical expenses" had been made pursuant to
Regulation 1307 to this point. It is a fact that no payments
are being made now and it is intended by the Commissioner
of Police that no more payments will be made for the
balance of the current financial year [Exhibit L5]. The
reason given for the cessation of payments was that the total
budget provision for this purpose in the current financial
year had already been expended [Exhibit L5].
SUBMISSIONS
The submissions on behalf of the Minister (and adopted
by the Commissioner of Police) can be summarised as
follows. For an industrial matter to exist there must be a
direct connection between the matter and the employeremployee relationship and there is no such connection in this
instance. That is, the payment (or non-payment) for
"non-work-related medical expenses" does not affect or
relate to the work to be done by police officers or police
cadets and therefore can not be said to be connected with
any employer-employee relationship between police officers
or police cadets and the Minister. Counsel for the Minister
noted a decision of the Full Bench of the Industrial Relations
Commission [(1992) FIMEE v. Alcoa Australia Ltd, 46 IR
37] that a dispute over the deduction of union dues did not
fall within the jurisdiction of that tribunal under the (federal)
Industrial Relations Act 1988 as amended. Reference was
made to the definition of "industrial matter" in the
(Western Australian) Industrial Relations Act 1979 as
amended in the context of the jurisdiction conferred by the
federal jurisdiction.
It was submitted that the subject of Regulation 1307 could
not be construed as falling within the general definition or
paragraphs (a)—(i) of the extended definition of "industrial
matter" in the Western Australian legislation and there was
no warrant to conclude that any entitlement under Regulation 1307 arising out of a statutory authority for the
Commissioner for Police was connected with the relationship of the employer (the Minister) in his capacity as an
employer or any employee in the capacity of employee of
the Minister. And as Regulation 1307 arose solely from a
statutory provision it could not be said to be a matter of
custom and practice for the purposes of the legislation.
Other authorities referred to by counsel for the Minister
included a High Court decision [Re Cram and Others; Ex
parte New South Wales Colliery Proprietors' Association
Ltd and Others, (1987) 72 ALR 161] and decisions of the
Full Bench of this Commission [The Association of
Draughting, Supervisory and Tbchnical Employees, Westem Australian Branch, No. CA 164 of 1992, (1992) 72
WA1G 2162; Hamersley Iron Pty Limited and Amalgamated
Metal Workers and Shipwrights Union of Western Australia
and Others, No. 2619 of 1989, (1990) 70 WAIG 3001].
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The submissions on behalf of the Union can be
summarised as follows. Regulation 1307 needs to be seen
in the context of other regulations and the administrative
arrangements and directions applied in respect of it. While
the Union would say that there is an entitlement arising out
of that regulation (and the respondent would say that any
payment would be for the discretion of the Commissioner
of Police) it was agreed that that is not the issue to be
determined. The history of the regulation and the giving of
notice of its application within the police force was detailed
[Exhibit L2]. According to the Union this lent credence to
the construction that members of the police force were
entitled as of right to reimbursement of the medical expenses
subject to any disentitlement by reason of the circumstances
set out in the other regulations. Thus, even if a discretion
as the counsel for the Minister asserted, then it must be a
discretion to be exercised in relation to each claim.
The Union submitted that what is at issue was not a claim
for an entitlement. The issue is the suspension of payments.
The entitlement to payment of "non work related medical
expenses", it says, derives from the fact of being a police
officer. Reference was also made to the Full Bench decision
in the Hamersley Iron Pty Limited case [already cited] in
support of the submission that jurisdiction existed.
CONCLUSIONS
It is noted that no issue was taken by the parties over
whether police officers or police cadets are "employees"
for the purposes of the Act or that the Minister is the
employer; and the question did not arise in the course of
proceedings.
The jurisdiction of the Commission is founded in section
23 of the Act. The exclusion provisions in that section are
not relevant to this matter and are not reiterated here. Section
23, so far as it is relevant then, states—
23. (1) Subject to this Act, the Commission has
cognizance of and authority to enquire into
and deal with any industrial matter.
(2) Where by or under any other Act power is
conferred on a person or body to appoint
officers or employees for the purposes of that
Act or to fix or determine the salaries, wages,
or other remuneration, or other conditions of
employment, of officers or employees appointed for those purposes, or to do both of
those things—
(a) the jurisdiction that the Commission
would have but for that other Act to hear
and determine any matter or dispute
relating to the salaries, wages, or other
remuneration, or other conditions of
employment, of those officers or employees is not affected by that power
conferred by or pursuant to that other
Act; and
(b) where there is any inconsistency between a decision of the Commission
relating to any such matter or dispute
and any decision in the exercise or
purported exercise of that power conferred by or under that other Act, to the
extent of the inconsistency the former
prevails and the latter is of no force or
effect.
The question here is whether there is an "industrial
matter" of which the Commission can have cognisance and
authority to enquire into. That is the extent of it. No question
of the exercise of any power in accordance with the Act to
"deal with" an issue can arise until that question is
answered. And then it will only arise if the question is
answered in the affirmative; that is, that there is jurisdiction
for the Commission to proceed.
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Section 7 of the Act provides a definition of "industrial
matter". It is as follows, save the omission of irrelevant
parts for the purposes of this matter—
7. (1) In this Act, unless the contrary intention
appears—
"industrial matter", [exclusion in relation to
teachers] means, subject to section 7C, any
matter affecting or relating to the work,
privileges, rights, or duties of employers or
employees in any industry or of any employer or employee therein and, without
limiting the generality of that meaning,
includes any matter relating to—
(a) the wages, salaries, allowances, or other
remuneration of employees or the prices
to be paid in respect of their employment;
(b) the hours of employment, leave of
absence, sex, age, qualification or status
of employees and die mode, terms, and
conditions of employment including
conditions which are to take effect after
the termination of employment;
(c) the employment of children or young
persons, or of any person or class of
persons, in any industry, or the dismissal of or refusal to employ any
person or class of persons therein;
(d) any established custom or usage of any
industry, either generally or in the
particular locality affected;
(e) the privileges, rights, or duties of any
organization or association or any officer or member thereof in or in respect
of any industry;
(f) in respect of apprentices or industrial
trainees—
(i) their wage rates; and
(ii) subject to the Industrial Training
Act 1975—
(aa) their other conditions of employment; and
(bb) the rights, duties, and liabilities of the parties to any
agreement of apprenticeship
or industrial training agreement;
(g) the implementation of an agreement between an organization of
employees and an employer under
which the employer agrees to collect subscriptions to the organization;
(h) Deleted
(i) any matter, whether falling within
the preceding part of this interpretation or not, where,
(i) an organization of employees
and an employer agree that it
is desirable for the matter to
be dealt with as if it were an
industrial matter; and
(ii) the Commission is of the
opinion that the objects of this
Act would be furthered if the
matter were dealt with as an
industrial matter;
Paragraph (i) is followed by some express exclusions
which are not relevant here. And, as Section 7C concerns
limitations on the application of the definition of "industrial
matter" in the case of a workplace agreement involving an
employer and employee, it has no bearing here.
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The tests to be applied in determining whether an issue
is an "industrial matter" for the purposes of the Act have
been the subject of many decisions of this Commission,
particularly in recent years and with a number of those
decisions being considered on appeal to the Full Bench and
further. One of these appeals, dealt with by the Full Bench,
was referred to by both counsel in the course of these
proceedings. [Hamersley Iron Pty Limited and Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Others, No. 2619 of 1989, (1990) 70 WAIG
3001],
The issue at first instance then involved a question of
whether the provision of housing was an "industrial matter''
in the circumstances of that case. Given the submissions in
this case and the other case law referred to by both Counsel,
it is convenient here to reiterate part of the reasons for
decision at first instance in "the housing case" [Amalgamated Metal Workers and Shipwrights Union of Western
Australia and Others and Hamersley Iron Pty Limited, No.
185 of 1988, (1990) 70 WAIG 3010],
There is no question that issues which go to the
attendant rights and obligations of employers and
employees in relation to one another pursuant to
contracts of employment are industrial matters. It may
be, however, that an issue which is not readily defined
as falling within the boundaries of contractual relationships is nonetheless an industrial matter.
In the Manufacturing Grocers' Case of 1986 [Re
Manufacturing Grocers' Employees Federation of
Australia and Another; Ex parte Australian Chamber of
Manufacturers and Another (1986) 65 ALR 461] the
High Court, in dismissing an application for a writ of
prohibition to prevent the Australian Conciliation and
Arbitration Commission from dealing with claims for
superannuation benefits for employees on the grounds
that it did not have jurisdiction, had this to say at p. 467.
For present purposes, it is sufficient to say that
a matter must be connected with the relationship
between an employer in his capacity as an
employer and an employee in his capacity as an
employee in a way which is direct and not merely
consequential for it to be an industrial matter
capable of being the subject of an industrial
dispute ...
It is noted that this comment does not preclude a
wider view in an appropriate case. And a wider view
was stated in the High Court judgement the following
year in the Cram case [Re Cram and Others; Ex parte
New South Wales Colliery Proprietors' Association
Ltd and Others (1987) 72 ALR 161] which considered
whether a dispute as to manning and the mode of
recruitment constituted an industrial matter.
The Court noted the comments of Dixon C.J. in a
previous matter [R. v. Finlay; Ex parte Commonwealth
Steamship Owners Association (1953) 90 CLR 621 at
629-30] to the effect that although the possibility of an
indirect and consequential effect is not enough, the
conception of what arises out of or is connected with
the relations of employers and employees includes
much that is outside the contract of service, its
incidents and the work done under it and also of Isaacs
J. and Rich J.in another matter [Australian Employees'
Association v. Prahan and Malvem Tramway Trust
(1913) 17 CLR 680 at 693-4] regarding the Commonwealth and State Acts of the time that—
The 'conditions' of employment include all the
elements that constitute the necessary requisites,
attributes, qualifications, environment or other
circumstances affecting the employment.
And the words 'employers' and 'employees' are
used in the Act not with reference to any given
contract between specific individuals, but as
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indicating two distinct classes of persons cooperating in industry, proceeding harmoniously in
time of peace, and contending with each other in
time of dispute.
The High Court then went on to comment on these
and other decisions in the context of changes to
industrial legislation in Australia and "community
attitudes to the relationship between employer and
employee" before commenting at p. 169 that—
Many management decisions, once viewed as
the sole prerogative of management, are now
correctly seen as directly affecting the relationship
of employer and employee and constituting an
"industrial matter".
It is an acknowledgement that what is an "industrial
matter" for the purposes of the legislation is not frozen.
The Western Australian legislation is not different in
that respect.
Fundamentally to decide the question of whether an
issue is an industrial matter for the purposes of the Act,
it is necessary to examine the particulars of that issue
at the time. That is to say (as indeed the Respondent
in this matter accepts) that simply because it is
determined in a particular case that a dispute over
housing does not (or in the alternative, does) constitute
an industrial matter that of itself does not determine
that any issue over housing cannot be (or in the
alternative, must be) an industrial matter. It depends on
the facts on which the conclusion as to "industrial
matter" must be founded. If on the facts a sufficient
connection between the relationship between employee/s as employee/s and employer/s as employer/s
is established, the matter is "industrial".
A similarly wide view has been taken with respect
to "industrial dispute". The criteria to be applied in
determining what constitutes an "industrial dispute"
for the purposes of industrial legislation was canvassed
in 1983 by the High Court. It was observed by it then
in the Social Welfare Case [Ex parte, Social Welfare
Union (1983) AELR Vol. 25 No. 14, 284 at 285] when
it rejected a narrow interpretation of "industrial
dispute", and stated that the words are not to be given
a technical or legal expression but—
have to be given their popular meaning—what
they convey to the man in die street. And that is
essentially a question of fact ...
It is, we think, beyond question that the popular
meaning of "industrial disputes" includes disputes between employees and employers about the
terms of employment and the conditions of work.
Experience shows that disputes of this kind may
lead to industrial action involving disruption or
reduction in the supply of goods or services to the
community. We reject any notion that the adjective 'industrial' imports some restriction which
confines the constitutional conception of "industrial disputes" to disputes in productive industry
and organised business carried on for the purpose
of making profits. The popular meaning of the
expression no doubt extends more widely to
embrace disputes between parties other than
employer and employee, such as demarcation
disputes, but just how widely it may extend is not
a matter of present concern ...
That is not to say that it is a corollary that when
persons who are employers and employees are disputing over a matter then that matter becomes an
"industrial matter" or the subject of an "industrial
dispute" [see the comments of Mason J. in Federated
Clerks' Union of Australia v. Victorian Employers'
Federation (1984) 154 CLR 472 at 488]. It may be, and
it usually is, the case that the matter in dispute is an
' 'industrial matter'' but it cannot be presumed—though
it is notable that in the Cram judgement the High Court
commented that a matter which is outside the concept
of "industrial matters" as defined, if a dispute
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escalates to the point where there is a threatened,
impending or probable dispute involving the withdrawing of labour, can lead to a dispute about an industrial
matter coming into existence, notwithstanding its
origins [Cram supra, at 171].
However, in this matter the consideration does not
go beyond "industrial matter".
[at pp. 3013-4]
This decision was upheld on appeal and the reasoning
then was followed in the decision on the other appeal to the
Full Bench cited for the Respondent here; it being noted that
the facts in that matter being quite different from those
applying here.
I note that "the housing case" was dealt with before the
most recent amendments to the Act which came into effect
on 1 December 1993. However, those amendments do not
impinge on the consideration here in any respect which
would render the earlier observations redundant or inappropriate. Nor am I convinced that the decision of the Full
Bench of the Australian Industrial Relations Commission in
the Alcoa case [supra] that a dispute over the deduction of
union dues did not fall within the jurisdiction of that tribunal
under the (federal) Industrial Relations Act 1988 as
amended advances the cause of the respondent in this case
as counsel asserted. It is a fact that under the Western
Australian legislation the recent amendments included a
deletion of part of paragraph (g) of the definition of
"industrial matter'' which goes to the deduction of union
dues. This was not the point raised though. The argument
put was that union dues, not being directly related to the
performance of duties in work or to remuneration or
conditions of employment, could not be an "industrial
matter". Similarly then, it was submitted, "non work
related medical expenses", not being a result of work, can
not be construed as an "industrial matter".
But the question must be determined on the facts of the
particular relationship having regard for the definition in
section 7 of the Act.
Section 9 of Part II—As to the Regulations, Duties and
Discipline of the Police force of the Police Act 1892
authorises the Commissioner of Police, subject to the
approval of the Minister, from time to time—
frame rules, orders, and regulations for the general
government of the members of the Police force and of
police cadets, as well as with respect to their places of
residence, their classification, grade, distribution, particular service, and inspection, as to the description of
the arms, accoutrements, and other necessaries to be
furnished to them and all such other rules, orders, and
regulations relative to the Police Force and cadets, and
the control, management, and discipline thereof as may
be necessary for rendering the same efficient for the
discharge of the several duties thereof, and for the
purpose of preventing neglect or abuse; and as the
Minister considers necessary or desirable for establishing and conducting a Police Force Canteen.
Section 9 therefore is an enabling provision for the
Commissioner of Police to make regulations in the course
of administration of the police force (police officers and
police cadets) by him on behalf of the Minister (and, in
respect of any actual regulations to be made, subject to the
Minister's approval).
It is this authority which has been exercised, with the
approval of the Minister, to bring Regulation 1307 into
being. There is a benefit or a potential benefit to police
officers and cadets arising out of that regulation. That can
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only arise for an individual as a consequence of his/her
employment in the police force. The benefit which arises or
may arise pursuant to Regulation 1307 would constitute a
reimbursement allowance as distinct, for instance, from an
allowance applied for particular skills. There is no substantive distinction between reimbursement allowances and
other allowances which may be applied as a consequence of
employment. That is, the fact of moneys being applied for
the purpose of reimbursement does not of itself render such
allowance or its application beyond jurisdiction of this
Commission. Indeed there are many such allowances
provided for in awards and agreements in this Commission.
More significantly, the fact that the provision for
reimbursement pursuant to Regulation 1307 is for expenses
incurred as a consequence not as a direct result from actual
work but otherwise can not of itself dispose of the question
of jurisdiction. There may be (and often is) a range of
benefits which arise pursuant to an employment relationship
which do not directly go to remuneration for, or reimbursement of expenses incurred in, the actual work. Remuneration
"packages" involving the payment of (or reimbursement
for) such expenses as school fees, holiday travel costs,
expenses incurred by spouses or family members, medical
expenses, financial sector transaction charges and so on may
apply to particular employment relationships. Some such
benefits, such as banking fees, are even common award
provisions. And, notably if such benefits are not prescribed
by award or order section 29(l)(b)(ii) allows for the
claiming of such contractual benefits in any event. It is a
matter of whether the benefit arises pursuant to the
employer—employee relationship.
The point here is whether there is sufficient relationship
to the employer—employee relationship for the issue to fall
within the definition of "industrial matter". Having regard
for the facts in this matter, and, in particular, the
pre-requisite of employment in the police force for
Regulation 1307 to have any application including at least
the right to raise a claim; the evidence of the administrative
frame within which the regulation has been established and
the undisputed facts as to its operation since the regulation
was gazetted in 1989,1 am satisfied that the question to be
answered, namely whether the dispute over the payment of
"non work related medical expenses" is an "industrial
matter" for the purposes of the Industrial Relations Act
1979 as amended should be answered in the affirmative
because it involves a matter which would fall within the
definition of "industrial matter" in section 7 of that Act by
virtue of its direct relationship to the service of police
officers and police cadets employed under the Police Act
1892.
The finding then is that this Commission has jurisdiction
pursuant to the Industrial Relations Act 1979 as amended
to enquire into and deal with the dispute between the parties
over the payment of "non work related" medical expenses.
It was not canvassed in the proceedings but it may be
apposite here to make the following observations in respect
of the Commission's authority pursuant to section 23 to
"deal with" an industrial matter. As can be seen by
reference to that provision, the task for the Commission is
fundamentally twofold. First to have cognisance of and
enquire into an industrial matter duly before; and second;
to deal with it. But, of course, in dealing with an industrial
matter the Commission must do so within its power. A
finding of jurisdiction to enquire into an industrial matter
does not affect that.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Police Union of Workers
and
Minister for Police
and
Commissioner of Police.
No. C 81 of 1994.
COMMISSIONER S.A. KENNEDY.
20 April 1994.
Finding.
HAVING heard Mr R. Le Miere QC on behalf of the
Applicant and Ms J. Smith of Counsel on behalf of the
Minister for Police now therefore I make the following
finding—
That there is jurisdiction for this Commission to
enquire into and deal with the dispute between the
parties the subject of the schedule to Application No.
C 81 of 1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

CONFERENCES—
Matters referred—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Builders' Labourers'
Federated Union of Workers—Western
Australian Branch; Metals and
Engineering Workers' Union—Western
Australian Branch; Australian
Electrical, Electronics, Foundry and
Engineering Union (Western
Australian Branch)
Minister for Works.
No. CR 43 of 1994.
COMMISSIONER A.R. BEECH.
18 May 1994.
Reasons for Decision.
THE COMMISSIONER: This is an application for a site
allowance to apply for the construction of the Ballajura
Community Campus. The three applicants seek a site
allowance of $1.60. The claim is opposed. The Commission
inspected the site and heard the parties on the 23rd March
1994.
Work commenced on site on the 17th January 1994 and
it is due for completion on the 17th December 1994. It
consists of the construction of eleven single storey buildings. The contract value is $6.3m. It will employ approximately 80 persons on site. It is being constructed on a ten
hectare site.
The Commission heard evidence from Mr Pallot who is
an organiser with The Australian Builders' Labourers'
Federated Union of Workers—Western Australian Branch
(the BLF). His evidence is that the site is open and exposed
to the wind and the elements. Whilst some limestone
roadways have been set down it is difficult to move material
and equipment around the site. He also spoke of the
deterioration of the roadways with sand working through
them from underneath. Mr Pallot pointed to the existence of

a mulch spray which had been used in an endeavour to
contain blowing sand. This had now been destroyed by
virtue of people having to walk throughout the site. The site
is large and equipment is stored in containers found on two
locations. Access to amenities during working hours
involves walking through the sandy soil and Mr Pallot's
evidence is that it will become more complicated as the site
continues. He referred to conditions expected to be
experienced on site in winter and the difficulties experienced
in having to walk large distances on site through wet
conditions. The brick construction created a dust problem
from the use of scaffolding, and of lime and cement.
The applicants referred the Commission to a number of
site allowances awarded for other sites on similar projects.
They submitted that the application fitted the pattern of site
allowances which had been awarded in the past
The respondent opposed the application on a number of
grounds.
The first ground was dealt with at the commencement of
the proceedings. The respondent drew the attention of the
Commission to a recent decision of the Australian Commission which extended the coverage of the National Building
and Construction Industry Award to builders' labourers
(Print L 2019). The decision of the Australian Commission
had effect as from the 14th March 1994. The respondent
noted that the claim before the Commission seeks a site
allowance to apply to employees including builders'
labourers for the period between January and December
1994. The respondent argued that so far as builders'
labourers were concerned it would be inappropriate for the
Commission to award a site allowance after the 14th March
1994. In this regard it was noted that the federal award does
not contain a provision for site allowances to be paid. The
respondent noted that the decision of the Australian
Commission is subject to appeal. The respondent requested
that the application be adjourned pending the outcome of the
appeal.
The Commission refused to grant the respondent's
request. The extension of the National Building and
Construction Industry Award to include builders' labourers
will not have an affect upon the employees covered by the
other two applicant unions. Those unions are still entitled
to have their claim for a site allowance dealt with on its
merits. Further, the complication arising from the extension
of the federal award applies only from the 14th March 1994.
The BLF would ordinarily be entitled to have its claim for
a site allowance for work performed prior to the 14th March
1994 similarly considered on its merits.
The respondent then argued that the claim did not fit
within the Sapri principles. It is quite apparent that an
application for a site allowance in relation to building trades'
employees is to be considered by applying the principles in
the Sapri decision. Clause 8(16) of the Building Trades
(Construction) Award so prescribes. Additionally the Full
Bench of this Commission has so held when it discussed the
manner in which such site allowances are to be determined
(MBA and Another v. John Holland Construction Pty Ltd
(1987) 67 WAIG 1731). In this case the respondent submits
that there were not any site allowances awarded for public
works construction sites prior to 1983 and that the nature of
those projects has not changed since then. Thus the site does
not fit within the pattern envisaged by the Sapri decision.
This submission is based upon a literal interpretation of the
Sapri decision. Such a literal interpretation is not warranted.
It is not a question of whether a public works construction
site in 1982 had been awarded a site allowance. It is a
question whether at the 23rd December 1982 the site the
subject of the claim would have attracted an allowance
because:
"It would be quite contrary to the intention of the
wage pause to grant a site allowance for areas or
circumstances where one would not have customarily
applied or in any other way to create a precedent for
the extension of site allowances beyond the areas or
circumstances to which they have previously applied."
(Sapri Decision, Print F 1957 at p. 6).
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Research shows that site allowances were awarded for the
construction of the Ocean Reef High School in November
1982 (ABCE and BLF v. PWD, Print F 1081) and the
Roleystone District High School in December 1982 (BWIU
v. GKW Building Industries, Print F 1506). Further,
although claims for a site allowance at a Duncraig High
School and Mandurah High School in August and September 1983 were rejected on merit, both sites were found to
fit within the pattern (Prints F 2826 and F 2975). The
Midland Technical College constructed by the predecessor
of the current respondent was also found by the Commission
to fit the pattern in 1984 (Print F 6431). A site allowance
was awarded for the construction of a TAFE College in
Victoria in 1984 with the Commission then commenting that
the value of the contract and the type and location of the site
placed it within the pattern for site allowance considerations
((1984) 295 CAR 417). The awarding of site allowances to
those projects so soon after the Sapri decision was made is
a compelling reason to conclude that the site, subject of this
claim, does fit within the Sapri principles. That is quite
consistent with conclusions reached within this Commission
often following the submissions of the parties that educational facilities of this general type do fit within the pattern:
BTA v. BMA (1989) 69 WAIG 2854; BTA v. Key west
Construction Group (1990) 70 WAIG 924).
The respondent then submitted that the disabUities on site
are well within the disabilities envisaged by the award.
Reference was especially made to the industry allowance in
this regard. The Commission has previously entertained
submissions that the industry allowance is all encompassing
and for that reason a site allowance should not be awarded
but has held that disabilities may exist which exceed the
compensation provided for them by the industry allowance
(see for example BTA v. Devaugh Constructions Pty Ltd
(1991) 71 WAIG 3040 at 3041). Whether the disabilities do
exceed the prescription within the award will be a matter for
evidence and decision in each case.
The respondent also submitted that the evidence did not
go to establish a uniform disability for each employee on
site. At most, it may indicate specific tasks for disabilities
for specific individual employees. The respondent pointed
to the fact that sheet metal workers, for example, are not yet
on site and no evidence can be brought regarding the
disabilities experienced by sheet metal workers.
Whilst the Commission appreciates the thoughtful submission put by Mr Lee it must be understood that a site
allowance is awarded for conditions which relate to a site
as a whole. It is not an allowance which is available for a
disability or disabilities experienced only by particular
employees or for particular tasks. It involves an averaging
concept so that for reasons which have been accepted by the
industry over time, an allowance is struck to compensate for
disabilities inherent to the site to which the employees on
site will generally be exposed.
The balance of the respondent's objections related to the
two metal trades awards.
It was submitted that the Commission should no longer
entertain a claim for a site allowance on behalf of employees
covered by the Engineering Trades (Government) Award
because that award has recently been converted into a paid
rates award by agreement between the parties to that award
((1992) 73 WAIG 118). It is to be noted that that award
applies to more than just the Building Management
Authority's operations. Its conversion therefore affected
more than just the Building Management Authority's
operations. It was a comprehensive exercise. It also involved
the cancellation of a number of orders which applied outside
the award. It is not apparent that any of the orders cancelled
were existing site allowance orders. However it is not known
whether there were at the time any existing site allowance
orders in force, thus no conclusion is able to be drawn from
that circumstance. In addition, in relation particularly to
employees of the Building Management Authority, a
number of conditions of employment which had not been
prescribed by the award were incorporated into the award
in a Fifth Schedule (at page 136). It is apparent therefore that
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the intention of those parties was to provide for all the
conditions of employment to be encompassed within that
award. No provision appears to have been made by the
parties for site allowances. In the past this award did not
contain a specific provision allowing site allowances to be
prescribed. In order to justify a claim for a site allowance
to employees covered by the award it has been necessary for
the applicant to argue that conditions exist on a particular
site which are not adequately compensated for by the award
and that, pursuant to the State Wage Principles, an additional
allowance should be created. However that was before the
parties consciously endeavoured to prescribe all wages and
conditions within the award.
Of particular import is the agreement of the parties to
insert the following clause in the award:
IB—Paid Rates
It is a condition of this award that the wages and
conditions which apply to employees covered herein
shall not exceed those prescribed in the award."
That provision is quite plain in its language. It does not
have any exceptions or qualifications. The Commission also
notes by way of contrast that the Building Trades
(Construction) Award was a paid rates award when it first
issued (note Clause 6.—Maximum Rates in this Paid Rates
Award (1979) 59 WAIG at 503). That was a position
comparable to the Engineering Trades (Government) Award
as it currently is. However in the case of the building award
a provision recognising site allowances came later when the
award was varied to insert a clause permitting site allowance
claims to be determined ((1982) 62 WAIG 1265 at 1267).
In the circumstances of the recent and comprehensive
conversion of this award to a paid rates award, the wording
of Clause IB and the contrast with the earlier circumstances
of the Building Trades (Construction) Award the submission
of the respondent is quite sound. The applicant metal unions
did not specifically reply to the submission. In those
circumstances the applicants have not shown that it is now
open for them to claim a site allowance should be awarded.
To do so would be to prescribe by way of an allowance a
wage or condition which exceeds those prescribed in the
award. To put it another way, the Commission would by
prescription of a site allowance, then prescribe a condition
of employment which is a condition of employment not
prescribed by the award when the parties have expressly
agreed that that shall not occur.
Accordingly the submission of the respndent in relation
to this award is valid. In the event that this conclusion is not
consistent with the intention of the parties to that award then
it is open to any of them to either exercise the liberty to apply
contained within the award as a result of its conversion to
a paid rates format or to otherwise apply to vary the award.
In that event it is appropriate to adjourn the consideration
of this application insofar as it relates to the employees
covered by that award. In the event that the position in
relation to the Engineering Trades (Government) Award is
altered then this application will be able to be re-listed.
However there are no such considerations in relation to
the Sheet Metal Workers (Government) Award. It will apply
to employees on site and is therefore available (as is the
Building Trades (Construction) Award to the 14 March) for
the purposes of this matter. It is appropriate to deal with the
final ground upon which the respondent opposed the claim.
The Commission's attention was drawn to a Code of
Conduct which has been established by the Hon. Minister
for Labour Relations and which the present respondent is
bound to observe. Whilst the Code refers to a number of
matters it is relevant to these proceedings to note that site
allowances will be paid only in accordance with the
decisions of the Commission and only to the parties to which
the decision directly relates (page 6 paragraph 2.1.5). The
respondent stated that this represented a change in the
practice of the respondent whereby a site allowance awarded
by the Commission would be applied administratively by
the respondent so that all employees who came to the site
would receive it whether bound by the order or not. It was

submitted that this change would, if an allowance were to
be awarded, lead to a situation where only certain employees
on site would receive the allowance while others would not.
It was said that this could lead to industrial unrest on site.
This argument is best approached in the following
manner. The Commission has a claim before it that
conditions on a particular building site exceed the compensation provided for in the award or awards in question. The
parties are entitled to bring such a claim to the Commission
and to have it dealt with on its merits. The Commission is
obliged to deal with the claim on its merits without regard
to technicalities or legal forms (s.26(l)(a)). However when
such a claim is brought under s.44 of the Act and is referred
for hearing and determination then the order which issues
may only bind the parties in relation to whom the matter has
not been so settled (s.44(9)). In this case the claim has only
been made against the Hon Minister for Works and only in
relation to employees covered by three awards. Thus the
only orders which can issue from these proceedings can only
apply to those parties and, in the context of this claim, to
those awards. It is common ground that a site allowance
order issuing from these proceedings will not apply to all
employees who will be on site during its life. For example
there may be employees who are employed by the
respondent pursuant to other awards of this Commission.
Similarly there may be employees who are employed by the
respondent pursuant to awards of the Australian Commission. There may also be employees of employers in the
private sector. This is a characteristic of the industry and is
not unusual. The Commission's site allowance orders have
not directly applied to all employees who may come on to
a building site because the nature of the claim made
precludes it from doing so. That is not to be critical of the
claimants for there would be a practical difficulty in
identifying in advance all of the employers and employees
involved for the purposes of making a claim.
The point to be made however is that the Commission has
not in the past refused to consider a claim because of that
reason. It is quite appropriate for a site allowance awarded
by the Commission to be implemented on the site by
administrative action because that is the nature of the
allowance itself. It means that the formalities of bringing a
series of successive claims to the Commission to have that
allowance applied by order to other employees who come
to site are avoided. However the absence of that administrative action is not a reason not to consider the claim on its
merits. The nature of the proceedings before the Commission remains the same. Further complementary orders
regarding the same site may be necessary for various
reasons. In relation to the construction of a locomotive shed
for Westrail at Namgulu five claims were lodged and dealt
with (see (1989) 69 WAIG 428; Print H 5004; Print H 8681).
The possibility that further claims may be lodged to address
particular circumstances is not a concern in itself, although
they render the site allowance procedure more cumbersome
and time consuming for the parties involved.
It is to be noted that orders of this Commission cannot
affect employees covered by an award of the Australian
Commission employed on a site that has not been a factor
of relevance. Federal awards have applied in those circumstances for a considerable period of time in W.A. The parties
to the federal awards applicable to the building industry in
W.A. are aware that since 1989 there has not been a site
allowance provision in those awards. If the parties to a
federal award have applied administratively the provisions
of a site allowance awarded from this jurisdiction that is a
matter for them. Equally the cessation of that practice is a
matter for them.
Accordingly the Commission does not accept that the
changes in the respondent's past practice regarding the
implementation of site allowance orders is a reason not to
consider the claim made on its merits.
The Commission now turns to consider those merits. The
respondent called evidence from the Site Manager, Mr Cox.
He was able to draw from his experiences on other sites
where site allowances had been paid. He acknowledged that
wind and sand could be a greater problem than on an earlier

site. He was not questioned specifically on the evidence of
disabilities brought by the applicants.
In the assessment of the Commission the site is one for
which a site allowance ought to be paid. It does fit the
pattern of sites for which an allowance has been paid in the
past. In sum the disabilities exceed those embraced by the
Sheet Metal Workers (Government) Award and prescribed
by the industry allowance of the Building Trades (Construction) Award. In this case the site is large and exposed. The
effect of the wind has been anticipated by the unusual use
of a spray mulch. However the evidence is that it has
deteriorated. The soft sand is a disability and will become
more so in winter. The limestone roads do not go to all areas
of the site and there is evidence of some deterioration.
However the respondent has made some attempts to plan the
site appropriately. There is no complaint of inadequate
lay-down areas and tool and equipment storage units have
been located in two different areas. The Commission takes
into account the evidence of the other sites referred to by
both witnesses. The CSIRO site referred to by Mr Cox was
one where the parties agreed upon $1.00 and the Commission ratified the agreement of the parties ((1992) 72 WAIG
606). Mr Pallot cited the $1.15 agreed between the parties
for the South Lake High School ((1989) 69 WAIG 2574).
The Commission is not convinced of the direct comparability of either site when the disabilities as a whole are
examined from the evidence. The disabilities on this site do
not appear extensive and an amount of 90c will be
prescribed.
A minute of the orders reflecting the above conclusions
will now issue.
Appearances: Mr G. Sturman on behalf of the Metals and
Engineering Workers' Union—Western Australian Branch
and the Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch)
Mr G. Giffard on behalf of The Australian Builders'
Labourers' Federated Union of Workers—Western Australian Branch
Mr D. Lee on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Builders' Labourers'
Federated Union of Workers—Western
Australian Branch; Metals and
Engineering Workers' Union—Western
Australian Branch; Australian
Electrical, Electronics, Foundry and
Engineering Union (Western
Australian Branch)
Minister for Works.
No. CR 43 of 1994.
Building Trades (Construction) Award
1987 No. R 14 of 1978
Sheet Metal Workers (Government)
Award 1973 No. 31 of 1973
Engineering Trades (Government)
Award, 1967 Award Nos. 29, 30 and
31 of 1961 and 3 of 1962.
COMMISSIONER A.R. BEECH.
3 June 1994.
Order.
HAVING heard Mr G. Sturman and Mr G. Giffard on behalf
of the applicants and Mr D. Lee on behalf of the respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—
1. That notwithstanding the provisions of the Building Trades (Construction) Award 1987, employees employed pursuant to that award by the
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2.

3.

4.

[L.S.]

respondent to carry out construction work on the
Ballajura Community Campus shall be paid 90c
per hour worked between the 10th day of February
1994 and the 14th day of March 1994 in lieu of
and in substitution for all special rates and
conditions prescribed in Clause 9(1) of the
Building Trades (Construction) Award 1987,
excepting subclauses (f) Explosive Powered
Tools, (o) Cleaning Down Brickwork and (w)
Heavy Blocks.
That notwithstanding the provisions of the Sheet
Metal Workers (Government) Award 1973, employees employed pursuant to that award by the
respondent to carry out construction work on the
Ballajura Community Campus shall be paid 90c
per hour worked in lieu of all special rates and
provisions, with effect from the 10th day of
February 1994 until the completion of that project.
That so much of the application that relates to a
claim on behalf of the employees employed
pursuant to the Engineering Trades (Government)
Award 1967 be adjourned sine die.
Liberty is reserved to The Australian Builders'
Labourers' Federated Union of Workers—Westem Australian Branch to have this application
re-listed in the event that the appeal against the
decision of Deputy President Macbean of the
Australian Industrial Relations Commission in C
No. 21376 of 1993 is successful.
(Sgd.) A.R. BEECH,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, Perth West Australian Branch
E.G. Green and Sons Pty Ltd.
No. CR 75 of 1994.
COMMISSIONER A.R. BEECH.
13 April 1994.
Reasons for Decision.
THE COMMISSIONER: The matter referred for hearing
and determination is in the following form:
"The claimant union claims the decision of the
management of E.G. Green and Sons Pty Ltd in
refusing to transfer Ms S. Puig to a permanent position
in the Harvey boning room was harsh, unjust and unfair
and seeks an Order from the Commission for a transfer
of Ms Puig to a permanent position in the Harvey
Boning Room.
The respondent objects to and opposes the claim."
Ms Puig commenced with the respondent in a casual
position in September 1992. Prior to her ceasing work in
May 1993 to have a child she had worked in the boning room
as a casual packer. On the 27th July 1993 the respondent
advertised commercially for a number of permanent part
time meat packers in the boning room. Ms Puig contacted
the personnel officer of the respondent and expressed an
interest in one of the positions. Her interest was noted. Of
some 60 applicants however, only 12 were interviewed and
of those 8 were chosen. Ms Puig was not amongst those
either interviewed or chosen. It is not clear from the
evidence when the decision was made regarding the persons
to be appointed.
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Towards the end of August 1993 the boning room
supervisor, Ms Demarte, contacted Ms Puig and offered her
a position as a casual in the carton room. This position was
accepted and she commenced on the 1st September 1993.
Some time towards the end of September and the beginning
of October she questioned her lack of success in a permanent
part time position. It is this failure which is the subject of
the reference to the Commission.
The union sought to demonstrate that the refusal of
management to offer a permanent part time position in the
boning room was an unfair exercise of management's right
to hire. The applicant alleged there was a custom and
practice at the abattoir for permanent positions to be offered
to casual employees with the longest casual service. It was
alleged that this custom and practice was not followed in
relation to Ms Puig. After hearing the evidence on this
matter the Commission is satisfied that there is no
agreement between the parties regarding the custom and
practice. The Commission judges the position to be that so
far as the employees in the boning room are concerned, and
in this respect they are simUar to the employees represented
by Mr Banforth who is a slaughterman, the employees
themselves recognise an informal seniority. There would not
appear to be an actual seniority list. Mrs Reale gave
evidence that she does keep a "tally sheet" for her own
record. However the respondent does not consider itself
bound by the alleged custom and practice and clearly
reserves its rights in this regard. However there is sufficient
in the evidence to conclude that the length of a casual
employee's service is a consideration taken into account by
the respondent. The Commission so concludes. It is also
noted that there is some confusion in the evidence as to Ms
Puig's position on the "seniority list" at the time of the
creation of the permanent part time positions. On the
evidence of Mrs Reale there was at least one person ahead
of Ms Puig and one other person of equal standing.
The union also sought to attack management's decision
to create the permanent part time positions. The Commission understands them to be in lieu of at least one fuE time
permanent position. However, it appears to the Commission
that such a decision could only be legitimately attacked in
these proceedings if it could be shown that the creation of
the permanent part time positions was designed in some way
to remove a full time permanent employment opportunity
for Ms Puig. The positions were created at a time when Ms
Puig was not in employment. Further, it would not have been
known whether Ms Puig would return to employment and
it is not open on the evidence that has been produced before
the Commission to conclude that there was some deliberate
design aimed at Mrs Puig. That is not to conclude that the
creation of the permanent part time positions was either
appropriate or inappropriate. This issue and that of seniority
are not matters which require determination in these
proceedings.
That is said because the evidence reveals that from the
respondent's own submissions Ms Puig would have been
considered for one of the permanent part time positions if
it were not for the opinion of the boning room management
that she "skylarked and mucked around" too much. This
matter may therefore be decided on that understanding.
Some of the matters relied upon by the union then become
matters which need not be finally dealt with by the
Commission in these proceedings. TTiis matter is therefore
able to be distinguished from a matter which came before
Gregor C in relation to the Broome Abattoir ((1988) 68
WAIG 1910). In that case the facts were that the parties
adhered to a seniority agreement. Selection procedures were
rigorously applied in accordance with an understanding
reached with the union beforehand. One of the complaints
made against the employer's selection in that case was the
length of the trial period, a matter in which the employer
merely followed the agreement it had reached with the
union. In that case also an incident involving the packing of
three boxes without using a knife was a matter which was
relevant to the consideration. The conclusion of the
Commission in that case that management had not erred or
exercised its choice unfairly was quite open on the facts.
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It should be said that the selection of people for
employment or promotion within employment is a matter of
management's prerogative. However merely because a
matter is part of management's prerogative does not exclude
the jurisdiction of the Commission from reviewing its
exercise and intervening where necessary to ensure fair
dealing (see Re Cram and Others; Ex parte NSW Colliery
Proprietors' Association (1987) 72 ALR 161).
In this case during her employment Ms Puig was not
spoken to or warned in any respect regarding "skylarking
or mucking about". So far as Ms Puig was concerned her
employment was quite satisfactory and there would be no
reason why she would not be considered for a permanent
position.
At the time Ms Puig made her interest in the permanent
position known management's opinion of her was not put
to her for any comment or to allow her to defend her position
prior to management deciding not to offer her a permanent
part time position. The reasons why she failed to gain a
permanent part time position were not made known to her
following her failure to gain a position. In fact they came
to light only when she herself requested a reason for it.
For the reasons set out in the above two paragraphs the
respondent's actions towards Ms Puig were unfair. She had
not been warned during the time of her employment. An
employee should be warned if that employee's conduct falls
short of what is required (Margio v. Fremantle Arts Centre
Press (1990) 70 WAIG 2559). In deciding to take
disciplinary action including dismissal for reasons other
than misconduct, a prudent employer will put to the
employee matters going against the employee which
management wishes to take into account. This will allow
management to make an informed and balanced decision.
Without that the decision is likely to be unfair (Lawrie v.
Mt Gunsen Mines Pty Ltd (1981) 48 SAIR 656 at 670).
There is no reason why that principle would not apply in
these circumstances given that the respondent would
otherwise have offered a permanent part time position to Ms
Puig.
To be fair to the respondent the works manager, Mr
Nicholl, recognised this when Ms Puig's query was brought
to him. Mr Nicholl had not been involved in the earlier
decision and undertook to find out the reason why Ms Puig
was not selected for the permanent part time position. He
did so on the following day. By way of addressing what he
saw as an unfairness Mr Nicholl offered Ms Puig a full time
position in the offal room. Whilst Ms Puig accepted this
position the Commission is satisfied from the evidence that
she was reluctant and unhappy in doing so. The Commission
does not necessarily accept that she was placed under duress
to accept the position but the Commission is satisfied that
having to make the choice upset her and did not remove her
wish to secure full time employment in the boning room.
What remains therefore is the fact that because of an unfair
exercise of management's prerogative Ms Puig was denied
an opportunity to work in a full time position in the boning
room.
Management's decision was also unfair because in the
proceedings before the Commission it was not established
that Ms Puig was guilty of skylarking or mucking about It
was at least not proven that Ms Puig did so to an extent
greater than any other employee in the boning room. It is
noted that Ms Demarte said that a few packers do "muck
around" and it is part of her job every day to tell them not
to do so. In those circumstances it is unfair to penalise Ms
Puig for conduct which is not uncommon and when there
is no evidence that that conduct otherwise warrants any
separate treatment other than being told off by the boning
room supervisor.

15: 19

For similar reasons the Commission is satisfied that the
mistake attributed to Ms Puig regarding the returned cartons
of export meat is not to be taken into consideration. This
conclusion is reached because on the evidence that was not
a reason why management declined to appoint Ms Puig. If
it was not a reason then, it should not be a reason now.
Indeed, the evidence is that photographs of the returned
carton were shown to all of the employees in the boning
room so that they all share the consequences of carelessness.
Once again it is not appropriate that Ms Puig be penalised
to an extent which, on the evidence, is greater than any other
person in the boning room associated with the packaging and
preparation of that product. That is not to conclude that the
issue of the returned stock is not serious. It clearly is. It is,
however, to conclude on the evidence that that incident
should not be held against Ms Puig in the circumstances of
this matter.
Further, and quite importantly, the Commission was
shown evidence of a resolution from the boning room
workforce that they are "united in our support for Miss
Sylvie Puig's claim to a permanent job in the boning room
... That we believe that her work performance is up to the
standard required, that there are no personality differences
which prevent her from doing her work, and that management's actions in refusing to give her a permanent position
in the boning room are unreasonable" (exhibit 1). This
resolution was made on or about the 14th April 1994 for the
purposes of these proceedings. The Commission accords
that resolution considerable weight. Its existence, together
with the evidence before the Commission that Ms Puig as
a casual always attended for work and did not "take many
sickies", is also important in reaching the conclusion that
an unfairness did occur. It also assists in allowing the
Commission to reach a conclusion as to a fair remedy in this
matter.
In doing so the Commission also takes into account the
evidence that at the moment Ms Puig would be at the head
of a list of casual boning room employees if she had still
been employed as a casud and had not, reluctantly, accepted
the full time position in the offal room. The Commission is
aware that there is some controversy about whether two
other employees are ahead of Ms Puig. However the
Commission accepts Mrs Reale's evidence that the other
two employees have not been employed for the last "three
months" and may not be validly regarded as being on "the
list".
The unfairness in this case is remediable by prescribing
that Ms Puig be given an opportunity to work in a permanent
position in die boning room. It would be consistent with the
reasoning of the Commission in this matter if Ms Puig is
offered a permanent part time position in the boning room.
However events have somewhat overtaken the circumstances of this matter in that she is now employed full time
in the offal room. It is thus not clear whether a current
permanent part time position in the boning room would be
appropriate given that it would now mean a reduction in
hours from frill time to part time. It is somewhat regrettable
that this issue was not fully canvassed in evidence. However
in circumstances where the respondent has since offered full
time employment to Ms Puig, although in the offal room,
and she is now working full time it is appropriate if the
Commission prescribe that the respondent offer to Ms S.
Puig the next available full time permanent position in the
boning room. A minute of an order to that effect will now
issue.
Appearances: Mr T. Kucera on behalf of the applicant.
Mr M. Darcy on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, Perth West Australian Branch
and
E.G. Green and Sons Pty Ltd.
No. CR 75 of 1994.
COMMISSIONER A.R. BEECH.
2 June 1994.
Order.
HAVING heard Mr T. Kucera on behalf of the Applicant
and Mr M. Darcy on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That E.G. Green and Sons Pty Ltd shall offer to Ms
S. Puig the next available full time permanent position
as a spotter packer in the boning room at Harvey.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—
Western Australian Branch
Eltin Open Pit Operations Pty Ltd.
No. CR 136 of 1994.
COMMISSIONER J.F. GREGOR.
16 May 1994.
Reasons for Decision.
(Given extemporaneously at the conclusion of proceedings
on 4 May 1994 as edited by the Commissioner).
THE COMMISSIONER: On the 8th of April 1994, the
Metals and Engineering Workers' Union—Western Australian Branch (the MEWU) made and application pursuant to
Section 44 of the Industrial Relations Act 1979 (the Act),
for a conference to discuss a resolution of a problem it had
with Eltin Open Pit Operations Pty Ltd (Eltins) over the
amount of back pay to be paid to a fitter, a Mr Hamerston,
as a result of decisions of the Industrial Magistrate, the Full
Bench and later, the Industrial Appeal Court over the
interpretation of subclause (15) of Clause 18.—Special
Rates and Provisions of the Metal Trades (General) Award
1966 (the Award).
In the course of disposal of the Hamerston matters, from
the Industrial Magistrate through the Full Bench to the
Industrial Appeal Court, none of those judicial authorities
decided with particularity the question of whether a worker
paid under that subclause is entitled to wages as if he or she
were paid in accordance with the award of the Australian
Industrial Relations Commission (the Australian Commission) which governs the conditions of employment of
Worsley Alumina Pty Ltd (Worsley Alumina) at the
Boddington Gold Mine. The problem is further complicated
in that Worsley Alumina has an enterprise bargaining
agreement (EBA) which, prima facie, overrides the operations of the Worsley Alumina Award, 1982 (the Worsley
Award) of the Australian Commission in that it prescribes
rates of wages in addition to those that are set out in the
Worsley Award. It was and is the contention of the MEWU
that those higher rates are the rates which ought to be used
in calculating the money due to Mr Hamerston as a result
of the Decision of the Industrial Magistrate.
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Eltins, through its Advocate Mr Gifford, disagree. Eltins
say that the clause should be interpreted in a way which
would mean that the wages, by way of allowance, that are
to be paid under subclause (15) of Clause 18 of the Award
are those prescribed in the Gold Mining Engineering and
Maintenance Award or, in the alternative, means the rates
prescribed in the award of the Australian Commission which
covers Worsley employees, and not the EBA.
The Commission conducted a conference on the dispute.
At the conclusion of the conference, the parties had not
reached agreement and, pursuant to the powers under
Section 44 of the Act, the Commission decided that the
matter had not been settled by agreement between the parties
and sought their consent in writing that the Commission hear
and determine the question. By giving that consent pursuant
to subsection (12a), by the operation of subsection (12c) of
Section 44, there is no access to the appeal provisions of the
Act via Section 49.
The parties agreed on the matter to be determined by the
Commission and that became the subject of a schedule for
hearing and determination. At the time that the parties
advised the Commission of the matter for determination,
each of them, the MEWU by a letter dated the 18th of April
1994, and the Australian Mines and Metals Association in
its role as agent for Eltins by a letter dated the 27th of April
1994, confirmed in writing their consent that the Commission hear and determine the matter pursuant to Section
44(12a) of the Act.
The matter to be determined is in the schedule of the
Memorandum which, inter alia, is as follows:
In this respect, the Applicant Union claims that the
term "award", as contained in subclause (15) of
Clause 18.—Special Rates and Provisions of the Metal
Trades (General) Award 1966, is capable of meaning
and including a certified enterprise agreement of the
Australian Commission. In particular, the Union claims
that the certified agreement entered into by Worsley
Alumina Pty Ltd, being the owner of the gold mining
operations in question, on the 29th of September 1993,
is deemed to form part of the relevant award, namely
the Worsley Alumina Award, 1982, for the purposes of
the relevant subclause.
The Respondent Company disputes the meaning
attributed to the relevant subclause by the Union and
claims that a certified enterprise agreement does not
fall within the description of the term "award" as
contained in the subclause.
The parties put to the Commission a range of submissions. They each put the position, as expressed in the
Memorandum, as their prime argument with alternative
arguments in die case that their prime argument is rejected.
In my view the answer is clear from the prime argument and
it is therefore not necessary for me to consider the various
arguments that were advanced in the alternative.
For the purposes of these Reasons, rather than reviewing
the respective arguments, I will provide the parties with my
response to the application. First of all the relevant
subclause is as follows:
An employee who is sent to work on any gold mine
shall be paid an allowance of such amount as will
afford the employee a wage not less than he/she would
be entitled to receive pursuant to the award which
would apply if such employee was employed in the
gold mine concerned.
From the Decision of the Full Bench in Eltin Open Pit
Operations Pty Ltd v. Metal and Engineering Workers'
Union—Western Australian Branch (1993) 73 WAIG 1466,
it is clear that the gold mine concerned is Boddington, the
gold mining company concerned is Worsley Alumina and
that it was accepted that Worsley Alumina has employees
on the site who are paid in accordance with the Worsley
Award and the EBA. That can be taken, I think, from the
Full Bench.

The Commission in interpreting any document, whether
that interpretation be under Section 46 or in the Commission's normal duties under Section 44 of the Act or indeed
under a matter referred under this Section, is required to
apply the principles that are set out by the Industrial Appeal
Court in Norwest Beef Industrial and Another v. Australasian Meat Industry Employees' Union (1984) 64 WAIG
2124.
The Norwest Beef Industries Case (supra) clearly adopts
the normal method of interpretation of legal instruments.
The words are to be given their normal and natural meaning
and it is only in the event of ambiguity or a nonsense result,
as it were, or if the interpretation produces conflict, that the
interpreter is to look to extrinsic aids for interpretation.
There are some key words in the clause. The parties have
suggested various interpretations to the most important of
those and that is the word "award". Rules of interpretation
provide that the words are to be given their meaning within
the context of the clause in which they appear and within
the context of the whole of the document. In doing so, and
to receive assistance for that, I refer to the Concise Oxford
Dictionary which defines the word "award" as follows:
"Give an order as to payment, penalty or prize; a
payment, penalty or prize awarded; a judicial decision."
The use of "award" in an industrial context, in my view,
carries no different meaning that that described in the
Oxford Dictionary. There may be a different meaning of the
word used as a proper noun to describe an instrument where
a number of conditions are collected together and form the
basis of a contract to be applied in an employment situation.
A document of that nature is, in some circumstances, known
as an Award. It is also clear that such a document can carry
other names, such as an agreement or a certified agreement.
There are also various other titles that have been given to
such a collection of conditions.
However, in the current circumstance, we are not talking
about the word award, at least in the first instance, as a
proper noun. One is talking about "a payment, penalty or
prize awarded; a judicial decision". If one looks at the
wording of the award, one must apply it at today. One can
not look to see what the clause may have meant a number
of years ago and the factual situation must be looked at. As
I have said, it is clear from the Full Bench decision (supra),
and I do not think it is disputed by the parties, that the gold
mine concerned is the Boddington mine operated by
Worsley Alumina. It has employees. It is an agreed fact that
those employees are employed in accordance with an award
of the Australian Commission. They are not, as a matter of
fact, employed under the Gold Mining Engineering and
Maintenance Award or indeed under any other Award of the
State Commission. They are employed under one Federal
Award.
The next question to be determined is what constitutes the
award. One must again refer to the clause to be interpreted.
The worker is to be paid an allowance of such amount as
would afford that worker a wage not less than he or she
would be entitled to receive pursuant to the award governing
the terms and conditions of the employment of an employee
of the operation of the gold mine. Therefore, one has to
determine what the wage that an employee of the owner
would receive. To do that, one must examine the types of
payments which are made by Worsley Alumina.
One has to examine what applies at Worsley Alumina. An
award, according to the Oxford Dictionary, is something that
is in place by virtue of a judicial decision which provides
for a payment or a penalty or a prize. What is applicable at
Worsley Alumina is the Worsley Award. That is clear. That
is an instrument issued by the Australian Commission. It
happens that an award of that Commission is defined in the
Australian Industrial Relations Act 1988 as "award or order
reduced to writing under Section 143(1) or a certified
agreement or an enterprise flexibility agreement."
What, therefore, is the status of the document which is
known as the Worsley Alumina Boddington Gold Mine

Enterprise Agreement (Trades) 1993? One must look at how
this agreement was made and to what its standing is. The
certification of an agreement, if one looks at the instrument
of certification over the signature of Laing C. in document
Print K9368, contains public notice of the act of certification. The agreement had no life until there was a judicial
action by Laing C. to give it life.
Once that judicial action occurs an award, which by the
definition in the Australian Industrial Relations Act 1988
that I have recited, is final. An award includes a certified
agreement or an enterprise agreement. By Section 150 of the
Australian Industrial Relations Act 1977, an award is final
and conclusive. It is not to be challenged, appealed against,
reviewed, quashed or called into question in any Court and
it is not subject to prohibition, mandamus or injunction in
any Court on any account. In other words, it is an instrument
to which judicial notice must be given.
If I can draw that together, the certified agreement known
as the Worsley Alumina Boddington Gold Mine Enterprise
Agreement (Trades) 1993, is by the Australian Industrial
Relations Act 1988, an instruction to which any Court is
required to give judicial notice. This Commission is required
to give judicial notice to the existence of that document.
This means that for the purposes of payment at Boddington
for employees of Worsley Alumina there are two instruments. One is the Worsley Award and the other is a certified
agreement known as the Worsley Alumina Boddington Gold
Mine Enterprise Agreement (Trades) 1993.
Therefore the payment or the wage that an employee of
Worsley Alumina gets is what is prescribed within those
documents. In accordance with subclause (15) of Clause
18.—Special Rates and Provisions of the Metal Trades
(General) Award 1966, an employee sent to work at
Boddington is to be paid an allowance which is to give him
a wage not less than that which is paid to an employee of
Worsley Alumina.
Therefore, I conclude on proper interpretation, the answer
to the question posed by the MEWU, that is, whether the
certified agreement entered into by Worsley Alumina, being
the owner of the gold mining operation in question on the
29th of September 1993, is deemed to form part of the
relevant award, namely the Worsley Alumina Award, 1982,
for the purpose of the relevant subclause, is to be answered
in the affirmative.
Appearances: Mr F. Logan appeared on behalf of the
Metals and Engineering Workers' Union—Western Australian Branch.
Mr R. Gifford appeared on behalf of El tin Open Pit
Operations Pty Ltd.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union
—Western Australian Branch
Eltin Open Pit Operations Pty Ltd.
No. CR 136 of 1994.
COMMISSIONER J.F. GREGOR 19 MAY 1994
Declaration.
HAVING heard Mr F. Logan on behalf of the Applicant and
Mr R. Gifford on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under Section 44(12a)
of the Industrial Relations Act 1979 hereby declares—
That the Metals and Engineering Workers' Union—
Western Australian Branch claim that the certified
agreement entered into by Worsley Alumina Pty Ltd,
being the owner of the gold mining operation in
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question on the 29th of September 1993, is deemed to
form part of the relevant award, namely the Worsley
Alumina Award, 1982, for the purpose of the relevant
subclause, is to be answered in the affirmative.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers'
Union of Australia, W.A. Branch
and
The Board of Management,
Quadriplegic Centre.
No. CR 512 of 1993.
COMMISSIONER J.F. GREGOR.
19 May 1994.
Reasons for Decision.
THE COMMISSIONER: On the 19th of November 1993,
the Federated Miscellaneous Workers' Union of Australia,
W.A. Branch (the Union) requested a compulsory conference under Section 44 of the Industrial Relations Act 1979
(the Act), over what it claimed was the unfair dismissal of
Mark Butler. At the time of dismissal, Butler, who had been
employed as a Nursing Assistant at the Quadriplegic Centre
(the Respondent) since the 16th of April 1990, was facing
criminal charges over an alleged physical assault of a
resident at the Quadreplegic Centre. The schedule to the
notification indicated there were further allegations of
mistreatment of the same resident and that these had led to
the termination of the employment of Mr Butler.
On the 29th of November 1993, the Commission had
listed the matter for conference. On the same day, the Union
had written to the Commission asking for an adjournment
of the conference on the basis that legal proceedings
mentioned in the schedule to the Section 44 application were
expected to have been concluded by the 29th of November
1993, but this had not occurred. On the same day, a letter
signed by Mr M.A. O'Connor of the Chamber of Commerce
and Industry of Western Australia was received. The letter,
purporting to represent the view of the Respondent, advised
the Commission, inter alia, that the Section 44 application
concerned the dismissal of an employee for a serious
criminal act The letter advised that, in the opinion of the
writer, it was important that the matter be brought to a
conclusion and that the application be dealt with as soon as
possible. In particular, it was said:
"It must be said that in view of the matters known
to the employer, there is no prospect whatsoever of any
concessions by the employer in terms of reinstatement
or the like."
The file indicates that the warrant for Mr O'Connor to
appear as agent, and therefore be authorised to speak on
behalf of the Respondent, was not filed until the 3rd of
December 1993. Filing of a warrant, of course, validates an
agent's previous actions.
The 29th of December 1993 letter from the Union was
responded to by the Associate to the Commission as
constituted, who advised that in view of the request of the
Respondent that the matter be dealt with, the Commission
was obliged to deal with the issue. The conference duly took
place on the 15th of December 1993. At the conclusion of
it, the Respondent had not indicated to the Commission that
it intended to apply for the application to be set aside, nor
had the Union said it would be prepared to withdraw it by
consent. The Commission then indicated to the parties that
in those circumstances, the matter would be referred for
hearing and determination. They were directed to exchange
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such information as was necessary to ensure an expeditious
hearing. Liberty to apply to the Commission for Orders for
further and better particulars was granted.
At the conclusion of this part of the proceedings, the
Advocate for the Respondent demanded further information
from the Union concerning the issues of unfairness upon
which it would rely. The Commission had told him that the
proceedings were closed to the extent that the Union had
been directed to tell the Respondent what particulars upon
which it would. The Advocate then demanded, he said for
the purposes of conciliation, that he be told the Union's
position then and there. This was notwithstanding the letter
that he had written to the Commission, albeit before he was
authorised as the agent, that there was no prospect
whatsoever of any concessions by the employer.
At the close of the conference, the Commission produced
a Memorandum of Matters for Hearing and Determination;
the Schedule to which delineated the dispute between the
parties. On the 11th of March 1994, the Commission
received another letter from the Advocate for the Respondent which advised the Commission that there were other
matters of misconduct which were drawn to the attention of
Mr Butler on the 15th of November 1993, and which were
taken into account in the decision to terminate his services.
The Union was told about those matters on the 15th of
November 1993. As a result of the conference on the 17th
of December 1993, the Union had been, so it was claimed
in the letter, provided with copies of the reports on the
matters. On this basis, the Advocate sought that the matters
be included in the Memorandum of Matters for Hearing and
Determination. At the commencement of hearing, the issue
was raised and there being no objection from the Union, the
Schedule to the Memorandum was amended so that it
encompassed those matters which were identified in the
letter from the Administrator of the Respondent to Mr Butler
dated the 15th of November 1993 (now Exhibit Kl). I will
identify in detail those matters later in these Reasons by
incorporation of the substance of the letter of the 15th of
November 1993.
The matters for adjudication can be described briefly as
follows. Mr Butler was first employed by the Respondent
early in 1990. He was engaged for a training period of three
months. Following that, he was employed as a Nursing
Assistant from April 1990 until his dismissal by letter dated
the 15th of November 1993. The dismissal came about in
circumstances where an employee reported to the Director
of Nursing, Mrs Finucane, that a patient, who will be
identified in the Reasons as 'M', alleged that he had been
burnt on the shoulder by Mark Butler. This report was made
circa early July 1993. Soon after the employee had reported
to the Director of Nursing, a Clinical Nurse Mrs C. Spencer,
also reported that M, had alleged that Mark Butler had burnt
his left shoulder. Mrs Finucane, in company with Mrs
Spencer, went and interviewed M who told them that Mark
Butler had burnt him on the shoulder with a cigarette to see
if he "could feel it." With Mrs Spencer, the Director of
Nursing inspected the shoulder and found healing lesions
that she thought to be consistent with cigarette bums. The
matter was reported to the Executive Director of the
Respondent, Mr Nigel Glass, who interviewed M. M
repeated his allegations to Mr Glass. He also told him that
two other employees, Nursing Assistants Mr Gardner and
Mr Mayward were aware of the bums. Apparently when Mr
Gardner had spoken to Mr Butler about it, he was told by
Butler that M was drunk and the cigarette fell out of his
mouth, onto his shoulder. M had said this was untrue and
he had, on the contrary, kept telling Butler to stop as it hurt.
On the 2nd of July 1993, Mr Glass had consulted with the
legal service of the Health Department and, as a result of
advice received from it and other sources, reported the
matter to the Police who attended the premises of the the
Respondent and interviewed M.
Contemporaneously with the Police investigation, Mr
Glass caused an investigation to be conducted by the
Director of Nursing. He had instructed her that her
investigation should not interfere with any course of action
that the Police may take. As the Police investigation
continued, Mr Glass became concerned at the passage of

time and eventually he caused one of his staff to interview
Mr Butler. He made sure this was after the Police had spoken
to Mr Butler. Mrs Finucane conducted that interview.
During the course of her investigation, Mrs Finucane
reported to Mr Glass regularly. In the meantime, Mr Butler
had been suspended from duty. It was in the course of both
the Police and internal investigations that further information arose indicating, at least to the Respondent, that there
had been harassment or abuse of the resident involved. It
was as a consequence of the accumulation of the additional
issues that Mr Glass made the decision to terminate Mr
Butler's employment.
On the 3rd of August 1993, by letter (Exhibit K2), Mr
Butler was advised by Mr Glass that it was within the
knowledge of the Respondent that the Police Department
had decided to press criminal charges against him. Mr Butler
was also informed that effective from the 3rd of August
1993, he was stood down without pay until the matter was
resolved either as a consequence of the outcome of
prosecution proceedings or any decision by the administration which may arise from a consequence of internal
investigations. There was further contact with Mr Butler on
the 8th of November 1993, when he was told that the internal
investigations to which Mr Glass had referred on the 3rd of
August 1993, had thrown up further allegations which
needed to be put to him. For this purpose he was asked to
attend a meeting on Friday, the 12th of November 1993. He
was told that he could be represented at the meeting. Around
that time, a cheque was also drawn for wages which should
have been paid to Mr Butler during the period of suspension.
In the event, the meeting scheduled for the 12th of
November 1993, took place on the 15th of November 1993.
Mr Butler attended in company with Ms J. Obom, an
Organiser from the Union. There is dispute between the
parties about what occurred at the meeting. Ms Obom told
the Commission that she had asked the employer's
complaints be put in writing, together with any supporting
documentation, and that Mr Glass had declined to do so.
Because of that, Ms Obom decided that her participation in
the meeting should not continue. As she left the meeting, she
advised Mr Butler not to respond to questions which may
be put to him. Mr Glass has a different view about the
meeting. His evidence was that every effort was made to
expose to Mr Butler the results of the investigation and give
him the opportunity to answer or respond to the allegations.
However, the advice of Ms Obom and her leaving the
meeting left Butler in the situation where he did not respond
to the allegations which were made. Mr Glass was prepared
to supply at an appropriate time all relevant documentation
and, in due course, that happened.
In view of the outcome of the meeting, Mr Glass
committed to writing the allegations which had been
brought to the attention of Mr Butler during the meeting.
The contents of the letter are relevant to this narrative in that
they contain the fundamental underpinning for the decision
to terminate. The letter, formal parts omitted, is incorporated
hereunder:
"I refer to our meeting of today's date in company
with Ms J. Obom of the Miscellaneous Workers' Union
and Mrs Finucane, Director of Nursing of the Quadriplegic Centre.
In addition to those matters which have been subject
to an ongoing administrative investigation and have
also been subject to Police charges alleging that you did
commit an offence on a Resident of die Quadriplegic
Centre, namely Assault Occasioning Bodily Harm, die
following matters were also brought to your attention
this morning.
1. That it has been alleged that you have harassed a
Resident by switching off his electric chair and
leaving him immobile for a period of time, and
then returning and engaging the power drive if the
resident (Mr
[M]) had been unable to attract
the attention of another staff member.
2. It has been alleged that you have caused physical
discomfort by rubbing or putting your finger in Mr
[M] tracheostomy scar.

3. It has been alleged that you would "tease" Mr
[M] by pulling his drinking straw out of his mouth
suddenly whilst assisting him with drinking water,
causing water to ran down his neck and shoulder.
Having reviewed all of the matters relevant to the
issues resulting in your suspension from work and
since, it has now been resolved that your contract of
service with the Quadriplegic Centre be teiminated
forthwith in accordance with Clause 10.3 of the
Quadriplegic Centre Award.
Outstanding wages to the date of dismissal ie. the
15th November, 1993, are included consistent with the
Award."
Mr Butler denies the allegations. He says that he had a
very close relationship with M. He would spend a lot of time
in M's room and when he needed it, he would obtain
cigarettes and a beer for him. It is relevant to note at this
stage that M is a quadriplegic who is paralysed from the
neck down. Mr Butler gave evidence that it was M's
preference for the men to look after Mm and not women.
Butler often had a beer with him but he was not an easy
person to deal with because he was aggressive. If something
did not go right for him, M would often swear and order him
out of the room but that did not change Butler's feelings
towards him. In his evidence, Mr Butler mentioned a
relationship he had with a female Nursing Aide and how M
seemed to be disappointed about that. Butler thought M was
probably jealous. Mr Butler became aware of the allegation
of the cigarette bums when the Police called him. He
admitted he had been accused of deliberately burning M and
had been convicted of the allegation. But he denied that it
was true. He said that M had consumed a number of beers
on the day of the incident. He had about eight stubbies in
total. Eventually he was quite intoxicated. Near the end of
Butler's shift, M had asked for another beer but Butler had
refused. Instead he gave M a cigarette. He says that M then
got into a violent mood. The bums had occurred when M
had spat the cigarette out of his mouth and it had landed on
his shoulder. Mr Butler brushed or grabbed the cigarette off
M's shoulder. There was some ash left so he flicked it off.
He did not realise at the time there were any bums.
As for the allegations of turning off the electric
wheelchair and going away for extended periods of time, he
denied them. He said he did turn the wheelchair off but he
was always present at the time. His reason for cutting off
the power was if M had a cigarette it might be dangerous.
On other occasions he would turn the wheelchair off when
he was in the room with M but just as a joke. They used to
play practical jokes on each other. For instance, people
would hide in wardrobes and so on. Mr Butler says M
enjoyed those events. He never did anything to M to harass
or cause discomfort to him. He admitted that he did place
his finger in M's tracheostomy scar but he never did it with
the intention of causing discomfort. He regarded it as just
a thing he did with M like giving him a cigarette. M never
reported what he was doing as harassment. It was something
he used to do quite regularly. Mr Butler also denied the
allegation that he would tease M by pulling his drinking
straw out of his mouth, causing water to spill over M's
clothes and bed.
The Commission heard evidence from a number of
Nursing Assistants called in support of Mr Butler. Mr A.J.
Radford indicated that Mr Butler did buy beers for M. They
had a very friendly relationship. Butler would put his finger
in M's tracheostomy scar and wiggle it around, however,
Radford regarded that as horseplay and as part of a
comradery between them. When asked could he describe the
action as harassment, Mr Radford responded that it
depended on your definition of harassment but he guessed
not. He did not think it was intended to cause M discomfort.
M would respond to Butler's action by saying "stop it" or
shaking his head but Radford saw it as part of the whole
process of interaction. If he thought a resident was being
mistreated he would report it but it never crossed his mind
that Butler's conduct warranted reporting. He could not
remember ever seeing Butler deliberately spill water on M's
neck or turn off the power on the wheelchair.
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Evidence was heard from Patrick Kevin Lowen. There is
no need to recite it because it basically touched upon the
same things as the evidence of Radford, although, Lowen
passed some comments on the propensity of M to lash out
verbally if things were going bad for him. He thought the
placing by Butler of his finger in M's tracheostomy scar was
not done in a nasty way. M did not appear to be in pain from
it. He was not distressed but he would say things like "Don't
do that Mark you bugger." M never complained to Lowen
about Butler's behaviour. Evidence was also heard from
Noel Ian Hatton. He had also witnessed Butler interfering
with or rubbing the tracheostomy scar. He said that he would
not have tolerated the behaviour if he thought it was
harassment. He gave evidence that he asked M why he
(Hatton) was not allowed to do the same thing to him. M's
response was angry so that Hatton drew the conclusion that
the incident with the tracheostomy scar was indicative of a
good relationship between Butler and M and not the
contrary. Mr Hatton never saw or witnessed Butler turning
off the wheelchair or interfering with drinking straws.
Evidence was also heard from Martin James Broadbent.
The thrust of his evidence was that he was shocked when
he heard the allegation about burning as he could not
perceive anyone would do that. He had wimessed Butler
touching M's tracheostomy scar. He regarded it as sort of
a repartee between Butler and M and did not see it as
mistreatment. It was strictly a playful thing. Mr Broadbent
had never witnessed Butler turn off of the electric
wheelchair but he said that even if it did happen, the location
of M's room was such that a shout by him would be heard
within one or two minutes. The Commission also heard
evidence on behalf of Mr Butler from David Wayne Brown,
who is also a Nursing Assistant. He too had witnessed the
rubbing and pressing of the tracheostomy scar but he
regarded it as 'just joking'. It was not to cause discomfort
or pain. Mr Brown claimed M used to laugh about it, as did
Butler. It was just like two of the boys messing around. An
analogy would be punching or hitting each other on the back
but M did certainly not complain.
A number of other witnesses were called. M gave
evidence. He denied that he was drunk on the relevant day
or that he caused the bums to his shoulder by spitting out
a cigarette. He said that he did not report the incident
immediately after it happened because some of the staff
were inclined to give you a hard time (if reports were made).
He had eventually reported it because there had been
whispers. He thought he should do so after that occurred. He
received no treatment immediately after the incident but
eventually a Clinical Nurse, Cheny Spencer, treated him. He
denied that he was in any way jealous of Butler and the
Nursing Assistant, Sharon Karrop. He said he was friends
with Butler but is not now. He conceded that Butler did
things for him but not to a greater extent that many other
people. He said that Butler had hassled him, switched his
wheelchair off, pulled the drinking straw out of his mouth,
threw water and touched his neck. He alleged that
sometimes the wheelchair would be off from 12 to 15
minutes. He had said that he did not take it as a joke. In fact
often he had said to Butler that "A joke's a joke" or "Why
don't you cut it out?" He had to wait until someone came
along or he would have to yell for someone to switch his
wheelchair back on. He could only operate his wheelchair
by using a chin control. He gave particular evidence about
how Butler would put his finger in his tracheostomy scar.
Specifically he did not regard it as a joke. He would shake
his head and yell out. He got upset and angry about it He
did this because the touching of the scar created a strange
feeling that he could not stand. He thought that if he had
complained to the staff who had witnessed it they would not
do anything about it. He also described the effects of
removing his drinking straw from his mouth, saying that the
water would blow back all over his shoulders onto the bed.
M evidenced that on a number of times he had asked Butler
to desist.
Nigel Glass also gave evidence however, there is no need
to review it in detail as I have touched upon his evidence
in construction of the natrative that I have referred to
previously. I will make further reference to the evidence of
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Mr Glass in my analysis which appears later in these
Reasons. Patricia Jean Finucane, who is the Director of
Nursing, also gave evidence. She described her functions an
duties. She described how she undertook the investigation
that had been ordered by Mr Glass after it had been reported
to her that M was alleging that he had been burnt by Mr
Butler. She confirmed that she was told to conduct her own
investigations but she should take care not to impede the
Police investigation which she knew was already underway.
She advised that she had suspended Mr Butler on the day
the Police investigations had commenced. This was done in
view of the nature of the complaint. She had become aware
of other matters when staff members came forward and told
her that they felt there may be substance in the allegations
that had been made. They were aware that Butler had been
rubbing the patient's tracheostomy scar and felt that
constituted harassment. She had asked the employees to put
their views in writing which they did. After that she then
approached M and verified with him what had been put to
her. She was unable to specifically confirm the allegation
concerning the blow back of water from the straw but
uncovered evidence that it may well have happened. She had
no concern that M would not have told her the truth. Nor
was she surprised that M had not made a formal complaint
about the matter. He had previously told her that he would
not complain because he did not want to be accused of being
a dobber. In evidence concerning the meeting on the 15 th
of November 1993, she said that Ms Obom had stopped
further dialogue at the time by telling Butler not to answer
questions. Ms Obom had demanded documented evidence
of the allegations. Mrs Finucane recalled that Mr Glass had
been through the allegations point by point. She was quite
sure that Butler was aware of what was being put to him.
The purpose of the meeting was to have a consultation and
allow him the opportunity to answer or deny the allegations.
Mr Frederick Gardner gave evidence about his involvement in the matter. This related to the discovery of the bums
on M. He had questioned Mr Butler about them and had
gone back to M. The response he received from M was
uncommittal and dismissive so Gardner eventually told him
to sort the problem out himself. Nevertheless he later gave
a statement to the Director of Nursing about his involvement.
There was evidence from Fiona Zoe Walton who is a Staff
Development Nurse. Her evidence related to the training of
staff and who is responsible for administration of treatment.
There was also evidence called from Mr Andrew Halsey
Bainbridge concerning his involvement with M on the day
that he was burnt. He indicated that he did see him drinking
beer on the day. He had told the Police of this. Evidence was
also called from Joseph Patrick McGowan. He had asked M
how he got the bums on his shoulders. The response had
been that he had a few drinks and he ended up with cigarette
bums. He asked M whether he was being treated. M said he
was so he did not report the matter.
Cherry Roslyn Spencer gave evidence. She related how
M had told her that a staff member had burnt his shoulder.
She asked who and he replied "the one who is always
getting into trouble". She named a person but M said "No,
Mark Butler". She reported the matter to the Director of
Nursing who then went to speak to M about it. Ms Spencer
was questioned about horseplay at the centre and she
indicated that was not acceptable behaviour, neither would
placing a finger in a tracheostomy scar, nor would
immobilising a wheelchair. It would only be in very rare
circumstances that would be done. She indicated that
drinking of alcohol is tolerated in moderation.
Leigh Phillip Pinker also gave evidence. He had known
M for 10 years. He had seen the incident with the
tracheostomy scar on three occasions and was concerned
that it might be the tip of the iceberg so he reported it to the
Director of Nursing. He had put his views in writing. He
thought he saw, on the occasions when he witnessed the
finger in the tracheostomy scar incidents, distress and
annoyance from M. In his opinion, Butler continued with the
action far beyond the point when he must have known he
was causing distress. In his view, it was not part of a mutual
backslapping as it were. There was no mutual element
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involved, Andrew Robert Maywood gave evidence. He, too,
on a number of occasions had witnessed the tracheostomy
incident. He had raised it with Mr Butler, saying that once
might be funny but it should not carry on as an ongoing
thing. He had later discussed the matter with Leigh Pinker
when the court case was in process regarding the bums. He
then reported his views to the Director of Nursing. In cross
examination, in response to questions concerning his failure
to report the incidents to Management, he said that he had
spoken to Mr Butler at the time and he did not see it happen
again.
There was evidence also from Elizabeth Kay Warner who
is a cleaner at the Respondent's premises and works in the
relevant area near M's room. She gave evidence that she told
the Director of Nursing about Butler wriggling his finger in
M's scar. She thought it clear that M did not like it. She also
wimess that from time to time M would have his wheelchair
turned off. He had refused, at first, to tell her who was
turning the wheelchair off but she had told him if he
expected her to come miming in to turn it back on that he
should have the decency to tell her who was doing it. He had
responded that he did not like being a dobber but then, when
she said she would not come in, he told her it was Mark
Butler. She said that the times she had to turn the wheelchair
on were too numerous to record. She had actually seen
Butler turning off of the wheelchair once and the interference with the tracheostomy scar twice. She had also seen
Butler sharing beer with M during shift time and had found
him lying on the bed in the room as well. Once the
wheelchair had been turned off while M was out on the
verandah. On that occasion, as with others, Butler was no
where nereby. She gave evidence that it could well be a
considerable time that M would have been left immobile.
This is because M does not have a very great voice power
and unless she was close his calls for help would have gone
unanswered.
I have adequately outlined the relevant parts of the viva
voce and documentary evidence that has teen received by
the Commission and I now turn to my analysis of the matters
for adjudication. First, though, I need to touch upon the law
which is to be applied. Both Advocates referred me to a
number of cases which they say are applicable in the
circumstances. The foremost of those is Miles and Others
v. The Federated Miscellaneous Workers Union of Australia, Hospital Service and Miscellaneous, W.A. Branch
(1985) 65 WAIG 385 (the Undercliffe Case). The Commission was told, and accepts, that the Undercliffe Case sets out
the fundamental rales to be applied. The question to be
examined is not as to the respective legal rights of the
employer or the employee but whether the legal right has
been exercised so harshly or oppressively so as to amount
to an abuse of the right. There is an obligation, too, on an
applicant who makes an allegation of unfairness to show
there has been an oppression or unjustness in dealing with
his or her case by the employer (see Shire of Esperance v.
Mouritz [1991] 71 WAIG 895 [the Mouritz Case No. 1]).
In the same case, the learned Judges articulated the view that
there are a matrix of matters which need to be examined and
when conducting that examination and making an assessment as to v/hether a dismissal was unfair or not, it is not
the province of the Commission to take over the functions
of die employer and it will only intervene when it is
necessary to protect an employee against an unjust or unfair
exercise of the employer's right of dismissal (see Barrett v.
Women's Hospital Crown Street 97 AR [NSW] 565). What
is required of the Commission in this type of proceeding is
to determine whether there was a fair and reasonable
explanation for the decision to dismiss which, viewed
objectively, would be regarded by a fair minded person as
being totally legitimate for the action taken. It is not for the
Commission to simply substitute its own opinion for that of
the employer as if it were the employer (see Woolworth
[South Australia] Ltd v. Schultz [1985] 52 SAR 281). Nor
is it the duty of the Commission to act as if it were a
surrogate manager (see Robe River Iron Associates v.
Constmction, Mining and Energy Workers Union of

Western Australia [1989] 69 WAIG 1027 and also the
Decision of the Full Bench in Minister for Police and the
Commissioner of Police v. Desmond John Smith [1993]
WAIG 2311).
There is further case law which, in the circumstances of
this case where Police investigations have occurred, that are
also relevant After referring to observations made concerning the obligation to carry out an investigation by Wilcox
and Ryan JJ. in Gregory v. Phillip Morris 80 ALR 455 at
471, by Gray in Wheeler v. Phillip Morris (1989) 97 ALR
285 at 308 and von Doussaj in Lane v. Arrowcrest Group
Pty Ltd (1990) 99 ALR 45 at 75. In his Reasons for Decision
in Byrne v. Australian Airlines Limited (1992) 45 IR 178,
Hill J., at page 200, said:
' 'While it may be accepted that there is a need in the
interests of fairness for the employer to investigate the
facts when misconduct is alleged against an employee
and is to found an ultimate dismissal, the extent of that
investigation must depend upon the particular circumstances. Dismissal based merely upon suspicion would
ordinarily be unjust; something more is required.
However, in a case, for example, where an external
authority such as the police has already carried out an
investigation, an employer is not, in my view, despite
the submissions put on behalf of the applicants in
absolute terms, necessarily required to carry out a full
inquiry which would but duplicate that carried out by
the police."
The Decision of Hill J. in Byrne's Case (supra) was
reviewed by the Full Bench of the Federal Court of Australia
in NI9 of 1992, George Albert Byrne v. Australian Airlines
Limited and NI 10 of 1992, George Mortimer Frew v. Ansett
Airlines Limited. It its Decision, issued on the 7th of
Febmary 1994, the Full Bench of the Federal Court made
some comments which are relevant. In the Decision, the
members of the Bench canvassed the employer's obligation
to afford employees substantive and procedural fairness and
particularly, the obligation to carry out reasonable investigations to ascertain and specify misconduct and to consider
mitigating factors when that information is possessed of the
employer. The Reasons of their Honours in Byrne and Frew
contain some contemporary views on the issues of procedure
which are relevant in this application. In the joint Reasons
of Beamont and Eerie JJ., it is indicated on page 25 by the
Judges that:
"A reasonable employer could and should be
expected to indicate to the employee in ordinary and
clear language the particular matter which was of
concern so as to provide the employee with an adequate
opportunity to persuade the employer that the concern
so raised was justified or that the employee's conduct
should be excused."
And on page 27—
It is well established that it is not sufficient that an
employee have a chance to state his or her own case
in detail; the employee must know sufficiently what is
being said against him or her so that he or she can
properly put forward his or her own case (see Bentley
Engineering Co Ltd v. Mistry (1978) IRLR 436);
Anderman, op cit at 141-2; cf Parr v. Whitbread (1990)
IRLR 39."
In his Reasons for Decision in the same case, Justice Gray
articulated some useful guidance to employers on their
obligation to afford employees procedural fairness. His
Honour held that the obligation to afford procedural fairness
requires an employer to conduct a reasonable investigation,
to formulate what is alleged an employee has done or failed
to do, to put the allegations to the employee and give the
employee a fair opportunity to be heard, both in respect of
the allegations and as to whether the employee should be
dismissed, and to take into account relevant matters which
might mitigate the action taken by the employer. On my
reading of the whole of the judgement the principle issue
that seems to have persuaded each of the Judges that the
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conduct of the respondent in that case was unreasonable,
was the failure by it to make clear to the dismissed
employees what view it took of their conduct and why it was
considered that they were involved in conduct which would
justify the dismissals.
That is a sufficient scan of the law to be applied. What
the Advocate for the Union does in seeking to discharge the
onus of proof which lies upon him is suggest to the
Commission that the relationship between Butler and M was
one where there was an extremely close friendship and that
the friendship broke down. It broke down for reasons which
are implicit, says the Union Advocate, in the evidence of a
number of the witnesses he called, that there was a
relationship between M and a Nursing Assistant, Sharon
Karrop. That Butler commenced a relationship with Ms
Karrop as well. This caused M to be jealous so that he, in
effect, fabricated a story about being deliberately burnt by
Butler in order to gain revenge upon him. The Commission
is asked to accept that M was drunk on the day that he was
burnt and that the story of Butler that the incident occurred
in the circumstances where M was intoxicated should be
preferred. The Advocate for the Union points to the evidence
of Andrew Bainbridge and Joseph McGowan that M had
been drinking on the day. Coupled with this, there was a
suggestion from Butler that there had been a large amount
of alcohol consumed.
To me it is passing strange, if that version of events is
correct, that there was no evidence called which establishes
that M did anything more than consume some alcohol on
that day. None of the witnesses, other than Butler, gave
evidence of his alleged intoxication. There was no evidence
from cleaners that there was a number of empty bottles, in
fact, one witness said that he had seen one bottle in the
fridge. What can be reasonably concluded is that on the day
M did drink, however, it is not possible on the evidence
before me to conclude that he was intoxicated. In any event,
this particular issue, that is the alleged infliction of bums
upon M, was investigated by the Police and the Police, on
the basis of that investigation, laid charges against Mr
Butler.
When the burns on M were drawn to the attention of the
employer, Mr Glass, through the Director of Nursing,
ordered that Butler be suspended. There was no allegation
made against him at that stage. He was incorrectly
suspended without pay first but that was remedied later. The
fact of the matter is he was suspended to allow the
allegations to be investigated. They were investigated by the
Police and by the Director of Nursing. The Director of
Nursing's investigation threw up other issues of alleged
misbehaviour by Mr Butler. The evidence of Mr Glass is that
after that investigation results had been checked and he was
satisfied there were reasonable grounds to do so, in
consideration of all his responsibilities and all of the
circumstances, he decided to terminate the services of Mr
Butler. It is not correct, as the Advocate for the Respondent
urged upon the Commission, that the fundamental issue and
underpinning of the whole dismissal was the assault by
Butler against M, an assault which later led to a conviction.
The sequence of events, as it is urged on the Commission
by the Advocate, is not accurate. If one looks to the evidence
of Mr Glass, it is clear that he conducted a systematic
investigation into the issues which arose after they were
triggered by the complaint about the alleged assault. It was
only after the conclusion of that investigation that he made
his decision to terminate. That was, as is clearly set out in
the letter of the 15th of November 1993, based upon a review
of all of the matters relevant to the complaints made against
Butler, that it was decided to terminate the contract
forthwith.
I deal with each head of complaint against Butler seriatim.
First, the allegation of burning M. On the dicta of Wilson
J. in Bryne's Case (supra) the employer is entitled to rely
upon an investigation by an external authority such as the
Police and would not necessarily be required to carry out a
full inquiry which would duplicate that. So, by the time Mr
Glass decided to terminate, he was in possession, on the
evidence, of information as to the outcome of the Police
inquiry and their intentions to lay charges.
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Insofar as the interference with M by Butler putting his
finger in the tracheostomy scar is concerned, there are a
number of witnesses who gave evidence about this but there
is not one who said that M ever enjoyed it. To the contrary,
the witnesses who were called to support the Union's case
indicated that M would nearly always complained about the
action but they chose to regard his protestations as being a
part of horseplay. In other words, they chose to regard him
saying 'no' as meaning 'yes'. They saw nothing wrong with
the practice, however, other witnesses who were also
Nursing Assistants, did see things wrong with the practice.
They would not have done it themselves. One raised the
issue, at least with Mr Butler, and would have raised it with
the Management if he had seen it occurring again. It is also
clear from the evidence that such interference with a resident
who is a quadriplegic is completely contrary to the
Management policy at the Respondent. A person in M's
position can only complain verbally. He has no protection
whatsoever from such behaviour.
In my view, the lack of formal complaint from M can not
be used as a justification for the behaviour which was clearly
contrary to policy. In any event, there is nothing which is
before the Commission to say that M enjoyed the activity,
in fact, his evidence, which I accept, is to the contrary.
Consistently he has maintained the same position in this
respect. In his evidence he said he did not want to be known
as a dobber so therefore he did not make a report and this
is exactly what he had told the investigators and various
other members of the staff over the period since August
1993, when he has been approached at various times on the
issue.
The next complaint concerned the switching off by Butler
of the electric wheelchair. He denied that he had ever done
so other than in circumstances when he remained in close
attendance while M had a cigarette or during horseplay.
There are expressions of opinion from various witnesses
called on Butler's behalf to the effect that even if he did go
away, there would be no more than a couple of minutes
before M could raise the alarm if he needed to be moved.
This speculation on the behalf of these witnesses is rebutted
in full by the evidence of Mrs Warner. She could give direct
evidence that on a number of occasions she had attended M
when he had called out for help when the wheelchair was
disabled. Mrs Warner said that on occasions M had been
distressed. He identified Butler as having immobilised the
wheelchair only after she pressed him to do so. Butler was
not present when Mrs Warner went to assist M. She also
gave evidence contrary to the views of the other witnesses
that M had a less than powerful voice and that there could
be circumstances where he would be left unattended. It is
open to find, and I do, that contrary to the evidence of Butler
that he did leave M with his wheelchair immobilised for
extended periods when he was not present. I further find
such conduct is a breach of the policy of the Respondent.
Insofar as the incident with the drinking straw is
concerned, there is no corroboration of M's complaints in
this regard. My general view of the evidence, where I accept
the evidence of M over that of Butler, is that it is most likely
there were incidents of the nature complained. However,
there is not sufficient evidence that I make a positive finding
on the matter and I leave the issue on the basis that it is more
probable than not that the incidents occurred. On the
evidence generally, I need to record that where there is
conflict, I accept the evidence that has been led on behalf
of the Respondent in preference to that of the Applicant.
The conclusions that I have reached above were conclusions which, in a sense, replicate those which were reached
in the investigation by the Director of Nursing, Pat
Finucane. What an employer is obliged to do is to carry out
reasonable investigations to ascertain, identify what the
employee has done or failed to do and consider mitigating
factors. The employer should also do, at least in the view
of their Honours in Byrne and Frew (supra), is to indicate
to the employee in ordinary and clear language the particular
matter which is of concern and in doing so, provide that
employee with the adequate opportunity to persuade the
employer that the concerns raised were justified or that he
should be excused. This is exactly in what happened in the
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opportunity given by Mr Glass in the meeting convened on
the 15th of November 1993.1 accept his evidence, which is
corroborated by Mrs Finucane, that he did articulate the
concerns of the employer and I also conclude that adequate
opportunity was given to the employee to respond. On
advice of his Union Official, he chose not to. With respect,
I say that in the circumstances, that was extremely bad
advice. There are no authorities in the case law which make
it mandatory that employers concerns or complaints must,
at that stage of the procedure, be put in writing. What is
required is that there be a description of the complaint in
ordinary and clearly language so that the employee knows
sufficiently what is being said against him so he can put
forward his own case. In the circumstances, I conclude that
Mr Butler had a fair opportunity to be heard in respect of
the allegations. In view of the response, or more accurately
the lack of response, when that opportunity was given, the
employer was left with no option but to make a decision on
the information before it. It was entitled to do so and in all
of the circumstances, I can not see that the employer has
abused the right to terminate in these circumstances. The
application wOl be dismissed.
Appearances: Mr D.J. Kelly appeared on behalf of the
Union.
Mr M.A. O'Connor appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Miscellaneous Workers'
Union of Australia, W.A. Branch
and
The Board of Management,
Quadriplegic Centre.
No. CR 512 of 1993.
COMMISSIONER J.F. GREGOR.
19 May 1994.
Order.
HAVING heard D.J. Kelly on behalf of the Applicant and
Mr M.A. O'Connor on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
The Board of Management, Royal Perth Hospital.
No. CR 38 of 1994.
COMMISSIONER J.F. GREGOR.
27 May 1994.
Reasons for Decision.
THE COMMISSIONER: On the 4th of February 1994, The
Australian Liquor, Hospitality and Miscellaneous Workers
Union, Miscellaneous Workers Division, Western Australian Branch (the Union) applied to the Commission for a
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conference pursuant to Section 44 of the Industrial Relations
Act 1979 (the Act) on the grounds that the dismissal by
Royal Perth Hospital (RPH) of Ms Yvonne Hunt on the 17th
of January 1994, was unfair. The Commission conducted a
conference between the parties. That conference was
unsuccessful in resolution of the issues and at the conclusion
of it, pursuant to the powers vested in it in Section 44 of the
Act, the Commission referred for hearing and determination
the following matter:
"On the 7th of January 1994, Ms Yvonne Hunt, an
Enrolled Nurse at Royal Perth Hospital, was dismissed
with payment in lieu of notice after she admitted
stealing a cheque book belonging to a patient. The
Union believe's Ms Hunt's action was a direct result
of the trauma she suffered following an incident after
work in 1992. In those circumstances, the Union
believes her dismissal is harsh and unjust and seeks her
reinstatement.
The Board of Management, Royal Perth Hospital,
disputes that its dismissal of Ms Hunt was harsh and
unjust and says no Orders for reinstatement should
issue."
As the hearing of this matter unfolded, it became apparent
that there was a considerable measure of agreement, or more
accurately lack of dispute, about the facts in the dismissal
of Yvonne Hunt. The matters for determination hinge
around events which, as it happens, are either post
termination or related to the process of the dismissal. Two
issues are raised for consideration. They are the weight
which should have been given, at least in the Union's view,
to Ms Hunt's psychological condition at the time of the
incident which led to her dismissal and whether the
dismissal, in any event, is tainted by unfairness in that it,
again in the Union's view, was not a summary dismissal and
was executed in a manner contrary to the award so that it
was unlawful. In view of the limited scope of the argument,
instead of reciting the witness evidence in detail, I include
hereafter a narrative of the events leading to the termination.
This narrative is drawn from the evidence and the
submissions of the advocates.
The employee concerned was first employed by RPH as
an Enrolled Nurse on the 28th of May 1990. Prior to that
she had four years' nursing experience in the private sector.
She had completed training as an Enrolled Nurse and was
employed pursuant to the Enrolled Nurses and Nursing
Assistants (Government) Award (the Award). When Ms
Hunt, the worker concerned, first commenced duty she
worked in Ward 7 which is the Orthopaedic Unit of RPH.
She continued working there until June 1992, when she
applied for and was accepted into a post basic orthopaedic
course which was planned to run for six months at Shenton
Park Rehabilitation Hospital. In July of 1992, she was
physically assaulted by an unknown assailant whilst walking
in Wellington Street, Perth, at the end of her evening shift.
During the attack, she was cut with a knife and received
lacerations around the arms, face and body. She managed
to fight off her attacker and ran back to the hospital where
she collapsed. After the assault, she experienced significant
psychological shock and was referred for counselling
services to ESTDRAD Services for assistance. She had two
counselling sessions with a Social Worker at that organisation. She also did not complete the orthopaedic course.
After the attack, her claim was accepted as Workers'
Compensation. She continued to have psychological symptoms of shock and the Occupational Health Officer at RPH
referred her to a psychologist for counselling. This first
occurred in September 1992. She received treatment through
September 1992 and according to Mr White, her psychologist, she responded to the treatment to a point where she felt
she was able to cope psychologically and was not troubled
by her problem. She was referred back to the psychology
practice nine months later in June 1993, after she had a
recurrence of the symptoms. This recurrence, according to
her evidence, was triggered by her decision to seek
compensation under the Criminal Injuries Compensation
Scheme and because she was distressed by media articles
which reported simUar attacks upon women in the Fremantle
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area. An identikit picture of the alleged assailant in
Fremantle was published. She thought it very similar to her
own attacker and this increased her anxiety. She received a
further treatment through June/July 1993, and, according to
the psychologist, she had a very good response. In his final
review on the 28th of July 1993, he thought she was not
exhibiting any psychological symptoms at all and at that
time she was working normally and productively in her job
at RPH.
In December 1993, an incident occurred during her work.
Ms Hunt was bathing a geriatric patient in Ward 7, a patient
who is now deceased, when she saw a cheque book in the
patient's locker. She stole the cheque book belonging to the
patient. On her way home, she forged and uttered a cheque
by purchasing a cook book to the value of approximately
$35.00. This occurred on the 4th of December 1993. Ms
Hunt was not at work between the 4th of December and the
7th of December 1993. During this period she attempted to
obtain $2,000.00 from a bank. She presented a cheque which
she had written out with the owner of the cheque book's
name on it. When she was questioned about it by a bank
officer, she offered an explanation that she had sold some
goods over the weekend and the cheque was payment for
them. The bank refused to cash the cheque as by that time
they had been advised that it was missing. She left the bank
and some hours afterwards, telephoned the bank to advise
them not to worry about the cheque.
As it happens, an investigation of the missing cheque
book was already underway. This was because in December
1993, the Nursing Executive of RPH had been informed that
theft had been occurring in Ward 7 at Shenton Park and
because of this, the hospital security staff were making
enquiries. Later in December, the Nursing Executive was
told that the family of a patient had advised a Security
Officer that a cheque book had been stolen from the patient.
An investigation into the complaint was initiated. In due
course the Police attended RPH with a photograph which
had been taken in the bank. The photograph was subsequently identified as being of Ms Hunt. On the 14th of
January 1994, the Director of Nursing, Mr Delia, was told
that Ms Hunt had been charged by the Police with offences
relating to the stealing of the cheque book and obtaining
goods by fraud. As a result, he advised the Co-ordinator of
Nursing Services to suspend Ms Hunt until the first working
day which was the following Monday. Contact was
eventually made with Ms Hunt on the 17th of January 1994,
and she was asked to come to a meeting at RPH. She was
advised she should bring representation to the meeting. At
the meeting, Ms Hunt was informed that the hospital had
been notified of the alleged offences and they were read to
her. She admitted that she was guilty of the offences. Ms
Lawson, the Secretary of the Enrolled Nurses Union, then
made some submissions to the meeting on mitigating
circumstances. She advised the Director of Nursing and
those others present at the meeting that Ms Hunt was
seeking legal advice and, in preparation for a court case, a
psychological assessment. According to the evidence of Mr
Delia, there was no request made at the meeting for an
adjournment until Ms Hunt's psychological assessment was
done, nor was there any specific suggestion that RPH should
obtain a psychological report or to delay the meeting
pending the court case.
At the conclusion of the meeting, the Director of Nursing
and the other Management officials reported the outcome of
their meeting with Ms Hunt to the Chief Executive Officer.
According to Mr Delia, they presented the facts, the charges
and the mitigation. They had access to the Occupational
Health reports and personal records. They analysed Occupational Health and Safety records which included reports
from a General Practitioner, the Rehabilitation Programme
and a report from White Tennyson & Associates, Psychology Consultants. They discussed the report. It indicated that
Ms Hunt had suffered stress and was treated by desensitisation. There were four consultations scheduled but she had
attended only three and had later indicated to the psychologist who had rung her about her failure to attend that she did
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not require further treatment. In all of the circumstances, and
after the review it was decided to terminate the services of
Ms Hunt.
The termination was effected by a letter dated the 17th
of January 1994 (Exhibit Kl). It is clear from the letter that
RPH terminated the contract on the basis of two weeks' pay
in lieu of notice. This was done, according to Mr Delia,
because even though the actions of Ms Hunt justified
summary dismissal, the members of the management who
were present at that meeting felt sorry for her. Therefore they
made a decision to pay her two weeks' pay in lieu of notice.
The above is a sufficient summary of the facts for the
purposes of these Reasons.
Mr Kelly, who appeared for the Union, said in his
submissions that Ms Hunt was not motivated by a desire to
succeed in the crime she had committed and her actions
should lead one to believe she envisaged she would be
caught. This was not a rational thing to do but it was
nevertheless clear that she was well aware she would be
filmed in the bank. There is no evidence that she had
financial problems at the time the events took place. If she
did have financial problems she could have pursued other
opportunities to make financial gain from her personal
injury, but she did not. What she tried to do was endeavour
to get back to work, get over the problems she had suffered
following her assault and to resume her duties as an Enrolled
Nurse. That work ethic was acknowledged by RPH as being
present amongst nursing staff generally. Mr Kelly says that
the report of the psychologist (Exhibit K3) and his evidence,
acknowledges that the story told by Ms Hunt was logical and
consistent with a person who, at the time of the offences,
was suffering from the affects of the earlier assault. There
is nothing in her behaviour which detracts from the
assessment made by the psychologist that her actions were
in some way connected with the assault. In such circumstances it was therefore unfair of the employer to take action
to take action against an employee when her behaviour was
a result of injuries incurred in the course of her employment.
Because there is a general community concern and
sympathy for persons who are subject to the type of assault
suffered by Ms Hunt, these were circumstances where the
employer should have done everything to ensure that they
dealt fairly with her. However, they did not because they
seem to have a blanket policy on dismissal for theft. Further,
that the Chief Executive Officer who made the decision to
dismiss did not interview Ms Hunt.
Mr Kelly also made submissions that it is clear that
Clause 16.—Contract of Service of the Award provides that
except in the case of dismissal for misconduct, an
employee's services shall not be terminated unless she has
received a fortnight's previous notice or payment for such
period in lieu thereof. The fact of the matter, said Mr Kelly,
is that there was a payment in lieu of notice and because of
this, the employer is caught by the provisions of Clause
15.—^Disputes Settlement Procedure of the Award which, in
subclause (3) Disciplinary Procedure, sets out a code which
must be applied in the event of termination. That code
provides for a series of reprimands in writing. It specifically
preserves the rights of employees but does not limit the right
of the employer to summarily dismiss an employee for
misconduct. Thereby, by its terms, it is linked to Clause
16.—Contract of Service of the Award and so notice was
paid, there could not have been a summary dismissal.
Mr Kelly says this is important when one looks at the
Decision of the Full Bench in Federated Miscellaneous
Workers' Union of Australian, W.A. Branch v. Silver Chain
Nursing Association, No. 139 of 1993 (1994) 74 WAIG 558.
By that Decision, the Full Bench, says Mr Kelly, has decided
that lawfulness or otherwise of a dismissal can not be
displaced as the sole weighty consideration and, therefore,
on that ground alone, the dismissal was unfair and the
remedy sought by the Union ought to be granted.
Ms Prickett, of Counsel who appeared for RPH, says it
is fundamental that Ms Hunt's actions in stealing the
patient's cheque book amounted to misconduct for which
RPH was entitled to dismiss summarily. In RPH's view, Ms
Hunt's actions and conduct which, over a four day period

from the 4th to the 8th of December 1993, were a
demonstration that she would not be bound by the essential
terms of her contract and her conduct was sufficiently
serious to justify the dismissal. The decision was based on
the information given by Ms Hunt herself. The Reviewing
Committee heard what Ms Lawson had to say in mitigation.
It considered the medical reports from White Tfcnnyson and
the General Practitioner and the Occupational Health
reports. More importantly, Ms Hunt had admitted to
committing the offences and essentially offered no explanation. It was argued by Ms Prickett that the dismissal was
always intended by RPH to be summaiy and the fact that
Ms Hunt was given two weeks' pay ought to be seen as a
gratuity rather than a conversion to an ordinary dismissal as
such.
Insofar as the claim that Ms Hunt was affected psychologically by her trauma, Ms Prickett said that she was
successfully treated in a number of weeks. Ms Hunt did not
attend all of the treatment sessions and in July 1993, she was
no longer regarded as being a post-traumatic stress disorder
person and she was able to cope psychologically. She was
not troubled by her problem in her ordinary work. She did
not seek an further treatment from Mr White, her Psychologist, until her Solicitor requested a review for the purposes
of pending proceedings in the Court of Petty Sessions. The
important thing for this case is that there was no request for
a psychological report to be obtained by RPH and there was
no objection to a decision being made to terminate without
one.
A review of Ms Hunt's action caused RPH to view her
behaviour as premeditated theft in that it involved stealing
from a patient and undertaking a measured course of conduct
over a number of days thereafter. This was aggravated by
the fact that the patient involved was one with whom Ms
Hunt had established a relationship of trust over the
preceding six to seven months. Ms Hunt stole the cheque
book and continued to treat the patient for the rest of the clay
yet, on her way home, she bought a book from a book store,
signing one of the cheques in the book. The psychologist,
both in his report and in evidence, stated that the offences
were not committed in a state of disassociation or fugue and
that Ms Hunt was not oblivious to her actions. Ms Prickett
said it should be remembered that during this period, Ms
Hunt had not returned to work so she was not in a position
to know whether the theft of the cheque book had been
reported or if it had been cancelled. Even if she did take the
cheque book on impulse, her conduct over the next four days
in passing the cheque, going to the back and making up a
story about the cheque and subsequently telephoning the
bank again with another story militates against any view that
her actions were spur of the moment.
Ms Prickett drew to the Commission's attention that in
his evidence the psychologist stated that Ms Hunt's actions
were committed at a time she was experiencing feelings of
a depressive nature rather than while suffering from anxiety
or stress as she had done following the initial assault. In that
context, it is of vital importance to remember that Mr White
did not assess Ms Hunt's condition until the end of January
1994. She had feelings of sadness some three months prior
to Mr White's assessment. He had said that such assessments of depression were difficult to diagnose retrospectively and that he had based his findings on retrospective
reconstruction of the events as they were relayed to him by
Ms Hunt alone. He was unable to obtain any corroborative
information which may have assisted his assessment. He
admitted that he was not in a position to say with accuracy
what was the nature or reason or extent of her problems
when he saw her and that it was difficult to be accurate in
this type of situation.
Ms Prickett submitted that it should be noted that in cross
examination, Mr White said he believed Ms Hunt still had
the capacity to understand what she was doing at the time
of the offences although there may have been some dulling
of clarity which itself does not qualify as a fugue state or
amnesia. Therefore it is open to conclude that Mr White was
of the opinion that Ms Hunt knew what she was doing
throughout the period when she stole the cheque book. For
all of these reasons, Ms Prickett says that the report by the

psychologist, Mr White, and his evidence should be viewed
with great caution, bearing in mind that Mr White did not
see Ms Hunt at the time she was alleged to be depressive
and that on his own admission, it was difficult to make an
assessment looking back over a number of months. He even
stated that the high levels of stress or anxiety could have
been because of the fact that she had been charged or for any
other combination of reasons.
It was argued by Ms Prickett that even if Ms Hunt was
in a depressed or stressed nature, she had a duty of care to
seek medical attention itself. She was aware that under the
Nursing Code her primary responsibility was to the patients
and to provide care which respects their values, beliefs and
needs. She would not have been able to do that if she was
in the state that she said she was. Others could have been
harmed by her misconduct which went to the heart of the
relationship with her employer. The trust needed for the
relationship to function had been lost and could not be
regained. Additionally, RPH also has a duty of care towards
patients who entrust themselves to the hospital to safeguard
them from conduct which might harm them or be detrimental in some way. That includes providing staff who are
physically and mentally fit to care for patients. RPH could
well be leaving itself open for an action in negligence in
keeping an employee who had stolen from a patient. This
is the crux of the rationale behind RPH's policy on stealing,
why it is a dismissible offence and why it has been enforced
on previous occasions. Mr White could not say definitely
whether or not Ms Hunt would commit such an offence
again in the future. In those circumstances, argues Ms
Prickett, it is difficult to criticise RPH for its action in
terminating Ms Hunt's services as her conduct reflected
upon both the integrity of the hospital and the nursing
profession and put the patients at risk.
I turn to briefly examine the law to be applied in this case.
Both of the advocates referred me to Miles and Others v. The
Federated Miscellaneous Workers' Union of Australia,
Hospital Service and Miscellaneous, W.A. Branch (1985) 65
WA1G 385 which sets out the fundamental rules to be
applied. The question to be examined is not as to the
respective rights of the employer or employee but whether
the legal rights have been exercised so harshly or oppressively to amount to an abuse. The manner of a dismissal may
be so unfair as to render the dismissal unfair. In Shire of
Esperance v. Peter Maxwell Mouritz, Appeal No. 6 of 1990
(1991) 71 WAIG 891 (Mouritz Case No.l), Kennedy J. said:
"In my opinion, any breach of the rules of natural
justice was a relevant circumstance in the determination of the critical question as to whether the dismissal
was harsh or unjust. Whether an employer, in bringing
about a dismissal, adopted procedures which were fair
to the employee is an element in determining whether
the dismissal was harsh or unjust—see The Law of
employment, Macken, McCarry & Sappideen, 3rd ed,
277-278, and the authorities there cited. In some cases,
this can be a most important circumstance. But in a case
such as the present, no question of the invalidity of a
decision, as such, falls for determination. The case does
not turn simply upon the respective legal rights of the
parties."
Mr Kelly referred me to the Full Bench decision in The
Federated Miscellaneous Workers' Union of Australia,
W.A. Branch v. Silver Chain Nursing Association (op cit).
In particular, he drew to my attention the following
paragraph from the Reasons of die Full Bench. At page 567
of the report, the Full Bench observes:
"... Secondly, the dismissal is required, as a matter
of law, to be effected in accordance with the award. To
do otherwise is to commit a breach of the award which
merits a penalty if such a breach is proven to an
Industrial Magistrate. True it is that an unlawful
dismissal may still be fair because the ultimate question
is the fairness or otherwise of the dismissal. However,
in a jurisdiction where equity, good conscience, and the
substantial merits of die case are what bind the
Commission, the lawfulness or otherwise of the
dismissal must be a weighty consideration, and may,

indeed, not be displaced as the sole weighty consideration. The Commission does not seem to have assessed
its weight."
The Full Bench, in examining the matters before it in the
Silver Chain Case (op cit), referred to the words of a clause
in the relevant award which is in identical terms to that under
examination in the instant matter. Of the interpretation of
that award, the Full Bench had the following to say:
"... The plain words of clause 37(7) make for no
absurdity or ambiguity. Clause 37(7) requires that
where the employer seeks to discipline an employee or
terminate an employee a number of steps should be
observed. It is clear that the right to summarily dismiss
for misconduct is not expressly excluded, and therefore, in our opinion, exists, but that was not availed of.
It is true, too, that the word "misdemeanour", in
these circumstances, must mean misconduct. However,
it must mean misconduct which does not justify a
summary dismissal. That was the nature of the
misconduct in the view of the employer here and
therefore there should have been a warning confirmed
in writing followed by two others. There were not, in
fact, any, and, as a result, the code put in place to deal
with disciplinary matters was not complied with. The
code required the employer to do certain things which
it did not do. It therefore acted unlawfully and the
dismissal would not have occurred had the award been
complied with."
That is sufficient scan of the case law and I turn now to
my analysis of the issues which I believe are at point in this
adjudication and which I identified earlier in these Reasons.
First I address concerns what might be described as the
influence that Ms Hunt's alleged psychological condition
should have had upon the employer's decision to terminate
her services. I say first about this leg of the Union's
argument that there was a meeting convened when Ms Hunt,
together with a representative, attended and the allegations
of her alleged misconduct were presented to her. That is
clear from the letter of termination which eventually issued
(Exhibit Kl). At that meeting there were admissions by Ms
Hunt that she had stolen the cheque book, she had obtained
goods by fraud and she also had attempted to obtain money
from the bank. It is true, also, that Ms Lawson offered, on
Ms Hunt's behalf, statements in mitigation. She had gone
through the history of Ms Hunt's circumstances, including
the history of the attack. She thought that it had a great deal
of bearing on what ought to be done. After she had gone
through addressing the issues of mitigation, she had
suggested that Ms Hunt be removed from direct patient
contact and a consideration could be given to her working
somewhere else in the hospital until such time as a
psychiatric assessment had been done or the outcome of the
case that was pending against her was known. However, in
cross examination, she did add further that although she was
not happy with a decision being made on the day of the
meeting, she did not see any purpose in delaying it, nor did
she ask for a delay.
The final result, though, was that a decision was made to
dismiss on the 17th of January 1994. That decision was
based on all of the information that the hospital had in its
possession at that time. This included on the evidence of Mr
Delia, all of the records which were on the file of Ms Hunt,
including medical reports from a General Practitioner and
the reports which came to the hospital as a result of the
Workers' Compensation claim. It was, on Mr Delia's
evidence which I accept, clear that there had been no further
mention or claim on Workers' Compensation since July
1993, when Ms Hunt had been declared fit for work. All of
the issues were considered, not the least being that Ms Hunt
was aware that what she had done was a dismissible offence.
She was aware of the Nursing Code of Practice to which her
conduct was contrary. She was also aware the Nurses
Registration Board would be notified as a consequence of
her action. All in all, according to Mr Delia in his cross
examination, there was what he considered to be a careful

consideration of all of the relevant issues and that
consideration, weighed against the hospital's policy, meant
that the dismissal would be made on the 17th of January
1994.
Having considered this first leg of the Union's argument,
I have to conclude that the decision to make a termination
of the employment of Ms Hunt was done on the facts
available to the employer at the time. The psychological
report which was prepared for use in proceedings in the
Local Court (Exhibit K3) was not produced until the 1st of
February 1994, almost 14 days after the date of termination.
At the point of termination, the employer was therefore not
aware of the opinions which were expressed in that report.
It relied on the information that it had at the time. It had no
real request to delay the decision. The best that can be said
about Ms Lawson's intervention on behalf of Ms Hunt in
this regard is that she said that the Union would be seeking
a psychological report for use in the Court case and she may
have made a suggestion that the outcome of that report and
the Court case could well be relevant in the dismissal. But
it is clear from the evidence, and I so find, that she did not
push the issue. I conclude therefore that the employer made
the decision on the 17th of January 1994, based on the
evidence it had before it at the time and on the basis of that
evidence, it was entitled to draw the conclusion that the
previous trauma suffered by Ms Hunt was not a relevant
factor in the dismissal. It must be remembered, too, that the
question of her psychological condition was just one of the
factors which were taken into account at the time. On that
basis, I find there is no warrant to interfere with the decision
to dismiss as there was no unfairness, in the usually accepted
sense, at the point of dismissal.
If I am wrong concerning the above conclusion and the
psychological report is relevant, I need to examine the
conclusions reached by Mr White from the examination that
he made of Ms Hunt in the process of preparing a
psychological report. I have included previously in these
Reasons, a summary of what Ms Prickett had to say about
the report. In my view, her comments are apposite. I think
the report should be treated with great caution, particularly
given that the examining psychologist did not sec Ms Hunt
at the time she was alleged to have become depressive and
had to make an assessment looking back over a number of
months. If one examines the report in Exhibit K3, it first
must be remembered the it was prepared for the particular
purpose of supporting Ms Hunt in the procedure before the
Local Court. As it happens, it appears that the report may
not have even been considered by the Sentencing Magistrate. In her own evidence, Ms Hunt indicates that the
Sentencing Magistrate did not call for the report and that the
report which was available during her first appearance in
court had not been prepared by Mr White. Some substance
is given to this in the transcript of the proceedings before
the Court (Exhibit P4) where the Sentencing Magistrate
indicated that he was not considering a custodial term so
therefore the report was not necessary.
The psychologist preparing the report found it necessary
to comment that the information from Ms Hunt was not
corroborated in any way and that although the clinical
picture was consistent with her being in an abnormal
emotional state, he was of the opinion that she was not in
any dissociated mental state such as fugue or any other type
of amnesic trance or that she did not know what she was
doing. In the end, his substantive conclusions are, in any
reasonable reading of them, equivocal. He thought she
probably did not possess criminal intent at the time of the
incident and it was also probable that she was trying to draw
attention to herself.
So even if the employer was obliged to wait for the
psychological report, an obligation which I believe has no
legal foundation, then it would have been confronted with
a report which would have left it to make the decision on
the continued employment of Ms Hunt in any event because
of the lack of positive finding by the Clinical Psychologist
In short, even though it is a hypothesis because the report
was not ready at the appropriate time, it may well not have
helped the cause of Ms Hunt.

I need to examine now the final issue of the question of
the unlawful dismissal and the effect of the Decision of the
Full Bench in the Silver Chain Case (op cit) upon that.
First I must say that I accept that the clause under review
in the Silver Chain Case (op cit) and the clause under review
in this matter are the same and that the Full Bench's
interpretation of the meaning of the clause is therefore
apposite. I say that even though the circumstances in the
cases are a little different. What we have here is the payment
of pay in lieu of notice (see Exhibit Kl) in which Ms Prickett
argues that is in the nature of an ex gratia payment. I think
that the Commission is bound to accept the evidence, on the
face of the documentation which is produced, that the
dismissal was one where pay in lieu of notice was made.
That is notwithstanding the verbal evidence of Mr Delia that
RPH had really concluded that there ought be summary
dismissal. The fact of the matter is, Ms Hunt was not
summarily dismissed. She was dismissed on notice, therefore, Clause 15—Disputes Settlement Procedure of the
Award should have been applied. As the Full Bench said in
the Silver Chain Case (op cit), "to do otherwise is to commit
a breach of the award which merits a penalty if such a breach
is proven to an Industrial Magistrate". Therefore, the
dismissal was unlawful.
Mr Kelly specifically draws the Commission's attention
to the statement of the Full Bench that the lawfulness, or
otherwise, of the dismissal must be a weighty consideration
and may, indeed, not be displaced as the sole consideration.
If I understand his submission, what he interprets the Full
Bench to be saying is that in a circumstance where there has
been an unlawful dismissal, that is the sole consideration
and on that ground alone, the Commission is obliged in this
case to find that there has been unfairness, notwithstanding
anything else.
Of this I say that Mr Kelly's submission is, I believe, a
misunderstanding of the intent of the Full Bench's decision.
I say so because in the final sentence of the paragraph where
it draws the conclusion, it adds a rider:
"The Commission does not seem to have assessed
its weight."
If unlawfulness was the only thing to be considered, why
would the Commission be at fault for not assessing its
weight? There would be no need to do so. That leads me to
suggest that the Full Bench was trying to highlight that the
question of unlawfulness or not of die dismissal is extremely
important and no more than that. For it to be saying
otherwise would be to abandon fundamental tests concerning what the Commission must consider in addressing unfair
dismissals. It is clear from the writing of Kennedy J. in the
Mouritz Case No. 1 (op cit) that die Commission is to
consider the matrix of evidence available which includes its
findings on fact, the law, whether natural justice has been
given and on die basis of all of those things, draw a
conclusion. A case specifically at point is Queen v. The
Industrial Court of South Australia ex parte General Motors
Holden (1985) 10 SAR 1982 where it was held that
unlawfulness or otherwise of a dismissal is but one factor
to be taken into account. See also Van Witsen v. World
Services and Construction Pty Ltd (1992) 72 WAIG 1849
where Fielding C. observed that fairness or otherwise of a
dismissal ought to be considered in a practical rather than
an abstract environment.
For Mr Kelly to be right, the Full Bench would have to
be saying, when it mentions the questions of equity, good
conscience and substantial merits, that they only bind the
Commission in respect of one side, lb explain, I mean that
if one had to reinstate where there was unlawfulness,
regardless of any other consideration at all, then the person
who had grossly offended against their contract, even by

committing of violence or any other fundamental breach,
would have to be reinstated. This would undermine the
fundamental tenant that those who seek equity must do
equity. There are many examples of discussion of these
issues but a relevant one is in Chappell's Case (see Chappell
and Others v. Times Newspapers Limited and Others (1979)
49 WLR 482).
I therefore conclude that the Commission is obliged,
contrary to Mr Kelly's suggestestions, in a case where there
has been an unlawful dismissal, to consider and weigh in the
balance other issues. I think the Decision of the Full Bench
in Silver Chain (op cit) is to draw attention to the importance
of lawfulness, particularly in the case where there is the type
of specific disciplinary codes which are contained in awards,
codes which, on the face of them, dilute the employer's
common law right to dismiss but codes which, nevertheless,
because they are in the awards, must be applied and given
additional weight.
Given the foregoing analysis of the meaning of the Full
Bench Decision, and my finding that the decision to dismiss
was unlawful, I need to consider the issue against the
background that unlawfulness of the dismissal must be given
weighty consideration. In this case, I have previously found
that the employer was not acting unfairly when it dismissed
Ms Hunt on the 17th of January 1994, in that it did not
inform itself further on Ms Hunt's alleged psychological
condition as the Union suggested that it should. The other
ingredients of the dismissal need to be considered. Here was
a circumstance where an Enrolled Nurse took possession of
a cheque book of a patient who was completely within her
care and trust. She then used that cheque took over a period
of four days and, in due course, her conduct was discovered.
Never, at any time, even though she knew an investigation
was ongoing at work when she did return after four days'
leave, did she admit that she was responsible. All of her
colleagues were therefore under suspicion, as it were. Her
conduct was contrary to the Nursing Code and contrary to
her duty of care under the Nurses Act. Her conduct laid her
employer open to liability. There was a failure to meet a duty
of care on Ms Hunt's behalf but in particular, it exposed
RPH in its duty of care towards patients who entrust
themselves to the hospital to safeguard those patients from
conduct which may harm them or be detrimental to them.
The conduct of Ms Hunt, as said by Ms Prickett, reflect upon
the integrity of both the hospital and the profession and had
the potential to put patients at risk.
All of the above are extremely important and even though
it can be said that there was unlawfulness in the dismissal,
it is my belief that the behaviour of the employee in this
case, was so fundamentally at odds with her contract of
employment and her duty and responsibilities which arise
from that contract, that it overwhelms the weighty consideration which has to be given to the lawfulness or otherwise
of the dismissal.
In all of the above circumstances I find there has not been
unfairness in the dismissal of Yvonne Hunt and the
application will be dismissed.
Appearances: Mr D.J. Kelly appeared on behalf of the
Union.
Ms J.K. Prickett, of Counsel, appeared for RPH.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
The Board of Management, Royal Perth Hospital.
No. CR 38 of 1994.
COMMISSIONER J.F. GREGOR.
27 May 1994.
Order.
HAVING heard Mr D.J. Kelly on behalf of the Applicant
and Ms J.K. Prickett, of Counsel, on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

However the memorandum contains reference in some
detail to what is described as a history of problems
associated with Mr Blewett's work behaviour or performance. However, when Mr Smith examined the respondent's
personnel file in relation to Mr Blewett, there was no
information or documentation going to Mr Blewett's work
behaviour or performance (transcript p. 88). If the events
prior to November 1993 had not been sufficient to warrant
some written notation at the time then those events should
not warrant a belated written notation now. Those events did
not form a sufficient reason for a reprimand to be given to
Mr Blewett at the time they are said to have occurred yet
their inclusion in the memorandum gives them that status.
Accordingly, the Commission finds the form of the
reprimand and demotion given to Mr Blewett to have been
inappropriate. It should be corrected by the deletion of any
reference to the events prior to November 1993.
The Commission also makes this further comment. The
memorandum is signed by the Chief Executive/Town Clerk,
Mr Kinner. In his evidence, Mr Mcrlo states that the decision
to issue the "first reprimand and demotion" was Mr
Kinner's decision and not Mr Merlo's. The Commission has
found this submission curious. If indeed the decision was Mr
Kinner's decision then on the evidence before the Commission Mr Kinner made the decision without himself having
been involved in the issue. There is no evidence that Mr
Kinner spoke to Mr Blewett. Indeed, on the evidence, Mr
Kinner would have made his decision after listening only to
Mr Merlo. If accepted, might this leave the respondent open
to the challenge that the decision maker had listened only
to one side of the story? However, the memorandum which
constitutes the reprimand was written by Mr Merlo. I suspect
that a more balanced view of this issue is that the decision
in Mr Blewett's case is effectively the decision of Mr Merlo,
but made with the authority of the Chief Executive/Town
Clerk. To that extent, the Commission suspects that Mr
Merlo is being a little coy in his denial of responsibility
(transcript p. 111).
The second conclusion is that the respondent decided to
both issue a written reprimand and also to demote Mr
Blewett. This would appear to involve a double penalty
because there seems little connection between Mr Blewett's
status as a leading hand and the reason why the reprimand
was administered.
This is because the evidence is that when Mr Blewett was
employed S'/a years ago it was for the position of leading
hand painter. That was the position that was advertised and
that is the position which he held. Pursuant to the provisions
of Clause 12(2) of the Building Trades Award 1968 No. 31
of 1966:
"(2) A leading hand means an employee who is given
by his/her employer, or his/her agent, the responsibility of directing or supervising the work of
others or, in the case of only one employee, the
specific responsibility of directing or supervising
the work of that employee."
However the reason for the demotion is not at all related
to the applicant's work, skill and responsibility as a leading
hand painter. The decision of the respondent was based upon
its perception that making certain comments to Mrs Thorpe
derogatory to the respondent was unacceptable behaviour in
that the public image of the respondent was damaged. For
reasons which were not demonstrated to the Commission
this was also seen as a "clear demonstration" that the
applicant was not fit to be a leading hand for the respondent.
With respect to those concerned, it has not been made clear
why the two events should be so connected. The comments
with which Mr Blewett was accused do not reflect upon his
work and skill and responsibility as a painter. His possession
of those skills is the reason for his employment. Those
qualities as seen by the respondent when the applicant was
employed and which warranted his appointment to the
position of leading hand painter remain.
The Commission therefore finds that Mr Blewett's
complaint that he should not have been demoted from the
position of leading hand is made out. An order will issue
re-instating him to the position of leading hand.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Operative Painters* and Decorators' Union of Australia,
West Australian Branch, Union of Workers
and
City of Canning.
No. CR 507 of 1993.
COMMISSIONER A.R. BEECH.
1 June 1994.
Reasons for Decision.
THE COMMISSIONER: On the 17th November 1993 the
respondent issued a "written first reprimand" to one of its
painters, Mr Blewett. At the same time he was demoted from
the leading hand position he had held since being employed
S'/z years earlier. The applicant claims that the reprimand
and demotion is unwarranted and requests that the Commission order the respondent to reverse the situation.
The Commission heard evidence from Mr Blewett
himself. The applicant also caUed evidence from a union
organiser, Mr Darren Smith, who attended a meeting with
Mr Blewett and representatives of the respondent
The respondent called evidence from its personnel
manager. The respondent also called Mrs Thorpe as a
witness. Mrs Thorpe is a tenant of the respondent whose
complaint to the respondent about Mr Blewett resulted in the
decision to reprimand and demote him.
The Commission has formed a number of conclusions.
These are as follows:
The first conclusion arises from the reprimand and
demotion being administered by way of a memorandum to
Mr Blewett signed by the Chief Executive/Tbwn Clerk of
the respondent (exhibit No. 1). It is in the form of a
memorandum and is 41/2 pages longitude. It is to go on to
Mr Blewett's personnel file.
The evidence is quite clear that the only reason for the
reprimand and demotion is the incident involving comments
allegedly made by Mr Blewett while he was painting Mrs
Thorpe's house in November 1993 (transcript p. 133). That
incident was put to Mr Blewett and although there is some
confroversy about the meetings held about it, about which
reference will be made shortly, those meetings were
restricted to that incident.
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The third conclusion relates to the reprimand itself. The
essential difference between the parties is that the applicant
claims that the manner in which the respondent dealt with
the issue denied Mr Blewett natural justice. It believes that
if that is the case then the Commission should require the
respondent to withdraw the reprimand. The respondent
denies that there was any breach of natural justice towards
Mr Blewett. In the alternative the respondent states that
there is sufficient evidence before the Commission to
conclude that a reprimand was warranted in the circumstances in any event.
When Mrs Thorpe complained to the respondent two
officers, one of whom was Mr Merlo, interviewed her. Mr
Merlo took notes. He noted some eighteen specific remarks
which Mrs Thorpe recalled Mr Blewett making to her and
which upset and distressed her. Those comments were,
generally speaking, comments derogatory of the respondent
or certain persons within it. One other comment, which Mr
Blewett admits making, was that Mr Blewett had informed
her that her house, which she rents from the respondent,
would be "handed over to the Aborigines". Mrs Thorpe
informed Mr Merlo that a contractor, who had also been
present at the house, would also have overheard some of the
comments and could verify them. Mr Merlo apparently
checked with him. Mr Merlo subsequently called a meeting
with Mr Blewett and commenced to put to Mr Blewett the
accusations made by Mrs Thorpe. However, Mr Blewett
complained at the procedure and requested that his union be
involved. This was agreed to and arranged for the next day.
The Commission understands that the applicant requested
beforehand a copy of the accusations to be made. This
request was not complied with, apparently due to a lack of
time. The meeting was then re-convened with the applicant
and Mr Blewett present. The applicant maintains that all of
the accusations were not read to Mr Blewett to allow him
to comment on them. Mr Merlo however, maintains that
after the first few the applicant officials complained of the
process being "a kangaroo court" and made it difficult for
all of the comments to be read. Mr Merlo's evidence is
however, that all of the comments were read out to Mr
Blewett.
The applicant also complains that the respondent had
made up its mind to reprimand and demote Mr Blewett
before the meeting. The applicant claims that this was
admitted by one of the engineers present at that meeting.
It is apparent from the evidence that the issue was dealt
with less than satisfactorily. It would have been better if the
applicant and Mr Blewett had a copy of the notes upon
which the respondent relied so that they could be better
prepared, even if this did cause the meeting to be delayed.
But it is not possible to conclude that there was a denial of
natural justice. The respondent did put or attempt to put the
accusations in their entirety to Mr Blewett. That the process
may have been somewhat disrupted by the opinion of the
applicant that the proceeding was a "kangaroo court" does
not mean that Mr Blewett was thereby denied natural justice.
It may be arguable that both the applicant and Mr Blewett
came away from the meeting under the impression that an
engineer had made up his mind beforehand. However the
evidence before the Commission has not established that the
process objectively denied Mr Blewett the opportunity to be
heard in his defence.
Further, the proceedings before the Commission have
allowed the issue to be re-examined. Mr Blewett admits to
making comments critical of his supervisors and the
respondent in reasonably derogatory terms. Mr Blewett
denies making the majority of the comments which Mrs
Thorpe alleges that he has made. However, after hearing Mr
Blewett's evidence and also the evidence of Mrs Thorpe I
consider it likely that a number of the comments which Mrs
Thorpe alleges were indeed made by Mr Blewett. They are
comments which are quite consistent with the attitude he

demonstrated in the Commission towards some of the
respondent's decisions as they have affected him. They are
consistent with his view that matters between him and the
respondent deteriorated after he successfully gained the
payment of a toxic allowance in 1992; that as a tradesman
painter he should not be "treated like a schoolboy" by the
respondent and told what to do by someone who is not a
tradesman painter and that the respondent does not know
what it is doing, particularly in this regard. Further, the
comment about Mrs Thorpe's house being "handed over to
the Aborigines" is inexcusable. Even if the respondent had
made decisions about the future of Mrs Thorpe's house, it
was not the position of Mr Blewett to say anything about
it. It caused her distress and seems to be merely another
attempt to discredit the respondent in some way.
The point to be made about these comments was
appropriately put by Mrs Thorpe herself. That is, that Mr
Blewett may or may not have valid reason for some of the
comments which he made. However, he had no business
making them to a person in Mrs Thorpe's position. In the
circumstances the respondent is justified in viewing with
concern one of its employees bringing it, its management
and perhaps a fellow worker into disrepute and particularly
with a person who is one of the respondent's tenants. It is
therefore not inappropriate for the respondent to move to
reprimand him for so doing. On the basis of the evidence
before the Commission it has not been shown that the
issuing of a reprimand to Mr Blewett for the comments that
he made is unfair towards him.
That is not to say that the reprimand and the process
leading to it does not have at least one unusual feature. It
appears from the evidence of Mr Merlo that the respondent
does not have a formal disciplinary procedure (transcript
p. 158). Mr Merlo was not even sure whether the induction
booklet for the outdoor workforce refers to any kind of
procedure. He conceded that most employees are not aware
of any formal disciplinaty process. In such circumstances it
is hardly surprising that the status of the "first reprimand"
is unclear. It is unclear to Mr Blewett and also to Mr Merlo.
Whilst the absence of a formal disciplinary procedure does
not prevent an employer from issuing a reprimand to an
employee where the circumstances warrant doing so, the
employer can hardly complain when the severity of the
reprimand cannot be judged and is therefore challenged. In
those circumstances I believe that the doubt about the
severity of the offence should be given to the employee
concerned. Thus, although the Commission does not believe
that the evidence shows the reprimand to have been
undeserved, the respondent will be required to clarify
precisely where the reprimand fits in the disciplinary
procedure, if any, which is applicable to Mr Blewett's
employment. The reprimand should be seen as the first step
in that procedure. If the procedure has as a first step the
issuing of an oral reprimand then this reprimand should be
deemed to be that first step. The Commission notes that the
reprimand lapses after twelve months have elapsed. In
issuing this requirement, the Commission notes that the
memorandum refers to "possible further disciplinary action
including the issuing of a second reprimand" but once again
this is unhelpful in determining from Mr Blewett's point of
view where his first reprimand fits overall.
The Minutes of a Proposed Order now issue.
Appearances: Ms J. Harrison on behalf of the applicant.
Mr M. Jensen on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Operative Painters' and Decorators' Union of Australia,
West Australian Branch, Union of Workers
and
City of Canning.
No. CR 507 of 1993.
COMMISSIONER A.R. BEECH.
8 June 1994.
Order.
HAVING heard Ms J. Hanrison on behalf of the Applicant
and Mr M. Jensen on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
1. That the City of Canning restore Mr Blewett to the
position of leading hand painter effective as from
Monday the 29th day of November 1993 and pay
him accordingly from that date.
2. That the City of Canning confirm to Mr Blewett
the disciplinary procedure in force at the time its
reprimand to him was made on the 17th day of
November 1993 and identify where that reprimand
fits within that procedure.
3. That the memorandum to Mr Blewett dated the
17th day of November 1993 be removed and
replaced with a memorandum which does not refer
to any issue which occurred prior to November
1993.
4. That the application otherwise be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

UNIONS—
Application for alteration of
rules—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
S.62
In the matter of an application by The Construction
Contractors Association of Western Australia for alteration
of registered Rules.
No. 855 of 1993.
PETER LAURENCE WISHART, DEPUTY REGISTRAR.
3 March 1994.
Decision.
I have examined this application, and consulted with the
President. I am satisfied that die requirements of the
Industrial Relations Act and regulations have been met.
Accordingly, I have registered an alteration of Rule 2.
Objects of the registered rules of the applicant organisation
from the date of this Decision.
PETER LAURENCE WISHART,
Deputy Registrar.

PROCEDURAL DIRECTIONS
AND ORDERSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Kalgoorlie Regional Hospital
and
The Australian Liquor, Hospitality
and Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch.
No. 487 of 1994.
COMMISSIONER J.F. GREGOR.
6 May 1994.
Reasons for Decision.
THE COMMISSIONER: By this application, the Board of
the Kalgoorlie Regional Hospital (the Hospital) seeks
Orders that Application No. C 420 of 1993 be dismissed due
to the "failure of the Applicant to prosecute the claim
expeditiously and because it is not in the public interest for
the matter to be heard". Application No. C 420 of 1993 is
an application pursuant to Section 44 of the Industrial
Relations Act 1979 (the Act), filed in the Commission on
the 15th of September 1993, by The Federated Miscellaneous Workers' Union of Australia, W.A. Branch, now known
as The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch (the Union), the Respondent in these
proceedings. By that application, the Commission was
informed that on or about the 20th of January 1993, a
member of the Union, William Edwards, was summarily
dismissed by the Hospital. The major reason was an
allegation of theft of hospital property. Charges had been
laid by the local Police.
The chronology of events, as it is understood by the
Commission, is as follows. On the 25th of January 1993, by
a letter from the Administrator of the hospital, Mr Edwards
was dismissed (Exhibit Tl). That letter sets out the reasons
for the dismissal which include, inter alia:
"—The discovery of Hospital property without
sufficient explanation as to why they were in your
possession (sic)"
According to the evidence of Mr Aylward, the Administrator of the Hospital, he had cause to advise the Union
immediately of the dismissal. In response to his telephone
advice, he received a letter dated the 28th of January 1993,
from the Union (Exhibit T2) which put the Hospital on
notice that the Union would exercise a right to proceed with
a claim for unfair dismissal at the conclusion of proceedings
against Mr Edwards in the Court of Petty Sessions. It was
anticipated that would take place on the 10th of March 1993.
The Hospital did not reply to the letter. On the 26th of May
1993, there was a hearing in the Magistrate's Court but there
was a delay in the trial which eventually re-commenced on
the 30th of August and ran to the 2nd of September 1993.
The result of the trial was that Mr Edwards was found guilty
on two charges. When the Union became aware of the
outcome of the trial, it wrote to the Hospital again on the
14th of September 1993, indicating that: the claim was still
alive, in that the Union still intended to proceed with the
matter, and that it would be making an application in the
Western Australian Industrial Relations Commission. In the
circumstances, it would not seek to have the matter heard
until an appeal against the convictions, which the member
had indicated he would be taking, was heard. There was no
reply from the Hospital to this letter. On the 15 th of
September 1993, Application No. C 420 of 1993 was lodged
as described above.
The Commission contacted the Union in November 1993,
to ascertain the status of the matter. In an attempt to seek
the views of the employer, a phone call was placed to the
Administrator of the Hospital. The Administrator claimed
he had no knowledge of the Application and a copy of the
Notice was faxed to him on the 24th of November 1993.

According to the evidence of Mr Aylward and corroborated
by the Commission's file running sheet, Mr Aylward had
said that he did not have knowledge of the service of the
application as no copy had been received at the Hospital. A
fair reading of his evidence is that he advised the
Commission that he pragmatically did not mind the matter
sitting until the appeal against the conviction was heard
because, in any event, it was the Hospital's intention to
argue the time element. That is, that so much time had
passed since the termination had occurred that there would
be disruption to the Hospital in the event of a successful
outcome for Mr Edwards, and secondly, that the Application's filing date itself was a long time after the dismissal
occurred.
The running sheet also indicates that from February
through to March 1994, a number of attempts were made by
the Commission to list the matter but these were abortive
due to the lack of availability of the Union advocate.
Eventually, on the 27th of April 1994, the Commission gave
directions that the matter be listed for hearing on the 3rd and
4th of May 1994. It was following that notification of listing,
that Application No. 487 of 1994 was lodged.
In a nutshell, the argument of Mr Travers, who appeared
for the Hospital, is that at all times it was within the power
and control of the Union to pursue the matter but for reasons
of its own it chose not to. This has led to a situation where
the time between the dismissal and the hearing of the case
was now so extensive that where any hearing, or reinstatement as a result therefrom, would be disruptive. It would not
be in accordance with the proper application by the
Commission of Section 26 of the Act, in that there had been
a lack of expedition. As a result of the termination the
employer had made other arrangements, the disturbance of
which could cause it great difficulty. He says that the
situation is one that is classically discussed in the Decision
of Fielding C. in Michael C. Johnston v. Wesfarmers Ltd
(1990) 70 WAIG 2434 (Johnston's Case) and that in all the
circumstances, it is the type of delay where the Commission
is entitled to exercise its discretion against the Applicant in
Application No. C 420 of 1993.
Mr Kelly, who appeared for the Union, acknowledges the
facts of the matter but he says that a different perspective
ought to be placed upon the events and that if it were, the
events are distinguishable from those which are, in the main
part, covered by the various decisions of the Commission.
He says that immediately after the event of termination (to
be exact on the 28th of January 1993) the Union advised the
employer that it would be pursuing the matter. There was
no response to that advice. The Union continued consistently along these lines until the 14th of September 1993,
when it wrote to the Hospital and advised it that it would
then make an Application to the Commission but it would
not seek to pursue it until an appeal had been determined.
Therefore, so the argument goes, the employer was, at all
material times, in possession of information that the Union
intended to pursue the matter and, therefore, should have
adjusted its own circumstances so that it would not be placed
in any embarrassing or disruptive position should there be
a reinstatement At any time after the Application was filed,
the Hospital could have sought to have the matter disposed
of but it did not, even when it was given the opportunity to
do so in November 1993, when advised by the Commission
of the existence of the application. For those reasons, Mr
Kelly says the situation is more akin to that described by
George C. in his Decision in Patricia Elizabeth Lucas v. City
of Wanneroo (1994) 74 WAIG 660 (Lucas' Case). In that
case, the delay involved was a year but it was in
circumstances where, according to the Reasons for Decision,
there was continual exchange between the parties of
information about the disposition of the case. Mr Kelly's
point was that it was similar to the instant circumstances in
that the employer, at all relevant times, knew that there was
an intention to proceed to put an application on foot. In view
of the facts before him then, the learned Commissioner in
Lucas' Case (supra) decided that there was not sufficient
reason to warrant the remedies sought by the Applicant
because the exercise of the discretion did not fall within the

category of the "more extreme cases" as was described by
Fielding C. in Johnston's Case (supra).
My response to the parties' submissions is as follows. The
application is properly brought under Section 27(1 )(a) of the
Act, by which section the Commission, in relation to any
matter before it at any stage of the proceedings, may dismiss
the matter or any part or refrain from further hearing or
determining the matter if it is satisfied that, amongst other
things, that the further proceedings are not necessary or
desirable in the public interest or that, for any other reason,
the matter should be dismissed.
The leading decision in this jurisdiction is that of Fielding
C. in Johnston's Case (supra). The Full Bench has not
disposed of a similar issue although, from time to time, it
has reviewed the exercise of discretion by the Commission
to dismiss matters. It has not, however, addressed this issue
with particularity. The dicta of Fielding C. in Johnston's
Case (supra) is that which is generally followed. That can
be seen by a scan of the following decisions. For instance,
in Joan Gravelle v. Hillside Nursing Home, a Decision of
Fielding C., (1990) 70 WAIG 2429 and in Gregory John
Clarke v. Argyle Diamond Mines Pty Limited (1991) 71
WAIG 2165. Also in Michael Anthony Real v. Worsley
Alumina Pty Ltd (Boddington Gold Mine) (1992) 72 WAIG
2242. Also in Sylvio Claite v. Claude Neon Ltd (1991) 71
WAIG 3304. There are other decisions but each of those
cited shows adoption of the dicta of Fielding C. in
Johnston's Case (supra). For the purpose of these Reasons,
I incorporate from the reasons of Fielding C. in Johnston's
Case (supra) the following passage which, in my respectful
view, properly describes the rules to be followed:
"Section 27 of the Industrial Relations Act relevantly provides—
"(1) Except as otherwise provided in this Act, the
Commission may, in relation to any matter before
it—
(a) at any stage of the proceedings dismiss the
matter or any part thereof or refrain from
further hearing or determining the matter or
part if it is satisfied—
(i) that the matter or part thereof is trivial;
(ii) that further proceedings are not necessary or desirable in the public interest;
(iii) that the person who referred the matter
to the Commission does not have a
sufficient interest in the matter; or
(iv) that for any other reason the matter or
part should be dismissed or the hearing
thereof discontinued, as the case may
be;"
The powers given to the Commission by this
subsection are wide and indicative of the special nature
of the Commission's jurisdiction. It is not a court of law
in the traditional sense (see: Amalgamated Metal
Workers and Shipwrights Union of Western Australia
v. Griffin Coal Mining Co. Ltd and Western Collieries
Ltd (1980) 60 WAIG 2137, 2139; see also: Lang v.
Tfelecom Australia (1989) 70 WAIG 186). Rather, it is
a specialist statutory tribunal whose prime task is to
setUe and prevent industrial disputes. To that end, the
Commission is given powers of the kind mentioned in
section 27(1 )(a) which frequently call for the exercise
of a discretionary assessment not normally associated
with the traditional courts of law.
Whilst clearly it is not the case that the proceedings
now before the Commission could be categorised as
trivial or that the Applicant does not have a sufficient
interest in the matter raised by the proceedings, the
circumstances are such as to give rise to considerations
under subparagraphs (ii) and (iv) of section 27(1 )(a).
Although the Act does not impose time limits, within
which a dismissed employee might bring a claim with
respect to unfair dismissal, as is die case in comparative
legislation in some other States, for example, in
Victoria and in South Australia it is obviously essential
that such a claim be instituted at or about the time of
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the dismissal. It is patently obvious that the interests
of industrial harmony dictate that the Commission have
the benefit of dealing with disputes of this kind whilst
the incidents are fresh in the minds of those likely to
be called before the Commission. After more than three
and a half years it would be surprising if the
recollections of those directly involved with the matter
were not somewhat blurred.
Moreover, the only practical remedy available for
such a claim is reinstatement and that cannot reasonably be effected where a long period of time has elapsed
following the dismissal. The Commission has to
consider not only the position of the dismissed
employee, but that of the employer. It would obviously
be unreasonable to expect that an employer make the
necessary adjustments to reinstate an unfairly dismissed employee years or even months after the
dismissal has taken place. In this respect I adhere to the
view I expressed in Fosbury v. Mt Newman Mining Co.
Pty Ltd (1988) 68 WAIG 1882 at 1884, that is, that
claims for unfair dismissal should be brought with
expedition. Where there has been delay the Commission is entitled to exercise its discretion against the
Applicant and either refuse reinstatement or, in more
extreme cases, to refuse to proceed with the matter at
all.
The Respondent rightly accepts that ignorance of the
law is not really an excuse. In his case he made a
deliberate decision, albeit based on legal advice which
he regards as erroneous, that he should not institute
proceedings in the Commission against the Applicant
arising out of his dismissal. Having made that
deliberate decision he ought not now complain if the
Commission exercises the discretion given it by section
27(1)(a) not to hear an application instituted more than
three years later. If the dismissal was indeed unfair it
is simply asking too much to expect that at this late
stage he be reinstated and, indeed, the Applicant now
accepts that. There seems to me to be little point in
proceeding with what at best would be an academic
exercise. The Commission's charter is to deal with
practical solutions and is not such as to invite academic
solutions. Furthermore, it is hardly consistent with the
public interest that it should be engaged in such an
exercise when there are numerous applications by
others waiting to be dealt with relating to allegations
of unfair dismissal and which have been made
expeditiously and in a proper manner."
As I have already indicated, Mr Kelly says that the
Union's position here is distinguishable from the general run
of similar cases because the employer knew about the
Union's intention to pursue the matter. I find this argument
attractive, on the face of it, it is quite strong. However, there
is a fundamental flaw in it and that goes to the question of
how long the matter has been on foot. In his Reasons for
Decision in Lucas' Case (supra), the learned Commissioner
relied upon the dicta of Fielding C. in Johnston's Case
(supra) but he did not include in the dicta that he cited all
of what I consider to be the relevant views of Commissioner
Fielding. For instance, and in particular, Fielding C.
expressed the view that even if the dismissal was unfair, it
would be simply asking too much at that late stage that the
Applicant in Johnston's Case (supra) be reinstated. That
case concerned an application instituted three years after
termination. In this matter, the duration of time is only
approximately half that period. But the point I believe is
apposite and the issue of duration is now well embedded in
the sub-stratum case law flowing from Johnston's Case
(supra). It is what Commissioner Fielding indicated as an
"extreme case". In my own Decision in Clarke's Case
(supra), although I did not articulate it fully, I had that in
my mind when I wrote:
"The exercise of the jurisdiction of the Commission
in reinstatement matters must be carried out at a time
which is reasonably contemporaneous with the termi-
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nation of the contract. For there to be any other view
of the law would make it impossible for die employer
to reasonably operate its business. There could be no
ground that I could think of which would make it fair
to an employer and to the person whom it has employed
in a position vacated by a dismissed employee; in
excess of twelve months in this case, for that person to
be removed and replaced by an aggrieved ex-employee.
Such an action would be manifestly unfair and would
constitute an unwarranted intrusion into the employers
management of the business. I take comfort in these
views from the legislation under the Victorian Industrial Relations Act 1979 which in Section 34(7)
provides limitation of 4 business days after the day on
which employment is terminated for the filing of an
application. Similarly the South Australian Industrial
Conciliation and Arbitration Act 1972 by Section 31(1)
limits the application period to 21 days."
My view in Clarke's Case (supra) was I thought that 12
months was sufficient to describe the situation as extreme.
It is relevant to note that the application in Clarke's Case
(supra) was filed in May 1990, which was circa two months
after the dismissal.
Mr Kelly says that the instant matter is proceeding under
Section 44 of die Act and that the type of time limits which
have been discussed are usually attached to cases which
have been dealt with under Section 29 of the Act. He opines
that the fact that the Act was amended recently to provide
for a time limit of 28 days for the filing of applications
concerning unfair dismissal is not relevant. I respectfully
disagree with him. Such an amendment is a further
expression by the Legislature of the type of contemporaneousness which is necessary to mount unfair dismissal
claims. Similar legislation has recently been passed amending the Industrial Relations Act 1988 by which the
Australian Industrial Relations Commission and the Industrial Court now deal with unfair dismissal matters. In any
practical sense, an unfair dismissal, whether it be subject to
proceedings under Section 44 or Section 29 of the Act is still
an unfair dismissal. The logic concerning the contemporaneousness of hearings, and therefore expeditious disposal, in
my view, applies equally.
In the circumstances, it is my belief that even if there was
a finding of unfairness, the overcoming of the obstacle of
contemporaneousness is, due to the length of time involved
in the instant matter, insurmountable. For that reason, a trial
as to whether there was unfairness in the dismissal or not
would be, as Fielding C. observed in Johnston's Case
(supra), an academic pursuit. As the learned Commissioner
said, the Commission's charter it is to deal with practical
solutions and as such not to invite academic solutions. I
agree that it would not be consistent with the public interest
that the Commission engage in actions and exercises such
as this, particularly when there are now, as observed in 1990
by Commissioner Fielding in Johnston's Case (supra),
numerous applications by others waiting to be dealt with that
relate to allegations of unfair dismissal which have been
made with expedition and in the proper manner. This last
is important. The Union opted to pursue a particular strategy
to dispose of its complaint against the Hospital. The matter
was not exposed in this jurisdiction early enough to allow
a fair disposal of it from both sides. In all of these
circumstances, I intend to grant the application and will
dismiss Application No. C 420 of 1993.1 mention that these
issues have not been subject of review by the Full Bench and
I base my Reasons on what I consider to be the best
exposition of the law in the jurisdiction as it currently stands.
Appearances: Mr J. Travers, and with him Ms T. Tansley
on behalf of the Hospital.
Mr D. Kelly on behalf of the Union.

74 W.A.I.G.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Kalgoorlie Regional Hospital
and
The Australian Liquor, Hospitality
and Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch.
No. 487 of 1994.
COMMISSIONER J.F. GREGOR.
6 May 1994.
Order.
HAVING heard Mr J. Travers, and with him Ms T. Tansley
on behalf of the Applicant and Mr D. Kelly on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
(1) That this Application be granted.
(2) That Application No. C 420 of 1993 be, and is
hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the matter of the Industrial
Relations Act 1979
and
In the matter of an application for
a reduction of time in which an
answering statement to Application
No. 530 of 1994 is to be filed in
the Commission.
No. 531 of 1994.
COMMISSIONER J.F. GREGOR.
12 May 1994.
Order.
WHEREAS an application has been made by The Australian
Liquor, Hospitality and Miscellaneous Workers' Union,
Miscellaneous Workers' Division, Western Australian
Branch in accordance with the Industrial Relations Act
1979; and
WHEREAS the application was ex parte before me on the
12th of May 1994, I, the undersigned Commissioner,
pursuant to the powers contained in the Industrial Relations
Act 1979, hereby order an direct:
(1) That The Australian Liquor, Hospitality and
Miscellaneous Workers' Union, Miscellaneous
Workers' Division, Western Australian Branch
shall forthwith serve a copy of Application No.
531 of 1994, its accompanying statement and this
Order on Ramsey Health Care Pty Ltd Trading as
Hollywood Private Hospital and Others.
(2) That an answer to the claim in Application No.
531 of 1994 shall be lodged with the Commission
and served on The Australian Liquor, Hospitality
and Miscellaneous Workers' Union, Miscellaneous Workers' Division, Western Australian
Branch within two (2) days of the date service is
effected in accordance with (1) hereof.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the matter of the Industrial Relations Act 1979
and
In the matter of an application for a reduction of the time
in which an answering statement to Application No. 571 of
1994 is to be filed in the Commission
No. 572 of 1994.
COMMISSIONER S.A. KENNEDY.
23 May 1994.
Order.
WHEREAS an application has been made by The Australian
Workers' Union, West Australian Branch, Industrial Union
of Workers in accordance with the Industrial Relations Act
1979 for a shortened time for the filing of answers to the
claim in Application No. 571 of 1994;
And whereas the Respondent did not wish to be heard in
objection to the application I, the undersigned Commissioner, pursuant to the powers conferred on me under the
Industrial Relations Act 1979 do hereby order and direct—
1. That the applicant shall forthwith serve a copy of
Application No. 571 of 1994, its accompanying
statement and this Order on the respondents
Hamersley Iron Pty Limited and Others.
2. That any answers to the claim in Application No.
571 of 1994 lodged with the Commission on the
17th day of May 1994 shall be filed in the
Commission and a copy thereof be served on the
Applicant by 3 o'clock in the afternoon on the 31 st
day of May 1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

JOINDER/CONCURRENCE OF
PARTIES—
Application for—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ray Parfitt
and
The Ascot Inn.
No. 590 of 1994.
COMMISSIONER A.R. BEECH.
1 June 1994.
Order.
HAVING heard Ms J. Harrison on behalf of the Applicant
and Mr S. Kenner (of counsel) on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the application be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

No. 11 of 1985.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 24th day of May, 1994.
(Sgd.) J. CARRIGG,
Registrar.

Social Trainers (Nulsen Haven) Award.
Award No. All of 1985.
1.—Title.
This award shall be known as the Social Trainers (Nulsen
Haven) Award.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
2.—Arrangement.
1. Title
1A. State Wage Principles December 1993
2. Arrangement
3. Area and Scope
4. Term
5. General Conditions of Employment
6. Definitions
7. Long Service Leave
8. Qualifications Allowance
9. No Reduction
10. Copies of Award
11. Wages
Schedule A—Parties to the Award
3.—Area and Scope.
This award shall apply to employees employed in the
classifications prescribed in this award employed by Nulsen
Haven Association (Inc.) at its premises in Redcliffe.
4.—Term.
This award shall operate for a period of two years from
the date of this award. The date of this award is 1st July,
1985.
5.—General Conditions of Employment.
The conditions of employment of employees covered by
this award shall be the conditions of the Enrolled Nurses and
Nursing Assistants (Private) Award No. 8 of 1978 except
where those conditions conflict with the following conditions, in which case the latter conditions shall apply and the
former conditions shall be of no effect.
6.—Definitions.
(1) Social Trainer means an employee working under the
directions of a supervisor and who has completed no less
than one year's continuous service and has passed the first
year training course for a social trainer and achieved a
satisfactory report on conduct, efficiency and diligence.
(2) Senior Social Trainer means a person working under
the direction of a supervisor and who is responsible to the
Supervisor for the efficient implementation of self-help and
community skills training programme within the facility.
(3) Social Trainer (Special) means a Social Trainer
working under the direction of a supervisor and who is
performing duties and accepting responsibilities over and

above those normally required of a Social Trainer, not
warranting appointment as a Senior Social Trainer.
(4) Trainee Social Trainer means a person who has
undertaken to train to qualify as a Social Trainer and who
has not completed at least one year's continuous service and
has not passed the requisite examination.
(5) Union means the Federated Miscellaneous Workers'
Union of Australia, Hospital, Service and Miscellaneous,
W.A. Branch.
7.—Long Service Leave.
(1) The provisions of Clause 1 of Part 11 of the Enrolled
Nurses and Nursing Assistants (Private) Award No. 8 of
1978 shall apply to the employees covered by this award.
(2) Long service leave shall commence to accrue at the
rate prescribed as from 1st July, 1985.
8.—Qualifications Allowance.
Employees who have completed the Diploma in Training
the Handicapped shall be paid an allowance of $5.64 per
week.
9.—No Reduction.
Nothing in this award shall serve to reduce the wages and
conditions received by an employee prior to this award
coming into operation.
10.—Copies of Award.
Every employee shall be entitled to have access to a copy
of this award. Sufficient copies shall be available for this
purpose.
11.—Wages.
(1) The minimum rates of wage payable to employees
covered by this award shall be as set out hereunder:
Rate Per
Rate Per
Annum
Week
$
$
TRAINEE SOCIAL
TRAINER:
Under 21 years—
On appointment
Level 1, appropriate to age
2nd year
Next additional increment
3rd year
Next additional increment
Level One
18 years of age
14,346
274.90
19 years of age
16,501
316.30
20 years of age
18,447
353.60
Over 21 years—
On appointment
Level 1, 1st year of
adult service
20,196
387.10
2nd year
Level 1, 2nd year of
adult service
20,847
399.60
3rd year
Level 1, 3rd year of
412.20
adult service
21,500
SOCIAL TRAINER:
On appointment
Level 1, 4th year of
adult service
22,280
427.10
2nd year
Level 1, 5th year of
adult service
22,933
439.60
3rd year
Level 1, 6th year of
adult service
23,580
452.00
4th year
Level 1, 7th year of
adult service
24,328
466.40
5th year
Level 1, 8th year of
adult service
24,847
476.30
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Rate Per
Annum

Rate Per
Week

Social Trainer—continued
6th year
Level 1, 9th year of
adult service
25,612
491.00
SENIOR SOCIAL
TRAINER:
1st year
Level 2, 1st year of adult
service
26,532
508.60
2nd year
Level 2, 2nd year of adult
service
27,227
522.00
3rd year
Level 2, 3rd year of adult
service
27,975
536.40
4th year
Level 2, 4th year of adult
service
28,756
551.30
5th year
Level 2, 5th year of adult
service
29,573
567.00
(2) Provided that an employee who has been reclassified
from one designation to that of Trainee Social Trainer or
Social Trainer shall be entitled to no reduction in conditions
of employment or rates of pay to that the employee would
have received if he/she had remained in his/her former
classification.
Dated at Perth this 11th day of July, 1985.

Schedule A—Parties to the Award.
The following organisation is a party to this award:
The Federated Miscellaneous Workers' Union of
Australia, W.A. Branch.

STOREMEN'S RAPID METAL DEVELOPMENTS
(AUST.) PTY LTD AWARD 1982
No. 44 of 1982.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 24th day of May, 1994.
J. CARRIGG,
Registrar.

Storemen's Rapid Metal Developments (Aust.) Pty. Ltd.
Award 1982
Award No. A 44 of 1982.
1.—Tide.
This document shall be known as the Storemen's Rapid
Metal Developments (Aust.) Pty. Ltd. Award 1982.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.

1.
1A.
2.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
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2.—Arrangement.
Title
State Wage Principles December 1993
Arrangement
No Extra Claims
Area and Scope
Iferm
Definitions
Casual Workers
Hours
Rosters
Meal Times
Meal Money
Overtime
Holidays
Annual Leave
Change Room
No Reduction
Night Duties
Engagement
Time and Wages Record
Footwear and overalls
Board of Reference
Sick Leave
Wages
Right of Entry
Motor Vehicle Allowance
Long Service Leave
Payment of wages
Posting of Award
Compassionate Leave
Liberty to Apply
Superannuation
Consultative Procedure
Schedule A—Union Party

2A.—No Extra Claims.
It is a term of this award that the Union undertakes for
the duration of the Principles determined by the Commission in Court Session in Application No. 1940 of 1989 not
to pursue any extra claims award or over award except when
consistent with the State Wage Prinicples.
3.—Area and Scope.
This award shall apply to workers in the callings listed
herein who are employed at the Western Australia premises
of Rapid Metal Developments Proprietory Limited and to
this extent shall replace the Shop and Warehouse (Wholesale and Retail) Establishments) State Award No. 32 of
1976.
4.—Term.
This award shall come into force on the 15th day of
November, 1982, and shall remain in force until 30th
September, 1983.
5.—Definitions.
(1) "Storeman" shall mean a worker performing one or
more of the following duties: receiving, cleaning, handling,
storing, assembling, recording, preparing, packing, weighing and/or wrapping, branding, sorting, stacking or unpacking, checking, distributing or despatching or distributing
goods in and from a store/storeyard and may include the use
of a ride on power operated fork lift to assist in those duties.
Such duties shall include the use of computerised equipment
where necessary.
(2) "Adult": For the purpose of this award, the word
"adult" shall mean a worker 21 years of age and over or
a worker who is in receipt of the prescribed adult rate of pay.
(3) "Weekly Hand" shall mean a worker engaged by the
week and whose employment shall be terminable by not less
than one week's notice on either side. Such week's notice
cannot be continued from week to week.
Provided that a weekly hand employed for a period of four
consecutive weeks or less shall be classed as a "casual
worker" and be paid not less than the minimum rates of
wages herein prescribed for a casual worker.
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This proviso shall not apply to a worker employed as a
weekly hand and who is dismissed for incompetence or any
other cause referred to in Clause 17.—Engagement of this
award or to a worker who severs his contract of service.
6.—Casual Workers.
(1) "Casual Worker" shall mean a worker engaged by the
hour and who may be dismissed or leave the employer's
service at any moment without notice and except as
hereinafer provided shall not be engaged for more than 30
hours per week in ordinary hours.
Notwithstanding the aforementioned a casual worker may
be engaged in ordinary hours for 38 hours per week for
periods not in excess of four consecutive weeks.
Any casual worker engaged and not permitted to
commence work shall receive two hours' pay at the rate of
20 per centum in addition to the appropriate rate of wages
prescribed in this award.
(2) The minimum period of engagement for casual
workers shall be three hours to be worked in one continuous
period at the rate of 20 per centum in addition to the rates
prescribed in Clause 22.—Wages of this award.
7.—Hours.
(1) The ordinary hours of work shall not exceed an
average of 38 in a four week work cycle over not more than
five days per week (Monday—Friday inclusive) with not
more than 8 hours pier day.
(2) Ordinary hours shall be worked continuously between
6.(X) a.m. and 6.00 p.m. except for the rest period and meal
break prescribed in clause 9.
(3) THE METHOD OF IMPLEMENTATION OF THE
38 HOUR WEEK MAY BE ANY ONE OF THE
FOLLOWING.
(a) by employees working less than eight ordinary
hours each day; or
(b) by employees working less than eight ordinary
hours on one or more days each week; or
(c) by fixing one day of ordinary working hours on
which all employees will be off duty during a
particular work cycle; or
(d) by rostering employees off duty on various days
of the week during a particular work cycle so that
each employee has one day of ordinary working
hours off duty during that cycle.
(e) an assessment shall be made as to which method
of implementation best suits the business of the
employer and the proposed method shall be
discussed with the employees and the Union with
the objective of reaching agreement.
(f) in the event that agreement is not reached the
matter will be referred to the commission for
hearing and determination.
8.—Rosters.
Every employer shall post or cause to be posted and keep
posted up in a conspicuous position in each store so as to
be easily accessible to and easily read by every worker
employed therein, a roster written in the English language
showing:—
(a) The name and sex of each worker bound by this
award.
(b) The time on which each worker is required to
commence and finish work on each day in each
week and the time of the meal period.
(c) The particulars contained in such roster shall be
in respect of the full week Monday to Friday
inclusive, during which it is posted up, and may
be altered or varied only on account of the
sickness or absence of a worker or by the inclusion
of particulars in respect of casual workers.
9.—Meal Times.
(1) (a) Not less than 30 minutes nor more than one hour
shall be allowed and taken for a meal. The lunch
period shall be taken between 11.30 a.m. and
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2.15 p.m.; the tea interval shall start within 15
minutes after the usual finishing time.
(b) Provided that times other than those prescribed in
this subclause may, in any particular case, be fixed
by agreement between the employer and the
union.
(c) A worker shall be allowed one ten minute break
in the first or second half of his work period
Monday to Friday inclusive. Such a break shall be
taken to suit the employer's business provided that
no worker shall be required to work for more than
4 1/2 hours without having had such break.
Provided further that such break shall not take
place within a period of one hour after commencing work for the day or within a period of one hour
after the completion of the worker's lunch period.
(2) Where work is performed outside the ordinary
working hours, one hour's break for a meal shall be allowed
between 12 midnight and 1.00 a.m. and between 7.00 a.m.
and 8.00 a.m.
(3) The meal times referred to in this clause shall be taken
in one continuous period.
10.—Meal Money.
(1) When a worker is required to continue working after
the usual finishing time for more than one hour, he shall be
paid $6.30 for the purchase of any meal required.
(2) Meal money shall be paid prior to the meal period on
the clay upon which the overtime is to be worked.
11.—Overtime.
(1) (a) Subject to the provisions of clause 7.—Hours, all
time worked outside of ordinary hours shall be
deemed to be overtime, payable in accordance
with this clause.
(b) Where more than 38 hours are worked in any week
during a period of two consecutive weeks the
provisions of this clause shall not apply unless:
(i) more than 76 ordinary hours are worked in
that two week period; or
(ii) more than 38 ordinary hours are worked in
that two week period if one week of a period
of annual leave occurs in that two week
period.
(2) Any worker on duty when, in accordance with the
roster such worker should be off duty (except as provided
by paragraph (c) of subclause (1) of Clause 8.—Rosters),
shall be paid at overtime rates.
(3) All time worked before the usual starting time or after
the usual finishing time in any establishment shall be paid
for at overtime rates.
(4) Excepting as provided hereunder, all overtime worked
shall be paid for at the rate of time and a half for the first
two hours and double time thereafter. In the calculation of
overtime each day shall stand alone.
(5) Work performed on a Sunday shall be paid for at the
rate of double time.
(6) Work performed on a holiday prescribed in subclause
(1) of clause 12.—Holidays hereof shall be paid for at the
rate of double time and a half.
(7) Work performed on Saturday shall be paid for at the
rate of time and one half for the first two hours and double
time thereafter.
(8) A worker required to work overtime on any day after
leaving the employer's premises and who returns home on
completion of that overtime, shall be paid—
(a) For a minimum of two hours at overtime rates if
notified of the requirement to work overtime
before leaving the employer's premises.
(b) For a minimum of three hours at overtime rates
if recalled.
(9) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that workers have at
least eight consecutive hours off duty between the work of
successive days. A worker (other than a casual worker) who
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works so much overtime between the termination of his
ordinary work on one day and the commencment of his
ordinary work on the next day that he has not had at least
eight consecutive hours off duty between those times shall,
subject to this paragraph, be released after completion of
such overtime until he has had eight consecutive hours off
duty without loss of pay for ordinary working time
occurrring during such absence. If on the instrucitons of his
employer, such a worker resumes or continues work without
having had such eight consecutive hours off duty he shall
be paid at double rates until he is released from duty for such
period and he shall then be entitled to be absent until he has
eight consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.
(10) Notwithstanding anything contained in this award:—
(a) An employer may require any worker, other than
part time workers, to work reasonable overtime at
overtime rates, and such worker shall work
overtime in accordance with such requirements.
(b) No organisation, party to this award or worker or
workers covered by this award, shall in any way,
whether directly or indirectly, be a party to or
concerned in any ban, limitation or restriction
upon the working of overtime in accordance with
the requirements of this subclause.
(11) Notwithstanding anything contained in this clause,
an employee and the employer may agree that time off shall
be allowed in lieu of payment of overtime. Such time off
shall be allowed subject to—
(a) The time off allowed shall be equivalent to the
overtime rate that otherwise would have been
paid, and
(b) The time of taking time off shall be agreed at the
time of arranging the overtime.
12.—Holidays.
(1) (a) The following days or the days observed in lieu
shall, subject to this subclause and to Clause
11.—Overtime be allowed as holidays without
deduction of pay, namely. New Year's Day,
Australia Day, Good Friday, Easter Monday,
Anzac Day, Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a
holiday by arrangement between the parties in lieu
of any of the days named in this subclause.
(b) When any of the days mentioned in paragraph (a)
hereof falls on a Saturday or a Sunday the holiday
shall be observed on the next succeeding Monday
and when Boxing Day falls on a Sunday or a
Monday the holiday shall be observed on the next
succeeding Thesday. In each case the substituted
day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be
a holiday.
(2) Where—
(a) a day is proclaimed as a public holiday or as a
public half-holiday under section 7 of the Public
and Bank Holidays Act 1972; and
(b) that proclamation does not apply throughout the
State or to the metropolitan area of the State, that
day shall be a whole holiday or, as the case may
be, a half-holiday for the purposes of this award
within the district or locality specified in the
proclamation.
(3) A worker absent without leave on the day before or
the day after any of the holidays referred to in subclause (1)
shall be liable to forfeit wages for the holiday as well as for
the day of absence except where an employer is satisfied that
the worker's absence was caused through illness in which
case wages shall not be forefeited for the holiday. Provided
that a worker absent on one day only, either before or after
a group of holidays, shall forfeit wages only for one holiday
as well as for the period of absence.
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(4) Where the services of a worker are terminated by the
employer on the day preceding a holiday or holidays, refer
to Clause 17.—Engagement, subclause (3).
13.—Annual Leave.
(1) Except as hereinafter provided a period of four
consecutive week's leave with payment of ordinary wages
as prescribed shall be allowed annually to a worker by his
employer after a period of 12 months' continuous service
with such employer.
(2) (a) During a period of annual leave a worker shall be
paid a loading of 17 1/2 per cent calculated on his
ordinary wage as prescribed.
(b) The loading prescribed by this subclause shall not
apply to proportionate leave on termination.
(3) If any prescribed holiday falls within a worker's
period of annual leave and is observed on a day which in
the case of that worker would have been an ordinary working
day there shall be added to that period one day being an
ordinary working day for each such holiday observed as
aforesaid.
(4) (a) If after one month's continuous service in any
qualifying 12 monthly period a worker leaves his
employment or his employment is terminated by
the employer through no fault of the worker, the
worker shall be paid 2.923 hours' pay at his
ordinary rate of wage in respect of each completed
week of continuous service.
(b) In addition to any payment to which he may be
entitled under paragraph (a) of this subclause, a
worker whose employment terminates after he has
completed a 12 monthly qualifying period and
who has not been allowed the leave prescribed
under this clause in respect of that qualifying
period shall be given payment as prescribed in
subclauses (1) and (2)(a) of this subclause in lieu
of that leave or, in a case to which subclause (7)
or (11) of this clause applies, in lieu of so much
of that leave as has not been allowed unless—
(i) He has been justifiably dismissed for misconduct; and
(ii) The misconduct for which he has been
dismissed occurred prior to the completion of
that qualifying period.
(5) any time in respect of which a worker is absent from
work except time for which he is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by
this award shall not count for the purpose of determining his
right to annual leave.
(6) In the event of a worker being employed by an
employer for portion only of a year, he shall only be entitled,
subject to subclause (4) of this clause to such leave on full
pay as is proportionate to his length of service during that
period with such employer, and if such leave is not equal
to the leave given to the other workers he shall not be
entitled to work or pay whilst the other workers of such
employer are on leave on full pay.
(7) In special circumstances and by mutual consent of the
employer, the worker and the union concerned, annual leave
may be taken in not more than two periods.
(8) When a worker is entitled to annual leave under this
clause, he shall receive at least two weeks' notice from his
employer of the date when it will be convenient to the
employer that such worker shall take his leave.
(9) Evep' worker shall be given and shall take annual
leave within six months after the date the leave falls due.
(10) The provisions of this clause shall not apply to casual
workers.
(11) Notwithstanding anything else herein contained an
employer who observes a Christmas close down for the
purpose of granting annual leave may require a worker to
take his annual leave in not more than two periods but
neither of such periods shall be less than one week.
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14.—Change Room.
Where an employer usually has more than six workers
engaged at the same time under the terms of this award, he
shall provide his workers with a suitable room for keeping
their hats and clothing and to use as a room for taking their
meals. Such room shall be situated within a reasonable
distance of his place of business and shall be kept in a proper
state of cleanliness and shall be equipped with coat hangers,
tables and chairs.
15.—No Reduction.
Nothing herein contained shall entitle an employer to
reduce the wage of any worker who at the date of this award
was being paid a higher rate of wage than the minimum
prescribed for his or her class of work.
16.—Higher Duties.
A worker who is required to do work, which is entitled
to a higher rate under this award other than that which he
or she usually performs shall be entitled to payment at the
higher rate while so employed. Provided that where no
record is kept in the time and wages record of the actual
times upon which the worker is engaged on such higher
grade work, the worker shall be paid for the whole day at
the rate prescribed for the highest function performed.
17.—Engagements.
(1) Except in the case of casual workers one week's notice
on either side shall be necessary to terminate the engagement or in the event of such notice not being given by the
payment of one week's pay by the employer to the worker
or the forfeiture of one week's pay by the worker to the
employer. Provided that an employer at any time may
dismiss a worker for refusal or neglect to obey orders or for
misconduct or if after receiving one week's notice such
worker does not carry out his or her duties in the same
manner as he or she did prior to such notice.
(2) Notwithstanding the provisions of subclause (1)
hereof a worker's engagement may be terminated by either
party at any moment during the first two months of his
employment: Provided that a worker whose employment is
terminated by the employer after one month but less than
two months' employment for reasons other than misconduct
shall be paid up to his ordinary ceasing time on the day on
which notice of termintion is given.
(3) (a) A worker whose employment is terminated by the
employer on the business day preceding a holiday
or holidays, otherwise than for misconduct, shall
be paid for such holiday' or holidays.
(b) In the event of Christmas Eve falling on a
Saturday or a Sunday any worker whose employment is terminated by the employer on the
preceding Friday, otherwise than for misconduct,
shall be paid for Christmas Day and Boxing Day.
(c) This subclause does not apply to casual workers.
(4) An employer may direct an employee to carry out such
duties as are within the limits of the employee's skill,
competence and training and to use such equipment as may
be required, provided that the employee has been properly
trained in the use of such equipment.
18.—Time and Wages Records.
(1) Each employer bound by this award shall maintain a
record containing the following information relating to each
worker.
(a) The name and address given by the worker.
(b) The age of the worker if paid as a junior worker.
(c) The classification of the worker and whether the
worker is full time, part time or casual.
(d) The commencing and finishing times of each
period of work each day.
(e) The number of ordinary hours and the number of
overtime hours worked each day and the totals for
each pay period.
(f) The wages and any allowances paid to the worker
each pay period and any deductions made therefrom.
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(2) (a) At the time of payment of wages the worker may
be given a pay slip showing that part of the record
specified in paragraphs (e) and (f) of subclause (1)
with respect to the pay period for which payment
is being made.
(b) If a pay slip is not given to the worker as
prescribed in paragraph (a) hereof the employer
shall permit the worker to inspect the record either
at the time of payment or at such other time as may
be convenient to the employer. The employer shall
not unreasonably withhold the record from inspection by the worker.
(3) (a) The record may be maintained in one or more
parts depending on the system of recording used
by the employer whether manual or mechanical
provided that if the record is maintained in more
than one part, those parts shall be kept in such a
manner as will enable the inspection referred to
in subclauses (2) and (4) to be conducted at the
one establishment.
(b) The record kept shall be kept in date order so that
the inspections referred to in subclauses (2) and
(4) of the clause may be made with respect to any
period in the 12 months preceding the date of
inspection.
(c) The employer may, if it is part of normal business
practice, periodically send the record or any part
of the record to another person, provided that the
provision of this paragraph shall not relieve the
employer of the obligations with respect to
provisions contained elsewhere in this clause with
the exception of those contained in paragraph (b)
of this subclause.
(d) Subject to this clause the record shall be available
for inspection by a duly authorised official of the
union during the normal hours of business of the
employer, but excepting any time when the
employer or his employees who are requred to
maintain the record may be absent.
(e) The union official shall be permitted reasonable
time to inspect the record and, if he requires, take
an extract or copy of any of the information
contained therein.
(4) (a) If, for any reason, the record is not available for
inspection by the union official when the request
is made, the union official and the employer or his
agent may fix a mutually convenient time for the
inspection to take place.
(b) If a mutually convenient time cannot be fixed, the
union official may advise the employer in writing
that he requires to inspect the record in accordance
with the provisions of this award and shall specify
the period contained in the record which he
requires to inspect.
(c) Within 10 days of the receipt of such advice:
(i) Employers who normally keep the record at
a place more than 35 kilometres from the
G.P.O. Perth shall send a copy of that part of
the record specified to the office of the union,
and
(ii) employers who normally keep the record at
a place less than 35 kilometres from the
G.P.O., Perth shall make the record available
to the union official at the time specified by
the union official. If the record is not then
made available to the union official the
employer shall within three days send a copy
of that part of the record specified to the
office of the union.
(d) In the event of a demand made by the union which
the employer considers unreasonable the employer may apply to the Industrial Commission for
direction. An application to the Industrial Commission made by an employer for direction will,
subject to that direction, stay the requirements
contained elsewhere in this subclause.
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(e) The Roster referred to in clause 8.—Rosters shall
be available for inspection by a duly authorised
representative of the union during normal working
hours.

19.—Footwear.
The employer shall reimburse the worker for fifty per cent
of the cost of safety boots with a maximum of two pairs per
year.
20.—Board of Reference.
(1) The Commission hereby appoints, for the purpose of
this award, a Board of Reference consisting of a Chairman
and two other members who shall be appointed pursuant to
regulation 16 of the Industrial Arbitration Act (The Western
Australian Industrial Commission) Regulations, 1980.
(2) The Board of Reference is hereby assigned the
function of allowing, approving, fixing, determining or
dealing with any matter of difference between the parties in
relation to any matter which, under this award, may be
allowed, approved, fixed, determined or dealt with by a
Board of Reference.
21.—Sick Leave.
(1) (a) A worker who is unable to attend or remain at his
place of employment during the ordinary hours of
work by reason of personal ill health or injury
shall be entitled to payment during such absence
in accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of
one-sixth of a week for each completed month of
service with the employer.
(c) If in the first or successive years of service with
the employer a worker is absent on the ground of
personal ill health or injury for a period longer
than his entitlement to paid sick leave, payment
may be adjusted at the end of that year of service,
or at the time the worker's services terminate if
before the end of that year of service, to the extent
that the worker has become entitlee to further paid
sick leave during that year of service.
(2) The unused portions of the entitlement to paid sick
leave in any one year shall accumulate from year to year and
subject to this clause may be claimed by the worker if the
absence by reason of personal ill health or injury exceeds
the period for which entitlement has accrued during the year
at the time of the absence.
Provided that a worker shall not be entitled to claim
payment for any period exceeding 10 weeks in any one year
of service.
(3) To be entitled to payment in accordance with this
clause the worker shall as soon as reasonably practicable
advise the employer of his inability to attend for work, the
nature of his illness or injury and die estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances, shall be given to the employer
within 24 hours of the commencement of the absence.
(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the worker shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests
in writing that the next and subsequent absences in that year
if any, shall be accompanied by such certificate.
(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to a worker who
suffers personal ill health or injury during the time
when he is absent on annual leave and a worker
may apply for and the employer shall grant paid
sick leave in place of paid annual leave,
(b) Application for replacement shall be made within
seven days of resuming work and then only if the
worker was confined to his place of residence or
a hospital as a result of his personal ill health or

injury for a period of seven consecutive days or
more and he produces a certificate from a
registered medical practitioner that he was so
confined. Provided that the provisions of this
paragraph do not relieve the worker of the
obligation to advise the employer in accordance
with subclause (3) of this clause if he is unable to
attend for work on the working day next following
his annual leave.
(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave
to which the worker was entitled at the time he
proceeded on annual leave and shall not be made
with respect to fractions of a day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraph (a), (b),
(c) of this subclause, that portion of the annual
leave equivalent to the paid sick leave is hereby
replaced by the paid sick leave and the replaced
annual leave may be taken at another time
mutually agreed to by the employer and the
worker or, failing agreement, shall be added to the
worker's next period of annual leave or, if
termination occurs before then, be paid for in
accordance with the provisions of Clause 13.—
Annual leave.
(e) Payment for replaced annual leave shall be at the
rate of wage applicaable at the time the leave is
subsequently taken provided that the annual leave
loading prescribed in Clause 14.—Annual Leave
shall be deemed to have been paid with respect to
the replaced annual leave.
(6) Where a business has been transmitted from one
employer to another and the worker's service has been
deemed continuous in accordance with subclause (3) of
Clause (2) of the Long Service Leave provisions published
in volume 61 of the Western Australian Industrial Gazette
at pages 22 to 27 the paid sick leave standing to the credit
of the worker at the date of transmission from service with
the transmittor shall stand to the credit of the worker at the
commencement of service with the transmittee and may be
claimed in accordance with the provisions of this clause.
(7) The provisions of this clause with respect to payment
do not apply to workers who are entitled to payment under
the Workers' Compensation Act nor to workers whose
injury or illness is the result of the worker's own
misconduct.
(8) The provisions of this clause do not apply to casual
workers.
22.—Wages.
The minimum rates of pay payable to adult workers under
this award shall be as follows:
Storemen
Wage Per Week
$
(1) During the first 3 months
402.10
(2) After 3 months' service
406.00
(3) After 12 months' service
409.90
(4) An attendance bonus of $20.00 per week shall be paid
as a flat amount each week except where an unauthorised
absence takes place. Any time which an employee is absent
from work on Annual Leave, Public Holidays, Bereavement
Leave or paid sick leave shall not affect the payment of this
allowance.
(5) Yard Supervisor in charge of other workers shall be
paid an additional payment of $20.20.
23.—Right of Entry.
(1) On notifying the employer or his representative an
accredited representative of the union shall be permitted to
interview a worker during non-working times or the meal
period on the business premises of the employer, but this
permission shall not be exercised without the consent of the
employer more than once in any one week.
(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this award, an accredited
representative of the union, on notifying the employer or his
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representative, shall be permitted to enter the business
premises of the employer to view the work, the subject of
any such disagreement, but shall not interfere in any way
with the carrying out of such work.
24.—Motor Vehicle Allowance.
Where a worker maintains a motor vehicle and is
authorised by the employer to use the vehicle in the
performance of his duties he shall be paid in accordance with
the following schedule:—
Cents per Kilometre
Area and details
Engine displacement
(In cubic centimetres)
Distance travelled each year on
over
1600 cc
employer's business
1600 cc
and under
c/km
c/km
Metropolitan Area
First 8,000 kilometres
21.0
16.4
Over 8,000 kilometres
13.9
11.1
' S.W. Land Division
First 8,000 kilometres
21.7
17.1
Over 8,000 kilometres
14.4
11.5
North of 23.5 degrees South Latitude
First 8,000 kilometres
24.5
19.3
Over 8,000 kilometres
16.0
12.8
Rest of State
First 8,000 kilometres
22.7
17.8
Over 8,000 kilometres
15.1
12.1
25.—Long Service Leave.
The Long Service Leave provisions published in Volume
61 of the Western Australian Industrial Gazette at Pages 22
to 27, both inclusive are hereby incorporated and shall be
deemed to be part of this award.
26.—Payment of Wages.
(1) Wages shall be paid weekly during a workers ordinary
working hours on any day Monday to Friday inclusive.
(2) For the purpose of effecting the rostering off of
workers as provided by this award such wages may be either
for the actual hours worked each week; or an amount being
the calculated weekly average of the wages accruing over
the two weekly period.

30.—Superannuation.
(1) The employer shall, on behalf of each employee, pay
a contribution at die rate of three per cent of the weekly wage
rate (including the attendance bonus where appropriate)—
into an approved occupational superannuation fund.
(2) For the purpose of this clause an "approved
occupational superannuation fund" shall mean the Clerical
Administrative and Retail Employees Superannuation Plan
(CARE) or the Metal Unions Superannuation Trust
(MUST).
(3) Each employee shall inform the employee into which
fund the contribution should be made on his behalf.
31.—Consultative Procedure.
(1) An employer shall establish a consultative mechanism
and procedure appropriate to the size, structure and needs
of the enterprise.
(2) Under the consultative procedure the employer and
employees may raise any matter relevant to the productivity
and efficiency of the enterprise which is not the subject of
this award.
Schedule A—Union Party.
The Union party to this award is The Shop, Distributive
and Allied Employees' Association of Western Australia,
3rd Floor Rear, 22 St George's Terrace, Perth WA 6000.

SUPPORTED EMPLOYEES INDUSTRY AWARD.
No. A 1 of 1988.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 2nd day of June, 1994.
J. CARRIGG,
Registrar.

27.—Posting of Award.
The employer shall allow a copy of this award, if supplied
by the union, to be posted in a place which is easily
accessible to the workers.
28.—Compassionate Leave.
(1) A worker shall, on the death within Australia of the
wife, husband, father, mother, child or stepchild of the
worker, be entitled to leave up to and including the day of
the funeral of such relation and such leave for a period not
exceeding the number of hours worked by the worker in two
ordinary working days shall be without deduction of pay.
(2) The right to such leave shall be dependent on
compliance with the following conditions—
(a) The worker shall give the employer notice of his
intention to take such leave as soon as reasonably
practicable after the death of such relation.
(b) The worker shall furnish proof of such death to the
satisfaction of the employer.
(c) The worker shall not be entitled to leave under this
clause during any period in respect of which he
has been granted any other leave.
(3) For the purpose of this clause the words "wife" and
"husband" shall not include a wife or husband from whom
the worker is separated, but shall include a person who lives
with the worker as a de facto wife or husband.
29.—Liberty to Apply.
Liberty is reserved to any of the parties to apply to amend
this award in respect to the following provisions of this
award on or after the dates shown—
(1) Clause 7.—Hours, on or after 1st January 1983
(2) Clause 22.—Wages, on or after 30th June 1983
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Supported Employees Industry Award.
No. A 1 of 1988.
This Award shall be known as the Supported Employees
Industry Award.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
1.
1A.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

2.—Arrangement
Title
State Wage Principles December 1993
Arrangement
Area
Scope
Definitions
Term
Right of Entry
Inspection of Salary Record
Contract of Service
Payment of Wages
Hours
Overtime
Holidays and Annual Leave
Compassionate Leave
Sick Leave

74 W.A.I.G.
16.
17.
18.
19.
20.
21.
22.
23.
24.

Long Service Leave
Maternity Leave
Part-Time Employment
Safety and Health
Notices
Board of Reference
Trade Union Training
Deduction of Union Subscriptions
Superannuation
Schedule of Respondents
3.—Area.
This Award shall have effect over the whole of the State
of Western Australia.
4.—Scope.
This Award shall apply to employers engaged in the
provision of supported employment services for employees
with disabilities and to such employees.
5.—Definitions.
(1) Any reference to a union in this Award shall be a
reference to the Disabled Workers' Union of W.A.
(2) Supported employment services for the purpose of this
award may be defined as services to support the employment
of persons with disabilities.
(3) "Employees with disabilities", shall be taken to mean
employees:
(a) for whom competitive employment at or above the
relevant award wage in unlikely;
(b) who, because of disability, require ongoing support to obtain or retain paid employment; and
(c) qualify for receipt of the Disability Support
Pension or alternative or additional benefits
provided by way of Commonwealth Government
legislation to supported or sheltered workshop
employees.
6.—Term.
The term of this Award shall be for a period of one year
from the first pay period on or after the 22nd day of March
1988.
7.—Right of Entry.
(1) An accredited representative of the Union shall be
entitled to enter the business premises of the employer and
interview an employee subject to the following:
(a) on arrival at the workplace, the Union representative shall seek permission to enter the premises
from the employer or his senior representative.
(b) agreement between the Union representative and
the employer shall be sought as to where and
subject to what conditions the employee may be
interviewed or work inspected.
(2) Failing agreement on the foregoing, the following
shall apply:
On giving prior notice in writing or by telephone to the
employer or his appointed representative, or failing that
person being available, the most senior person in
charge of the establishment, an accredited representative of the Union shall be entitled to enter the business
premises of the employer to interview an employee
during the recognised meal period, provided that this
right shall not be exercised without the consent of the
employer more than once in any one week, however the
employer does not have the right to refuse the first
occasion in any one week provided prior notice has
been given. If access has not been gained in accordance
with the provisions of this clause, then the Union
representative shall leave immediately upon a request
from the employer or, his appointed representative or
senior person in charge.
8.—Inspection of Salary Record.
A record shall be kept in the premises occupied by the
employer wherein shall be entered:
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(a) The name and address of each employee.
(b) The age of the employee.
(c) The date of commencement of the employee with
the employer.
(d) The daily hours including overtime, if any, of each
employee.
(e) The salary paid including overtime, if any, to each
employee and the employee's signature acknowledging such payment, if correct.
(f) The leave taken for any reason, and any deductions made from the employee's salary agreed to
by the employee and any deductions made for
taxation purposes.
Such records shall be kept open to inspection by the duly
accredited representative of the Union during the usual
business hours provided prior approval from the employee
affected has been obtained.
9.—Contract of Service.
(1) The contract of service shall be by the week.
Such contract of service may be terminated by one week's
notice, as the case may be, on either side given in writing
on any day or by the payment or forfeiture, as the case may
be, of one weeks' salary.
(2) Notwithstanding the provisions of subclause (1) of this
clause, the employer may at anytime, without prior notice,
dismiss an employee for serious misconduct in which case
wages shall be paid up to the time of dismissal.
10.—Payment of Wages.
(1) Wages should be paid by cheque, direct transfer or
cash at the employer's discretion following consultation
with the employee.
(2) In the event that an employee is unable to collect
wages due in consequence of Ulness for which a medical
certificate by a duly authorised medical practitioner is
available, then the employer shall make such reasonable
arrangements necessary to ensure receipt of those wages by
the employee or the employee's representative, so authorised in writing by the employee.
(3) The employer shall not deduct any moneys from an
employee's wages unless such deduction has been authorised in writing by that employee.
11.—Hours.
(1) The ordinary working hours (exclusive of meal
intervals) shall be 38 per week, to be worked in not more
than eight hours per day on Monday to Friday inclusive
between the hours of 6 a.m. and 6 p.m.
(2) Each meal interval shall not be less than 30 minutes
duration or more than 60 minutes duration unless the
employer and the Union agree otherwise.
(3) The lunch interval shall be taken between 11.30 a.m.
and 2.30 p.m. at a time agreed between the employer and the
employee.
(4) A full-time employee shall be entitled to two paid
breaks of ten minutes duration each day, one in the morning
and one in the afternoon.
Provided that the entitlement shall not apply on those
occasions where commercial requirements are such that a
break cannot reasonably be taken.
An employer who satisfies the Commission that an
employee has breached any condition expressed or implied
in this paragraph may be exempted from liability to allow
a rest period.
(5) Where an employee through personal ill health or
injury is unable to work 38 hours per week, certification by
a duly qualified medical practitioner as to the hours to be
worked by the employee will be required.
(6) An employee shall not be compelled to work more
than five hours without a meal interval except where an
alternative arrangement is entered into as a result of
discussions with employees, employers and the Union.
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12.—Overtime.
(1) Except as hereinafter provided, all time worked at the
direction of the employer outside an employee's ordinary
hours shall be paid for at the rate of time and one-half for
the first two hours and double time thereafter. Provided that
overtime rates shall not apply until after 8 ordinary hours
have been worked on each day.
(2) All time worked at the direction of the employer on
a Saturday after 12.00 noon or a Sunday shall be paid for
at the rate of double time.
(3) All time worked at the direction of the employer
outside the employee's ordinary working hours prescribed
in Clause 11.—Hours on a public holiday shall be paid for
at the rate of double time and one-half.
(4) In lieu of payment for overtime an employee, on
request, shall be allowed time off proportionate to the time
worked up to a maximum of five days per annum.
Time off in lieu of payment for overtime worked on a
Saturday or Sunday shall be calculated at the rate of time
and one-half for the first three hours and double time for the
remainder including any period worked on a Sunday.
Time off shall be taken at a time convenient to the
employer. If the employer agrees, an employee may take
time off in excess of five days per annum.
(5) An employee who is required to work more than two
hours overtime on any day shall be allowed an unpaid break
of at least thirty minutes after the completion of two hours
overtime.
(6) At any time where overtime is required to be worked
and the employer does not provide 24 hours notice, the
employer shall provide a meal for each meal period
encompassed by such overtime, and at the employer's
expense.
13.—Holidays and Annual Leave.
(1) (a) The following days or the days observed in lieu
shall, subject as hereinafter provided, be allowed
as holidays without deduction of pay, namely:
New Year's Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour
Day, Foundation Day, Sovereign's Birthday,
Christmas Day and Boxing Day.
Provided that another day may be taken as a
holiday by arrangement between the parties
in lieu of any of the days referred to in that
subclause.
In such cases, time and one-half shall be paid
during ordinary hours worked on any of the
abovementioned holidays.
(b) Where any of the days mentioned in paragraph (a)
hereof falls on a Saturday or a Sunday, such
holiday shall be observed on the next succeeding
Monday and where Boxing Day falls on a Sunday
or a Monday, such holiday shall be observed on
the next succeeding Tbesday; in each case the
substituted day shall be deemed a holiday without
deduction of pay in lieu of the day for which it is
substituted.
(2) Except as hereafter provided, a period of four
consecutive weeks leave shall be allowed to an employee
by the employer after each period of twelve months
continuous service.
(3) The employee shall be paid in advance for any period
of annual leave prescribed by this clause, at his ordinary rate
of salary at the time of taking such leave.
(4) If any award holiday falls within an employee's period
of annual leave and is observed on a day which in the case
of that employee would have been an ordinary working day,
there shall be added to that period one day being an ordinary
working day for each such holiday observed as aforesaid.
(5) (a) After one month's continuous service in any
qualifying twelve monthly period an employee whose
employment terminates shall, subject to the provisions of
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paragraph (b) of this subclause, be paid 2.92 hours at his
ordinary rate of salary in respect of each completed week
of service in that qualifying period.
(b) Where an employee is justifiably dismissed for serious
misconduct during any qualifying twelve monthly period,
the provisions of paragraph (a) of this subclause do not apply
in respect of any completed month of service in that
qualifying period.
(6) (a) The annual leave prescribed in subclause (2) of this
clause may be split into more than one portion:
(i) by the employer once per annum provided that no
portion is less than 2 weeks;
(ii) any other period by agreement between the
employer and the employee.
(b) Any dispute arising out of this clause in relation to
splitting or not splitting an employee's annual leave
entitlement, should be resolved by agreement between the
employer, the employee and the Union.
(7) (a) In addition to payment for annual leave, he shall
be paid a loading of 17.5% of his ordinary salary for four
weeks at the time of taking such leave.
If an employee takes annual leave in two or more periods,
he shall be paid one-twentieth of the loading for each day
of leave at the time of taking each period of leave.
(b) An employee shall be entitled to a pro rata quantum
of the loading if he becomes entitled to pro rata annual leave
in accordance with subclause (5) hereof.
(c) Where a part-time employee proceeds on annual leave,
the hourly rate of pay shall be at least the average of the
hourly rate received for the previous twelve months
providing hours worked have reduced over that twelve
month period.
(8) Where an employer closes down his business, or a
section or sections thereof, for the purpose of allowing
annual leave or leave in conjunction with Public Holidays,
such days as would be normal working days shall be taken
as annual leave or leave without pay, provided that the
employer shall give not less than one month's notice of the
close down.
14.—Compassionate Leave.
(1) An employee shall on the death within Australia of
a wife, husband, mother, father, brother, sister, child,
stepchild, or grandparent be entitled on notice to leave up
to and including the day of the funeral of such relation, and
such leave shall be without deduction of pay for a period not
exceeding two working days.
Proof of such death shall be furnished by the employee
to the satisfaction of the employer if he so requests.
Provided that this clause shall have no operation while the
period of entitlement of leave under it coincides with other
periods of leave.
(2) For the purposes of this clause, the words "wife" and
"husband" shall include a person who lives with the
employee as a de-facto wife or husband.
15.—Sick Leave.
(1) (a) An employee who is unable to attend or remain at
his place of employment during the ordinary hours of work
by reason of personal ill health or injury shall be entitled to
payment during such absence in accordance with the
following provisions.
(b) If in the first or successive years of service with the
employer an employee is absent on the grounds of personal
ill health or injury for a period longer than his entitlement
to paid sick leave, payment may be adjusted at the end of
that year of service, or at the time the employee's services
terminate, if before the end of that year of service, to the
extent that the employee has become entitled to further paid
sick leave during that year of service.

(2) The unused portions of the entitlement to paid sick
leave in any one year shall accumulate from year to year and
subject to this clause may be claimed by the employee if the
absence by reason of personal ill health or injury exceeds
the period for which entitlement has accrued during the year
at the time of the absence. Provided that an employee shall
not be entitled to claim payment for any period exceeding
ten weeks in any one year of service.
(3) To be entitled to payment in accordance with this
clause, the employee shall as soon as reasonably practicable
advise the employer of his inability to attend for work, the
nature of his illness or injury and die estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within twenty-four hours of the commencement of the
absence.
(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the
employer may reasonably require provided that the employee shall not be required to produce a certificate from a
medical practitioner with respect to absences of two days or
less until after two such absences in any year of service
where such absences shall be accompanied by such
certificate.
(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when he is
absent on annual leave and an employee may apply for, and
the employer shall grant, paid sick leave in place of paid
annual leave.
(b) Application for replacement of paid annual leave by
paid sick leave shall be made within seven days of resuming
work and then only if the employee was confined to his place
of residence or a hospital as a result of his personal ill health
or injury for a period of seven consecutive days or more and
he produces a certificate from a registered medical practitioner that he was so confined. Provided that the provisions of
this paragraph do not relieve the employee of the obligation
to advise the employer in accordance with subclause (3) of
this clause if he is unable to attend for work on the working
day next following his annual leave.
(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he proceeded on annual
leave and shall not be made with respect to fractions of a
day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraph (a), (b) and (c) of
this subclause, that portion of the annual leave equivalent
to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another
time mutually agreed to by the employer and the employee
or, failing agreement, shall be added to the employee's next
period of annual leave or, if termination occurs before then,
be paid for in accordance with the provisions of Clause
13.—Holidays and Annual Leave.
(e) Payment for replaced annual leave shall be at the rate
of the wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in
Clause 13.—Holidays and Annual Leave shall be deemed
to have been paid with respect to the replaced annual leave.
(6) The provisions of this clause with respect to payment
do not apply to employees who are entitled to payment under
the Workers' Compensation and Assistance Act nor to
employees whose injury or illness is the result of the
employee's own misconduct.
(7) Where a business has been transmitted from one
employer to another and the worker's service has been
deemed continuous in accordance with subclause (3) of
Clause 2 of the Long Service Leave provisions published in
Volume 59 of the Western Australian Industrial Gazette at
pages 1-6, the paid sick leave standing to the credit of the
worker at the date of transmission from service with the
transmitter shall stand to the credit of the worker at the

commencement of service with the transmittee and may be
claimed in accordance with the provisions of this clause.
16.—Long Service Leave.
(1) The provisions of the Long Service Leave General
Order at Vol. 65 Western Australian Industrial Gazette at
Pages 1 to 4 are hereby incorporated into and form part of
this award provided that in respect of Clause 3(2) of that
Order the period of leave shall be 13 weeks in respect of
each ten years of service.
(2) Where the provision of this clause means a reduction
in the long service leave qualifying period for an employee,
the provisions of this clause shall apply so that that
employee after the date of this award accrues long service
leave at the new rate.
17.—Maternity Leave.
(1) Eligibility for Maternity Leave:
An employee who becomes pregnant shall, upon production to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her
confinement, be entitled to maternity leave provided that she
has had not less than 12 months' continuous service with
that employer immediately preceding the date upon which
she proceeds upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time employee
but shall not include an employee engaged upon
casual or seasonal work.
(b) Maternity leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave:
(a) Subject to subclause (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from twelve to 52 weeks and shall include a
period of six weeks' compulsory leave to be taken
immediately before the presumed date of confinement and a period of six weeks' compulsory leave
to be taken immediately following confinement.
(b) An employee shall, not less than 10 weeks prior
to the presumed date of confinement, give notice
in writing to her employer stating the presumed
date of confinement.
(c) An employee shall give not less than four weeks'
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this order
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe Job:
Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy
or hazards connected with the work assigned to the
employee make it inadvisable for the employee to
continue at her present work, the employee shall, if the
employer deems it practicable, be transferred to a safe
job at the rate and on the conditions attaching to that
job until the commencement of maternity leave.
If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certified
necessary by a duly qualified medical practitioner.
Such leave shall be treated as maternity leave for the
purposes of subclauses (7), (8), (9) and (10) hereof.
(4) Variation of Period of Maternity Leave:
(a) Provided the addition does not extend the maternity leave beyond 52 weeks, the period may be
lengthened once only, save with the agreement of
the employer, by the employee giving not less
than 14 days' notice in writing stating the period
by which the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving
not less than 14 days' notice in writing stating the
period by which the leave is to be shortened.
(5) Cancellation of Maternity Leave:
(a) Maternity leave, applied for but not commenced,
shall be cancelled when the pregnancy of an
employee terminates other than by the birth of a
living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the birth
of a living child, it shall be the right of the
employee to resume work at a time nominated by
the employer which shall not exceed four weeks
from the date of notice in writing by the employee
to the employer that she desires to resume work.
(6) Special Maternity Leave and Sick Leave:
(a) Where the pregnancy of an employee not then on
maternity leave terminates after twenty eight
weeks other than by the birth of a living child then:
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity
leave) as a duly qualified medical practitioner certifies as necessary before her return to
work; or
(ii) for illness other than the normal consequences of confinement she shall be entitled,
either in lieu of or in addition to special
maternity leave, to such paid sick leave as to
which she is then entitled and which a duly
qualified medical practitioner certifies as
necessary before her return to work.
(b) Where an employee not then on maternity leave
suffers illness related to her pregnancy, she may
take such paid sick leave as to which she is then
entitled and such further unpaid leave (to be
known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity
leave and maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause (3),
to the position she held immediately before such
transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which she
is capable of performing, she shall be entitled to
a position as nearly comparable in status and
salary or wage to that of her former position.
(7) Maternity Leave and Other Leave Entitlements:
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks:
(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which she
is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service
leave), shall not be available to an employee
during her absence on maternity leave.
(8) Effect of Maternity Leave on Employment:
Notwithstanding any award or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken

into account in calculating the period of service for any
purpose of the award.
(9) Termination of Employment:
(a) An employee on maternity leave may terminate
her employment at any time during the period of
leave by notice given in accordance with this
award.
(b) An employer shall not terminate the employment
of an employee on the ground of her pregnancy or
of her absence on maternity leave, but otherwise
the rights of an employer in relation to termination
of employment are not hereby affected.
(10) Return to Work after Maternity Leave:
(a) An employee shall confirm her intention of
returning to her work by notice in writing to the
employer given not less than four weeks prior to
the expiration of her period of maternity leave.
(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or, in the case of
an employee who was transferred to a safe job
pursuant to subclause (3), to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which she is capable
of performing, she shaO be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.
(11) Replacement Employees:
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on maternity leave.
(b) Before an employer engages a replacement employee under this subclause, the employer shall
inform that person of the temporary nature of the
employment and of the rights of the employee
who is being replaced.
(c) Before an employer engages a person to replace
an employee temporarily promoted or transferred
in order to replace an employee exercising her
rights under this clause, the employer shall inform
that person of the temporary nature of the
promotion or transfer and of the rights of the
employee who is being replaced.
(d) Provided that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement employee.
(e) A replacement employee shall not be entitled to
any of the rights conferred by this clause except
where her employment continues beyond the
twelve months' qualifying period.
18.—Part-Time Employees.
(1) A "part-time employee" means an employee regularly employed to work less hours than prescribed in Clause
11.—Hours and observed by the employer.
(2) When an employee is employed under the provisions
of this clause the employee shall be entitled to annual leave,
long service leave, holidays and sick leave in accordance
with the provisions of this award with payment being in the
proportion to which weekly hours bear to the weekly hours
of an employee engaged full-time in that class of work.
Provided that payment shall be at an average of hours
worked over the qualifying period concerned.
19.—Safety and Health.
(1) (a) An employer shall have available a sufficient
supply of protective equipment (for example, goggles
(including anti-flash goggles), glasses, gloves, ear protectors
or other efficient substitutes thereof) for use by all
employees when engaged on work for which protective
equipment is reasonably necessary.

(b) An employee shall sign an acknowledgement on
receipt of any article of protective equipment and shall
return that article to the employer on completion of the task
or on leaving employment appropriate to die circumstances.
(c) An employee to whom an article of protective
equipment has been issued shall not lend that article to
another employee and in the event that occurs, both
employees shall be deemed guilty of misconduct
(d) An article of protective equipment which has been
used by an employee shall not be issued by the employer
to another employee until it has been effectively sterilised,
but this paragraph only applies where sterilisation of the
article is practicable and is reasonably necessary.
(2) A worker holding either a third year first aid medallion
of the St. John Ambulance Association or a "e" standard
Senior First Aid Certificate of the Australian Red Cross
Society appointed by the employer to perform first aid
duties, shall be paid five dollars and twenty cents per week
in addition to his ordinary rates.
(3) In the event that temperatures in any workplace reach
38°C, employees are to be provided with alternative work
in a cooler work area. If no alternative work is available and
after a one hour rest period the temperature remains at or
exceeds 38°C, employees are to be sent home.
20.—Notice.
Space shall be provided in the employee's dining rooms
or lunch rooms for the purpose of posting Union notices and
a copy of this Award.
21.—Board of Reference.
(1) There shall be a board of reference consisting of a
Chairman and an equal number of employers and employees
members who shall be appointed pursuant to section 48 of
the Industrial Relations Act 1979 and Regulation 16 of the
Industrial Commission Regulations 1980.
(2) The Board of Reference may allow, approve, fix,
determine, or deal with:
(a) Any matter or thing that, under the award, may
require to be allowed, approved, fixed, determined
or dealt with by a board of reference; and
(b) Any matter or thing arising under or out of the
provisions of an award, not involving the interpretation of any such provision, which the Commission may at any time, by order authorise a board
of reference to allow, approve, fix, determine or
deal with, in the manner and subject to the
conditions specified in the award or as the case
may be.
22.—Trade Union Training.
An accredited Shop Steward who has been selected or
nominated by the Union to attend a Trade Union Training
Course, shall be released from duty for a maximum of three
days in any one year with payment of ordinary wages,
provided that:
(a) The Union shall notify the employer in writing at
least four weeks prior to such course and the
employee can be released from duty.
(b) An employee must make application for special
leave to his employer.
23.—Deduction of Union Subscriptions.
(1) An accredited representative of the Union shall be
permitted to have access to an agreed area within the
workplace for the purpose of collecting Union subscriptions
on up to four occasions annually. The timing and duration
of these collections are to be agreed with the employer.
(2) (a) The employer shall deduct normal subscriptions
of union members in equal amounts up to four
times per annum.
(b) Payroll Deduction Authority forms shall be
completed by union members. Where the employer requires a standard procuration form, that
form shall be used.

(c) Where required by the employer or Union, the
Union Secretaiy, or person acting in his/her stead,
shall countersign all forms and forward them to
the employer's paymaster.
(d) (i) The employer shall commence deduction of
subscriptions from the first deduction period
foUowing receipt of a completed Payroll
Deduction Authority form and continue
deducting throughout the employee's period
of employment, except as provided in subclause (5) of this clause or until the Authority
is cancelled in writing by the employee.
(ii) Where the Payroll Deduction Authority form
authorises the employer to deduct union
subscriptions in accordance with the rules of
the Union, the Union shall notify the employer in writing of the level of union
subscriptions to be deducted. The employer
shall implement any change to union subscriptions no later than one month after being
notified by the Union except where the Union
nominates a later date.
(e) (i) The collection of any nomination fee, arrears,
levies or fines are not the responsibility of the
employer.
(f) The employer shall not make any deduction of
subscriptions from an employee's termination pay
on termination of service, other than normal
deductions for the preceding pay period.
(g) The employer shall forward subscriptions deducted, together with supporting documentation,
to the relevant Union party to this award at such
intervals as are agreed between the employer and
the Union.
24.—Superannuation.
(1) Definitions
In this clause—
(a) "Approved Occupational Superannuation Fund"
means a superannuation fund which complies with
the Occupational Superannuation Standards Act
1987;
(b) "Fund" means any approved occupational superannuation fund into which the employer is
contributing for all eligible employees;
(c) "Ordinary Time Earnings" means the wages,
excluding overtime payments paid by the employer. This does not include the Disability
Support Pension or any other payments which do
not form part of the employment entitlement;
(d) "Eligible Employee" means either a full-time or
part-time employee who has completed two
months' continuous service with the employer and
whose employment is regulated by the Supported
Employees Industry Award No. A 1 of 1988;
(e) "Trustee" means the trustee of the relevant fund.
(2) Contributions
(a) An employer shall, subject to the provisions of
this clause, contribute to a fund referred to in
paragraph (l)(b) hereof in respect of each eligible
employee an amount equal to 3% of that employee's ordinary time earnings each pay period
with effect from the beginning of the first pay
period commencing on or after the date of
operation of this clause or the date the employee
becomes an eligible employee.
(b) Employees who may wish to make contributions
to the fund additional to those being paid by the
employer shall be entitled to authorise the
employer to pay into the fund amounts specified
by the employee. Employees' contributions to the
fund requested under this subclause shall be made
in accordance with the rules of the fund.
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(c) Employer contributions, together with any employee deductions, shall be paid monthly for pay
periods completed in each month. Provided that
payments may be made at such time and in such
other manner as may be agreed in writing between
the Trustee of the fund and employer from time
to time.
(d) No contribution shall be made for—
(i) periods of unpaid leave or unauthorised
absences;
(ii) any payout of accrued entitlements upon
termination of employment;
(iii) periods whilst on workers' compensation in
excess of three months.
(3) Cessation of Contributions
The obligation of the employer to contribute to a fund in
respect of an eligible employee shall cease on the last day
of that eligible employee's employment with the employer.
(4) Employee to be Advised of Entitlements
(a) The employer shall, no later than the end of the
first pay period following the date of operation of
this clause or the date the employee becomes an
eligible employee, notify each employee of a right
to superannuation entitlement arising from the
provisions of this clause and provide the employee
with an application to join the fund, together with
any written material explaining the fund.
(b) Where a fund permits the employee to have the
option of death benefit cover, it shall be the
employee's responsibility to make an election,
within the rules and benefits provided by the fund,
whether or not a proportion of the contribution
made on the employee's behalf shall be allocated
against the cost of death benefit.
(c) If the employee fails to return to the employer a
completed application to join the fund within four
weeks of receipt, the employer shall send to the
employee or agent, the letter set out in subclause
(6) of this clause headed "Superannuation Information", a Letter of Denial set out in subclause
(7) of this clause and an application to join the
fund.
(d) Where the employee completes and returns a
Letter of Denial, no contribution need be made on
that employee's behalf.
(e) Where the employee does not return the application to join the fund or the Letter of Denial within
two weeks of postage, the employer shall advise
either the Union or the fund administrator in
writing of the employee's failure to return the
completed forms.
(f) Where the employee does not return the application form the employer shall be under no
obligation to make superannuation payments on
behalf of that employee.
Provided that if at any time an employee returns a signed
application form, notwithstanding a previous failure to
return such form or the return of a Letter of Denial, the
employer shall make contributions on behalf of that
employee from the date of return of the signed application
form.
(5) Existing Superannuation Arrangements
No employer shall be excluded from the requirement to
provide superannuation to employees under this Award, by
virtue of any previous superannuation schemes.
However, any superannuation scheme in place as at the
date of this Award which continues in force and satisfies the
minimum requirements of this clause shall be the full extent
of any employer's obligation to provide occupational
superannuation to employees covered by this Award.
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(6) Superannuation Information Letter
SUPERANNUATION INFORMATION
Dear
This letter is to explain the benefits you will receive under
the superannuation scheme. It will cost you NOTHING.
BUT—In order for you to receive this benefit you must
sign the accompanying application form WITHIN 2 weeks
and return to your employer. Superannuation is your legal
right under the award but unless you sign for it you will lose
the benefit.
HOW DOES IT WORK
Each month your employer will pay into your superannuation account the following amount based on hours worked:
3% of your ordinary time earnings.
FURTHER INFORMATION
If you want more information you can phone the
employer, your Union or the Superannuation fund (insert
appropriate contact telephone numbers).
BENEFITS
When you retire from work you will receive the employer
contributions together with any contributions you may wish
to make, plus interest.
The standard administrative charges of the Fund are
deducted.
You will need to check with the Superannuation Fund if
you require further details.
REMEMBER
To get your legal entitlement you must complete the form
and return it to the employer.
(7) Letter of Denial
To (employer)
I have received an application for membership of the
non-contributory Superannuation fund and understand:
(1) that should I sign such form you will make
contributions on my behalf, and
(2) that I am not required to make contributions of my
own, and
(3) that no deductions will be made from my wages
for superannuation without my consent.
However I do not wish to be a member of the Fund or have
contributions made on my behalf.
(Signature)
Name:
Address:
Classification:

Schedule of Respondents.
Paraplegic-Quadriplegic Association of W.A. Inc.
Trading as Para-Quad Industries
10 Selby Street
Shenton Park WA 6008
Spastic Welfare Association of W.A. Inc.
Trading as Goodwill Industries
Victoria Road
Malaga WA 6062
Royal Institute for the Blind and Disabled of W.A.
134 Whatley Crescent
Maylands WA 6051
F.C.B. Industries
Incorporation F.C.B. Wood Craft
75 Carrington Street
Nedlands WA 6009
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Slow Learning Children's Group of W.A. Ltd
An Association for Developmental Disability
Trading as Active Industries
56 Ewing Street, Bentley WA 6102
95 Kew Street, Welshpool WA 6106
Good Samaritan Industries
47 Magnet Road, Canning Vale WA 6155
7 Fairbrother Street, Belmont WA 6104

TEACHERS' AIDES' AWARD, 1979
No. 4 of 1979.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 9th day of June, 1994.
J. CARRIGG,
Registrar.
Tfeachers' Aides' Award, 1979
Award No. R 4 of 1979.

5.—Term.
This award shall be for a period of one year from the date
hereof.
6.—Hours.
(1) Except as provided elsewhere, the ordinary hours of
work shall be 32.5 per week to be worked between Monday
and Friday inclusive.
(2) In the case of employees at pre-schools, the ordinary
hours of work shall be 29.25 per week to be worked between
Monday and Friday inclusive.
(3) (a) Where the nature of the work requires the ordinary
hours of work to be longer than 32.5 or 29.25 as the case
may be, the employer and the Union may agree to the
ordinary hours of work being up to but not exceeding 38 per
week.
(b) Provided that where an employee is employed on both
bus and classroom duties the ordinary hours of work may
not exceed 42 per week.
(4) Hours worked in excess of 38 per week in the case of
employees without bus duties or in excess of 42 per week
in the case of employees specified in subclause (3)(b) of this
clause, shall be paid at overtime rates as specified in Clause
14.—Wages of this Award.

2.—Arrangement
Tide
State Wage Principles December 1993
Arrangement
Area
Scope
Term
Hours
Holidays
Annual Leave Loading
Sick Leave
Contract of Service
Part-Time Workers
Long Service Leave
Conditions and Allowances
Wages
Residential Camps
Rest Pauses and Meal Break
Definitions
Schedule A—Parties to the Award
Schedule B—Respondents
Schedule C—Liberty to Apply
3.—Area.
This award shall have effect throughout the State of
Western Australia.

7.—Holidays.
(1) A worker shall not be required to present herself for
duty on any day on which the school at which she is
employed is not open.
(2) Subject to the provisions of subclause (4) of this clause
each worker shall Ire paid her ordinary wages for any day
on which she is relieved of the obligation to present herself
for work.
(3) Any worker required to work on any day observed as
a school holiday shall be paid for the time worked at the rate
of double time and one half.
(4) An employee who works for a minimum of four
continuous weeks but less than a full school year shall be
entitled to payment at the ordinary rate of pay for or in lieu
of the Christmas and term vacation periods related to that
school year on the basis of 9.75 hours' pay for each week
the employee was employed to actually work in the school.
Where an employee has been justifiably dismissed for
misconduct, there will be no entitlement for payment in
respect of the period from the first day of the school term
in which the misconduct for which the employee was
dismissed occurred.
(5) An employee who is absent from work on leave
without pay shall lose entitlement to payment at the ordinary
rate of pay for or in lieu of the Christmas and term vacation
periods in accordance with the following table.
Working Days Absent
Vacation Days Lost
0-4
Nil
5-9
1
10-19
5
20-34
9
35-49
14
50-69
19
70-89
24
90-109
28
110-129
33
130-149
38
150-169
43
170-189
48
190-199
52
200 and Over
All

4.—Scope.
This award shall be binding on Tfeachers' Aides employed
by the Minister for Education in any school, in any of the
classifications referred to in clause 14.—Wages, of this
award.

8.—Annual Leave Loading.
(1) An annual leave loading shall be included in the last
payment of ordinary wages made prior to Christmas Day or
in the event of a termination prior to the end of the school
year in the final payment made to the worker.

1.—Title.
This award shall be known as the Tfeachers' Aides'
Award, 1979 and shall replace Award No. 8 of 1977 and
Agreement No. 24 of 1972.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
1.
1A.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

(2) Subject to subclause (3) of this clause, the annual
leave loading shall be 17.5% of four weeks' wages at the
rate of pay applicable at the time of payment.
(3) Where a worker is employed for less than the full
school year, the annual leave loading shall be paid on a pro
rata basis in the same proportion as the number of weeks
which the worker was employed to actually work in the
school bears to the number of weeks in the same school year.
9.—Sick Leave.
(1) (a) A worker shall be entitled to payment for
non-attendance on the ground of personal ill health or injury
at the rate of one day's pay for each four weeks which the
worker was employed to actually work in the school.
(b) The unused portion of the entitlement prescribed in
paragraph (a) hereof in any accruing year shall be allowed
to accumulate and may be availed of in the next or any
succeeding year.
(c) Payment hereunder may be adjusted at the end of each
accruing year, or at the time the worker leaves the service
of the employer, in the event of the worker being entitled
by service subsequent to the incapacity in that year to a
greater allowance than that made at the time the incapacity
occurred.
(2) This clause shall not apply when a worker is entitled
to compensation under the Workers' Compensation Act
1912.
(3) No worker shall be entitled to the benefits of this
clause unless she produces proof to the satisfaction of the
employer or the employer's representative of such incapacity, provided that the employer shall not be entitled to a
medical certificate for absence of less than three consecutive
working days unless the total of such absences exceed five
days in any one accruing year.
(4) No payment shall be made for any absence due to the
worker's own fault, neglect or misconduct.
10.—Contract of Service.
(1) The contract of employment of every worker shall be
a weekly contract terminable by one week's notice on either
side. In the event of the employer or a worker not giving the
required notice one week's wages shall be either paid or
forfeited.
(2) The provisions of subclause (1) of this clause shall not
affect the right of the employer to dismiss a worker without
notice for misconduct in which case wages shall be paid up
to the time of dismissal.
(3) An employer may direct an employee to carry out such
duties as are within the limits of the employees skill,
competence and training, including work which is incidental
or peripheral to the employee's main tasks or functions.
11.—Part-Time Workers.
(1) Notwithstanding anything contained in this award
workers may be regularly employed to work less hours per
week than are prescribed in Clause 6.—Hours.
(2) A part time worker employed under the provisions of
this clause shall receive payment for sick leave and long
service leave on a pro rata basis in the proportion which
their hours of work bear to the hours fixed by Clause 6 of
this award.
12.—Long Service Leave.
The conditions governing the granting of long service
leave to government wages employees generally shall apply
to workers covered by this award. Provided that any day
referred to in Clause 7.—^Holidays of this award, on which
the worker is relieved of the obligation to present herself for
work shall be deemed to be 'service' for the purpose of those
conditions.
13.—Conditions and Allowances.
The provisions of the Miscellaneous Government Conditions and Allowances Award No. A4 of 1992 shall apply
mutatis mutandis to all employees covered by this award.

14.—Wages.
(1) The minimum hourly rate of salary payable to
employees covered by this award will be according to the
following scale:
$ Per Hour
Step 1
9.35
Step 2
9.54
Step 3
9.74
Step 4
9.98
Step 5
10.27
Step 6
10.64
Step 7
10.95
Step 8
10.71
Step 9
11.02
Step 10
11.33
Step 11
11.63
Step 12
11.82
Step 13
11.96
Progression along the salaries scale shall be by annual
increment.
Level One
Aboriginal Education Workers in Aboriginal Schools,
Early Childhood Education or Transport.
Tfeachers Aides in Junior Primary Schools, Pre-primary
Schools or Pre-schools
Bus Wardens
Step 1 to Step 4, inclusive
$ Per Hour
9.35
Step 1
9.54
Step 2
9.74
Step 3
9.98
Step 4
Level Two
Aboriginal Education Workers in Aboriginal Schools, or
Early Childhood Education where the required in-service
training has been completed.
Teacher Aide in Education Support Units
Step 2 to Step 5, inclusive.
$ Per Hour
Step 2
9.54
Step 3
9.74
Step 4
9.98
Step 5
10.27
Level Three
Aboriginal Education Workers where a basic child care
course has been completed.
Special Aboriginal Education Worker placements in
Secondary Schools
Teacher Aide in Education Support Centres
Step 4 to Step 7, inclusive.
$ Per Hour
Step 4
9.98
Step 5
10.27
Step 6
10.64
Step 7
10.95
Level Four
Aboriginal Education Workers on satisfactory completion
of the first year of Aboriginal Tfeachers' Training Course
Employees who have completed an approved "Classroom Assistant" Course at a recognised training institution
or other equivalent qualification approved by the Minister
as being appropriate after consultation with the Union.
Ethnic Aides, Regional Kindergarten Aides, Rural Integration Programme Aides, Tfeacher Aides in Education
Support Schools
Step 8 to Step 11, inclusive.
$ Per Hour
Step 8
10.71
Step 9
11.02
Step 10
11.33
Step 11
11.63

Teachers' Aides in Education Support Schools, Regional
Kindergarten Assistants, or Ethnic Aides who have completed an approved "Classroom Assistant" Course at a
recognised training institution or other equivalent qualification approved by the Minister as being appropriate after
consultation with the Union; and who have completed four
years of service, or equivalent.
$ Per Hour
Step 12
11.82
Level Five
Aboriginal Education Workers on satisfactory completion
of the second year of Aboriginal Teachers' Training Course.
Employees who have completed the Child Care
Certificate, National Nursery Examination Board Certificate or other equivalent qualifications approved by
the Minister as being appropriate after consultation
with the Union.
$ Per Hour
Step 13
11.96
(2) (a) An employee left in charge of pupils for a full
session shall be paid at their ordinary rate plus 10 per cent
for the period for which they are left in charge, provided that
if the period for which the employee is left in charge exceeds
three days they shall be paid at the ordinary rate plus 20 per
cent for the whole period in charge.
(b) An employee who has had previous experience
relevant to employment covered by this Award may have
that experience taken into account in determining the
appropriate wage point at which an employee is appointed
and paid.
(3) A casual employee shall be paid 20 per cent in
addition to the rates prescribed in this clause.
15.—Residential Camps.
Tfcachers' Aides who attend residential camps in the
course of their employment shall be paid ten hours' pay at
the ordinary rate of pay for each day while attending such
camp in lieu of the payment the Aide would have received
for working her ordinary hours.
The terms of this clause do not apply to Aides employed
in SPERC Units on a 38-hour week.
16.—Rest Pauses and Meal Break.
(1) All workers shall be allowed a tea break of ten minutes
daily between the second and third hour from starting time
each day. Such tea break shall be counted as time worked:
Provided that such workers responsible for supervising
children continue such supervision during the said tea break.
(2) All workers shall be allowed a meal break of not less
than thirty minutes nor more than one hour between the
hours of twelve noon and 2 p.m. Such time shall not count
as time worked.
17.—Definitions.
In this award the following words and phrases shall mean:
"School"—any pre-school, pre-primary centre, primary
school, secondary school, technical college or technical
school.
"School Year"—that part of a calendar year from and
including the first day in that year on which that school
opens for attendance of teachers to and including the last day
in that year that such school is open for that purpose.
"Aboriginal School" and "Special School" shall have
the same meaning as they had at 1st July, 1984.
"Aboriginal Education Worker" shall mean "Tfeachers
Aide" for all purposes of the award.
"Casual Employee" means an employee who is engaged
to work for less than four weeks.
Schedule A—Parties to the Award.
The following organisation is a party to this award:
The Federated Miscellaneous Workers' Union of
Australia, W.A. Branch.

Schedule B—Respondents.
(1) The Minister for Education,
10th Floor
214 St George's Tferrace
Perth WA 6000
Schedule C—Liberty to Apply.
Liberty is reserved to the unions to apply to the Western
Australian Industrial Commission to amend this award with
respect to Long Service Leave, Maternity Leave, Location
Allowances and Bereavement Leave.
The Liberty reserved to the unions may be exercised
unconditionally following any relevant award variation or
other decision of the Commission.

THE TEACHERS' (KINDERGARTENS) AWARD
1964
No. 22 of 1963.
PURSUANT to section 93(6) of the Industrial Relations
Act 1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 9 th day of June, 1994.
J. CARRIGG,
Registrar.

The Tfeachers' (Kindergartens) Award 1964
Award No. 22 of 1963.
1.—Title.
This award shall be known as "The Teachers' (Kindergartens) Award 1964".
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
1.
1A.
2.
2A.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.

2.—Arrangement.
Title
State Wage Principles December 1993
Arrangement
Special Loading
Area
Scope
Tferm
Definitions
Contract of Service
Hours of Work
Absence Through Sickness
Salaries
Holidays and Vacations
Travelling Allowances
Long Service Leave
Conditions and Allowances
Schedule A—Parties to the Award

2A.—Special Loading.
(1) Each ordinary wage rate prescribed elsewhere herein
shall be increased—
(a) by 60 cents per week if it is equal to or greater than
the basic wage for males or, as the case may be,
the basic wage for females; and
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(b) in all other cases by an amount which bears the
same relationship to 60 cents as the ordinary wage
rate bears to the basic wage for males or, as the
case may be, the basic wage for females.
(2) For the purposes of subclause (1) of this clause and
to give effect thereto, wherever a basic wage is prescribed
herein it shall be deemed to be increased by 60 cents per
week.
3.—Area.
This award shall have effect over the whole of the State
of Western Australia.
4.—Scope.
This award shall apply to kindergarten teachers as defined
in clause 6 hereof employed by the respondent in the
classifications described in clause 10 of this award.
5.—Term.
The term of this award shall be for a period of three years
as from the beginning of the first pay period commencing
after the date hereof.
6.—Definitions.
(1) Assistant shall mean a worker who holds a recognised
qualification in early child care and who is employed in a
kindergarten under the direction of a teacher.
(2) The Board shall mean the Western Australian
Pre—School Education Board.
7.—Contract of Service.
(1) A period of six weeks' notice on either side shall
terminate the employment, provided that if such notice is not
given six weeks' pay shall be paid by the employer or
forfeited by the worker.
(2) Such notice shall be given in writing so as to expire
at the end of the term in which it is given unless as otherwise
mutually agreed between the worker and the employer.
(3) Nothing herein contained shall limit the right of the
employer to dismiss a worker without notice at any time for
misconduct.
(4) The provisions of subclauses (1) and (2) of this clause
shall not apply to teachers on supply whose contract of
service shall be by the hour and who may be put off or leave
at any time.
(5) The provisions of subclauses (1) and (2) of this clause
shall not apply to a worker who does not hold the Diploma
of the Meenlinga Kindergarten Tfeachers' College and who
has not previously been employed by the Association on a
full-time basis but the following shall apply instead:—
(a) the worker shall, for the first term of service, be
regarded as being employed on a probationary
basis, and;
(b) a period of two weeks notice on either side shall
terminate the employment during the first term of
such service.
(6) An employer may direct an employee to cany out such
duties as are within the limits of the employees skill,
competence and training, including work which is incidental
or peripheral to the employee's main tasks or functions.
8.—Hours of Work.
(1) The normal hours of work shall be from 8.45 a.m. to
4.00 p.m. Monday to Friday inclusive, with one hour for
lunch. Not more than five and a half hours per day
instruction shall be given.
(2) Time spent by the teacher over and above that stated
in subclause (1) hereof shall be deemed her responsibility
and according to the demands of her centre.
9.—Absence Through Sickness.
(1) (a) A worker shall be entitled to payment for
non-attendance on the ground of personal ill health for one
sixth of a week for each completed month of service.
Payment hereunder may be adjusted at the end of each
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calendar year or at the time the worker leaves the service
of the employer in the event of the worker being entitled by
service subsequent to the sickness to a greater allowance
than that made at the time the sickness occurred.
(b) Sick leave shall accumulate from year to year so that
any balance of the period specified in paragraph (a) of this
subclause which has not been allowed in any year to any
worker by her employer as paid sick leave may be claimed
by the worker and, subject to the conditions herein
prescribed, shall be allowed by her employer in any
subsequent year without diminution of die sick leave
prescribed in respect of that year: Provided that sick leave
which accumulates pursuant to this paragraph shall be
available to the worker for a period of two years but no
longer from the end of the year in which it accrues.
(2) Notwithstanding the provisions of paragraph (b) of
subclause (1) hereof the sick leave of a worker who has been
employed for at least five continuous years shall accumulate
from year to year so that any period specified in paragraph
(a) of subclause (1) hereof which has not been allowed in
any year, including the first five years of employment, to any
worker by her employer as paid sick leave may be claimed
by the worker and subject to the conditions herein prescribed
shall be allowed by her employer in any subsequent year
without diminution of the sick leave prescribed in respect
of that year: Provided that sick leave under this subclause
shall not be cumulative for a period in excess of thirty days.
(3) This clause shall not apply when a worker is entitled
to compensation under the Workers' Compensation Act.
(4) A worker shall not be entitled to receive any wages
from her employment for any time lost through the result
of an accident not arising out of, or in the course of her
employment, or for any accident wherever sustained arising
out of her own wilful default.
(5) No worker shall be entitled to the benefits of this
clause unless she produces proof satisfactory to her
employer of sickness, but the employer shall not be entitled
to a medical certificate unless the absence is for three days
or more.
(6) Any time in respect of which a worker is absent from
work except time for which she is entitled to claim sick pay
or time spent on holidays or school vacations as prescribed
by this award, shall not count for the purpose of determining
her right to payment under this clause.
10.—Salaries.
It is a term of this award that the Union undertakes for
the duration of the Principles determined by the Commission in Court Session in Application No. 1940 of 1989 not
to pursue any extra claims, award or overaward except when
consistent with the State Wage Principles.
(1) The following salary scales shall be paid to teachers
according to qualifications, experience and position.
Scale
A
$

A1
$

B
$

B1
$

(a) Tfeachers:
Grade:
1.
21 867 22 763
2.
24 170 25 088 25 757 26 867
3.
25 441 26 355 27 298 28 427
4.
26 712 27 621 28 883 30 051
5.
27 983 28 928 30 513 31 682
6.
29 309 30 271 32 151 33 324
7.
30 650 31 615 33 563 34 735
8.
31 478 32 448 34 969 36 148
9.
32 250 32 217 36 395 37 577
(i) A teacher who has sucessfully completed a
minimum of two years' full time tertiary
training as a student at a teachers' college
approved by the employer shall be paid
according to Scale "A" commencing at
Grade 1 and may proceed to Grade 8.

(ii) A teacher who has successfully completed a
minimum of three years' full time tertiary
training as a student at an educational
establishment approved by the employer
shall be paid according to Scale "A"
commencing at Grade 2 and may proceed to
Grade 9.
(iii) A 2 year trained teacher who obtains the
qualifications of a 3 year trained teacher or
who is deemed by the employer to be a 3 year
trained teacher, shall advance one increment
and may proceed to Grade 9 on Scale "A".
(iv) Teachers who qualify for payment under
Scale "A" but who have such additional
qualifications as may be approved by the
employer shall instead of the rates prescribed
in Scale "A" be paid the rates prescribed in
Scale "B".
(v) A teacher who is employed in Special
Aboriginal Schools and Centres, in Special
Schools for mentally and/or physically handicapped children and in special classes
approved by the Minister shall be paid
according to either Scale "Al" or "Bl"
according to qualifications.
(vi) Progression along the salary scales shall be
by annual increment and shall be dependent
upon satisfactory service provided that a
teacher shall be required to complete a full
teaching year from toe commencement of her
appointment before being eligible for toe
next annual increment.
(vii) Teachers who qualify by way of additional
qualifications to transfer from one scale to
another shall be paid the salary on the new
scale for that grade applying to toe salary on
the old scale.
(2) A relieving teacher shall be paid the appropriate salary
plus a loading of 27%.
(3) For the purpose of adjustment and payment toe weekly
salary shall be calculated as 1/52 and l/6th of toe annual
salary, and toe fortnightly salary, as 1/26 and l/12to of toe
annual salary and the monthly salary as l/12to of toe annual
salary.
11.—Holidays and Vacations.
(1) Each worker shall be entitled, without deduction of
pay, to all public holidays, a fortnight at toe end of toe first
and second term and Christmas holidays as allowed by toe
Education Department in secondary schools.
(2) If after one month's continuous service a worker
lawfully terminates her employment or her employment is
terminated by the employer through no fault of the worker,
such worker shall be granted pay in lieu of term and
recreational leave proportionate to her length of service.
(3) Any worker who is justifiably dismissed for misconduct shall not be entitled to toe benefits of toe provisions of
this clause.
(4) A teacher appointed during a term or who does not
serve for a full teaching year shall only be entitled to the
benefits of this clause in proportion to the ratio which toe
actual period of teaching bears to a full year.
(5) Tferm and recreation leave shall be paid for in advance
at the conclusion of each term.
12.—Travelling Allowances.
Upon transfer or appointment to a country centre a teacher
shall be paid all expenses reasonably and actually incurred
whilst travelling.
13.—Long Service Leave.
The long service leave provisions in Volume 44 of the
Western Australian Industrial Gazette at pages 33 to 36 both
inclusive are hereby incorporated in and shall be deemed to
be part of this award except that toe date of 1st April 1958
in paragraph (2) of subclause (b) is to be amended to read
24th December 1958.

14.—Conditions and Allowances.
The provisions of the Miscellaneous Government Conditions and Allowances Award No. A 4 of 1992 shall apply
mutatis mutandis to all employees covered by this award.
Schedule A—Parties to the Award.
The following organisation is a party to this award:
The Federated Miscellaneous Workers' Union of Australia, W.A. Branch.

TELFER GOLD MINE (PRODUCTION AND
MAINTENANCE EMPLOYEES') AWARD 1987
No. A 9 of 1987.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 25th day of May, 1994.
J. CARRIGG,
Registrar.

Tfelfer Gold Mine (Production and Maintenance
Employees') Award 1987
No. A 9 of 1987.
Award No. A 9 of 1987.
1.—Title.
This award shall be known as the Tfelfer Gold Mine
(Production and Maintenance Employees') Award 1987.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from toe 24to day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in toe Reasons for Decision in Matter No. 1457
of 1993.
1.
1A.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

2.—^Arrangement
Tide
State Wage Principles December 1993
Arrangement
Tferm
Scope
Re-Opening of Award
Wages
Area and Industry Allowance
Service Payments
Disability and Site Allowances
Tool Allowance
Contract of Service
Hours
Overtime
Rest Period—Overtime
Shift Work (Continuous or Otherwise)
Holidays
Annual Leave
Annual Leave Travel Assistance
Bereavement Leave
Long Service Leave
Long Service Leave Travel Assistance
Job Stewards
Safety Boots and Protective Clothing
Sick Leave
Redundancy
Stand-down (In Pit) Due to Inclement Weather
Right of Entry
Definitions
Weekend Availability Allowance
Grievance and Disputes Procedure

31.
32.
33.
34.

Maternity Leave
Payment of Wages
Training
Fixed 'firm Employees
Schedule A—Parties to the Award

This Award shall apply for a period of two yearn from the
beginning of the first pay period commencing on or after
11th May 1987.
4.—Scope.
(1) This Award shall apply to employees, members of the
appropriate unions employed in classifications mentioned in
Clause 6.—Wages of this award in the area occupied and
operated upon by Newmont Australia Limited at filfer.
(2) This Award shall replace the Telfer Gold Mine
(Production and Maintenance) Workers Award No. A 13 of
1985, Order Nos. C 445 of 1977, and CR 523 of 1978, C
552 of 1986 and C 149 of 1987, and the Building Trades
(Goldmining) Award Nos. 29 and 32 of 1965 and 4 of 1966
as varied, the Boilermakers (Goldmining) Award No. 33 of
1947 as varied, the Electrical Trades (Goldmining) Award
No. 57 of 1968 as varied, the Engineering Trades (Goldmining) Award No. 26 of 1947 as varied, and the Goldmining
Award No. 21 of 1967 as varied, insofar as those awards
applied to employees employed at Tfelfer.
5.—Re-Opening of Award.
The terms of this Award shall be observed by the parties
during the term. If any party desires to review the terms of
award at the end of its life the following procedure will take
place.
(1) The Unions party to the award, or Newmont Australia
Limited shall give notice to all other parties no later than
six weeks prior to the expiry date that a claim to vary the
award will be served.
(2) At least two weeks will be allowed for any party to
consider claims made upon it
(3) The parties are required to meet four weeks prior to
the expiry date to discuss any claims made.
(4) (a) It will be the responsibility of the Confederation
of Western Australian Industry (Inc.) on behalf of Newmont
Australia Limited to serve any claims on the Secretary,
Pilbara Division of each Union party to the Award or in the
absence of an appropriate Pilbara Secretary on the recognised and accredited Union official. The Secretary, Pilbara
Division of each Union party to the award or the appropriate
representative shall be responsible for service of any claim
on behalf of its members on the Confederation of Western
Australian Industry (Inc.)
(b) Any claim not filed in accordance with paragraph (a)
of this subclause will not be recognised by the party on
which it is served.
6.—Wages.
The weekly wage rates payable under the provisions of
this Award shall be:
(1) Classification
Rate
(a) Mine Employees
(i) Level 1
(ii) Level 2
(iii) Level 3
(iv) Level 4
(v) Level 5
(vi) Level 6
(b) Mill Employees
(i) Level 1
(ii) Level 2
(iii) Level 3
(iv) Level 4
(v) Level 5
(vi) Level 6

358.80
379.70
389.50
394.60
404.90
417.20
358.80
379.70
389.50
394.60
404.90
417.20

(c) Laboratory Employees
(i) Level 1
(ii) Level 2
(iii) Level 3
(iv) Level 4

$
358.80
379.70
389.50
394.60

(d) Metallurgical Laboratory
Employees
(i) Level 1
(ii) Level 2

384.40
389.50

(e) Warehouse Employees
(i) Level 1
(ii) Level 2
(iii) Level 3

358.80
379.70
389.50

(f) Town Employee and Miscellaneous
(i) Level 1—Town Employee
(ii) Level 2
(iii) Level 3
(iv) Trades Assistant
(v) Serviceperson

358.80
379.70
389.50
358.80
379.70

(g) Metal Employees
(i) Grade M0
(ii) Grade Ml
(iii) Grade M2
(h) Metal Tradespersons
(i) Level 1
(ii) Level 2
(iii) Level 3
(iv) Level 4
(i) Electrical Employees
(i) Grade E0
(ii) Grade El
(iii) Grade E2
(j) Electrical Tradespersons
(i) Level 1
(ii) Level 2
(iii) Level 3
(iv) Level 4

358.80
374.10
389.50
417.20
438.10
458.90
479.80
358.80
374.10
389.50
417.20
438.10
458.90
479.80

(k) Crane Driver
(i) Level 1—Lifting capacity up
to and including 15 tonnes
(ii) Level 2—Lifting capacity over
15 tonnes and up to but not
including 50 tonnes
(iii) Level 3—Lifting capacity over
50 tonnes and up to 120 tonnes
(iv) Level 4—Lifting Capacity
over 50 tonnes and up to 120
tonnes and has passed the
Skills and Applications Techniques as in documentation
recorded in Commissions file
No. 964 of 1993

417.20

0) Geology Field Assistants
(i) Level 1
(ii) Level 2
(iii) Level 3
(iv) Level 4

358.80
379.70
389.50
394.60

389.50
394.60
404.90

(2) Apprentices: (Wage per week expressed as a
percentage rate shown for a Metal or Electrical Tradesperson Level 1)
Five Year Tfcrm—
First Year
Second Year
Third Year
Fourth Year
Fifth Year

%
40
48
55
75
88

74 W.A.I.G.

Three and a Half Year Tferm—
%
First six months
42
Next Year
55
Next Year
75
Final Year
88
Three Year Tferm—
%
First Year
55
Second Year
75
Third Year
88
(3) Allowances:
(a) An electrician who is appointed by the employer
to perform multi-function duties shall be paid an
additional $9.60 per week on the base rate
prescribed in subclause (1) of this clause.
(b) A tradesperson who holds and in the course of
his/her employment may be required to use a
current "A" Grade or "B" Grade licence issued
pursuant to the relevant regulation in force at the
date of this award under the Electricity Act 1945
shall be paid an allowance of $14.00 per week.
(c) A tradesperson who holds a licence as prescribed
in (b) hereof where such licence is endorsed for
both fitting and installing work shall, in addition
to the allowance prescribed in (b), be paid a flat
weekly allowance at the rate of $14.00 in respect
of any week in which the tradesperson is allocated
and performs both fitting and installing work.
(d) A tradesperson who holds an appropriate restricted electrical licence pursuant to regulation 22
and 23 of the Electricity Act Regulations shall be
paid an allowance at the rate of $7.00 which shall
represent 50 per cent of the allowance payable at
(c) above.
(e) Metal tradespersons, the greater part of whose
time is occupied in marking off/or template
marking, shall be paid an additional amount of
$4.00 per week on the base rate prescribed in
subclause (1) of this clause.
(4) Leading Hands:
(a) Leading Hands shall be paid the following
allowances per week in addition to the prescribed
weekly wage:
If placed in charge of:
$
(i) Not less than 2 but not more than 14.10
5 employees
(ii) Not less than 6 but not more than 19.30
10 employees
(iii) Not less than 11 but not more than 25.40
20 employees
(iv) More than 20 employees
32.80
(b) The allowances prescribed in paragraph (a) of this
subclause shall be included in the calculation of
overtime and penalty rates.
(5) Reclassifications:
(a) In the event that there is a claim for reclassification by an existing employee to a higher level
under the new structure on the ground that the
employee possesses equivalent skill and knowledge gained through on-the-job experience or on
any other ground, the parties agree that the
existing award disputes avoidance procedure shall
be followed.
(b) In the event the employer claims an employee
does not possess the necessary skill and knowledge to be reclassified to a higher level, the parties
agree the existing award grievance and dispute
procedure will be followed.

1
7.—Area and Industry Allowance.
(1) In addition to the rates payable pursuant to Clause
6.—Wages of this award, an employee shall be paid an
allowance of $66.90 per week to compensate for the
disabilities associated with the industry and the location of
the project.
(2) The allowance prescribed in subclause (1) of this
clause shall be paid for all purposes of the award.
(3) Apprentices shall be entitled to the same percentage
of $66.90 per week as is specified in subclause (2) of Clause
6.—Wages of this award.
8.—Service Payments.
(1) Employees shall be paid a service payment at the rate
of the following amounts per week:
$
Six to nine months service
19.30
Nine to 12 months service
29.40
One to two years service
40.30
Two to three years service
48.70
Three to four years service
55.70
Four to five years service
63.70
Five to six years service
70.80
Six to seven years service
79.30
Seven years and thereafter
89.30
(2) The service payments prescribed in subclause (1) of
this clause are payable as a weekly allowance and are not
to be included in rates of wages for the calculation of
overtime or penalty rates.
9.—Disability and Site Allowances.
(1) Except as hereinafter provided in this subclause an
employee shall be paid an allowance of 51 cents for each
hour or part thereof worked.
The payment prescribed in this subclause is payable to all
employees and includes work involving dirty work or
confined space work both of which for the purposes of this
subclause are defined as:
' 'Dirty Work'' means work on plant and machinery which
is work of an unusually dirty nature where clothes are
necessarily unduly soiled or damaged by work on such plant
or machinery which needs, but has not been subjected to
acid, steam or other means of cleaning.
"Confined Space" means a working space the dimensions of which necessitate an employee working continuously in a stooped or otherwise cramped position, or without
proper ventilation where confinement within a limited space
is productive of unusual discomfort.
(2) Employees employed on the following work shall be
paid an allowance of 68 cents per hour for each hour worked
or part thereof whilst:
(a) working outside—this payment is to cover the
industry conditions that prevail from time to time
in the pit, workshops, mill, store, tailing dam and
dump leach areas. An employee normally working
in an enclosed cabin or building shall not be
entitled to this payment unless the time worked
outside exceeds one hour per shift.
(b) smelting is in progress in the gold room of the fire
assay room.
(c) using safeguards which include the mandatory
wearing of protective equipment (i.e. combination
overalls and breathing equipment or similar
apparatus).
(3) All employees whilst working inside chutes or in the
vibrating screen shall be paid an amount of $1.52 per hour
or part thereof.
(4) An employee required to enter the ball mill on
maintenance work shall be paid an allowance of $2.43 per
hour for each hour or part thereof worked inside the ball
mill. Provided this allowance shall not be cumulative upon
the allowances prescribed in subclause (1) of this clause.
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(5) An employee required to enter the acid washing
column or the elution column shall be paid an allowance of
$2.43 per hour or part thereof worked in the acid washing
column or the elution column. Provided this allowance shall
not be cumulative upon the allowances prescribed in
subclause (1) of this clause.
(6) In lieu of all the of the allowances prescribed in this
clause a tradesperson whilst working on field maintenance
of machinery insitu in the pit, shall be paid an amount of
$1.52 per hour or part thereof.
10.—Tool Allowance.
Tradespersons and apprentices shall receive a tool
allowance at the rate of one half of the relevant rate
prescribed in the Metal Trades (General) Award 1965 on the
following basis:
(1) A tradesperson shall supply his own kit of tools
which shall include all tools necessary for
carrying out the work on which he is employed.
(2) Worn and/or damaged tools shall be replaced by
the employer through the process of exchanging
the replacement for the damaged tool.
(3) Rights are reserved to the employer in respect of
the replacement of lost or stolen tools.
11.—Contract of Service.
(1) (a) Except in the case of a casual employee the
contract of service shall be weekly and may be terminated
by one week's notice on either side given on any day.
(b) If an employer or an employee fails to give the
required notice one week's wages shall be paid by the
employer or forfeited by the employee.
(c) The period of notice of termination in the case of a
casual employee shall be one hour. If the required notice of
termination is not given one hours pay shall be paid by the
employer or forfeited by the employee.
(2) The employer shall be under no obligation to pay for
any day not worked upon which the employee is required
to present himself/herself for duty, except such absence from
work is due to illness and comes within the provisions of
Clause 23.—Sick Leave of this award or such absence is on
account of holidays to which the employee is entitled under
the provisions of the award.
(3) This clause does not affect the right to dismiss for
misconduct, and in such case wages shall be paid up to the
time of dismissal only.
(4) The employer shall be entitled to deduct payment for
any day or portion of a day upon which the employee cannot
be usefully employed because of any strike by the union or
unions affiliated with it or by another association or union,
or through the breakdown of the employer's machinery, or
any stoppage of work by any cause which the employer
cannot reasonably prevent.
(5) (a) An employee engaged on duties carrying a higher
rate than the employee's ordinary classification shall be paid
the higher rate for the time the employee is so engaged but
if so engaged for more than two hours of one day or shift
the employee shall be paid the higher rate for the whole day
or shift.
(b) Provided that the provisions of this subclause do not
apply where an employee is performing duties for the sole
purpose of training in accordance with the Enterprise
Training programme defined in Clause 33.—^Training of this
award.
(6) (a) The employer may direct an employee to carry out
such duties as are within the limits of the employee's
classification as defined, skill, competence and training
consistent with the classification structure of this award
provided that such duties are not designed to promote
deskilling.
(b) Die employer may direct an employee to carry out
such duties and use such tools and equipment as may be
required provided that the employee has been properly
trained in the use of such tools and equipment.
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(c) Any direction issued by the employer pursuant to
paragraphs (a) and (b) hereof shall be consistent with the
employer's responsibilities to provide a safe and healthy
working environment.
12.—Hours.
(1) Employees on Day Work:
(a) The ordinary hours shall be 38 per week to be
worked in a 20-day four-week cycle, Monday to
Friday inclusive.
(b) A days work shall consist of eight hours per day,
Monday to Friday inclusive, and shall be worked
between the hours of 7.00am and 5.00pm.
(c) Starting times prior to 7.00am and finishing times
later than 5.00pm may be fixed by agreement
between the employer, the relevant Union and the
employees concerned or, failing such agreement
may be determined by the Commission.
(2) Employees on Shift Work (Continuous or Otherwise):
(a) The ordinary hours for continuous shift employees
shall be an average of 38 per week to be worked
on the basis of 152 hours within a work cycle not
exceeding 28 days.
(b) The ordinary hours for employees on continuous
shift work shall be eight hours per day.
(c) The ordinary hours for employees on shift work
other than continuous shifts shall be eight hours
per day, Monday to Friday inclusive.
(3) The ordinary hours of work prescribed herein shall not
exceed ten on any day. Provided that—
(a) in any arrangement of ordinary working hours
where the ordinary working hours are to exceed
eight on any day, the arrangement of hours shall
be subject to agreement between the employer and
the majority of employees in the plant, section or
sections concerned; and
(b) by agreement between the employer and the
relevant Union and the majority of employees in
the plant, section or sections concerned, ordinary
hours, not exceeding 12 on any day, may be
worked subject to—
(i) the employer and the employees concerned
being guided by the Occupational Health and
Safety provisions of the ACTU Code of
Conduct on 12 Hour Shifts (as exhibited in
the Western Australian Industrial Relations
Commission on 11 April 1990);
(ii) proper health monitoring procedures being
introduced;
(iii) suitable roster arrangements being made; and
(iv) proper supervision being provided.
(4) All Employees:
(a) Each employee shall be entitled to a paid meal
break not exceeding 30 minutes in duration to be
paid at ordinary time rates regardless of when the
meal break is actually taken.
(b) The span of hours shall be 8 V2 hours and the paid
meal break shall be taken with the consent of the
shift boss at a time convenient to the work load,
however an employee
shall not be required to
work for more than 5l/2 hours without a break for
a meal. The times specified in this paragraph may
be altered by agreement between the employer,
the relevant Union and the employees concerned
or failing such agreement may be determined by
the Commission.
(c) An employee shall accrue an entitlement of 2.0
hours for each week of the 20 or 28-day cycle so
that one day of eight hours shall accrue as a leisure
day entitlement in each 20-day four-week cycle.
(d) An employee shall not accrue an entitlement to
leisure days during periods of unpaid absences.
(e) The leisure day entitlements shall accumulate in
order that they shall be taken in conjunction with
each air-fare entitlement.

(f) The maximum number of leisure days that may
accrue in any one year of service shall be 12.
(g) At the end of each year of service adjustments
shall be made to ensure that an employee has
received an entitlement of twelve leisure days per
year.
(h) The payment for the leisure days shall be at the
rate of eight ordinary hours pay.
13.—Overtime.
(1) All time worked outside or in excess of the ordinary
working hours shall be paid for at the rate of double time.
(2) Work performed on any day prescribed as a holiday
under this Award shall be paid for at the rate of double time
in addition to the prescription of Clause 6.—Wages of this
award.
(3) In the calculation of overtime rates, each day shall
stand alone.
(4) When an employee is required to hold himself in
readiness for a call to work after ordinary hours he shall be
paid at ordinary rates for the time he so holds himself in
readiness.
(5) (a) When an employee is recalled to work overtime
after leaving the employer's business premises (whether
notified before or after leaving such premises) he shall be
paid for at least four hours at overtime rates; provided that,
except in the case of unforeseen circumstances arising, an
employee shall not be required to work the full fours hours
if the job for which he was recalled is completed within a
shorter period, but if such employee is subsequently recalled
to work within the period of four hours for which payment
has been made, an additional payment shall not be made nor
shall any extra overtime be paid in respect of any period
covered by such minimum payment.
(b) This subclause shall not apply in cases where it is
customary for an employee to return to work to perform a
specific job outside his ordinary working hours or where the
overtime is continuous (subject to any reasonable meal
break which may be allowed) with the completion or
commencement of ordinary working time.
(6) These overtime rates shall not apply to excess time
worked due to a private arrangement between the employees
themselves.
(7) When an employee, without being notified on the
previous day, is required to continue working after the usual
knock off time for more than one hour, he shall be provided
with a suitable meal by the employer or shall be paid an
allowance equivalent to the mess cost of a casual meal.
14.—Rest Period—Overtime.
(1) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that employees have
at least ten consecutive hours off duty between the work of
successive days.
(2) An employee (other than a casual employee) who
works so much overtime between the termination of his
ordinary work on one day and the commencement of his
ordinary work on the next day that he has not had at least
ten consecutive hours off duty between those times shall,
subject to this subclause, be released after completion of
such overtime until he has had ten consecutive hours off
duty without loss of pay for ordinary working time occurring
during such absence.
(3) If, on the instructions of the employer, such an
employee resumes or continues work without having had
such ten consecutive hours off duty, he shall be paid at
overtime rates until he is released from duty for such period
and he shall then be entitled to be absent until he has had
ten consecutive hours off duty without loss of pay for
ordinary working time occurring during such absence.
(4) (a) Where an employee (other than a casual employee
or an employee engaged on continuous shift work) is called
in to work on a Sunday or a holiday preceding an ordinary
working day, he shall, wherever reasonably practicable, be
given ten consecutive hours off duty before his usual starting
time the next day. If this is not practicable then the

provisions of subclauses (2) and (3) of this clause shall apply
mutatis mutandis.
(b) Overtime worked in the circumstances specified in
subclause (5) of Clause 13.—Overtime of this award shall
not be regarded as overtime for the purposes of paragraph
(a) of this subclause, where the actual time worked is less
than four hours on such call out. Provided that the provisions
of paragraph (a) of this clause shall apply in the case of
employees called out at least twice outside of ordinary
hours.
(5) Provided that the provisions of this clause shall apply
in the case of shift employees who rotate from one shift to
another, as if eight hours were substituted for ten hours when
overtime is worked—
(a) where a shift employee does not report for duty;
or
(b) where a shift is worked by arrangement between
the employees themselves.
15.—Shift Work (Continuous or Otherwise).
(1) (a) An employee who does not work at least one week
on day shift out of each consecutive three weeks shall be
paid for each shift other than day shift at the rate of time and
one quarter. Provided that if he is required to work for more
than one week consecutively on afternoon shift, or for more
than one week consecutively on night shift, such an
employee shall be paid at the rate of time and one quarter
for each shift other than day shift in the consecutive second
and subsequent weeks of afternoon or of night shift.
(b) This subclause shall not apply to employees to whom
this subclause would only otherwise apply because of a
change of shift due by private arrangement with another
employee, nor the employees known as "rostered relief
employees" regularly employed on continuous process
work who are required to work shifts to enable other
employees engaged on such work to change shifts weekly
and to have their days off, if such rostered relief employee
is not required to work more night shifts or more afternoon
shifts than the number of day shifts worked by him.
(2) (a) An employee employed on shift work (continuous
or otherwise) shall, in addition to the ordinary rate, be paid
for each ordinary hour worked, the following shift allowances:
(i) Continuous shift workers—$1.28 extra;
(ii) Other shift workers (alternating weekly)—$1.37
extra.
(b) An employee not rostered to work alternating day and
night shifts shall be paid $2.12 for each ordinary hour will
on any night shift.
(3) All work done on Saturdays or Sundays shall be paid
for at the rate of double time.
(4) (a) Where any particular process is carried out on
shifts other than day shift, and less than five consecutive
afternoon or five consecutive night shifts are worked on that
process, then employees employed on such afternoon or
night shifts shall be paid at overtime rates.
(b) The sequence of work shall not be deemed to be
broken under die preceding paragraph by reason of the fact
that work on that process is not carried out on a Saturday
or Sunday or on any public holiday.
(5) Any employee may be required to work shifts on
afternoon or night shifts providing that he works at least five
consecutive afternoon or night shifts.
(6) An employee who is required to transfer from one shift
to another shall where practicable, be given at least 48 hours
notice of such change of shift. If in any case an employee
is not given at least 48 hours notice of change of shift the
employee shall be paid at overtime rates for the first two
shifts.
16.—Holidays.
(1) The following days or the days observed in lieu shall
be allowed as holidays without deduction of pay, namely,
New Year's Day, Australia Day, Good Friday, Easter
Monday, Anzac Day, Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.
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When any of the days mentioned in this subclause falls
on a Saturday or a Sunday, the holiday shall be observed on
the next succeeding Monday and when Boxing Day falls on
a Sunday or on a Monday, the holiday shall be observed on
the next succeeding Thesday.
In each case, the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.
(2) Notwithstanding the provisions of subclause (1) of this
clause other days may be substituted for those specified
providing there is agreement between the employees
concerned, the Union and the employer.
(3) Any employee absenting himself/herself from work
without reasonable cause, proof of which shall lie upon
him/her on the whole or portion of the working day
succeeding a holiday provided for herein, shall not be
entitled to payment for such holiday.
(4) Payment for holidays in accordance with the provisions of this clause shall be on the basis of an ordinary day
of 7.6 hours.
(5) This clause shall not apply to casual employees.
17.—Annual Leave.
(1) Except as hereinafter provided, a period of five
consecutive weeks leave with payment as prescribed in
subclause (4) of this clause shall be allowed annually to an
employee after a period of twelve months' continuous
service.
(2) Leave shall be allowed on a pro rata basis to that
prescribed in subclause (1) of this clause to an employee
after the completion of 6 months' continuous service and
thereafter, after the completion of each four months' service.
(3) The provisions of subclause (2) of Clause 16.—
Holidays of this award apply mutatis mutandis to this clause.
(4) An employee before going on leave shall be paid the
wages he would have received in respect of the ordinary
time he would have worked had he not been on leave during
the relevant period. For the purposes of this subclause
ordinary time means ordinary days of shifts of 7.6 hours.
(5) During a period of annual leave an employee shall
receive a loading of 25% on his rate of wage as prescribed
by subclause (4) of this clause. Provided that where the
employee would have received shift loadings pursuant to the
relevant award had he not been on leave during the relevant
period and such loadings would have entitled him to a
greater amount than the loading of 25 per cent then the shift
loadings shall be added to the rate of wage earlier herein
referred to in lieu of the 25 per cent loading.
(6) (a) Continuous shift employees, that is shift employees engaged in a continuous process who are rostered to
work regularly on Sundays and holidays shall be allowed
one week's leave in addition to the leave prescribed in
subclause (1) of this clause.
(b) Where an employee with twelve months' continuous
service is engaged for part of a qualifying twelve monthly
period as a continuous shift employee, he shall be entitled
to have the period of annual leave to which he is otherwise
entitled increased by that proportion of the additional week
as the number of shifts worked by him at ordinary rates bears
to the full number of such shifts in the qualifying twelve
monthly period.
(7) For the purpose of this clause, "week" means—
(a) In the case of a day employee or shift employee,
the time span in which the 38 ordinary hours of
work would fall, and
(b) In the case of a continuous shift employee, the
time span in which 5 ordinary time rostered shifts
would fall or 7 consecutive days, whichever is the
lesser.
(8) The amounts to be paid hereunder shall be calculated
at the rate prevailing at the time the payment is made.
(9) If any of the holidays prescribed in Clause 16.—
Holidays of this award falls during the employee's period
of annual leave, and is observed on a day which in the case
of that employee would have been an ordinary wotking day
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the employee shall have one extra day added to the period
of annual leave.
(10) This clause shall not apply to casual employees.
(11) (a) An employee who, at the commencement of his
annual leave, has an entitlement to payment for nonattendance on the grounds of personal ill health for not less
than forty hours under the provisions of Clause 23.—Sick
Leave of this award, produces to the employer a certificate
from a qualified medical practitioner that during his annual
leave he was confined to his home or to a hospital for a
period of at least five consecutive days for a reason which,
if he had not been on annual leave, would have entitled him
to payment under the provisions of the said Clause
23.—Sick Leave of this award shall be deemed to be absent
from work through sickness for so much of that period as
he would otherwise have been entitled to payment under that
clause.
(b) An employee to whom paragraph (a) of this subclause
applies shall take the period deemed to be absent through
sickness as annual leave at a time convenient to the
employer but on ordinary pay, without the loading prescribed in paragraph (c) of subclause (2) of this clause.
(12) Where an employee uses annual leave travel
assistance in accordance with Clause 18.—Annual Leave
Travel Assistance of this award.
(a) He shall be paid travelling time of eight hours at
single time for the days on which he travels
notwithstanding that the employee may complete
a shift or part of a shift for that day.
(b) The employer may require an employee proceeding on leave by air to work part of a shift
immediately before proceeding on or returning
from leave, providing air transport scheduled
departure and arrival times allow at least three
hours of work.
(c) An employee proceeding on leave and departing
by road must complete the shift preceding the
approved leave period and must return to site in
time to commence the shift immediately following the approved leave period.
(d) In the case of an employee departing by road the
twenty-four hour period following an employee's
cessation of work is not to be counted as part of
the annual leave period.
(e) In the case of an employee departing by air who
has worked a shift or part of a shift the day he
departs, any further time he would normally have
been rostered to work on that day shall not count
as part of the annual leave period.
(f) If an employee fails to comply with paragraphs (b)
or (c) of this subclause he shall not be entitled to
payment under paragraph (a) of this subclause.
(g) To be entitled to the benefits of this subclause an
employee must take annual leave for a period of
at least one week. For the purposes of this
paragraph leave consists of annual leave, accumulated leisure days and public holidays.
(h) Payment shall not be payable under this subclause
until an employee returns from leave.
18.—Annual Leave Travel Assistance.
(1) Subject to subclause (2) of this clause, an employee
who takes his annual leave, or part thereof in accordance
with subclauses (1) or (2) of Clause 17.—Annual Leave of
this award away from Tfelfer and returns thereto upon the
expiry of such leave:
(a) Shall be entitled to the payment of a sum of money
equivalent to the then current cost of a return air
ticket to Perth in respect to the first 4 months
completed continuous service and for every four
months completed continuous service thereafter.
(b) If married, the employee shall be further entitled
to a sum of money equivalent to the then current
cost of a return air ticket to Perth for his wife and
for each dependent child over three years of age.

(2) (a) An entitlement to annual leave travel assistance
must be taken as soon as practicable after the entitlement
becomes due.
(b) An entitlement to annual leave travel assistance must
be taken prior to the next entitlement becoming due unless
agreement is reached, in writing, with the employer to allow
otherwise.
(3) After 4 months' continuous service, if an employee's
services are terminated for any reason other than misconduct, the employee shall be paid the equivalent to the cuirent
cost of an air ticket to Perth.
(4) Where a worker who has been granted travel
assistance under this subclause in respect of a period of
annual leave fails to resume work with the employer upon
the completion of the leave the employer may deduct from
any moneys due to the worker the cost of such assistance
unless he is satisfied that there were good and sufficient
reasons which prevented the worker from so resuming.
(5) Ticketing and travel arrangements shall be the
responsibility of the employee. Provided that should an
employee who proceeded on leave and travels by air so
request, the employer shall arrange for a ticket voucher for
return to site to be available at the Perth Office of the airline.
(6) The employer may deduct from any moneys due to an
employee the cost of any moneys paid under the provisions
of this clause if the employee fails to resume his contract
of employment after the taking of annual leave.
19.—Bereavement Leave.
An employee, other than a casual employee, shall on the
death within Australia of a wife, husband, father, mother,
brother, sister, child or stepchild, be entitled on notice of
leave without deduction of pay for a period not exceeding
the number of hours worked by the employee in five
ordinary working days.
20.—Long Service Leave.
The Long Service Leave provisions published in Volume
64 of the Western Australian Industrial Gazette at pages 1
to 4 both inclusive shall apply to the employee and
employers upon whom this award is binding except that
Clause 3.—Period of Leave thereof shall be replaced by the
following clause.
Clause 3.—Period of Leave:
(1) The leave to which an employee shall be entitled
or deemed to be entitled shall be as provided in
this subclause.
(2) Subject to the provisions of paragraphs (5) and (6)
of this subclause—
Where an employee has completed at least ten
years' service, the amount of leave shall be—
(a) in respect of each ten years' service completed—thirteen weeks;
(b) in respect of ten years' service completed
after the first ten years—thirteen weeks;
(c) in respect of each seven years' service
completed after the first twenty years—
thirteen weeks;
(d) on the termination of the employee's employment—
(i) by his death; or
(ii) in any circumstances otherwise than by
his employer for serious misconduct;
in respect of the number of years' service
with die employer completed since he last
became entitled to an amount of long service
leave—a proportionate amount on the basis
of thirteen weeks' leave for ten years' service
or as the case may be on the basis of thirteen
weeks' leave for seven years' service.
(e) Notwithstanding the provisions of placitum
(a) of this paragraph and subject to paragraphs (5) and (6) of this subclause an
employee shall be deemed to be entitled to
six weeks leave after completing five yearss

continuous service. Leave taken pursuant to
this subparagraph does not count as service
for long service leave purposes but does not
break the continuity of service.
(3) Subject to the provisions of paragraph (6) of this
subclause, where an employee has completed at least three
years' service, but less than ten years' service since its
commencement and his employment is terminated—
(a) by his death; or
(b) by the employer for any reason other than serious
misconduct; or
(c) by the employee on account of sickness or injury
to the employee or domestic or other pressing
necessity where such sickness or injury or
necessity is of such a nature as to justify or in the
event of a dispute is, in the opinion of the Special
Board of Reference, of such a nature as to justify
such termination;
the amount of the leave shall be such proportion of thirteen
weeks' leave as the number of completed years of such
service bears to ten years.
(4) In the cases to which paragraphs (2)(d) and (3) of this
subclause apply the employee shall be deemed to have been
entitled to and to have commenced leave immediately prior
to such termination.
(5) An employee whose service with an employer
commenced before the 1st June 1979 and whose service
would entitle him to long service leave under this clause
shall be entitled to leave calculated on the following basis—
(a) for each completed year of service commencing
before the 1st June 1979, an amount of leave
calculated on the basis of thirteen weeks' leave for
fifteen years' service; and
(b) for each completed year of service commencing
on or after the 1st June 1979, an amount of leave
calculated on the basis of thirteen weeks' leave for
ten years' service or on the basis of thirteen
weeks' leave for seven years' service as the case
may be.
Provided that such an employee shall not be entitled to
long service leave until his completed years of service entitle
him to thirteen weeks' leave.
(6) An employee to whom paragraphs (2)(d) and (3) of
this subclause apply whose service with an employer
commenced before the 1st June 1979 shall be entitled to an
amount of long service leave calculated on the following
basis—
(a) for each completed year of service commencing
before the 1st June 1979, an amount of leave
calculated on the basis of thirteen weeks' leave for
fifteen years' service; and
(b) for each completed year of service commencing
on or after the 1st June 1979, an amount of leave
calculated on the basis of thirteen weeks' leave for
ten years' service or thirteen weeks' leave for
seven years' service as the case may be.
21.—Long Service Leave Travel Assistance.
(1) An employee shall be entitled to travel assistance for
long service leave under the same terms and conditions as
annual leave travel assistance provided by Clause 18 of this
award except as provided otherwise in this clause.
(2) The entitlement to long service leave travel assistance
shall be on the basis of one fare in respect of each ten years'
service. However an employee may avail himself of that fare
whenever long service leave is taken.
(3) This clause does not apply to an employee who takes
annual leave in conjunction with with long service leave.
22.—Job Stewards.
An accredited job steward shall be entitled to time off
duty without loss of pay for the time reasonably and
necessarily spent on Union business, provided that the
absence from duty is subject to prior arrangement and is
approved by the employer. The approval of the employer
required pursuant to the clause shall not be unreasonably
withheld.
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23.—Safety Boots and Protective Clothing.
(1) Each employee shall be supplied with one pair of
safety boots free of charge at the commencement of his
employment with the employer. If an employee requires a
replacement pair of boots, such replacement will be
provided by the employer upon the presentation of the
unserviceable boots to the employer.
(2) Boilermakers, Greasers, Servicemen, Drillers and
Workshop employees shall, upon their request be issued
with 2 pairs of overalls. Such overalls shall be available for
replacement upon return of worn out overalls. Such overalls
shall be available for replacement upon return of worn out
overalls up to a maximum of 3 pairs per annum.
(3) Rubber gloves shall be provided for employees
handling cyanide, exanthates or corrosive acids.
(4) Suitable protective clothing shall be provided for
employees coming into contact with quick-lime, corrosive
acids or hot slag.
24.—Sick Leave.
(1) (a) An employee (other than a casual employee) who
is unable to attend or remain at his place of employment
during the ordinary hours of work by reason of personal ill
health or injury shall be entitled to payment during such
absence in accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with
the employer.
(c) If in the first or successive years of service with the
employer an employee is absent on the ground of personal
ill health or injury for a period longer than his entitlement
to paid sick leave, payment may be adjusted at the end of
that year of service, or at the time the employee's services
terminate, if before the end of that year of service, to the
extent that the employee has become entitled to further paid
sick leave during that year of service.
(d) For the purposes of this clause a week means an
ordinary working week of 38 hours.
(2) The unused portions of the entitlement to paid sick
leave in any one year shall accumulate from year to year and
subject to this clause may be claimed by the employee if the
absence by reason of personal ill health or injury exceeds
the period for which entitlement has accrued during the year
at the time of the absence. Provided that an employee shall
not be entitled to claim payment for any period exceeding
ten weeks in any one year of service.
(3) To be entitled to payment in accordance with this
clause the employee shall as soon as reasonably practicable
advise the employer of his inability to attend for work, the
nature of his illness or injury and the estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.
(4) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the
employer may reasonably require provided that the employee shall not be required to produce a certificate from a
medical practitioner with respect to absences of two days or
less unless after two such absences in any year of service
the employer requests in writing that the next and
subsequent absences in that year if any, shall be accompanied by such certificate.
(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to an employee who suffers
personal ill health or injury during the time when he is
absent on annual leave and an employee may apply for and
the employer shall grant paid sick leave in place of paid
annual leave.
(b) Application for replacement shall be made within
seven days of resuming work and then only if the employee
was confined to his place of residence or a hospital as a
result of his personal ill health or injury for a period of five
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consecutive days or more and he produces a certificate from
a registered medical practitioner that he was so confined.
Provided that the provisions of this paragraph do not relieve
the employee of the obligation to advise the employer in
accordance with subclause (3) of this clause if he is unable
to attend for work on the working day next following his
annual leave.
(c) Replacement of paid annual leave by paid sick leave
shall not exceed the period of paid sick leave to which the
employee was entitled at the time he proceeded on annual
leave and shall not be made with respect to fractions of a
day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b) and (c) of
this subclause, that portion of the annual leave equivalent
to the paid sick leave is hereby replaced by the paid sick
leave and the replaced annual leave may be taken at another
time mutually agreed to by the employer and the employee
or, failing agreement, shall be added to the employee's next
period of annual leave or, if termination occurs before then,
be paid for in accordance with the provisions of Clause
17.—Annual Leave of this award.
(e) Payment for replaced annual leave shall be at the rate
of wage applicable at the time the leave is subsequently
taken provided that the annual leave loading prescribed in
Clause 17.—Annual Leave of this award shall be deemed
to have been paid with respect to the replaced annual leave.
25.—Redundancy.
(1) An employee shall be deemed to have been made
redundant if his/her services are no longer required by the
employer because he/she has become surplus to requirements on account of technological change or re-organisation
of work or production methods or procedures except if
he/she is offered but does not accept alternative employment
with the employer, whether in his/her then classification or
otherwise.
(2) The employer shall give one month's notice to the
Union of which an employee is a member if it is intended
to terminate the services of such employee on the ground
that he/she is redundant
(3) In the event that an employee is made redundant
pursuant to subclauses (1) and (2) of this clause he/she shall
at termination be paid the equivalent of five weeks' ordinary
pay plus two additional week's ordinary pay for each
completed year of service.
(4) Any dispute over whether an employee should be
entitled to redundancy pay shall be referred to the
Commission for hearing and determination.
(5) This clause does not affect the right of the employer
to dismiss an employee for misconduct or unsatisfactory
service.
(6) This clause shall not apply to casual employees.
26.—Stand-Down (In Pit) Due to Inclement Weather.
If an employee in the pit is stood down due to cyclone
or inclement weather he/she shall be entitled to eight
ordinary hours pay. However, if the employee has commenced work and is subsequently stood down he/she shall
be paid for the whole of the period he/she would otherwise
have worked.
This clause shall not apply to casual employees.
27.—Right of Entry.
A duly accredited official of a union party to this award
shall have the right to enter the employer's premises, but
shall not without the permission of the employer interview
workers during their working hours.
28.—Definitions.
(1) Mine Employees
Requirements for the respective Levels 1-6 are as outlined
in the documentation presented to the Commission on 23
August 1991 and as recorded in the Commission's file No.
1357 of 1990 (R2).
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(2) Mill Employees
Requirements for the respective Levels 1-6 are as outlined
in the documentation presented to the Commission on 23
August 1990 and as recorded in the Commission's file No.
1357 of 1990 (R2).
(3) Laboratory Employees
Requirements for the respective Levels 1 to 4 are as
outlined in the documentation presented to the Commission
on the 2nd of July 1992 and as recorded in the Commission's
Application File No. 656 of 1992.
(4) Metallurgical Laboratory Employees
Requirements for the respective Levels 1 and 2 are as
outlined in the documentation presented to the Commission
on 23 August 1990 and as recorded in the Commission's file
No. 1357 of 1990 (R2).
(5) Warehouse Employees
Requirements for the respective Levels 1 to 3 are as
outlined in the documentation presented to the Commission
on the 2nd of July 1992 and as recorded in the Commission's
Application File No. 656 of 1992.
(6) "Metal Tradesperson—Level 1" shall mean an
employee who is employed as a Metal Tradesperson who is
capable of performing all work covered in the relevant
current W.A. Trades syllabus for the trade and does perform
all the work that is required of him/her within that trade.
(7) "Metal Tradesperson—Level 2" shall mean a Metal
Tradesperson Level 1 who in addition has completed the
relevant training outlined in the documentation presented to
the Commission on 1 June 1993 and as recorded in the
Commission's file No. 372 of 1993.
(8) "Metal Tradesperson—Level 3" shall mean a Metal
Tradesperson Level 2 who in addition has completed the
relevant training outlined in the documentation presented to
the Commission on 1 June 1993 and as recorded in the
Commission's file No. 372 of 1993.
(9) "Metal Tradesperson—Level 4" shall mean a Metal
Tradesperson Level 3 who in addition has completed the
relevant training outlined in the documentation presented to
the Commission on 1 June 1993 and as recorded in the
Commission's file No. 372 of 1993.
(10) "Electrical Tradesperson—Level 1" shall mean an
employee who is employed as an Electrical Tradesperson
who is capable of performing all work covered in the
relevant current W.A. Trades syllabus for the trade and does
perform all the work that is required of him/her within that
trade.
(11) "Electrical Tradesperson—Level 2" shall mean an
Electrical Tradesperson Level 1 who in addition has
completed the relevant training outlined in the documentation presented to the Commission on 31 August 1993 and
as recorded in the Commission's file No. 963 of 1993.
(12) "Electrical Tradesperson—Level 3" shall mean an
Electrical Tradesperson Level 2 who has completed the
relevant training outlined in the documentation presented to
the Commission on 31 August 1993 and as recorded in the
Commission's file No. 963 of 1993.
(13) "Electrical Tradesperson—Level 4" shall mean an
Electrical Tradesperson Level 3 who has completed the
relevant training outlined in the documentation presented to
the Commission on 31 August 1993 and as recorded in the
Commission's file No. 963 of 1993.
(14) Metal Employee
"Grade M0" means a new employee on probation in the
first three months of employment progressing to achieve Ml
skills.
"Grade Ml" means an employee who has passed the
agreed training with respect to hand skills 1, computer skills,
location skills 1.
"Grade M2" means an employee appointed as such who
has passed the agreed training with respect to hand skills 2,
location skills 2.
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(15) Electrical Employees
"Grade E0" means a new employee on probation in the
first three months of employment progressing to achieve El
skills.
"Grade El" means an employee who has passed the
agreed training with respect to hand skills 1, computer skills,
location skills 1.
"Grade E2" means an employee appointed as such who
has passed the agreed training with respect to hand skills 2,
locations skills 2.
(16) (a) Casual employee—shall mean an employee
engaged and paid by the hour provided that the minimum
engagement shall be for not less than 8 hours on any one day.
A casual employee shall not be employed continuously for
more than one month.
(b) A casual employee shall not be entitled to the
provisions of Clauses 16.—Holidays, 17.—Annual Leave,
19.—Bereavement Leave, 24.—Sick Leave, 25.—Redundancy, 26.—Stand-Downs (In Pit) Due to Inclement
Weather of this award.
(17) Town Employees
Requirements for the respective levels 1 to 3 are as
outlined in the documentation presented to the Commission
on the 2nd of July 1992 and as recorded in the Commission's
Application File No. 656 of 1992.
(18) Geology Field Assistants
Requirements for the respective Levels 1-4 are as outlined
in the documentation presented to the Commission on the
9th of September 1993 and as recorded in the Commission's
File No. 1142 of 1993.
29.—Weekend Availability Allowance.
(1) Where a worker keeps himself available on a Saturday
in the case that he may be called out in order to support the
maintaining of the continuous process operations he shall be
entitled to be paid an equivalent of 4 hours' payment at
ordinary time rates.
(2) Where a worker keeps himself available on a Sunday
in the case that he may be called out in order to support the
maintaining of the continuous process operations he shall be
entitled to be paid an equivalent of 8 hours payment at
ordinary time rates.
(3) Any entitlements for payments for callouts that
actually occur during a period that a worker is keeping
himself available shall be in addition to any entitlements
under this clause.
30.—Grievance and Disputes Procedure.
Grievance or disputes shall be dealt with in accordance
with the following:
(1) In the event of a grievance or dispute arising at
work an employee shall first raise it with his
foreman or supervisor. At the employee's option
the appropriate shop steward may also be present
(2) Any matter which has been fully discussed
between an employee or employees and the
foreman or supervisor and is still in dispute shall
be referred to the shop steward concerned.
(3) Notwithstanding paragraph (9) hereof, an employee may refer the matter directly to the shop
steward.
(4) The shop steward shall then discuss the matter
with the foreman or supervisor concerned.
(5) If the matter remains unresolved, the shop steward
shall discuss it with the appropriate superintendent.
(6) If unresolved at this level the shop steward shall
consult with the Resident Manager or other
nominated officer.
(7) If the matter remains unresolved the shop steward
shall inform the organiser of the Union, or other
appropriate official of the Union concerned, of the
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nature of the issue in dispute and discussions shall
then be held between a representative of the
Confederation of Western Australian Industry and
the Union official and/or delegate(s).
(8) If agreement has not been reached the matter shall
be referred to the Western Australian Industrial
Relations Commission for resolution.
(9) While the above procedure is being followed work
shall continue normally without interruption and
all the parties will use their best endeavours to
ensure that continuation.
(10) No party shall be prejudiced as to final settlement
by a continuance of work in accordance with
paragraph (9) hereof.
31.—Maternity Leave.
(1) Eligibility for Maternity Leave
An employee who becomes pregnant shall, upon production to her employer of a certificate from a duly qualified
medical practitioner stating the presumed date of her
confinement, be entitled to maternity leave provided that she
has had not less than 12 months' continuous service with
that employer immediately preceding the date upon which
she proceeds upon such leave.
For the purposes of this clause:
(a) An employee shall include a part-time employee
but shall not include an employee engaged upon
casual or seasonal work.
(b) Maternity leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave
(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from 12 to 52 weeks and shall include a period
of six weeks' compulsory leave to be taken
immediately before the presumed date of confinement and a period of six weeks' compulsory leave
to be taken immediately following confinement.
(b) An employee shall, not less than 10 weeks prior
to the presumed date of confinement, give notice
in writing to her employer stating the presumed
date of confinement.
(c) An employee shall give not less than four weeks'
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) An employee shall not be in breach of this order
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe Job
Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to die employee
make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it
practicable, be transferred to a safe job at the rate and on the
conditions attaching to that job until the commencement of
maternity leave.
If the transfer to a safe job is not practicable, the employee
may, or the employer may require the employee to, tie
leave for such period as is certified necessary by a duly
qualified medical practitioner. Such leave shall be treated
as maternity leave for the purposes of subclauses (7), (8),
(9) and (10) hereof.
(4) Variation of Period of Maternity Leave
(a) Provided the addition does not extend the maternity leave beyond 52 weeks, the period may be
lengthened once only, save with the agreement of
the employer, by the employee giving not less
than 14 days' notice in writing stating the period
by which the leave is to be lengthened.
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(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving
not less than 14 days' notice in writing stating the
period by which the leave is to be shortened.
(5) Cancellation of Maternity Leave
(a) Maternity leave, applied for but not commenced,
shall be cancelled when the pregnancy of a
employee terminates other than by the birth of a
living child.
(b) Where the pregnancy of an employee then on
maternity leave terminates other than by the birth
of a living child, it shall be the right of the
employee to resume work at a time nominated by
the employer which shall not exceed four weeks
from the date of notice in writing by the employee
to the employer that she desires to resume work.
(6) Special Maternity Leave and Sick Leave
(a) Where tire pregnancy of an employee not then on
maternity leave terminates after 28 weeks other
than by the birth of a living child then—
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity
leave) as a duly qualified medical practitioner certifies as necessary before her return to
work, or
(ii) for illness other than the normal consequences of confinement she shall be entitled,
either in lieu of or in addition to special
maternity leave, to such paid sick leave as to
which she is then entitled and which a duly
qualified medical practitioner certifies as
necessary before her return to work.
(b) Where an employee not then on maternity leave
suffers illness related to her pregnancy, she may
take such paid sick leave as to which she is then
entitled and such further unpaid leave (to be
known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity
leave and maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) An employee returning to work after the completion of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause (3),
to the position she held immediately before such
transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which she
is capable of performing, she shall be entitled to
a position as nearly comparable in status and
salary or wage to that of her former position.
(7) Maternity Leave and Other Leave Entitlements
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks:
(a) An employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part thereof to which she
is then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service
leave), shall not be available to an employee
during her absence on maternity leave.
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(8) Effect of Maternity Leave on Employment
Notwithstanding any award, or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any
purpose of the award.
(9) Termination of Employment
(a) An employee on maternity leave may terminate
her employment at any time during the period of
leave by notice given in accordance with this
award.
(b) An employer shall not terminate the employment
of an employee on the ground of her pregnancy or
of her absence on maternity leave, but otherwise
the rights of an employer in relation to termination
of employment are not hereby affected.
(10) Return to Work After Maternity Leave
(a) An employee shall confirm her intention of
returning to her work by notice in writing to the
employer given not less than four weeks prior to
the expiration of her period of maternity leave.
(b) An employee, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or, in the case of
an employee who was transferred to a safe job
pursuant to subclause (3), to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.
(11) Replacement Employees
(a) A replacement employee is an employee specifically engaged as a result of an employee proceeding on maternity leave.
(b) Before an employer engages a replacement employee under this subclause, the employer shall
inform that person of the temporary nature of the
employment and of the rights of the employee
who is being replaced.
(c) Before an employer engages a person to replace
an employee temporarily promoted or transfeired
in order to replace an employee exercising her
rights under this clause, the employer shall inform
that person of the temporary nature of the
promotion or transfer and of the rights of the
employee who is being replaced.
(d) Providing that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement employee.
(e) A replacement employee shall not be entitled to
any of the rights conferred by this clause except
where her employment continues beyond die 12
months qualifying period.
32.—Payment of Wages.
(1) The employer shall pay the appropriate wages and
entitlements under this award at periods that are agreed
between the employer and an employee and the relevant
Union.
(2) An employee's wages and entitlements may be paid
by cheque or by direct transfer into a bank or other
recognised financial institution account
33.—^Training.
(1) The parties to this award recognise that in order to
increase efficiency, productivity and international competitiveness of industry, a greater commitment to training and
skill development is required. Accordingly, the parties
commit themselves to:
(a) developing a more highly skilled and flexible
workforce;
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(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and
(c) removing barriers to the utilisation of skills
acquired.
(2) Following proper consultation with the on-site
restructuring committees established as agreed by the parties
in the first stage of structural efficiency, the employer shall
develop a training programme consistent with—
(a) the current and future skill needs of the enterprise;
(b) the size, structure and nature of the operations of
the enterprise;
(c) the need to develop vocational skills relevant to
the enterprise and the metal and engineering
industry through courses conducted by accredited
educational institutions and providers.
(3) The consultation shall involve consideration of—
(a) formulation of a training programme and availability of training courses and career opportunities
to employees;
(b) dissemination of information on the training
programme and availability of training courses
and career opportunities to employees;
(c) the recommending of individual employees for
training and reclassification;
(d) monitoring and advising management and employees regarding the on-going effectiveness of
the training.
(4) (a) Where, as a result of consultation with the
employee concerned, it is agreed that additional training in
accordance with the programme developed pursuant to
paragraph (b) hereof should be undertaken by an employee,
that training may be undertaken either on or off the job but
shall be at Tfclfer and if the training is undertaken during
ordinary working hours, the employee concerned shall not
suffer any loss of pay. The employer shall not unreasonably
withhold such paid training leave.
(b) Any costs associated with standard fees for prescribed
courses and prescribed textbooks (excluding those textbooks
which are available in the employer's technical library)
incurred with the undertaking of training shall be reimbursed
by the employer upon production of evidence of such
expenditure.
(5) Any disputes arising in relation to subclauses (2) and
(3) hereof shall be subject to the provisions of Clause
30.—Grievance and Disputes Procedure of this award.
34.—Fixed Term Employees.
(1) Employees may be engaged for a period of not longer
than six months on a fixed term contract.
Upon engagement, fixed term employees shall be
provided with:
(a) A letter of appointment stating:
(i) date of commencement
(ii) date of completion
(iii) the classification initially applicable.
(2) Fixed term employees shall not be entitled to the
provisions of Clause 25.—Redundancy.
(3) The provisions of Clause 11.—Contract of Service
shall apply to fixed term employees except that fixed term
contracts shall expire on their date of completion or may be
terminated in accordance with those provisions during their
term.
Schedule A—Parties to the Award.
Union Parties to the Award
Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian Branch)
Australian Workers' Union, West Australian Branch,
Industrial Union of Workers—The
Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian
Branch—The

Metals and Engineering Workers' Union—Western Australian Branch
Employer Party to the Award
Newcrest Mining Limited

PROMOTION APPEALSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PAB No. 6 of 1994.
Between:
D. Weerakody
Recommended Applicant
and
R. Hamilton
Appellant.
BEFORE THE PROMOTIONS APPEAL BOARD
The 12th day of May, 1994.
Position: Signal Systems Engineer, RPOA Level 6, Freight
Operations Division (Electrical Systems) Westrail Centre.
Appearances: Mr A. Hassell appeared for the Recommended Applicant.
Mr A. Fiorentino appeared for the Appellant.
Reasons for Decision.
THE COMMISSIONER: This was an appeal by Mr R.
Hamilton against the recommendation that Mr D.
Weerakody be promoted to the newly created position of
Signal Systems Engineer—Level 6 by Westrail.
The task of the Promotions Appeal Board is, in essence,
the same as that which faced the initial selection panel
convened by the employing authority. It is to identify which
officer has die better claim to promotion to the vacant office.
The onus in these appeal proceedings rests upon the
Appellant who, if he is to succeed, must convince the Board
that he has a better claim to the promotion than has the
Recommended Applicant; an equal claim is not sufficient
to overturn a recommendation.
This matter was complicated by an oversight in the
advertising process which resulted in Mr Fiorentino seeking
to have the Recommended Applicant declared ineligible for
appointment. The objection raised has the status of a "legal
technicality" and it arises so frequently in Westrail matters
as to have become almost a "chestnut". Action taken by the
Human Resources Manager in 1991 and 1992, in response
to concerns expressed by a Board Chairman, has clearly not
caused the problem to go away.
There are numerous positions within Westrail, and indeed
other agencies, which have an essential requirement for an
incumbent to hold a driver's licence, or in this case a "CE
Safeworking" qualification. These are mandatory requirements, but it is clear that they have no effect on the quality
of performance of an officer in the particular vacant
position. Westrail has adopted the sensible approach of
making selections in accordance with the criteria which are
relevant to the duties of the position and then withholding
confirmation of an appointment until the mandatory licences
are obtained. Each advertisement should carry a note
explaining that policy to potential applicants. By oversight
that was not done on this occasion.
The Board accepts the assurance of the recommending
officer that all engineers in Westrail with any possible
claims to this vacancy did indeed apply for the post. It would
be a travesty in our view if the position was awarded to a
less able applicant on the basis that the other candidate did
not possess an easily obtainable certificate at time of
interview; a certificate which would be required only if he
was the selected applicant.

Tbming to the real issues before us, it is clear that both
parties are well qualified in their special field and either
would be able to fill the role. The Appellant has a real
difficulty with oral communication which no doubt caused
him to opine that he had not impressed the interview panel.
There are agencies available to which he might turn for
special assistance in this area. At present it seems that
leadership and direction of a working team would be
inhibited by this difficulty in clear communication.
He is at an advantage in regard to computer skills, but in
no other area of the criteria can he match the claims of Mr
Weerakody. Absent a demonstration of a better claim than
the Recommended Applicant there can be only one outcome
of the appeal. It is the decision of the Board that this appeal
must be dismissed.
Order.
That the appeal be and is hereby dismissed and that the
recommendation to appoint Mr D. Weerakody to the
position of Signal Systems Engineer, RPOA Level 6,
Freight Operations Division (Electrical Systems) Westrail
Centre be and is hereby confirmed.
(Sgd.) J.A. NEGUS,
[L.S.]
Promotions Appeal Board.

RAILWAYS CLASSIFICATION
BOARD—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
West Australian Railways Officers
Union
and
The Western Australian Government Railways
Commission.
No. RGB CR 4 of 1993.
RAILWAYS CLASSIFICATION BOARD.
25 May 1994.
Order.
WHEREAS the Railways Classification Board (the Board)
has before it a Memorandum of Matters for Hearing and
Determination (the Memorandum), dated 17 January 1994,
as amended by order of the Board on 18 March 1994; and
Whereas the matter identified in the aforementioned
Memorandum, as amended, has been listed for hearing on
26 May 1994 at 10.30 in the forenoon; and
Whereas the applicant Union has by facsimile transmission made application for leave to withdraw the claims
identified in the Memorandum, as amended; and
Whereas the respondent employer does not consent to the
application for withdrawal, but in the alternative makes
application for the hearing to be adjourned until such time
as it is able to take advice upon the implications of a
withdrawal;
And whereas the majority of the Board members being
satisfied that—
(a) neither party wishes to proceed to hearing on
26 May 1994; and
(b) neither party will suffer any prejudice should the
matter not proceed to hearing as presently scheduled; and
(c) the respondent may suffer a prejudice if not
provided with a reasonable opportunity to take
advice upon the application for withdrawal;

Now therefore, the Board, pursuant to the powers
conferred on it under the Industrial Relations Act 1979,
hereby orders—
That the hearing date for matter RGB CR 4 of 1993,
scheduled for 26 May 1994, be and is hereby vacated;
and
That the hearing of matter RGB CR 4 of 1993 be and
and is hereby adjourned sine die.
(Sgd.) C.B. PARKS,
[L.S.]
Chairman, Railways Classification Board.

APPLICATION No. 570 of 1994.
NOTICE is given of an application by The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch to the Full Bench for an alteration to Rule 4—^Eligibility
for Membership.
The current rule is set out below, and the proposed new
rule 4 follows—
4. Eligibility for Membership.
(1) The Union shall consist of an unlimited number
of persons who are employed or who are usually
employed in or in connection with any of the
following industries or callings, within the State
of Western Australia:—
(a) The manufacture, preparation or processing
of butter, casein; cheese; ice cream; milk or
yoghurt.
(b) The manufacture or preparation of lacquer,
of white lead; red lead; zinc or any other
paints; of varnish and of synthetic resins or
moulding powders (except those used in the
manufacture of fibrous plaster).
(c) The manufacture of plastics and fibreglass or
substitutes therefor (excepting those used in
the printing industry) or goods (excepting
furniture) made therefrom or goods (excepting furniture) in the manufacture of which
plastics or fibreglass or substitutes therefor
are used; photographic supplies or materials;
records; films; rolls; tapes; or any such like
article used for reproducing purposes; floor
tiles (excluding porcelain, ceramic and cement tiles): linoleum; stramit board, wall
board (excepting fibrous plaster board or
asbestos).
(d) The manufacture, preparation, processing or
treatment of coated abrasives, calico, canvas,
hessian, jute or stockinet bags; blinds;
brooms; brushes; candles; cork or cork
products; cotton, felt or felt products; glycerine; insulation material including slagwool;
pyrotechnics; rope; soap; soda; tarpaulins,
tents; tobacco or tobacco products; twine;
typewriter ribbons.
(e) Photography except workers employed in
motion picture production and film processing connected therewith.
(f) Deleted.
(g) Ambulance and first aid attendants; home
care aides (aged, destitute or disabled persons); kindergarten aides; animal welfare
officers or workers; dancing instructors;
house mistresses, masters and supervisors
(excluding teachers—qualified or otherwise); domestic staff, groundsmen, gardeners

and yardmen of convents, denominational
schools, teachers' residentials, student residentials, colleges (excluding agricultural
college and school hostels); parking attendants (excluding municipal employees); persons engaged in the sanding or treating of
flooring; undertakers' assistants.
(h) Marine yard employees; rag pickers, flock or
cotton waste makers; wharf, jetty or ship's
watchmen; wine saloon employees; wool
scouring or fellmongery employees.
(i) The drying and refining of salt; the handling
of scrap metals; or wrecking or dismantling
of plant or machinery for scrap salvage;
reclamation of drums.
(j) The making, manufacturing or repairing
(including any process incidental to such
making, manufacturing or repairing) of saddles, harness of all descriptions for horses
and other animals, whip thongs, machine
belting, trunks, portmanteaux and bags, suit
and attache cases, canvas and leather sporting
goods, ladies' handbags, wallets and purses
and all other articles or things made of
canvas, fibre, leather, plastic, vulcanite or of
any substitute material for any of the foregoing materials (other than boots, shoes, sandals and slippers). The term making, manufacturing or repairing shall include such
articles or portion of such articles as are made
in metal or wood, including metal or wooden
frames, comers or handles.
(k) Tanning and leather dressing; handling,
bagging or grinding of bark; the manufacture
of bark and other tanning extracts; the
manufacture of glue, gelatine, agar agar and
adhesives; the washing or treatment of
animal hair with tanning, dressing, dyeing or
other treatment of furs and other skins.
(1) Mounters, setters, chainmakers, swivelmakers, belt ring makers, repairers, ring
makers, polishers, lappers, melters, refiners,
bracelet and bangle makers, stampers, silversmiths, spinners, goldsmiths, gilders, chasers, engravers; watch, clock, clockwork,
electric and spring dial clock makers, repairers, attendants and winders; jewellers' tool
makers and optical technicians, lapidaries'
spectacle makers, makers and renovators of
electroplated ware (when working for jewellers or watchmakers), metal badge makers,
jewel case makers, and all persons engaged
wholly or partly in manufacturing or repairing jewellery, watches and clocks in any of
the above branches.
(m) The production (by total environmental
methods) of game and poultry.
Provided that no person employed in the
foregoing industries in the capacity of clerk,
storeman, packer, despatch hand, or member
of the sales staff shall be eligible for
membership.
Provided further that no person employed
in any of the industries or callings mentioned
in paragraphs (a)—(m) of this rule shall be
eligible for membership by reason only of
being employed in work of such kind as
would; if he had been so employed on the
12th day of February, 1957, have made him
eligible for membership of any of the
following industrial unions of workers,
viz:—
Amalgamated Metal Workers' Union of
Western Australia.
Australasian Society of Engineers Industrial Union of Workers,
Western Australian Branch
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Transport Workers' Union of Australia,
Industrial Union of Workers, Westem Australian Branch
The Federated Engine Drivers' and
Firemen's Union of Workers of
Western Australia
Australian Workers' Union, West Australian Branch, Industrial Union of
Workers
The Breweries and Bottle-Yards Employees' Industrial Union of Workers of Western Australia
The United Furniture Trades Industrial
Union of Workers, WA
The Operative Painters and Decorators
Union of Australia, Western Australian Branch, Union of Workers
The Food Preservers' Union of Western
Australia, Union of Workers
Printing and Kindred Industries Union,
Western Australian Branch, Industrial Union of Workers
The West Australian Shop Assistants
and Warehouse Employees' Industrial Union of Workers, Perth
The West Australian Clothing and Allied Trades Industrial Union of
Workers, Perth
The Civil Service Association of Westem Australia Incorporated
The Plumbers and Gas Fitters Employees' Union of Australia, West Australian Branch, Industrial Union of
Workers
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
The Boot Trade of Western Australia,
Union of Workers, Perth
West Australian Amalgamated Society
of Railway Employees' Union of
Workers
The Royal Australian Nursing Federation (Western Australian Branch)
Industrial Union of Workers, Perth
AND in addition the Union shall consist of
an unlimited number of persons who are
employed by the St John Ambulance Association for the purpose of operating first aid
and/or ambulance services, and who hold a
first aid certificate as a necessary condition
of that employment.
(n) The artificial fertiliser industry, and/or the
production of acids for commercial purposes;
and/or in connection with any bonemill,
animal manure, phosphate, superphosphate,
compost, bird manure, fish fertiliser, seaweed, lime or other mineral processing,
and/or
(o) Other chemical industries including potash,
arsenical-compound, alumina, sodium, sodium-sulphate, salt petre, antimony-ore,
woodmeal, borax, potassium-chloride, potash-muriate, potassium-nitrate, ammoniumnitrate,
golden-sulphide-of-antimony,
sulphate-of-iron, trisodium-phosphate, didalcic-phosphate, formalin, phosphoric-acid,
acetic-acid, muriatic-acid, sulphorous-acid,
puritic-acid, lime-sulphur, hypo-sulphite-ofsoda, limil, caustic-soda, sulphate-of-copper,
carbon-tetra-chloride, black-hypo, derrisproducts, mineral wool, manganese-sulphate,
agresan, copper-carbonate, copper-oxy-chloride, carbon-bi-sulphide, nicotine-sulphate,
copper-sulphate, arsenate of lead, arsenateof-calcium alunite, glauconite, silicia-products, alkali-chlorites, chlorine, soluble-alkali
silicates, stannic-chloride, hydrochloric-acid,

(p)
(q)
(r)
(s)

(t)

(u)

(v)
(w)
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sulphuric-acid, nitric acid, arsenic pentoxide,
arsenic-acid,
phenol-processing,
betanaphthol, ammonium-chloride, ammoniumsulphate, ether-andethyl-chloride, calcium,
aluminium and—zinc-sterrates, phthallicanhydride, sodium-bi-sulphite, sodium arsenate, lactic-acid, sulphanilamide, phosphatecompounds, sulphur dioxide, carbon-dioxide, carbolic-acid, formaldehyde, fungicides, insecticides, veterinary medicines,
synthetic hormones, solvents, power alcohol,
alkali, synthetic ammonia, bleaching powder
or liquid, liquid cattle dips, stock-licks,
marking fluid, speddo, milk oil fluid, branding liquid, tricalos, stock food, itch fluid, foot
rot paste, blowfly repellant, molasses, manufacture or processing, but excluding pharmaceutical or food processing works, in Westem Australia, excluding that portion of the
State comprised within the Kimberley Land
Division.
Provided that no person employed in any
of the industries mentioned in paragraphs (n)
and (o) of this Rule shall be eligible for
membership if he is eligible to be a member
of the—
(i) Transport Workers' Union of Australia,
Industrial Union of Workers, Western
Australian Branch
(ii) Australian Workers' Union, West Australian Branch, Industrial Union of
Workers
(iii) The Western Australian Carpenters and
Joiners, Bricklayers and Stoneworkers
Industrial Union of Workers; or
(iv) Any other Union registered under the
provisions of the Industrial Arbitration
Act 1979 in accordance with the Constitution of any such Union as registered
on the 8th day of May, 1946.
The making of aerated waters, fruit juices
and cordials.
The occupation of teachers' aides,
Assistants employed by the Public Health
Department in community health work,
Persons employed by the Slow Learning
Children's Group of Western Australia (Inc.)
in the calling of the training and care of
intellectually or physically handicapped people as represented by the classifications of
Cottage Parent or Social Trainer or similar
classifications however called.
Persons employed in community health work
by non-Govemment Aboriginal Agencies
other than persons who work in a professional, administrative or clerical capacity,
and other than registered nurses, but not
excluding enrolled nurses.
Persons employed in child minding centres;
day nurseries; pre-school centres; health or
physical culture studios other than registered
nurses, but not excluding enrolled nurses,
The occupation of Enrolled Nurse,
(i) The industries of animal welfare, animal
care, animal breeding or animal homes.
(ii) Veterinary surgeons or veterinary
nurses employed in veterinary clinics or
hospitals.
(iii) Persons employed in animal, marine or
wild life establishments.
Provided that no person employed in
any of the industries or callings mentioned in subclause 4(l)(w) shall be
eligible for membership if hey are
persons employed by a public authority,

persons employed in a clerical capacity,
or persons employed under and within
the Public Service Act 1978 as
amended.
(2) In addition to the foregoing, the Union shall
consist of an unlimited number of persons who are
employed, or who are usually employed:
(a) By the West Australian Government in the
Department of Water Supply, Sewerage and
Drainage and the Metropolitan Water Supply, Sewerage and Drainage Board.
(b) In or in connection with the industries of
laundries, diycleaning and/or linen repair
including but not limited to tradesperson
drycleaners, receivers and despatchers,
cleaners, repairers, spotters, pressers, hand
ironers, wet cleaners, steam air-finishers,
examiners of garments, assemblers of garments, sorters of garments, washing machine
operators and laundry hands throughout the
state of Western Australia.
Provided that no person shall be eligible
for membership by reason only of being
employed in work of such kind as would if
he had been so employed on the twenty
seventh day of October 1992 made him
eligible for membership of the Transport
Workers' Union Western Australian Branch,
Industrial Union of Workers."
(c) In or in connection with the following
callings or industries:
The callings of Bakers (hand or machine),
Pastrycooks, Confectioners, Apprentices and
all others engaged in the manufacture, preparation, handling or processing of bread,
pastry and confectionery.
Provided that no person shall be eligible
for membership by reason only of being
employed in work of such kind as would if
he had been so employed on the sixteenth day
of August, 1967, have made him eligible for
membership of any of the following industrial union of workers, viz:—
The Transport Workers' Union of Australia, Industrial Union of Workers,
West Australian Branch;
The West Australian Shop Assistants
and Warehouse Employees' Union
of Workers;
The Food Preservers' Union of Western
Australia, Union of Workers.
(3) In addition to the foregoing, the Union may admit
to membership any person who is employed, or
who is usually employed, in any hospital in the
State of Western Australia other than persons
being trained as nurses in registered training
schools or persons who are employed as nurses
and who are registered or are entitled to be
registered under the Nurses' Registration Act
1922, or the Health Act 1911-1923; provided that
this exclusion shall not be deemed to include
enrolled nurses or pupils undergoing training as
enroUed nurses; provided that the word "Hospital" shall not be deemed to be a hospital for die
insane within the meaning of the Lunacy Act
1901-1920 so far as nurses (attendants) are
concerned and provided further that no person
shall be eligible for membership of this Union
who, except as hereinafter provided, is a member
or is eligible for membership of any of the
following Unions:
The Metropolitan and South-Westem
Federated Engine Drivers and Firemen's Union of Workers of Western
Australia;

Western Australian Amalgamated Society of Carpenters and Joiners' Association of Workers;
The West Australian Plumbers and
Sheet Metal Workers' Industrial
Union of Workers, Perth;
The West Australian Plumbers and
Sheet Metal Workers' Industrial
Union of Workers (Fremantle
Branch);
Amalgamated Engineering Union of
Workers, Kalgoorlie Branch;
Eastern Goldfields Federated Engine
Drivers and Firemen's Union of
Workers of Western Australia;
The Federated Engine Drivers and Firemen's Association of Australasia
West Australian Branch Association
of Workers;
Nothing herein contained shall deprive the
Union of the exclusive right to admit to membership any person now or hereafter employed as a
boiler attendant, carpenter, electrician, bricklayer
or plumber at any hospital at which at the 1st
September, 1947 any member of the Hospital
Employees' Industrial Union of Workers, WA
Coastal Branch, or the Hospital and Asylum
Employees' Industrial Union of Workers, Eastern
Goldfields Branch, was employed in all or any of
such avocations.
In addition the following persons shall be
eligible for membership.
Persons, employed in or in connection with the
training or care of elderly or mentally, intellectually or physically handicapped people other than
in hospitals or by the State Government. This
sub-rule shall not extend to nurses registered on
any register of the Nurses' Board of Western
Australia, other than enrolled nurses.
For the purposes of this rule, the term "hospital" shall include—
(a) Establishments which, by virtue of their
occupants, qualify for the payment of a
personal care subsidy or are otherwise subsidised under the provisions of the Aged or
Disabled Persons Homes Act 1954-1974.
(b) Establishments licensed and subsidised
under the provisions of the Mental Health
Act.
(c) Establishments known as Princess Margaret
Hospital for Children, Sir James Mitchell
Spastic Centre, N'Gal-a Mothercraft Training Centre, The Braille Hospital, Hawkevale,
Nadezda, Homes of Peace, or other establishments of the same or like nature as the
foregoing.
The provisions of this subrule shall not apply
to:
(a) Persons who work in Professional, Administrative and Clerical capacities;
(b) Persons employed in any classification
which, at the 1st day of July, 1982, was
covered by an award or a deemed consent
award to which the Hospital Salaried Officers' Association of Western Australia
(Union of Workers) was a party.
(4) In addition to the foregoing, the Union shall
consist of an unlimited number of persons who are
employed or who are usually employed in or in
connection with any of the following industries or
callings, within the State of Western Australia:—
(a) Cleaner, caretaker, lift attendant, window
cleaner, watchman, charwoman, usher, door
keeper, gate keeper, porter, janitor, day or
night patrolman, security officer, attendant in
ladies' retiring rooms, and attendant in
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libraries, art galleries, museums, and car
parks; the following classifications of persons employed on the Governor's establishment, or by a public authority or postsecondary education institution, as defined in
the Industrial Relations Act 1979, other than
persons employed pursuant to an award to
which, at 1st January 1989, the Australian
Workers' Union, West Australian Branch,
Industrial Union of Workers was a party;
gardener, gardener's labourer, maintenance
man (other than tradespersons), maintenance
labourer, groundsman, power mower operator, tractor mower operator, leading hand and
home economics assistant; the following
classifications of persons employed in National Parks, Marine Parks, Recreation
Camps and Zoological Gardens; keeper,
gardener, gardener's labourer, maintenance
man, maintenance labourer, groundsman,
warden, aquarist and ranger, the classification of ranger employed in Parks (other than
those administered by the Rottnest Island
Authority, the State Planning Commission or
by a Local Government Authority). (Provided that the term gardener shall include
horticulturist).
(b) Provided that no person who would be
eligible for membership pursuant to subrule
(4)(a) and who is eligible to be a member of
an industrial union of workers in accordance
with the rules of such union as constituted
and duly registered under the Industrial
Arbitration Act 1912, as at the first day of
September, 1932 shall be admitted as a
member of this Union but a person employed
in any of the callings mentioned in subrule
(4)(a) hereof by a contractor engaged in the
industry or industries in connection with
which this union is registered shall, notwithstanding the foregoing, be eligible for membership of this union.
(5) In addition to the foregoing, the following persons
shall be eligible for membership:
(a) Any graduate of a University or College of
Advanced Education, or Child Care Certificate Course or equivalent who—
(i) holds a certificate, diploma or degree
specialising in early childhood care
and/or education; and
(ii) is or usually is actively engaged in
teaching and/or caring for children
under the age of six years.
(b) Any teacher with qualifications equivalent to
that outlined in paragraph (a) of subrule (5)
hereof, approved by the Australian Early
Childhood Association and who is or usually
is actively engaged in teaching children
under the age of six years.
(c) Any teacher who holds a certificate of a
Tfcachers' Training College approved by the
Australian Early Childhood Association and
who is or usually is actively engaged in
teaching children under the age of six years.
(d) Any other graduate of a course in early
childhood education at a University or
College of Advanced Education who it is
considered would assist the union to attain its
objectives. The nomination of such a proposed member shall be proposed and seconded by two financial members of the
Union and shall be submitted in writing to
the Executive and, if unanimously approved,
submitted in writing to a general meeting of
the Union for ratification.
(e) Provided that no person who would be
eligible for membership pursuant to subrule
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(5) and who is, or who is eligible to be, a
member of the Independent Schools Salaried
Officers' Association of Western Australia,
Industrial Union of Workers, as registered
with the Western Australian Industrial Commission shall be eligible to become a member
of this Union.
(f) Any person who holds a recognised qualification in early child care and who is or
usually is actively engaged in the care of
children under normal primary school age
unless that person is or is eligible to be a
member of the Civil Service Association of
Western Australia Incorporated or the Royal
Australian Nursing Federation (Western
Australian Branch) Industrial Union of
Workers, Perth as registered on the 29th
June, 1973.
(g) Any graduate with early childhood education
qualifications as specified in paragraphs
(a)—(f) of subrule (5) hereof who is or is
usually engaged in administration or supervision of services for education or care of
children under the age of six years.
(h) Any graduate with early childhood education
qualifications as specified in paragraphs
(a)—(f) of subrule (5) hereof who is or is
usually engaged in tutoring or lecturing to
students of childcare or early childhood
education.
(i) Any student enrolled at a University or
College of Advanced Education in a course
of early childhood education or in a Child
Care Certificate Course at an approved
institution is eligible to become a student
member. These members shaU not be eligible
to exercise a vote or to hold office. The
subscription payable by the student member
shall be five dollars per annum or such other
sum as determined by the Executive from
time to time.
(j) Any person who, though not usually or
ordinarily engaged in teaching and/or caring
for children under the age of six years is a
qualified person as defined in the foregoing
subrules relating to union membership with
an interest in the care and education of young
children who is not working in an area
covered industrially by this union is eligible
to become a complementary member. These
members shall not be eligible to exercise a
vote or to hold office. The subscription
payable by a complementary member shall
be ten dollars per annum or such other
amount as is determined by the Executive
from time to time.
(6) Together with such other persons whether employed in the foregoing industries or not as have
been appointed officers of the Union.
Provided further that in respect of all of the
foregoing no person shall be eligible to become a
member, who is not an employee within the
meaning of the Industrial Arbitration Act 1979.
(7) In addition to the foregoing, the Union shall
consist of an unlimited number of persons who are
employed or who are usually employed in any
capacity in or in connection with:
(a) Hotels, Motels, Tourist Complexes and/or
Resorts, Service Flats and/or Apartment
Houses, Boarding and/or Lodging Houses;
(b) Casinos (provided that it shall not include
any persons who are employed or usually
employed in Casinos and whose major and
substantial employment is such as to enable
them to be eligible for membership of the
Federated Clerks' Union of Australia Industrial Union of Workers, W.A. Branch);
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(c) Clubs, Cabarets, Convention Centres, Taverns, Winehouses, Restaurants, Cafes, Eating
Houses, Tearooms, Coffee Lounges, Oyster
Saloons, Ice Cream and Cool Drink Saloons
provided that it does not include milk bars,
confection shops and delicatessens. (Provided further that it shall not include persons
employed in food service establishments
which primarily provide a take away service
where no alcohol is sold or served except for
employees of Pizza Hut);
(d) the preparation and service of food and drink
wherever consumed by persons employed by
professional or contract caterers for any
commercial, social, industrial or other purpose or function and all persons employed in
or in connection with canteens, mobile
canteens, messes, kitchens and catering establishments (provided that it shall not
include any person whose major and substantial employment is that of a storeperson);
(e) cleaning and attending to the provision of
board and lodging or any other form of
accommodation in camps and staff or workers' quarters;
(f) Tfea Attendants, (including those employed
in Government Departments, Instrumentalities and Trading Concerns) and persons
employed by agencies or domestic service
businesses in the preparation and/or cooking
of food, the serving of meals and/or light
refreshments and/or drinks. Provided that no
persons employed in a retail or wholesale
establishment shall be eligible to be a
member pursuant to this sub-rule except
where employed by a contract caterer.
Provided that no person shall be eligible to
become a member of the union pursuant to this
sub-rule who is employed as a chauffeur, bus
driver, or whose major and substantial employment is the driving of or loading of motor vehicles
(including mobile food vending vans) or who is
employed in a classification pursuant to an award
to which the Federated Clerks Union Industrial
Union of Workers, WA Branch is a party at 1 May
1993."
PROPOSED RULE:
4. ELIGIBILITY FOR MEMBERSHIP
(1) The Union shall consist of an unlimited number
of persons who are employed or who are usually
employed in or in connection with any of the
following industries or callings, within the State
of Western Australia:—
(a) The manufacture, preparation or processing
of butter, casein; cheese; ice cream; milk or
yoghurt.
(b) The manufacture or preparation of lacquer;
of white lead; red lead; zinc or any other
paints; of varnish and of synthetic resins or
moulding powders (except those used in the
manufacture of fibrous plaster).
(c) The manufacture of plastics and fibreglass or
substitutes therefor (excepting those used in
the printing industry) or goods (excepting
furniture) made therefrom or goods (excepting furniture) in the manufacture of which
plastics or fibreglass or substitutes therefor
are used; photographic supplies or materials;
records; films; rolls; tapes; or any such like
article used for reproducing purposes; floor
tiles (excluding porcelain, ceramic and cement tiles): linoleum; stramit board, wall
board (excepting fibrous plaster board or
asbestos).

(d) The manufacture, preparation, processing or
treatment of coated abrasives, calico, canvas,
hessian, jute or stockinet bags; blinds;
brooms; brushes; candles; cork or cork
products; cotton, felt or felt products; glycerine; insulation material including slagwool;
pyrotechnics; rope; soap; soda; tarpaulins,
tents; tobacco or tobacco products; twine;
typewriter ribbons.
(e) Photography except workers employed in
motion picture production and film processing connected therewith.
(f) Deleted.
(g) Ambulance and first aid attendants; home
care aides (aged, destitute or disabled persons); kindergarten aides; animal welfare
officers or workers; dancing instructors;
house mistresses, masters and supervisors
(excluding teachers—qualified or otherwise); domestic staff, groundsmen, gardeners
and yardmen of convents, denominational
schools, teachers' residentials, student residentials, colleges (excluding agricultural
college and school hostels); parking attendants (excluding municipal employees); persons engaged in the sanding or treating of
flooring; undertakers' assistants.
(h) Marine yard employees; rag pickers, flock or
cotton waste makers; whaif, jetty or ship's
watchmen; wine saloon employees; wool
scouring or fellmongery employees.
(i) The drying and refining of salt; the handling
of scrap metals; or wrecking or dismantling
of plant or machinery for scrap salvage;
reclamation of drums.
(j) The making, manufacturing or repairing
(including any process incidental to such
making, manufacturing or repairing) of saddles, harness of all descriptions for horses
and other animals, whip thongs, machine
belting, trunks, portmanteaux and bags, suit
and attache cases, canvas and leather sporting
goods, ladies' handbags, wallets and purses
and all other articles or things made of
canvas, fibre, leather, plastic, vulcanite or of
any substitute material for any of the foregoing materials (other than boots, shoes, sandals and slippers). The term making, manufacturing or repairing shall include such
articles or portion of such articles as are made
in metal or wood, including metal or wooden
frames, comers or handles.
(k) Tanning and leather dressing; handling,
bagging or grinding of bark; the manufacture
of bark and other tanning extracts; the
manufacture of glue, gelatine, agar agar and
adhesives; the washing or treatment of
animal hair with tanning, dressing, dyeing or
other treatment of furs and other skins.
(1) Mounters, setters, chainmakers, swivelmakers, belt ring makers, repairers, ring
makers, polishers, lappers, melters, refiners,
bracelet and bangle makers, stampers, silversmiths, spinners, goldsmiths, gilders, chasers, engravers; watch, clock, clockwork,
electric and spring dial clock makers, repairers, attendants and winders; jewellers' too!
makers and optical technicians, lapidaries'
spectacle makers, makers and renovators of
electroplated ware (when working for jewellers or watchmakers), metal badge makers,
jewel case makers, and all persons engaged
wholly or partly in manufacturing or repairing jewellery, watches and clocks in any of
the above branches.
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(m) The production (by total environmental
methods) of game and poultry.
Provided that no person employed in the
foregoing industries in the capacity of clerk,
storeman, packer, despatch hand, or member
of the sdes staff shall be eligible for
membership.
Provided further that no person employed
in any of the industries or callings mentioned
in paragraphs (a)—(m) of this rule shall be
eligible for membership by reason only of
being employed in work of such kind as
would; if he had been so employed on the
12th day of February, 1957, have made him
eligible for membership of any of the
following industrial unions of workers,
viz:—
Amalgamated Metal Workers' Union of
Western Australia.
Australasian Society of Engineers Industrial Union of Workers, Western
Australian Branch
Transport Workers' Union of Australia,
Industrial Union of Workers, Westem Australian Branch
The Federated Engine Drivers' and
Firemen's Union of Workers of
Western Australia
Australian Workers' Union, West Australian Branch, Industrial Union of
Workers
The Breweries and Bottle-Yards Employees' Industrial Union of Workers of Western Australia
The United Furniture Trades Industrial
Union of Workers, WA
The Operative Painters and Decorators
Union of Australia, Western Australian Branch, Union of Workers
The Food Preservers' Union of Western
Australia, Union of Workers
Printing and Kindred Industries Union,
Western Australian Branch, Industrial Union of Workers
The West Australian Shop Assistants
and Warehouse Employees' Industrial Union of Workers, Perth
The West Australian Clothing and Allied Trades Industrial Union of
Workers, Perth
The Civil Service Association of Westem Australia Incorporated
The Plumbers and Gas Fitters Employees' Union of Australia, West Australian Branch, Industrial Union of
Workers
United Timber Yards, Sawmills and
Woodworkers Employees' Union of
Western Australia
The Boot Trade of Western Australia,
Union of Workers, Perth
West Australian Amalgamated Society
of Railway Employees' Union of
Workers
The Royal Australian Nursing Federation (Western Australian Branch)
Industrial Union of Workers, Perth
AND in addition the Union shall consist of
an unlimited number of persons who are
employed by the St John Ambulance Association for the purpose of operating first aid
and/or ambulance services, and who hold a
first aid certificate as a necessary condition
of that employment.
(n) The artificial fertiliser industry, and/or the
production of acids for commercial purposes;
and/or in connection with any bonemill.
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animal manure, phosphate, superphosphate,
compost, bird manure, fish fertiliser, seaweed, lime or other mineral processing,
and/or
(o) Other chemical industries including potash,
arsenical-compound, alumina, sodium, sodium-sulphate, salt petre, antimony-ore,
woodmeal, borax, potassium-chloride, potash-muriate, potassium-nitrate, ammoniumnitrate,
golden-sulphide-of-antimony,
sulphate-of-iron, trisodium-phosphate, didalcic-phosphate, formalin, phosphoric-acid,
acetic-acid, muriatic-acid, sulphorous-acid,
puritic-acid, lime-sulphur, hypo-sulphite-ofsoda, limil, caustic-soda, sulphate-of-copper,
carbon-tetra-chloride, black-hypo, derrisproducts, mineral wool, manganese-sulphate,
agresan, copper-carbonate, copper-oxy-chloride, carbon-bi-sulphide, nicotine-sulphate,
copper-sulphate, arsenate of lead, arsenateof-calcium alunite, glauconite, silicia-products, alkali-chlorites, chlorine, soluble-alkali
silicates, stannic-chloride, hydrochloric-acid,
sulphuric-acid, nitric acid, arsenic pentoxide,
arsenic-acid,
phenol-processing,
betanaphthol, ammonium-chloride, ammoniumsulphate, ether-andethyl-chloride, calcium,
aluminium and—zinc-sterrates, phthallicanhydride, sodium-bi-sulphite, sodium arsenate, lactic-acid, sulphanilamide, phosphatecompounds, sulphur dioxide, carbon-dioxide, carbolic-acid, formaldehyde, fungicides, insecticides, veterinary medicines,
synthetic hormones, solvents, power alcohol,
alkali, synthetic ammonia, bleaching powder
or liquid, liquid cattle dips, stock-licks,
marking fluid, speddo, milk oil fluid, branding liquid, tricalos, stock food, itch fluid, foot
rot paste, blowfly repellant, molasses, manufacture or processing, but excluding pharmaceutical or food processing works, in Westem Australia, excluding that portion of the
State comprised within the Kimberley Land
Division.
Provided that no person employed in any
of the industries mentioned in paragraphs (n)
and (o) of this Rule shall be eligible for
membership if he is eligible to be a member
of the—
(i) Transport Workers' Union of Australia,
Industrial Union of Workers, Western
Australian Branch
(ii) Australian Workers' Union, West Australian Branch, Industrial Union of
Workers
(iii) The Western Australian Carpenters and
Joiners, Bricklayers and Stoneworkers
Industrial Union of Workers; or
(iv) Any other Union registered under the
provisions of the Industrial Arbitration
Act 1979 in accordance with the Constitution of any such Union as registered
on the 8th day of May, 1946.
(p) The making of aerated waters, fruit juices
and cordials.
(q) The occupation of teachers' aides.
(r) Assistants employed by the Public Health
Department in community health work.
(s) Persons employed by the Slow Learning
Children's Group of Western Australia (Inc.)
in the calling of the training and care of
intellectually or physically handicapped people as represented by the classifications of
Cottage Parent or Social Trainer or similar
classifications however called.

74 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(t) Persons employed in community health work
by non-Government Aboriginal Agencies
other than persons who work in a professional, administrative or clerical capacity,
and other than registered nurses, but not
excluding enrolled nurses.
(u) Persons employed in child minding centres;
day nurseries; pre-school centres; health or
physical culture studios other than registered
nurses, but not excluding enrolled nurses.
(v) The occupation of Enrolled Nurse,
(w) (i) The industries of animal welfare, animal
care, animal breeding or animal homes.
(ii) Veterinary surgeons or veterinary
nurses employed in veterinary clinics or
hospitals.
(iii) Persons employed in animal, marine or
wild life establishments.
Provided that no person employed in
any of the industries or callings mentioned in subclause 4(l)(w) shall be
eligible for membership if hey are
persons employed by a public authority,
persons employed in a clerical capacity,
or persons employed under and within
the Public Service Act 1978 as
amended.
(2) In addition to the foregoing, the Union shall
consist of an unlimited number of persons who are
employed, or who are usually employed:
(a) By the West Australian Government in the
Department of Water Supply, Sewerage and
Drainage and the Metropolitan Water Supply, Sewerage and Drainage Board.
(b) In or in connection with the industries of
laundries, drycleaning and/or linen repair
including but not limited to tradesperson
diycleaners, receivers and despatchers,
cleaners, repairers, spotters, pressers, hand
ironers, wet cleaners, steam air-finishers,
examiners of garments, assemblers of garments, sorters of garments, washing machine
operators and laundry hands throughout the
state of Western Australia.
Provided that no person shall be eligible
for membership by reason only of being
employed in work of such kind as would if
he had been so employed on the twenty
seventh day of October 1992 made him
eligible for membership of the Transport
Workers' Union Western Australian Branch,
Industrial Union of Workers."
(c) In or in connection with the following
callings or industries;
The callings of Bakers (hand or machine),
Pastrycooks, Confectioners, Apprentices and
all others engaged in the manufacture, preparation, handling or processing of bread,
pastry and confectionery.
Provided that no person shall be eligible
for membership by reason only of being
employed in work of such kind as would if
he had been so employed on the sixteenth day
of August, 1967, have made him eligible for
membership of any of the following industrial union of workers, viz:—
The Transport Workers' Union of Australia, Industrial Union of Workers,
West Australian Branch;
The West Australian Shop Assistants
and Warehouse Employees' Union
of Workers;
The Food Preservers' Union of Western
Australia, Union of Workers.
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(3) In addition to the foregoing, the Union may admit
to membership any person who is employed, or
who is usually employed, in any hospital in the
State of Western Australia other than persons
being trained as nurses in registered training
schools or persons who are employed as nurses
and who are registered or are entitled to be
registered under the Nurses' Registration Act
1922, or the Health Act 1911-1923; provided that
this exclusion shall not be deemed to include
enrolled nurses or pupils undergoing training as
enrolled nurses; provided that the word "Hospital" shall not be deemed to be a hospital for the
insane within the meaning of the Lunacy Act
1901-1920 so far as nurses (attendants) are
concerned and provided further that no person
shall be eligible for membership of this Union
who, except as hereinafter provided, is a member
or is eligible for membership of any of the
following Unions:
The Metropolitan and South-Western Federated Engine Drivers and Firemen's Union
of Workers of Western Australia;
Western Australian Amalgamated Society of
Carpenters and Joiners' Association of
Workers;
The West Australian Plumbers and Sheet
Metal Workers' Industrial Union of
Workers, Perth;
The West Australian Plumbers and Sheet
Metal Workers' Industrial Union of
Workers (Fremantle Branch);
Amalgamated Engineering Union of Workers, Kalgoorlie Branch;
Eastern Goldfields Federated Engine Drivers
and Firemen's Union of Workers of
Western Australia;
The Federated Engine Drivers and Firemen's
Association of Australasia West Australian Branch Association of Workers;
Nothing herein contained shall deprive the
Union of the exclusive right to admit to membership any person now or hereafter employed as a
boiler attendant, carpenter, electrician, bricklayer
or plumber at any hospital at which at the 1st
September, 1947 any member of the Hospital
Employees' Industrial Union of Workers, WA
Coastal Branch, or the Hospital and Asylum
Employees' Industrial Union of Workers, Eastern
Goldfields Branch, was employed in all or any of
such avocations.
In addition the following persons shall be
eligible for membership.
Persons, employed in or in connection with the
training or care of elderly or mentally, intellectually or physically handicapped people other than
in hospitals or by the State Government. This
sub-rule shall not extend to nurses registered on
any register of the Nurses' Board of Western
Australia, other than enrolled nurses.
For the purposes of this rule, the term "hospital" shall include—
(a) Establishments which, by virtue of their
occupants, qualify for the payment of a
personal care subsidy or are otherwise subsidised under the provisions of the Aged or
Disabled Persons Homes Act 1954-1974.
(b) Establishments licensed and subsidised
under the provisions of the Mental Health
Act.
(c) Establishments known as Princess Margaret
Hospital for Children, Sir James Mitchell
Spastic Centre, N'Gal-a Mothercraft Training Centre, The Braille Hospital, Hawkevale,
Nadezda, Homes of Peace, or other establishments of the same or like nature as the
foregoing.
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The provisions of this subrule shall not
apply to:
(a) Persons who work in Professional, Administrative and Clerical capacities;
(b) Persons employed in any classification
which, at the 1st day of July, 1982, was
covered by an award or a deemed consent
award to which the Hospital Salaried Officers' Association of Western Australia
(Union of Workers) was a party.
(4) In addition to the foregoing, the Union shall
consist of an unlimited number of persons who are
employed or who are usually employed in or in
connection with any of the following industries or
callings, within the State of Western Australia:—
(a) Cleaner, caretaker, lift attendant, window
cleaner, watchman, charwoman, usher, door
keeper, gate keeper, porter, janitor, day or
night patrolman, security officer, attendant in
ladies' retiring rooms, and attendant in
libraries, art galleries, museums, and car
parks; the following classifications of persons employed on the Governor's establishment, or by a public authority or postsecondary education institution, as defined in
the Industrial Relations Act 1979, other than
persons employed pursuant to an award to
which, at 1st January 1989, the Australian
Workers' Union, West Australian Branch,
Industrial Union of Workers was a party;
gardener, gardener's labourer, maintenance
man (other than tradespersons), maintenance
labourer, groundsman, power mower operator, tractor mower operator, leading hand and
home economics assistant; the following
classifications of persons employed in National Parks, Marine Parks, Recreation
Camps and Zoological Gardens; keeper,
gardener, gardener's labourer, maintenance
man, maintenance labourer, groundsman,
warden, aquarist and ranger; the classification of ranger employed in Parks (other than
those administered by the Rottnest Island
Authority, the State Planning Commission or
by a Local Government Authority). (Provided that the term gardener shall include
horticulturist).
(b) Provided that no person who would be
eligible for membership pursuant to subrule
(4)(a) and who is eligible to be a member of
an industrial union of workers in accordance
with the rules of such union as constituted
and duly registered under the Industrial
Arbitration Act 1912, as at the first day of
September, 1932 shall be admitted as a
member of this Union but a person employed
in any of the callings mentioned in subrule
(4)(a) hereof by a contractor engaged in the
industry or industries in connection with
which this union is registered shall, notwithstanding the foregoing, be eligible for membership of this union.
(5) In addition to the foregoing, the following persons
shall be eligible for membership:
(a) Any graduate of a University or College of
Advanced Education, or Child Care Certificate Course or equivalent who—
(i) holds a certificate, diploma or degree
specialising in early childhood care
and/or education; and
(ii) is or usually is actively engaged in
teaching and/or caring for children
under the age of six years.
(b) Any teacher with qualifications equivalent to
that outlined in paragraph (a) of subrule (5)
hereof, approved by the Australian Early
Childhood Association and who is or usually
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is actively engaged in teaching children
under the age of six years.
(c) Any teacher who holds a certificate of a
Teachers' Training College approved by the
Australian Early Childhood Association and
who is or usually is actively engaged in
teaching children under the age of six years.
(d) Any other graduate of a course in early
childhood education at a University or
College of Advanced Education who it is
considered would assist the union to attain its
objectives. The nomination of such a proposed member shall be proposed and seconded by two financial members of the
Union and shall be submitted in writing to
the Executive and, if unanimously approved,
submitted in writing to a general meeting of
the Union for ratification.
(e) Provided that no person who would be
eligible for membership pursuant to subrule
(5) and who is, or who is eligible to be, a
member of the Independent Schools Salaried
Officers' Association of Western Australia,
Industrial Union of Workers, as registered
with the Western Australian Industrial Commission shall be eligible to become a member
of this Union.
(f) Any person who holds a recognised qualification in early child care and who is or
usually is actively engaged in the care of
children under normal primary school age
unless that person is or is eligible to be a
member of the Civil Service Association of
Western Australia Incorporated or the Royal
Australian Nursing Federation (Western
Australian Branch) Industrial Union of
Workers, Perth as registered on the 29th
June, 1973.
(g) Any graduate with early childhood education
qualifications as specified in paragraphs
(a)—(f) of subrule (5) hereof who is or is
usually engaged in administration or supervision of services for education or care of
children under the age of six years.
(h) Any graduate with early childhood education
qualifications as specified in paragraphs
(a)—-(f) of subrule (5) hereof who is or is
usually engaged in tutoring or lecturing to
students of childcare or early childhood
education.
(i) Any student enrolled at a University or
College of Advanced Education in a course
of early childhood education or in a Child
Care Certificate Course at an approved
institution is eligible to become a student
member. These members shall not be eligible
to exercise a vote or to hold office. The
subscription payable by the student member
shall be five dollars per annum or such other
sum as determined by the Executive from
time to time.
(j) Any person who, though not usually or
ordinarily engaged in teaching and/or caring
for chUdren under the age of six years is a
qualified person as defined in the foregoing
subrules relating to union membership with
an interest in the care and education of young
children who is not working in an area
covered industrially by this union is eligible
to become a complementary member. These
members shall not be eligible to exercise a
vote or to hold office.
The subscription payable by a complementary member shall be ten dollars per annum
or such other amount as is determined by the
Executive from time to time.
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(6) Together with such other persons whether employed in the foregoing industries or not as have
been appointed officers of the Union.
(7) In addition to the foregoing, the Union shall
consist of an unlimited number of persons who are
employed or who are usually employed in any
capacity in or in connection with:
(a) Hotels, Motels, Tourist Complexes and/or
Resorts, Service Flats and/or Apartment
Houses, Boarding and/or Lodging Houses;
(b) Casinos (provided that it shall not include
any persons who are employed or usually
employed in Casinos and whose major and
substantial employment is such as to enable
them to be eligible for membership of the
Federated Clerics' Union of Australia Industrial Union of Workers, W.A. Branch);
(c) Clubs, Cabarets, Convention Centres, Taverns, Winehouses, Restaurants, Cafes, Eating
Houses, Tfearooms, Coffee Lounges, Oyster
Saloons, Ice Cream and Cool Drink Saloons
provided that it does not include milk bars,
confection shops and delicatessens. (Provided further that it shall not include persons
employed in food service establishments
which primarily provide a take away service
where no alcohol is sold or served except for
employees of Pizza Hut);
(d) the preparation and service of food and drink
wherever consumed by persons employed by
professional or contract caterers for any
commercial, social, industrial or other purpose or function and all persons employed in
or in connection with canteens, mobile
canteens, messes, kitchens and catering establishments (provided that it shall not
include any person whose major and substantial employment is that of a storeperson);
(e) cleaning and attending to the provision of
board and lodging or any other form of

i t5
accommodation in camps and staff or workers' quarters;
(f) Ifea Attendants, (including those employed
in Government Departments, Instrumentalities and Trading Concerns) and persons
employed by agencies or domestic service
businesses in the preparation and/or cooking
of food, the serving of meals and/or light
refreshments and/or drinks. Provided that no
persons employed in a retail or wholesale
establishment shall be eligible to be a
member pursuant to this sub-rule except
where employed by a contract caterer.
Provided that no person shall be eligible
to become a member of the union pursuant
to this sub-rule who is employed as a
chauffeur, bus driver, or whose major and
substantial employment is the driving of or
loading of motor vehicles (including mobile
food vending vans) or who is employed in a
classification pursuant to an award to which
the Federated Clerks Union Industrial Union
of Workers, WA Branch is a party at 1 May
1993."
This matter has been listed before the Full Bench on the
3rd August 1994.
A copy of the Rules of the organisation and the proposed
set of rules may be inspected at may office, 815 Hay Street,
Perth.
Any organisation registered under the Industrial Relations
Act 1979, or any person who satisfies the Full Bench that
he has a sufficient interest or desires to object to the
application may do so by filing anotice of objection in
accordance with the "Industrial Relations Commission
Regulations 1985".

27th May 1994.

TJ. POPE,
Deputy Registrar.

