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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
In the matter of a General Order under Section 50 of the
Industrial Relations Act 1979 relating to location allowances
in certain awards in private industry.
No. 714 of 1994.
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER I.E. GREGOR.
COMMISSIONER R.N. GEORGE.
5 July 1994.
General Order.
HAVING heard Mr T. Cooke on behalf of the Trades and
Labor Council of Western Australia; Mr D. Jones on behalf
of the Chamber of Commerce and Industry of Western
Australia; Mr R. Gifford on behalf of the Australian Mines
and Metals Association (Inc.);
Now therefore, the Commission in Court Session,
pursuant to the powers conferred on it by the Industrial
Relations Act 1979 hereby orders—
(1) That by this General Order the General Order
which issued in Matter No. 943 of 1993 is
rescinded.
(2) That each Award cited in Schedule A of this Order
be varied by substituting for the Location Allowances provisions contained in each such Award
the Location Allowances provisions in Schedule
B of this General Order.
(3) That each such variation shall have effect from the
beginning of the first pay period to commence on
or after the first day of July 1994 except where
otherwise specified.
(Sgd.) W.S. COLEMAN,
[L.S.I
Commission in Court Session.

Schedule A.
Clause No.
Name and Number of Award
31
Aerated Water and Cordial Manufacturing
Industry Award 1975 (No. 10 of 1975)
Aged and Disabled Persons Hostels Award
1987 (No. A6 of 1987)
Air Conditioning and Refrigeration Industry (Construction and Servicing) Award
No. 10 of 1979 (No. RIO of 1979)
Artworkers Award (No. A30 of 1987)
Baker's (Country) Award No. 18 of 1977
(No. R18 of 1977)
Breadcarters (Country) Award 1976 (No.
R17 of 1975)
Building Trades Award 1968 (No. 31 of
1966)
Building Trades (Construction) Award Appendix A
1987, No. R14 of 1978 (No. R14 of 1978)
Child Care (Out of School Care—Playleaders) Award (No. A13 of 1984)
Children's Services (Private) Award (No.
A10 of 1990)
Cleaners and Caretakers Award 1969 (No.
12 of 1969)
Cleaners and Caretakers (Car and Caravan
Parks) Award 1975 (No. 5 of 1975)
Clerks (Accountants' Employees) Award
1984 (No. A8 of 1982)
Clerks (Commercial Radio and Television
Broadcasters) Award of 1970 (No. 14C of
1968)
Clerks (Commercial, Social and Professional Services) Award No. 14 of 1972 (No.
14 of 1972)
Clerks' (Control Room Operators) Award
1984 (No. A14 of 1981)
Clerks' (Credit and Finance Establishments) Award (No. 16 of 1952)
Clerks' (Customs and/or Shipping and/or
Forwarding Agents) Award (No. 47 of
1948)

Name and Number of Award
Clause No.
Clerks' (Hotels, Motels and Clubs) Award
22
1979 (No. R7 of 1977)
Clerks' (Taxi Services) Award of 1970
28
(No. 14B of 1968)
Clerks' (Timber) Award (No. 61 of 1947)
31
Clerks' (Wholesale and Retail Establish28
ments) Award No. 38 of 1947 (No. 38 of
1947)
Clothing Trades Award 1973 (No. 16 of
22
1972)
Concrete Masonry Block Manufacturing
21
Award 1969 (No. 28 of 1969)
Contract Cleaners Award 1986 (No. A6 of
24
1985)
Contract Cleaners (Ministry of Education)
21
Award 1990 (No. A5 of 1981)
Crothall Hospital Services (WA) Pty Ltd
37
Award (No. A3 of 1987)
CSBP and Farmers Award 1990 (No. A19
23
of 1989)
Dental Technicians and Attendants/Recep29
tionists' Award 1982 (No. 29 of 1982)
The Draughtsmen's, Tracers', Planners'
32
and Technical Officers' Award 1979 (No.
Rll of 1979)
Dry Cleaning and Laundry Award 1979
22
(No. R35 of 1978)
Earth Moving and Construction Award
25
(No. 10 of 1963)
Electrical Contracting Industry Award R22
22
of 1978 (No. R22 of 1978)
Electrical Trades (Security Alarms Indus19
try) Award 1980 (No. R27 of 1979)
Electronics Industry Award No. A22 of
24
1985 (No. A22 of 1985)
Engine Drivers' (Building and Steel Con25
struction) Award No. 20 of 1973 (No. 20 of
1973)
Engine Drivers' (General) Award (No. 21A
20
of 1977)
Engine Drivers' (North West Abattoirs)
22
Award (No. 4 of 1969)
Enrolled Nurses and Nursing Assistants
23
(Private) Award (No. 8 of 1978)
Foodland Associated Limited (Western
39
Australia) Warehouse Award 1982 (No.
A27 of 1982)
Funeral Directors' Assistants' Award No.
33
18 of 1962 (No. 18 of 1962)
Furniture Trades Industry Award (No. A6
46
of 1984)
Gate, Fence and Frames Manufacturing
21
Award (No. 24 of 1971)
Golf Link and Bowling Green Workers
25
Award 1966 (No. 16 of 1967)
Hairdressers Award 1989 (No. A32 of
31
1988)
The Horticultural (Nursery) Industry
6
Award No. 30 of 1980 (No. 30 of 1980)
Hospital Salaried Officers' (Good Samari29
tan Industries) Award 1990 (No. A8 of
1989)
Industrial Catering Workers' Award 1977 ,
40
(No. 29A of 1974)
Independent Schools' (Boarding House)
22
Supervisory Staff Award (No. A9 of 1990)
Independent Schools' Administrative and
19
Technical Officers Award 1993 (No. A15
of 1991)

Name and Number of Award
Independent Schools Teachers Award 1976
(No. R27 of 1976)
Landscape Gardening Industry Award (No.
R18 of 1978)
Licensed Establishments (Retail and
Wholesale) Award 1979 (No. R23 of 1977)
Lift Industry (Electrical and Metal Trades)
Award 1973 (No. 9 of 1973)
Materials Testing Employees' Award 1984
(No. A5 of 1982)
Meat Industry (State) Award 1980 (No. R9
of 1979)
Metal Trades (General) Award 1966 (No.
13 of 1965)
Motel, Hostel, Service Flats and Boarding
House Workers' Award 1976 (No. 29 of
1974)
Motor Vehicle (Service Station, Sales Establishments, Rust Preventionand Paint
Protection) Industry Award No. 29 of 1980
(No. A29 of 1980)
Nurses' (Day Care Centres) Award 1976
(No. Rll of 1976)
Nurses' (Dentists Surgeries) Award 1977
(No. 44A of 1976)
Nurses' (Doctors Surgeries) Award 1977
(No. 44 of 1976)
Nurses' (Independent Schools) Award (No.
21B of 1962)
Nurses' (Private Hospitals) Award (No. 1
of 1966)
Pastrycook's Award No. 24 of 1981 (No.
A24 of 1981)
Permanent Building Societies (Adminstralive and Clerical Officers) Award 1975
(No. 26 of 1975)
Pest Control Industry Award 1982 (No. A9
of 1982)
Photographic Industry Award 1980 (No. 9
of 1980)
Private Hospital Employee's Award 1972
(No. 27 of 1971)
Quarry Workers' Award 1969 (No. 13 of
1968)
Radio and Television Employees' Award
(No. R3 of 1980)
Restaurant, Tearoom and Catering Workers' Award 1979 (No. R48 of 1978)
Retail Food Services Employees' Agreement (No. AGIO of 1991)
Retail Food Establishments Employees
Agreement 1992 (No. AG 15 of 1992)
The Rock Lobster and Prawn Processing
Award 1978 (No. R24 of 1977)
School Employees (Independent Day and
Boarding Schools) Award 1980 (No. 7 of
1979)
Security Officers' Award (No. A25 of
1981)
Sheet Metal Workers' Award No. 10 of
1973 (No. 10 of 1973)
Shop and Warehouse (Wholesale and Retail Establishments) State Award 1977 (No.
R32 of 1976)
Supermarkets and Chain Stores (Western
Australia) Warehouse Award 1982 (No.
A26 of 1982)
Teachers' Aides' (Independent Schools)
Award 1988 (No. A27 of 1987)

Clause No.
17
18
31
20
12
8
22
42
24

22
23
22
20
30
12
30
14
29
40
19
23
42
39
34
26
31
24
26
39
39
17
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Name and Number of Award
Timber Yard Workers Award No. 11 of
1951 (No. 11 of 1951)
Transport Workers' (General) Award No.
10 of 1961 (No. 10 of 1961)
Transport Workers' (Mobile Food Vendors) Award 1987 (No. A3 of 1986)
Transport Workers' (North West Passenger
Vehicles) Award 1988 (No. A19 of 1987)
Transport Workers' (Passenger Vehicles)
Award No. R47 of 1978 (No. R47 of 1978)

1871
Clause No.
28
25
18
28
24

Schedule B.
(1) Subject to the provisions of this clause, in addition to
the rates prescribed in the wages clause of this award, an
employee shall be paid the following weekly allowances
when employed in the towns prescribed hereunder. Provided
that where the wages are prescribed as fortnightly rates of
pay, these allowances shall be shown as fortnightly
allowances.
Per Week
Town
$
Agnew
14.20
Argyle (see subclause 12)
36.70
Balladonia
13.90
Barrow Island
23.90
Boulder
5.80
Broome
22.50
Bullfinch
6.80
Carnarvon
11.50
Cockatoo Island
24.80
Coolgardie
5.80
Cue
14.40
Dampier
19.50
Denham
11.50
Derby
23.50
Esperance
4.40
Eucla
15.80
Exmouth
20.20
Fitzroy Crossing
28.30
Goldsworthy
13.10
Halls Creek
32.10
Kalbarri
4.80
Kalgoorlie
5.80
Kambalda
5.80
Karratha
23.10
Koolan Island
24.80
Koolyanobbing
6.80
Kununurra
36.70
Laverton
14.30
Learmonth
20.20
Leinster
14.20
Leonora
14.30
Madura
14.90
Marble Bar
34.90
Meekatharra
12.40
Mt Magnet
15.40
Mundrabilla
15.40
Newman
13.60
Norseman
11.90
Nullagine
34.80
Onslow
23.90
Pannawonica
18.30
Paraburdoo
18.10
Port Hedland
19.40
Ravensthorpe
7.60
Roeboume
26.50
Sandstone
14.20
Shark Bay
11.50
Shay Gap
13.10
Southern Cross
6.80
Telfer
32.50
Teutonic Bore
14.20
Tom Price
18.10

Town

Per Week
S
22.90
22.30
14.50
30.90
34.80

Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham
(2) Except as provided in subclause (3)
of this clause, an employee who has:
(a) A dependant shall be paid double the allowance
prescribed in subclause (1) of this clause;
(b) A partial dependant shall be paid the allowance
prescribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district
or location allowance.
(3) Where an employee:
(a) is provided with board and lodging by his/her
employer, free of charge;
or
(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or
Agreement made pursuant to the Act;
such employee shall be paid 66 2/3% of the allowances
prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause
shall have effect on and from the 24th day of July 1990.
(4) Except where an employee is eligible for payment of
an additional allowance under subclause (2) of this clause,
but on 31 December 1987 was in receipt of an amount in
excess of that under General Order 603 of 1987, that
employee shall continue to receive the allowance at the
higher rate until 1 July 1988 when the difference between
the rate being paid and that due under subclause (2) of this
clause shall be reduced by 33 1/3%; the difference remaining
on 1 January 1989 shall be reduced by 50% from that date
and payment in accordance with subclause (2) of this clause
will be implemented on 1 July 1989.
(5) Subject to subclause (2) of this clause, junior
employees, casual employees, part-time employees, apprentices receiving less than adult rate and employees employed
for less than a full week shall receive that proportion of the
location allowance as equates with the proportion that their
wage for ordinary hours that week is to the adult rate for the
work performed.
(6) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she
shall only be paid location allowance for the period of such
leave he/she remains in the location in which he/she is
employed.
(8) For the purposes of this clause:
(a) "Dependant" shall mean—
(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto
spouse;
who does not receive a district or location
allowance.
(b) "Partial Dependant" shall mean a "dependant"
as prescribed in paragraph (a) of this subclause
who receives a district or location allowance
which is less than the location allowance prescribed in subclause (1) of this clause.
(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the
purpose of subclause (1) of this clause shall be such amount
as may be agreed between Australian Mines and Metals
Association, the Chamber of Commerce and Industry of
Western Australia and the Trades and Labor Council of
Western Australia or, failing such agreement, as may be
determined by the Commission. Provided that, pending any

such agreement or determination, the allowance payable for
that purpose shall be an amount equivalent to the district
allowance in force under this Award for that town or
location on 1 June 1980.
(10) Nothing herein contained shall have the effect of
reducing any 'district allowance' payable to any employee
subject to the provision of this Award whilst that employee
as at 1 June 1980 remains employed by his/her present
employer.
(11) Subject to the making of a General Order pursuant
to s.50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day in July
of each year in accordance with the annual percentage
change in the Consumer Price Index (excluding housing),
for Perth measured to the end of the immediately preceding
March quarter, the calculation to be taken to the nearest ten
cents.
(12) The allowance prescribed for Argyle is equated to
that at Kununurra as an interim allowance. Liberty is
reserved to the parties to apply for a review of the allowance
for Argyle in the light of changed circumstances occurring
after the date of this Order.

INDUSTRIAL APPEAL COURT—
Appeals against decision of
Full Bench—
WEST AUSTRALIANINDUSTRIAL APPEAL COURT.
Delivered: 13 July 1994.
CORAM: KENNEDY J. (PRESIDENT). ROWLAND &
NICHOLSON JJ.
Appeal No 23 of 1993.
Between:
ROBE RIVER IRON ASSOCIATES.
Appellant
and
THE CONSTRUCTION, MINING, ENERGY, TIMBERYARDS, SAWMILLS and WOODWORKERS' UNION
OF AUSTRALIA—WESTERN AUSTRALIA BRANCH
and ORS.
Respondents
Mr R J Buchanan QC and Mr H J Dixon (instructed by
Parker & Parker) appeared for the appellant.
Mr R L Le Mi ere QC and Mr B L Tee (instructed by Dwyer
Durack) appeared for the respondents.
NICHOLSON J
This is an appeal against a decision of the Full Bench
dismissing an appeal from the decision of Commissioner
Gregor to the effect that the termination by the appellant of
the employment of certain employees was unfair.
It is not in dispute between the parties that the test of
unfairness is that which is stated in Undercliffe Nursing
Home v FMWU (1985) 65 WAIG 385 "Undercliffe Nursing
Home v FMWU (1985) 65 WAIG 385" at 386 per Brinsden
J where he said:
"... the question to be investigated is not a question as
to the respective legal rights of the employer and the
employee but a question whether the legal right of the
employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right."
As appears from this the question whether termination of
employment is "unfair" is a question of fact. The
jurisdiction of this Court to hear appeals requires the
presence of an error of law (no issue of excess of jurisdiction
relevantly arising here): Industrial Relations Act 1979 s

90(1). This Court will therefore only have jurisdiction in this
appeal if it is shown by the appellant that the Full Bench
made an error of law in reaching its decision to dismiss the
appeal.
Commissioner's findings
It is convenient to start by isolating the findings of fact
made by the Commissioner at first instance. They are as
follows:
1. On 27 November 1992 the respondents, consistent
with an entitlement in the relevant award, conducted a paid union meeting at Cape Lambert. At
that meeting employees were advised that the
President of the Australian Council of Trade
Unions ("ACTU") had asked for participation in
a 'National Day of Action* which had been called
in protest at actions which had been taken by the
Kennett Government in Victoria. It is likely that
they were told they should take part in that day on
Monday 30 November 1992.
2. Having become aware of this decision, the
appellant held a series of management meetings
on 27 November 1992 to discuss how the
company would respond if employees did not
report for duty on 30 November. The meetings
decided that the appellant's supervisors would
convene Tool Box meetings of work groups to let
employees know what the appellant's management thought about such an action.
3. At the Tool Box meetings the foreman either read
or published a document produced by the Chief
Executive of the appellant ("the Maddem document").
4. The Maddern document was originally issued in
May 1989 and had been recirculated to employees
on a number of occasions. The document read:
"RE: CONCERTED AND CONTINUING BREACHES OF CONTRACT OF
EMPLOYMENT
As you are aware, a concerted campaign
has been taking place in which employees
from time to time absent themselves from
their place of work without authorisation.
Such action constitutes a breach of an
individual's contract of employment
whereby the individual places his/her continued employment at risk.
Each employee engaging in such action
has previously received written advice from
the company that such action is in breach of
contractual obligations, and as such constitutes unacceptable conduct to the company.
Whilst the company has not been officially
informed, it is apparent from press and media
releases allegedly sourced from union organisations that such action is designed to force
the company into withdrawing its counterclaims to the union's application for a new
award currently being arbitrated before the
Western Australian Industrial Relations
Commission.
The union award application has been the
subject of arbitration before the Western
Australian Industrial Relations Commission
since the 5 July 1988, when the unions
commenced their submissions in respect of
their claim for a new award.
Correct and simple ways exist under the
grievance procedure for matters and problems, whatever their origin, to be discussed;
for wrongs to be righted or for conditions to
be modified; without recourse by employees
to industrial action of one kind or another.
This includes the right of either party to raise
any such issues before the Western Australian Industrial Relations Commission.

The company will honour its part of the
A4/87 Orders of the Industrial Relations
Commission and expects an employee to do
the same.
Employees who honour their contract of
employment with the company will continue
to enjoy all benefits and entiflements.
The courts hold that persistent breaches of
the contract of employment are grounds for
dismissal.
Accordingly, following your previous actions you are formally given direct notice that
further breaches may result in your dismissal.
Continued breaches by sections of the
workforce are likely to result in a number of
dismissals, with the company selectively
rehiring those employees it considers suitable for ongoing employment.
It should be understood that the company
will not concede to improper demands and it
will take appropriate action to protect its
business."
At the Tool Box meetings the foremen indicated in various ways to employees that further
interruption to work on 30 November 1992 would
have serious repercussions for them.
5. On 30 November 1992 the meeting of employees
took place at the Security Gate at Cape Lambert.
At that meeting a decision was made to stop work
for 24 hours. A similar meeting took place at the
appellant's operations at Pannawonica but no
decision was made to withdraw labour.
6. Officers of the appellant met that day and decided
to hand deliver the following letter to the home of
each of the employees absent from work:
"NOTICE TO ALL ROBE RIVER IRON
ASSOCIATES
EMPLOYEES
PRESENTLY ABSENT FROM WORK WITHOUT AUTHORISATION"
Dear
Your present unauthorised absence from
work constitutes a breach by you of your
CONTRACT OF EMPLOYMENT with
Robe River Iron Associates.
Prior to this unauthorised absence occurring, you were clearly advised by the Company of the possible consequences of your
present unauthorised absence from work, and
the requirement for all employees to work in
accordance with their CONTRACT OF EMPLOYMENT.
Take Notice that such action in breach of
your CONTRACT OF EMPLOYMENT is
unacceptable conduct on your part and not
acceptable to Robe River Iron Associates
your employer.
In view of the above you are required to
immediately report for work in accordance
with the terms and conditions of your
CONTRACT OF EMPLOYMENT as per
your normal rostered hours of work."
Two of the employees did not receive the letter
until 1 December.
7. Employees who absented themselves returned to
work on 1 December 1992 and were ordered by
their supervisors to go to various crib rooms and
meeting places for the purpose of being interviewed by supervisors. The appellant thereby
refused to allow the employees to return to work.
8. Employees were kept in the rooms for varying
periods of time, up to six hours. No reason for the
wait was given to them. They were isolated from

their colleagues who had been interviewed. A lack
of knowledge about what was occurring caused a
growing level of concern and anxiety in the
employees who were waiting to be interviewed.
They became further confused and anxious following rumours of the purpose of the interviews
sweeping the site.
9. At the interviews the employees were posed a
series of questions in which they were asked
where they had been on 30 November; whether
they had sought leave; and whether they were
prepared to give an undertaking to fully abide by
their contract of employment and to work 38 hours
per week with authorised absences as approved
under the award. That was the question in the
Plant Maintenance Section. In the Main Workshops the question was in the form of whether they
were prepared to commit fully to abide by their
contract of employment in the future and to work
38 hours. In the Warehouse Section the question
was 'will you now give me an unreserved
undertaking to comply with your contract of
employment to the fullest extent including the
requirement to work 38 hours per week and
subject to the leave provisions in the Award."
Some employees were questioned by supervisors
who asked different questions to those asked by
the managers.
Employees in various sections of the operation
were asked different questions and some managers posing those questions were considerably less
assiduous than others in pursuing answers. Some
employees, because of the form of the questions
they were asked, gave undertakings or commitments which would most likely have been given
by all workers if the questions had been the same
as the ones to which they responded.
10. In response to the questions concerning unauthorised absences a number of the employees
indicated that they could not give an answer or
could not give the undertaking. Those who could
not were given 24 hours to consider their position.
Those who could, did and returned to work.
11. By this time there was a great deal of concern
amongst the workforce. Their families were
involved in the situation.
12. The employees given leave returned on 2 December 1992 for a further interview.
13. Before the second interview many employees
were again kept waiting for extended periods.
Again employees were anxious about what was
happening.
14. Prior to the second meeting there had been another
union meeting at which it had been agreed that the
employees would give a letter to the appellant.
The letter read as follows:
"Robe has acted to suspend me, presumably under clause 6 of the Award. My advice
is that it may only do that in the circumstances where it has reason to believe that I
have been guilty of misconduct justifying
dismissal or suspension. Robe is then required to investigate the circumstances of the
alleged misconduct, and presumably it is
doing that now.
Your request that I provide an undertaking
for the future cannot have any relevance to
the steps Robe appears to be taking under
clause 6 of the Award.
Robe will therefore understand why I must
reserve my rights until I know what it is
doing under the Award."
The letter is unclear in its intention. It is open
to conclude that the distribution of the letter to the
workforce contributed to the confusion.

15. In the Plant Maintenance Area the undertaking
was asked for again. A number of employees gave
the undertaking but they also presented the letter.
That was regarded as their answer and not an
acceptance of the undertaking. Employees who
did not give a positive undertaking were then
dismissed on 38 hours' notice and told that they
could change their mind during that 38 hours. The
first employee given such notice was Mr French.
16. At no time during the sequence of events was there
ongoing industrial action. The industrial action of
30 November was completed on that day and was
discontinuous of any other industrial action.
17. Following notice to Mr French, meetings of the
respondents decided that if, at the end of the
expiration of his notice period his contract was
still terminated, there would be a further stoppage
of work about that issue. That stoppage took place.
18. One of the motivating factors for employees
declining to give their undertaking was a belief by
them that they had either a right to strike or a
democratic right to withdraw their labour. They
believed that they had such a right from their own
work experience and from the statements that they
had seen from time to time by leading political
personalities.
19. The period was a time of concern and destabilisation, not only for the employees but for the staff.
It is open to conclude that the milieu surrounding
these events was one of tension, concern and
anxiety and those feelings swept across the whole
of the site. This was exacerbated by the real fear
amongst the employees that their contracts of
employment were under real threat.
20. The interviews were conducted in circumstances
which lead to confusion and anxiety.
Other findings of fact can more conveniently be dealt with
during the course of these reasons.
The Commissioner's reasons which followed these
findings may be summarised as follows. He accepted that
the test relevant to unfairness was that stated in Undercliffe
(supra), which required application with regard to s 26 of
the Act. He also accepted that the appellant should not be
left without labour at the whim of the individual employee
and that individual employees had a duty to attend work. He
then said:
"Clearly the employees did not attend for work on
the 30th of November 1992 and if their contracts of
service had been terminated for that, and given the
background of the warnings not only on the 27th of
November 1992 but previously, it would have been
likely that in applying the tests that are set out in the
Undercliffe Case... there would be no warrant for the
Commission to interfere with the employer's right to
terminate.
However, that is not what happened in this case."
The Commissioner then gave the following reasons for
considering the position to be otherwise:
"Robe have embarked upon a course apparently to
secure its contractual relationships with its workers for
their future. What has been exposed in these proceedings is that the methodology which was adopted in the
pursuit of that objective was fundamentally flawed. It
first created a situation of confusion, anxiety and upset
within the workforce and I include in that its managers.
Robe embarked upon the interviews with its employees
on the 1st of December 1992. It became obvious to
senior management that the task was unlikely to be
accomplished within the day so further supervisors...
and other senior offices were allocated into the task.
The Commission did not have the opportunity of
hearing from ail of the supervisors, but it is clear on the
evidence of the workers involved that some supervisors
adopted a different approach from others. Mr Laing and
Mr Sawyer were thorough in the way they went about
the task which had been given to them, so much so that

Mr Laing, in a way, paid a penalty by having his
conduct investigated in an inquiry by his peers. They
found his conduct to be consistent with the instructions
he was given but the result of the application of those
instructions was that the majority of employees whose
services were terminated came from Mr Laing's area.
It is clear from the evidence that workers in Mr Laing's
area gave similar responses to the questions as workers
who were not dismissed. To that extent those classes
of workers were treated differently, with dramatically
different outcomes. Those different outcomes can not
be said to be the product of a fair process.
Robe asked for a commitment to honour the contract
of service. As I have observed previously, that
commitment did not, with specificity, refer to industrial
action. If it did it would have been capable of a
focussed answer by the persons to whom it was
addressed. However, Robe did not ask for a commitment not to indulge in industrial action. It asked for a
commitment not to take unauthorised absences. The
Award sets out the types of absences that can be
authorised but as I have related previously in these
Reasons there are all sorts of events and occurrences
which may not fall into a category described in the
Award. These range from simply being a few minutes
late for work through missing the bus or failing to start
the car, to absences for more serious personal reasons
such as domestic disturbance of various sorts. The
situation that (sic) Mr Chumside, in attending to his
tribal responsibilities, is a classic example of how he
could not make with honesty the commitment demanded. The simple fact of the matter is, and I so
conclude, that the form of the commitment required
was so broad in its effect that a reasonable, honest
person could not make it. Individuals lost their jobs
because they could not make a commitment in some
circumstances, that is another instance of unfairness in
an industrial sense.
The above reasons justify the interference by the
Commission in Robe's right to terminate on the
grounds that in an industrial sense the terminations
were unfair. I say this in addition to my conclusions
that the action of termination was not, in any event,
authorised by the law."
The reasons for the decision of the Commissioner in
finding the terminations unfair were therefore (1) the
confusion, anxiety and upset within the workforce occasioned by the methodology adopted; (2) the different
questioning of parts of the workforce; and (3) the nonconfinement of the undertaking sought to absences occasioned by industrial action.
It was from these findings and this reasoning that appeal
was made to the Full Bench.
Full Bench reasons
There were three grounds of appeal to the Full Bench. The
first was that the Commissioner had misunderstood or
misstated the reasons for and the basis of the dismissal as
a matter of fact and law when it characterised the basis of
the dismissal as being the failure to give the undertaking
sought. It was submitted to the Full Bench on behalf of the
appellant that the seeking of the undertaking was correctly
to be seen as the extension of the opportunity to redeem
unlawful conduct and that the refusal of the opportunity
meant that the employees so acting had refused the
opportunity to provide a basis for continuing the contract.
In submissions supporting this ground it was said that a
right of election arose upon breach of the contracts by the
employees. The appellant could therefore have rescinded the
contract for breach or elected to regard the contract as
continuing and hold the other party to performance of it
whilst reserving its right to damages: Sargent and Others v
ASL Developments Ltd (1974) 131 CLR 634 "Sargent and
Others v ASL Developments Ltd (1974) 131 CLR 634" at
655-6. For the respondents before the Full Bench it was
submitted that the real operative effective reason for
dismissal was the failure to give the undertaking sought and
that it was open to the Commission to make that finding.

While it will be necessary to return to some of the matters
canvassed by the Full Bench in the course of its reasons, the
conclusion reached by the Full Bench was that the
Commission at first instance was entitled then to find that
the failure to give the undertaking sought was the reason for
the dismissals. In the course of its reasoning the Full Bench
accepted submissions for the respondent that the appellant
had elected to keep the contracts on foot and to terminate
on notice rather than summarily dismiss for misconduct;
alternatively there was a condonation of the action by the
employees of 30 November 1992. The Full Bench distinguished Chappell v Times Newspapers Ltd [1975] 1 WLR
482 "Chappell v Times Newspapers Ltd [1975] 1 WLR
482" where equitable relief had been refused because the
employees had not been able to show that they were able,
ready and willing to continue to perform their part of the
contract.
The second ground before the Full Bench was that the
Commission was in error in concluding that no reasonable,
honest person would give the undertaking sought and that
the Commission's conclusion in this respect misconceived
and misapplied the decision in Blyth Chemicals Ltd v
Bushnell (1933) 49 CLR 66 "Blyth Chemicals Ltd v
Bushnell (1933) 49 CLR 66". The Full Bench concluded
that the Commission at first instance was entitled to hold
that the undertaking was so wide in its terms that it was
unfair to dismiss its employees for refusing to give it. It also
found that some employees were dismissed for not giving
the undertaking and others were not who did give it and that
this discriminatory treatment rendered the dismissals unfair
on the authority of Gnatenko v General Motors-Holden's
Ltd (1976) 43 SAIR 760 "Gnatenko v General MotorsHolden's Ltd (1976) 43 SAIR 760".
The third ground was that the Commission at first
instance had misused its discretion because none of the
dismissed employees were ready and willing to perform all
of their obligations under their respective contracts of
employment. Accordingly, the making of an order for
re-employment was against the basic principles of contract
law and contrary to the requirements of s 26 of the Act which
required regard to be had to the equity of the situation. The
Full Bench concluded that because the undertaking was not
required to be given either as a matter of law or fairness, this
ground could not be made out. It refused to regard the further
strike, which occurred on 9 December 1992, as precluding
relief.
Doctrine of election
The first ground of appeal to this court is that the Full
Bench misunderstood and misapplied the doctrine of
election between inconsistent rights and consequently
wrongly concluded the appellant had elected to keep the
contracts on foot and had condoned the conduct of the
employees. These were matters which were not before the
Commission at first instance. The former matter arose in
argument before the Full Bench and the latter arose only in
the reasons of the Full Bench.
In my opinion the submissions for the appellant on these
aspects are correct but do not entitle the appellant to
succeed. A person confronted with a choice between the
exercise of alternative and inconsistent rights is not bound
to elect at once and may keep the question open: Sargent
(supra) at 656. The actions of the appellant were not
consistent with the exercise of one right and inconsistent
with the other so as to constitute an election. Nor did the
actions on behalf of the appellant occur in such a way as only
to be justifiable if an election had been made so that there
was no proper communication of election to the parties
affected by the choice: Sargent (supra). The conduct of the
appellant could not be said to have condoned the absence
of the employees on 30 November 1992 by electing to treat
the contract as still subsisting. Furthermore the evidence of
the conduct of the appellant varied from employee to
employee. It was also accepted on the hearing of this appeal
that the concept of condonation was merely an alternative
way of expressing the doctrine of election. The Full Bench
appears to have assumed that a decision by the appellant to
terminate on notice is an action affirming the contract when

such is not the case: cf Tropical Traders Ltd v Goonan
(1964) 111 CLR 41 "Tropical Traders Ltd v Goonan (1964)
111 CLR 41" at 55. In my opinion the evidence did not
entitle the Full Bench to conclude that the conduct of the
appellant was consistent with an affirmation of the contracts.
However, those erroneous conclusions of the Full Bench
did not constitute the entirety of its reasoning on the first
ground before it. As has been seen, it also concluded that
the Commission at first instance was entitled to find that the
failure to give the undertaking sought was the reason for the
dismissals. For the respondent it is contended that the
primary contentions for the appellant (namely that the
appellant was in the process of an investigation for the
purpose of making an election in respect of the misconduct
and that when an employee was dismissed it was because
of misconduct constituted by their having gone on strike on
30 November 1992) are an attempt to get around this finding
of fact. Although in the first limb of the second ground of
appeal the appellant contends that the Full Bench erred in
law in wrongly categorizing the reason for the dismissals as
being for failing to give an undertaking sought rather than
for misconduct, oral argument did not support that contention beyond the assertion of the primary contentions
previously referred to. In my opinion the appellant has not
made out this ground and the submissions for the respondent
that there was adequate evidence upon which the Full Bench
could have reached the conclusion that the Commission was
entitled to reach this finding are correct. The relevant finding
of the Commission standing, it was open to the Full Bench
and the Commission to find that the dismissal for failure to
give the undertaking was unfair in the circumstances if such
a conclusion was otherwise supportable.
The second limb of the second ground of appeal directs
attention to what are said to be findings made by the Full
Bench contrary to the evidence which should have inhibited
it from concluding the real reason for the dismissals was the
failure to give the undertaking. These were that some
employees who did not give an undertaking were not
dismissed; only employees from the work area of Mr Laing
[the Plant Maintenance Area] were dismissed; no employee
was dismissed from any area other than Mr Laing's; and
only one group of employees were required to give an
undertaking. The first of these alleged errors is denied on
behalf of the respondent.
Assuming that these findings were not reasonably open
and contrary to the evidence so that the Full Bench was in
error of law in making them, I am unable to see how the error
in those findings results in error of law also permeating its
conclusion that the Commission at first instance was entitled
to find that the failure to give the relevant undertakings
sought by the appellant was the reason for the dismissal of
the employees. TTie findings referred to occur as part of the
reasoning of the Full Bench on the doctrine of election and
prior to its conclusions on the finding of the Commission.
They were not apparently relied upon by the Full Bench to
reach its conclusion that the finding was unimpeachable. I
have already expressed the opinion that the conclusion was
open to the Full Bench.
For the appellant it was said that the finding of unfairness
was based upon two incorrect conclusions of law, namely
that the appellant had no right at law to act on or rely upon
the misconduct which had occurred and that the appellant
had no right at law to seek any assurance for the future or
rely upon a refusal of it. Consequently, so the submission
runs, the finding of unfairness must fall. In my opinion the
premise of this argument is not correct. The finding of
unfairness was a finding of fact made by the Commission
at first instance standing independently of these two matters.
It was relied upon and upheld as a finding independently of
the other reasoning of the Full Bench.
In my view it is that finding of fact made by the
Commission, to which the Full Bench found it was entitled,
which precludes the appellants' contentions that it exercised
a right of dismissal based on misconduct. Nature of the
undertaking
The second major thrust of the grounds of appeal as put
in oral submissions is that in considering the second ground
the Full Bench misunderstood the effect of Blyth (supra).

The Full Bench said, in reliance on dicta in that decision,
that "mere apprehension that an employee will do something in the future to break his contract .will not justify
dismissal; there must be an actual repugnance between his
acts and the employment relationship."
In Blyth (supra) at 74, Starke and Evatt JJ said "the mere
apprehension that an employee will act in a manner
incompatible with the due and faithful performance of his
duty affords no ground for dismissing him; he must be guilty
of some conduct in itself incompatible with his duty and the
confidential relation between himself and his employer."
Dixon and McTiernan JJ said at 82 that an actual repugnance
between the acts of the employee and his employment
relationship must be found and it is not enough that ground
for uneasiness as to the future conduct of the relationship
arises.
In the Commission at first instance it was found that there
were grounds for uneasiness for future conduct given what
had happened on 30 November 1992 and the preceding
warnings but when the dismissal was executed there cannot
be said that there was actual repugnance between the acts
and the relationship.
In the Full Bench it was held that the Commission at first
instance was entitled to hold that the undertaking was so
wide in its terms that it was unfair to dismiss its employees
for refusing to give it and that the employees could not be
compelled to give it.
In the submissions for the appellant it is argued that it
cannot have been the position that a further repugnancy was
required prior to dismissal: the relevant repugnancy was the
breach of contract on 30 November 1992. No employee, it
is submitted, could have been in doubt about the significance
of not giving the undertaking. As the appellant sees the
matter, the undertaking when given had a practical but legal
effect, namely it provided a basis on which the appellant
could exercise the discretion which had arisen in it to elect
following the breaches by employees.
In my opinion the submissions for the respondent are
correct when they contend that it is not the case that the Full
Bench held the dismissals to be unfair because they were
based on a mere apprehension of future misconduct by
employees. The ratio decidendi of the reasoning of the Full
Bench was that the dismissals, being based on the failure to
give an undertaking, were unfair because of the circumstances in which the undertakings had been sought. As has
been seen, that had three limbs to it: the presence of
confusion, anxiety and upset within the workforce; the
adoption of a different approach among the employees; and
the non-confinement of the undertaking to industrial action.
I also accept the submission for the respondent that the way
in which the appeal was pressed did not seek to attack the
decision of the Full Bench on the ground that there was no
basis for a finding of discrimination among employees.
I do not therefore consider this arm of the appellant's case
can succeed. The premise upon which it proceeds is not
present.
Equity
The third thrust in the appellant's case is that the Full
Bench erred in law in failing to find that the Commission
at first instance in ordering the re-employment of the
relevant employees had failed to properly exercise its
discretion or had misused that discretion and acted contrary
to s 26 of the Act and further erred in failing to have regard
or proper regard to the evidence whether the employees
should be re-employed.
Before the Full Bench it had been submitted on behalf of
the appellant that the respondent had not come to the
Commission with clean hands as equity required because
each of the employee members had declined to give the
undertaking. As has been seen, the Full Bench concluded
that as the undertaking should not have been required as a
matter of law or of fairness, this circumstance could not be
a barrier to a remedy. In the present submissions for the
appellant it is contended that it is not sufficient that the Full
Bench should have found unfairness; it should have
proceeded further to inquire whether reinstatement is in all
the circumstances the way to address the problem. Not only

did the evidence disclose the unwillingness of the employees to affirm their contract but it also disclosed the
occurrence of a strike on 9 December 1992.
In support of these submissions reference was made on
behalf of the appellant to Chappell (supra) at 494-5 where
it was said by Megarry J on an application of injunctive
relief that regard should be had to future conduct and to
counsel's resolute refusal in that case to give any undertaking to the court that his client would not engage in disruptive
activities. Megarry J found that the plaintiffs in that case
entirely failed to establish that they intended to do equity
in relation to the contracts which they sought to enforce.
Considerations of equity become relevant because of the
reference in s 26 of the Act to "equity". That reference,
however, may not necessarily import the rules of equity
(such as the clean hands rule) in all their precision: cf Ory
v Betamore Pty Ltd (1993) 60 SASR 393 "Ory v Betamore
Pty Ltd (1993) 60 SASR 393" at 411-2. Chappell's case
may be distinguished because it involved an application of
an equitable remedy by way of injunctive relief and because
the facts of the case were such that the union concerned was
found to be likely to require the plaintiff applicants to
commit some breach of their contracts with the defendant,
that they would do so and had the present intention to do
so. It is also the fact that not all employees failed to give
an undertaking before the Commission, some doing so and
others not being requested to do so.
I accept the submissions for the respondent that these
considerations do not make clear the error of law relied upon
in the exercise of the jurisdiction of the Full Bench. While
there may be something "unsatisfactory" in a promise not
being given by some employees to the Commission (as
submitted on behalf of the appellant) I do not consider it
establishes an error of law in the reasoning of the Full Bench
in upholding the disposition made by the Commission given
its fundamental finding of fact that the dismissals were
unfair.
In Gnatenko (supra) at 796 the order for reinstatement
was also made in the face of the stated position of the
employee being that if he was reinstated he would, if the
occasion arose, abide by the collective decision of the
members of his union even if it meant that such decision was
contrary to the award. Stanley J said that he would be flying
in the face of industrial reality if he expected the applicant
to give an undertaking or even indicate that he would not
so act. Here the undertaking said to be appropriate before
the Commission is wider. Furthermore, the position here is
distinguishable from that in Gnatenko where the element of
unfairness resulted from the singling out of the employee.
Like Stanley J, I wish to make it clear that I do not wish
to be thought to approve of any breaches of an award or to
condone misconduct of the type which occurred on 30
November 1992. This Court, however, sits as an ultimate
appellate court. The crucial findings of fact are made by
those closely involved in the industrial jurisdiction. Here
there was at first instance a crucial finding that the
dismissals, being based on the failure to give the undertakings, was unfair because of the circumstances surrounding
the manner in which the undertakings were sought. That
finding was not one overturned by the Full Bench and it was,
independently of other reasoning, relied upon by the Full
Bench. For the reasons given I do not consider that aspect
of the reasoning of the Full Bench is subject to any error of
law. "Hie remedy of reinstatement, being also the exercise
of a discretion at first instance, has likewise not been shown
to be in error of law.
For these reasons I would dismiss the appeal.
ROWLAND J
I have read the reasons for judgment to be delivered by
Nicholson J and I agree, for the reasons he gives, that this
appeal should be dismissed. The facts indicate a situation
which, with respect to both parties, has been handled badly.
In calling for, and continuing to support, a stoppage on 30
Novemter 1992, with knowledge of the Tool Box meetings
and the restoration of the "Maddem document", the
respondent was acting provocatively and, it seems, without
much concern for the future well-being of the workers who
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gave their support to the stopping of work on 30 November.
As the Commissioner at first instance indicated in his
reasons:
"Clearly the employees did not attend for work on
the 30th of November 1992 and if their contracts of
service had been terminated for that, and given the
background of the warnings not only on 27th of
November 1992 but previously, it would have been
likely that in applying the tests that are set out in the
Undercliffe case there would be no warrant for the
Commission to interfere with the employer's right to
terminate."
Having dealt with the circumstances that then occurred,
however, the Commissioner found that the unfairness in the
dismissals arose because of the way in which the employer's
instructions were carried into effect. He found that there was
a fundamental flaw in the methodology adopted by the
appellant as applied to different employees, which had the
effect of unfairly discriminating between them. It was for
those reasons which the Commissioner said justified "the
interference by the Commission in Robe's right to terminate
on the grounds that in an industrial sense the terminations
were unfair".
The Full Bench dealt with all of the challenges to the
Commissioner's findings; but, in addition, they also became
diverted to some extent by a consideration of whether, in the
circumstances, the employer, by its subsequent actions,
■including its action in giving 38 hours' notice to each of the
workers who were dismissed to enable them to change their
minds, had elected to condone the action by each employee
in stopping work. In my view, the Full Bench erred in its
treatment of that topic, but I need not pause to consider that
matter. It was dealt with rather as an aside. Those
considerations played no part in the way in which the
Commissioner at first instance had dealt with the matter and
the Full Bench dealt discretely with the findings of fact and
conclusions reached by the Commissioner. The Full Bench's
treatment of that issue is no more than a 'make weight' and
does not otherwise impinge upon its proper consideration of
the appeal from the actual findings and decision of the
Commissioner, who did not, in my view, err in any way in
law and whose findings of fact, upheld by the Full Bench,
are immune from scrutiny by this Court, there being clearly
evidence to support such findings.
It follows that I agree that the appeal should be dismissed.
KENNEDY J
For the reasons of Nicholson J, which I will shortly
publish, in my view this appeal should be dismissed, and I
publish a note to that effect.
ROWLAND J
I also agree with the reasons to be published by Nicholson
J, and I publish a note to that effect.
KENNEDY J
Nicholson J is not able to be present this morning, and
I am authorised on his behalf to publish his reasons for
dismissing the appeal.
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KENNEDY J
I have had the benefit of reading in draft the reasons to
be published by Nicholson J. I agree with his Honour's
reasons and with his conclusion that this appeal should be
dismissed, and merely make the following comment in
relation to s 26(l)(a) of the Industrial Relations Act 1979.
Section 26(1 )(a) requires the Commission, in the exercise
of its jurisdiction under the Act, to act "according to equity,
good conscience, and the substantial merits of the case
without regard to technicalities or legal forms". It appears
to me that, in this context, the expression "equity" bears
its common meaning of "fairness", or "natural justice". I
am unable to accept that, in referring to equity in this
paragraph, the legislature was intending to elevate the rules
of equity above the rules of the common law. The Act makes
no distinction between the body of rules administered by the
courts which, were it not for the operation of the Judicature
Acts, would be administered only by those courts which
would be known as Courts of Equity, and the common
law—see Maitland : Equity at 1.
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HAVING heard Mr R J Buchanan QC (of Counsel) and Mr
M C Dixon for the appellant and Mr R L LeMiere QC (of
Counsel) and Mr B L The for the respondent, THE COURT
HEREBY ORDERS that the appeal be dismissed.
(Sgd.) J.G. CARRIGG,
[L.S.]
Clerk of the Court.

1878

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

FULL BENCH—
Appeals against decision of
Commission—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
The Board of Management, Royal Perth Hospital.
Nos 395 and 396 of 1994.
BEFORE THE FULL BENCH
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER R.N. GEORGE.
COMMISSIONER A.R. BEECH.
5 August 1994.
Reasons for Decision.
THE ACTING PRESIDENT: Messrs Thompson and Whitta
and Mrs Custodio were at all material times employed by
the Respondent at the Perth Rehabilitation Hospital as
nursing assistants. In each case their employment was
governed by the Enrolled Nurses and Nursing Assistants
(Government) Award. Furthermore, they were each engaged
under a series of sequential short term contracts, each for a
finite period. Mr Thompson's employment commenced on
9 March 1993 and finally ended on 15 October of that year.
Mrs Custodio's employment began on 22 March 1993 and
also ended on 15 October of that year. Mr Whitta
commenced his employment on 10 March 1993. It finally
ended on 14 January 1994. It is common ground that in the
case of each employee their employment ended upon the
expiration of the last finite term. In every instance, the
contracts, though for a finite period, stipulated that at any
time during the period of employment the relevant employee
or the Respondent could terminate the contract "prior to the
date stipulated" by giving two weeks' notice in accordance
with the Award. It seems also to be the case that each was
given at least two weeks' express notice that their
employment would cease on the expiry date of the finite
term. It is common ground that each was dismissed because
there was no further need for their services.
Following the termination of the employment of Mr
Thompson and Mrs Custodio, the Appellant applied,
pursuant to section 44 of the Industrial Relations Act 1979,
for a conference in the Commission, claiming that they had
been unfairly dismissed and seeking reinstatement of each
of the employees. Subsequently, similar action was taken in
respect of Mr Whitta. No agreement was reached at the
conferences. Accordingly, the question of whether each of
the former employees had been unfairly dismissed and
whether or not they should be reinstated was referred for
hearing and determination.
At the hearing the Appellant attacked the fairness of the
dismissals on the ground that each of the employees was said
to have been guaranteed permanent employment by Mr
Gerritsen, the Respondent's Co-Ordinator of Support Services at the Royal Perth Rehabilitation Hospital where they
were employed. He interviewed each of the former
employees at the time they were initially engaged. In
addition, the Appellant claimed that the terminations were
in breach of the Western Australian Government Employees
Redeployment, Retraining and Redundancy General Order
((1993) 73 WAIG 216) which, amongst other things,
provides that where a position is declared redundant, the
occupant is to be transferred to suitable alternative employment, either within his or her department or with another
Government authority or otherwise receive voluntary severance payments, which were not paid on this occasion.
Furthermore, the Appellant claimed that the fixed term
contracts were not authorised by the Award and in the case
of Mr Thompson and Mrs Custodio did not fall within the
terms of an unregistered Agreement between the Appellant
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and the Respondent regarding the use of fixed term
contracts. In brief, that Agreement authorised the Respondent to employ persons on fixed term contracts where the
employee is relieving, amongst other things, for annual
leave, or for unfilled vacancies until Government approval
to fill the position is obtained and extended workers'
compensation. In addition, the Appellant contended, as was
accepted to be the case, that none of the former employees,
by their conduct, warranted dismissal.
The Respondent, on the other hand, argued that there had
not been a dismissal but, rather, a termination by the
effluxion of time and thus there could not be an unfair
dismissal. Further, in any event the contracts were not
inconsistent with the provisions of the Award, which gave
parties bound by that Award the right to terminate their
employment on two weeks' notice, which notice was given
in each case. In addition, none of the contracts was in breach
of the Agreement, since Mr Thompson and Mrs Custodio
were employed to cover annual leave and Mr Whitta to
cover extended workers' compensation. The General Order
was said not to apply because it excluded employees
engaged for a fixed term. Moreover, the Respondent denied
that the employees were given an assurance that their
employment would be permanent and thus under no
circumstances could their termination be said to be unfair.
After hearing the parties, the Commission dismissed the
claims, being not satisfied that any of the dismissals were
unfair. In essence, the Commission found that Mr Thompson
and Mrs Custodio were not given a guarantee of permanent
employment, but were expressly employed to cover persons
on annual leave. In addition, the Commission held that their
contracts were not unlawful and did not fall within the scope
of the General Order. In the case of Mr Whitta, the
Commission found that he was indeed promised permanent
employment by Mr Gerritsen, but that promise was not
binding on the Respondent or, alternatively, only entitled
him to employment terminable on two weeks' notice. The
Commission concluded "as a matter of law" that it could
not order the Respondent to employ Mr Whitta as his
contract was for a fixed term and had expired. However, the
learned Commissioner indicated that the Respondent "may
wish to consider whether Whitta's situation creates any
moral obligation and this is a matter for it".
The Appellant now challenges those decisions by these
appeals. In the case of Mr TTiompson and Mrs Custodio
(Appeal 395 of 1994), the Appellant asserts in its Grounds
of Appeal that the Commission erred in finding that they
were employed on valid fixed term contracts; that the
Agreement had not been breached in relation to those
contracts; that the major reason for their employment was
to relieve annual leave absences; that the circumstances
were such that their employment was excluded from the
General Order and that in all the circumstances the
Commission was wrong to find that they were unfairly
dismissed. In the case of Mr Whitta (Appeal 396 of 1994),
the Grounds of Appeal allege that having found that he had
been promised permanent employment; that the methodology adopted by the Respondent in administering fixed term
contracts was far from satisfactory; that it was damaging to
the morale of employees when supervisors make promises
which are not kept; and that the administration of temporary
contracts by the Respondent needs attention, the Commission erred in not finding that Mr Whitta had been unfairly
dismissed. Furthermore, the Appellant alleges that the
Commission erred by finding that Mr Whitta was not
covered by the operation of the General Order.
The agent for the Appellant now concedes that if the
learned Commissioner's conclusion that Mr Thompson and
Mrs Custodio were indeed employed to cover for annual
leave absences, then the appeal relating to them must fail.
That is because employment on a fixed term basis to cover
for annual leave absences was authorised by the Agreement
which, in turn, would be sufficient to exempt the employees
from the provisions of the General Order. However, the
Appellant challenges the Commission's finding in this
respect by submitting that each of the employees was told
by Mr Gemtsen, a person in apparent authority, that they
would be guaranteed future employment. Furthermore,
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consistent with what the Union was told, the written
contracts show that the reason for their employment was not
to cover for annual leave but to fill a "vacant position".
In his published Reasons for Decision the learned
Commissioner examined the evidence adduced by the
parties in some detail. In particular, he found the evidence
of Mrs Little, the Respondent's Human Resources Officer,
to be credible. He found her evidence to be so credible that
where it conflicted with the evidence "of any of the
witnesses" called by the Appellant, which included all the
employees, he preferred her evidence. Thus, although he
also accepted the evidence of Mr Thompson, presumably he
only did so to the extent that it did not conflict with that of
Mrs Little. The learned Commissioner had the benefit of
seeing and hearing all of the witnesses and there are no valid
grounds for interfering with his assessment of their
credibility.
Mrs Little, who was senior in rank to Mr Gerritsen,
testified that she spoke to Mr Thompson and Mrs Custodio
after they had initially been interviewed by Mr Gerritsen and
indicated to them that their employment would be of a short
term nature. Indeed, she testified that she discussed with Mrs
Custodio the wisdom of her decision to give up permanent
employment to take up the temporary employment being
offered to her by the Respondent. Furthermore, she gave Mrs
Custodio an opportunity to change her mind after ascertaining that Mrs Custodio could return to her former employment. In addition, Mrs Little testified that the reason for the
reference to "vacant position" in the written contracts was
purely for the Respondent's accounting purposes and for no
other. Her evidence in this respect was supported by the
evidence of Mr Leen, the Respondent's Manager of
Administrative Services at the Rehabilitation Hospital
where the employees were employed, whose evidence the
learned Commissioner also appears to have accepted. Mr
Leen also testified that it was imperative that the hospital
employed people against a position number and thus,
notwithstanding the reference in contracts to Mr Thompson
and Mrs Custodio being employed to cover a "vacant
position", was intended to refer to the persons on leave. In
the circumstances, it was quite open for the learned
Commissioner to find, as he did, that irrespective of what
was put in the contracts, and irrespective of what was said
to the Appellant's representative, the real reason for their
employment was to cover absences for annual leave. It
follows, as the Appellant's agent rightly concedes, that the
appeal in respect of each of those employees should be
dismissed.
In the circumstances, it is not necessary to consider the
other objections raised by the Appellant on this occasion
concerning Mr Thompson and Mrs Custodio. However, as
they were the subject of much debate before us, I offer the
following observations.
As presently advised, I do not accept that the contracts in
question were contrary to the Award. Clause 16.—Contract
of Service, of the Award, provides that except in the case
of dismissal for misconduct, an employee's service shall not
be terminated unless he/she has received a fortnight's
previous notice or payment for such period in lieu thereof.
Although expressed to be for a finite period, the contracts
were, as previously indicated, nonetheless terminable before
the end of that period by giving two weeks' notice. Clearly
therefore, the contracts are not inconsistent with Clause 16
of the Award. With respect, it is not correct to say, as did
the learned Commissioner, that the principles outlined by
him in The Australian Workers' Union, West Australian
Branch, Industrial Union of Workers v. Newcrest Mining
Ltd (1992) 72 WAIG 403 have application in this case. The
provisions of the Award in question in that case not only
stipulated the period of notice required to terminate the
contract but also that "the contract of service shall be
weekly". There is no such provision in the Award now
under review. In any event, it ill behoves the Appellant to
contend on one hand that the Award does not permit a fixed
term contract and, on the other hand, to contend that it has
entered into an unregistered agreement which permits fixed
term contracts, albeit in only a limited number of cases.
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Apart from these considerations, even if the contracts
were in some sense unlawful, it does not follow that their
termination was unfair (see: R. v. The Industrial Court of
South Australia; ex pane General Motors-Holdens Pty Ltd
(1975) 10 SASR 582; and see too: Newmont Australia Ltd
v. The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers (1988) 68 WAIG 677). In this
case, each of the employees signed documents clearly
indicating that they accepted "the fixed contract of service"
as detailed in the document. Furthermore, on a number of
the occasions, if not on each occasion, they were presented
with such a document to sign, it was accompanied with a
letter indicating that the "offer in no way implies the
expectation or otherwise of continued employment beyond
the period in your contract". To subsequently complain that
they were not employed beyond that period seems somewhat
unreasonable. They received the benefit of what they
expressly acknowledged in writing they were offered. It is
not consistent with equity, good conscience and the
substantial merits of the matter that they should be given the
benefit of something more on the basis of some technical
breach of one industrial instrument or another.
The complaint that the employees were not given the
benefit of the General Order is likewise debatable. It is
highly questionable whether the employees were indeed
made redundant for the purposes of the General Order.
Clearly, the General Order applied to employees occupying
a particular post which has been abolished. There was no
evidence to suggest that any of the employees were in reality
occupying any of the posts which were apparently abolished
by the Respondent. Furthermore, if the Order has been
breached, it is a matter for the Industrial Magistrate's Court
to remedy and not for the Commission.
Moreover, there is much to be said for the Respondent's
contention that the employees were not dismissed from their
employment, rather it ended through the effluxion of time.
In those circumstances, there could not be an unfair
dismissal. It is not readily apparent to me on what basis the
learned Commissioner distinguished the facts in this case
from those considered in The Civil Service Association of
Western Australia Incorporated v. The Public Service
Commission (1993) 73 WAIG 1845, but in any event the
decision of the Supreme Court in The Public Service Appeal
Board, ex pane The Public Service Commissioner (Unreported) No. 1728 of 1993—24 May 1994 would suggest that
the employees in this case were not dismissed. It is
undeniably the case that the Commission is entitled under
section 44 to consider an application that an employee who
has been refused employment that he or she should be
re-employed, as was explained in The Board of Management, Princess Margaret Hospital for Children v. The
Hospital Salaried Officers Association of Western Australia
(Union of Workers) (1975) 55 WAIG 543, but the dispute
before the Commission was not referred, nor did it proceed
below, on that basis.
Similar, but not identical, considerations apply with
respect to the appeal relating to Mr Whitta. No point was
taken, and indeed the Grounds of Appeal do not assert, that
the terms of his employment were unlawful. It was conceded
by the Appellant's agent that Mr Whitta's employment fell
within the scope of the Agreement between the Appellant
and the Respondent relating to fixed term employment
because, as the evidence clearly indicates, he was employed
to cover for absences due to workers' compensation leave.
The Appellant's agent, not surprisingly, conceded that the
Agreement constituted an agreement between the employer
and the "relevant Union" for the purposes of the exclusion
contained in paragraph (3) of Schedule A of the General
Order. That paragraph excludes employees engaged for a
defined period under a fixed term contract entered into with
the agreement of the employee, the employer and the
relevant union. In addition the evidence clearly discloses
that Mr Whitta agreed in writing that his employment would
be for a finite term, albeit terminable earlier by notice. In
the circumstances, there is no substance in the Ground of
Appeal alleging that the Commission erred in finding that
there existed the necessary tripartite agreement to exclude
Mr Whitta from the operation of the General Order. It was
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once thought to be the case that a contract for a finite term,
which provided for earlier determination by notice was not
one for a fixed term because it could be unfixed by notice,
but at least since the decision of the English Court of Appeal
in Dixon v. British Broadcasting Corporation [1979] IRLR
114 that no longer appears to be the case for industrial
relations purposes. As explained in Wiltshire County
Council v. National Association of Tfcachers in Further and
Higher Education [1980] IRLR 198 a fixed term contract in
this context is one with a defined beginning and end, as was
the case for Mr Whitta.
It is not entirely clear to me what the learned Commissioner meant by his conclusion that "as a matter of law I
cannot order the hospital to employ Mr Whitta as, in
essence, his terms of contract are the same" as he found to
be the case for the other two employees. If what he meant
was that Mr Whitta was employed for a finite term only and
that his employment came to an end by the effluxion of time
rather than him being dismissed, then for the reasons already
indicated there is little room to quarrel with that conclusion.
If on the other hand, the learned Commission was saying,
as appears elsewhere in his lengthy reasons for decision, that
despite representations from Mr Gerritsen that Mr Whitta
would be permanently employed, "the expectation of
ongoing employment as a matter of law
can only be
for the period that it takes to bring the contract to an end",
because the Award did not provide for employment on any
other basis to some extent begs the question to be answered.
It is trite to say that the question before the Commission
below was not so much a question of the respective legal
rights of the parties, but whether the Respondent has
exercised its legal right to terminate the contract, if indeed
that be the case, fairly. In that respect, the question of
whether or not a representation regarding future employment had been made may well be relevant.
To the extent that the learned Commissioner found that
the representations of Mr Gerritsen were not binding on the
Respondent, that finding is at best questionable. On the
evidence there is much to suggest that Mr Gerritsen had the
ostensible authority to bind the Respondent for it was he
who hired Mr Whitta and he appears to have done so without
any direct involvement from Mrs Little. Nonetheless, the
evidence of both Mr Whitta and Mr Gerritsen on the subject
of representations was, to say the least, vague and it is not
surprising that the learned Commissioner did not regard the
evidence of either of those witnesses as being very credible.
Whatever Mr Gerritsen claims to have said to Mr Whitta,
the record of Mr Whitta's evidence suggests that he
interpreted Mr Gerritsen as indicating only that there was
a "chance" of permanent employment. However, what is
undeniably the fact is that, despite Mr Gerritsen's assurances, Mr Whitta knew that he was at all times filling in for
persons who were absent on workers' compensation leave.
Moreover, periodically he had to sign contracts of service
which clearly indicated that he accepted "the fixed contract
of service" as detailed in those documents. Each of those
documents indicated a specific' 'date of termination". There
was no scope for any misunderstanding about what he was
being offered in this respect because the evidence discloses
that after his discussions with Mr Gerritsen he received at
least one letter from Mrs Little in August 1993 enclosing the
fifth of his six finite term contracts, expressly indicating that
the "offer in no way implies the expectation or otherwise
of continued employment beyond the period prescribed in
your contract and is conditional upon you signing and
returning the acceptance/confirmation copy of this letter to
the Department of Human Resources within seven days".
The subsequent offers made to him were no different. Thus,
despite what Mr Gerritsen may have said to him and despite
the learned Commissioner's mention of a "moral" claim,
it is difficult to see how he could be said to have had a
legitimate expectation of continued employment beyond
that date, as indeed the learned Commissioner appears to
have concluded. Moreover, even if it could be said that he
was to be given the benefit of permanent employment, there
is something to be said for the learned Commissioner's
observation that there could be no guarantee that that
employment would last forever, because the Award provides
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that it could be terminated on two weeks' notice, the benefit
of which Mr Whitta received on this occasion.
For the foregoing reasons there is, in my view, no sound
basis to interfere with the learned Commissioner's decision.
Even if Mr Whitta could be said to have been dismissed,
which I doubt, I do not consider that it could be said to have
been unfair.
I would dismiss both appeals.
COMMISSIONER GEORGE: I have had the opportunity
of reading in draft form the Reasons for Decision of His
Honour the Acting President and of Beech C. and agree with
His Honour that both appeals should be dismissed.
In respect of the appeal by Mr Whitta there is much to
be criticised in the way in which Mr Gerritsen conducted
himself in creating an expectation in the mind of Mr Whitta
as to "permanent" employment. On the evidence, however,
it was abundantly clear to Mr Whitta what his true
circumstances were.
Each of the contracts agreed to by Mr Whitta were for
finite terms and in one case the details expressed in the
standard format were accompanied by a letter which advised
that the offer was to in no way be taken to imply the
expectation or otherwise of continued employment beyond
the period prescribed in the contract and was conditional on
Mr Whitta signing and returning the acceptance/confirmation copy of the letter to the Department of Human
Resources within a specified period. Mr Whitta signed in
acceptance of the contract on that basis. On all but two
occasions the reason for employment was specified as being
the replacement of an employee on workers compensation
and Mr Whitta signed in acceptance of those conditions. On
the occasions when this was not shown to be the reason Mr
Whitta questioned the change on the basis that he believed
his relief of the employee absent on workers compensation
could lead to his permanent employment if that employee
did not return. He also conceded under cross examination
that when he was first employed he was told by Ms Little
that he was being employed to replace a person absent on
workers compensation and there could be no guarantee of
permanent employment. This evidence was consistent with
the evidence of Ms Little.
The Commission at first instance found that the evidence
of both Mr Whitta and Ms Little to be reliable and the
evidence of Mr Gerritsen to be unreliable. Where there was
any conflict, the evidence of Ms Little was preferred over
all others. Ms Little was unequivocal in her evidence that
in selecting Mr Whitta to fill the workers compensation
vacancy she believed that the potential existed for a
reasonable period of employment but she had never given
any indication to Mr Whitta of the likelihood of permanency
other than by application through the normal advertised
vacancy processes. While the Commission in first instance
found that "Gerritsen had offered Whitta permanent
employment" the evidence does not indicate that to be the
case. The closest Mr Gerritsen got to admitting that was
under cross examination when he conceded that in answer
to a question from Mr Whitta "Have I got a permanent
job?" He had answered "yes". Mr Whitta's own evidence
when read as a whole gives no indication of any offer being
made to him but rather of an expectation arising from
discussions with and questions put to Mr Gerritsen from
time to time. That expk;tation was quite different to what
he was categorically told by Ms Little at the time of his
employment.
In my view, for the reasons set out by his Honour the
Acting President, Mr Whitta's contract came to an end with
the effluxion of time and in accordance with its terms. There
was therefore no dismissal. Even if this not be the case I find
no basis to disagree with the Commissioner at first instance
who found that there had been no unfairness.
The circumstances relating to the dismissal of Mr
Thomson and Mrs Custodio are different to those of Mr
Whitta and I agree with the conclusion of His Honour the
Acting President in respect of their appeals and have nothing
to add.
COMMISSIONER BEECH: The appellant in these
matters brings an appeal from a decision of the Commission

which dismissed two applications alleging that three
employees were unfairly dismissed. The facts of these
matters are more fully set out in the reasons of His Honour
the Acting President.
The task of an appellant tribunal when reviewing a
decision of a tribunal at first instance is well settled and
reference need only be made to the decision of the Industrial
Appeal Court in AMWSU v. RRIA ((1989) 69 WA1G 985
per Kennedy J at 988).
It is apparent from the facts of these matters, and I suspect
it is recognised by the appellant, that the three employees
concerned were each employed pursuant to a contract of
employment which had a finite term. Until the current
situation occurred there had been a continuing series of these
contracts. They were also contracts which were terminable
by notice given by either party within that term. In each case
the terms of the contracts are not in dispute. In each case the
parties to the contracts of employment recorded their terms
in writing. I suspect that little if anything turns upon the fact
that the dates of signing the documents were in most cases
after the commencement of the contracts of employment. It
is sufficient to note that the respective documents in each
case contained a date of commencement and a date of
termination.
In each case the termination of employment complained
about by the appellant at first instance occurred on the dates
of termination referred to in the documents. I have not found
it necessary for my determination of these particular appeals
to consider whether in these circumstances the employees
were thereby dismissed for the purposes of the Act, or
whether the dispute between the parties may properly be
characterised as a refusal by the respondent to offer a further
contract of employment to them at the expiry of their current
contracts. In either case it is likely that the Commission
would have jurisdiction to entertain the dispute between the
parties (PMH v. HSOA (1975) 55 WAIG 543; Orange City
Bowling Club Limited v. FLAIEU [1979] AR 90) although
the manner in which the dispute may be dealt with may
differ.
The task before the Commission at first instance was to
decide according to equity, good conscience and substantial
merit the claims of the applicant in relation to the three
employees concerned. In that regard the relevant circumstances need to be, and indeed were, considered by the
Commission. In my respectful observation two circumstances were particularly significant. The first of these is the
Memorandum of Agreement. This is an unregistered
agreement between the appellant and public health sector
employers arising out of the settlement of an industrial
dispute. Part of that agreement related to what the parties
described as fixed term contracts. As those contracts were
the basis of the contracts of employment of the three
employees it is essential that the agreement be given due
weight in resolving a dispute about them between the
appellant and one of the employers covered by the
agreement. It is not to the point to argue whether or not the
agreement can be implied into the terms of the contracts of
employment of the three employees concerned. It is to the
point for the Commission to consider whether either party
to the agreement has honoured or breached its terms when
considering the fairness of the dispute to be resolved
between them. To hold otherwise, or to suggest that the
agreement is "of no consequence" would be to render
worthless agreements reached between principals in industrial relations. To hold such a submission valid would have
quite serious consequences in dispute resolution, and not
just in industrial relations. In this case the learned
Commissioner at first instance did take the agreement into
consideration and found that the terms of the agreement had
not been breached. There was in my respectful observation
sufficient evidence before him to allow him to reach that
conclusion. In my view therefore the Full Bench ought not
interfere with that finding.
Having regard then to the claims made on behalf of Mr
Thompson and Mrs Custodio, their contracts of employment
ended on the dates set out in the respective documents. I can
find no error on the part of the Commission at first instance
which would warrant the Full Bench interfering with the

decision of the Commission that the claims of unfair
dismissal would be dismissed. As he has found, the
agreement was not breached. Given that the appellant itself
agreed as part of the agreement that fixed-term contracts
would be able to be used, it can hardly be heard to complain
before the Commission that their use breaches the relevant
award. Once it is established that the employees were
employed pursuant to the parties' understanding of "fixed
term contracts" then there is nothing in the WA Government Employees Redeployment, Retraining and Redundancy General Order which would compel a different
conclusion regarding the application of that order than the
one reached by the Commission at first instance. I would
therefore dismiss Appeal No. 395 of 1994.
The circumstances of Mr Whitta however, bring forward
the second of the two circumstances which I believe are
determinative of my decision in this matter. The Commission at first instance found that Mr Whitta had been offered
permanent employment by Mr Gerritsen (Appeal Book page
42). The respondent submits, and the Commission at first
instance found, that Mr Gerritsen although holding the
position of "Co-ordinator of Support Services, Royal Perth
Rehabilitation Hospital" did not have the authority of the
hospital to offer permanent employment. The Commission
held that it was open to find on the evidence that Mr
Gerritsen, for reasons only known to himself, at least let Mr
Whitta believe he had the authority to make the offer. He
found that Mr Gerritsen misled Mr Whitta. The Commission
concluded that as a matter of law he could not order the
hospital to employ Whitta because, in essence, his terms of
contract were the same as he had found existing for the other
two employees.
The task of the Commission was to decide the claim
according to equity, good conscience and substantial merit.
In my respectful observation the learned Commissioner fell
into error in concluding that as a matter of law he could not
order the hospital to employ Mr Whitta and determining the
claim on that basis. The task before the Commission
involved more than that conclusion. Considerations of an
employee being misled by a senior representative of
management, indeed the same person who employed him in
the first place, is a matter which would exercise the mind
of the Commission in deciding whether or not an employee
has received "a fair go all round" (Craigcare Hospitals v.
HSOA (1982) 62 WAIG 2929 per Cort SC at 2932). The
Commission, importantly, concluded that as a result of Mr
Gerritsen's misleading of Mr Whitta, Royal Perth Hospital
may wish to consider whether Mr Whitta's situation creates
any moral obligation "and this is a matter for it". The
"good conscience" referred to in section 26 is the good
conscience of the Commissioner concerned (as referred to
by Kelly C in ETU v. ECA and Others (1980) 60 WAIG 284)
and not of the respondent to this matter. With respect, the
above conclusions are matters which would form a central
part of a consideration according to equity, good conscience
and substantial merit whether Mr Whitta had been fairly or
unfairly treated. In failing to treat the matters from that
perspective I conclude that the Commission fell into an error
of the kind envisaged in House v. The King (as referred to
by Kennedy J above) and which would warrant the
intervention of the Full Bench.
As to the question of the relief available to the Full Bench
I believe that it is able to decide that question based upon
the facts as found by the Commission at first instance. In
that regard I turn to the further conclusions set out by the
Commission in his reasons. The Commission concluded that
the methodology adopted by the respondent in administrating these contracts is far from satisfactory, that it must be
damaging to morale for employees when supervisors make
promises to them which in the workers' eyes are not kept
even though those promises cannot be kept as a matter of
law and that the administration of these temporary contracts
needs urgent attention by the respondent and a more
equitable and flexible set of rules developed in order that the
situations described can be avoided. Those conclusions in
turn lead to the conclusion that Mr Whitta had not been
given a fair go by the respondent in that, although he had
been employed pursuant to a contract of employment with
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a finite term, he had been given an undertaking by the person
in management who had first employed him that he would
be offered permanent employment. I am in complete
agreement with the Commission at first instance that it must
be damaging to morale when such a supervisor makes a
promise which is not kept. It is potentially damaging to
authority and, in the current economic climate, unfair. While
it is true that the relevant award envisages indefinite
employment terminable upon two weeks' notice rather than
"permanent employment" I can only conclude that that
employment is what was being referred to by Mr Gerritsen.
Fairness in those circumstances would be satisfied by
requiring the respondent to fulfil the undertaking made on
its behalf and I would quash the decision of the Commission
at first instance and order accordingly.
Appearances: Ms S.M. Jackson on behalf of the Appellant.
Mr R.L. Hooker (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
The Board of Management, Royal Perth Hospital.
No. 395 of 1994.
BEFORE THE FULL BENCH
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER R.N. GEORGE.
COMMISSIONER A.R. BEECH.
5 August 1994.
THIS matter having come on for hearing before the Full
Bench on the 5th day of July, 1994, and having heard Ms
S.M. Jackson on behalf of the Appellant and Mr R.L. Hooker
(of Counsel) on behalf of the Respondent, it is this day, the
5th day of August, 1994, ordered as follows—
That the Appeal be and is hereby dismissed.
The Full Bench.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
The Board of Management, Royal Perth Hospital.
No. 396 of 1994.
BEFORE THE FULL BENCH
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER R.N. GEORGE.
COMMISSIONER A.R. BEECH.
5 August 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 5th day of July, 1994, and having heard Ms
S.M. Jackson on behalf of the Appellant and Mr R.L. Hooker
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(of Counsel) on behalf of the Respondent, it is this day, the
5th day of August, 1994, ordered as follows—
That the Appeal be and is hereby dismissed.
The Full Bench.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Burswood Resort (Management) Limited
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 224 of 1994.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER S.A. KENNEDY.
14 July 1994.
Order.
THE Appellant having filed a notice seeking to withdraw
the appeal and the Respondent having no objection to the
appeal being withdrawn, it is this day ordered as follows—
That the Appellant have leave to withdraw the appeal
and that the appeal be and is hereby discontinued.
By the Full Bench.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Westrail
and
Trevor Durham.
No. 624 of 1994.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER J.F. GREGOR.
COMMISSIONER A.R. BEECH
3 August 1994.
Reasons for Decision.
THE ACTING PRESIDENT: On 17 February 1994 the
Respondent lodged an application alleging, in effect, that he
had been unfairly dismissed from his employment with the
Respondent on 8 July 1993 and seeking reinstatement. The
Respondent filed a Notice of Answer objecting to the claim,
inter alia, on the grounds that the Commission had no
jurisdiction to hear the matter because the application was
instituted outside the time limit imposed by section 29(2)
of the Industrial Relations Act 1979.
Section 29(2), which came into force on 1 December
1993, is in the following terms—
"(2) A referral by an employee under subsection
(l)(b)(i) cannot be made more than 28 days after
the day on which the employee's employment
terminated."

The Commission rejected the Respondent's contention,
holding that the time limit imposed by section 29(2) applied
to applications in respect of dismissals occurring on or after
1 December 1993. In short, the Commission held, relying
on Rodway v. R. (1990) 169 CLR 515, that the Appellant
had a right, unqualified by time limits, to bring the
application and the Act should be interpreted in a way which
did not retrospectively interfere with that right. From that
decision the Appellant now appeals.
The decision of the Commission is a "finding", as
defined by section 7 of the Act. It is therefore necessary that
the Full Bench be satisfied that the matter is of such
importance that in the public interest an appeal should lie.
The Respondent quite properly did not challenge the
proposition that the matter was of such a nature that an
appeal should lie. The issue raised by the appeal is one
which concerns the limits of the Commission's jurisdiction
and has the potential to affect other claims before the
Commission and it is clearly in the public interest that the
issue be resolved. In the circumstances the Full Bench is
satisfied that the appeal should proceed.
Counsel for the Appellant argues now, as he did before
the Commission below, that section 29(2) is purely a
procedural provision and therefore applies to claims in
respect of dismissals occurring prior to 1 December 1993
and not simply to dismissals occurring on or after that date.
In this respect, he referred to and relies upon Yrttiaho v. The
Public Curator of Queensland (1971) 125 CLR 228. He does
not contend that the clause should be read strictly so as to
extinguish any right acquired prior to 1 December 1993 to
bring an application. Rather, he contends that the section
should be interpreted as not extinguishing such claims until
28 days after 1 December 1993, that is, 28 days after the day
on which the amending Act came into force. He submits that
the underlying purpose of an object of the section is to
crystallise claims for certain dismissals within 28 days so
that employers could order their affairs properly. Consistent
with section 18 of the Interpretation Act, the section should
be given an interpretation which advances that object and
thus should be read as providing that after 1 December 1993
employees dismissed earlier than that date had 28 days to
lodge an appeal.
Counsel for the Respondent says that the language of the
section is clear and unambiguous. She submits that it means
what it says, that is, that the 28 day limit operates from
"the" day of dismissal. There is no warrant to use section
18 of the Interpretation Act to interpret it other than in
accordance with its plain and ordinary meaning. Further, she
contends that the time limit imposed by the section is not
merely procedural but is an integral part of the right to bring
a claim with respect to a harsh, oppressive or unfair
dismissal. In the circumstances, applying the principle in
Rodway's case she submits that the section should be given
a prospective and not a retrospective operation so as not to
defeat the Respondent's previously unrestricted right.
As a general rule of statutory interpretation, an amending
Act operates from the date it comes into force, in this case
1 December last. There is, however, as explained in
Rodway's case, a presumption rebuttable by an expressed
intention, or by necessary implication to be drawn from the
legislation, that the amending Act will be taken not to affect
existing rights and liabilities. On the other hand, when the
amending legislation merely changes the procedure for
implementing existing rights and liabilities, those changes
are effective immediately, notwithstanding that they affect
transactions relating to events which occurred in the past.
This is because "(n)o suitor has any vested interest in the
course of procedure, nor any right to complain, if during the
litigation the procedure is changed, provided, of course, that
no injustice is done" (Republic of Costa Rica v. Erlanger
(1876) 3 Ch D 62, 69; see too: Maxwell v. Murphy (1957)
96 CLR 261, 267). TTius, as a general rule, a procedural
statute will operate with retrospective effect, but one
concerning substantive rights arising out of past events will
operate prospectively.
However, as pointed out in Rodway's case the "difference between substantive law and procedure is often
difficult to draw'' (at p 518) and there has been much debate

in the courts as to whether a particular statute is a procedural
one or not. That debate is no better illustrated by the recent
cases of Keith McLaren v. The Corporation of the City of
Adelaide (1991) 58 SAIR 557 and Henningson v. Bishop
Collections Pty Ltd and Others (1992) 59 SAIR 230, both
of which dealt with the effect of the amendment to section
15(l)(d) of the South Australian Industrial Relations Act
1972 which increased the time limit allowed to bring a claim
for underpayment of wages from three years to six years. In
the firstmentioned case, the Industrial Court of South
Australia held that the time limit imposed by that subsection
affected the substantive rights of the affected employee and
therefore could not operate retrospectively, but only
prospectively. On the other hand, the Court, in the
lastmentioned case, held that the subsection was procedural
because it did not create a cause of action but simply
governed when that action could be brought and as such
operated retrospectively.
The High Court in Rodway's case suggested (at p 519)
that the simple classification of a statute "as either
procedural or substantive does not necessarily determine
whether it may have a retrospective operation". In
Rodway's case, which concerned an amendment to the
Tasmanian Criminal Code removing the requirement for the
evidence of the complainant to be corroborated in some
material particular as a condition precedent for the conviction of certain officers, the Court said at page 519—
"Where a period is limited by statute for the taking
of proceedings and the period is subsequently abridged
or extended by an amending statute, the amending
statute should not, unless it is clearly intended, be given
a retrospective operation to revive a cause of action
which has become barred or to deprive a person of the
opportunity of instituting an action which is within
time. If it were given a retrospective operation, the
amending legislation would operate so as to impair
existing, substantive rights—either the right to be free
of a claim or the right to bring a claim—and such an
operation could not be said to be merely procedural."
Thus, if a statute of limitation, which might ordinarily be
classified as procedural, operates in a way which adversely
affects existing vested rights, it is not merely procedural and
would fall within the presumption against retrospectivity.
As pointed out in Carr and Another v. Finance Corporation
of Australia Ltd (1982) 42 ALR 29, a temporal limitation
is only a matter of procedure if there remains time for the
relevant cause of action to be instituted. Much the same view
was taken by the High Court in Yrttiaho's case. Gibbs J,
with whom Windeyer and Walsh JJ expressly agreed on this
point, indicated, referring to the decision of Dixon CJ in
Maxwell v. Murphy (supra) at 270, that though procedural
in its character a statute which affects vested rights
adversely is to be construed as having any prospective
operation unless, by its language, the statute plainly
manifests a contrary intention. He observed at pp 422-423—
"In Maxwell v. Murphy (supra) Williams J. drew a
distinction between the two classes of case that can
arise. He said at pp. 227, 278: "An existing statute of
limitation may be altered by enlarging or abridging the
time within which proceedings may be instituted. If the
time is enlarged whilst a person is still within time
under the existing law to institute a cause of action the
statute might well be classed as procedural. Similarly
if the time is abridged whilst such person is still left
with time within which to institute a cause of action,
the abridgement might again be classed as procedural.
But if the time is enlarged when a person is out of time
to institute a cause of action so as to enable the action
to be brought within the new time or is abridged so as
to deprive him of time within which to institute it
whilst he still has time to do so, very different
considerations could arise. A cause of action which can
be enforced is a very different thing to a cause of action
the remedy for which is barred by lapse of time.
Statutes which enable a person to enforce a cause of
action which was then barred or provide a bar to an
existing cause of action by abridging the time for its
institution could hardly be described as merely proce-
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dural". The reasoning of Dixon C.J. in Chang Jeeng v.
Nuffield (Australia) Pty. Ltd. (1959), 101 C.L.R. 629,
at pp. 636, 638, suggests that he recognized a similar
distinction. It is my opinion a valid distinction, and the
decisions are consistent with it, even when they do not
expressly recognize it. The authorities support the view
that an amendment to a Statute of Limitations may be
regarded as being only of a procedural nature and,
therefore, unless a contrary intention appears, retrospective in operation, if, being an amendment enlarging
time, it took effect before the right sought to be
enforced had become finally barred by lapse of time,
and if, being an amendment reducing time, it left time
after its commencement within which an action might
be brought. In these circumstances the substantive
rights of the parties are not affected by the alteration
of the limitation period."
In Yrttiaho's case the Court was concerned with an
amendment, made after proceedings had been instituted, to
Rules of Court abridging the period of inaction, after which
it was necessary to obtain leave of the Court before
proceeding with a matter, from six to three years. That
amendment was held to be procedural only because, as
Gibbs J pointed out (at p 422), the amendment did not bar
the cause of action. The appellant in that matter remained
entitled to continue the action, albeit that it was necessary
to obtain leave to do so. In this instance, the position is quite
different. Section 29(2) does not merely govern the manner
by which an existing right is to be disposed of, but
determines the extent of the right. The right to bring a claim
of the nature now in question is inextricably governed by the
time limit imposed by the section (see too: State Electricity
Commission of Western Australia Salaried Officers Association (Union of Workers) v. Western Australian Industrial
Relations Commission (1975) 55 WAIG 747, 748). Read
literally, the section expressly deprives the Respondent of
the right he had prior to 1 December last to institute the
proceedings in question.
Despite the valiant efforts of Counsel for the Appellant
to persuade us otherwise, in my opinion it would be perverse
to read the subsection as authorising the proceedings to be
instituted up to 28 days from 1 December 1993. Such an
interpretation is contrary to the ordinary and plain meaning
of the language used in the section. The section unambiguously prohibits the institution of proceedings "more
than 28 days after the date the employee was terminated".
To suggest, as is the import of the Appellant's submission,
that the section should be interpreted as authorising a longer
period than that stipulated, is clearly contrary to the
language used in the section. Section 18 of the Interpretation
Act applies only where there is a genuine ambiguity in the
statute. I take the position to be the same as that outlined
by Burchett J in respect of the equivalent provision under
the Commonwealth Acts Interpretation Act in Trevisan and
Another (Trustees of the Forli Pty Ltd Superannuation Fund)
v. Federal Commissioner of Taxation (1991) 101 ALR 26.
At p 31 he said—
"Section 15AA requires a court to prefer one
construction to another. Such a requirement can only
have meaning where two constructions are otherwise
open. The section is not a warrant for redrafting
legislation nearer to an assumed desire of the legislature. It is not for the courts to legislate; a meaning,
though illuminated by the statutory injunction to
promote the purpose or object underlying the Act, must
be found in the words of Parliament As Bowen CJ said
in Re News Corporation Ltd (1987) 70 ALR 419 at428:
'A[n] ... important rule in this context is that
embodied in s 15AA of the Acts Interpretation Act
1901 requiring the court to lean towards the
construction that will promote the purpose of the
Act. In the end the task of the court is to ascertain
and to enforce the actual commands of the
legislature: Scott v. Cawsey (1907) 5 CLR 132 at
155. This will best be achieved by studying the
words used and the context and the purpose or
object underlying the Act.' "
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In any event, the purpose or object, of section 29(2)
appears to be to confine applications by individual employees in respect of claims relating to harsh, oppressive or
unfair dismissals to those instituted no more than 28 days
from the date of dismissal. Furthermore, it is not unreasonable to conclude, in the absence of an express intention to
the contrary, that that object was to be applied prospectively
in accordance with the normal rules of statutory interpretation. Interestingly, the time limit imposed by section 29(2)
of the Act is confined to matters referred to the Commission
under section 29(l)(b)(i). The time limit does not appear to
affect claims relating to harsh, oppressive or unfair
dismissals which are referred to the Commission by an
organisation or, in the unlikely event, by an employer on
behalf of an aggrieved employee. Such claims are instituted
by virtue of section 29(1 )(a) rather than section 29(l)(b)(i)
of the Act.
In my opinion, section 29(2) of the Act can only be read
as fixing the datum point for the 28 day limit at the date of
dismissal. In the circumstances the section should be
interpreted as only having a prospective operation, that is,
it does not apply to dismissals effected before 1 December
last. The section would otherwise operate to extinguish a
substantive right which the Respondent had under the Act
prior to 1 December, namely the right not merely to lodge
a claim in respect of the alleged unfair dismissal on 8 July
1993, but to lodge it at any time thereafter. Thus I would
dismiss the appeal.
Commissioner Gregor: I agree with the Acting President's decision and have nothing further to add.
Commissioner Beech: I agree that the appeal should be
dismissed. The Commission at first instance carefully
considered the matter and I do not detect any error in her
reasoning or in her application of the law.
Accepting for the moment that Mr Durham was dismissed
on the 8th July 1993 by the present appellant and that he
believes his dismissal to have been unfair then he had a right
pursuant to the Industrial Relations Act 1979 to bring a
claim to that effect to the Commission. That right was not
required by the statute to be exercised within a particular
period of time.
On the 1st December 1993 the Act was amended to
provide that a referral by such an employee cannot be made
more than 28 days after the day on which the employee's
employment terminated. The appellant argues that the
amendment has affected Mr Durham's right and that he was
obliged to make his claim within 28 days after the day on
which the amendment to the Act took effect. The manner
in which the interpretation of statutes is to be approached
was recently discussed by the Industrial Appeal Court when
it was considering a matter concerning the interpretation of
an award of the Commission (AEEFEU v. Minister for
Health ((1991) 71 WAIG 2253). Applying the reasoning in
that matter to the facts in this matter, I do not find the
wording of the amendment to be ambiguous or uncertain and
see no warrant to move beyond the plain and ordinary
meaning of that wording unless the effect of that plain and
ordinary meaning is to lead to some absurd or unintended
result. I do not think that the words used lead to such a result,
and it was not really argued otherwise.
Further, while s.18 of the Interpretation Act requires the
interpreting authority to pay regard to the purpose or object
of the amendment I am inclined to the view that requirement
results only in a view that the purpose of the amendment is
to limit the right to claim unfair dismissal to the period of
28 days of the date of the dismissal. That is, I do not see that
approach as directly answering the question which is to be
determined in this matter, the question being: does the
amendment affect the right held by Mr Durham prior to its
coming into operation?
I therefore move to consider whether it is an amendment
which is intended to have retrospective effect In this regard
the appellant concedes that it is not the case that the
amendment should be read as applying to the circumstances
in July 1993. That is, the appellant concedes that the
amendment should not be read so that Mr Durham's right
is now held to have expired 28 days after his termination on

the 8th July 1993. That having been said then I find it
difficult to ascribe to the words used in the amendment the
effect that Mr Durham's right expired 28 days after the date
of the operation of the amendment. The words themselves
do not lead to that conclusion.
The general rule of the common law that a statute
changing the law ought not, unless the intention appears
with reasonable certainty, to be understood as applying to
facts or events that have already occurred in such a way as
to affect rights or liabilities which the law had defined by
reference to the past events, was referred to by the High
Court in Rodway v. The Queen ((1990) 169 CLR 515). In
that matter it was held that an amendment made to the
Criminal Code (Tas.) did not affect existing rights and
obligations but operated to affect the way in which rights
fell to be determined at trial. It was noted that there is no
presumption against retrospectivity in the case of statutes
which affect mere matters of procedure but as the High
Court observed the difference between substantive law and
procedure is often difficult to draw. Where a statute operates
in a way to affect existing rights or obligations it is not
merely procedural and falls within the presumption against
retrospective operation (at 518). The High Court observed
that where a period is limited by statute for the taking of
proceedings and the period is subsequently abridged or
extended by an amending statute, the amending statute
should not, unless it is clearly intended, be given a
retrospective operation to deprive a person of the opportunity of instituting an action which is within time. The
present appellant argues that the amendment did not deprive
Mr Durham of his pre-existing right to bring a claim to the
Commission but it required that right to be exercised within
28 days of the amendment. Even if the wording used in the
amendment allows such an interpretation, it would still have
to be construed as affecting Mr Durham's pre-existing right
and is not merely procedural. I think it is caught by the
presumption against retrospectivity.
An amendment to the Rules of the Supreme Court of
Queensland which reduced from six years to three years the
period in which fresh proceedings could be taken in an
action without leave of the court was held, in the
circumstances of that matter, to have been only procedural
in character and did not affect any right of the plaintiff
within the meaning of that state's Interpretation Act
(Yrttiaho v. Public Curator of Queensland (1971) 125 CLR
228). However the facts in that matter are able to be
distinguished from the present case. In that matter an action
had already been commenced and leave of the court could
be sought to extend the new time limitation. In the present
case no action had been commenced by Mr Durham at the
time and there is some authority for the view that the
Commission does not have the jurisdiction to extend the
time for filing a claim alleging unfair dismissal (Richardson
v. Cecil Bros (1994) 74 WAIG 1017). I am therefore not of
the view that the decision is contrary to my earlier
conclusion that the amendment under consideration in these
proceedings is not procedural.
The effect of the amendment made to the Industrial
Relations Act on the 1st December 1993 would, on that
reasoning, not be procedural. If that is the case then the
amendment in question should not be construed as affecting
Mr Durham's right to bring his action to the Commission,
which would be the case if the appellant's contention is
correct.
I do not find that the Commission at first instance erred
in the manner alleged. Indeed I agree with her reasoning and
the conclusion to which she came. That Mr Durham did not
exercise his right to bring his claim until February 1994
raises other considerations but they are not the subject of this
appeal. Accordingly I would dismiss the appeal.
Appearances: Mr R.L. Hooker (of Counsel) on behalf of
the Appellant.
Ms V.I.E. Bladen (of Counsel) on behalf of the
Respondent.
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Order.
THIS matter having come on for hearing before the Full
Bench on the 22nd day of July, 1994, and having heard Mr
R.L. Hooker (of Counsel) on behalf of the Appellant and Ms
V.I.E. Bladen (of Counsel) on behalf of the Respondent, it
is this day, the 3rd day of August, 1994, ordered as
follows—
That the appeal be and is hereby dismissed.
The Full Bench.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

FULL BENCH—
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15 July 1994.
Reasons for Decision.
THE ACTING PRESIDENT: The Appellant filed two
complaints in the Industrial Magistrate's Court alleging that
the Respondent had breached subclause 20(2) and subclause
20A(3) of the Furniture Trades Industry Award, No. 6 of
1984. The complaints arose out of the Respondent's decision
to dismiss Mr Alvarez from its employment on 31 August
last, with one week's pay in lieu of notice because the
Respondent had insufficient work to enable him, and
approximately 12 others, to continue to be usefully
employed.
Subclause 20(2) of the Award provides—
"(2) In order to terminate the employment of an
employee, the employer shall give to the employee one week's notice of the intention to
terminate.
Provided that employees over 45 years of age
at the time of the giving of notice with not less
than two years' continuous service, shall be
entitled to an additional week's notice."
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Subclause 20A(3) of the Award provides—
"(3) Severance Pay
(a) In addition to the period of notice prescribed
for ordinary termination in Clause 20.—
Contract of Service subclause (2), and subject to further order of the Commission, an
employee whose employment is terminated
for reasons set out in paragraph (l)(a) hereof
shall be entitled to the following amount of
severance pay in respect of a continuous
period of service.
PERIOD OF CONTINUOUS
SEVERANCE
SERVICE
PAY
1 year or less
Nil
1 year and up to the completion of 2 years
4 weeks
2 years and up to the completion of 3 years
6 weeks
3 years and up to the completion of 4 years
7 weeks
4 years and over
8 weeks
"Week's Pay" means the ordinary time
rate of pay for the employee concerned.
Provided that the severance payments shall
not exceed the amount which the employee
would have earned if employment with the
employer had proceeded to the employee's
normal retirement date."
Paragraph (l)(a) of Clause 20A provides—
"(a) Where an employer has made a definite decision
that the employer no longer wishes the job the
employee has been doing done by anyone and this
is not due to the ordinary and customary turnover
of labour and that decision may lead to termination of employment, the employer shall hold
discussions with the employees directly affected
and with the union."
It was common ground too that at the time his
employment was terminated Mr Alvarez was 54 years old.
It was also common ground that he had been employed by
Concept Contract Interiors since July 1985, contrary to the
Respondent's claim, the learned Magistrate found that he
had been so employed, without a break in service, although
since July of 1985 there had been a number of changes in
the proprietorship of the business known as Concept
Contract Interiors. Accordingly, the learned Magistrate
upheld the complaint that there had been a breach of
subclause 20(2) of the Award and ordered that the
Respondent pay to Mr Alvarez the equivalent of an
additional week's notice. However, the learned Magistrate
refused an application by the Appellant to include in the
order for costs witness fees for Mr Alvarez, amounting to
$74.46, being the amount of the wages lost by him in giving
evidence in support of the complaints. The learned
Magistrate took the view that, as both complaints were heard
together and as the "substantial complaint" had been
dismissed, Mr Alvarez ought not to receive witness fees.
The learned Magistrate dismissed the complaint, alleging
a breach of subclause 20A(3) of the Award, holding that the
Respondent had not decided that it no longer wished the job
Mr Alvarez and the other employees had been performing
to be done by anyone because the employees who were not
terminated continued to do "the job that the terminated
employees had been doing". Furthermore, the learned
Magistrate held that the termination of Mr Alvarez was due
to ordinary and customary turnover of labour because "his
termination was due to a failure to the employer to win
contracts which is clearly part of an 'ordinary and customary
turnover of labour' ".
The Appellant, by appeal No. 424 of 1994, now appeals
from the decision of the learned Magistrate to dismiss the
complaint alleging a breach of Clause 20A of the Award.
In essence, the Grounds of Appeal are that the learned
Magistrate's decision that the job performed by Mr Alvarez
was being performed by others was contrary to the weight
of the evidence and that the learned Magistrate misinterpreted the provisions of Clause 20A of the Award with
respect to the meaning and import of the phrase "ordinary
and customary turnover of labour".
By appeal No. 425 of 1994 the Appellant appeals against
the decision of the learned Magistrate to refuse Mr Alvarez
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his witness fees on the grounds that his evidence was a
necessary incident of the successful prosecution of the
complaint upheld by the learned Magistrate and that the
failure to award the costs in question was contrary to the
custom and practice of the Industrial Magistrate's Court and
also contrary to the provisions of section 26 of the Act
entitling litigants "inequity" to have their costs met by the
unsuccessful party.
Appeal No. 424 of 1994
There is, in reality, no challenge to the primary facts as
found by the learned Magistrate. Rather, it is the conclusion
he draws from those findings which is attacked by the
Appellant. As the Appellant contends, the issue in question
is really one of interpretation of Clause 20A of the Award.
It is beyond question that the relevant provisions of
Clause 20A had their genesis in the decisions of the
Australian Conciliation and Arbitration Commission in the
Tfcrmination, Change and Redundancy Case (1984) 8 IR 34
and (1984) 9 IR 115. Equally, there is no question that the
provisions of subclause 20A(3) were intended to apply to
employees who were made redundant within the meaning
of that term as explained in R. v. The Industrial Commission; ex parte Adelaide Milk Supply Co-Operative Ltd
(1977) 16 SAR 6 (see: Short v. F.W. Hercus Pty Ltd (1993)
46 IR 128, 137). In handing down its award in the
Tfermination, Change and Redundancy Case {supra), the
Commission said at (1984) 9 IR 128 that it "did not intend
the redundancy provisions to apply where an employee is
dismissed for reasons relating to his/her performance, or
where termination is due to a normal feature of a business".
Thus the Commission inserted into the award, of which
Clause 20A is a copy, the requirement that the provisions
of the clause were not to apply to the "ordinary and
customary turnover of labour". True it was, as the
Respondent asserts, that the words were derived from the
decision in Shop, Distributive & Allied Employees'
Association (NSW) v. Countdown Stores (1983) 7 IR 273.
In that case, which concerned the provisions of the
Employment Protection Act 1982 (NSW), the President of
the New South Wales Industrial Commission noted at page
294 that there was a need to mark off collective dismisses
by way of retrenchment on economic grounds "from the
ordinary turnover of labour not related to the pressure of
present economic recession". Reference to the economic
recession was made because the President had held that the
provisions of the Act were principally designed to provide
machinery to compensate for hardship of other employees
as the result of being dismissed because of circumstances
beyond their control "predominantly in the present economic recession". It does not follow, as the Respondent
contends, that the only persons who fall within the instant
provisions of the Award are those who are made redundant
as the result of general economic considerations rather than
through economic considerations peculiar to the employer.
Indeed, as the Australian Commission noted in the Termination, Change and Redundancy Case (supra) at page 128 "we
decided that there should not be any fundamental distinction, in principle, based on the cause of redundancy". As
Gray J observed in McGarry v. Boonah Clothing Pty Ltd
(1993) 49 IR 66 at 77 "a broad view should be taken of the
reach of the clause".
In Short v. F.W. Hercus Pty Ltd (1991) 58 SAIR 868,
Parsons SM of the Industrial Court of South Australia held
that—
"... in using the expression 'the ordinary and
customary turnover of labour' in the redundancy
provision of the Metal Industry Award, the Full Bench
intended to limit to right to severance pay to those
employees whose jobs are no longer required by the
employer to be done by anyone and this occurrence is
not a normal feature of the business of the employer.
Thus seasonal employees or intermittent employees
such as building workers would be excluded from the
operation of the redundancy provision as would other
employees on fixed contracts or engaged for the
duration of a specific contractual commitment of the
employer. The redundancy provision seeks to distinguish between those particular employees and another
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category of employee who has an expectation of
continuity of service. The redundancy provision compensates the latter category for the loss of nontransferable credits and the hardship and inconvenience
of termination".
With respect I agree with that interpretation. It is
consistent with the general concept of redundancy, as
explained in the Termination, Change and Redundancy Case
(supra). Furthermore, it is consistent with the interpretation
placed on similar words, albeit in a different context by Rich
J in Downs Distributing Company Pty Ltd v. Associated
Blue Star Stores Pty Ltd (In Liquidation) (1948) 76 CLR
463, which was referred to by the Supreme Court of Western
Australia in Douglas-Brown v. Isles In Re Vetter Trittler Pty
Ltd (Receiver and Manager Appointed) (In Liquidation)
[(Unreported)—Coy No. 109 of 1991—2nd September
1992],
In the Final analysis, whether a dismissal falls within the
description of being in the ordinary and customary turnover
of labour is largely a question of fact. Thus in the present
case the Respondent contends that the dismissal of Mr
Alvarez was in the ordinary and customary turnover of
labour because it did not result from a general economic
recession, but the simple failure by the Respondent to win
sufficient contracts to enable him to continue to be gainfully
employed. Furthermore, the Respondent's agent argues that
the Respondent had a history of engaging extra employees
where necessary to satisfy its workload and conversely when
there was a diminution in the workload, it reduced manning
levels. Mr Richardson, as agent for the Respondent, pleaded
with the Full Bench not to accept a narrow meaning of the
expression "ordinary and customary turnover of labour"
and in particular not to look at Mr Alvarez's dismissal in
isolation of the Respondent's labour history.
In the present case the evidence indicates that at or about
the time Mr Alvarez was dismissed from his employment,
there were approximately 12 others dismissed because the
Respondent had been unable to attract sufficient work.
Further, the uncontradicted evidence is that earlier in the
year the Respondent reduced its workforce by approximately 10 following the completion of a large contract for
Coles-Myer. The uncontroverted evidence of the Respondent's contracts manager, Mr Johnson, is that most of those
were "fairly short term employees". Moreover, the evidence is that shortly after Mr Alvarez was terminated, the
Respondent shifted to a smaller factory. Mr Johnson
testified, and again his evidence was not seriously questioned, that in recent years a number of companies had gone
into liquidation and ceased trading "purely through a lack
of work or low profit margins". He further testified that
although some companies were busy, they were "literally
buying work to try and survive" at what he described at
"ridiculous margins" which in the end became too low for
the Respondent to entertain. In short, the evidence was that
the Respondent was priced out of business by unorthodox
pricing policies of competitors.
The learned Magistrate appears to have concluded that Mr
Alvarez's dismissal was in the ordinary and customary
turnover of labour because it resulted from the Respondent's
failure to win sufficient work, which inferentially he seems
to have regarded as an ordinary feature of commerce. With
great respect to the learned Magistrate, that was not the
issue. The issue, as the decided cases suggest, was whether
it was a normal feature of the Respondent's business to
reduce its workforce by dismissing those employees with a
significant length of service, such as Mr Alvarez, following
the loss of contracts. In my view, had the learned Magistrate
approached the matter in the way indicated by the decided
cases, which regrettably were not put to him as they ought
to have been, the evidence admits of only one conclusion;
that is, that the termination of Mr Alvarez was not made in
the ordinary and customary turnover of labour. Although the
evidence shows that in the past the Respondent may have
taken on additional staff to enable it to perform a specific
contract, the evidence does not reveal that it was usual and
customary for it to reduce the size of its operation to the
level which occurred on or about 31 August last. Indeed, the
fact that not long after Mr Alvarez's employment was

terminated the Respondent moved to a smaller factory after
being in the other for so long does not suggest that it was
a normal occurrence. There is no evidence to suggest that
it was a normal incident of the Respondent's business to
dismiss long serving employees. At best the evidence
suggests that it was customary for the Respondent to turn
over short term employees where there was a reduction in
work.
Although each case must be determined on its facts, the
facts in this matter are not materially different from those
considered by the Industrial Court of South Australia in
Short v. F.W. Hercus Pty Ltd (supra) where an employee
dismissed through a downturn in business and who was not
replaced was held to come within the scope of an identical
provision to that now in question, under Part II of the Metal
Industry Award 1984. That decision was ultimately upheld
by the Full Court of the Federal Court in Short v. F.W.
Hercus Pty Ltd (1993) 46 IR 128. A similar decision was
reached McGarry v. Boonah Clothing Pty Ltd (supra) where
large scale dismissals were found to have been effected in
order to scale down the operations of the employer.
Furthermore, in Metals and Engineering Workers' Union v.
Bundaberg Foundry Engineers Ltd [1991] 7 CAR 516 the
Australian Industrial Relations Commission found that,
although there was a substantial history of turnover of
labour, an employee with a long and faithful history of
service had a reasonable entitlement not to expect to be
dismissed as part of that custom and thus was entitled to the
benefit of a similar provision under Part I of the Metal
Industry Award 1984 (see also: Metals and Engineering
Workers' Union v. Orford Pty Ltd [1991] 7 CAR 248).
It remains then to consider whether the learned Magistrate
was correct in holding that the Respondent did not decide
that it no longer wished the job being performed by Mr
Alvarez to be done by anyone. Again with great respect to
the learned Magistrate, he appears to have confused the
"job" occupied by Mr Alvarez with the work he was
undertaking. As pointed out by Parsons SM in Short v. F.W.
Hercus Pty Ltd (1991) 58 SAIR 868 at 874 "the word 'job'
in this context does not refer to the general category or class
of work performed by the Applicant but is directed to the
particular duties required of the Applicant in accordance
with his own particular contract of employment". That view
was accepted as being correct in both subsequent appeal
cases. Much the same view was taken by the Full Bench of
this Commission in Amalgamated Metal Workers and
Shipwrights Union of Western Australia v. Grant Electrical
Industries Pty Ltd (1989) 69 WAIG 1019 to which the
Respondent referred. Furthermore, the same view is implicit
in the decision in McGarry v. Boonah Clothing Pty Ltd
(supra). It is clear, on the evidence, that the work performed
by Mr Alvarez may well have been performed by the
remaining employees, but the fact is, as is common ground,
that the job or position he occupied was not filled by others.
It follows that in my view the learned Magistrate was in
error in dismissing the complaint for the reasons he did. In
the circumstances, I would uphold the appeal. Although the
evidence does not indicate the weekly wage of Mr Alvarez,
no point appears to have been taken regarding that by the
Respondent. In the circumstances and subject to satisfactory
proof that the wage was $421.30 per week, as appears to
have been alleged in the complaint, I would be prepared to
vary the order of the learned Magistrate by ordering that the
Respondent pay to the Appellant to sum of $3,370.40 as
claimed. The Respondent was potentially liable for a penalty
for breach of the Award. Ordinarily that would be a matter
for the learned Magistrate to consider. However, the
evidence appears to suggest overwhelmingly that the breach
in question resulted from a genuine belief on the part of the
Respondent's officers that the Respondent was not liable to
make the additional payments and in the circumstances it
would be reasonable not to impose any penalty. Indeed, the
learned Magistrate did not impose a penalty as a result of
the breach found by him to have been committed in respect
of subclause 20(2) of the Award.
This appeal raised legal issues which at the very least
were not properly developed before the learned Magistrate.
It seems to me that the Full Bench ought to tike this
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opportunity to remind parties to proceedings in the Industrial
Magistrate's Court that they carry the duty to see that the
Court is properly informed. That requires that they put
before the Court the relevant authorities, as well as the
necessary evidence (see: In re Health Administration
Corporation and the Health and Research Employees'
Association of Australia, NSW Branch [1984] AR 653,
655). It is quite unsatisfactory that the parties should
discover after proceedings in the Court have been completed
that there were authorities which, had they been referred to
the Magistrate, might have produced a different result.
Appeal No. 425 of 1994
In my view, this appeal should also be upheld. The
learned Magistrate rejected the claim for witness fees on the
basis that the "substantive matter" was the claim for
redundancy payment. Whether or not that matter was the
substantive matter is no longer relevant because, in my view,
both complaints ought to have been upheld. In that event,
it is difficult to see how applying the normal principles
associated with claims for costs in petty sessions the
Appellant would not be entitled to witness fees of the kind
sought for Mr Alvarez. Again subject to proof of the amount
claimed, I would vary the order of the learned Magistrate
to include in the order for costs made by him the sum of
$74.46 as claimed by the Appellant. Although there appears
to have been additional costs incurred in respect of that
complaint, they are not the subject of the appeal.
BEECH C: I agree that the appeals should be upheld and
with the orders proposed.
In the written submissions made by the respondent to
these appeals the respondent urged the Full Bench "not to
adopt a narrow and limited view of what constitutes the
ordinary and customary turnover of labour of the respondent". With respect to the respondent the interpretation
urged of that expression on the Full Bench, and indeed on
the learned Industrial Magistrate below, is itself a narrow
and limited view. Indeed it is not unfair to describe the
whole interpretation of that part of the award which was
urged by the respondent upon the learned Industrial
Magistrate below similarly as constituting a narrow and
limited view. Such an approach is not warranted in the
circumstances of these matters.
The Federal Court of Australia recently considered the
same clause found in a federal award applicable to a clothing
manufacturer (McGarry v. Boonah Clothing P/L ((1993) 49
IR 66). Although the facts of that matter were in dispute the
Court found that the award provisions were applicable. The
respondent in that matter submitted that because the same
work continued to be done at the factory in the making of
the same merchandise notwithstanding the dismissal of
some 35 employees, this was not a case in which the
respondent no longer wished the job of any of the dismissed
employees to be done by anyone. Gray J held that such a
submission resulted "in an extremely narrow view" of the
award. He stated:
"An employer could run down a factory progressively, and only those employees who remained at the
ultimate closure would be entitled to the benefits of [the
clause]. A logical extension of the respondent's
argument would be that, if an employer were able to
automate its process completely, so that it was only
necessary for one person to be employed superintending a control panel, none of the employees dismissed
to make way for the new machinery would be entitled
to the benefit of [the clause]... It is a clause designed
to give benefits to dismissed employees. No reason
appears why it cannot be read as entitling dismissed
employees to benefits when an employer reduces the
capacity of the plant in which they have been employed
by dismissing part of the workforce. There is no reason
why the clause cannot be applicable even where the
jobs of two persons are consolidated and performed by
one person; in such circumstances, it can be said,
without doing violence to the language, that the
employer no longer wishes the job of the other person
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to be done by anyone. It should be borne in mind that
[the clause] of the award is a standard form clause,
introduced into a number of awards as a result of
decisions of the Australian Conciliation and Arbitration Commission in the Termination Change and
Redundancy Cases (1984) 8 IR34 and (1984) 9IR 115.
An examination of the text of those decisions,
particularly at 55-56 and 61-62 in the first case and 128
in the second case, shows that a broad view should be
taken of the reach of the clause."
(Ibid, at 74-75)
I respectfully endorse that view. On the facts of these
matters that view can only result in a decision in favour of
the appellant in these matters both in relation to whether the
respondent had made a definite decision that he no longer
wished the job done by the employee done by anyone and
whether this was due to the ordinary and customary turnover
of labour. * COMMISSIONER PARKS: I agree with the
Acting President's Reasons for Decision and have nothing
further to add.
Appearances: Mr M.J. Lourey on behalf of the Applicant.
Mr K.F. Richardson on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishings and Allied Industries
Industrial Union of Workers, W.A.
Dancroft Holdings Pty Ltd t/a Concept Contract Interiors.
No. 424 of 1994.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER A.R. BEECH.
COMMISSIONER C.B. PARKS.
19 July 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 30th day of June, 1994, and having heard Mr
M.J. Lourey on behalf of the Appellant and Mr K.F.
Richardson on behalf of the Respondent, it is this day the
19th day of July, 1994, ordered as follows—
(1) That the appeal No. 424 of 1994 be and is hereby
upheld.
(2) That the decision of the Industrial Magistrate in
complaint No. 244 of 1993 made of the 17th day
of March, 1994 be and is hereby reversed.
(3) That the Respondent pay to the Appellant the sum
of $3,370.40 being the amount to which Mr H.
Alvarez was entitled to under the Furniture Trades
Industry Award, No. 6 of 1984.
(4) That the Respondent pay to the Appellant the sum
of $234.30 by way of costs.
By the Full Bench,
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishings and Allied Industries
Industrial Union of Workers, W.A.
and
Dancroft Holdings Pty Ltd t/a Concept Contract Interiors.
No. 425 of 1994.
BEFORE THE FULL BENCH.
HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
COMMISSIONER A.R. BEECH.
COMMISSIONER C.B. PARKS.
19 July 1994.
Order.
THIS matter having come on for hearing before the Full
Bench on the 30th day of June, 1994, and having heard Mr
M.J. Lourey on behalf of the Appellant and Mr K.F.
Richardson on behalf of the Respondent, it is this day the
19th day of July, 1994, ordered as follows—
(1) That the appeal No. 425 of 1994 be and is hereby
upheld.
(2) That the decision of the Industrial Magistrate in
complaint No. 243 of 1993 made of the 17th day
of March, 1994 be and is hereby varied by
substituting for the sum of $34.30 to be paid by
the Respondent by way of costs, the sum of
$108.76.
By the Full Bench,
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

PRESIDENT—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gcraldton Sexual Assault Centre Inc
and
Lynette Marshall.
No. 708 of 1994.
BEFORE HIS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
22 July 1994.
Reasons for Decision, extempore
THE ACTING PRESIDENT: The Applicant, which is
apparently the successor and title of the new corporation
Management Committee of the Geraldton Sexual Assault
Centre, has lodged an appeal (Appeal No. 521 of 1994) to
the Full Bench against the decision of the Commission
ordering the Committee to reinstate the Respondent in her
employment with the Committee.
The Committee now seeks to be joined as a party to this
application. It does so principally on the grounds that it is
the party to whom the order, the subject of the appeal, is
directed. Counsel for the Applicant and for the Committee
says that the notice of appeal and these proceedings were
drawn up by a lay advocate who innocently, but "arguably
wrongly", believed that the Applicant was the correct body
to institute the appeal.
Furthermore, the Committee has made application to the
Full Bench to amend the Notice of Appeal to make it the
Appellant and to vary the Grounds of Appeal. Accordingly
the Applicant (and, if joined, the Committee) seeks an
interim stay of the order under appeal pending the

determination by the Full Bench of the interlocutory
proceedings affecting the appeal.
The Respondent opposes both the joinder and the stay.
Counsel for the Respondent submits that the proper way for
the Applicant and the Committee to overcome the predicament in which they now find themselves is to withdraw the
appeal and start afresh. Alternatively, no action should be
taken in respect of these proceedings until the Full Bench
has considered the interlocutory application.
In my view the Committee ought to be joined to, and
made a party to, these proceedings, if only because, as is
common ground, it is the body to whom the order, the
subject of the appeal, is directed. As Mr Schapper, Counsel
for the Committee, has so rightly pointed out, there is power
in section 27(1) of the Industrial Relations Act 1979 for the
Commission to join persons to proceedings before it and I
cannot think of a better reason to join a person to the
proceedings than the fact that the proceedings affect an order
to which die person is a party.
Likewise, I am of the view that I should make an order
temporarily staying the Order under appeal until the Full
Bench has heard and determined the interlocutory application concerning the appeal. Although the Committee is not
a party to the appeal, the fact that it is bound by the Order,
and thereby directly affected by the outcome of the appeal,
in my view gives it a "sufficient interest" in the appeal for
the purposes of section 49(1). That interest is reinforced by
the fact that it has made application to become a party to
the appeal. If it be the fact that the Geraldton Sexual Assault
Centre Inc is the successor to the Committee, it may be that
it too has a sufficient interest in the matter, even though it
was not a party to the original proceedings, but it is not
necessary to resolve that question at this time.
Counsel for the Applicant asserts that the order, the
subject of that appeal, is currently the subject of proceedings
for enforcement before the Industrial Magistrate and that the
hearing of those proceedings is fast approaching. Any
attempt to enforce the Order under appeal would in all
probability render the application for a stay worthless. But
the question of whether or not the operation of the Order
should be stayed pending the hearing of the appeal cannot
be considered until the Full Bench has had an opportunity
to consider the interlocutory application. It seems to me in
the circumstances only right and proper that the Order be
stayed, at least until the Full Bench has considered the
interlocutory application. As to the outcome of that
application of course I make no comment.
Appearances: Mr D.H. Schapper (of Counsel) on behalf
of the Appellant.
Mr P.G. Giudice (of Counsel) on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Geraldton Sexual Assault Centre Inc
and
Lynette Marshall.
No. 708 of 1994.
BEFORE MS HONOUR THE ACTING PRESIDENT
G.L. FIELDING.
22 July 1994.
Order.
TMS matter having come on for hearing before me on the
8th day of July, 1994, and having heard Mr D.H. Schapper
(of Counsel) on behalf of the Applicant and Mr P.G. Giudice
(of Counsel) on behalf of the Respondent, it is this day, the
22nd day of July, 1994, ordered as follows—
(1) That "The Management Committee of the Geraldton Sexual Assault Referral Centre" be added
as an Applicant to the application.
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(2) That the order made by the Commission on the
14th day of April, 1994 in Application No. 1461
of 1993 be and is hereby wholly stayed until the
Full Bench has heard and determined the interlocutory application filed on 20 July 1994 in respect
of Appeal No. 521 of 1994.
(3) That upon the Full Bench having heard and
determined the application referred to in paragraph (2) hereof this application be relisted for
substantive hearing.
(4) That either party have liberty to apply on giving
the other 24 hours' notice.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Minister for Health
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 679 of 1994.
BEFORE HIS HONOUR THE ACTING PRESIDENT.
G.L. FIELDING.
20 July 1994.
Reasons for Decision, extempore
THE ACTING PRESIDENT: This is an application to stay
the order of the Commission made in Application No.
1588A of 1993 on 31 May 1994. In effect, the order
amended the Hospital Workers (Government) Award to
provide for an increase in the rates of pay, purportedly
pursuant to the Arbitrated Safety Net Adjustment Principle.
The Appellant has lodged an appeal against that decision
asserting that the decision should not stand because the
Appellant was denied natural justice in that it was
unreasonably refused an adjournment; and secondly it was
not given an adequate opportunity to put to the Commission
arguments as to the import of the Arbitrated Safety Net
Adjustment Principle, principally as it applied to the
absorption of overaward or award payments, in particular
service increments. The Appellant also asserts that the
Commission erred in misinterpreting the Principle by
holding, as it did, that it was not necessary, at least at this
time, for service increments to be absorbed into the wage
adjustment.
The principles governing consideration of stay applications in the Commission are well known and well
established. They are set out in detail in Gawooleng Dawang
Inc v. Lupton and Others (1992) 72 WAIG 1310, to which
Counsel for Appellant has referred and also in the recent
case of the Building Trades Association of Unions of
Western Australia (Association of Workers) v. Master
Builders Association (1993) 73 WAIG 2028. In essence, the
principles impose an onus on the Appellant to establish that
there is a serious issue to be tried and that the balance of
convenience is in favour of granting the stay, bearing in
mind that the Respondent is, prima facie, entitled to the
fruits of its litigation.
The Respondent does not vigorously question that the
balance of convenience is in favour of the Appellant in that
if the appeal was to be allowed, there would be a repayment
of money required by its members. As to that, I need only
refer to my observations in the Minister of Works v. The
Australian Builders' Labourers' Federated Union of Workers, Western Australian Branch and Others (Unreported :

Application No. 696 of 1994—8 July 1994). What the
Respondent does take issue with is the proposition that there
is a serious question to be tried. The Respondent refers to,
and relies on, the observations of Ipp J In re The Western
Australian Industrial Relations Commission ex parte
Burswood Resort (Management) Ltd (Unreported : Western
Australian Supreme Court Application No. 2267 of 1993—2
February 1994), and the observations of the President in the
Building Trades Case (supra) to the effect that the power
to grant a stay should be exercised sparingly and with
caution.
I readily accept that the Appellant's Grounds of Appeal
do indeed raise an arguable case, but as pointed out by Ipp
J in the Burswood Resort (Management) Ltd Case (supra)
it is not sufficient that there be shown to be an arguable case,
but rather that the "arguments are sufficiently strong" to
justify taking the ' 'exceptional steps of interfering in orders
or proceedings covering industrial issues". I accept the
submission of Counsel for the Appellant that in this respect
the same standard ought not to apply, as is required for stay
applications before courts exercising supervisory jurisdiction. Nonetheless, the position is, as the President outlined
in the Building Trades Association Case (supra), that stays
are to be granted sparingly and with a degree of caution.
On this occasion, I am not convinced that the questions
raised by the appeal are so serious that I should grant the
stay. Whilst there is clearly an arguable case with respect
to the adjournment issue on the version of the facts as they
appear to have been accepted by the Chief Commissioner,
that question is at best highly debatable, depending on the
version of the facts to be accepted. Secondly, on the issue
of the meaning and import of the Wage Fixing Principles,
which is really nothing more than a question of statutory
interpretation, I am at this time not convinced that the
argument is so strong as to justify the stay.
I do not overlook the fact that the Respondent is, by virtue
of the Commission's order, required to pay something said
to be in the order of $2.2 million, but that cannot affect the
question of whether or not there is a serious question to be
tried in the accepted sense of that term. If the appeal was
to succeed, then clearly the Respondent will be entitled to
recover that money from its employees. I cannot believe, in
the face of the fact that the appeal has been lodged, that the
employees could be heard to say that they had no entitlement
to repay that money on the grounds of some mistaken belief
as to their entitlement. The fact is that their entitlement has
been challenged by the institution of this appeal and they
must expect that if the appeal is successful to repay the
moneys.
As I say, I am not satisfied reflecting upon the matter that
the arguments to be advanced by the Appellant are so strong
as to warrant the Commission, on this occasion, taking the
step of staying the order of the Chief Commissioner. That
is not to be interpreted as saying that the Appellant does not
have an arguable case. Indeed, I can see that it has an
arguable case. Rather, it is to say that I am not satisfied, at
least on balance, that the arguments are strong enough to
warrant me interfering with the orders at this time by making
an order pursuant to section 49(11) of the Industrial
Relations Act 1979. Nonetheless, I do propose to exercise
my power to expedite the appeal and I propose to see that
the appeal is listed, if not later this month, very early next
month so that the appeal will be heard hopefully in the space
of the next two or three weeks.
For the foregoing reasons I order that the stay application
be dismissed and that the appeal be expedited.
Appearances: Ms J.C. Pritchard (of Counsel) on behalf of
the Applicant Ms S.M. Jackson on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Minister for Health
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
No. 679 of 1994.
BEFORE HIS HONOUR THE ACTING PRESIDENT.
G.L. FIELDING.
20 July 1994.
Order.
THIS matter having come on for hearing before me on the
20th day of July, 1994, and having heard Ms J.C Pritchard
(of Counsel) on behalf of the Applicant and Ms S.M.
Jackson on behalf of the Respondent, it is this day, the 20th
day of July, 1994, ordered as follows—
(1) That the application to stay Order No. 1588A of
1993 be and is hereby dismissed.
(2) That the hearing of Appeal No. 678 of 1994 be
expedited.
(Sgd.) G.L. FIELDING,
[L.S.]
Acting President.

AWARDS/AGREEMENTS—
Application for—
CBI CONSTRUCTORS PTY LTD—KWINANA
(ENTERPRISE) INDUSTRIAL AGREEMENT 1994
No. AG 52 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
CBI Constructors Pty Ltd
and
Metals and Engineering Workers'
Union—Western Australian Branch.
No. AG 52 of 1994.
CBI Constructors Pty Ltd—Kwinana
(Enterprise) Industrial Agreement 1994.
COMMISSIONER A.R. BEECH.
1 August 1994.
Order.
HAVING heard Mr P. Stillman on behalf of the Applicant
and Mr N. Hodgson on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the CBI Constructors Pty Ltd—Kwinana
(Enterprise) Industrial Agreement 1994 be registered in
accordance with the following Schedule as an industrial agreement on and from the 28 th day of July 1994.
(Sgd.) A.R. BEECH,
[U.S.]
Commissioner.
Schedule.
1.—Tide.
This Agreement shall be referred to as the CBI Constructors Pty Ltd—Kwinana (Enterprise) Industrial Agreement
1994.
1.
2.
3.
4.

2.—^Arrangement
Title
Arrangement
Application of Award
Parties Bound

5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

Date and Period of Operation
Relationship to Parent Award
Aims and Objectives
Measures to Achieve Gains in Productivity,
Efficiency and Flexibility
Performance Improvement Indicators
Avoidance of Industrial Disputes
Wage Increases
Precedence
Renewal of Agreement
Enterprise Bargaining Principles
Signatures of die Parties

3.—Application of Award.
This Agreement shall apply to, and be binding upon, CBI
Constructors Pty Ltd, in its operation at Old Thomas Road,
Kwinana, Western Australia, in respect of all employees of
CBI Constructors Pty Ltd at its Old Thomas Road, Kwinana,
Western Australia operation who are members or are
eligible for membership of the Metals and Engineering
Workers' Union—Western Australian Branch (MEWU).
4.—Parties Bound.
(1) CBI Constructors Pty Ltd (the company).
(2) The organisation of employees listed below:
• Metals and Engineering Workers' Union—
Western Australian Branch.
5.—Date and Period of Operation.
This Agreement shall operate from the beginning of the
first pay period to commence on or after the 28th July, 1994,
and shall remain in force for a period of two years.
6.—Relationship to Parent Award.
This Agreement shall be read and interpreted wholly in
conjunction with the Metal Trades (General) Award 1966
No. 13 of 1965 Part 1 and Metals Trades (CBI Constructors
Kwinana) Order No. 1686 of 1993, provided that where
there is any inconsistency this Agreement shall prevail to the
extent of any inconsistencies.
7.—Aims and Objectives.
This Agreement aims to maintain the shared commitment
of employees and management to:
(1) Improved productive performance enabling increases in remuneration while maintaining and or
improving the competitive position of the company.
(2) Continue improvement of the productive performance of the company.
(3) Focus on achieving competitive advantage
through development of skills, quality, responsiveness to customers' needs, effective utilisation
of technology, and reduce waste and lead time.
(4) Accept responsibility for involvement in complete
production processes rather than for traditional
tasks of limited scope.
(5) Enhance job security by maximising the skills of
the existing workforce.
(6) Continue investment in new technology, research,
development and training.
(7) Facilitate communication by consultation between the company and its employees and foster
on-going productivity enhancements with minimum disputation.
8.—Measures to Achieve Gains in Productivity, Efficiency
and Flexibility.
It is not intended to promote de-skilling or to make
employees redundant.
Through a Consultative and Participative process the
parties agree to implement enterprise flexibility arrangement to meet specific needs of customers scheduled
requirements. These arrangements will include:
(1) Work Arrangements
(a) Banking of up to five RDOs to accommodate
production workload requirements. The ac-

crued RDOs to be taken at a period of lesser
workload. These requirements can be by a
section of the plant, by the entire enterprise
to meet production requirements or on an
individual basis. The taking of accrued RDOs
will be determined following consultation
with the foreman.
(b) Stagger ordinary starting and finishing times
between 6.00am and b.OOpm to meet production requirements (e.g. bring forward ordinary start, finish times where preheating or
cutting is necessary prior to job commencement).
(c) Stagger meal breaks and where appropriate
work into the normal lunch break, provided
the meal break is taken within six hours of
commencing work the meal break is taken
without overtime penalty (e.g. complete
welding, flame cutting and such processes).
(d) Equipment operators who possess the necessary skills and technical capability to adjust
and maintain machinery without waiting for
maintenance support. The foreman will determine who has the capability, however
should an individual believe he/she is technically incapable of making the adjustment, the
matter is to be referred to the Workshop
Manager for resolution.
(e) It is not intended to promote an overall
change to the existing ordinary hours of
work, however should there be a requirement
to work individuals or crews in a more
efficient manner it is agreed to stagger
ordinary working hours between 6.00am and
6.00pm.
(f) It is agreed that employees will commence
packing up tools and proceeding to wash up
no sooner than five minutes prior to knock off
time.
(g) The company reserves the right to determine
the selection of employees when there a
requirement to reduce the workforce. The
primary consideration for retention will be
skill and competence. However, should the
skill and competence of individuals within
the various classifications be of equal standing, length of service will be used to
determine the priority for termination.
(h) Wet Weather
In the event of wet weather, work in the
open will continue until the particular work
in hand can no longer be done safely and
efficiently.
Whilst it is raining employees will be
required to:
(i) continue to work under cover and/or
relocate to alternative work under cover,
(ii) obtain materials and services for employees working under cover (where
there is exposure to inclement weather):
(iii) off-load and load materials and equipment, provided it is safe to do so;
(iv) perform emergency, safety and breakdown work.
The abovementioned procedures will not
effect the rights and responsibilities of
Occupational Health and Safety employee
representatives as determined by the Occupational Health and Safety Act
It is not intended that the employees be
expected to work for prolonged periods in
heavy rain.

The company shall provide wet weather
clothing as necessary. Such clothing will
remain the property of the company and it is
the employee's responsibility to take reasonable care of the gear and return it or pay the
cost of replacement if lost or damaged due to
his/her negligence.
(2) Absenteeism
It is agreed collectively by the employees of
CBI Constructors Pty Ltd in its operation at Old
Thomas Road, Kwinana, Western Australia, that
they will aim to reduce absenteeism/sick leave by
50%. Should this target be achieved, sick leave
accrual entitlements will be in excess of the
Award provision. These additional entitlements
will be allowed subject to the employee providing
a certificate from a medical practitioner approved
by the company. Any additional sick leave
accrued subject to this clause will at the end of the
period of this Agreement remain as entitlement of
that employee.
It is further agreed to consider jointly between
the employer and the employees ways to reduce
industrial disputation and labour turnover.
(3) To enhance enterprise productivity all employees,
including supervisors, agree to work to the full
utilisation of their existing skills, competence and
training.
Some examples include:
(a) All employees will operate overhead cranes
provided they are trained and have the
necessary skill and competency thereby
reducing idle time.
(b) Tradespersons will assist production employees to maintain housekeeping standards
within their work area. This clause shall not
be operated so as to promote de-skilling.
(4) Management and workforce have undertaken to
jointly examine work organisation and job design
to enhance employee involvement, job satisfaction and enterprises productivity.
(5) The parties to this Agreement are committed to
on-going safety awareness programs and will fully
co-operate with management to ensure the appropriate company issued protective safety equipment is worn.
(6) Counselling and Warning Procedure
The following procedure will exist to provide
an acceptable formal system of counselling and
will be subject to Clause 10.—Avoidance of
Industrial Disputes. The company reserves the
right to dismiss an employee for misconduct.
(a) Verbal warning by foreman;
(b) 1st written warning by foreman;
(c) 2nd written warning by shop management;
(d) Termination of employment by management;
At any stage employees retain the right to request
the presence of his/her shop steward as a wimess.
(7) Supply of Coffee/Tfea/Sugar
It is agreed to maintain issue of coffee/tea/sugar
provided the issue is not abused. The company
reserves the right to discontinue this issue should
it be shown to be abused.
(8) Industrial Clothing
Clothing and Boots
Permanent employees will be issued with two
pairs of trousers and shirts or overalls and one pair
of boots on commencement.
Employees will be responsible for laundering
and repairs of the company's clothing issue.
Re-issue of clothing will be made on an
exchange basis providing the shop foreman agrees
the clothing being exchanged is unserviceable as
a result of normal wear and tear.

It is a condition of employment that employees
shall wear the clothing as supplied.
The issue of clothing shall cover an employee's
full entitlement regardless of which location
he/she is required to work at.
(9) Casuals
(a) The period of notice of termination in the
case of an employee shall be one hour.
(b) An employee shall be deemed to be a casual
if the expected duration of the employment
is less than three months.
(c) Casual employees will supply their own
(serviceable) work clothing and safety boots.
However, should the employee be required to
work in a particular dirty environment (eg
inside a boiler) the company will supply
clothing for that job.
(10) Termination Notice
The requirements of the Federal Industrial
Relations Reform Act 1993 shall apply with
respect to notice on termination. This clause will
be subject to subclause (6) of Clause 8.—
Measures to Achieve Gains in Productivity,
Efficiency and Flexibility, counselling and warning procedure for terminations due to misconduct
and like matters.
9.—^Performance Improvement Indicators.
The parties recognise that in order to achieve the
objectives of this Agreement there is a requirement to have
indicators in place to identify and measure progress on an
ongoing basis.
The performance indicators may include but are not
limited to:
(1) Indicators of decreases in time lost due to
accidents by means of the enterprise accident
Frequency and Severity Index.
(2) Indicators of decreases in other time lost by means
of the percentage of available work hours lost due
to sickness, absenteeism, and industrial disputation.
(3) Further indicators to be developed for the improvement in productivity by comparison of man
hours spent on identical activities.
10.—Avoidance of Industrial Disputes.
The parties to this Agreement undertake to eliminate
industrial disputation by strict adherence to the procedure
under Clause 34.—Avoidance of Industrial Disputes of the
Metal Trades (General) Award 1966 No. 13 of 1965 for
avoidance of industrial disputes.
11.—Wage Increases.
(1) It is agreed that increases shown hereunder will be
paid based on the content and commitments contained
within the Agreement.
(2) The wage increases specified in subclause (7) of this
clause shall be payable in substitution for the current rates
of pay specified in Metal Trades (CBI Constructors—
Kwinana) Order No. 1686 of 1993 for the relevant
classifications and shall constitute part of the all purpose rate
of pay in respect of employees covered by this Agreement.
(3) The wage increases referred to in subclause (7) of this
clause shall not be absorbed into any over award payment.
(4) It is agreed the 24c p/hr outside allowance specified
in Clause 6.—Rates of Pay of the Metal Trades (CBI
Constructors—Kwinana) Order No. 1947 of 1990 will no
longer apply.
(5) (a) Employees who attend work on each of the
ordinary working days in any week and complete their
ordinary working hours in that week shall be paid an
attendance bonus of $40.00 per week.
(b) The attendance bonus will not be affected for non
attendance due to sick leave with a certificate, provided, that
an individual is not away on more than three occasions in
any one year.

(6) The wage increase specified in Column 1 of subclause
(7) of this clause shall be payable upon ratification by the
Western Australian Industrial Relations Commission. Columns 2—5 of subclause (7) of this clause shall be payable
over two years at six monthly intervals each of 1.5%.
(7) (a) Percent Wage Increase
Current Col 1 Col 2 Col 3 Col 4 Col 5
Base 4.5% 13% 1.5% 1.5% 1.5%
Rate $
(b) New Rate
Grade Classification
C8
Engineering
Tradesperson
Special Class
Level I
504.80 527.52 535.43 543.46 551.61 559.88
C9
Engineering
Tradesperson
Special Class
Level H
480.80 502.44 509.98 517.63 525.39 533.27
C10 Engineering
Production
Employee
Level V
472.30 493.55 500.95 508.46 516.09 523.83
Cll Engineering
Production
Employee
Level IV
444.00 463.98 470.94 478.00 485.17 492.45
Gil Engineering
Production
Employee
Level HI
431.70 451.13 457.%) 464.77 471.74 478.82
C13 Engineering
Production
Employee
Level D
406.%) 425.21 431.59 438.06 444.63 451.30
C14 Engineering
Production
Employee
Level I
340.60 355.93 361.27 366.69 372.19 377.77
12.—Precedence.
This Agreement shall not be used in any manner
whatsoever to obtain similar arrangements or benefits in any
other plant or enterprise.
13.—Renewal of Agreement.
Consistent with the terms of the Agreement it is agreed
that initiatives to renew this Agreement will commence
between the parties to determine an appropriate course of
action in respect of this Agreement at least three months
prior to the expiration of this Agreement.
14.—^Enterprise Bargaining Principles.
(1) There shall not be any further wage increases for the
duration of this Agreement including any decision arising
out of a State Wage Case.
(2) The parties to this Agreement shall be bound by its
terms for the duration of the Agreement including any
decision arising out of a State Wage Case.
(3) The rates of pay in Clause 11.—Wage Increases only
apply to employees of CBI Constructors Pty Ltd in its
operation at Old Thomas Road, Kwinana, Western Australia. Should any employee be transferred to or be reemployed on a construction site, the site rates will apply
while employed on that site.
15.—Signatures of the Parties.
Signed for and on behalf of CBI Constructors Pty Ltd
(ACN: 000 612 411)
G. WALTER
15.5.94
NAME OF PERSON AUTHORISED
DATE
TO SIGN
Signed by a representative for and on behalf of the
employees:
COLIN LOVE
17.5.94
NAME OF PERSON AUTHORISED
TO SIGN

DATE

THE COMMON SEAL of Metals and Engineering
Worker' Union—Western Australian Branch was hereunto
affixed in the presence of:
J. SHARP-COLLETT
SECRETARY
16.5.94
SIGNATURE
K. STREET
SIGNATURE

TITLE
ORGANISER
TITLE

DATE
16.5.94
DATE

COVENTRY GROUP LTD T/A HOT MIX OR
BITUMEN EMULSIONS CANNINGTON
(ENTERPRISE BARGAINING) AGREEMENT 1994
No. AG 58 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Coventry Group Ltd T/a Hot Mix or Bitumen Emulsions
and
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch
No. AG 58 of 1994.
COMMISSIONER J.F. GREGOR.
25 July 1994.
Registration of an Enterprise Bargaining Industrial
Agreement
No. AG 58 of 1994.
HAVING heard Mr A.C. Tomlinson on behalf of the
Applicant and Mr A.J. Waddell on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the Coventry Group Ltd trading as Hot Mix or
Bitumen Emulsions Cannington (Enterprise Bargaining) Agreement 1994, as set out in the Schedule
attached hereto, is hereby registered as an Industrial
Agreement with effect on and from the 28th day of June
1994.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
This industrial agreement shall be referred to as the
Coventry Group Ltd trading as Hot Mix or Bitumen
Emulsions Cannington (Enterprise Bargaining) Agreement
1994.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

2.—Arrangement.
Title
Arrangement
Scope and Parties to this Agreement
Relationship to Parent Awards
Single Bargaining Unit
Aims and Objectives of the Agreement
Wages
Agreed Productivity Improvements
Measuring Productivity Improvements
Commitments
Term of Agreement
Dispute Resolution Procedure
No Further Claims
Not to be Used as a Precedent
Signatories to the Agreement

3.—Scope and Parties to this Agreement.
(1) This agreement shall apply to and be binding on
Coventry Group Ltd trading as Hot Mix or Bitumen
Emulsions ("the company") and all the employees engaged
in connection with the Transport Workers' (General) Award
No. 10 of 1961 at the company's Bickley Road, Cannington
operations.
(2) This agreement shall also be binding upon the
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch.
(3) The parties will oppose any applications by other
parties to be joined to this agreement.
4.—Relationship to Parent Awards.
(1) This agreement shall be used and interpreted wholly
in connection with the Transport Workers' (General) Award
No. 10 of 1961.
(2) Where there is any inconsistency between this
agreement and the award, this agreement shall prevail to the
extent of any inconsistency.
5.—Single Bargaining Unit.
(1) In accordance with the State Wage Decision in
December 1993 (74 WAIG 198) the employees and the
company have formed a single bargaining unit in respect to
the Cannington operations.
(2) The single bargaining unit will ensure that the
framework of this enterprise agreement is adhered to by
regularly conferring with management through the meeting
of the consultative committee.
(3) The single bargaining unit will assist in the implementation of measurements that are designed to improve the
efficiency and productivity of the enterprise agreement that
have been agreed to by the parties.
6.—Aims and Objectives of the Agreement.
(1) The purpose of entering into an enterprise bargaining
agreement is to increase the productivity, efficiency and
flexibility of the Cannington operations to ensure the
company remains competitive within the bitumen paving
industry.
(2) The company remains committed to the continual
training of all Cannington personnel so that their skills base
can be enhanced, and to provide an environment in which
these new skills can be utilised and recognised to the
satisfaction of individual employees.
(3) Pursuant to the Occupational Health, Safety and
Welfare Act 1984 the company recognises the need to
improve occupational health and safety for all employees
and is therefore committed to the development and
implementation of health and safety initiatives. This
agreement provides for the participation of all employees in
these initiatives in order that the Cannington operations will
become a safer working environment
7.—Wages.
(1) The wage rates apply pursuant to this agreement are
as follows:
Award
Grade Current
4%
Proposed
Award
Increase
Rate
$
$
$
Transport Workers'
1
367.20
14.70
381.90
(General) Award No.
2
382.50
15.30
397.80
10 of 1961
3
390.20
15.60
405.80
4
401.70
16.10
417.80
5
409.30
16.40
425.70
6
417.00
16.70
433.70
7
424.70
17.00
441.70
(2) The increase prescribed in this clause shall operate
with effect on and from the first pay period commencing on
or after the 28 th day of June 1994.
(3) All current employees engaged under this agreement
shall be paid at their existing grade.
(4) All new employees will be paid at the grade at which
they are engaged.
(5) All casual employees shall be paid 20% higher than
the rate specified in subclause (1) hereof for the grade in
which they are employed.

8.—Agreed Productivity Improvements.
(1) Shot Gun Starts
(a) Preparation of truck in own time eg. routine check
of air, water, oil, fuel and tyres etc.
(b) Driver to be ready to commence work as per time
displayed.
(c) Workers compensation cover will commence
from the moment the employee arrives on site at
Cannington yard.
(2) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use
of plant and machinery. No employee will be required to
commence a meal break before 11.00am or after 1.30pm.
(3) Occupational Health and Safety
The parties to the agreement recognise the need to
improve the Occupational Health and Safety of the
workplace by reducing lost time injuries to 0 per year
through the implementation of Health and Safety improvement programmes.
(4) Work Flexibility
(a) An employer may direct an employee to carry out
such duties as are within the limits of the
employees skill, competence and training.
(b) An employer may direct an employee to carry out
duties and use such tools and equipment as may
be required that the employee has been properly
trained in the use of such tools and equipment.
(c) Any direction issued by an employer pursuant to
paragraphs (a) and (b) hereof shall be consistent
with the employers responsibilities to provide a
safe and healthy working environment.
(5) Rostered Days Off
(a) TWU employees to give full flexibility of RDO
or short Friday. Where ever possible the employer
shall notify the employee at least two days before
of change to RDO or short Friday. Deferred REX)
or short Friday to be taken at discretion of
employer to suit work pattern.
(b) TWU employees wanting to change RDO or short
Friday to suit themselves can do so provided
management approve.
(c) Under special circumstances employees may be
able to accumulate up to 5 RDO's over a 12 month
period subject to management approval.
9.—Measuring Productivity Improvements.
(1) The parties to this agreement are committed to
improving productivity over the life of this agreement.
(2) This will be achieved through the successful implementation of Clause 8.—Agreed Productivity Improvements
of this agreement.
10.—Commitments.
(1) The company recognises that employee contribution
is essential to improved performance and therefore accepts
those commitments by employees to work towards agreed
targets as sincere and in the overall interest of increasing
productivity and efficiency for the collective benefit of the
company and its workforce.
(2) Furthermore, the company maintains a commitment
to multi-skilling and training so that employees can improve
their skills base, develop a career within the Asphalt and
Bitumen Industry and have greater job satisfaction.
(3) All employees will agree to carry out any tasks which
may or may not involve the use of tools, plant and
equipment, within their skills, competency or training as
directed by the company.
11.—Term of Agreement.
This agreement shall remain in force for 12 months from
the 28th day of June 1994.

12.—Dispute Resolution Procedure.
(1) The following procedure for settling disputes and
grievances will be followed by the parties at Conventry
Group Limited trading as Hot Mix or Bitumen Emulsions.
(a) The matter shall first be discussed by the
employee or shop steward with his/her foreman or
supervisor.
(b) If not settled, the matter shall be discussed
between the accredited union representative and
the other appropriate officer of the company.
(c) If not settled, the entire dispute shall be documented and then further discussions between the
union secretary or other appropriate official of the
union, and the appropriate representative of the
company shall occur.
(d) If the matter is still not settled it shall be submitted
to the Western Australian Industrial Relations
Commission by either party at any time.
(e) Throughout the above procedures work shall
continue normally on the understanding that there
is to be no variations to work practices.
(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.
13.—No Further Claims.
It is a condition of this agreement that the parties will not
seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage
Case Principles.
14.—Not to be Used as a Precedent.
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as an example or
precedent for other enterprise agreements whether they
involve Coventry Group Ltd trading as Hot Mix or Bitumen
Emulsions or not.
15.—Signatories to the Agreement.
(signed by G W Blackburn)
On behalf of Coventry Group Ltd T/A Hot Mixor
Bitumen Emulsions.
(signed by Jim McGiveron)
On behalf of Transport Workers Union of Australia,
Industrial Union of Workers, WA Branch.

GAOL OFFICERS' INDUSTRIAL AGREEMENT
No. AG 64 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ministry of Justice
and
Western Australian Prison Officers'
Union of Workers.
No. AG 64 of 1994.
COMMISSIONER J.F. GREGOR.
10 August 1994.
REGISTRATION OF AN ENTERPRISE BARGAINING
INDUSTRIAL AGREEMENT
No. AG 64 of 1994.
HAVING heard Ms A. Colegate, of Counsel and with her
Mr Connelly on behalf of the Applicant and Mr D. Belton
and with him Mr S. Anderson on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
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conferred on it under the Industrial Relations Act 1979
hereby orders—
That the Gaol Officers' Industrial Agreement, as set
out in the Schedule attached hereto, is hereby registered
as an Industrial Agreement with effect on and from the
1st day of July 1994.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This Agreement shall be known as the Gaol Officers'
Industrial Agreement ("the Agreement").
2.—Arrangement.
1. Title
2. Arrangement
3. Area and Scope
4. Date and Period of Operation
5. Relationship to Award
6. Background to Agreement
7. Aims and Objectives of the Agreement
8. Method of Implementing Change
9. Ongoing Efficiency Measures
10. Annualised Salaries
11. Utilisation of Surplus Staff
12. Secondments and Vacancies
13. Management of Peak Musters
14. Additional Hours of Attendance
15. Sick Leave
3.—Area and Scope.
(1) The area and scope of the Agreement is the same as
that prescribed in the Gaol Officers' Award No. 12 of 1968
as amended and consolidated ("the Award") as at 30 June
1994.
(2) The parties to the Agreement shall be the AttorneyGeneral ("the Minister") and the Western Australian Prison
Officers' Union of Workers.
4.—Date and Period of Operation.
(1) The Agreement shall operate from 1 July 1994, shall
remain in operation until 31 December 1997, and will not
continue in force after this date unless reviewed.
(2) The parties undertake to commence negotiations to
review the terms of the Agreement 3 months prior to the
expiration of the Agreement.
(3) The parties undertake not to seek to vary those terms
of the Award so as to negate the intent or effect of the
Agreement during the period of operation of the Agreement.
(4) The Agreement may be varied by further agreement
between the parties.
5.—Relationship to Award.
(1) This Agreement shall be read and interpreted wholly
in conjunction with the Award, provided that where there
is any inconsistency, the terms of this Agreement shall
prevail.
(2) Except as provided in subclause (1) above, the parties
undertake for the term of this Agreement to maintain and
adhere to the entitlements and conditions in the Award.
6.—Background to Agreement.
(1) The Operational Efficiency Committee representing
both parties to the Agreement was formed by the parties to
develop improvements in productivity and flexibility of
work practices within prisons in Western Australia.
(2) The parties have reached agreement to implement
changes to ensure that Western Australian prisons are
competitive with prisons operated by the private sector
throughout Australia.
(3) In order to be competitive with prisons operated by
the private sector, net annual savings of 10% of the Prisons

74 W.A.I.G.

Operations budget ("the savings"—calculated on the
1993/94 budget to be at least $8 million) have been
identified as being achievable through amendments to the
Award, the Prisons Regulations 1982 and the implementation of this Agreement.
(4) Provided the implemented changes do achieve the
savings to enable Western Australian prisons to be
competitive with those in the private sector, the AttorneyGeneral and the Government have undertaken not to
privatise a Western Australian prison or contract out the
standard duties of prison officers in Western Australia
before 31 December 1997.
(5) Should the Union or its members fail to meet their
obligations under this Agreement the Attorney-General and
the Government may choose to privatise any Western
Australian prison or contract out any duties of prison
officers.
7.—Aims and Objectives of the Agreement.
(1) The aims and objectives of this Agreement are to—
(a) improve efficiency and flexibility of working and
administrative arrangements within Western Australian prisons;
(b) continue to develop and maintain improved
quality and efficiencies within W.A. prisons.
(2) lb achieve the aims and objectives the following
principles will be adhered to—
(a) mutual respect and a professional attitude will
prevail at all times;
(b) a safe working environment;
(c) the opportunity for proper and effective consultation by the parties prior to the introduction of any
major change in accordance with Clause 26.—
Introduction of Change of the Award;
(d) improved utilisation of skills; and
(e) a decrease in costs and absenteeism.
8.—Method of Implementing Change.
(1) The parties after detailed consideration and consultation have formulated a method of implementing change to
achieve the savings referred to in Clause 6.—Background
to Agreement of this Agreement.
(2) Change has been achieved through amendments to the
Award and the Prison Regulations 1982 and this Agreement.
Particular changes which have been identified by die parties
to achieve savings include the following:
(a) Staff Reductions
Prison Operations positions are to be reduced
by 28 full time equivalent positions. The positions
which will be abolished are:
(i) Casuarina Prison: 1 Senior Officer, 5 Prison
Officers, 5 Trade Trainers, 1 Level 3 Public
Servant;
(ii) Canning Vale Prison: 2 Senior Officers, 6
Prison Officers;
(iii) Metropolitan Security Unit: 2 Prison Officers;
(iv) Wooroloo Prison Farm: 5 Prison Officers, 1
Level 1 Public Servant.
(b) Public Holidays
The Award has been amended to remove
penalty rates for rostered shifts on public holidays,
and to remove days off in lieu for Officers not
rostered to work on public holidays. Officers
receive one day's pay for each public holiday as
part of the annualised salary. These amendments
are calculated to achieve savings of 50 full time
equivalent positions.
Industrial officers who work Monday to Friday
and are not required to work public holidays will
not receive the public holiday portion of their
annualised salary, however, if a public holiday
falls during such an officer's annual leave, the
officer will receive a paid day in lieu.
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(c) 38 Hour Week
The Award has been amended to provide for
Officers to work a 40 hour week or 80 hour
fortnight in exchange for an additional 12 days
wages which are included in the annualised salary.
As a result all Officers will work an additional 12
shifts per annum which is calculated to achieve
savings equivalent to 51 full time equivalent
positions.
(d) Medical & Pharmaceutical
The Prison Regulations 1982 have been
amended to remove the entitlement to medical and
pharmaceutical benefits.
(e) Sick Leave
The Award has been amended to provide for all
Officers on the triennial sick leave scheme to
receive 15 days sick leave per year which is
cumulative. Transitional provisions have been
included for these Officers.
All Officers who prior to 1 July 1994 received
a total sick leave entitlement of three months with
payment of ordinary wages and three months with
payment of half ordinary wages in each period in
three years; will receive a credit of 66 days in
addition to their entitlements under subclause
(l)(a) of Clause 15.—Sick Leave of the Award.
All Officers with more than 10 years continuous
service as at 1 July 1994, who had accrued more
than 66 days sick leave will be entitled to receive
those days in addition to their entitlements under
subclause (l)(a) of Clause 15.—Sick Leave of the
Award.
(f) Flexible Annual Leave
The Award has been amended to enable
Officers to take up to 5 days as single days of
annual leave.
(g) Additional Hours of Attendance
The Award has been amended to provide for
Officers who may be required to work up to 10
shifts or 80 hours per year in addition to their
rostered shifts, without receiving payment in
addition to the annualised salary. TTiese additional
shifts will enable normal prison routines to be
maintained.
The additional shifts referred to above do not
include special shifts which cover for absences
due to secondment, vacancies, workers compensation, training, special projects, maternity leave,
trade union training leave, trade union business,
and excess prison numbers.
The additional shifts referred to above do not
include emergencies referred to in subclause (3)
of Clause 3.—Additional Hours/Shifts, Special
Hours/Shifts, Exceptional Hours/Shifts of the
Award.
9.—Ongoing Efficiency Measures.
(1) The parties agree that ongoing efficiency measures
will be negotiated during the term of the Agreement. These
measures include but are not limited to:
(a) 12 hours shifts,
(b) flexible permanent part time prison officers,
(c) job sharing,
(d) introduction of a new rank structure,
(e) introduction of a new staff appraisal system.
(2) The Operational Efficiency Committee ("the Committee"), on which both parties are represented, will
continue to meet on a regular basis, as agreed by the parties.
(3) The Committee will have as a priority the final isation
of individual prison operational parameters. The 12 hour
shift operation at Casuarina Prison will become a permanent
feature subject to the review of prison operational parameters.
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10.—Annualised Salaries.
(1) All Officers will be paid an annualised salary which
will include a component in lieu of shift penalty payments,
accrued days off, public holidays and overtime.
(2) Any application for a variation in the annualised salary
in the Award may be pursued under the Award in accordance
with the State Wage Fixing Principles.
11.—Utilisation of Surplus Staff.
(1) If a dispute arises in relation to utilisation of surplus
staff it shall be dealt with in accordance with Clause
29.—Dispute Settlement Procedure of the Award.
12.—Secondments and Vacancies.
(1) An Officer who is filling a vacant position or who is
filling the position of an Officer absent on secondment, and
who works a special shift will receive payment at the
ordinary daily rate applicable to that vacant position. Such
payment is in addition to the Officer's annualised salary.
The special shift referred to in this subclause is not included
in the hours referred to in Clause 10.—Hours of Duty of the
Award.
(2) All secondments will be centrally controlled by the
Director Prison Operations on the recommendation of the
Transfer Committee.
(3) The Minister undertakes to fill all vacancies as quickly
as possible to ensure efficient management and avoid
unnecessary secondments.
(4) A pool of full time equivalent staff will be maintained
by the Minister to assist in filling vacancies and secondments.
(5) If there is unnecessary or undue delay by the Minister
in filling vacancies and a dispute arises as a consequence it
shall be dealt with in accordance with Clause 29.—Dispute
Settlement Procedure of the Award.
13.—Management of Peak Musters.
(1) If prisoner numbers are such that additional resources
are necessary the Minister undertakes to use her best efforts
to obtain those resources.
(2) Any Officers called in due to excess prisoner numbers
will be paid in accordance with subclause (l)(b) of Clause
11.—Additional Hours/Shifts, Special Hours/Shifts, Exceptional Hours/Shifts of the Award.
14.—Additional Hours of Attendance.
(1) This clause shall be read in conjunction with Clause
11.—Additional Hours/Shifts, Special Hours/Shifts, Exceptional Hours/Shifts of the Award.
(2) All Officers may be required to work up to eighty
hours or up to ten shifts per financial year in addition to their
rostered hours of duty without payment in addition to the
annualised salary.
(3) Subject to subclause (5) an Officer may be called out
to work additional hours or shifts when it is necessary to
provide additional staff for the day to day operations of a
prison, in accordance with subclause (l)(a) of Clause
11.—Additional Hours/Shifts, Special Hours/Shifts, Exceptional Hours/Shifts of the Award.
(4) The call out procedures are not intended to be used
to fill vacancies, secondments or to replace Officers who are
absent on workers' compensation or training, special
projects, maternity leave, trade union training leave, union
business, and excess prison numbers which are covered by
special shifts.
(5) (a) Subclause (2) and (3) shall not apply to Industrial
Officers or Officers who permanently work day shift,
Monday to Friday.
(b) Industrial Officers who combine to cover a position
7 days per week may be required to work up to 5 additional
shifts or 40 hours per annum. Payment for such additional
shifts or hours will be included in their annualised salary.

(c) With the exception of Officers referred to in subclause
(5)(b) above, Industrial Officers are not required to work
more than 40 hours per week. In the event that Industrial
Officers work more than 40 hours per week they will receive
time off in lieu.
(d) Industrial Officers may work special shifts and may
be required to respond to exceptional circumstances in
accordance with subclause (3) of Clause 11.—Additional
Hours/Shifts, Special Hours/Shifts, Exceptional Hours/
Shifts of the Award.
(6) (a) The Superintendent of each prison in consultation
with the local Union representative shall determine a
minimum staffing level which will ensure the maintenance
of routine prison functions including the security and
welfare of prisoners and the safety of staff at the prison. The
minimum staffing level must be approved by the Director
of Prison Operations.
(b) Should a dispute arise as to the minimum staffing
level, it is to be resolved in accordance with Clause
29.—Dispute Settlement Procedure of the Award.
(7) Unless otherwise agreed by the parties, the Superintendent of each prison shall introduce a call out procedure
to meet the needs of the particular prison. That call out
procedure shall include—
(a) a fair roster system, and
(b) a notice system which minimises inconvenience
to Officers and provides flexibility for the prison.
(8) (a) Officers may arrange to swap call out shifts with
other Officers, subject to the approval of their Superintendent.
(b) If an Officer agrees to take over another Officer's
rostered shift, that Officer is then responsible for attending
for duty for that rostered shift.
(9) Where possible. Officers will be called out to cover
positions at the same level as their own, however if no such
Officers are available, any available Officer will be called
out.
(10) An Officer must not unreasonably fail to attend an
additional shift.
(11) If the Superintendent receives a complaint or has
reason to believe that an Officer has unreasonably failed to
attend a call out shift or breached this clause, the
Superintendent shall inquire into the matter or require an
explanation in writing from the Officer concerned.
(12) (a) The parties to the Agreement have agreed that the
unreasonable failure of an Officer to attend a call out shift
will constitute serious misconduct.
(b) If the Superintendent is satisfied that an Officer has
unreasonably failed to attend an additional shift, the
Superintendent shall—
(i) issue a written warning to the Officer, a copy of
which is to be placed on the Officer's Personnel
File, after being sighted by the Officer, and/or
(ii) direct that the Officer be counselled by an Officer
senior in rank, and/or
(iii) direct that the misconduct be noted on the
Officer's Performance Appraisal Report, and/or
(iv) recommend to the Executive Officer that the
Officer be given a compulsory transfer to another
prison, and/or
(v) initiate disciplinary proceedings under Part 10,
Prisons Act 1981, (which may result in the
following penalties; a caution, a reprimand, a fine
not exceeding $250, suspension from duty without
pay or other entitlements for a period not
exceeding 10 working days, reduction to a lower
rank, requirement to resign under threat of
dismissal or dismissal).
(13) Any dispute arising in relation to the call out
procedure shall be dealt with in accordance with Clause
29.—Dispute Settlememt Procedure of the Award or Part
10, Prisons Act 1981 as appropriate.

15.—Sick Leave.
(1) This clause is to be read in conjuction with Clause
15.—Sick Leave of the Award.
(2) A Superintendent may contact an Officer on sick leave
to maintain communication and render any necessary
assistance. Where possible telephone contact will be made
with the Officer prior to a visit taking place.
(3) Where a Superintendent has received a complaint or
has reason to believe that an Officer has taken sick leave
without genuine cause the Superintendent may—
(a) inquire into the matter, and/or
(b) require an explanation in writing from the Officer
concerned, and/or
(c) conduct an interview with the Officer either at the
Officer's home or place of work, and/or
(d) direct the Officer to attend a medical practitioner
nominated by the Ministry of Justice for a medical
examination to determine the Officer's fitness for
duty; and/or
(e) refer the Officer to the Employee Welfare Unit for
counselling.
(4) (a) The parties to the Agreement have agreed that an
Officer who takes sick leave without genuine cause is guilty
of serious misconduct.
(b) If a Superintendent is satisfied that an Officer who has
taken sick leave without genuine cause or acted in breach
of this clause, the Superintendent shall—
(i) direct that the Officer be counselled by an Officer
senior in rank, and/or
(ii) direct that the misconduct be noted on the
Officer's Performance Appraisal Report, and/or
(iii) recommend to the Executive Director that the
Officer be given a compulsory transfer to another
prison, and/or
(iv) recommend to the Director Prison Operations that
the Officer be examined in accordance with
Regulation 5 of the Prison Regulations 1982, or
(v) initiate disciplinary proceedings under Part 10 of
the Act, (which may result in the following
penalties; a caution, a reprimand, a fine not
exceeding $250, suspension from duty without
pay or other entitlements for a period not
exceeding 10 working days, reduction to a lower
rank, requirement to resign under threat of
dismissal or dismissal).
(5) Any dispute arising under this Clause shall be dealt
with in accordance with Clause 29.—Dispute Settlement
Procedure of the Award or Part 10, Prisons Act 1981.
EXECUTED as an agreement.
Dated this 28th day of June 1994.
The seal of the Western Australian Prison
t
(Signed by S. Anderton)
Officers* Industrial Union of Workers was
)
President
affixed in the presence of
)
Stan Anderton (President) and
) (Signed by David Belton)
David Belton (Secretary)
) Secretary
Signed for and on behalf of the Attorney)
General by David Grant, Director General
) (Signed by David Grant)
of the Ministry of Justice in the presence
) David Grant
of
)
(Signed by Mark David)
MARK DAVID
15B SHIRLEY AVE
MT PLEASANT WA

GRANT ELECTRICAL REDUNDANCY
AGREEMENT 1994
No. AG 67 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—
Western Australian Branch
and
Grant Electrical Industries Pty Ltd.
No. AG 67 of 1994.
Grant Electrical Redundancy Agreement 1994.
COMMISSIONER A.R. BEECH.
5 August 1994.
Order.
HAVING heard Mr N. Hodgson on behalf of the Applicant
and Ms. L. O'Farrell on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Grant Electrical Redundancy Agreement
1994 be registered in accordance with die following
Schedule as an industrial agreement from the beginning
of the first pay period commencing on or after the 4th
day of August 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
This agreement shall be known as the Grant Electrical
Redundancy Agreement 1994.
1.
2.
3.
4.
5.
6.
7.
8.

2.—Arrangement.
Title
Arrangement
Parties Bound
Area and Scope
Date and Period of Operation
Relationship to Parent Award
Redundancy
Signatories

3.—Parties Bound.
The parties to this agreement are:
(1) Grant Electrical Industries Pty Ltd (the company).
(2) The Metals and Engineering Workers' Union,
Western Australian Branch.
4.—Area and Scope.
This agreement shall apply to employees employed by
Grant Electrical Industries Pty Ltd at 9-11 Clune Street,
Bayswater (the company) who are, or eligible to be,
members of the Metals and Engineering Workers' Union—
Western Australian Branch (the union) who are covered by
the Metal Trades (General) Award 1966 No. 13 of 1965, The
Draughtsmen's, Tracers', Planners' and Technical Officers'
Award 1979 No. R 11 of 1979 or the Sheet Metal Workers'
Award No. 10 of 1973.
5.—Date and Period of Operation.
This agreement shall operate from the beginning of the
first pay period commencing on or after the 4th day of
August 1994 and shall remain in force until the 1st day of
January, 1995.
6.—Relationship to Parent Award.
This agreement shall be read and interpreted wholly in
conjunction with the Metal Trades (General) Award 1966
No. 13 of 1965, the Draughtsmen's Tracers', Planners' and
Technical Officers' Award 1979 No. R 11 of 1979 and the
Sheet Metal Workers' Award No. 10 of 1973, provided that

where there are any inconsistencies this agreement shall
prevail to the extent of any inconsistencies.
7.—Redundancy.
(1) (a) "Redundancy"
(i) is a situation where there are more employees
available than are needed to undertake the
amount of work which needs to be done;
(ii) may be caused by, but not be limited to, the
following:
(aa) technological change eliminating the
need for some jobs to be done by
anyone;
(bb) changes in market demands creating a
situation where less employees are
required.
(b) In the event of (l)(a) hereof, the employer shall
hold discussions with the employees directly
affected and with the union and shall provide, in
writing, to such employees affected and the union,
all relevant information regarding the proposed
terminations, including the reasons therefor, the
number and categories to be affected and the
period over which terminations are likely to be
carried out.
(2) The company will pay to each employee, who leaves
under the terms of paragraph (l)(a) hereof, six weeks'
severance pay.
(3) In addition to the payment prescribed in subclause (2)
hereof, the company will pay each employee who is eligible
under this agreement the following:
(a) If termination takes place within an employee's
first year of service—four weeks' wages.
(b) After one year of service the company will pay an
employee who is terminated three weeks' wages
for each year of service, or part thereof, in addition
to the payment prescribed in paragraph (3)(a)
hereof.
(4) The maximum payment allowed under subclauses (2)
and (3) hereof will be 30 weeks' wages.
(5) The company will also pay employees who leave the
company, the following:
(a) Pro rata long service leave after one year of
continuous service.
(b) Accrued annual leave, plus a loading of 1772%.
(c) All wages owing to such employees.
(6) On termination, money owing to employees under this
agreement will be paid in full.
(7) In the classifications for which lower employee
numbers are deemed to be necessary, the company will
request voluntary resignations. Employees who volunteer to
take early retirement when so asked will be paid in
accordance with this agreement.
(8) If there are insufficient voluntary retirements and a
shorter working week is not practical, then redundancy will
be on the basis of "last on, first off" within a given
classification.
(9) Should a shorter working week be a viable option,
then:
(a) It will not be less than four days for each
employee.
(b) It will only affect employees in the classifications
under review.
(c) If a shorter working week is implemented,
employees will be rostered in such a way as to
allow the factory to operate five days per week.
(10) Employees who are redundant will, within a 12
month period, be given the first right of refusal to be
re-employed should a position in which they are competent
become available.
(11) Employees made redundant under this agreement and
all employees made redundant in March 1991, re-employed
within 12 months, will be deemed to have continuous
service for all purposes of the award.

(12) Employees made redundant who have received
payments and are subsequently re-employed under this
agreement, will have such amounts deducted from future
entitlements.
(13) For the purposes of this agreement, "weekly pay"
means the ordinary weekly rate of wage for the employee
concerned.
8.—Signatories.
Signed for and on behalf of the Metals and Engineering
Workers' Union—Western Australian Branch
K. Peckham
5-7-94
State President
Signed for and on behalf of Grant Electrical Industries
Pty Ltd
J.A. Grant
23-6-94

Single Bargaining Unit
Background
Continuous Improvement Activities 1994-1996
Fundamental to increased efficiencies and flexibility, the parties are committed.
10. Wages
11. Commitments
12. Renewal of Agreement
3.—Incidence and Parties Bound.
This agreement shall apply to and be binding upon
Hedland Bus Lines, the organisation of employees set out
below and all persons employed by the company at Port
Hedland who are members or who are eligible to be
members of the following unions:
Transport Workers' Union of Australia, Industrial
Union of Workers, Western Australian Branch.
Metals and Engineering Workers' Union—Western
Australian Branch
4.—Date and Period of Operation.
This agreement shall operate from the beginning of the
first pay period commencing on or after the 28th day of June
1994, and shall remain in operation until the 28 th day of
December 1996.

Managing Director

HEDLAND BUS LINES ENTERPRISE AGREEMENT
1994.
No. AG 35 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Transport Workers' Union of Australia,
Industrial Union of Workers,
Western Australian Branch and Another
and
Hedland Bus Lines.
No. AG 35 of 1994.
COMMISSIONER J.F. GREGOR.
8 August 1994.
Registration of an Enterprise Bargaining Industrial
Agreement.
No. AG 35 of 1994.
HAVING heard Mr A.J. Waddell on behalf of the Transport
Workers' Union of Australia, Industrial Union of Workers,
Western Australian Branch and Mr N.J. Hodgson on behalf
of the Metals and Engineering Workers' Union—Western
Australian Branch, and having been advised of the consent
of the Respondent through its Managing Director, Mr Kevin
Cooper, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Hedland Bus Lines Enterprise Agreement
1994, as set out in the Schedule attached hereto, is
hereby registered as an Industrial Agreement with
effect on and from the 28th day of June 1994.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This agreement shall be known as the Hedland Bus Lines
Enterprise Agreement 1994.
1.
2.
3.
4.
5.

6.
7.
8.
9.

2.—Arrangement.
Title
Arrangement
Incidence and Parties Bound
Date and Period of Operation
Relationship to Parent Award

5.—Relationship to Parent Award.
(1) This agreement shall be read and interpreted wholly
in conjunction with the Transport Workers (North West
Passenger Vehicles) Award, 1988 and the Metal Trades
(General) Award 1966.
(2) Where there is inconsistency between this Agreement
and the parent award, this agreement shall prevail to the
extent of the inconsistency.
6.—Single Bargaining Unit.
(1) The employees and unions covered by this consent
agreement have formed a single bargaining unit in accordance with the requirements of the Western Australian State
Wage Decision of December 1993.
(2) The single Bargaining Unit has held negotiations and
reached full agreement on the terms of this consent
arrangement.
(3) The Bargaining Unit shall be given all relevant
information to enable effective monitoring of the implementation of the continuing improvement program.
7.—Background.
(1) The parties to the Hedland Bus Lines Enterprise
Agreement 1994, see this enterprise bargaining agreement
as a continuing program of restructuring and consolidation
of structural efficiency principals which have been introduced as a result of the State Wage Decision 1987 and 1989.
(2) The parties recognise that this agreement will lead to
the fruition of the structural efficiency principals introduced
in 1987.
(3) Fundamental to achieving results already gained and
to further commit the parties to a continuing structural
efficiency reform, the following initiatives have been put in
place:
(a) The parties are monitoring both on-the-job and
accredited training and are developing skills and
knowledge career paths.
(b) An ongoing career structure is being implemented
which will result in autonomous work groups with
added responsibility. Both parties are committed
to an ultimate objective of worker participation.
(c) Regular meetings of the Consultative Committee
have resulted in information sharing and problem
solving which have been instrumental in a greater
understanding and tolerance between the Company and Employees.
(d) A comprehensive safety awareness program has
been established with both parties recognising the
importance of a safe working environment to the
efficiency and productiveness of this enterprise.

8.—Continuous Improvement Activities 1994-1996.
The parties are committed to the ongoing process of
continuous improvement. During the term of this agreement
the parties agree to Continue the Commitment of Structural
Efficiency through:
(1) Skills Development
Develop a system with proper training, to
establish a truly multi-skilled workforce.
Training will include both on and off the job
training and will include accredited and nonaccredited courses.
(2) Health and Safety Awareness
The parties are committed to continue monitoring safety awareness and the general health and
well being of all employees.
(3) Job Security
Through this agreement it is envisaged that a
truly multi-skilled workforce will be available to
undertake duties not previously required in addition to current requirements.
This will enable Hedland Bus Lines to become
a truly competitive company in the passenger
transport industry over and above the scope of
work traditionally undertaken.
(4) Work Organisation
The unions are committed to proper training to
further the principle of "worker participation".
(5) Industrial Harmony
The parties are committed to the dispute
settling procedure outlined in the Transport
Workers (North West Passenger Vehicles) Award,
1988.
9.—Fundamental to Increased Efficiencies and Flexibility,
the Parties are Committed.
(1) Change of Hours
The company will encourage all employees to be trained
to undertake duties included in all rosters, day and night,
school and other rosters.
(2) Extra Duties
The company will identify areas where efficiencies can
be made and the employees are committed to expand the
scope of duties traditionally undertaken.
(3) Commitment to Timekeeping
The employees are committed to correct timekeeping and
are prepared to work unsupervised and will assist in the
operation, providing a smooth and "on-time" service to the
clients.
(4) Commitment to Continuous Operating Time
Both parties are aware of the importance of providing a
reliable and "round the clock" service. The employees are
committed to providing coverage for duties other than
rostered hours in unforeseen circumstances.
10.—Wages.
The following wage increases are payable on the basis
that all employees covered by the Transport Workers (North
West Passenger Vehicles) Award, 1988 continue to fully
participate in and fully support this enterprise bargaining
agreement.
(1) A new wage structure reflecting the current and future
skills required are based on the forum of per cent to the rates
of pay as prescribed in the Transport Workers (North West
Passenger Vehicles) Award, 1988.
(2) (a) Included in the rates of subclause (4) is 2.5%
increase.
(b) A further increase of 2.5% will be paid 10 months
from the date of ratification.
(c) Another increase of 2.5% will be paid 20 months from
the date of ratification (total 7.5%).
(3) These increases will be payable for all purposes of the
award.

(4) The weekly wage rates resulting from the application
of subclause (5)(a) hereof in regards to employees covered
by the award are as follows:
Per Week Per Hour
$
$
Tradesman/Multi Skilled Driver 516.90 13.60
Tradesman/Tour Bus Driver
493.50 13.00
Bus Driver
393.40 10.35
(5) Variation to Award Provisions:
(a) Service Pay
Per Week
$
After 1 year
6.80
After 2 years
13.40
After 3 years
20.00
After 4 years
26.70
After 5 years
33.40
(b) Split Shift Allowance
5.50
11.—Commitments.
(1) The unions undertake that during the period of
operation of the agreement, there shall be no further wage
increases sought, or granted, except for those provided under
the terms of this agreement or as determined by the Western
Australian Industrial Relations Commission.
(2) All parties undertake that the terms of this agreement
will not be used to progress or obtain similar agreements or
benefits in any other enterprise.
(3) This agreement shall not operate as to cause an
employee to suffer a reduction in ordinary time earnings, or
depart from the standards of the Western Australian
Industrial Relations Commission in regards to hours of
work, annual leave with pay or long service leave with pay.
12.—Renewal of Agreement.
(1) The parties will review the contents of this agreement
10 months and 20 months, after its date of operation. Prior
to the 2.5% increase in order to establish that efficiency
measures are continuing.
(2) The parties will assess achievements to productivity
and efficiency during the term of this agreement.
(3) The parties expect that as a result of this review this
agreement will be renewed or replaced by another at its
conclusion.
SIGNATURES
Signed and committed for and on behalf of:
TRANSPORT WORKERS UNION OF AUSTRALIA
(signed by Jim McGiveron).
(signature)
State Secretary
(position)
15.3.94
(date)
METALS AND ENGINEERING WORKERS UNION
(signed by J. Sharp-Collett)
(signature)
State Secretary
(position)
8 April 1994
(date)
HEDLAND BUS LINES
(signed by K. Cooper) (signature)
Managing Director
(position)
18.3.94
(date)
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JOBSKILLS TRAINEE (HOSPITALITY GROUP
TRAINING (WA) INC.) AGREEMENT, 1994
No. AG 36 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Hospitality Group Training WA (Inc.)
No. AG 36 of 1994.
Jobskills Trainee (Hospitality Group Training (WA) Inc.)
Agreement, 1994
No. AG 36 of 1994.
COMMISSIONER S.A. KENNEDY.
15 June 1994.
Order.
HAVING heard Ms D. Blaskett on behalf of the applicant
union and Mr W. Cutts on behalf of Hospitality Group
Training WA (Inc.) now therefore I the undersigned
pursuant to the powers conferred by the Industrial Relations
Act 1979, and by consent, do hereby order—
That the agreement in the terms of the following
schedule shall be and is registered.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Schedule.
This Agreement shall be referred to as the Jobskills
Trainee (Hospitality Group Training (WA) Inc.) Agreement,
1994.
2.—Arrangement.
1. Title
2. Arrangement
3. Definitions
4. Application
5. Parties Bound
6. Jobskills Trainee
7. No Precedent
8. Term of Agreement
Schedule 1—^Applicable Awards
3.—Definitions.
(1) "Jobskills Trainee" means an employee who is
employed under the conditions applying in the Commonwealth Government Jobskills programme.
(2) "The Union" means The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch.
4.—Application.
(1) This Agreement applies to employees of Hospitality
Group Training (WA) Inc. engaged under the Jobskills
programme as Jobskills Trainees and insofar as the terms of
this agreement vary from the terms of the relevant award
otherwise applying to the Jobskills Trainee(s), the terms of
this Agreement shall prevail. In all other respects, the terms
of the applicable award shall continue to operate.
(2) The relevant awards referred to in paragraph (a) above
are listed in Schedule 1 of this Agreement.
5.—Parties Bound.
This agreement is binding on Hospitality Group Training
(WA) Inc. in respect of Jobskills trainees who, but for this
agreement would be employed pursuant to an award listed
in Schedule 1 of this Agreement, and on The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
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Miscellaneous Workers Division, Western Australian
Branch.
6.—Jobskills Trainee.
(1) Training Conditions
(a) A Jobskills trainee shall attend approved on and
off-the-job training prescribed in the relevant
training agreement, or as notified to the Jobskills
trainee by the employer or agent.
(b) Jobskills trainees will receive over a period of 26
weeks a mix of supervised work experience,
structure training on-the-job and off-the-job and
the opportunity to develop and practice new skills
in a work environment.
(c) Jobskills trainee may only be engaged by employers to undertake activities under the Jobskills
programme guidelines. The employer shall ensure
that the Jobskills trainee is permitted to attend the
prescribed off-the-job training and is provided
with appropriate on-the-job training.
(d) The employer shall provide an appropriate level
of supervision in accordance with the approved
training plan.
(2) Employment Conditions
(a) Jobskills trainees shall be engaged in addition to
existing staff levels. Positions normally held by
permanent employees shall not be filled by
Jobskills trainees.
(b) Jobskills trainees shall be engaged for a period of
26 weeks as full time employees.
(c) Jobskills trainees are permitted to be absent from
work without loss of continuity of employment to
attend the off-the-job training in accordance with
the training plan. However, except for absences
provided for under the relevant primary award(s)
refeired to in Clause 4.—Application, failure to
attend for work or training without an acceptable
cause will result in loss of pay for the period of
absence.
(d) Overtime and shift work shall not be worked by
Jobskills trainees except to enable the requirements of the training plan to be effected. When
overtime and shift work are worked the penalties
and allowances prescribed in die relevant primary
award referred to in Clause 4.—Application of
this agreement, based on the trainee wage, will
apply. No Jobskills trainee shall work overtime or
shift work on their own.
(e) The Union shall be afforded reasonable access to
Jobskills trainees for the purposes of explaining
the role and functions of the Union and enrolment
of the trainee as a member.
(f) Where the employment of the trainee is continued
after completion of the traineeship period, such
traineeship period shall be counted as service for
the purpose of the relevant award referred to in
Clause 4.—^Application of this agreement.
(3) Wages
(a) The weekly wages payable to Jobskills trainees
shall be $300.00 or in accordance with the
Commonwealth Jobskills Program Guidelines as
varied from time to time.
(b) The rate in (a) hereof shall apply for all purposes
of the award and takes account of the range and
extent of training provided.
7.—No Precedent.
This agreement represents a compromise on the part of
all parties and will not be used as a precedent in proceedings
before industrial tribunals.
8.—Term of Agreement.
This Agreement shall come into force from the beginning
of the first pay period to commence on or after 27 April 1994
and shall continue in force for a period of twelve months or
until the Jobskills programme is ended.

Schedule 1.—Applicable Awards.
Aged and Disable Person Hostels Award, 1987
Hospital Employees' (Homes of Peace) Consolidated
Award, 1981
Hospital Workers (Government) Award No. 21 of 1966
Hospital Workers (Ngala) Award No. 6A of 1958
Hotel and Tavern Workers' Award, 1978
Motel, Hostel, Service Flats and Boarding House
Workers' Award, 1976
Parliamentary Employees Award 1989
Private Hospital Employees' Award, 1972
Restaurant, Tearoom and Catering Workers' Award, 1979
School Employees (Independent Day & Boarding Schools)
Award, 1980
University, Colleges and Swanleigh Award, 1980

K MART FOOD SERVICES (WAGES) AGREEMENT
1994
No. AG 65 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied Employees' Association
of Western Australia
and
K Mart Australia Pty Ltd.
No. AG 65 of 1994.
K Mart Food Services (Wages) Agreement 1994.
COMMISSIONER A.R. BEECH.
29 July 1994.
Order.
HAVING heard Mr B. Johnston on behalf of the Applicant
and Mr G. Morgan on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the K Mart Food Services (Wages) Agreement
1994 be registered in accordance with the following
Schedule as an industrial agreement on and from the
27th day of July 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
L—Title.
This Agreement shall be known as the K Mart Food
Services (Wages) Agreement 1994.
2.—Arrangement.
Title
Arrangement
Area and Scope
Parties Bound
Tferm of Agreement
Relationship to Agreement
Casual Employees
Part-Time Employees
Wages
Additional Loading for Late Night Trading Establishments
11. Signatories to the Agreement
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

3.—Area and Scope.
This Agreement shall apply to all employees employed
by K Mart in accordance with the Retail Food Services
Employees' Agreement 1991, No. AG 10 of 1991, (The
Food Services Agreement) throughout the State of Western
Australia.
4.—Parties Bound.
This Agreement shall apply to and be binding on:
(1) K Mart Australia Pty Ltd (K Mart).
(2) The Shop, Distributive and Allied Employees'
Association of Western Australia (The SDA).
(3) Those employees included in Clause 3.—Area and
Scope of this Agreement.
5.—Term of Agreement.
The term of this Agreement shall be 12 months from 1st
August, 1994.
6.—Relationship to Agreement.
(1) This Agreement shall be read and interpreted in
conjunction with the Food Services Agreement.
(2) Where there is any inconsistency between the terms
of this Agreement and the terms of the Food Services
Agreement, this Agreement shall prevail to the extent of any
inconsistency.
7.—Casual Employees.
(1) "Casual Employees" shall mean an employee
engaged by the hour and who may be dismissed or leave the
employer's service at any moment without notice and except
as hereinafter provided shall not be engaged for more than
30 hours per week in ordinary hours.
Notwithstanding the aforementioned a casual employee
may be engaged in ordinary hours for 38 hours per week for
periods not in excess of four consecutive weeks.
Any casual employee engaged and not permitted to
commence work shall receive two hours' pay at the
appropriate hourly rate prescribed for Monday to Friday
work.
(2) The minimum period of engagement for casual
employees shall be three consecutive hours on any day.
Provided that:
(a) employees who are undergoing a period of
training may be employed for a minimum of two
consecutive hours in each of two such training
periods which shall be undertaken in the first
fortnight of employment;
(b) employers which at the date of this Agreement
were employing casual employees for less than
three but not less than two consecutive hours on
any day may continue to employ casual employees for a minimum period of engagement of two
consecutive hours on any day.
(3) The rate for casual employees within ordinary time
shall be determined by dividing the appropriate wage rate
prescribed by Clause 9.—Wages by thirty eight (38) and
adding the appropriate loading prescribed by this Agreement.
(4) A casual employee shall be paid an additional loading
in accordance with the following scale:
(a) where the casual engagement on any day is for a
full day's work—a loading of twenty (20) per
cent;
(b) where the casual engagement on any day is for less
than a full day's work—a loading of twenty-five
(25) per cent.
Provided that a casual employee will not be paid less than
the following hourly rates:
$
Grade V
14.73
Grade IV
13.39
Grade III
12.85
Grade II
12.37
Grade I
11.78

(5) A casual employee who works ordinary hours between
b.OOpm and 9.00pm on the day of late night trading shall be
paid the amount of $2.40 per hour in addition to a casual
loading of twenty (20) per cent in lieu of the loading
prescribed by subclause (4) of this clause.
(6) Calculation of Saturday rates for casual employees.
The rate for casual employees working on Saturdays
during ordinary time shall be determined according to the
following formula:
Weekly rate for ordinary hours
between Monday and Saturday
with the completion of ordinary
hours after 1.00 pm Saturday—
Weekly rate for full time emweekly rate for ordinary hours
ployee Monday to Friday.
Monday to Friday.
38
7.6
(7) Tea breaks shall be taken in accordance with Clause
11.—Meal Breaks of the Food Services Agreement.
(8) Meal breaks shall be taken in accordance with Clause
11.—Meal Breaks of the Food Services Agreement.
8.—Part-Time Employees.
(1) Except as hereinafter provided, a part-time employee
shall mean an employee who may be engaged on any day
Monday to Saturday inclusive for a minimum of 12 hours
per fortnight, and a maximum of 64 hours per fortnight, with
not more than 10 daily work commencements in any
fortnightly period. Provided that:
(a) a part-time employee shall not be engaged for less
than three consecutive hours, nor more than nine
and half consecutive hours exclusive of meal
times on any one day, except as provided by
subclause (6) hereof;
(b) an employer and the SDA may agree in writing to
extend the maximum ordinary hours that may be
worked pursuant to this subclause;
(c) employees employed prior to the date of the Food
Services Agreement shall be rostered to work not
less than 20 hours per fortnight.
(2) A part-time employee shall receive payment for
wages, annual leave, holidays, sick leave and long service
leave on a pro rata basis in the same proportion as the
number of hours regularly worked each week bears to 38
hours.
(3) When a day, being a day when an employee would
have been rostered to work is a holiday under the provisions
of Clause 14.—Holidays of the Food Services Agreement,
then that day shall be a holiday without deduction of pay to
such employee.
(4) Tea breaks shall be taken in accordance with Clause
11.—Meal Breaks of the Food Services Agreement.
(5) Meal breaks shall be taken in accordance with Clause
11.—Meal Breaks of the Food Services Agreement.
(6) On the day of late night trading, part-time employees
may be employed for a maximum of 1172 hours within
ordinary time.
(7) The rate of pay for part-time employees on Saturdays
during ordinary time shall be determined according to the
following formula:
(a) For all hours worked between 8.00am and
1.00pm:
Weekly rare for ordinary hours
between Monday and Saturday
with the completion of ordinary
hours at or before 1.00 pm SatWeekly rate for full time emurday—weekly rate for ordiployee Monday to Friday.
nary hours Monday to Friday.
+
38
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(b) For all hours worked after 1.00pm and up to and
including 6.00pm:
Weekly rate for ordinary hours
between Monday and Saturday
with the completion of ordinary
hours after 1.00 pm Saturday—
Weekly rate for full time emweekly rate for ordinary hours
ployee Monday to Friday.
Monday to Friday.
38
7.6

9.—Wages.
The minimum rates of wages payable to employees under
this Agreement shall be as follows:
(1) From the beginning of the first pay period commencing on or after 1st August, 1994.
Adults (Classification and Wage per week):
(i)
(ii)
(in)
Who works Who works Who works
ordinary
ordinary
ordinary
hours
hours hours between
Monday
between Monday and
to Friday
Monday Saturday with
and 1.00pm the completion
Saturday of ordinary
hours after
1.00pm
Saturday
$
$
$
Grade V
388.90
403.50
419.00
Base Rate
70.00
70.00
70.00
Minimum Rate Adjustment
Total Rate
458.90
473.50
489.00
Grade IV
361.20
374.50
388.60
Base Rate
Minimum Rate Adjustment
56.00
56.00
56.00
Tbtal Rate
417.20
430.50
444.60
Grade III
353.30
366.80
340.50
Base Rate
60.00
60.00
60.00
Minimum Rate Adjustment
413.30
426.80
Total Rate
400.50
Grade 11
347.30
360.30
335.00
Base Rate
50.00
50.00
Minimum Rate Adjustment
50.00
410.30
Tbtal Rate
385.00
397.30
Grade I
338.20
350.60
326.50
Base Rate
30.00
30.00
Minimum Rate Adjustment
30.00
366.50
378.20
390.60
Total Rate
For the purpose of this Agreement, a Minimum Rate
Adjustment is a separate amount in the Agreement which
is in addition to the Base Rate and which together with the
Base Rate becomes the Total Rate below which no
employee may be paid.
The Total Rate set out in this subclause which includes
the Minimum Rate Adjustment also set out in this subclause
shall be paid for all purposes of the Agreement.
(2) From the beginning of the first pay period commencing on or after 1st February, 1995.
Adults (Classification and Wage per week):
(i)
(ti)
(ill)
Who works Who works Who works
ordinary
ordinary
ordinary
hours
hours hours between
Monday
between Monday and
to Friday
Monday Saturday with
and 1.00pm the completion
Saturday of ordmaty
hours after
1.00pm
Saturday
$
$
$
Grade V
458.90
473.50
489.00
Base Rate
Minimum Rate Adjustment
8.00
8.00
8.00
Tbtal Rate
460.90
481.58
497.00
Grade IV
417.20
430.50
444.60
Base Rate
Minimum Rate Adjustment
8.00
8.00
8.00
Tbtal Rate
425.20
438.50
452.60
Grade III
401.50
413.30
Base Rate
426.80
Minimum Rate Adjustment
8.0)
8.00
8.00
Tbtal Rate
408.50
421.30
434.80
Grade 11
385.00
397.10
410.30
Base Rate
Minimum Rate Adjustment
8.00
8.00
8.00
Tbtal Rate
393.00
405.30
418.30
Grade I
366.50
378.20
Base Rate
390.60
Minimum Rate Adjustment
8.00
8.00
8.00
Total Rate
374.50
386.20
398.60
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The above rates include an amount for a Safety Net
Adjustment of $8.00 awarded in accordance with the State
Wage Decision 1993 which may be absorbed into over
award payments existing at the date of the registration of this
Agreement.
The award rate set out in this subclause which includes
the Safety Net Adjustment also set out in this subclause,
shall be paid for all purposes of the agreement.
10.—Additional Loading for Late Night Trading
Establishments.
(1) A full-time or part-time employee who works ordinary
hours between 6.00pm and 9.00pm on the day of late night
trading shall be paid a loading of $2.40 per hour in addition
to the ordinary hourly rate of a full-time or part-time
employee.
(2) Provided that junior employees shall be paid the
appropriate percentages as laid down in Part II of Clause
28.—Wages of the Food Services Agreement.
(3) The loading referred to in subclauses (1) and (2) of
this clause shall be paid for the purpose of superannuation
calculations.
11.—Signatories to the Agreement.
M. Bishop, For and on behalf of The Shop, Distributive
and Allied Employees' Association of Western Australia.
B. Tognazzini, For and on behalf of K Mart Australia Pty
Ltd.

LEDGER ENGINEERING PTY LTD ENTERPRISE
BARGAINING AGREEMENT
No. AG 41 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—Western Australian Branch; Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian Branch)
and
Ledger Engineering Pty Ltd.
No. AG 41 of 1994.
Ledger Engineering Pty Ltd Enterprise Bargaining
Agreement.
COMMISSIONER A.R. BEECH.
8 August 1994.
Order.
HAVING heard Mr N. Hodgson on behalf of the Applicants
and Ms L. O'Farrell on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Ledger Engineering Pty Ltd Enterprise
Bargaining Agreement be registered in accordance
with the following Schedule as an industrial agreement
on and from the 4th day of August 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
This Agreement shall be known as the Ledger Engineering Pty Ltd Enterprise Bargaining Agreement.
2.—State Wage Principles.
It is a condition of this agreement that any variation to its
terms on or from the 24th day of December, 1993, including
the Arbitrated Safety Net Adjustment of up to $8.00 per
week, shall not be made except in compliance with the

Principles set down by the Western Australian Industrial
Relations Commission in the Reasons for Decision in Matter
No. 1457 of 1993.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

3.—Arrangement.
Title
State Wage Principles
Arrangement
Parties Bound
Period of Operation
Renewal of Agreement
Relationship to Parent Award/Order
Single Bargaining Unit
Consultative/Enterprise Bargaining Committee
Background—Achievements to Date
Strategies to Achieve Future Productivity Gains
Performance Indicatore
Production Analysis
Wages
Signatories to Agreement

4.—Parties Bound.
The parties to this agreement are:
(1) The Employer:
Ledger Engineering Pty Ltd (the Company).
(2) The Unions:
• Metals and Engineering Workers' Union—
Western Australian Branch (the MEWU).
• Australian Electrical, Electronics, Foundry and
Engineering Union (Western Australian
Branch) (the AEEFEU).
5.—Period of Operation.
This agreement shall operate from the commencement of
the first pay period beginning on or after the 4th August
1994. This agreement shall remain in force until 30th June,
1995.
6.—Renewal of Agreement.
(1) Two months prior to its cessation the parties shall
review the agreement at which time achievements in
productivity and efficiency will be assessed.
(2) The parties acknowledge that renewal of this
agreement will be based on achievements gained and may
not necessarily lead to additional wage increases.
(3) The parties make a commitment to re-negotiate this
agreement and apply for its cancellation or replacement to
have effect on and from 30th June, 1995.
7.—Relationship to Parent Award/Order.
(1) The provisions of this agreement shall be read and
interpreted wholly in conjunction with Part I of the Metal
Trades (General) Award 1966 No. 13 of 1965 and the Ledger
Engineering Pty Ltd Employment Agreement No. C 449 of
1993.
(2) Where there is any inconsistency between this
agreement and the Metal Trades (General) Award 1966 No.
13 of 1965 or the Ledger Engineering Employment
Agreement No. C 449 of 1993, this agreement shall prevail
to the extent of the inconsistency.
8.—Single Bargaining Unit.
(1) The employees and unions covered by this agreement
have formed a single bargaining unit.
(2) The single bargaining unit consists of shop stewards
representing the MEWU and the AEEFEU plus four elected
shop floor representatives from each of the four divisions of
the Company making a total of six representatives.
(3) The single bargaining unit has held negotiations and
reached full agreement on the terms of this agreement.
9.—Consultative/Enterprise Bargaining Committee.
A Consultative Committee has been established which
consists of the four shop floor representatives plus not more
than four representatives of management. This Committee
will also carry out the role of the Enterprise Bargaining
Committee.

10.—Background—Achievements to Date.
(1) The parties recognise that this agreement, along with
amendments to the parent awards and considerations which
will come into place during the term of this agreement, shall
lead to the fruition of the Structural Efficiency Principles
introduced in 1987.
(2) Productivity improvements initiated to date and which
shall be ongoing include:
(a) Communication
Through regular production and management
meetings a better working relationship has been
established between divisional supervisors and
between supervisors and administrators. Production meetings are held on a weekly basis and
management meetings normally fortnightly. Employee and company representatives have attended enterprise bargaining courses.
(b) New Investment
• Purchase of a Spectrometer for the foundry.
(c) Production Process
• Demarcation: There has been no restriction or
demarcation which would otherwise affect the
productivity or efficiency of the operations.
(d) Environmental Upgrades
• Employee amenities have been painted.
(e) Health and Safety
(i) A Health and Safety Committee has been
formed.
(ii) Written procedures for regular plant inspections are in place and will be carried out
periodically as prescribed in those procedures.
(iii) Safety Data sheets have been maintained by
the Company and are available for perusal by
employees.
(iv) Noise survey and hearing tests have been
conducted.
(v) An independent consultant was engaged to
inspect and assess the status of asbestos
buildings on site. This report is available for
inspection by employees.
(0 Working Practices
(i) Improvements have been made to job planning and distribution of information.
(ii) Improvements have been made to job costing
system enabling greater ability to analyse job
costs and departmental performance.
11.—Strategies to Achieve Future Productivity Gains.
The parties are committed to ongoing continuous improvements which include, during the term of this agreement, the following objectives:
(1) Quality Control
All the Company's employees are committed to achieving
quality assurance, quality control. Steps are in place by the
Company to achieve quality assurance—quality control to
AS3902 with a target date of late April 1994 being set to
achieve this.
(2) Continuation of Environmental Improvements.
(3) Employee Amenities
(a) Monitoring of contract cleaning services to ensure
that an acceptable standard is maintained.
(b) Shower facilities are to be repaired.
(4) Safety
(a) The Company and employees will comply with
the provisions of the Occupational Health and
Safety Act.
(b) Employees will wear the necessary safety equipment in designated areas;
and take reasonable care to:
(i) ensure his/her own health and safety at work;

(ii) avoid adversely affecting the health or safety
of any other person through any act or
omission at work.
(c) The Company and its representatives shall:
(i) provide and maintain workplaces, plant and
systems of work such that, so far as is
practicable, their employees are not exposed
to hazards;
(ii) provide such information, instruction and
training to, and supervision of, their employees as is necessary to enable them to perform
their work in such a manner that they are not
exposed to hazards;
(iii) consult and co-operate with health and safety
representatives, if any, and other employees
at the workplace, regarding occupational
health, safety and welfare at the workplace;
(iv) where it is not practicable to avoid the
presence of hazards at the workplace, provide
employees with, or otherwise provide for
employees to have, such adequate personal
protective clothing and equipment as is
practicable to protect them against those
hazards, without any cost to the employees,
and
(v) make arrangements for ensuring, so far as is
practicable, that:
(aa) the use, cleaning, maintenance, transportation and disposal of plant; and
(bb) the use, handling, processing, storage,
transportation and disposal of substances at the workplace is carried out
in a manner such that employees are not
exposed to hazards.
(5) Training and Promotion
The Enterprise Bargaining Committee, or a sub committee of the Enterprise Bargaining Committee will also act as
a training committee to implement and monitor both on the
job and accredited training and to develop career paths for
all. It is the intent of the Committee that opportunities will
be made available for multi shilling and competency based
career paths. Where a position becomes available, the
Company will provide opportunities for employees to apply,
and consider such applications from employees.
(6) TQM and Tool Box Meetings
(a) Re-establish TQM committees and hold regular
TQM meetings.
(b) Re-introduce regular divisional tool box meetings.
(7) Demarcation/Flexibility
(a) All parties to this agreement commit themselves
to a process of developing a workplace free from
unnecessary demarcation and that employees will
use their skills and competence to the fullest
extent.
(b) It is recognised that trades personnel, unless
otherwise agreed, will enhance their skills in those
recognised generic trade categories utilised within
the enterprise.
(c) It is also recognised that the breaking down of
demarcations and increased flexibility of the
workforce will be achieved through consultations
with the Consultative Committee where the
relevant issues will be examined.
(d) In this regard, employees agree to carry out a
broad range of duties which may or may not
involve the use of selected tools, plant and
equipment as agreed to by the Consultative
Committee and the Company and subject to
employees being trained in such duties and the
duties safe, legal and within their skill and
competence to perform.
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(8) Hours of Work
(a) The Enterprise Bargaining Committee will review
the scope for more flexible hours of work subject
to agreement on schedules and rates of pay. This
is in recognition of the needs of individual
departments and of seasonal needs.
(b) The spread of ordinary hours of work shall be
5.00am to 6.00pm Monday to Friday unless
agreed otherwise between the management and
the majority of employees in the plant, section or
sections, concerned.
(c) By agreement of a majority of the workforce and
with at least three weeks' notice from the
Company, a public holiday may be switched for
a normal business day, but only where this will
lead to improved productivity and efficiency.
Hours worked on such a public holiday will be
paid at ordinary rates as if it were a business day.
A person working on the deemed substituted
public holiday shall be paid in accordance with
subparagraph (l)(c)(ii) of Clause 14.—Overtime
of the Metal Trades (General) Award 1966 No. 13
of 1965.
(9) Merit/Attendance Money
During the first three months of this agreement the
Enterprise Bargaining Committee will review the merit
system with a view to establishing a new system which
recognises, inter alia, the following issues:
(a) That the current system may be unfair in its
treatment of injury related absences.
(b) That the system should have two mutually
exclusive components:
• attendance related allowance
• performance related allowance.
(c) That the system should be properly administered
by way of regular review of allowance rates and
recognises that rates can be both increased or
decreased.
(10) Sick Leave
Discussions have taken place with regard to achieving a
reduction in the number of sick days taken by employees in
return for a yearly monetary incentive or an accrued
monetary incentive paid out on an employee leaving the
Company.
Although agreement has not yet been reached on the terms
of such a scheme, it is agreed that there is merit in further
discussion on introducing such a scheme.
The parties agree to prepare a proposed scheme within six
months of the signing of this agreement.
12.—Performance Indicators.
The following measures have been identified and will be
monitored and refined by the Consultative Committee over
the next six months. If these measures are deemed
appropriate then they will be accepted and recorded by the
Consultative Committee to monitor ongoing performance.
Performance indicators may include, but are not limited
to, the following:
(1) Customer satisfaction/complaints.
(2) Production costs/hours against quoted price/hours.
(3) Fluctuation in usage rates of consumables and
materials for manufacture.
(4) Quantity of re-work being done.
(5) Keep a record of the number of jobs not accepted
because they are outside our capacity or capabilities.
(6) Monitor improvements in the number of sick days
being taken (see relevant subclause (10) of Clause
11 .—Strategies to Achieve Future Productivity
Gains.
(7) Monitor non-conformance (reject) rates.

(8) Direct and indirect labour ratios.
(9) Safety performance, i.e. lost time injury rates.
(10) Levels of overtime worked.
13.—^Production Analysis.
In pursuit of continuous improvement the toolbox and
Consultative Committee meetings will regularly analyse
production problems, procedures, and any other impediments to continuous productivity improvements.
The parties agree to fix firm dates for these meetings,
however it is envisaged that toolbox meetings will be held
at least fortnightly and Consultative Committee meetings at
least bi-monthly.
The parties will have discussions on an incentive scheme
to be implemented in the future.
14.—Wages.
In addition to allowances prescribed in the awards stated
in Clause 7.—Relationship to Parent Award/Order, the
following rates shall, upon registration of this agreement by
the Western Australian Industrial Relations Commission, be
paid to all employees covered by the Metal Trades (General)
Award 1966, No. 13 of 1965, fully participating in and
supporting this agreement.
Classification
Group C14
C13
C12
Cil
C10
C9
C8

Current
Weekly
Rate
$
326.80
366.90
381.00
412.20
467.30
490.00
513.10

Column Column Column Column Column Column
4
2
3
5
6
1
3%
3%
3%
3%
3%
3%
3%

1V2%
IVM*
iVz*
1V2%
1V2%
1V2%
1V2%

1V2%
Vf2%
1V2%
V/2%
lX/2%
V/2%
V/2%

1V2%
V/2%
V/2%
V/2%
Vl2%
Vl2%
Vl2%

Vl2%
Vf2%
Vl2%
Vh.%
V/2%
V/2%
V/2%

lX/2%
V/2%
V/2%
V/2%
V/2%
V/2%
V/2%

Column 1: Has been paid.
Column 2: Has been paid.
Column 3: Has been paid.
Column 4: Payable from the first pay date on or after
September 30 1994.
Column 5: Payable from the first pay date on or after
December 31 1994.
Column 6: Payable from the first pay date on or after
March 31 1995.
15.—Signatories to Agreement
The foregoing agreement is agreed between the parties,
whose signatures appear below.
Signed for and on behalf of Ledger Engineering Pty Ltd
(ACN: 008 756 018):—
(Receiver and Manager appointed).
Alden Jon Halse
(Receiver and Manager)
Ledger Engineering Pty Ltd
(Receiver and Manager appointed).
The Common Seal of Metals and Engineering Workers'
Union—Western Australian Branch was hereunto affixed in
the presence of:
J. Ferguson, Assistant Secretary.
Date: 28/04/1994.
K. Street, Organiser. Date: 28/04/1994.
The Common Seal of Australian Electrical, Electronics,
Foundry and Engineering Union (Western Australian
Branch) was hereunto affixed in the presence of:
W.E.C. Game, Acting Secretary. Date: 26/04/1994.
J. Fiala, Metal Trades Organiser. Date: 26/04/1994.
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MATILDA BAY BREWING COMPANY LIMITED
ENTERPRISE AWARD 1994
No. A22 of 1990.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Matilda Bay Brewing Company Limited
and
The Breweries and Bottleyards Employees' Industrial Union
of Workers of Western Australia
and
Metals and Engineering Workers' Union—Western Australian Branch.
No. A 22 of 1990.
Matilda Bay Brewing Company Limited Enterprise Award
1994.
COMMISSIONER S.A. KENNEDY.
14 July 1994.
Reasons for Decision.
THE COMMISSIONER: Matilda Bay Brewing Company
Limited ("Matilda Bay") is in the business of brewing beer.
Its plant is in North Fremantle. Matilda Bay, which
originated as a boutique brewery in 1984 operating at the
Sail and Anchor Hotel in Fremantle scaled up to its current
site in 1989. There has been some $8 million invested in
technology developments by it since. Matilda Bay became
majority owned in 1990 (now wholly owned) by Carlton
United Breweries headquartered in Melbourne. Nonetheless,
according to Mr M. Coleman who appeared in this matter
on behalf of the employer, the operations and results of the
North Fremantle plant are very different from what applies
elsewhere and it is intended to maintain its distinctiveness.
According to Mr Coleman the application now before the
Commission represents an outcome of applying that policy
in that, notwithstanding the scaling up of plant Matilda Bay
from at least 1990 determined that for its "grass roots"
approach to the making of beer to continue it needed to reach
understandings with its work force which actually fostered
that distinction and commitment. As part of its approach to
distinctiveness Matilda Bay decided to apply for an
industrial award specific to the enterprise. As a result this
application was filed in 1990. It was not an action which met
with the approval of the unions at that time. Indeed, the
principal union, The Breweries and Bottleyards Employees'
Industrial Union of Workers of Western Australia
("BBEIU"), then vigorously opposed the making of an
application for a new award on the basis that it was merely
a device likely to see an erosion of standard working
conditions. Four years later Matilda Bay and the unions, two
in all, are before the Commission commonly seeking the
issue of an enterprise award with all the terms and conditions
of it fully agreed between them.
That the course for that end has been long is a matter of
fact. However it is clear from the record that it has not been
industrially acrimonious albeit there was some tension in the
early stages. Rather, after somewhat slow progress initially,
there was more latterly painstaking attention to detailed,
intensive, on-site discussions with the harder issues such as
training being tackled first. The total work force on site is
not large. There are approximately 63 employees with about
55 of these covered by this award application. The process
of consultation has involved the utilisation of a facilitator
and consultants and considerable "shop floor" involvement
with union co-operation throughout. It is intended to
maintain the level of consultation in the work place for the
purposes of further change and development.
A number of significant outcomes were identified in the
submissions in support of the application. The traditional
departmental structure of brewing, packaging, engineering,
personnel and quality assurance has been reduced to three
(brewing, packaging and services). All allowances except
overtime penalties have been compounded into a yearly rate.
A skills audit has been carried out. The classification
structure established is skills based, with modular training
and points acquisition methods implemented to enable
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progression on the basis of skills acquired. This may see
further progression possible through a brewing technology
certificate being utilised as a bridge into engineering or
administrative areas. Key performance indicators have been
developed and trialled and are about to be implemented.
This followed a study into self directed work teams carried
out by Curtin University. Team structures have been
introduced with team leaders. Supervision is within the
team. It is intended to develop the team concept over the
next 12 months so that this method totally applies, including
to management. A number of training programmes have
been implemented, including for team leaders and "train the
trainer" purposes. Employees are now involved in recruiting through a recruiting committee. They are also involved
in discipline decisions. Briefing sessions for employees are
held.
According to Matilda Bay the developments have been
beneficial already. Its market is essentially Western Australia, although some specialty brews are retailed through niche
outlets in other States. Matilda Bay claims it has 27% of the
local market and is expanding. The Commission was also
told that Matilda Bay has achieved Best Practice status as
a medium sized enterprise. The final phase of that will
involve further skills development, bench-marking and
supplier progress through training and information exchange.
I have considered the terms of the proposed award
carefully. There are no impediments to this application
arising from the Wage Fixing Principles. The tests for a first
award are met. The conditions sought are currently applied.
And there is sufficient evidence of consideration of
progression of minimum rates adjustments for the purposes
of the Commission. It remains only to observe that the
application clearly reflects an approach to enterprise
bargaining that is to be commended. TTie results demonstrate
its effectiveness. In this I specifically note the comments of
not only the union officials but also the work place
representative, Mr Ken Gawenda, who attended the hearing.
These were to the effect that the outcome has involved a
great deal of work but, not only have the outcomes been
worth it, the process has meant that the outcomes are
"owned" by the employees. All those involved are to be
congratulated.
The award will now issue in the form of minutes in the
first instance. There will be a speaking to those minutes held
in the event any party requests it.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Matilda Bay Brewing Company Limited
and
The Breweries and Bottleyards Employees' Industrial Union
of Workers of Western Australia
and
Metals and Engineering Workers' Union—Western Australian Branch.
No. A 22 of 1990.
Matilda Bay Brewing Company Limited Enterprise Award
1994.
COMMISSIONER S.A. KENNEDY.
19 July 1994.
Order.
HAVING heard Mr M. Coleman and with him Mr A. Muntz
on behalf of Matilda Bay Brewing Company Limited, Mr
R. Murphy and with him Mr K. Gawenda on behalf of The
Breweries and Bottleyards Employees' Industrial Union of
Workers of Western Australia and Mr N. Hodgson on behalf
of the Metals and Engineering Workers' Union—Western
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Australian Branch, now therefore I the undersigned pursuant
to the powers conferred by the Industrial Relations Act
1979, and by consent, do hereby order—
That an award, to be known as the "Matilda Bay
Brewing Company Limited Enterprise Award 1994",
in the terms of the following schedule shall now issue.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This Award shall be known as the "Matilda Bay Brewing
Company Limited Enterprise Award 1994".
1A.—State Wage Principles December 1993.
It is a condition of this award that any variation to its
terms on or from the 24th day of December, 1993, including
the Arbitrated Safety Net Adjustment of up to $8.00 per
week, shall not be made except in compliance with the
Principles set down by the Commission in the Reasons for
Decision in Matter No. 1457 of 1993.
2.—Scope.
This Award shall only be binding on the Matilda Bay
Brewing Company Limited (hereinafter "Matilda Bay")
and The Breweries and Bottleyards Employees' Industrial
Union of Workers of Western Australia (hereinafter
"BBEIU") and on the members thereof and on the Metals
and Engineering Workers' Union —Western Australian
Branch (hereinafter "MEWU") and on the members
thereof, in respect of employment by Matilda Bay of persons
who are eligible to be members of the above Unions in
connection with Matilda Bay's brewing operations.
3.—Arrangement.
1. Title
1A. State Wage Principles December 1993
2. Scope
3. Arrangement
4. Term of Award and Obligations to Review
5. Statement of Enterprise Objectives and Intentions
6. Skills Formation and Career Development
7. Interim Pay Structure and Allowances
8. Learning and Development
9. Productivity Improvements
10. Definitions
11. Hours of Work
12. Casual Employees
13. Meal and Refreshment Breaks
14. Overtime
15. Shift Work
16. Rostered Days Off
17. Public Holidays
18. Annual Leave
19. Long Service Leave
20. Sick Leave
21. Compassionate Leave
22. Parental Leave
23. Superannuation
24. Protective Clothing
25. Record
26. Redundancy
27. Tfermination of Employment
28. Settlement of Disputes
29. Parties to Award
4.—Term of Award and Obligations to Review.
(1) This Award shall come into force from the beginning
of the first pay period to commence on or after 8 July 1994
and shall have a term until 31 July 1995.
(2) The parties will review this Award commencing no
later than three months prior to 31 July 1995.
(3) The parties will continuously assess achievements in
productivity, efficiency and learning and development
during the life of this Award.

(4) Following the process of reviewing this Award it shall
continue until it is renewed or replaced by another Award.
5.—Statement of Enterprise Objectives and Intentions.
Matilda Bay and its employees are committed to working
together to create a more productive and competitive
organisation while simultaneously enhancing job security
and the quality of working life. This will be accomplished
by a process of ongoing workplace reform that encompasses
the following:
(1) The establishment of a' 'ONE TEAM" model of work
organisation which replaces the traditional five department
brewery structure.
(2) ONE TEAM will be supported by the development of
"Self Directed Work Teams" to which increasing responsibility and accountability for the operations will be devolved
over time. Teams are dependent on skills and not on
traditional job designations. This will include participation
in and devolution of operational decision making.
(3) For the Self Directed Work Teams to be effective the
organisation must be continually learning. This will involve
significant training and skills formation activities. These
activities will be equally available to all employees, using
both internal and external resources. These activities will
enhance opportunities for career development within the
organisation.
(4) To assist in the facilitation of the above, high levels
of consultation and communication are required. To this
end, and in accordance with a memorandum of understanding, a Joint Consultative Committee was formed in 1992. It
will continue. Other forms of recognised direct communication in the work place are frequently used, (e.g. Team
Briefings).
(5) As part of the ongoing development of the Tfeams,
employees will be trained to allow for job redesign and the
flexible allocation of work to be undertaken.
(6) In addition to these internal improvement activities the
management and employees will seek to look external to the
organisation and increase focus in the work place on forming
closer relationships with our customers and suppliers.
By undertaking this extensive Work place Reform process
all involved are striving to fulfill Matilda Bay's mission of
developing "as a high quality, low cost producer of beers
that builds on the strong heritage of Matilda Bay, through
technological advancement and continued development of
our people", and assists in applying "Best Practice" to all
aspects of our operations.
6.—Skills Formation and Career Development.
(1) In accordance with Clause 5.—Statement of Enterprise Objectives and Intentions of this Award, skills
formation activities will enhance career development opportunities within Matilda Bay. These activities are integral to
the process of work place reform allowing for broad skills
development within the context of the operations of the
Matilda Bay Brewery as opposed to traditional classifications.
(2) Skills formation will be via a structure of competency
based modular training which will conform to National
Training Board (NTB) guidelines. This structure is to be
developed and implemented over the life of this Award.
(3) (a) Progression through the structure will be by points
acquisition, with points being gained by demonstrating
skills obtained and competency standards achieved linked
to the training modules. These points will translate into a
points based pay structure which will be developed during
the life of this Award.
(b) The interim pay structure is prescribed in Clause
7.—Interim Pay Structure and Allowances of this Award.
(4) Once the competency based modular training structure
and points based pay structure are developed, employees
skills and competencies will be assessed via a skills audit
to determine their individual pay levels. This skills audit
will be implemented as a matter of priority once the training
and pay structures have been completed. The process of
assessment will be developed and agreed through the Joint
Consultative Committee.
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7.—Interim Pay Structure and Allowances.
(1) Pay Structure
Matilda Bay will have a single yearly base rate of pay
excluding overtime, consisting of the following components.
(a) Existing Operators
(A)
(B)
01/09/93 01/08/94
Base
$
$
443.00 x 52
= 23,036
E.A. increase
= 1,116
(As per subclause (l)(e)(i)
of this clause)
Shortfall
5% of base x 52
= 1,152
Service Element
13.00 x 52
= 676
Annual Leave Loading,
Christmas Bonus
443.00 x 4 (7.69% of base)= 1,772
Yearly Base Rate
27,752
28,584
The increase shown in column (B) is a 3%
increase of $832 on the annual rate and is
conditional on meeting the requirements set out in
subclause (l)(g) of this clause.
(b) Existing Tradespersons
(A)
(B)
01/09/93 01/08/94
Base
$
$
523.13 x 52
= 27,203
E.A. inc
= 1,318
(As per subclause (l)(e)(i)
of this clause)
Shortfall
5% of base x 52
= 1,360
Service Element
13.00 x 52
= 676
Annual Leave Loading,
Christmas Bonus
523.13 x 4 (7.69% of base)= 2,092
Yearly Base Rate

(c)

(d)

(e)

(f)
(g)

32,649

33,628

The increase shown in column (B) is a 3%
increase of $979 on the annual rate and is
conditional on meeting the requirements set out in
paragraph (g) of subclause (1) of this clause.
Interim Acting Team Leaders' Rate
Acting Tfeam Leaders will have their base rate
increased by 6% for the period they acted as team
leaders. This arrangement will remain in place
until the skills based pay structure and the modular
training system are developed and implemented.
The above are the rates around which the
classification structure will be built. Progression
through the pay structure will be as detailed in
Clause 6.—Skills Formation and Career Development of this Award.
The total Award increases provided for consist of:
(i) 4.5% from 1 August 1993.
(ii) 3% from 1 August 1994 subject to paragraph
(g) of this subclause.
The yearly rate came into effect from 15 September 1993.
The 3% increase detailed in paragraph (e) of this
subclause is based on the successful implementation and operation of a system of key performance
indicators, which will be in place by July 1994 or
earlier.
These indicators will be established by the Joint
Consultative Committee.
The amount of such increase is detailed in
paragraphs (a) and (b) of this subclause.
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(2) Allowances
(a) An employee who holds a current certificate of
first aid (as agreed between the parties), and is
allocated first aid duties shall be paid an allowance of $10 per week.
(b) Overtime meal allowance—$7.00.
(c) Tbol allowance—$9.00 per week to those employees required to provide their own tools in relation
to exercising their trade skills.
8.—^Learning and Development.
(1) All employees shall have open and equal access to a
structured program of training and skills formation to assist
in achievement of a career path within Matilda Bay.
(2) The consultative committee on work place reform has
agreed that the basis for this career path shall be new jobs
based on competence standards to be determined during the
life of this Award. These standards, as far as practicable,
shall conform to national and state recognised accreditation
processes in order to provide employees with portable and
industry wide qualifications. Specifically, the standards will
conform to those set by the National Training Board (NTB).
(3) Learning and development also means access to on the
job development of personal skills, communication and
consultation skills, and individual growth and learning.
Matilda Bay and all its employees arc determined that this
process of change shall lead to higher levels of job
satisfaction and self confidence for everyone.
(4) Time to pursue learning and development will be
made available in the form of paid Learning Leave, which
will be a shared responsibility. Arrangements for this paid
learning leave will recognise this responsibility. Learning
time will be a critical component of the new work
organisation.
9.—Productivity Improvements.
(1) In order to support the introduction of best practice,
the parties agree that they will undertake trials of a series
of productivity indicators known as key performance
indicators (KPI). These KPI will be designed and monitored
through the consultative committee on work place reform.
(2) The purpose of the KPI system is to create an
environment in which continuous process improvement can
be implemented and assessed by everyone in the operation.
Productivity indicators are one way of measuring improvements, and encouraging all employees to become more
involved in the operation.
(3) The results of the trials will then be subject to review
and a decision taken during the life of this Award to
introduce a comprehensive productivity measurement system throughout the operation. The KPI system shall have the
following agreed conditions:
(a) It shall be a multi-factor measurement system, and
not based on single measures;
(b) It shall be a team based system, and not an
individual based system;
(c) The indicators shall be determined by the Joint
Consultative Committee;
(d) Results shall be open to all employees via the Joint
Consultative Committee.
(e) The parties shall negotiate and agree on a formula
during the life of this Award for sharing productivity gains that emerge from the KPI system as part
of die work place reform process. Consideration
will be given during the life of this Award to an
incentive reward based on KPI improvement to
supplement the skills based pay structure.
10.—Definitions.
(1) "Day" shall mean one normal rostered working day.
(2) "Week" and "Month" shall mean calendar week and
calendar month respectively.
(3) "Full Time Employee" shall mean an employee who
is entitled to all the conditions of this Award excluding those
prescribed in Clause 12.—Casual Employees of this Award.
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(4) "Continuous Shift Work" shall mean a pattern of
work which has days rostered on Sundays and or Public
Holidays.
(5) "Day Work" means a pattern of work falling on
consecutive days Monday to Friday inclusive between the
hours of 6.00am and 6.00pm.
(6) "Shift Work" means a pattern of work extending
beyond day work but not continuous shift work.
11.—Hours of Work.
(1) Hours of work will be based on an average of 35
ordinary hours per week.
(2) Start and finish times will be a matter of negotiation
and agreement between the team and the team leader,
subject to the needs of the business, the needs of the
employees and occupational health and safety considerations.
12.—Casual Employees.
(1) Casual employees may be engaged for periods of not
less than four hours as required.
(2) Casual employees shall be paid at the normal rate of
pay plus 20% in lieu of public holidays and leave
entitlements.
(3) Casual employees shall be entitled to shift premiums
and overtime rates as they apply in Clause 15.—Shift Work
and Clause 14.—Overtime of this Award.
(4) Except where agreed by the parties a casual employee
who has worked an average of more than 35 hours per week
for a period of four weeks shall become a full time
employee.
13.—Meal and Refreshment Breaks.
(1) (a) Employees are entitled to a meal break of 30
minutes duration.
(b) For day employees the break shall be unpaid, whereas
for shift employees it shall be a paid break.
(2) Employees shall be entitled to a paid refreshment
break in the work period before their meal break and also
the work period after the meal break.
(3) Meal and refreshment breaks shall be taken at times
agreed between the team and team leaders subject to the
needs of the business, the needs of the employees and
occupational health and safety considerations.
14.—Overtime.
(1) All work performed outside of ordinary hours of duty
Monday to Friday shall be paid at time and a half for the
first two hours and double time thereafter.
(2) All work performed on a Saturday, Sunday, Public
Holiday or rostered day off shall be paid at double time
provided that a minimum of four hours' pay shall be paid.
(3) The hourly rate for overtime purposes is calculated by
dividing the individual employee's yearly base rate (as
defined in Clause 7.—Interim Pay Structure and Allowances
of this Award) by 1820 i.e. 35 hours per week multiplied by
52 weeks.
(4) A meal allowance in accordance with paragraph (b)
of subclause (2) of Clause 7.—Interim Pay Structure and
Allowances of this Award shall be paid to employees who
work more than one hour after the normal finish time.
(5) Except in cases of shift changes by mutual agreement
and subject to subclause (6) of this clause employees
working overtime shall be entitled to have a minimum break
of ten hours before recommencing work. Employees shall
be paid at ordinary time for any rostered working hours
which fall while the ten hour break is being observed. When
the employer requires an employee to recommence work
after less than ten hours, then double time shall be paid for
all work performed until a ten hour break is provided.
(6) When an employee is recalled to work after leaving
the job—
(a) The employee shall be paid for at least four hours
at overtime rates;
(b) Time reasonably spent in getting to and from work
shall be counted as time worked.
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(c) When three or more hours are worked the
provisions of subclause (5) of this clause shall
apply.
15.—Shift Work.
(1) The method of working shift will be subject to
negotiation and agreement between the team and team
leaders, subject to the needs of the business, the needs of the
employees and occupational health and safety considerations.
(2) When times outside of the following are agreed, then
the appropriate shift classification (for loading purposes)
shall form part of that agreement.
(3) Shift Loadings:
(a) Day Shift i.e. any shift worked within 6.00am to
6.00pm—10% in addition to any other payment
herein.
(b) Afternoon Shift i.e. any shift worked within 12
noon to 12.00pm—15% in addition to any other
payment herein.
(c) Night Shift i.e. any shift worked within 6.00pm to
6.00am—17.5% in addition to any other payment
herein.
16.—Rostered Days Off.
Rostered days off, will be negotiated and agreed between
the team and team leader subject to the needs of the
business, the needs of the employees and occupational
health and safety considerations.
17.—Public Holidays.
The following will be observed as Public Holidays for
which employees shall be paid eight hours at ordinary time.
New Year's Day
Australia Day
Labour Day
Good Friday
Easter Monday
Anzac Day
State Foundation Day
Sovereign's Birthday
Christmas Day
Boxing Day
All work performed on public holidays shall be paid at
double time in addition to the day's pay.
18.—Annual Leave.
(1) The method of scheduling the taking of annual leave
will be subject to negotiation and agreement between the
team and team leaders, subject to the needs of the business,
and the needs of the employees.
(2) All employees are entitled to four weeks' annual leave
for each completed year of service and pro-rata for each
month. Shift loadings shall be paid to employees who
performed shift work for no less than half of the annual leave
qualifying period. Such shift loading shall be at 12.5% for
day/afternoon shift employees and 14.17% for night shift
employees.
(3) Employees who worked on a continuous shift roster
for not less than half of the annual leave qualifying period
are entitled to an additional weeks' annual leave at the above
rates. Pro-rata entitlements shall apply for employees who
worked less than six months on a continuous shift roster.
(4) Accumulated annual leave entitlements will be paid
on termination.
19.—Long Service Leave.
An employee's long service leave will be in accordance
with the Western Australian Industrial Relations Commission General Order for long service leave, provided that the
following shall apply:
(1) For each completed ten years' service there shall be
455 hours paid leave due.
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(2) Where at least seven (7) years' service has been
completed and employment is terminated, pro-rata payment
based on subclause (1) hereof shall be made for each
completed year of service; provided that where an employee
is made redundant the pro rata payment shall apply after one
(1) completed year of service.
(3) During the second and subsequent ten year periods of
service, an employee may take pro-rata long service leave
after the seventh (7th) year, provided notice satisfactory to
the employer is given.
(4) Any long service leave taken will be additional to any
public holidays or annual leave specified in this award
occurring during the period when the long service leave is
taken.
20.—Sick Leave.
(1) Employees will be entitled to leave of absence without
loss of pay in circumstances where they cannot attend work
due to personal illness, injury or accident.
(2) Sick leave will be provided for the period of time that
the employee is unable to attend work, subject to reasonable
proof of that employee's illness or injury.
(3) Matilda Bay reserves the right to review any
individual case as appropriate.
21.—Compassionate Leave.
Paid leave will be provided to assist in circumstances of
serious illness, injury or death of family member/s. Matilda
Bay reserves the right to review any individual case as
appropriate.
22.—Parental Leave.
(1) Parental leave shall be allowed in accordance with the
conditions prescribed in the Australian Industrial Relations
Act 1988 as at 8 July 1994 and the Minimum Conditions of
Employment Act 1993.
(2) In cases of unexpected emergency supported by a
medical certificate then parental leave will be granted where
less than ten weeks' notice has been given.
23.—Superannuation.
Unless otherwise agreed the parties agree that all
employees shall be entitled to join the CUB Employees
Superannuation Scheme.
24.—Protective Clothing.
Protective clothing, footwear and uniforms shall be
supplied and maintained by the employer. Conditions of
supply and maintenance will be subject to an agreement
between the parties.
25.—Record.
A record shall be kept by the employer wherein shall be
entered in respect of each employee:
(1) Name and age.
(2) The nature of work performed.
(3) Starting and finishing times each day.
(4) Total number of hours worked including overtime.
(5) Wages paid.
(6) Annual leave, long service leave paid and accrued
and sick leave taken.
Such record shall be open to the inspection of a duly
accredited representative of the Union during usual business
hours.
26.—Redundancy.
The parties agree to negotiate the terms to apply to any
redundancies which may arise.
27.—Tfcrmination of Employment.
Employment may be terminated by either the employee
or Matilda Bay with a fortnight's notice from either side.
28.—Settlement of Disputes.
Objective—to promote the growth of good industrial
relations between employees and management, to ensure
that disputes, if they arise, are settled promptly at the lowest
possible level.
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(1) An employee who has a complaint will discuss it with
his/her Tfcam Leader and/or Shop Steward.
(2) If the employee is dissatisfied with the Tfeam Leader's
decision he/she may take the matter up with the Department
Manager. The Shop Steward may be present.
(3) If still not resolved the Shop Steward should request
that a meeting be convened with the Plant Manager.
(4) If the dispute remains unresolved after this third step
the aggrieved employee may ask the Shop Steward to advise
the Union Secretary and request that he/she take the matter
up with the Plant Manager.
(5) If the dispute cannot be resolved in the discussion
provided for in subclause (4) above the matter may then be
referred to the Industrial Relations Commission of Western
Australia.
(6) Should a dispute arise within Matilda Bay which is
outside the foregoing matters, the Shop Steward will confer
with the Management, at a time and place mutually
acceptable on such a dispute before any further action is
taken.
(7) While these procedures are being followed work will
continue normally, unless the issue relates to health and
safety problems whereby an employee is exposed to hazards
whilst conducting his/her work in die proper manner. In the
case of occupational health and safety matters, assistance
may be sought from an outside authority.
29.—Parties.
The following are the parties to this Award—
(1) Matilda Bay Brewing Company Limited;
(2) The Breweries and Bottleyards Employees' Industrial Union of Workers of Western Australia;
(3) Metals and Engineering Workers' Union —
Western Australian Branch.

PVS/BOUTIQUE CONSOLIDATED PTY LTD
JOBSKflLLS RETAIL AGREEMENT
No. AG 69 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied
Employees' Association of
Western Australia
and
Boutique Consolidated Pty Ltd.
No. AG 69 of 1994.
PVS/Boutique Consolidated Pty Ltd
Jobskills Retail Agreement.
COMMISSIONER A.R. BEECH.
29 July 1994.
Order.
HAVING heard Mr B. Johnston on behalf of the Applicant
and Mr C. Kennington on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the PVS/Boutique Consolidated Pty Ltd
Jobskills Retail Agreement be registered in accordance
with the following Schedule as an industrial agreement
on and from the 27th day of July 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This Agreement shall be known as the "PVS/Boutique
Consolidated Pty Ltd Jobskills Retail Agreement".
1.
2.
3.
4.
5.
6.
7.
8.
9.

2.—Arrangement
Title
Arrangement
Object
Area and Scope
Definitions
Terms of Agreement
Jobskills Trainee
Reservation
Signatures Clause

3.—Object.
The object of this Agreement is to provide the form and
substance of the conditions of employment, including rates
of pay, applicable to adult retail trainees employed by the
Company in Western Australia employed through PVS
under the Commonwealth Government Jobskills program
and who but for this Agreement would be covered by The
Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977, No. R 32 of 1976, hereinafter referred
to as "the Award".
4.—Area and Scope.
This Agreement applies to employees engaged under the
Jobskills program by the Company through PVS in the state
of Western Australia. In so far as the terms of this
Agreement vary from the terms of the Award this
Agreement shall prevail. In all other respects the terms of
the Award shall continue to operate.
5.—Definitions.
(1) "PVS" shall mean "Professional Vocational Services" of 17 Southport Street, Leederville, WA, 6007.
(2) "The Company" shall mean Boutique Consolidated
Pty Ltd, Level 21, Saint Martins Tower, 44 St George's
Terrace, Perth, trading as "Tony Barlow's Menswear and
Shearers Menswear.'
(3) "Jobskills Program" shall mean the trial of the
Commonwealth Government's Jobskills program in the
retail industry. The objective of Jobskills is to improve the
long term employment prospects of people who have been
unemployed for 12 months or more by equipping them with
new skills, work experience and training.
(4) "Jobskills trainee" is an employee who is employed
under the conditions applying in the Commonwealth
Government Jobskills program guidelines.
(5) "SDA" shall mean The Shop, Distributive and Allied
Employees' Association of Western Australia.
(6) "The Award" shall mean The Shop and Warehouse
(Wholesale and Retail Establishments) State Award 1977,
No. R 32 of 1976,.
6.—Terms of Agreement.
(1) The Agreement shall operate from the 11th July, 1994
for a period of 12 months.
(2) The Agreement may be extended by agreement in
writing between the parties for up to two further periods of
six months.
(3) If not renewed, or after having been renewed twice,
the Agreement shall cease.
(4) This Agreement shall not be used in the arbitration of
any other matter and shall not be seen as a precedent for any
other matter.
7.—Jobskills Trainee.
(1) Training Conditions
(a) A Jobskills trainee shall attend approved on and
off-the-job training prescribed in the relevant
training agreement, or as notified to the Jobskills
trainee by the employer or agent.

(b) Jobskills trainees will receive over a period of up
to 26 weeks a mix of supervised work experience,
structured training on-the-job and off-the-job and
the opportunity to practice new skills in a work
environment.
(c) Jobskills trainees may only be engaged by
employers to undertake activities under the
Jobskills program guidelines. The employer shall
ensure that the Jobskills trainee is permitted to
attend the prescribed off-the-job training and is
provided appropriate on-the-job training.
(d) The employer shall provide an appropriate level
of supervision in accordance with the approved
training plan.
(2) Employment Conditions
(a) (i) Jobskills trainees shall be engaged in addition to existing staff levels.
(ii) No existing casual or part-time employee
shall have hours reduced by the employment
of a Jobskills trainee.
(iii) Jobskills trainees shall not fill permanent
positions within any retail establishment.
(b) (i) Jobskills trainees shall be engaged for a
period of 26 weeks as full-time employees.
(ii) Notwithstanding placitum (i) above, the
union and the employer may agree in writing
for a period of engagement of less than 26
weeks.
(c) Jobskills trainees shall be permitted to be absent
without loss of continuity of employment to attend
the off-the-job training in accordance with the
training plan. However, except for absences
provided under the Award, failure to attend for
work or training without an acceptable cause will
result in loss of pay for the period of absence.
(d) Ordinary hours for a jobskills trainee shall be
7.00am to 6.00pm Monday to Friday only.
Ordinary hours shall be 38 per week with four
days on-the-job and one day of formal training
off-the-job each week.
(e) Overtime shall not be worked by a Jobskills
trainee.
(f) The SDA shall be afforded reasonable access to
Jobskills trainees for the purposes of explaining
the role and function of the union and enrolment
of the trainee as a member.
(3) Wages
The weekly wage payable to Jobskills trainees shall be
$300.00 which rate shall be for all purposes of this
Agreement and shall take account of the range and extent
of training provided.
8.—Reservation.
The parties to this Agreement reserve the right to seek its
variation or revocation if circumstances develop in the
operation of the Jobskills program which adversely affect
their interests or the interests of their members to the extent
that the variation or revocation is warranted.
MARK
BISHOP

9.—Signatures Clause.
for and on behalf of the Shop, Distribulive and Allied Employees' Association
of Western Australia.

CHRIS
KENNINGTON

for and on behalf of Boutique Consolidated Pty Ltd.

1914

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

PVS/WORTHS PTY LTD JOBSKILLS RETAIL
AGREEMENT
No. AG 68 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied
Employees' Association of
Western Australia
and
Worths Pty Ltd
No. AG 68 of 1994.
PVS/Worths Pty Ltd Jobskills
Retail Agreement
COMMISSIONER A.R. BEECH.
29 July 1994.
Order.
HAVING heard Mr B. Johnston on behalf of the Applicant
and Mr P. Jones on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the PVS/Worths Pty Ltd Jobskills Retail
Agreement be registered in accordance with the
following Schedule as an industrial agreement on and
from the 27th day of July 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This Agreement shall be known as the "PVS/Worths Pty
Ltd Jobskills Retail Agreement".
1.
2.
3.
4.
5.
6.
7.
8.
9.

2.—Arrangement.
Title
Arrangement
Object
Area and Scope
Definitions
Tferms of Agreement
Jobskills Trainee
Reservation
Signatures Clause

3.—Object.
The object of this Agreement is to provide the form and
substance of the conditions of employment, including rates
of pay, applicable to adult retail trainees employed by the
Company in Western Australia employed through PVS
under the Commonwealth Government Jobskills program
and who but for this Agreement would be covered by The
Shop and Warehouse (Wholesale and Retail Establishments)
State Award 1977, No. R 32 of 1976, hereinafter refened
to as "the Award".
4.—Area and Scope.
This Agreement applies to employees engaged under the
Jobskills program by die Company through PVS in the state
of Western Australia. In so far as the terms of this
Agreement vary from the terms of the Award this
Agreement shall prevail. In all other respects the terms of
the Award shall continue to operate.
5.—^Definitions.
(1) "PVS" shall mean "Professional Vocational Services" of 17 Southport Street, Leederville, WA, 6007.
(2) "The Company" shall mean Worths Pty Ltd, 12Kirice
Street, Balcatta, trading as "Worths" and "Saunders".
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(3) "Jobskills Program" shall mean the trial of the
Commonwealth Government's Jobskills program in the
retail industry. The objective of Jobskills is to improve the
long term employment prospects of people who have been
unemployed for 12 months or more by equipping them with
new skills, work experience and training.
(4) "Jobskills trainee" is an employee who is employed
under the conditions applying in the Commonwealth
Government Jobskills program guidelines.
(5) "SDA" shall mean The Shop, Distributive and Allied
Employees' Association of Western Australia.
(6) "The Award" shall mean The Shop and Warehouse
(Wholesale and Retail Establishments) State Award 1977,
No. R 32 of 1976,.
6.—Tferms of Agreement.
(1) The Agreement shall operate from the 11th July 1994,
for a period of 12 months.
(2) The Agreement may be extended by agreement in
writing between the parties for up to two further periods of
six months.
(3) If not renewed, or after having been renewed twice,
the Agreement shall cease.
(4) This Agreement shall not be used in the arbitration of
any other matter and shall not be seen as a precedent for any
other matter.
7.—Jobskills Trainee.
(1) Training Conditions
(a) A Jobskills trainee shall attend approved on and
off-the-job training prescribed in the relevant
training agreement, or as notified to the Jobskills
trainee by the employer or agent.
(b) Jobskills trainees will receive over a period of up
to 26 weeks a mix of supervised work experience,
structured training on-the-job and off-the-job and
the opportunity to practice new skills in a work
environment.
(c) Jobskills trainees may only be engaged by
employers to undertake activities under the
Jobskills program guidelines. The employer shall
ensure that the Jobskills trainee is permitted to
attend the prescribed off-the-job training and is
provided appropriate on-the-job training.
(d) The employer shall provide an appropriate level
of supervision in accordance with the approved
training plan.
(2) Employment Conditions
(a) (i) Jobskills trainees shall be engaged in addition to existing staff levels.
(ii) No existing casual or part-time employee
shall have hours reduced by the employment
of a Jobskills trainee.
(iii) Jobskills trainees shall not fill permanent
positions within any retail establishment.
(b) (i) Jobskills trainees shall be engaged for a
period of 26 weeks as full-time employees,
(ii) Notwithstanding placitum (i) above, the
union and the employer may agree in writing
for a period of engagement of less than 26
weeks.
(c) Jobskills trainees shall be permitted to be absent
without loss of continuity of employment to attend
the off-the-job training in accordance with the
training plan. However, except for absences
provided under the Award, failure to attend for
work or training without an acceptable cause will
result in loss of pay for the period of absence.
(d) Ordinary hours for a jobskills trainee shall be
7.00am to 6.00pm Monday to Friday only.
Ordinary hours shall be 38 per week with four
days on-the-job and one day of formal training
off-the-job each week.
(e) Overtime shall not be worked by a Jobskills
trainee.

(f) The SDA shall be afforded reasonable access to
Jobskills trainees for the purposes of explaining
the role and function of the union and enrolment
of the trainee as a member.
(3) Wages
The weekly wage payable to Jobskills trainees shall be
$300.00 which rate shall be for all purposes of this
Agreement and shall take account of the range and extent
of training provided.
8.—^Reservation.
The parties to this Agreement reserve the right to seek its
variation or revocation if circumstances develop in the
operation of the Jobskills program which adversely affect
their interests or the interests of their members to the extent
that the variation or revocation is wanranted.
MARK
BISHOP

9.—Signatures Clause.
for and on behalf of the Shop, Distribulive and Allied Employees' Association
of Western Australia.

PETER
JONES

for and on behalf of Worths Pty Ltd.

STRUCTURAL MARINE ENTERPRISE
BARGAINING INDUSTRIAL AGREEMENT 1994
No. AG 51 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—
Western Australian Branch
and
Structural Marine Pty Ltd.
No. AG 51 of 1994.
Structural Marine Enterprise Bargaining
Industrial Agreement 1994.
COMMISSIONER A.R. BEECH.
14 July 1994.
Order.
HAVING heard Mr F. Logan on behalf of the Applicant and
Mr B. Saunier on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Structural Marine Enterprise Bargaining
Industrial Agreement 1994 be registered as an industrial agreement in accordance with the following
Schedule on and from the date hereof.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This agreement shall be known as the Structural Marine
Enterprise Bargaining Industrial Agreement 1994.
1.
2.
3.
4.
5.
6.
7.
8.
9.

2.—^Arrangement
Title
Arrangement
Area and Scope
Incidence and Parties Bound
Date and Period of Operation
Relationship to Parent Award
Single Bargaining Unit
Training and Reclassification
Productivity and Performance Improvement Programme

10. Wages
11. Commitments
12. Signatories
3.—Area and Scope.
This agreement shall apply to Structural Marine Pty Ltd,
11 Russell Road, Coogee, with respect to employees
engaged in classifications specified in Clause 10.—Wages.
4.—Incidence and Parties Bound.
This agreement shall apply to and be binding upon
Structural Marine Pty Ltd (the company) and all persons
employed in the classifications set out in Clause 10.—
Wages at its Coogee operations and the Metals and
Engineering Workers' Union—Western Australian Branch
(the union).
5.—Date and Period of Operation.
This agreement shall operate from 11th May 1994 and
shall remain in operation until 10th May 1995 and will not
continue in force after this date unless reviewed. All parties
make a commitment to re-negotiate this agreement and
apply for its replacement or cancellation before the expiry
date.
6.—^Relationship to Parent Award.
(1) This agreement shall be read and interpreted wholly
in conjunction with the Metal Trades (General) Award 1966
No. 13 of 1965 (the award).
(2) Where there is any inconsistency between this
agreement and the award stipulated, this agreement shall
prevail to the extent of the inconsistency.
7.—Single Bargaining Unit.
(1) For the purposes of this agreement and in accordance
with the decision of the Western Australian State Wage Case
Decision in January 1994, a single bargaining unit has been
established by way of a Workplace Consultative Committee.
The Committee shall comprise the following members:
(a) The factory manager or his nominated representative.
(b) Three shop floor representatives elected by and
from the workforce.
(2) The single bargaining unit shall be given all relevant
information to enable effective monitoring of the implementation of the continuing improvement programme.
8.—^Training and Reclassification.
(1) The Workplace Consultative Committee will also act
as a training committee to establish, implement and monitor
a training programme applicable to the operations of the
company at Coogee. It is the intention of the Committee that
opportunities will be made available for further enhancement of both technical and production skills. Training may
be on or off the job and will be accredited and linked to the
competency based career path.
(2) As a result of negotiating this agreement all wages
employees, who submitted reclassification forms, have been
assessed and reclassified to the appropriate level and wage
rate set out in Clause 10.—Wages. The reclassification
claims have now been met as a result of this exercise.
9.—Productivity and Performance
Improvement Programme.
In accordance with the terms of the January 1994 State
Wage Case Decision the following measures to achieve real
and demonstrative gains in productivity, efficiency and
flexibility have, or will be, implemented.
(1) Consultation and Communication:
Two way communication between workshop employees
and management will be maintained and enhanced by:
(a) quarterly management report-back meetings with
all employees;
(b) Workplace Consultative Committee meetings;
(c) tool box meetings as required to discuss scheduling and production programmes.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
(2) Employee Involvement:
Employees have been encouraged and are involved in
focussing on:
(a) customer service, both internal and external;
(b) reduction in down time, consumables and scrap,
where possible;
(c) productivity improvement projects to improve
quality and output without increasing overall
manufacturing costs;
(d) workshop layout and design with the emphasis on
improving safety, access and work throughput.
(3) Performance Indicators:
(a) The Workplace Consultative Committee will
develop a productivity and performance plan to
identify and benchmark a number of performance
indicators. The benchmarking process will use a
'best practice' policy in order to create an
environment, and a performance plan which will
commit the parties to a simultaneous improvement in costs, quality and delivery.
(b) The two main groups with which performance
indicators will be identified are:
(i) overall company performance measures applicable to the business;
(ii) improvement measures specific to the workshop.
(4) Examples of improvement measures within the
operations of the workshop include, but are not limited to:
(a) production time frames;
(b) safety and upkeep of safety materials issued;
(c) clear and precise job requirements and information;
(d) equipment down time measurements;
(e) recording equipment maintenance performance
and upkeep of machine maintenance;
(f) crane maintenance;
(g) time keeping in accordance with agreement
reached in die Second Tier Wage Increase C
741(2) of 1987 and time management;
(h) stores inventory system and responsibility;
(i) employees recreational facilities and workshop
hygiene;
(j) minimum tool levels for tradespeople as agreed by
the Workplace Consultative Committee;
(k) implementing EFT wage transfer via the company's National Bank accounts in accordance with
agreement reached in the 2nd Tier Wage Increase
C 741(2) of 1987.
(1) notification of sick leave or other absences to be
made before 9.00am on the first day of the
absence.
10.—Wages.
(1) Wage increases are payable as follows:
Classification
Existing Agreed
Wage Rate Increase
Engineering Tradesperson
$
$
C13
392.40
12.60
C12
418.20
13.50
Cll
442.10
14.30
C10
478.50
15.40
C9
502.40
17.50
C8
526.40
16.90
C7
550.30
17.70

Total
Rate
$
405.00
431.70
456.40
493.90
519.90
543.30
568.00

(2) The agreed increase and total rate shall be payable on
and from the first pay period agreed upon by the union and
the company.
(3) The wage rates specified in subclause (1) hereof shall
be for 38 ordinary hours and payable for all purposes and
shall include the tool allowance.
(4) The wage rates specified in subclause (1) hereof shall
apply to all work undertaken by employees of the company
regardless of location, except where specific conditions may
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apply. These conditions and remuneration shall be determined in consultation with the Workplace Consultative
Committee and the union. If agreement cannot be reached
between the parties, the dispute settling procedure in the
award shall apply.
11.—Commitments.
(1) The parties undertake that the terms of this agreement
will not be used to progress or obtain similar arrangements
or benefits in any other enterprise.
(2) This agreement shall not operate to cause any
employee to suffer a reduction in ordinary time earnings, or
to depart from the standards of the Western Australian
Industrial Relations Commission in regard to hours of work,
annual leave with pay, or long service leave with pay.
(3) There shall not be any further wage increases for the
life of this agreement except where consistent with a State
Wage Case Decision.
12.—Signatories.
For and on behalf of the Metals and
Engineering Workers' Union—Western
Australian Branch
J.K. Ferguson
For and on behalf of Structural Marine
Pty Ltd

B. Saunier

Dated this first day of June 1994.

WESTRAIL LOCOMOTIVE ENGINEMAN GRADES
CYCLICAL ROSTERING AGREEMENT 1994
No. AG 71 of 1994.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government
Railways Commission
and
The West Australian Locomotive
Engine Drivers', Firemen's and
Cleaners' Union of Workers
No. AG 71 of 1994.
COMMISSIONER C.B. PARKS.
28 July 1994.
Registration of an Industrial Agreement
No. AG 71 of 1994.
HAVING heard Mr R.G. Horton on behalf of the Applicant,
and Mr M.D. McPolin on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the document titled the Westrail Locomotive
Engineman Grades Cyclical Rostering Agreement
1994, annexed hereto and signed by me for identification, be registered as an Industrial Agreement and such
shall operate from the date specified therein.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
1.—Title.
This agreement shall be known as the Westrail Locomotive Engineman Grades Cyclical Rostering Agreement 1994.
2.—Arrangement
1. Title
2. Arrangement
3. Parties Bound
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4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.

Tfeim of Agreement
Relationship with Parent Award
Definition
Ordinary Hours of Work
Weekend and Public Holiday Penalty
Public Holidays
Overtime
Rostered Day Off
Held Away From Home Allowance
Aggregate Overtime and Penalties
Aggregate Allowance
Suspension of Aggregate Payments
Rates of Pay
Absence on Leave—Aggregate Payments
Award Clauses not to Apply
Rostering Principles
Implementation
Operational Matters
Driver Training
Attestation
3.—Parties Bound.
This agreement shall be binding on the Western Australian Government Railways Commission (Westrail) and the
West Australian Locomotive Engine Drivers', Firemen's
and Cleaners' Union of Workers.
4.—Term of Agreement
This agreement shall operate for a period of one month
commencing from July 31 1994.
5.—Relationship With Parent Award.
This agreement shall be read and interpreted wholly in
conjunction with the Government Railways Locomotive
Enginemen's Award 1973—1990 and provided that where
there is any inconsistency this agreement shall prevail to the
extent of the inconsistency.
6.—Definition.
(1) Cyclical Roster
Cyclical roster means a roster period up to, but not
exceeding, 13 weeks within which period shifts may be
balanced in length so that average weekly ordinary hours
will be 40, however, the provisions of the award First
Schedule—38 Hour Week Provisions will continue to apply.
(2) A weeks work shall be five days Sunday to Saturday.
(3) Where the word "employee" is used in this
agreement, it shall mean those grades or designations as
specified in clause 16 of this agreement.
7.—Ordinary Hours of Work.
(1) Subject to clause 19(l)(a), (b) and (c), the ordinary
hours of duty may be worked on any day of the week.
(2) Subject to clause 21(5)(b), when rosters are being
prepared the ordinary hours shall be arranged so that
rostered shifts do not exceed the following—
(a) Two Driver Operation 11 hours
(b) Driver—Driver Assistant 8.5 hours
(3) All time worked in excess of the rostered hours in any
shift shall be paid as overtime as prescribed in clause 10,
subclause (5).
8.—Weekend and Public Holiday Penalty.
(1) (a) A 50% penalty shall apply to all time worked on
Saturday;
(b) A 100% penalty shall apply to all time worked on
Sunday;
(c) Time and a half shall apply to all time rostered on
a public holiday;
in lieu of all other penalties
(2) Where an employee works in excess of the rostered
shift, on a public holiday, as provided for in paragraph (c)
of subclause (1) of this clause, all such time shall be paid
at double time and a half.
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9.—Public Holidays.
(1) An employee who works on a public holiday will be
granted a day's holiday with pay which will be cleared as
prescribed in clause 29(2)(b)(ii)(bb) of the award.
10.—Overtime.
(1) Employees will be available to work reasonable
overtime. Reasonable overtime is defined as the aggregate
of not more than 8 hours per week for each week of the roster
cycle.
(2) Overtime paid for on a daily basis shall not be
included for the purposes of calculating overtime in excess
of the ordinary hours for the roster cycle.
(3) The parties agree that the rostering of overtime for
locomotive enginemen will not be of a regular nature. Any
disagreement on, or departure from, this arrangement will
be raised for discussion between the parties.
(4) The aggregate of all time worked in a roster cycle in
excess of the average weekly hours of 40 multiplied by the
number of weeks in the roster cycle shall be paid at 1.7 times
the ordinary rates.
(5) Daily overtime as prescribed in clause 7, subclause (3)
shall be paid for all time worked in excess of the ordinary
rostered hours for the shift at 1.7 times the ordinary rate.
(6) Overtime rates shall be computed on the base rate of
pay applicable to the day on which the overtime is worked;
provided further that double time shall be the maximum rate.
11.—Rostered Day Off.
(1) An employee who is required to work a shift on a
rostered day off, as provided for in paragraph (d), subclause
(1) of clause 19 of this agreement, shall be paid a 100%
penalty for all time worked on such shift.
12.—Held Away From Home Allowance.
(1) An employee who is held away from home as
prescribed in clause 25, subclause (1); but not that part
which prescribes twelve hours; of the award and such time
exceeds 15 hours, then all time in excess of 15 hours will
be paid at ordinary time rate.
(2) The time paid in accordance with subclause (1) hereof
shall not count towards the weekly ordinary hours prescribed in clause 6 of this agreement and shall be paid each
fortnight at ordinary rates.
13.—Aggregate Overtime and Penalties.
(1) Payment for all rostered overtime (but not daily
overtime), including penalty payments; shift work allowances; Saturday and Sunday penalty payments and public
holiday penalty payments incurred over the roster cycle as
prescribed in clause 19 shall be aggregated prior to the start
of the roster and paid in equal fortnightly instalments.
(2) Separate rosters shall be prepared for Drivers and
Drivers Assistants. The aggregate per employee shall be
calculated by dividing the total calculated overtime and
penalties for the roster cycle by the number of employees
on the roster including workers on leave or absent for other
reasons.
14.—^Aggregate Allowance.
(1) An aggregate allowance calculated as 15% of the
cyclic roster base rate of pay will be paid in lieu of kilowatt
allowance; distance payments; held away from home
allowances, except as prescribed in clause 12 of this
agreement; and the Hampton/Redmine allowances.
(2) An aggregate allowance for drivers assistants shall
calculated as 75% of the dollar amount derived from the
calculation prescribed in subclause (1) of this clause.
15.—Suspension of Aggregate Payments.
(1) In the event train services being wholly or partially
suspended due to factors beyond the control of the employer,
consideration maybe given to the suspension of the
aggregate overtime, penalties and allowance for each day of
the disruption.
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16.—Rates of Pay.
(1) Rates of pay for all Locomotive Engineman grades
provided in Clause 14 of the Award will no longer apply to
those locations prescribed in clause 20 of this agreement and
shall be replaced by the following table—
Grade or Designation
Level
Rate
per Week
$
Trainee Engineman/Loco Trainee
389.40
1
(Unqualified)
Trainee Engineman/Loco Trainee qualified 411.70
2
to act as Drivers Assistant
Drivers Assistant/Loco Trainee—
First year
432.90
3
Second Year
448.30 3A
Thereafter
469.80
4
Drivers Assistant qualified in drivers duties
and Drivers Assistant (qualified)
First year
492.80
5
Thereafter
516.00
6
Drivers Assistant—when acting Driver
539.10
7
Engine Driver
554.50 7A
Engine Driver—Cyclic Roster
624.50 10
Shunting Drivers Assistant
First year
411.70
2
Thereafter
432.90
3
Shunting Driver—
First year
469.80
4
Thereafter
492.80
5
Permanent Cleaner—
First Year
411.70
2
Thereafter
432.90
3
(2) The rates of pay prescribed in this agreement shall be
adjusted in accordance with adjustments made to the rates
of pay prescribed in the Parent Award, provided that any
such adjustments shall only apply to the rates in subclause
(1) of this clause if the employees subject to the conditions
of this agreement contribute to and implement any changes
which form the basis for the increase in rates of pay in the
Parent Award.
17.—Absence on Leave—^Aggregate Payments.
(1) Employees absent on annual leave, long service leave,
sick leave or clearing public holiday or days in lieu thereof
shall be included on the roster and shall be paid aggregate
overtime and penalties and aggregate allowance for the
period of absence.
18.—Award Clauses not to Apply.
(1) The following provisions of Award No. 13 of
1973—1990 shall not apply to employees subject to this
agreement
Clause 14 Rates of Pay
Clause 16 Weeks Work—subclauses (1), (2) and (3)
Clause 17 Hours of Duty and Overtime Payment,
subclause (1) and (2)(a) and (d)
Clause 21 Overtime—subclause (1) and (3)
Clause 22 Duty in excess of eight and one half hours
Clause 29 Annual Leave and Holiday subclauses
(l)(d) and (2)(b)(ii)(aa) and (bb)
Clause 32 Payment for Sickness subclause (5)(a)
19.—Rostering Principles.
(1) Subject to operational requirements rosters shall be
arranged so as to provide:
(a) the maximum number of complete weekends off
duty or to maximise the number of consecutive
days off duty in any roster break.
(b) the number of consecutive rostered shifts exceeding 10 hours shall be limited to 4 followed by a
day off.
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(c) that the number of rostered shifts in the cycle,
including rostered overtime, does not exceed 77
calculated on the following basis:
roster cycle 13 weeks x 5
= 65
rostered overtime 8 hours
x 13 divided by 8.5
= 12
Nett =77
(d) for each employee to be rostered off duty on a
Rostered Day Off for each week of the roster
cycle.
(e) roster cycles of less than 13 weeks and where less
than 8 hours aggregate overtime applies are to be
calculated on a similar basis.
(f) as near as is reasonably practicable rosters shall
be balanced so that all employees work a similar
number of hours and shifts in the roster cycle.
(g) when adjusting an engineman's roster to meet
operational requirements, the substitute shift
should be of a similar number of rostered hours;
provided that alteration to a shift of either longer
hours duration or shorter hours duration shall only
be arranged unless no other alternative is available.
(h) that the required aggregate overtime to be rostered
for the roster cycle is determined prior to posting
of the roster.
(i) rosters are reviewed and adjusted as necessary at
a suitable time prior to the end of the cycle and
in time for posting of the next roster cycle.
(j) a full detailed list of absences will be provided to
the Union Head Office each fortnight, together
with any concerns being raised by Westrail
management and/or the Union.
20.—Implementation.
(1) The introduction of cyclical rosters shall be commenced at the Kalgoorlie Locomotive Depot and the
Esperance and Leonora depots as soon as can be conveniently arranged following registration of this agreement.
(2) Extension of this agreement within the Kalgoorlie/
Esperance/Leonora Cyclical Rosters can occur by way of
agreement by the parties.
(3) Extension of this agreement to other locomotive
depots shall be introduced in stages throughout the Westrail
system, following consultation and agreement between
Westrail and the Union (the parties).
(4) Such consultation will include (but not be limited to)
the following—
— Impact upon locomotive enginemen numbers at
the particular depot
— Rostering requirements
21.—Operational Matters.
(1) Responsibilities under Two Driver Operation.
(a) Both locomotive drivers will work as the Locomotive Crew for the duration of their shift and shall
equitably share all duties associated with the
operation of their train.
(b) The Driver who has been classified or appointed
longer will be the Senior Driver.
(c) The filling out of the Driver's Running Sheet for
each shift is the responsibility of the Senior
Driver.
(2) Driving Time under Two Driver Operation.
Both locomotive drivers will equitably share all duties
associated with the working of their train, including equal
sharing of driving duties.
(3) Train Documentation.
The completion of relevant train documentation will be
the responsibility of the non-driver (locomotive) at the time.
(4) Work en route under Two Driver Operation.
(a) Two Driver Operation crews will be required to
carry out Safe Working duties en route and any
other normal operation duties.

(b) Two Driver crews shall not change functions
during loading or unloading operations except in
extraordinary circumstances such as breakdowns
or derailments.
(5) Duration of Shifts.
(a) The duration of all Two Driver shifts of duty will
be inclusive of all sign—on/off and travelling
time.
(b) Two Driver Operation shifts will be rostered a
maximum shift length of eleven hours as prescribed in clause 7(2). However, if the parties
identify that an eleven hour maximum shift does
not meet the operational requirements of a
particular service these cases will be subject to
consultation and will be treated on their merits.
Where agreed, following consultation, on a location by location basis, shifts may be rostered for
a maximum length of twelve hours.
(c) Shifts shall be arranged as far as practicable not
to extend beyond a half an hour of the rostered
shift and except in cases of emergency or where
relief cannot be provided engineman shall not
remain on duty for more than two hours beyond
their rostered shift.
(d) Where a relief crew is required to relieve a train
operated under Two-Driver operation for the
purpose of the prevention of 'Long Hours' being
worked, such relief crew can consist of a
Locomotive Driver and a Driver's Assistant
provided the duration of the working of this train
by the relief crew does not extend beyond an
agreed reasonable time.
(e) In cases of emergency or major equipment failure
enginemen who are unable to complete their
rostered work must be relieved from duty after a
maximum period of 14 hours.
(6) Crib Breaks
The running of any train shall not be interrupted or
delayed for crib purposes.
(7) Rest Periods
(a) Rest at Home = 12 hours
(b) Rest Away = 8 hours
22.—Driver Training.
(1) Additional training will be provided to drivers
working Two Driver Operation upon completion of a
Training Needs Analysis at each depot to ensure sufficient
qualified drivers are available at the particular depot.
(2) The parties acknowledge that with the advent of Two
Driver Operations within Westrail, there is a need for the
current Locomotive Driver Training Programme to be
reviewed so as to accommodate this new working. To this
end the parties agree to the setting up of a Working Party
to carry out such review.
23.—Attestation.
The Common Seal of the Western Australian Government
Railways Commission was hereunto affixed in the presence
of—
(signed by M. Baggott, Acting Commissioner and D. Clarke,
Secretary)
Date 26/7/94
Signed for and on behalf of the West Australian
Locomotive Engine Drivers', Firemen's and Cleaners'
Union of Workers by
(signed by M.D. McPolin)
Date 26/7/94

AWARDS/AGREEMENTS—
Variation of—
BRUSHMAKERS' AWARD
No. 30 of 1959.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
E.D. Oates Brushware Limited
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
No. 594 of 1994.
Brushmakers' Award No. 30 of 1959.
CHIEF COMMISSIONER W.S. COLEMAN.
30 June 1994.
Order.
HAVING heard Mr J. Uphill on behalf of the Applicant and
Ms S. Ellery on behalf of the Respondent;
And being satisfied that the amendment sought is
consistent with structural reform pursuant to the State Wage
Fixing Principles (74 WAIG 198) and noting the advice of
the parties that the process of structural efficiency is
continuing;
Now therefore with the consent of the parties, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Brushmakers' Award No. 30 of 1959 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 30th
day of June, 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete the number and title
27. Casual Workers and insert the lieu thereof:
27. Casual Employees
2. Clause 27.—Casual Workers: Delete the title and
clause and insert the following in lieu:
27.—Casual Employees.
(1) A casual employee shall be an employee engaged
and paid as such and whose employment may be
terminated by the giving of one hour's notice on
either side, or the payment or forfeiture, as the
case may be, of one hour's pay.
(2) A casual employee shall be paid twenty (20) per
cent above the rates specified in Clause 8.—
Wages, of this Award, for the work performed.
(3) A casual employee shall not be employed for any
continuous period greater than eight (8) weeks.
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BUILDING TRADES AWARD 1968
No. 31 of 19®.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Operative Painters' and Decorators' Union
of Australia, West Australian Branch, Union
of Workers and Others
and
Coca Cola Bottlers (Perth) Pty Ltd and Others.
No. 1390 of 1993.
Building Trades Award 1968 No. 31 of 1966.
COMMISSIONER A.R. BEECH.
14 July 1994.
Order.
HAVING heard Ms J. Harrison on behalf of the Applicants
and Mr L. Joyce on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the date hereof.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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and that such variation shall have effect from the
beginning of the first pay period commencing on and
from 22 June 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 16.—Staffing Scale: Delete this clause and
insert in lieu thereof:
16.—Staffing Scale.
(1) (a) Except as provided in subclause (l)(b) a
minimum of two people will be employed in
every Centre when operating between the
hours of 8.00am and 5.30pm, one of whom
must be trained or training or have been
employed in the industry for 12 months,
(b) In country centres outside of the metropolitan
area and not including the cities of Bunbuty,
Gerald ton, Port Hedland and Albany, one
person may be employed with up to ten
children, between the hours of 8.00am and
5.30pm provided that at least one other
person, whether on the premises or not, is
available to render assistance in an emergency.
(2) The number of staff employed who are less than
18 years of age shall not exceed the number of
staff employed who are over 18 years of age.

Schedule.
1. Clause 19.—Overtime: In subclause (6) of this
clause delete $7.10 and insert in lieu $7.30.

CHILD CARE (OUT OF SCHOOL CARE—
PLAYLEADERS) AWARD
No. A13 of 1984,
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
City of Fremantle and Others
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others
No. 541 of 1994.
Child Care (Out of School Care—Playleaders) Award
No. A 13 of 1984.
CHIEF COMMISSIONER W.S. COLEMAN.
22 June 1994.
Order.
HAVING heard Ms C. Fitz Gibbon on behalf of the
Applicant and Mr M. Fitzgerald on behalf of the West
Australian Municipal Association, Ms S. Mayman on behalf
of the Respondent and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
That the Child Care (Out of School Care—Playleaders) Award (No. A 13 of 1984) be varied in accordance
with the following schedule to remove provisions
which appear to be discriminatoiy for the purpose of
Section 66W(2) of The Equal Opportunity Act (W.A.)

CHILD CARE (SUBSIDISED CENTRES) AWARD
No. A 26 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Coolbellup Child Care Centre and Others.
No. 1649/D of 1991.
Child Care (Subsidised Centres) Award
No. A 26 of 1985.
CHIEF COMMISSIONER W.S. COLEMAN.
4 July 1994.
Order.
HAVING heard Ms S Mayman on behalf of the Applicant
and Mr C FitzGibbon on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Child Care (Subsidised Centres) Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 30
June 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 2.—Arrangement: Following Schedule B—
Respondents in this clause delete the title Schedule C—First
Stage Transitional Wages for Directors.

2. Clause 11.—Wages:
A. Delete Column B in is entirety for the classifications:
Child Care Support Employee Grade One Cleaner
Child Care Support Employee Grade One Kitchen
Hand
Child Care Support Employee Grade Two
Child Care Giver; and
Qualified Child Care Giver.
B. Delete the classification and rates for Qualified
Occasional Care/Limited Time (State Government) in their entirety:
C. Following the rates and classification Qualified
Child Care Giver in subclause (l)(a), delete the
existing subclauses (l)(b), (l)(c), and (l)(d) and
following the classification and rates for Qualified
Child Care Giver insert the following in lieu
thereof:
(b) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column C of this clause shall be operative from
the beginning of the first pay period commencing on or after 10 May 1994.
(c) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column D of this clause shall be operative from
the beginning of the first pay period commencing on or after 10 November 1994.
D. Delete the title and rates Assistant Director Grade
One, Grade Two and Grade Three and Children's
Programme Co-ordinator (Family Centre) from
subclause (1) paragraph (a) and following paragraph (b) and (c) insert the following in lieu
thereof:
(d)
$
$
$
$
Assistant
C
D
E
F
Director
Grade One
Step I
461.85 480.20 498.55 516.90
Step II
494.40 509.40 524.40 524.40
Step in
507.05 519.50 532.00 532.00
Step (IV)
525.50 532.00 532.00 532.00
Step (V)
532.00 532.00 532.00 532.00
Assistant
Director
Grade Two
Step I
465.60 485.20 504.80 524.40
Step II
498.50 515.25 532.00 532.00
StepIH
511.80 525.65 539.50 539.50
Step (IV)
524.40 531.70 539.50 539.50
Step (V)
534.30 539.50 539.50 539.50
Assistant
Director
Grade Three
Step I
Step II
Step ID
Step (IV)
Step (V)

469.40
499.50
518.10
528.20
546.30

490.25
519.50
535.80
540.85
553.50

511.20
539.50
553.50
553.50
553.50

532.00
539.50
553.50
553.50
553.50

(e) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column C of this clause shall be operative from
the beginning of the first pay period commencing on or after 10 May 1994.
(f) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column D of this clause shall be operative from
the beginning of the first pay period commencing on or after 10 November 1994.
(g) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column E of this clause shall be operative from
the beginning of the first pay period commencing on or after 10 May 1995.
(h) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column F of this clause shall be operative from
the beginning of the first pay period commencing on or after 10 November 1995.

(i) Childrens Programme
$
Co-ordinator (Family Centre)
Step I
466.00
Step II
479.60
Step III
509.10
Step IV
534.60
Step V
560.10
Step VI
583.70
Step VII
613.20
Step VIII
645.60
(j) (i) Except as provided for in placetum (ii)
hereunder all Children's Programme
Co-ordinators (Family Centres) will
move from their rate of pay applying
prior to 10 May, 1994 to the next highest
rate of pay on the new structure.
(ii) A Children's Programme Co-ordinator
(Family Centre) with two years training
and who is, prior to the beginning of the
first pay period on or after 10 May, 1994
receiving $547.70 per week shall move
to the Step V rate and shall remain on
that rate until 10 May, 1995 and
thereafter the anniversary date for annual increments will be 10 May each
year.
(iii) An employee who commences employment as a Children's Programme Coordinator (Family Centre) and has previous experience as a qualified Child Care
Giver or Assistant Director moves onto
the next highest rate of pay on the
Children's Programme Co-ordinator
(Family Centre) structure than the rate
of pay he/she has been receiving as a
Qualified Child Care Giver or Assistant
Director.
(iv) A Children's Programme Co-ordinator
(Family Centre) with two years training
enters the wage structure at Step I and
exits at Step VI.
(v) A Children's Programme Co-ordinator
(Family Centre) with three years training enters the wage structure at Step II
and exits at Step VIII.
(vi) Where a two year trained Children's
Programme Co-ordinator (Family Centre) completes the Diploma in Children's Services (Management) Course
then completion of such training will be
considered to be equivalent to a three
year trained employee.
(vii) Where a two year trained Children's
Programme Co-ordinator (Family Centre) undertakes additional training considered relevant to the Children's Services industry on application the employer may consider such training to be
equivalent to a three year trained Children's Programme Co-ordinator (Family Centre).
(viii) Where the parties to this award are
unable to reach agreement on the question of "training relevant to the children's services industry" then that
matter may be referred to the Western
Australian Industrial Relations Commission for conciliation and, where
necessary, arbitration.
(ix) Where a two year trained Children's
Programme Co-ordinator (Family Centre) undertakes additional training considered equivalent to the level of a three
year trained employee pursuant to placetum (vi) or (vii) or (viii) of this
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paragraph then the employee shall immediately progress by one additional
increment and from that point, subject
to subclause (2) (a) herein, progress by
annual increment through to Step VIII.
(x) A Children's Programme Co-ordinator
(Family Centres) is as defined in Clause
27.—Classification and Skill Descriptors of this Award.
(k) Qualified Occasional
$
Care/Limited Time
(per hour)
(State Government)
Step 1A
14.29
Step IB
14.86
Step II
15.31
Step III
15.78
Step IV
16.24
3. Clause 27.—Classification Definitions and Skill
Descriptors: Delete subclause (5) of this clause and insert
the following in lieu thereof:
(5) Children's Programme Co-ordinator (Family Centre)
(a) Description: An employee at this level shall
hold qualifications as for Qualified Child
Care Giver and shall be responsible for the
overall implementation and co-ordination of
the four year old Family Centre Programme,
except where the co-ordinator has a Diploma
of Education (Early Childhood Education) or
equivalent qualifications in which case they
shall be paid as a Pre-School Tbacher.
(b) Skill Descriptor: Responsibilities of Children's Programme Co-ordinator (Family
Centre) may include the following:
• To promote and work within the Family
Centre philosophy;
• To facilitate the development of an
environment that meets the individualised emotional, social, educational and
physical needs of the children;
• Create links and maintain a good working relationship between staff, Committee, parents, Community, User Groups
and the Centre;
• To be sensitive to the cultural diversity
and individual rights and needs of each
child;
• To ensure the Service operates in accordance with the requirements of the
Community Services (Child Care) Regulations 1988 and Family Centre Programme Guidelines;
• To supervise the Assistant Early Childhood Worker (Assistant Children's Activity Leader);
» lb plan and implement a Social Development Programme for four year old
children within the Family Centre Programme Guidelines;
• To encourage parents to feel they are a
part of the Centre and can participate in
any of the programmes;
• To provide monthly reports to the
Management Committee;
® To oversee administration and maintenance, order stock and develop inventories in relation to the four (4) year old
programme;
• lb supervise and train students on
placement;
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• To prepare draft budgets for the Management Committee; and
• To take enrolments for places in the
Family Centre.
4. Schedule C—First Stage Transitional Wages for
Directors: Delete this schedule in its entirety.

CHILDREN'S SERVICES CONSENT AWARD 1984
No. A1 of 1985.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Coolbellup Child Care Centre and Others.
No. 1647/D of 1991.
Children's Services Consent Award, 1984.
CHIEF COMMISSIONER W.S. COLEMAN.
4 July 1994.
Order.
HAVING heard Ms S Mayman on behalf of the Applicant
and Ms C Nisbet on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Children's Services Consent Award, 1984
be varied in accordance with the following Schedule
and that such variation shall have effect from the
beginning of the first pay period commencing on or
after the 30 June 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 2.—^Arrangement: Following Schedule B—
Respondents in this clause delete the title Schedule C—First
Stage Transitional Wages for Directors.
2. Clause 22.—Wages:
A. Delete Column B in is entirety for the classifications:
Child Care Support Employee Grade One Cleaner
Child Care Support Employee Grade One Kitchen
Hand
Child Care Support Employee Grade Two
Child Care Giver Grade Three
Child Care Giver; and
Qualified Child Care Giver.
B. Following the rates and classification Qualified
Child Care Giver in subclause (l)(a), delete the
existing subclause (l)(b)(c) and (d) and following
the classification and rates for Qualified Child
Care Giver insert the following in lieu thereof:
(b) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column C of this clause shall be operative from
the beginning of the first pay period on or
after 10 May 1994.
(c) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column D of this clause shall be operative from
the beginning of the first pay period on or
after 10 November 1994.

Delete the title and rates Assistant Director Grade
One, Grade Two and Grade Three from subclause
(1) paragraph (a) and following paragraph (b) and
(c) insert the following in lieu thereof:
Assistant Director
Grade One
Step I
461.85 480.20 498.55 516.90
Step It
494.40 509.40 524.40 524.40
Step in
507.05 519.50 532.00 532.00
Step (IV)
525.50 532.00 532.00 532.00
Step (V)
532.00 532.00 532.00 532.00
Assistant Director
Grade Two
Step I
465.60 485.20 504.80 524.40
Step n
498.50 515.25 532.00 532.00
Step III
511.80 525.65 539.50 539.50
Step (IV)
524.40 531.70 539.50 539.50
Step (V)
534.30 539.50 539.50 539.50
Assistant Director
Grade TTtree
Step I
469.40 490.25 511.20 532.00
Step II
499.50 519.50 539.50 539.50
Step in
518.10 535.80 553.50 553.50
Step (IV)
528.20 540.85 55350 55350
Step (V)
546.30 553.50 5535 0 553.50
(e) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column C of this clause shall be operative from
the beginning of the first pay period on or
after 10 May 1994.
(f) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column D of this clause shall be operative from
the beginning of the first pay period on or
after 10 November 1994.
(g) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column E of this clause shall be operative from
the beginning of the first pay period on or
after 10 May 1995.
(h) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column F of this clause shall be operative from
the beginning of the first pay period on or
after 10 November 1995.
3. Clause 27.—Classification Definitions and Skill
Descriptors: Delete paragraph (a) of subclause (4) of this
clause and insert the following in lieu thereof:
(a) Description: An Assistant Director with qualifications and experience as a Qualified Child Care
Giver who assists the Director, as defined in
subclause (6) of this clause, with the administration of the Centre and is appointed as such.
4. Schedule C—First Stage Transitional Wages for
Directors: Delete this schedule in its entirety.
5. Schedule—List of Respondents: Delete "Coolbellup
Child Care Centre Inc" and insert "Winterfold Child Care
Centre Incorporated" in its place.

CHILDREN'S SERVICES (PRIVATE) AWARD
No. A 10 of 1990.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Bassendean Day Care Centre and Others.
No. 263 of 1994.
Children's Services (Private) Award
No. A 10 of 1990.
CHIEF COMMISSIONER W.S. COLEMAN.
22 June 1994.
Order.
HAVING heard Ms M. Mayman on behalf of the Applicant
and Mr M. Fitzgerald on behalf of the West Australian
Municipal Association and Ms C. Fitz Gibbon on behalf of
the Respondents, and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act 1979 hereby orders—
That the Children's Services (Private) Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on and from 22 June
1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
Schedule.
1. Clause 2.—Arrangement: Following the number and
title 25. Liberty of Apply insert a new number and title as
follows:
26. No Reduction
2. Clause 22.—Wages:
A. Delete subclause (2)(a) and insert the following in
lieu thereof:
(2) (a) Except as provided hereunder, in paragraphs (b) and (d) of this subclause
progression from step to step for Child
Care Support Employees Grade One
and Two, Child Care Giver, Qualified
Child Care Giver, Assistant Director
Grade One, Assistant Director Grade
Two, Assistant Director Grade Three,
and Pre-School Tteacher will be contingent upon:
(i) 12 months' service at each step;
and
(ii) satisfactory performance at each
step.
B. Following paragraph (g) of subclause (2) of this
clause insert the following:
(h) Pre-School Teachers;
The minimum annual rates of salary
payable to Pre-School Tfeachers engaged
shall include the arbitrated safety-net adjustment of $8.00 per week expressed hereunder.
Salary Level
$ (per annum) $ (per week)
Step I
25,019
479.60
Step n
26,558
510.10
Step III
27,993
536.60
Step IV
29,219
560.10
Step V
30,450
583.70
Step VI
31,989
613.20
Step VII
33,678
645.60
Step VIII
35,061
672.10
Step IX
36,293
695.70
Step X
37,832
725.20
Step XI
39,365
754.60

(i) Three year trained teacher holding a Diploma
of Tfcaching, or equivalent, or a teacher
holding a University Degree (other than a
Bachelor of Education):
Enter Step I
Exit Step VII
(j) Teacher holding:
(i) University degree and Diploma of Education; or
(ii) University degree and Tfcacher's Certificate; or
(iii) Bachelor of Education degree
Enter Step III
Exit Step XI
(k) Tfeacher holding the qualifications outlined
in (j) above plus a second degree or higher
degree such as a graduate diploma or a degree
at honours level:
Enter Step IV
Exit Step XI
3. Clause 24.—Classification Definitions and Skill
Descriptions: Insert a new subclause (6) as follows:

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
Bassendean Day Care Centre and Others.
No. 263 of 1994.
Children's Services (Private) Award
No. A 10 of 1990.
CHIEF COMMISSIONER W.S. COLEMAN.
13 July 1994.
Correction Order.
WHEREAS an error occurred in the Schedule of Order No.
263 of 1994, issued on 22 June 1994 (unpublished) varying
the above award, the following correction is made—
Clause 24.—Classification Definitions and Skill
Descriptions: Delete the number and title of (5)
Pre-School Teachers and insert in lieu as follows:
(Sgd.) W.S. COLEMAN,
Chief Commissioner.

(5) Pre-School Teachers
(a) Three year trained teacher holding a Diploma
or Tfeaching, or equivalent, or a teacher
holding a University Degree (other than a
Bachelor of Education).
(b) Tfeacher holding:
(i) University degree and Diploma of Education; or
(ii) University degree and Tfeacher's Certificate; or
(iii) Bachelor of Education degree
(c) Tfeacher holding the qualifications of a
second degree or higher as outlined in
subclause (2)(k) of Clause 22.—Wages.
4. Clause 25.—Liberty to Apply: Following this clause
insert a new clause as follows:
26.—No Reduction.
For the purposes of this award no specified condition
or wage shall apply to Pre-School Teachers employed
prior to the 22 June 1994.
For these persons the relevant wages and conditions
will be taken as those applying in the Child Care
(Pre-School Tfeachers) Award No. A 3 of 1983 as of 21
June 1994.

CHILDREN'S SERVICES (PRIVATE) AWARD
No. A 10 of 1990.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
Coolbellup Child Care Centre and Others.
No. 1648/D of 1991.
Children's Services (Private) Award
No. A 10 of 1990.
CHIEF COMMISSIONER W.S. COLEMAN.
4 July 1994.
Order.
HAVING heard Ms S Mayman on behalf of the Applicant
and Mr C FitzGibbon on behalf of the Respondents, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Children's Services (Private) Award be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 30
June 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 2.—Arrangement: Following Schedule B—
Respondents in this clause delete the title Schedule C—First
Stage Transitional Wages for Directors.

2. Clause 22.—Wages:
A. Delete Column B in is entirety for the classifications:
Child Care Support Employee Grade One Cleaner
Child Care Support Employee Grade One Kitchen
Hand
Child Care Support Employee Grade Two
Child Care Giver; and
Qualified Child Care Giver.
B. Following the rates and classification Qualified
Child Care Giver in subclause (l)(a), delete the
existing subclause (l)(b),(c) and (d) and following
the classification and rates for Qualified Child
Care Giver insert the following in lieu thereof:
(b) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column C of this clause shall be operative from
the beginning of the first pay period on or
after 10 May 1994.
(c) The rate of payable to persons pursuant to the
relevant classification in subclause (1) Column D of this clause shall be operative from
the beginning of the first pay period on or
after 10 November 1994.
C. Delete the title and rates Assistant Director Grade
One, Grade Two and Grade Three from subclause
(1) paragraph (a) and following paragraph (b) and
(c) insert the following in lieu thereof:
Assistant Director
Grade One
Step I
491.20 504.00 516.90
Step II
504.50 514.45 524.40
Step in
507.05 519.50 532.00
Assistant Director
Grade Two
Step I
497.00 512.35 524.40
Step II
501.40 516.70 532.00
Step in
511.80 525.65 539.50
Assistant Director
Grade Three
Step I
501.40 516.70 532.00
Step II
513.50 526.50 539.50
Step in
518.15 535.80 553.50
(e) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column C of this clause shall be operative from
the beginning of the first pay period on or
after 10 May 1994.
(f) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column D of this clause shall be operative from
the beginning of the first pay period on or
after 10 November 1994.
(g) The rate payable to persons pursuant to the
relevant classification in subclause (1) Column E of this clause shall be operative from
the beginning of the first pay period on or
after 10 May 1995.
3. Schedule C—First Stage Transitional Wages for
Directors: Delete this schedule in its entirety.

CULTURAL CENTRE AWARD 1987
No. A 28 of 1988.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch
and
The Library Board of Western Australia and Others.
No. 1208 of 1993.
The Cultural Centre Award 1987
No. A 28 of 1988.
CHIEF COMMISSIONER W.S. COLEMAN.
7 July 1994.
Order.
HAVING heard Mr M Kirkpatrick on behalf of the
Applicant and Ms C. Baetge on behalf of the Respondent;
And being satisfied that the application merely gives
effect to a recommendation of the Commission arising from
the restructuring of award provisions pursuant to the
Miscellaneous Government Conditions and Allowances
Award and that this amendment does not attract specific
consideration under the Wage Fixing Principles but complements the changes that have already been made under
Structural Efficiency through the Miscellaneous Government Conditions and Allowances Award;
Now therefore, with the consent of the parties, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
That the Cultural Centre Award 1987 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after the 27th day
of May 1993.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
Clause 15.—Special Rates And Provisions: Immediately
after subclause (7) insert a new subclause (8) as follows:
(8) (a) An employee who is required to work away
from his/her usual place of work shall be paid
for any fares in excess of those normally
incurred in travelling from his/her home to
his/her usual place of work and return, except
where an allowance is paid in accordance
with Clause 17.—Fares and Travelling Allowances of the Miscellaneous Government
Conditions and Allowances Award No. A4 of
1992.
(b) Travelling time in excess of that normally
incurred in travelling from his/her home to
his/her usual place of work and return shall
be paid at the rate of ordinary time.
(c) An employee who commences or completes
a shift at or between the hours of 11.00 p.m.
and 5.00 a.m., shall in addition to the
ordinary rate of pay for that shift be paid an
allowance of $7.80 per shift.
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No. A28 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
United Firefighters Union of W.A.
and
Western Australian Fire Brigades Board.
No. 1622(B) of 1992.
Fire Brigades Employees' Award, 1990,
No. A 28 of 1989.
CHIEF COMMISSIONER W.S. COLEMAN.
4 July 1994.
Order.
HAVING heard Mr S. Foy, and with him Mr B. Duck on
behalf of the Applicant and Mr M. Kirk on behalf of the
Respondent, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That the Fire Brigades Employees Award, 1990, No.
A 28 of 1989 be varied in accordance with the
following Schedule and that such variation shall have
effect from the first pay period commencing on or after
the 4th day of July 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
Schedule.
Clause 6.—Wages:
A. Delete subclause (2)(d) of this clause and insert in
lieu thereof the following:
(d) Fire Safety Assistant
Grade 1
459.96 459.96 459.96
Grade 2
507.63 507.63 507.63
Grade 3
559.82 569.90 579.98
Grade 4
589.26 599.87 610.48
B. Immediately following subclause (2)(d) of this
clause insert new subclause (2)(e) as follows:
(e) Fire Safety Assistant
(O'Connor
Workshops)
Grade 1
459.96 459.96 459.96
Grade 2
507.63 507.63 507.63

FIRE BRIGADE EMPLOYEES' AWARD 1990.
No. A28 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Fire Brigades Board
and
United Firefighters Union of W.A.
No. 400 of 1993.
Fire Brigade Employees' Award, 1990, No. A 28 of 1989
CHIEF COMMISSIONER W.S. COLEMAN.
6 July 1994.
Order.
HAVING heard Mr S. Foy and with him Mr B. Duck on
behalf of the Applicant and Mr M. Kirk on behalf of the
Respondent, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That the Fire Brigade Employees' Award, 1990, No.
A 28 of 1989 be varied in accordance with the

following Schedule and that such variation shall have
effect from the beginning of the first pay period
commencing on or after the 4th day of July 1994.
(Sgd.) W.S. COLEMAN,
^.S.l
Chief Commissioner.

Schedule.
Clause 23.—Relieving: Delete subclause (2) of this
clause and insert in lieu thereof:
(2) METROPOLITAN
An employee required to relieve at another
station other than their usual station, shall be paid
in addition to any other allowances payable for
such relief, as per the following circumstances and
rates.
(a) Where notification of the requirement to
relieve is made before the employee attends
for work at their usual station, payment shall
be made for the use by the employee of their
own vehicle for any additional distance
travelled in attending for, or returning from
work at their usual station. Payment for the
use of the employees vehicle under the
circumstances set out in this paragraph shall
be at the rate set out in column 1,' 'Over 2600
cc" for 'Rest of State' of Schedule F, Motor
Vehicle Allowance of the Public Service
Award 1992 as varied from time to time or
any award made in substitution of that award.
For the purposes of this subclause "Additional distance" means the kilometres an
employee travels that are in excess of the
distance normally travelled from their home
address to their usual station.
(b) Where notification of the requirement to
relieve is not made before the employee
attends for work at their usual station, or the
employee is required to travel to their usual
station to collect personal protective equipment, payment shall be made for the use by
the employee of their own vehicle for the
distance travelled in attending for the relief
duties and for returning from relief duties on
all cases. Payment for the use of the
employees vehicle under the circumstances
set out in this paragraph shall be at double the
rate set out in Column 1, "Over 2600cc" for
'Rest of State' of Schedule F, Motor Vehicle
Allowance of the Public Service award 1992
as varied from time to time or any award
made in substitution of that award.
For the purposes of this paragraph, the
distance travelled shall be calculated by
measuring the distance in kilometres from
the employees usual station to the station
requiring die relief and return by the most
direct available route.
(c) Staff who have not been advised prior to
reporting that they are required to perform a
relief, (away from their usual station) shall be
paid a meal allowance, unless the relief
period terminates prior to 1200 hours or
commences after the midday or evening meal
has been taken.
Where an employee has received notification of the requirement to perform a relief
prior to reporting to their usual station, they
shall not be entided to a meal allowance.
Adjustments to the meal allowance shall
be made in accordance with movements in
the Public Service award 1992 as varied from
time to time or any award made in substitution of that award.
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(d) Where an employee performing a metropolitan relief, for which there has been no prior
notification, is provided with transport by the
employer, they shall not be entitled to the
rates prescribed in subclauses (a) and (b) of
this subclause.
(e) Where an employee is directed to undertake
a relief in excess of one shift they shall report
directly to the relief station in accordance
with the provisions of the Relieving Policy
as agreed between the parties to this award
and contained in Chief Officer's Standing
Orders.
The parties agree to review the Relieving
Policy on an as required basis and that they
will not unreasonably withhold consent to
changes to the Relieving Policy necessitated
by on-going operational change.
(f) For the purposes of this clause the term
"usual station", means the employees designated station to which, under normal circumstances they would report.
(g) For the purposes of this clause calculation of
distance shall be made using the computerised GIS system. The Staff Deployment
Officer shall be responsible for the calculation of such distances using the current home
address as supplied by the affected staff
member.

FOOD INDUSTRY (FOOD MANUFACTURING OR
PROCESSING) AWARD.
No. A20 of 1990.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Food Preservers' Union of Western Australia, Union of
Workers
and
Anchor Products and Others.
No. 506 of 1994.
Food Industry (Food Manufacturing or Processing) Award
No. A 20 of 1990.
COMMISSIONER S.A. KENNEDY.
15 June 1994.
Order.
HAVING received submissions from Mr W. Johnston on
behalf of the applicant and Mr A. Tomlinson on behalf of
the respondents now therefore I the undersigned, pursuant
to the powers conferred by the Industrial Relations Act
1979, and by consent do hereby order—
That the Food Industry (Food Manufacturing or
Processing) Award as amended be further varied in
accordance with the following schedule with effect on
and from the 19th day of May 1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.
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Schedule.
Clause 31.—Wages: Delete this clause and insert in lieu
thereof the following:
31.—Wages.
The following shall be the minimum weekly rate of wage
payable to employees covered by this Award from the first
pay period commencing on or after 19 May 1994:
Base Safety Award
Rate
Net
Rate
$
Adjust- $
ment
$
(1) Sections One to Six as
Defined:
Level 1 (78%)
325.40 8.00 333.40
Level 1A (80%)
333.80 8.00 341.80
Level 2 (82%)
342.10 8.00 350.10
Level 3 (87.4%)
364.60 8.00 372.60
Level 4 (92.4%)
385.50 8.00 393.50
Level 5 (100%)
417.20 8.00 425.20
The above rates include an amount for a Safety Net
Adjustment of $8.00 awarded in accordance with the State
Wage Decision 1993 which may be absorbed into overaward payments existing as at 4 April 1994.
The Award Rate set out in this subclause, which includes
the Safety Net Adjustment also set out in this subclause,
shall be paid for all purposes of the Award.
(2) Junior Employees:
%
(Percentage of adult rate of Level 1)
50
Under 16 years of age
166.70
200.04
16 to 17 yeats of age
60
70
17 to 18 years of age
233.38
80
266.72
18 to 19 years of age
90
300.06
19 to 20 years of age
100
333.40
20 to 21 years of age
Per Week
(3) Leading Hands:
Extra
<$
A Leading Hand in charge of:—
(a) Less than three other employees
8.90
than ten
17.70
(b) Not less than three and not more
other employees
(c) More than ten other employees
25.90

FURNITURE TRADES INDUSTRY AWARD
No. A6 of 1984.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Forest Products, Furnishing and Allied
Industries Industrial Union of Workers, W.A.
and
Joyce Industries T/A Joyce Australia and Others.
No. 605 of 1994.
Furniture Trades Industry Award.
No. A 6 of 1984.
COMMISSIONER A.R. BEECH.
22 July 1994.
Order.
HAVING heard Mr T. Daly on behalf of the Applicant and
Mr J. Uphill on behalf of die Respondents, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Furniture Trades Industry Award be varied
in accordance with the following Schedule and that
such variation shall have effect from the beginning of
the first pay period commencing on or after the 1st
August, 1994.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Schedule.
1. Clause 49.—Superannuation: Delete paragraph (2)(a)
of this clause and insert in lieu the following:
(a) The Minimum Levels of contributions to be paid
by employers, based on three (3) percent of
ordinary time earnings, are as follows:
(i) For full time employees, except apprentices,
a payment of $52.50 per calendar month for
each complete month employed.
(ii) For part time and casual employees, a
payment of $36.00 per calendar month for
each complete month worked.
(iii) For junior employees and apprentices, a
payment of $36.00 per calendar month for
each complete month worked.

GAOL OFFICERS' AWARD.
No. 12 of 1968.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ministry of Justice
and
Western Australian Prison Officers'
Union of Workers.
No. 699 of 1994.
Gaol Officers' Award.
No. 12 of 1968.
COMMISSIONER J.F. GREGOR.
10 August 1994.
Order.
HAVING heard Ms A.E. Colegate, of Counsel and with her
Mr Connelly, on behalf of the Applicant and Mr D.R. Helton
and with him Mr S. Anderton, on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the Gaol Officers' Award No. 12 of 1968 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 1st
day of July 1994.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 2.—Arrangement:
A. Delete the number and title "11. Overtime" and
insert in lieu thereof the number and title "11.
Additional Hours/Shifts, Special Hours/Shifts,
Exceptional Hours/Shifts".
B. Delete the number and title "22. Effect of 38 Hour
Week—Schedule A "Memorandum of Agreement" " and insert in lieu thereof the
number and title "22. Effect of 38 Hour Week".
2. Clause 5.—Definitions: Delete subclause (7) of this
clause and insert in lieu thereof the following:
(7) "Accrued Days Off" shall mean the paid days off
which accrued to an Officer pursuant to the
provisions of the 38 hour week arrangement prior
to 1 July 1994 and remain a residual entitlement
until cleared.

(8) ' 'Trainee Prison Officer'' shall mean an employee
not permanently appointed but undergoing instruction prior to posting to a prison.
3. Clause 6.—Special Provisions: Delete this clause and
insert in lieu thereof the following:
6.—Special Provisions.
(1) Officers shall be paid such district allowances as
are prescribed from time to time for Officers of the
State Public Service.
(2) Where an Officer occupies quarters provided by
the Minister, the Minister shall pay the water rates for
such quarters. Where the quarters are in an area served
by the Country Area Water Supply Act, the Minister
shall pay for a reasonable quantity of water. Officers
stationed and residing in their own accommodation
north of the 26 degree south parallel, shall have paid
by the Minister a reasonable quantity of water.
(3) An Officer who prior to 28 June 1990 was
qualified as prescribed in the Prison Act Regulations
for promotion to the classification of Senior Prison
Officer or Chief Officer and who has not been
appointed to such position, shall be paid $7.50 per week
and $11.00 per week respectively. Officers who qualify
after 28 June 1990 shall not be entitled to these
allowances.
(4) Officers other than Industrial Officers whose
duties may include driving vehicles, engaged in driving
duties for more than two hours per shift, shall be paid
an allowance of $2.70 for each shift so worked.
(5) An Officer who is delegated to be Officer in
Charge of a shift shall receive $7.50 for each shift so
worked.
(6) (a) Officers employed at Pardelup Prison Farm,
Kamet and Bartons Mill who do not live in quarters,
shall be paid a travelling allowance of $3.10, $2.60 and
$2.60 respectively for each shift worked. Officers
employed at Wooroloo, Brunswick and Wyndham who
do not live in quartern and reside 16 kilometres or more
away from the Institution shall be paid a travelling
allowance of $2.60 per shift.
(b) Officers who were stationed at the Geraldton
Regional Prison on 3 May 1984 and who by reason of
the re-location of the facilities thereat to the Greenough
Regional Prison are transferred to work at the
Greenough Regional Prison and who do not live in
quarters, shall be paid $2.60 per shift.
(7) An Officer who is in charge of and required to
use explosives, shall be paid $2.60 for each shift so
worked.
(8) Officers appointed to an Industrial Officers
position who have completed 12 months or more
service since the end of their probationary period shall
be paid the "thereafter" rate from the date of
appointment to that Industrial Officer position.
(9) The Senior Officer, Wyndham Regional Prison,
shall be paid an allowance of $25.00 per week.
4. Clause 7.—Higher Duties: Delete this clause and insert
in lieu thereof the following:
7.—Higher Duties.
An Officer required to carry out the duties of a
classification carrying a higher rate than his/her
ordinary rate of pay shall be paid such higher rate of
pay but only if he/she is required to cany out such
duties for a period of two hours or more.
Officers who receive a qualifications allowance in
accordance with subclause (5) of Clause 6.—Special
Provisions shall not be paid the allowance when acting
in a position for which the qualification is required.
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5. Clause 9.—Duty Roster, Clause 10.—Hours of Duty,
Clause 11.—Overtime, Clause 12.—Annual Leave, Clause
13.—Public Holidays, Clause 14.—Long Service Leave and
Clause 15.—Sick Leave: Delete these clauses and insert in
lieu thereof the following:
9.—Duty Roster.
(1) (a) (i) A four weekly duty board shall be posted
up by 11.00 am each pay day to cover shifts for the
following two pay periods and shall only be changed
in unforeseen circumstances.
(ii) An Officer's rostered hours of duty may be
changed providing 36 hours' notice of change is given.
No Officer shall be compelled to work different
ordinary hours to those shown on the roster within the
36 hour notification period.
(b) Officers shall be allowed to exchange shifts or
days off or to perform duty for other employees
provided the approval of the Minister or his/her
delegate is first had and obtained.
(2) Rosters shall provide for at least eight hours
between the ceasing of one shift and the commencement of the next shift.
(3) Where practicable Shift Officers shall be rostered
in such a manner that afternoon shifts, night shift and
weekend shifts are divided equally between such
Officers.
(4) Accrued days off shall be clearly shown on the
duty board.
(5) Industrial Officers who work Monday to Friday
are not required to work public holidays will not
receive the public holiday portion in their annualised
salary. However, if a public holiday falls during such
an Officers' annual leave, the Officer will receive a
paid day in lieu. Such a day in lieu shall be clearly
shown on the duty board.
10.—Hours of Duty.
(1) The hours of duty shall be 40 per week or 80 per
fortnight at the option of the Minister, rostered in
accordance with Clause 9.—Duty Roster, of this
Award.
(2) The ordinary hours of duty shall be 40 per week
or 80 per fortnight to be worked in accordance with
Clause 9.—Duty Roster, of this Award unless otherwise agreed by the Union and the Ministry for the
purpose of alternative shift arrangement.
(3) The foregoing hours shall be worked in continuous shifts of eight hours or such other period as agreed
between the Union and the Minister.
(4) Each Officer shall be allowed a meal break of 30
minutes during which time Officers other than those on
duty shall be on call. Officers on guard duty shall
remain on duty at their posts during such meal breaks.
The meal break shall be allowed and taken no earlier
than three hours or later than 5.5 hours from the Officer
commencing work. Where an Officer is required for
duty during his/her meal break and his/her meal break
is delayed beyond 5.5 hours from commencement of
work, he/she shall be permitted by the Officer in
Charge to cease duty 30 minutes before the conclusion
of their rostered shift providing the operational requirements of the prison are maintained. If this is not
possible the Officer may take the 30 minutes as time
in lieu at a mutually agreed time between the Officer
and the employer.
Officers who are designated to supervise prisoners
or remain at their work area during their paid meal
break shall at that time, if they desire, consume an
ordered meal without charge.
(5) Accrued days off shall be taken in the agreed
non-leave periods at a time mutually agreed between
the Officer and the employer.

(6) Trainee Prison Officers will be required to work
38 hour week based on 7.6 hours per day and will not
be required to work additional hours or special shifts.
(7) Trainee Prison Officers shall receive a loading
for shifts worked at the following rates: 15% for
afternoon and night shift, 50% for Saturday and 75%
for Sunday.
11.—Additional Hours/Shifts, Special Hours/Shifts,
Exceptional Hours/Shifts.
(1) (a) All Officers other than those specifically
excluded may be required to work up to 10 shifts or 80
hours per year in addition to their rostered hours of duty
to perform ordinary duties. Remuneration for these
additional hours is included in the Officer's annualised
salary and no additional payment shall be made.
(b) An Officer may be offered and agree to work
Special Shifts outside his/her ordinary working hours,
where upon he/she shall be paid at the ordinary rate for
that position in addition to the Officer's annualised
salary. Special Shifts shall be utilised to cover for
Officers absent due to vacancies, secondments, special
projects, workers compensation training, trade union
training, trade union business, maternity leave or due
to prison overcrowding.
(2) An Officer who works on a special shift outside
his/her ordinary hours shall be paid at the ordinary rate
in addition to the Officer's annualised salary.
(3) An Officer called in for duty under exceptional
circumstances outside the Officer's ordinary working
hours shall be paid at the rate of double time in addition
to the Officer's annualised salary. Exceptional circumstances shall include a major emergency as determined
by the Minister or the Chief Executive Officer and
includes but is not limited to, a riot, major fire, or
hostage situation.
(4) The handover time existing as at September 1,
1985 between Officers for the purpose of effecting the
customary rotation of shifts shall be conducted in an
Officer's own time without payment in addition to the
Officer's annualised salary.
(5) Any Officer who is called in for duty for either
additional hours/shifts, special hours/shifts, exceptional hours/shifts will receive a minimum of three
hours call in at the following rates:
(a) Credit against 80 hours for Additional Hours/
Shifts;
(b) Ordinary rate all hours salary for Special
Hours/Shifts;
(c) Double time salary for Exceptional Hours/
Shifts.
(6) (a) Where additional and/or exceptional shifts/
hours are worked where reasonably practicable they
shall be so arranged that Officers have at least 10 hours
between the hours of successive shifts.
(b) An Officer who works so much additional and/or
exceptional hours/shifts between the termination of
his/her ordinary shift and the commencement of his/her
next ordinary shift so that he/she has not had at least
ten consecutive hours off duty between such shifts,
shall subject to this subclause, be released after
completion of such additional or exceptional shifts/
hours until he/she has had ten consecutive hours off
duty without loss of pay for ordinary working time
occurring such absences. If on the instructions of
his/her employer such Officer resumes or continues
work without having had ten consecutive hours off duty
he/she shall be granted time off in lieu for the hours
worked until he/she has had ten consecutive hours off
duty without loss of pay for ordinary working time
occurring during such absences.
(c) No Officer shall be required to work more than
two full consecutive shifts, including additional or
exceptional hours/shifts, except in the case of an
extreme emergency.
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(7) The Union or Officer or Officers covered by this
award, shall not in any way, whether directly or
indirectly, be a party to or concerned in any ban,
limitation or restriction upon the working of additional
hours/shifts, in accordance with requirements of this
clause.
12.—Annual Leave.
(1) (a) Except as hereinafter provided, a period of
five consecutive weeks' leave with payment of ordinary wages as prescribed shall be allowed annually to
an officer by the Minister after a period of twelve
months' continuous service with the Minister.
(b) Officers employed in the area north of 26 degree
south latitude shall receive one week's leave after a
period of twelve months' continuous service in such
area in addition to the leave prescribed in paragraph (a)
hereof.
(c) An Officer who is rostered to work regularly on
Sundays and holidays shall be allowed one week's
leave in addition to the leave to which he/she is
otherwise entitled under this clause.
(2) After one month's continuous service in any
qualifying twelve monthly period, an Officer whose
employment terminates through no fault of the officer
shall be paid in respect of each completed month of
service in that qualifying period:—
(a) Five twelfths of a week's pay at his/her
ordinary rate of pay if he/she is employed in
the area south of the 26° south latitude, or
(b) On half of a week's pay at his/her ordinary
rate of pay if he/she is employed in the north
of the 26° south latitude.
(3) Leave Roster:
1995 1996 1997 1998 1999 2000 2001 2002 2003 2004
JULY
A C D G H F E B A C
B D C H G E
F A B D
C A G D F H B E C A
D B H C E G A F D B
XMAS E G A F D B H C E G
F H B E C A G D F H
F A B D C H G E
G E
JUNE
H F E B A C D G H F
The roster shall apply to all Officers who shall be
divided into groups A-H.
The roster shall commence on a pay Friday at a date
each year agreed between the parties to this Award and
shall continue in the order shown for the year with each
group commencing at six weekly intervals.
Provided, that where an officer for special reasons
wishes to have his/her annual leave at a time other than
of his/her particular group he/she shall make written
application to the Superintendent or Officer in Charge
for permission to be allocated a different date, but if
his/her application is approved he/she shall be considered as having taken his/her leave in accordance with
the roster.
Officers with less than twelve months' service who
have not had annual leave when this roster commences,
and officers who commence employment subsequent
to the introduction of this roster shall be allocated to
those groups due to take annual leave twelve months
from the date they commenced employment
Officers who are transferred or promoted to another
Prison shall be allocated a new Annual Leave letter,
where there is irresolvable conflict with that Prison's
established leave roster. The allocation of a new leave
letter will only be at the conclusion of the procedure
for negotiations as provided hereafter.
(4) Annual Leave Letter Procedures for Transfers
and Promotions
(a) An Officer is to be notified prior to transfer
or promotion if the leave letter is unavailable
at the new prison.
(b) Discussions are to take place between the
Superintendent and the Officer concerned
prior to an allocation of a new leave letter.
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(c) Consideration is to be given to situations
prior to transfer or promotion where an
Officer has made travel bookings and paid a
deposit, or in any other situations which
make it imperative for Officers to take their
annual leave at the time prescribed by the
original letter for the leave period in question.
(d) The allocation of a new leave letter that
places an Officer with an immediate second
long leave period is to be avoided.
(5) (a) An Officer who, at the commencement of
his/her annual leave, has an entitlement to payment for
non-attendance on the ground of illness for not less than
one week under the provisions of Clause 15.—Sick
Leave of this award and who produces to the Minister
a certificate from a qualified medical practitioner that
during his/her annual leave he/she was confined to
his/her home or to a hospital for a period of at least
seven consecutive days shall be deemed to be absent
from work through sickness for so much of that period
as he/she would otherwise have been entitled to
payment under Clause 15.—Sick Leave.
(b) An Officer to whom paragraph (a) applies shall
take the period deemed to be absence through sickness
as annual leave at a time mutually convenient to the
Minister and the Officer.
(6) Annual Leave accumulated to an employee as at
September 1, 1985, shall be adjusted in hours in the
ratio of 38 to 40. Annual Leave accrued from 1 July
1994 shall be accrued on the basis that the Officer
works a 40 hour week.
(7) An Officer shall be entitled to take up to 5 days
of annual leave as single days of leave subject to the
approval of the Superintendent or Officer in Charge.
Approval for single days of leave shall not be
unreasonably withheld.
13.—Public Holidays.
(1) (a) The following days, or the days observed in
lieu shall, subject as hereinafter provided, be recognised as public holidays, namely: New Year's Day,
Australia Day, Good Friday, Easter Monday, Anzac
Day, Labour Day, Foundation Day, Sovereign's Birthday, Christmas Day and Boxing Day.
(b) Industrial Officers who work Monday to Friday
and are not required to work public holidays will not
receive the public holiday portion in their annualised
salary, however, if a public holiday falls during such
an Officer's annual leave, the Officer will receive a
paid day in lieu which will be taken immediately
following the annual leave or at a time mutually
acceptable to the employer and employee.
(2) Where—
(a) a day is proclaimed as a whole holiday or as
a half holiday under Section 7 of the Public
and Bank Holidays Act 1972; and
(b) that proclamation does not apply throughout
the State or to the metropolitan area of the
State,
that day shall be recognised as a holiday or, as the case
may be, a half holiday for the purposes of this award
within the district or locality specified in the proclamation.
(3) Except where specifically provided for remuneration for work performed on all public holidays is
included in an Officer's annualised salary as prescribed
in Clause 18.—Rates of Pay.
(4) Accrued days off may be taken at a time mutually
acceptable between the employer and the employee.
14.—Long Service Leave.
(1) Permanent Officers shall be granted long service
leave under the provisions of the Public Service
Regulations.

(2) Any Officer who has served at least twelve
months continuously and who is retired through
ill-health shall be paid for long service leave pro rata
to the date of leaving the prison service.
(3) Where practicable three months' notice of the
commencing date of long service leave shall be given
to all Officers.
(4) If a deceased Officer who had served continuously for at least twelve months before his death leaves
a widow or children, dependent mother or dependent
invalid sister payment pro rata of long service leave
up to the date of such officer's death shall be granted
to such widow or dependants.
(5) Long Service Leave accumulated to an employee
as at September 1, 1985 shall be adjusted in hours in
the ratio of 38 to 40. Long Service Leave accumulated
as at July 1, 1994, shall be adjusted in the ratio of 40
to 38.
15.—Sick Leave.
(1) All Officers shall be entitled to sick leave in
accordance with the following—
(a) An Officer who is unable to attend or remain
at their place of employment during ordinary
hours of work by reason of personal ill health
or injury, shall be entitled to payment of 15
days or 120 hours' full pay in the first and
successive years of service.
(b) Entitlement to payment shall accrue at the
rate of 10 hours for each completed month of
service.
(c) The unused portions of the entitlement to
paid sick leave shall accumulate from year to
year and may be claimed by the employee if
the absence by reason of personal ill health
or injury exceeds the period for which
entitlement has accrued during the year at the
time of the absence.
(d) All Officers employed after 28 June 1990
shall at the end of their fourth year of
employment have an additional entitlement
to 66 days or 528 hours on full pay which
shall reduce (if appropriate) in accordance
with the following formula—
AL = 66(60—SD)
AL = Additional Leave entitlement
SD = Number of sick days taken in the first
four years
(e) All Officers who prior to 1 July 1994
received a total sick leave entitlement of
three months with payment of ordinary
wages and three months with payment of half
ordinary wages in each period in three years;
will receive a credit of 66 days or 528 hours
in addition to their entitlements under subclause (l)(a).
(f) All Officers with more than 10 years continuous service as at 1 July 1994, who had
accrued more than 66 days or 528 hours sick
leave will be entitled to receive those days in
addition to their entitlements under subclause
dXa).
(2) Sick leave will not be granted when the illness
is due to the Officer's own neglect or misconduct.
(3) To be entitled to payment in accordance with this
clause, the Officer or the Officer's agent shall advise
the employer of his/her inability to attend for work.
Provided that such advice in ordinary circumstances be
given to the employer prior to the commencement of
the Officer's rostered shift. Where possible, an Officer
shall also advise the employer of his/her understanding
of the nature of the illness and the estimated duration
of the absence.

(4) An Officer who is absent from work for a half
day shall have the absence recorded by the Prison
Administration and debited from the Officer's entitlement as prescribed in subclause (1) of this clause.
(5) The provisions of this clause do not apply to an
Officer who fails to produce a certificate from a
medical practitioner dated within 14 days from the
commencement of his/her absence, provided that the
Officer shall not be required to produce a certificate
from a medical practitioner for absences of less than
three consecutive working days unless the total of such
absences exceeds five days in any one accruing year.
(6) An employee proceeding on sick leave shall have
the accrued entitlement to paid sick leave reduced by
the time the employee is absent from work on account
of sick leave.
(7) This clause is to be read in conjunction with
Clause 14.—^Additional Hours of Attendance of the
Gaol Officers' Industrial Agreement.
6. Clause 18.—Rates of Pay: Delete this clause and insert
in lieu thereof the following;
18.—Rates of Pay.
WEEKLY annually
ANNUALLY
(1) RATES OF PAY:
weekly
$
$
(a) Trainee Prison Officers
440.75
22.992.00
(b) Prison Officers
Mon-Fri
1st year
509.27
26.567.00
26,567.00
530.71
2nd year
27,685.00
557.52
3-7 year
29,084.00
Thereafter
573.60
29,923.00
Ist year
674.56
35,190.00
704.48
2nd year
36,751.00
740.85
3-7 year
38,648.00
Thereafter
76239
39,771.00
621.24
Driver Casuarina
1st year
32,408.00
647.40
2nd year
33,772.00
3-7 year
680.10
35,479.00
Thereafter
699.72
36,502.00
Driver C.W.
Campbell Remand
Centre
588.62
1st year
30,707.0)
2nd year
613.41
32,000.00
3-7 year
644.40
33,616.0)
Thereafter
662.98
34,586.00
Alternate
606.90
Weekends
Ist year
31,660.0)
632.46
2nd year
32,993.00
664.41
3-7 year
34,660.0)
Thereafter
683.56
35,659.0)
Weekly Annually
S
$
(c) First Class Prison Officers
Industrial Officer Group 1
First Class Prison Officer
589.68
30,762.0)
Mon-Fri
Shift
782.68
40,830.0)
Casuarina Canteen
669.80
34,941.00
716.88
Bandyup Activities
37,397.00
Canning Vale Prison Canteen
646.66
33,734.00
699.69
Bunbury Activities
36,501.0)
Bunbury Canteen
670.23
34,964.0)
Eastern Goldfiefd Regional
726.21
Prison Activities
37,883.0)
Albany Activities
655.50
34,195.0)
Wooroloo Canteen
628.97
32,811.0)
Wooroloo Activities
717.66
37,438.0)
Information/Systems Liaison
Officer Casuarina/Canning
Vale Prison
702.73
36,659.0)
Senior Officers
Mon-Fri
611.13
1st year
31,881.0)
2nd year
627.20
32,719.00
643.29
3rd year
33,558.00
Thereafter
659.37
34,397.0)
Shift
808.45
Ist year
42,175.00
831.59
2nd year
43,381.0)
852.88
3rd year
44,492.0)
Thereafter
874.21
45,605.0)
Reception
Canning Vale
Prison
712.61
1st year
37,174.00
2nd year
731.81
38,176.00
3rd year
750.61
39,156.0)
Thereafter
767.37
40,135.0)
Reception
C.W. Campbell
Remand Centre
1st year
612.41
31,947.0)
2nd year
628.51
32,787.0)
3rd year
644.64
33,629.00
Thereafter
660.75
34,469.00
Alternate
Weekends
709.87
1st year
37,031.0)
728.54
2nd year
38,005.00
747.23
3rd year
38,981.0)
Thereafter
765.91
39,955.00
East Perth
Lock Up
1st year
629.64
32,846.00
33,710.0)
2nd year
646.20
34,575.00
3rd year
662.78
Thereafter
679.34
35.439.0)

74 W.A.I.G.
(e) Cook lastructors
Alternate
Weekends Self
Relief

Weekly
$

Annually
S

1st year
728.29
37,992.00
2nd year
747.44
38,991.00
3rd year
766.62
39.992.00
Thereafter
785.39
40,971.00
(f) Senior Hospital Officers
743.12
38,766.00
Hospital Officer
1st year
953.21
49,726.00
2nd year
974.96
50,860.00
Thereafter
1003.85
52,367.00
(g) In addition to the rates prescribed above, any
Officer or Industrial Officer attaining First Class
status prior to 12 November 1987 shall be paid an
additional $8.00 per week.
7. Clause 20.—Payment of Wages: Delete subclauses (3)
and (4) of this clause.
8. Clause 21.—Civilian Clothing Allowance: Delete
subclause (4) of this clause and insert in lieu thereof the
following:
(4) The Minister may, at his/her option, allocate all
or any duty, the nature of which qualifies for the
allowance contained in this clause, to a particular
officer in any rostered period.
9. Clause 22.—Effect of 38 Hour Week: Delete this
clause and insert in lieu thereof the following:
22.—Effect of 38 Hour Week.
Termination
An Officer who terminates his/her employment and
has accumulated Accrued Day(s) Off and has not taken
those days off, shall be paid the total accumulated hours
on termination.
An Officer who terminates his/her employment and
has taken Accrued Day(s) Off for which no entitlement
has accrued shall have his/her wages reduced on
termination by the total hours for which payment has
been made out but for which the employee had no
entitlement toward those Accrued Day(s) Off.
10. Clause 23.—Trade Union Training Leave: Delete
paragraph (b) of subclause (3) of this clause and insert in lieu
thereof the following:
(b) Where a public holiday or rostered day off falls
during the duration of a course, a day off in lieu
of that day will not be granted.
11. Schedule A—List of Respondents: Delete this
schedule and insert in lieu thereof the following:
Schedule A—List of Respondents.
The Western Australian Prison Officers' Union of
Workers
Attorney-General

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.
No. A33 of 1987.
WESTERN AUSTRALIANINDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Operative Painters' and Decorators' Union
of Australia, West Australian Branch, Union
of Workers
and
Blastcoaters Pty Ltd and Others.
No. 1391 of 1993.
Industrial Spraypainting and Sandblasting
Award 1991 No. A 33 of 1987.
COMMISSIONER A.R. BEECH.
14 July 1994.
Order.
HAVING heard Ms J. Harrison on behalf of the Applicant
and Mr L. Joyce on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the Industrial Spraypainting and Sandblasting
Award 1991 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on
or after the date hereof.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1. Clause 17.—Meal Allowance: In the first paragraph of
this clause delete $6.60 and insert in lieu $7.30.
2. Clause 18.—Living Away from Home—Distance
Work: In subparagraph (4)(a)(iii) of this clause delete $6.60
and insert in lieu $7.30.
3. Clause 18.—Living Away from Home—Distance
Work: In paragraph (4)(b) of this clause delete $10.60 and
insert in lieu $12.90.
4. Clause 18.—Living Away from Home—Distance
Work: In paragraph (6)(a) of this clause delete $19.90 and
insert in lieu $21.80.
5. Clause 18.—Living Away from Home—Distance
Work: In paragraph (7)(b) delete $90.30 and $12.90 and
insert in lieu $105.10 and $15.10 respectively.
6. Clause 31.—Compensation for Clothes and Tools: In
paragraph (2)(a) of this clause delete $931.00 and insert in
lieu $992.00.
7. Clause 47.—Fares and Travelling: In subclause (2) of
this clause delete $10.10 and insert in lieu $10.70.
8. Clause 47.—Fares and Travelling: In subparagraph
(5)(b)(ii) delete 30 cents and insert in lieu 32 cents.
9. Clause 47.—Fares and Travelling: In subclause (10) of
this clause delete 54 cents and insert in lieu 58 cents.

IRON ORE PRODUCTION AND PROCESSING
(HAMERSLEY IRON PTY. LIMITED) AWARD 1987.
No. A20 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers
and
Hamersley Iron Pty Limited and Others.
No. 571 of 1994.
Iron Ore Production and Processing (Hamersley Iron Pty
Limited) Award 1987
No. A 20 of 1987.
COMMISSIONER S.A. KENNEDY.
22 July 1994.
Order.
WHEREAS this application to vary the Iron Ore Production
and Processing (Hamersley Iron Pty Limited) Award 1987
was the subject of a conference pursuant to section 32 before
me on 20 July 1994; and
Whereas the conference was attended by Mr M. Llewellyn, Mr A. Greenaway, Mr D. McLane, Mr A. Drayton and
Mr K. Anderson on behalf of the unions and Mr A. Cameron,
Mr E. Shippings and Mr K. McLeish on behalf of the
respondent; and
Whereas further to that conference the parties reached
agreement on the terms of an amendment to the award and
were heard on that agreement; and
Whereas the parties agree that in the event that if a
majority of the employees involved in the trial system of 12
hour shifts change from that system then any employees
covered by this award shall be included in that change;
Now therefore, I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, do hereby
order—
1. That the Iron Ore Production and Processing
(Hamersley Iron Pty Limited) Award 1987 as
amended be further varied in accordance with the
following schedule.
2. That notwithstanding any notice period prescribed
within the award, the terms of Appendix 1 of the
award as endorsed in 1. hereof shall have effect
from the 20th day of July 1994.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

Schedule.
1. Clause 3.—Arrangement; Immediately following
"Schedule No. 1: Memorandum of Agreement—^Employee
Superannuation" in this clause, insert "Appendix I".
2. Schedule No. 1: Memorandum of Agreement—
Employee Superannuation: After this schedule add the
following:
Appendix 1
This appendix is to conform to changes that have been
proposed by Hamersley Iron Pty Limited. It seeks to put into
operation for a trial period of 12 months, the necessary
Award changes to ensure a no loss, no gain situation to
current earnings, as well as providing amendments for the
trial period, that will ensure an increase in productivity and
reduction in costs.
Trial of 12 Hour Shift Roster for Employees at Hamersley
Iron.
(A) Scope
This appendix shall apply to employees covered by the
Iron Ore Production and Processing (Hamersley Iron Pty
Limited) Award 1987, who are employed on continuous
shift work at any of the Hamersley Iron sites. The appendix

relates to the introduction of a 12 hours shift roster by
agreement for those employees on a trial basis as specified
in paragraph (c)(1) hereof.
(B) Recognition
In respect to the employees identified in subclause (A)
hereof, the special conditions set out in the appendix will
apply in lieu of the corresponding provisions in this Award,
namely the Iron Ore Production and Processing (Hamersley
Iron 1% Limited) Award 1987. However, relevant provisions will continue to apply for those employees on
conditions or matters where this appendix is silent.
(C) General Conditions
The following general conditions apply to the 12 hour
shift trial for shift employees at Hamersley Iron (as defined
in subclause (A) hereof).
(i) The trial of the 12 hour shift roster will apply for a
period of 12 months from the commencement of the trial.
(ii) The trial shall be without prejudice to future general
Award conditions not contained in this appendix.
(iii) Except in emergency circumstances, no more than
two hours overtime will be worked by any employee
continuous to normal shift hours.
(iv) Any problems or issues of uncertainty arising from
or related to the 12 hour shift trial will be discussed by
means of a committee consisting of Company representatives and employees. The Company commits to consult with
full time Union officials if requested to do so by the
employees concerned. If unresolved, the matter will be
processed in line with the disputes procedure set out in
Clause 1.—Prevention of Disputes of this Award.
(v) If during the trial period, it becomes apparent that the
system of 12 hour shifts is not working, the trial may be
aborted and the 8 hour shift roster reinstated, or an
alternative roster system introduced by agreement of the
parties.
(vi) A formal review of the trial will take place between
the parties one month prior to the expiry of the 12 month
trial. The parties may then elect to return to 8 hour rosters,
introduce the 12 hour roster on a permanent basis or examine
some other alternative.
(vii) The parties are committed to entering the trial period
with the genuine intentions of giving the concept of 12 hours
shifts a fair and balanced opportunity to be assessed.
(D) In lieu of the corresponding provisions in the Award,
the following shall apply to the shift employees as defined
in subclause (A) hereof for the duration of the 12 hours shift
roster as specified in paragraph (C)(i) hereof.
(i) Clause (13)(3)(a)(ii)
A shift shall consist of not more than 12 hours per day.
(ii) Clause (13)(3)(a)(iii)
Shall include on each shift, two crib breaks (meal
intervals) of 20 minutes.
(iii) Clause (13)(5)(a)
Meal intervals for employees on 12 hour shifts shall be
allowed by the employer and will be taken by the employee
between the third and sixth hours and the eighth and tenth
hours, and will be concluded no later than six and ten hours
respectively after the commencement of the ordinary hours
of work by that employee on that day.
(iv) Clause (13A)(4)(a)
The employer shall roster in advance of each 84 day work
cycle, for each employee to be rostered for two unpaid
leisure days off in the following 84 day cycle.
(v) Clause (13A)(4)(b)
The leisure days off in each cycle will be fixed by the
employer by agreement with the employee concerned.
(vi) Clause(13A)(H)(C)
So that it occurs twice in any 84 day work cycle period
but the period of time between leisure days off may vary
according to the shift roster.

(vii) Clause (15)(6)
(i) "Day Shift" means a shift starting not earlier than
6.(X)am and prior to 9.00am; and
(ii) "Night Shift" means a shift starting not earlier than
6.(X)pm and prior to 9.00pm.
(viii) Clause (15)(6)
The "Twentieth Shift" shall be replaced by two shifts
designated on the roster to fall in every 84 day cycle and
shall be paid at double time.
(ix) Clause (15)(9)
Where a shift commences at or after 6.00pm on any day,
the whole of the shift shall, for the purpose of this Award,
be deemed to have been worked on the following day.
(x) Clause (16)(3)(a)
A continuous shift employee (as defined) in addition to
the rates prescribed by this clause for the ordinary shift
commencing between 6.00pm and 9.00pm on any Saturday,
be paid an allowance of $9.71.
(xi) Clause (17)(3)(a)
For the purpose of this Award, a Christmas Day shut
down period shall be observed over a period of 24
continuous hours commencing not earlier than 1900 hours
on 24 December and ending not later than 0700 hours on 26
December.
(xii) Clause (17)(4)
Subject to a continuous shift employee having worked all
of the ordinary rostered hours of work in respect of New
Years Eve that shift employee will be paid at three quarters
of single time extra for all time worked on the shift
commencing at or after 1800 hours on 31 December.
(xiii) Clause (19)(4)(b)
Anticipate that all employees would work their normal
rostered shifts for those two days and calculate wage
entitlements accordingly for the full pay period.
(xiv) Clause (20)(5)
Special leave shall be 56 hours in any year to be taken
in minimum of two hours, maximum of 12 hours in any
month.
(xv) Clause (23)(10)(d)
Employees who have sustained illness or injury and are
unable to attend normal employment for a period of more
than three ordinary shifts.
(xvi) In the event of an injury or illness being for a period
of more than three ordinary shifts, the employee will first
claim on any unused entitlement to paid sick leave under
Clause 3 of this Clause. The employee will then be entitled
to receive the benefits specified by this subclause from the
date of expiration of the entitlement to that paid sick leave.
(xvii) Clause (23)(10)(g)(ii)
For the purpose of 12 hours shift employees the daily rate
of benefit for the period of four weeks from the commencement of sick leave will be $ 114 per day for each day to which
payment is then entitled, including payment for a rostered
leisure day off if it occurs in that time period.

RAILWAY EMPLOYEES' AWARD
No. 18 of 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
The Australian Railways Union of Workers, West
Australian Branch and Others.
No. 617 of 1994.
COMMISSIONER C.B. PARKS.
5 August 1994.
Order.
HAVING heard Mr A. Hassell on behalf of the Applicant
and Mr A.M. Dzieciol on behalf of the Australian Railways
Union of Workers, West Australian Branch and the Metals
and Engineering Workers' Union—Western Australian
Branch and Mr V. George on behalf of the Australian
Electrical, Electronics, Foundry and Engineering Union
(Western Australian Branch), the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 and by consent hereby orders—
That the Railway Employees' Award be varied in
accordance with the following Schedule and that such
variation shall have effect on and from 4 August 1994.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
1. Clause 28.—Away From Home and Meal Allowances:
A. Delete paragraph (b) of subclause (2) of this clause
and insert in lieu thereof—
(b) When an employee is required by the
employer to attend a training course, seminar
or other such meetings which involve an
overnight stay away from the employee's
home or lodging, the employee, at the
discretion of the employer, may be provided
with accommodation and meals and if so
provided shall be paid an incidental allowance of $6.60 per day.
B. Delete subclause (7) of this clause and insert in
lieu thereof—
(7) Refreshment Allowance—An employee employed in the actual running of trains whose
shift is extended by more than two hours and
the total duration of the shift exceeds ten
hours, shall be paid a refreshment allowance
of $3.20 where;
(a) Notification of the requirement to work
an extended shift was not given prior to
the finish of the preceding shift; and
(b) The employee is not entitled to an
allowance as prescribed in subclause (2)
of Clause 30; and
(c) The employee is not entitled to an
allowance as prescribed within subclause (5) of this clause.
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RAILWAY EMPLOYEES' AWARD No. 18 of 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Railways Union of
Workers, West Australian Branch
Western Australian Government
Railways Commission and Others
No. 642 of 1994.
COMMISSIONER C.B. PARKS.
5 August 1994.
Order.
HAVING heard Mr A.M. Dzieciol on behalf of the
Applicant and the Metals and Engineering Workers'
Union—Western Australian Branch and Mr A. Hassell on
behalf of the Western Australian Government Railways
Commission and Mr V. George on behalf of the Australian
Electrical, Electronics, Foundry and Engineering Union
(Western Australian Branch), the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 and by consent hereby orders—
That the Railway Employees' Award be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the
first pay period commencing on or after 7 June 1994.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Schedule.
1. Clause 28.—Away From Home and Meal Allowances:
A. Delete subclause (4) of this clause and insert in
lieu thereof—
(4) (a) Any employee other than an employee
covered by Clause 30 absent from the
employee's home station on duty (not
being an employee temporarily lodging
away from the employee's home station) shall be paid $6.40 for the second
and succeeding meal.
(b) If such employee in fact incurs expense
additional to that which the employee
would have incurred at the home station
in procuring the employee's first meal
and submits proof satisfactory to the
employer of such additional expense,
the employee shall be reimbursed the
actual additional expense incurred up to
a maximum of $6.40.
B. Delete subclause (5) of this clause and insert in
lieu thereof—
(5) Where an employee, who is not entitled to
payment under the foregoing provisions of
this clause, without being notified on the
previous day, is required to continue working
after the employee's usual finishing time or
rostered finishing time the employee shall be
provided with any meal required or be paid
$6.40 in lieu thereof—
(a) If the employee is an employee, other
than one in the Traffic Section and is
required to so work for more than lu
hours or until after 1800 hours; or
(b) If the employee is an employee in the
Traffic Section, other than one for
whom an allowance is prescribed in
subclause (2) of Clause 30.—Allowances and Arrangements for Specified
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Workers, and the employee's hours of
duty have been extended by more than
one hour beyond a recognised meal
period.
C. Delete the preamble of subclause (7) and insert in
lieu thereof—
(7) Refreshment Allowance—A Traffic Section
employee whose shift is extended by more
than two hours and the total duration of the
shift exceeds ten hours, shall be paid a
refreshment allowance of $3.20 where;
2. Clause 30.—Allowances and Arrangements for Area
Train Despatchers, Guards and Motor Bus Drivers:
A. Delete the number and title of this clause and
insert in lieu thereof—
30.—^Allowances and Arrangements for Specified
Workers.
B. Delete paragraphs (b), (c) and (d) of subclause (1)
of this clause and insert in lieu thereof—
(b) Any employee attending at a depot with a
hamper for a trip for which the employee is
booked, and which is cancelled, or, who shall
have received less than two hours' notice of
the cancellation of a trip requiring a hamper
shall be allowed $6.40 in respect of such
hamper.
(c) Any employee having to proceed on any
"away-from-home" job with less than four
hours' notice shall be paid an amount of
$6.40 in addition to ordinary expenses.
(d) Any employee notified between 1700 hours
and 1000 hours of a "book-off" job requiring the employee to come on duty between
those hours shall receive an allowance of
$6.40 in addition to ordinary expenses. This
provision shall also apply to any employee
notified of a "book-off" job between 1700
hours on the day preceding and 1000 hours
on the day following any public holiday on
which grocery and butchers' shops are
closed, if required to come on duty between
those hours. The provision shall also apply
to any employee required to come on duty on
a "book-off" job between 1200 hours Saturday and 1000 hours Monday, unless the
employee is notified or word left at the
employee's place of residence before 1030
hours on the Saturday.
C. Delete subclause (2) of this clause and insert in
lieu thereof—
(2) In respect of employees employed in the
actual running of trains, local shifts shall be
rostered where practicable showing the time
such an employee is to book on and off duty
and if such shift is extended by not less than
one hour for any reason caused directly or
indirectly by any authorised variation in
working of either the train being worked by
such employee, or any other train unless such
working is varied because of some accident,
act of God, or any circumstance for which
neither the employer or any of the employer's
servants is responsible such employees shall
be paid $6.40 meal allowance. For the
purpose of this subclause a local shift which
is rostered without showing the finishing
time shall be deemed to be of a duration of
eight hours.

SHARK BAY SALT AND GYPSUM (PRODUCTION
AND PROCESSING) USELESS LOOP AWARD 1989.
No. A15 of 1989.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union
—Western Australian Branch and Others
and
Shark Bay Salt.
No. 1670 of 1993.
Shark Bay Salt and Gypsum (Production and
Processing) Useless Loop Award 1989.
No. A 15 of 1988.
COMMISSIONER J.F. GREGOR.
22 March 1994.
Order.
HAVING heard Mr F. Logan on behalf of the Applicants
and Mr P.A. Cooke on behalf of the Respondent, and by
consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby
orders—
That the Shark Bay Salt and Gypsum (Production
and Processing) Useless Loop Award 1989 be varied
in accordance with the following Schedule and that
such variation shall have effect from the beginning of
the first pay period commencing on or after the 25th
of January 1994.
(Sgd.) J.F. GREGOR,
[U.S.]
Commissioner.

Schedule.
1. Clause 5.—Definitions: Delete from subclause (1) the
paragraph commencing "Unions" and insert in lieu thereof
the following:
"Unions" means the Metals and Engineering Workers' Union—Western Australian Branch, The Australian Workers' Union, West Australian Branch, Industrial Union of Workers, the Australian Electrical,
Electronics, Foundry and Engineering Union (Western
Australian Branch) and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers
Union of Australia, Western Australian Branch.
2. Clause 25.—Wages: Delete subclause (2) of this clause
and insert in lieu thereof the following:
(2) (a) Wage Groups:
The wage groups contained in this subclause
are defined in Clause 5.—Definitions of this
award.
Weekly
SuppleTotal Rate
Base Rate
mentary
Per Week
Group
Payment
$
$
$
1
365.20
104.10
469.30
2
337.40
90.50
427.90
3
319.20
88.80
408.00
4
299.50
84.70
384.20
284.80
5
78.70
363.50
(b) The Safety Net Adjustment of $8.00 contained in the Supplementary Payment column set out in this subclause represents a
payment which shall be absorbed into any
overaward payments.
An "Overaward Payment" is defined as
the amount (whether it be termed "overaward payment", "attendance bonus",
"service increment" or any term whatsoever) which an employee would receive in
excess of the "award wage" which applied
immediately prior to the decision of the
Western Australian Industrial Relations
Commission dated 24th December 1993

(Application No. 1457 of 1993) for the
classification in which such employee is
engaged. Provided that such payment shall
exclude overtime, shift allowances, penalty
rates, disability allowances, fares and travelling time allowances and any other ancillary payments of a like nature prescribed by
the award.
The Safety Net Adjustment is an $8.00
adjustment reflecting file application of the
arbitrated safety net adjustment principle
enunciated in the State Wage decision on
24th December 1993.
Consistent with the requirements of that
principle, the $8.00 safety net adjustment is
absorbable to the extent of any equivalent
amount in rates of pay—whether overaward
or industrial agreement—in excess of the
minimum rates (classification rate and supplementary payment) prescribed in accordance with the September 1989 State Wage
Case decision.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Metals and Engineering Workers' Union—
Western Australian Branch and Others
and
Shark Bay Salt.
No. 1670 of 1993.
Shark Bay Salt and Gypsum (Production and
Processing) Useless Loop Award 1989.
No. A 15 of 1988.
COMMISSIONER J.F. GREGOR.
8 August 1994.
Correction Order.
WHEREAS an error occurred in Order No. 1670 of 1993
issued on the 22nd day of March 1994 (Unreported), the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders that the
error be corrected in accordance with the following
schedule—
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
Clause 25.—Wages: Delete paragraph (a) of subclause (2)
of this clause and insert in lieu thereof the following—
Weekly Supple- Total
Base Rate mentary Rate per
Payment Week
$
$
$
(2) (a)Wage Groups:
Group 1—
365.20 104.10 469.30
Fitter
Boilermaker
Plumber
Carpenter
Motor Mechanic
Sandblaster/Spraypainter
with trade qualifications
Qualified Cook
Engine Driver
(Power House)
Electrician
Advanced Truck Driver
Plant Operator competent
to a high standard on all
site equipment for a
minimum of three years, on
site or to a similar high
standard in his/her
previous work history so
that he/she is competent
when assessed on site by
his/her supervisor
Horticulturist
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Group 2—
Plant Operator able to
operate all site
equipment to a basic but
competent standard
Experienced Cook
Mobile Crane Driver with
a minimum of 12 months'
experience
Driller
Storepcrson with formal
computer and heavy
inventory control
experience
Haul Truck Driver
Licensed Riggcr/Scaffoider
(working over 6m)
Group 3—
Mobile Plant Operator,
competent up to
bulldozer category
Welder—second class,
competent on oxy/
cutting—welding MIG
and arc welding
Sandblaster/Painter,
competent in airless/
conventional spray
painting without formal
qualifications
Employee able to carry out
work on mobile ami fixed
plant unsupcrviscd but
lacking formal apprenticeship qualifications
Storepcrson competent in
all stores work
Person in charge of fixed
plant
Truck driver (not otherwise
categorised)
Group 4—
Sand blaster
Backhoe/Bobcat and light
equipment Operator
Gardener able to carry
out all horticultural
work unsupervised
Fixed Plant Assistant—
Washcry and Shiploader
Employee able to work in
a single area of plant
maintenance unsupervised
but without sufficient
training to move into
Category 3
Group 5—
Unskilled site duties
Cleaning
Gardener
Mess Attendant
Janitor

1 07
Weekly Supple- Total
Base Rate mentary Rate per
Payment Week
337.40
90.50 427.90

8.80

408.00

Whereas those interim rates were to apply subject to a
report back to the Commission no less than two months from
the date of that Order; and
Whereas the parties have now provided details of their
progress towards the establishment of minimum rates
adjustments; and
Whereas having regard for the stage of negotiations
between the parties on a new enterprise specific award;
Now therefore, 1 the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, do hereby
order—
That the terms and conditions pursuant to the order
in Matter No. 339 of 1994 applying as of 26 April 1994
shall continue to be applied until otherwise ordered by
the Western Australian Industrial Relations Commis(Sgd.) S.A. KENNEDY,
Commissioner.

Editor's Note: Initial order for interim wages published
(74 WAIG 1297)

84.70

384.20

78.70

363.50

THEATRICAL EMPLOYEES (PERTH THEATRE
TRUST) AWARD.
No. A9 of 1983.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
West Australian Theatrical and Amusement Employees
Association (Union of Employees)
Perth Theatre Trust.
No. 339 of 1994.
COMMISSIONER S.A. KENNEDY.
6 July 1994.
Order.
WHEREAS an Order in this matter issued on 3 May 1994;
and
Whereas that Order provided for interim rates to apply in
lieu of the rates provided in Clause 5.—Rates of Pay of the
Theatrical Employees (Perth Theatre Trust) Award No. 9 of
1983 with effect from the beginning of the first pay period
on or after the 26th day of April 1994; and

IRON ORE PRODUCTION AND PROCESSING
(HAMERSLEY IRON PTY. LTD) AWARD 1987
No. A20 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers
Hamersley Iron Pty Limited and Others.
No. 430 of 1994.
COMMISSIONER S.A. KENNEDY.
5 July 1994.
Order.
WHEREAS this is an application to vary the Iron Ore
Production and Processing (Hamersley Iron Pty Limited)
Award 1987; and
Whereas the applicant has now advised the Commission
that the matter has been resolved and seeks leave to
discontinue the application;
Now therefore, I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, do hereby
order—
That this application be and is discontinued.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—
ELECTRICAL CONTRACTING INDUSTRY AWARD
No. R22 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Electrical Contractors'
Association of Western Australia
(Union of Employers)
and
Australian Electrical, Electronics,
Foundry and Engineering Union
(Western Australian Branch).
No. 486 of 1994.
Electrical Contracting Industry Award
No. R 22 of 1978.
COMMISSIONER A.R. BEECH.
20 July 1994.
Reasons for Decision.
THE COMMISSIONER: This is an application for an
interpretation pursuant to Section 46 of the Act of the
Electrical Contracting Industry Award. As amended the
Schedule to the application is as follows:
"The facts giving rise to the application are as
follows:
(a) Mr Martin Roberts was continuously employed by
a respondent to the Electrical Contracting Industry
Award from the 15th February, 1990 until the 12th
December, 1991;
(b) Mr Roberts resigned from his position voluntarily;
The question which the Commission is requested to answer is as follows: Is an employee
"redundant" within the meaning of the word
"redundancy" and/or "redundant" in Clause
38(1) of the Electrical Contracting Industry
Award where an employee resigns from an
employer's employment voluntarily?'
Clause 38.—Redundancy of the Electrical Contracting
Industry Award is a comparatively recent clause. It was
inserted by consent in 1991 (71 WAIG 985). The wording
in the clause is the wording that the parties themselves had
agreed to. Clause 38(1) is in the following form:
"(1) Definition
"Redundancy" means a situation where an
employee ceases to be employed by an employer,
respondent to this award, other than for reason of
misconduct. "Redundant" has a corresponding
meaning.'
The applicant states that the clause is clear and
unambiguous. It refers to a situation where an employee
ceases to be employed. However, because it refers to a
situation where an employee ceases to be employed by an
employer this can only mean that the cessation of
employment is brought about at the instigation of or through
the agency of the employer. That is so because otherwise the
words "by an employer" would be superfluous and in
interpreting the wording of the clause all of the words of the
disputed clause should be given the appropriate weight.
Therefore the clause does not apply where the employment
ceases as the result of resignation.
The respondent disagrees. It submits that the clause is
clear and unambiguous. It says the phrase "ceases to be
employed by an employer respondent to the award" is a
single statement which cannot be broken down in the
manner suggested by the applicant. The clause refers to a
situation where the contract of employment ceases for a
reason other than misconduct. Therefore the clause does
cover the situation where an employee ceases to be
employed at the employee's instigation.

The approach of the Commission when an award is to be
interpreted has been recently considered by the Industrial
Appeal Court. The object of interpreting the award is to find
what is the intention expressed by the words used. They
must be considered in the whole of their context to ascertain
whether they are consistent and harmonious with the other
provisions of the clause and can be intelligibly applied to
the subject matter with which they deal. The background of
the sections may be part of the context. If the words are clear
and unambiguous in their natural and ordinary meaning
effect will be given to them even where the result of doing
so is to produce a result which is inconvenient or unjust.
Departure from the literal meaning of the words where the
result does not conform to the intent as ascertained from the
provisions of the award will be permitted and may be
appropriate when the wording is considered "absurd",
"extraordinary", "capricious", "irrational" or "obscure"
or where the words on a literal reading do not conform to
the legislative intent as ascertained from its provisions
including the policy which may be discerned from the
provisions (AEEFEU v. the Minister for Health (1991) 71
WAIG 2253 per Nicholson J. at 2256 and the further
references therein).
The first task is to consider whether the words the subject
of the dispute between the parties are clear and unambiguous
in their natural and ordinary meaning. It is apparent that the
words "where an employee ceases to be employed by an
employer, respondent to this award, other than for reason of
misconduct" is quite easily able to describe a straightforward situation where the contract of service between an
employee and an employer respondent to the award comes
to an end for a reason other than misconduct. So long as the
reason for the termination of the contract of employment is
not a reason which goes to misconduct then the termination
of the contract of employment between an employee and an
employer respondent to the award would come within the
words used in the clause. The termination could be initiated
by either the employer or the employee. To so interpret the
clause does not strain the language nor require any
assumptions to be made. Further, the words "employed by
an employer'' do not thereby become redundant. The words
"employed by an employer, respondent to this award," are
an answer to the question "an employee who ceases to be
employed by whom?". That answer may also be implied
from the context of the clause in any event. However that
is not a reason to hold that those words have no meaning
in the interpretation of the clause.
Such an interpretation is also consistent with the context
of the clause in which it is found. As the agent for the
respondent stated, in subclause (2) there are provisions for
the payment of certain moneys dependent upon years of
continuous service. That subclause contains the following
proviso:
"Provided that an employee employed for less than
12 months shall be entitled to a redundancy/severance
payment of 1.75 hours per week of service if, and only
if, redundancy is occasioned otherwise than by the
employee."
This provision would not be necessary if the clause
operated in the manner urged upon the Commission by the
applicant in this matter. If the clause operated only when the
employer initiated the termination of the contract then an
employee employed for less than 12 months would be
entitled to a redundancy/severance payment of 1.75 hours
per week of service in any event. TTiis provision would
therefore be quite unnecessary. It only has meaning if the
clause comes into operation upon the cessation of the
contract of employment for a reason other than misconduct
either at the initiative of the employee by resigning or at the
initiative of the employer by terminating the employee for
reasons other than misconduct.
Nor do I find the provisions of subclause (8) an argument
to the contrary. It provides that an employee "whose
employment is to be terminated in accordance with this
clause" may terminate his or her employment during the
period of notice in which case certain benefits are preserved.
However, while this provision may lend itself more to a
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situation where an employee has been terminated at the
initiative of the employer, it may also apply where an
employee gives notice but wishes to leave during the period
of notice. Neither of the parties made submissions upon this
particular subclause and in the circumstances I do not take
the matter a great deal further. However, its provisions do
not admit only of the conclusion that the clause as a whole
only operates where it is the employer that has taken the
initiative to terminate the contract of employment.
To read the clause as the applicant suggests requires the
reader to go one step further. That step is to hold that the
word "by" compels only one conclusion: the initiative for
the termination of the contract rests with one of the parties
only. That is that the employee ceases to be employed by
the action of an employer respondent to the award. That
interpretation requires an assumption to be made that the
word "by" means "at the instigation of" or some similar
wording. In context therefore the subclause would refer to
a situation where an employee ceases to be employed at the
instigation of an employer respondent to the award.
However once it is conceded that the words in the subclause
are able to apply to the straightforward situation where the
contract of service between an employee and an employer
comes to an end for a reason other than misconduct as
outlined earlier then there is in my view no warrant for that
assumption to be made. Further, to interpret the subclause
as the applicant suggests would itself render superfluous the
proviso in subclause (2) referred to earlier.
It was submitted that the resignation of an employee
would not be consistent with the ordinary meaning of the
word "redundancy". I would be disposed to agree with that
submission if the task of the Commission in these
proceedings was to determine the meaning of that word.
However, the question before the Commission is to declare
the interpretation of the existing wording within the award.
In that context redundancy may have more than one
definition (Gromark Packaging v. FMWU (1992) 73 WAIG
220 at 224). The definition of redundancy might not
necessarily conform to a standard or conventional definition.
In the context of this clause a conclusion that it operates also
upon the resignation of an employee is not necessarily of
such an inconsistency that the result can be described as
absurd or irrational. The payments to be made in accordance
with subclause (2) of Clause 38 are not described merely as
payments for redundancy. They are described as "redundancy/severance" payments. The difference between redundancy and severance was not explored before me in
argument. It is therefore sufficient to note that the distinction
exists within the clause and that a finding that the clause
operates when an employee resigns is not necessarily
inconsistent with the payment of "severance" payments
even if it is, as the applicant submits, inconsistent with an
ordinary meaning of the word "redundancy". It is appropriate once again to refer to the fact that the wording in question
was the wording chosen by the parties themselves and they
may not necessarily have had the ordinary meaning of the
word in their minds. Neither does reliance on the word
"severance" ignore that the clause is entitled "Redundancy". However the label attached to the clause is not
necessarily conclusive of its scope. In this case there is an
indication of a scope wider than "redundancy".
Therefore on the facts as presented the Commission does
not detect an ambiguity within the clause. On a plain reading
of the words the question posed in the application is to be
answered in the affirmative.
On the authority of AEEFEU v. the Minister for Health
referred to earlier there is no warrant for the Commission
to refer to extrinsic material as an aid to interpretation unless
an ambiguity has been found. However the need to read an
expression in its context may mean that it is appropriate to
look further (Short v. FW Hercus Pty Ltd (1993) 46IR 128
per Burchett J at 134). The context of an expression may be
more than the words that are its immediate neighbours.
Context may extend to the entire document of which it is
a part and may also include ideas that give rise to an
expression in a document from which it has been taken.
Also, although both parties submitted that they themselves,
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for different reasons, found the clause to be unambiguous
both put submissions in the alternative in the event that the
Commission found the clause to be ambiguous. Both made
submissions regarding extrinsic material to assist in the
interpretation of the clause.
Reference was made to the transcript of the hearing before
the Commission in 1991 which led to the insertion of the
clause. The precise issue which falls for determination on
this occasion was not dealt with specifically in the transcript.
However, I accept that the transcript reveals that the wording
adopted by the parties in this regard was intended to and did
follow the corresponding wording in the National Building
Trades Construction Award in the Australian Commission.
In that regard attention was drawn to the decision of Palmer
C. when the amendment was made to that award. The
Commission noted at page 10 of its Reasons for Decision
(Print J4870) that the wording which had been agreed
between the parties to that award had as a principal feature
"a change in the award definition of redundancy which
places the initiation of the redundancy provision with the
employer rather than the employee as at present...". Thus
it was submitted that the intent of the wording of the
National Building Trades Construction Award provision
was that it operated only at the initiation of the employer
and not for example by the resignation of the employee. It
should be noted that for present purposes the clause in the
Electrical Contracting Industry Award is the same as the
clause within the National Building Trades Construction
Award. The amendment to that latter award was by
agreement of the parties and did not involve wording
determined by the Commission. Further, I tend toward the
view that the statement outlined by the Commission and
quoted above did not involve an interpretation of the
wording of the clause in that award. Rather I suspect it
reflected submissions made at some stage by those parties.
Whether those particular submissions were properly and
accurately reflected in the wording which subsequently was
used in the variation to the award (Print J5113) is not clear.
It is at any rate not sufficiently clear for it to outweigh by
itself the conclusion that has been reached on the plain
wording of the clause in the Electrical Contracting Industry
Award.
Similarly I am not persuaded that the slightly different
wording used with the agreement of the parties to
correspondingly amend the Metal Trades (General) Award
1966, Part II Construction is of assistance. The wording in
Clause 14 of Part II of that award defines redundancy to
mean a situation "where an employee ceases, for any reason
to be employed by an employer respondent to this award
other than for reasons of misconduct". Despite the
submissions of the applicant I find the difference in the
wording not to be significant. The applicant points to the
wording as illustrating a situation where a similar clause
comes into operation whether either the employer or the
employee initiates the termination of the contract of
employment. However the additional words "for any
reason" are more applicable to the reason for the termination and not to the identity of the party who initiates it. In
these proceedings the applicant has submitted that the true
interpretation of the clause turns upon the words "by the
employer". Those words also are found in the clause in the
metal trades award. The Commission has not been persuaded that the addition of the words "for any reason"
allows the applicant to argue that the words "by the
employer" do not mean the same in both awards.
Even following a consideration of the material to which
the Commission has been referred in this matter the
conclusion that the clause in question operates when the
contract of employment is brought to an end by the
resignation of the employee still stands. Accordingly these
proceedings will be concluded by answering the question
posed in the affirmative.
Appearances: Mr T. Lucev (of counsel) for the applicant.
Mr A. Lovell on behalf of the respondent.

NOTICES—
Award/Agreement Matters—
Application No. A3 of 1994.
APPLICATION FOR AN AWARD ENTITLED "THE
AWU AGRICULTURAL INDUSTRIES CST AWARD
1994."
NOTICE is given that an application has been made to the
Commission by the Australian Workers' Union, West
Australian Branch, Industrial Union of Workers under the
Industrial Relations Act 1979 for the above Award.
As far as relevant, those parts of the proposed Award
which relate to area of operation or scope are published
hereunder.
2.—Scope and Parties Bound.
This award shall operate over the whole of the State of
Western Australia and shall apply to workers eligible for
membership to the Australian Workers Union, WA Branch,
Industrial Union of Workers, and who are engaged in any
of the industries or callings covered by the awards (known
as parent awards) listed in Clause 5 of this award.
3.—Application.
(a) This Award shall apply to persons who are:
(i) undertaking a Career Start Traineeship
(CST)(as defined); and
(ii) employed by a respondent to this Award; and
(iii) whose employment would otherwise be
covered by a parent award which also:
a. has the employer as respondent; and
b. binds a union for which the person is
eligible for membership that is party to
this award.
(b) This Award shall not apply where any other award
or agreement provides for employment of Australian Vocational Certificate Trainees (as defined).
5.—Definitions.
(a)
(b)
(c)
(d)
(e)
(f) A "Parent Award" shall mean any one of the
following awards that otherwise would apply in
the absence of this award:
Horticultural (Nursery) Award
Fruit Growing and Fruit Packing Award
Wineries Award 1969
Farm Employees Award 1985
A copy of the proposed Award may be inspected at my
office at 815 Hay Street, Perth.
J. CARRIGG,
Registrar.
29 July 1994.

Application No. 836 of 1994
APPLICATION FOR VARIATION OF AWARD
ENTITLED "CULTURAL CENTRE AWARD 1987"
NOTICE is given that an application has been made to the
Commission by The Board of the Art Gallery and Others
under the Industrial Relations Act 1979 for a variation of the
above Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
1. Clause 5—Definitions: Immediately following subclause (e) "Cleaner" insert the following:
(f) "Installation Supervisor" shall mean an employee appointed as such whose duties involve
supervision and direction of employees in their
handling of art and preparing galleries for exhibitions.
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.
10 August 1994.

J. CARRIGG,
Registrar.

Application No. 844 of 1994
APPLICATION FOR VARIATION OF AWARD
ENTITLED "DEPARTMENT OF MARINE AND
HARBOURS, HARBOUR MASTERS, RELIEVING
HARBOUR MASTERS AND ASSISTANT HARBOUR
MASTERS AWARD 1984"
NOTICE is given that an application has been made to the
Commission by The Merchant Service Guild of Australia,
Western Australia Branch, Union of Workers under the
Industrial Relations Act 1979 for a variation of the above
Award.
As far as relevant, those parts of the proposed variation
which relate to area of operation or scope are published
hereunder.
1. Deleting clause 3—Scope
AND SUBSTITUTING
"This Award shall apply to all Harbour
Masters, Relieving Harbour Masters and Assistant
Harbour Masters employed by the Honourable
Minister for Transport at port at which a pilotage
service is provided by the Department of Transport, Geraldton Port Authority, Bunbury Port
Authority, Albany Port Authority, Esperance Port
Authority".
A copy of the proposed variation may be inspected at my
office at 815 Hay Street, Perth.

10 August 1994.

J. CARRIGG,
Registrar.

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John Bombak
and
Didco Pty Ltd
t/a Nik Varga Real Estate.
No. 484 of 1994.
COMMISSIONER C.B. PARKS.
18 July 1994.
Reasons for Decision.
THE COMMISSIONER: On 26 April 1994 the applicant,
whilst in the employ of the respondent, filed a Notice of
Application in the Commission wherein he describes his
claim to be a "breach of contract". No breach is
particularised, however the manner in which the pro forma
document has been completed indicates that the essence of
the claim is unspecified benefits.
Hearings were conducted before the Commission on 14
June 1994 and 8 July 1994.
On the first date of hearing, 14 June 1994, the applicant
sought leave to amend the application to include a claim that
he had also been unfairly dismissed. The address to the
Commission did not make clear whether the dismissal was
purported to have occurred on 31 May 1994 or would take
effect on 30 June 1994. Objection was taken by the
respondent on the grounds that the Commission lacked
jurisdiction in relation to the originating action.
It is argued for the applicant that the application filed in
the Commission is one validly made. That is so, it is said,
because it is an action which Mr Bombak commenced as an
employee of the respondent. Thus, argues the advocate, the
application having been validly made does not lose that
status and may be amended according to the dicta of the Full
Bench in the matter of Western Australian Branch,
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, Perth v. Michael William Harris (74
WAIG 214), to include the additional claim of unfair
dismissal. The Reasons for Decision in the immediately
aforementioned matter dismissed an appeal by the Union,
the ex-employer of Mr Harris, against an order that the
Union pay to him, an ex-employee, benefits found to have
been due under his prior contract of employment. That
decision, it is said, because it issued in January 1994, is to
be preferred to the dicta of June 1993 in the matter of Coles
Myer Ltd t/a Coles Supermarkets v. Keith Frederick Coppin
and Others (73 WAIG 1754). Additionally it was argued that
an amendment to s.23 of, and the introduction of s.23A into,
the Industrial Relations Act 1979, operative from December
1993, altered the legislation so as to differentiate a contract
benefit from that of compensation, and allows an exemployee to commence action for recovery of a benefit.
In essence, the argument of the respondent is that
although the application had been made by Mr Bombak
whilst an employee of the respondent, he no longer has that
status and therefore his claim that he be compensated for
benefits allegedly not allowed to him has lost the character
of an industrial matter. That, the respondent says, according
to the dicta in Coles Myer v. KF Coppin and Others (op.cit),
results in the Commission no longer being clothed with
jurisdiction to deal with the originating application. Thus,
says the advocate, absent jurisdiction in relation to that
application, the Commission is without the power to amend
it.
The respondent conceded however, that at the first date
of hearing, 28 days had not expired since the dismissal of
Mr Bombak and therefore he remained entitled to commence another, but separate, action in the manner prescribed

alleging that he had been unfairly dismissed. Further, it was
said that the claim of unfair dismissal is not bona fide. It is
an afterthought which has been brought for the sole purpose
of giving an appearance that the employment relationship
may be re-established and thus cause the Commission to
continue proceedings upon a claim for benefits which has
become a nullity.
When the parties were first before the Commission on 14
June 1994, no analysis of the matter WAMIEU v. M W
Harris (op.cit) was provided to the Commission. However,
an inference drawn by the advocate for the applicant was
acted upon by the Commission which then held that the filed
application was within jurisdiction and leave was granted to
amend such to include a claim of unfair dismissal. The
Commission thereafter adjourned the proceedings and
Reasons for Decision were to be subsequently given in
written form. Upon reviewing the ratio in the matter of
WAMIEU v. M W Harris (op.cit) and that in Coles Myer
Ltd v. K F Coppin and Others (op.cit), the Commission
summoned the advocates for both parties to chambers and
informed them a decision in the matter would not be
perfected until after the Commission heard further from the
parties, particularly their analysis of the ratio in the matter
WAMIEU v. M W Harris (op.cit).
At a hearing on 8 July 1994 the Commission further heard
from the advocates for the parties. The arguments originally
put to the Commission were again traversed and expanded.
At the conclusion of the respondent's case the advocate
informed the Commission that the applicant is believed to
have filed within the prescribed 28 days, but not served, a
separate application alleging he has been unfairly dismissed.
That a claim has now been so referred to the Commission,
in the form and manner prescribed, has been subsequently
confirmed by the Commission and such identified as No.
709 of 1994. Thus the present application to amend and add
that as a claim in the present action has become moot.
Notwithstanding that however, the Commission is of the
view that the matter raised is fundamental and ought be dealt
with.
In the matter of WAMIEU v. M W Harris (op.cit) the Full
Bench of the Commission dealt with an appeal brought by
the Union. The amended grounds of appeal were that—
"1. The Chief Commissioner erred in fact leading to
an error in law allowing the applicant to amend
the original application without the consent of the
respondent.
2. The Chief Commissioner erred in fact and in law
in not putting enough weight on the respondent's
submissions that Mr Harris was not made redundant and that his position was not abolished and
was in fact being carried out by someone else."
The appeal was decided upon the basis that the appellant
Union did not show that the Chief Commissioner erred in
the manner alleged by the aforementioned grounds. Whether
jurisdiction resided with the Commission at first instance,
according to the principles identified in Coles Myer Ltd v.
K F Coppin and Others (op.cit), was raised by the Full
Bench. His Honour the President expressed the opinion that
the Commission had been entitled to proceed as it did.
Fielding C held the law to be, on the authority of Coles
Myer Ltd v. KF Coppin and Others (op.cit), that at the time
the Commission allowed an amendment of the claim a fresh
application for the benefits claimed would have been outside
the Commission's jurisdiction. The Commissioner questioned whether the Commission had the power to amend the
original application in the way in which it did, and when it
did, but expressed no concluded view thereon. His reason
for not doing so lies in the appellant having deliberately not
pursued the matter of the Commission's power to amend and
he therefore disposed of the appeal with regard to the
grounds upon which it had been founded.
I, the third member of the Full Bench on that occasion,
expressed the view that because the final claim before the
Commission at first instance, solely involved benefits and

was dealt with by the Commission when no employment
relationship existed between the parties, and there was no
prospect of such a relationship being re-established, the
Commission at first instance acted without jurisdiction.
Such was so, in my view upon the authority of Coles Myer
Ltd v. K F Coppin and Others (op.cit) and several other
authorities cited in WAM1EU v. M W Harris (74 WAIG 214
at 218).
In the end result the views of the Hon President and
myself were disparate. Fielding C gave no concluded view
whether the Commission acted within jurisdiction. However, the opinion of Fielding C and my own are common to
the extent that an application before the Commission made
by an ex-employee, where no establishment of a relationship
is sought, lacks the essential character to bring it within the
jurisdiction of the Commission. The employment relationship, or the possibility of one is, on the authorities, the
determinant factor. Absent the employee status, there is no
jurisdiction.
I do not resile from the additional view I then expressed.
That is, notwithstanding the Commission may be siezed of
a matter which, when commenced, fell within jurisdiction,
the character of the matter may change to an extent that it
no longer remains within the bounds of the Commission's
expressly legislated jurisdiction. Cited with approval was
the Full Bench in the matter of Nappy Happy Service v. the
Federated Miscellaneous Workers' Union of Australia,
W.A. Branch (73 WAIG 2007), in particular, the following
extracts—
" The President and Negus C (jointly)—
The nature of these matters and of the definition of
"industrial matter" was thoroughly considered by the
Full Bench in a number of decisions (see for example
Perth Finishing College Pty Ltd v. Watts 69 WAIG
2307, Adelaide Timber Co Pty Ltd v. WA Timber
Industry Industrial Union of Workers, South-West
Land Division 71 WAIG 325, Hamersley Iron Pty Ltd
v. AMWSU 70 WAIG 2545, and cases cited therein,
as examples). However, in Kounis Metal Industries Pty
Ltd v. TWU (op cit) and in Coles Myer Ltd trading as
Coles Supermarkets v. Coppin and Others {op cit) there
was no invitation to the Industrial Appeal Court to
review the past decisions (and Pepler's Case {op cit)
in particular). If or until that is done, we are bound by
the ratio decidendi of those cases. Those cases were not

iupermartcets v.

Firstly, the Commission at first instance, on those
authorities, had no jurisdiction to order "compensation" where it was not related to an order for
reinstatement, as it was not. There is no jurisdiction to
order for compensation at large, on those authorities.

contractual benefits divorced from an order for rein-

Kennedy C-

(p. 2008—underlining added)

In unanimously upholding the appeal the Industrial
Appeal Court, made no finding as to whether the term
implied into the contracts by Salmon C was fact. The
appeals were upheld on the ground that there was no
jurisdiction to make the order which issued. After
citing the decision of Owen J at page 19 of the Kounis

judgement the Industrial Appeal Court went on to
say—
What this line of authority [Pepler and Kounis]
indicates is that there must be a continuation of an
industrial relationship between the parties to
constitute an industrial matter.
[page 10 : emphasis added]
And while it goes on to refer to the definition of
'industrial matter' including any matter relating to the
'conditions of employment which are to take effect
after the termination of employment', the Industrial
Appeal court says that this means that—
The exercise of power under the provision is
limited to the making of the conditions whilst the
contract of employment is in existence.
[page 10 : emphasis added]
I take this to mean that there is jurisdiction to enquire
into and deal with a claim for a contractual benefit
which is to become operative after the end of a contract
of employment but only if the power to enquire into and
determine the matter is exercised during the life of that
contract. The Industrial Appeal Court then went on to
refer to paragraph (c) of the definition of 'industrial
matter' and says that in the context of the same opening
words of the definition, the authority of the Commission to enquire into and deal with an 'industrial matter'
involving the dismissal of a person is limited in the
same way to an existing or prospective continuing
relationship of employer-employee with the only
extension of this being 'where an industrial dispute has
been resolved by orders directing re-employment and
in some cases where re-employment is sought on the
basis of unfair dismissal'. It then goes on—
The philosophy of the Act has remained
unchanged throughout the course of this construction consistently placed on this Act and its
predecessors by this Court and its predecessor.
Absent any industrial dispute and a claim to
reinstate a dismissed employer [sic] the Commission does not have jurisdiction to deal with the
common law contract between an employer and
his ex-employee.
[page 11 : emphasis added].
This must mean that because the claims in each case

diction to deal with the issue of the claimed implied
terms. It follows that even a dispute over a claimed

determine the matter.
The ramifications of all this appear to include some
very odd corollaries in industrial relations. It means
that where there is an employee-employer relationship
in existence, an industrial dispute (for instance) over a
period of notice of termination of that contract with
payment in lieu of that notice, which is referred to the
Commission pursuant to section 29(b)(ii), would be
within jurisdiction. But where there is an employeeemployer relationship in existence, an industrial dispute over a parallel benefit will not be within
jurisdiction if the employee is made an ex-employee
before application to the Commission. And further if
an employee is made an ex-employee in the course of
the proceedings on his claim and re-employment (let
alone claim for) is not a prospect because, for instance,
the employer has restructured its business, then there
is no jurisdiction. Or to put it another way, an industrial

dispute which is clearly within lunsdiction on appiication is no longer an industrial dispute within jurisdicsituation m Fepler) there is no empioyer-empioyee
relationship or the prospect of one.
"
(p. 2012 et seq—underlining added)"
The material facts of the present matter are that whilst an
employee of the respondent, Mr Bombak originated an
application claiming benefits. Prior to the application
coming on for hearing before the Commission, the employment relationship ceased ie 31 May 1994. A fact which
remained in contention until the second date of hearing. That
being so, the jurisdiction of the Commission to further deal
with the originating application had ceased. The Commission cannot resurrect that by its own actions.
Although it has been said from the bar table that it is now
claimed that there has been an unfair dismissal, the
Commission believes it does not have the power to graft this
new claim upon an application that it has no jurisdiction to
deal with. The matter of dismissal has arisen subsequent to
filing the application regarding benefits and therefore was
not cause for action in the originating application. Additionally it has a fundamentally different character. The
amendment cannot therefore be allowed on that premise and
the application for such is dismissed.
That part of the argument put on behalf of the applicant
which focused on ss 23 and 23A, the Commission is
satisfied, is not relevant to the initial issue to be determined.
That is, whether it is within jurisdiction to amend the
application to include the claim of unfair dismissal. The
substance of the argument appears to rely upon an unfair
dismissal claim which has been referred to the Commission
and therefore it relates to the availability of relief. Thus a
consideration of the argument ought be left to another time.
What then should be the fate of the originating application
remains for consideration. As has been recorded earlier
herein, the Commission was belatedly informed that the
applicant has filed a separate Notice of Application in the
Registry of the Commission, wherein he claims he was
unfairly dismissed. That referral to the Commission raises
the possibility of re-employment and thus the potential for
the Commission to grant relief in relation to the benefit
claimed. It also dispels any reason for amendment to the
original application.
The respondent has urged the Commission to find that the
claim of unfair dismissal has been made for a motive which
is ulterior to that which is apparent from its face. That is,
it has been actioned to provide the premise of jurisdiction
to underpin the original application regarding benefits. It is
said that the Commission may reasonably conclude that to
be so because, notwithstanding the dismissal occurred on 31
May 1994, the employment would have ceased in any event
on 30 June 1994 by reason of the applicant having submitted
a prior notice of resignation. Thus re-employment is not a
prospect and accordingly the Commission should refrain
from further hearing the benefits application.
That the applicant acted to resign is not in dispute.
However it is said on his behalf that the event constituted
a "constructive dismissal" as it was the consequence of the
respondent's refusal to allow Mr Bombak benefits required
by their contract of employment. What has not been
evidenced to the Commission is the motive for the
resignation, or its terms. In view of the circumstances out
of which the resignation purportedly arose, the terms may
be a relevant consideration and that possibility causes me
concern. The Commission has before it little more than
statements from the bar table upon matters which could be
material and therefore those assertions I do not accept as
adequate in the circumstances of this case.
I am therefore not prepared to refrain from further hearing
the present matter. It is my further view that the application
for benefits and that of unfair dismissal, because of the
relevance each has to the other, should be tried together.

Appearances: Mr R.W. Clohessy appeared on behalf of
the applicant.
Ms C. Brown appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John Bombak
and
Didco Pty Ltd t/a as
Nik Varga Real Estate.
No. 484 of 1994.
COMMISSIONER C.B. PARKS.
5 August 1994.
Order.
HAVING heard Mr R.W. Clohessy on behalf of the
Applicant and Ms C. Brown on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
1. That the oral application made on 14 June 1994
to amend application No. 484 of 1994 to include
therein a claim of unfair dismissal be and is hereby
dismissed.
2. That the oral application made by the respondent
that the Commission refrain from further hearing
application No. 484 of 1994 be and is hereby
dismissed.
(Sgd.) C.B. PARKS,
[L.S.I
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Raymond John Fischer
and
Western Desert Puntukumupama Aboriginal Corporation.
No. 468 of 1994.
COMMISSIONER J.F. GREGOR.
15 July 1994.
Order.
WHEREAS on the 19th of April 1994, Raymond John
Fischer applied to the Commission for Orders pursuant to
Section 29 of the Industrial Relations Act 1979, on the
grounds that he had been unfairly dismissed from his
employment with the Western Desert Puntukumupama
Aboriginal Corporation; and
Whereas on the 20th of May 1994, the Commission
directed that Deputy Registrar Kelvin McCann, an officer
of the Commission, investigate and report to it on the
prospects of settlement of the matter by way of conciliation
rather than arbitration; and
Whereas on the 20th of June 1994, Deputy Registrar
McCann reported that there had been a successful settlement
of the matter in terms of which the Commission would be
later advised; and
Whereas the Commission was later advised by Christopher John Baker, Solicitor for the Applicant, that the parties
had reached agreement in respect of the application, that is,
the Respondent would pay the Applicant the sum of $17,000
in cash or certified funds within seven days and that upon
the funds being received by the Applicant and cleared, the
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Applicant should then file a Notice of Discontinuance in the
Commission; and
Whereas the Commission was asked to issue a consent
Order reflecting the terms of the agreement;
Now therefore the Commission, pursuant to the powers
contained in the Industrial Relations Act 1979, hereby
orders—
That the Western Desert Puntukumupama Aboriginal Corporation shall pay to Raymond John Fischer the
sum of $17,000 in cash or certified funds within seven
days of the date hereof in full and final settlement of
his claim.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Darren Graham Flavel
and
K Mart Australia Ltd.
No. 1179 of 1993.
COMMISSIONER C.B. PARKS.
25 July 1994.
Reasons for Decision.
THE COMMISSIONER: The respondent, K Mart Australia
Ltd (K Mart), is a well known retailer which operates 16
stores throughout the state of Western Australia. The
applicant Mr Flavel had been employed at one such store
in the suburb of Booragoon (the Booragoon store) as an Area
Manager when his services were terminated by K Mart on
or about 2 August 1993. His dismissal was accompanied by
the payment of a sum of money to him said to be in
satisfaction of the absence of a period of notice to terminate
his services, and an amount paid as a consequence of his
retrenchment. The dismissal purported to be effective at the
end of July, however that is not a matter in contention.
It is not accepted by the applicant that the reason for his
dismissal was one of retrenchment, that is, he had become
superfluous to the requirements of the employer. The
dismissal was not a retrenchment because the position of
Area Manager which Mr Flavel had occupied continued to
exist and was filled by another employee after the dismissal,
it was submitted. Counsel for Mr Flavel contends that his
dismissal occurred because the respondent had not been
satisfied with his performance and made that decision
unfairly, because he had not been adequately trained by the
employer to fulfil the position in which he had been
appointed, his shortcomings, if any, had not been drawn to
his attention thus giving him the opportunity to address the
requirements of his employer.
The respondent employer says that it was not motivated
to dismiss Mr Flavel because of his performance. A decision
at first instance is said to have been taken to alter the
management structure of K Mart stores throughout the state
and, in addition, to also reduce the related salary costs. It
is that decision which the respondent says caused a review
to be undertaken and an assessment made of the relative
value of 84 management personnel employed throughout the
16 stores. That review disclosed Mr Ravel to have the
lowest performance rating and therefore he was selected to
be retrenched. It is said that the next two lowest scoring
management personnel were also chosen for retrenchment.
However their dismissals were delayed until September
1993 because both they, and one other, were to be retrenched
from the same country store, and operational matters at that
store needed to be resolved before such action was taken.
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Mr Ravel commenced employment with K Mart in July
1984 when he was engaged as a Shop Assistant in the
automotive section of a store. Over time Mr Ravel
progressed to Assistant Manager of an automotive section
and then subsequently to Manager of such a section.
Throughout his career in the automotive section of K Mart
his promotions caused him to be transferred to different
automotive sections at several suburban stores. In July 1992
the applicant transferred to the Booragoon store and was
promoted to DIY Manager (Do-It-YourselO with the
increased responsibility for the automotive, hardware, home
improvements and gardening sections within the store. This
position is one of 5 positions created with the generic title
Area Manager within the Booragoon store and resulted from
a restructure of the respondent's statewide operations in
1992 which involved a different retailing approach. That
restructure resulted in 14 management personnel being
retrenched. Sections such as automotive and footwear which
had previously operated quite independently from the
general retail operations of a K Mart store were then
absorbed into, and became an integral part of, the operations
of a store. For Mr Ravel, the promotion to an Area Manager,
and therefore the extended responsibility associated with
retailing of a wider range of products, required him to
understand and implement policies and practices which
were new to him. He was required to generally manage the
area under his control, including the implementation of sales
related policies the training of staff, insuring the adequate
availability of staff, and all within an allocated budget.
In mid-May 1993 Mr Ravel commenced an absence from
duty for medical reasons. The medical practitioner he
consulted at the time diagnosed that he suffered "stress with
eczema and headache", in a medical certificate dated 16
May 1993 (exhibit M2). That certificate also reveals that Mr
Ravel informed the medical practitioner of his view that his
disability arose from "stress related to job".
During his period of absence Mr Ravel was invited by
the District Manager, Mr Earle, to meet with him. The
applicant did that at a coffee shop and in the presence of Mr
Brian Tognazzini, the Regional Personnel Manager for K
Mart. At that meeting Mr Ravel responded to the overture
of Mr Earle and indicated a preparedness to return to work.
This he says he did because he was led to believe that
management would give attention to the matters which had
previously caused him concern and had brought about his
medical condition.
Mr Ravel recommenced duty at the Booragoon store a
few days after the meeting with Messrs Earle and
Tognazzini, after two weeks of absence. According to Mr
Ravel the types of problems which had previously caused
him concern were not addressed by management. Such, he
says, caused him to again become stressed to the extent that
after a period of five working days he was compelled to
further absent himself for duty. That period of absence
continued, until he was notified of his dismissal by Mr
Tognazzini on 2 August 1993. At that date Mr Ravel was
informed that the reason for his dismissal resulted from a
restructure and therefore he was retrenched.
The Commission heard testimony from several persons
employed within the management structure of the Booragoon store during the period of Mr Ravel's employment as
an Area Manager at that store. They are; Messrs Rowan
Gavey and Richard James Staker who have both resigned
torn their positions as Area Managers, plus the continuing
Store Manager at Booragoon, Mr Craig John Rudduck. In
addition, testimony was given by Messrs Brain John
Tognazzini, the Regional Personnel Manager, Gary Alan
Earle who, at the material time, had been a District Manager,
and Michael Robin Guy who, for the majority of the material
period had been the Merchandise Manager associated with
Mr Ravel's area.
The position of Store Manager is paramount in the
hierarchy of the management structure operating within a K
Mart store. Area Managers are directly answerable to the
Store Manager, as were the Co-Manager, and the Merchandise Systems Manager before the dismissal of Mr Ravel. It
is apposite to identify the prior existence of the two

lastmentioned managerial positions because their amalgamation into the one position. Administration Manager is said
to have been a contributing factor in the decision to retrench
personnel.
The Booragoon Store Manager and his subordinates,
together with those in the same positions at others store
within a district, answered to a visiting District Manager. At
the material time K Mart stores were also visited by
Merchandise Managers to provide advice and assistance to
Area Managers dealing with merchandise in their portfolio.
Thus, Mr Flavel had direct exposure to, and contact with,
Messrs Earle, Rudduck and Guy in relation to his
management of the Do-It-Yourself area.
Mr Tognazzini told the Commission that a Mr Michael
Brownleigh, an independent consultant, has produced a
report for K Mart in which he found that the management
structure introduced in 1992 had led to a duality of role
between the position of Co-Manager and the Merchandise
Systems Manager. That aspect of the report, after consideration by K Mart, resulted in a decision that the roles of these
two positions be amalgamated. That decision, Mr Tbgnazzini says was communicated to him during June 1993 and
ultimately led to an amalgamation of those roles into the one
position, newly titled, Administration Manager. At or about
the same time Mr Tognazzini says he was informed of a
requirement to substantially reduce salary costs and that he
had been directed by his superior, the Regional Manager, to
provide a recommendation how both results could be
achieved and actioned within approximately 4 weeks. Both
natural attrition and voluntary retrenchment from the
management ranks within the stores was said to have been
considered but discarded as not being satisfactory options.
According to Mr Tognazzini, the positions of Co-Manager,
Merchandise Systems Manager, and Area Manager, had
similar responsibilities and the same grading within the
management structure and therefore the interests of the
business was best served by retaining within that level of the
structure personnel who had performed best. The performance of management personnel, compared to their peers, had
been successfully applied in the 1992 restructure and that,
says Mr Tognazzini, led him to recommend that the same
approach be again adopted. That approach was approved by
the Regional Manager, Mr Grocott, and resulted in
assessments being made of the management personnel
occupying the positions of Co-Manager, Merchandise
Systems Manager and Area Manager throughout the K Mart
stores. According to Mr Tognazzini the assessments were
made by Messrs Grocott and Earle from information they
had previously obtained in the course of performing their
functions, measured against the criteria used in 1992. Mr
Earle had been responsible for rating the performance of Mr
Flavel and the other relevant management personnel at the
Booragoon store because such fell within the district he
managed.
It was the testimony of Mr Earle that the rating score he
applied to Mr Ravel for each of the criteria used was to some
degree from his own personal observation of the applicant's
performance, but in the majority based on reports of Mr
Ravel's performance communicated to him by both Messrs
Rudduck and Guy. Mr Earle also said that some of the 1992
restructure criteria were not used on this occasion because
the results would have been biased against persons who, like
Mr Ravel, were new to their environment. Mr Earle denies
that at anytime prior to the decision to restructure and
retrench he made a statement to Mr Rudduck which
suggested he had any intention of dismissing a particular
Area Manager, or any at all.
Mr Guy says that he regularly visited the Booragoon store
and from that he formed the opinion that Mr Ravel had
continued to direct his efforts toward the automotive section
and failed to give adequate attention to the other sections
within his area of management. This he says he conveyed
to Mr Earle and believes he probably did so at the time of
a regular business meeting held each Friday, being the times
at which staff performances were raised.
It was the testimony of Mr Ravel that following his
appointment to the position of Area Manager, K Mart

provided to him, both internally and externally, training
related to several aspects of his new role. However, he
expressed the view that what was provided was not adequate
to equip him to meet the requirements of his position. The
Store Manager had not accompanied him on a tour of
inspection through the area he, Mr Ravel, managed. Tours
of this nature, the applicant said, were an accepted practice
and served to identify where shortcomings existed and how
they ought be addressed. Mr Ravel says that in particular
there was a lack of guidance and assistance provided to him
by the Store Manager, Mr Rudduck. Further that where Mr
Rudduck had been critical of some aspect of his performance
it had been destructive criticism not constructive criticism.
Mr Ravel also told the Commission that Mr Rudduck had
given him to understand that three persons were disliked by
Mr Earle and that he was one of them.
Mr Ravel recalled that following upon an audit of the
Booragoon store Mr Rudduck conducted a counselling
session with him on 11 May 1993. The matters discussed
had been pre-recorded (exhibit C5) by Mr Rudduck and were
matters which the Store Manager put to him as duties which
he, Mr Ravel, had not performed to the required standard,
the applicant concedes that two of the items listed and
discussed had been relevant to him and says that the other
ten related to the Booragoon store in general, a position he
had expressed at the counselling session.
The applicant expressed his belief that he would be able
to cope with the requirements of the Area Manager position
if returned thereto.
Mr Staker an ex-Area Manager told the Commission that
he resigned from K Mart in June 1993 because, he lacked
adequate training for the position, had been criticised for his
performance and suffered stress as a consequence. It is his
testimony that at a meeting with the Store Manager, Mr
Rudduck, and the Co-Manager, they had informed him that
Mr Earle did not like three persons in the store and that he
was one of them.
Mr Gavey told the Commission that whilst he had been
an Area Manager he had difficulty meeting the standard
required of him. It was his view that although training
related to various requirements of the position had been
provided he had some difficulty therewith and he believes
that the training had not been adequate. Mr Gavey says he
became stressed. That affected his marriage and caused him
to resign from his position as Area Manager in April 1993
but, by arrangement with Mr Earle, he continued employment with K Mart as a shop assistant at another store until
he resigned his employment in September 1993. According
to Mr Gavey, Mr Rudduck had often said at morning tea
meetings that Mr Earle had indicated he would make an
example of one Area Manager within the store, that is, "he
wanted somebody's job within the store".
According to Messrs Ravel, Gavey and Staker, discussions often took place with Mr Rudduck at morning tea or
at scheduled business meetings which were held frequently.
Thereat Mr Rudduck informed them where area managers
had failed to achieve what was required of them but his
comments were said to be general and directed to them as
a group and usually did not identify whether the fault lay
with any particular Area Manager at a given time. Each told
the Commission that there were occasions that the Store
Manager had raised such matters with them individually but
that the incidence thereof had been limited.
Mr Rudduck told the Commission that a business
meeting, attended by Area Managers and other managers,
was held at the Booragoon store, usually weekly. Thereat the
results of trading were discussed, together with matters
which the managerial personnel were required to address
and rectify. According to Mr Rudduck, where individual
managers, such as Mr Ravel, needed to give particular
attention to some matters it was his practice to discuss such
matters with them following the business meeting.
The matters raised at the business meeting requiring
rectification were often those which had been identified by
Mr Rudduck from touring the Booragoon store, or by Messrs
Earle and Guy following their visits to the store. Mr
Rudduck did recollect that in April 1993 there had been a
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store audit, the results of which caused him to hold a
discussion with Mr Flavel regarding the matters recorded in
a discussion planner (exhibit C5). The Store Manager said
he cannot recall the details of discussions he held directly
with Mr Flavel, but that it had been his practice to record
in his diary matters which he wished to address with an
individual Area Manager and he usually did so.
Submitted to the Commission are photocopies of 14 diary
extracts for the period October 1992 to June 1993 (exhibit
Cll), wherein references to Mr Flavel, and on occasions
Messrs Staker and Gavey also, appear regarding the types
of matters Mr Rudduck says he raised with them separate
from the business meetings. Mr Rudduck also told the
Commission that he usually discussed the performance of
individual Area Managers with Mr Earle on the occasions
of his regular visits to the Booragoon store. He says Mr Earle
did not indicate to him that he disliked any Area Manager
and that he, Mr Rudduck, had not said anything of that
nature to the Area Managers, but he may have indicated that
jobs could be in jeopardy if a better performance was not
achieved.
It is the testimony of Mr Rudduck that he had played no
direct part in the restructure, or in the dismissal of Mr Flavel,
and that he became aware of the dismissal after the event.
There is nothing which causes me to doubt the veracity
of Mr Tognazzini's testimony and therefore I accept that the
dismissal of Mr Flavel occurred as a consequence of a
decision by K Mart to reduce its managerial personnel by
4 persons and to reduce salary costs. A decision had been
taken to reduce the store management positions by one and
to retain in the remaining management structure the
personnel who had performed best. I therefore find that Mr
Flavel was retrenched. His dismissal was not prompted by
any failure to achieve a required level of performance but
because he had been assessed to be the lowest performer in
the relevant management group. It is my view that Mr Earle
had no preconceived view that Mr Flavel ought be a person
selected for retrenchment and that notwithstanding his prior
involvement with Mr Flavel, he objectively assessed the
applicant according to the information he had available.
I think it probable that Mr Rudduck, in an endeavour to
effect a change in performance, made comments to Messrs
Flavel, Staker and Gavey which were couched in terms
designed to cause them to fear that Mr Earle was dissatisfied
with one, or more, of their performances and if such was not
rectified, dismissal could occur. It is clear from the evidence
that the Area Managers, as a group, were appraised of
matters that fell within their duties which required attention.
Mr Flavel denies that he had been expressly informed, and
reminded, that several aspects of his performance required
rectification. Yet, Mr Havel concedes that there were
occasions that Mr Rudduck had been in the Do-It-Yourself
area and criticised aspects of his performance. Other than
in relation to the discussion planner (exhibit C5) there was
no indication that discussions with Mr Havel were formally
conducted in the office of Mr Rudduck, or any office
environment. Mr Gavey recollected having separate but
infrequent discussions with Mr Rudduck regarding his
performance. Mr Staker said that other than for one
discussion planner, his performance had not been raised with
him separately by Mr Rudduck. I therefore have some
doubts of the extent that Mr Rudduck made the Area
Managers aware of their individual shortcomings as recorded by him. Either the individual counselling had been
limited, or the matters raised with the Area Manager were
done informally and were viewed as no more than routine
matters to persons who, obviously, had difficulty coping
with their jobs.
It is management's prerogative to reduce its number of
personnel for financial reasons, and to restructure within
management levels. Mr Havel does not take issue with the
view of K Mart that when reducing management personnel
those who have performed best ought be retained in
preference to those who have not. Although I am a little
sceptical of the level of individual counselling and guidance
Mr Havel received from his superior, there is no evidence
that the Store Manager had been unreasonably critical of his
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performance and less than objective in his general assessment of the applicant, as compared to his peers, throughout
the period he had been an Area Manager. The overall
assessment process used by K Mart, although informal, has
not been shown to have been biased against Mr Havel.
Because a comparative process was issued by K Mart, and
was legitimately open to be issued, Mr Flavel, in my view
was required to establish that he had wrongly been assessed
as falling within the four lowest performing management
personnel. That he has not done.
The dismissal, although poorly handled by K Mart in my
view, was not an unfair dismissal.
Appearances: Mr P.E. Mullally (of Counsel) appeared on
behalf of the Applicant.
Mr T.H. Caspersz (of Counsel) appeared on behalf of the
Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Darren Graham Flavel
K-Mart Australia Ltd.
No. 1179 of 1993.
COMMISSIONER C.B. PARKS.
25 July 1994.
Order.
HAVING heard Mr P.E. Mullally (of Counsel) on behalf of
the Applicant and Mr T.H. Caspersz (of Counsel) on behalf
of the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the application be and is hereby dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Stephen Harden
and
Beau Rivage Catering.
No. 347 of 1994.
COMMISSIONER J.F. GREGOR.
2 August 1994.
Reasons for Decision.
THE COMMISSIONER: On the 24th of March 1994,
Stephen Harden (the Applicant) applied to the Commission
for an Order pursuant to Section 29(b)(i) and Section 23(a)
of the Industrial Relations Act 1979 (the Act), for Orders
against Beau Rivage Catering (the Respondent) for reemployment in a position which had been occupied by him
prior to his dismissal by the Respondent.
The precise date of dismissal is at issue between the
parties and it becomes important because the Respondent,
represented by Mr A. Tomlinson, has raised a question of
jurisdiction. Mr Tomlinson says that the application is
contrary to Section 29(2) of the Act and at the commencement of proceedings, he sought that the issue of jurisdiction
be determined. The Commission heard argument from the
parties. It indicated after hearing them that it was unable to
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reach a conclusion as to whether the application was filed
after the 28 day period that is specified in Section 29(2) of
the Act. Whether or not the application had been filed was
a matter of fact that could only be ascertained after hearing
the evidence. The Commission decided that the parties
should present all of their argument. However, when
considering the submissions, the question of jurisdiction
would be determined first. I now give my attention to the
question.
The Respondent says it agrees with the assertion of the
Applicant that he was employed in the capacity of a casual
bar attendant pursuant to the provisions of the Restaurant,
Tearoom and Catering Workers' Award, 1979 (the Award).
It was the Respondent's further submission that the
Applicant had last worked for the Respondent on the 28th
of January 1994, and has not worked since that time. In
accordance with the definition of a "casual" which is
contained in the Award, the engagement is required to be
by the hour, by the shift or by die actual occasion that the
person is required to work. Mr Tomlinson said, by reference
to the Award, that a casual worker is a person who is
engaged as such and the Award has, in effect, a requirement
that a person is paid by the hour and can be terminated on
one hour's notice. The implication for this is that the
employment of a casual worker is by a series of contracts
of employment that occur each time the casual worker is
engaged, and completes at the end of that particular
engagement.
According to Mr Tomlinson, there is no question, on the
facts in this matter, that the Applicant could be placed in the
category of a full time casual employee, that is a person who
works near 38 hours per week. This is because since the 7th
of December 1993 and until the 25 th of January 1994, the
Applicant had worked on five occasions for very short
periods of time. For instance, on the 7 th of December 1993,
he worked for four hours; on the 14th of December 1993,
for three hours; on the 11th of January 1994, for 10 hours;
on the 18th of January 1994, for four hours; and then on the
25th of January 1994, for another two hours. That was the
full extent of the employment for the preceeding two
months. Therefore, there was no question of the Applicant
being in the type of engagement where he was on a full time
basis. He had, in effect, separate contracts of employment
on each of those occasions. The method of engagement was
for him to receive a telephone call in which he would be
asked whether he was available for work at a particular time
and at a particular place for a particular period. If he was
available he would work those hours and go home.
The matter is complicated by some events which occurred
after the 28th of January 1994. Mr Tomlinson addressed
those. He referred the Commission to a letter dated the 22nd
of February 1994 (Exhibit Tl). The letter, formal parts
omitted, is included hereunder:
"Be advised that you are currently listed on our
casual employee list, however with this time of year
being a quiet period within our company generally, we
have no work available for you at present.
Be assured that when our demand for casual staff
increases again we will be including you on our
rosters."
The significance of this, says Mr Tomlinson, is that it
establishes that the Respondent maintained a list of potential
employees it would call to work at various establishments.
The letter reinforces, says Mr Tomlinson, the proposition the
Respondent advances that the Applicant's name was on a
list of many people who have the potential to receive calls
from the Respondent to come to work.
There is a second jurisdictional point advanced by Mr
Tbmlinson. The point is simply that the Applicant was a
casual employee and at the conclusion of a shift, by its own
terms, the contract of employment came to an end and there
was no termination. Of course, there is no dismissal or
resignation and therefore there is no underpinning reason
which would give the Applicant the ability to make an
application which would activate Section 29(b)(i) of the Act

During the hearing, Ms Blaskett, who appeared for the
Applicant, made some preliminary submissions. However,
she sought leave to add further written submissions and
leave was granted. Those submissions were received on the
11th of July 1994.
The submissions make it clear that they address the
specific point that had been put on behalf of the Respondent
by Mr Tomlinson in his argument, that the Applicant's
contract of employment could not have been terminated as
suggested by the employer. The real date of termination was
the 25th of February 1994. It was said that the casual worker
provision provides little guidance as to the nature of casual
employment under the Award and further, that neither the
Contract of Service clause nor the Definitions clause of the
Award assist in clarifying the nature of casual employment.
Nevertheless there was an acceptance that the Applicant was
engaged as a casual employee within the terms of Clause
11.—Casual Employees of the Award. That, though, is not
determinative of the underlying legal relationship between
the parties. The submission postulates, in effect, that an
employee employed under subclause (1) of Clause 11.—
Casual Employees of the Award may be employed under the
one ongoing contract of employment rather than separate
successive contracts and that Mr Harden was employed in
such circumstances and had been so since 1991. This would
mean that the termination of his contract occurred on the
25th of Febmary 1994, because on that date he was notified
that his services were no longer required. Prior to that there
had been neither a pre-existing notification of termination
nor had there been acts by either party constituting a
repudiation of the Applicant's subsisting contract. Consequently, he was employed on one ongoing contract and
therefore, the Commission should find that his services were
terminated on the 25th of February 1994, and not some
earlier date and therefore, by implication, within the time
specified for filing applications under Section 29(2).
As mentioned by the Commission during proceedings,
and by the Advocate for the Applicant in written submissions, the issue of ongoing employment for casual employees had been before the Commission on previous occasions,
in particular in Squirrell v. Bibra Lakes Adventure World
Pty Ltd (1984) 64 WAIG 1834. In his Reasons for Decision,
Commissioner Fielding observed:
"... One has only to examine the various awards of
this Commission to find that a casual employee is
defined in varying ways. In some awards, for example,
the definition is based on the hours worked each week,
and in others it is based on the fact that the employee
is paid at an hourly rate, and in others on a combination
of both those factors. It is not uncommon to find such
an employee defined as being one "who is engaged and
paid as such", by which I take it to be that the label
given to the employee by the parties at the time of
engagement is to be the governing factor. Thus it is
possible for a "casual employee" so defined to work
for eight hours a day over a constant time of the day,
seven days a week throughout a whole year. In those
circumstances, it would be unlikely although not
conceptually impossible, that the work was in reality
done under a series of separate and distinct contracts.
»»
I respectfully agree with the Learned Commissioner's
exposition and specifically that it is possible for a casual
employee to work for eight hours a day over a constant time,
seven days a week throughout the year and still be called
a casual. In my view, the Learned Commissioner's
conclusions addressed a specific set of circumstances and
even then he indicated that it is not conceptually impossible,
even though it was unlikely, that the work was done under
a series of separate and distinct contracts.
If one looks at the facts in this matter, they are
distinguishable from those in Squirrell's Case (supra). The
evidence confirms the submission of Mr Tomlinson that in
the two months prior to the 25th of January 1994, there had
been only five occasions when varying casual contracts were
worked. That was described as the full extent of the
employment. This, as I indicated, was not disputed by the

Applicant. The type of relationship here is, in my view, quite
different from that described by Commissioner Fielding in
Squirrell's Case (supra). It is open to find that the Applicant
was employed on separate and discreet contracts of
employment and in the terms of the Award, each of those
contracts came to a conclusion by their own terms at the end
of the period for which the engagement was offered on each
occasion.
Insofar as the letter of the 22nd of February 1994, and a
final telephone call on the 25th of February 1994, from Mr
Bow is concerned, I draw the following conclusions. I deal
First with the letter of the 22nd of February 1994 (Exhibit
Tl).
In my view that letter gives more comfort to the
Respondent than it does the Applicant. It is indicative of a
practice which is well known in the hospitality industry
where lists of casual employees are kept by companies and
the persons who are on those lists are rung from time to time
and offered work. It is not unusual in the industry that one
person can have their name on lists for a number of
companies and that, on the evidence, may well be the case
here. On the 25th of February 1994, Mr Bow, after receiving
instructions from his General Manager Mr Hickson, rang the
Applicant and told him that the company had lost confidence
in his performance and that he would no longer be rostered
on. That action is not inconsistent with the letter in Exhibit
Tl. 1 think the use of the word "roster" is used in an
industry context and means only a list of persons who could
be offered jobs. It is not used in the sense that one normally
uses it in industrial documents where full time shift workers
are involved.
I therefore find that the Applicant was last employed on
the 28th of January 1994. The application, on its face, was
filed on the 24th of March 1994. That is outside the time
specified in Section 29(2) of the Act and as Fielding C.
observed in E.J. Richardson v. Cecil Bros Pty Ltd (1994) 74
WAIG 1017:
"It is apparent from Section 29(2) that the time limit
stipulated therein is an integral part of and conditions
a right of a former employee to refer an application to
the Commission alleging harsh, oppressive or unfair
dismissal from employment .. Since on its proper
construction Section 29(2) does not merely attach a
time limit for instituting a proceedings but imposes a
time limit "which is an essential condition of the right
itself and unless the condition is satisfied there is no
right" in respect of which to extend the time."
Applying that authority Application No. 347 of
1994, purportedly registered in the Commission outside the time limited imposed by Section 29(2), is a
nullity being contrary to law.
In view of my finding on the first head of the
jurisdictional argument, I do not examine in detail the
second head advanced by Mr Tomlinson, that is that there
was no termination on the completion of the last shift
worked by the Applicant on the 28 th of January 1994.
Although I do not determine the matter conclusively, I am
of the view that on the authority of the Full Court of the
Supreme Court of Western Australia in Metaxas v. The
Public Service Appeal Board (unreported) that the contract
of employment came to an end in accordance with its own
terms on the 28 th of January 1994, and there was no
dismissal. Therefore the authority to institute an application
under Section 29 (b)(i) of the Act is not available to the
Applicant.
For the above Reasons, this matter will be dismissed for
wont of jurisdiction.
Appearances: Ms D.A. Blaskett, and with her Ms S.M.
Mayman appeared for the Applicant.
Mr A.C. Tomlinson appeared for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Stephen Harden
and
Beau Rivage Catering.
No. 347 of 1994.
COMMISSIONER J.F. GREGOR.
2 August 1994.
Order.
HAVING heard Ms D.A. Blaskett, and with her Ms S.M.
Mayman on behalf of the Applicant, and Mr A.C. Tomlinson
on behalf of the Respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That the application be, and is hereby, dismissed for
wont of jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Geoffrey Hodgson
and
Boulder Promotion and Development Association Inc.
No. 311 of 1994.
COMMISSIONER J.F. GREGOR.
21 June 1994.
Reasons for Decision.
(Given extemporaneously at the conclusion of proceedings
as edited by the Commissioner)
THE COMMISSIONER: This is an action that was
commenced by the filing in the Registiy of the Commission
by Geoffrey Hodgson of an application in which he sought
Orders against the Boulder Promotion and Development
Association Inc (the Association) pursuant to Section 29 of
the Industrial Relations Act 1979 (the Act), on the grounds
that he had been unfairly dismissed from an employment
contract that he had with the Association during the period
of the 8th of November 1993, to the 8th of March 1994.
The Association is an organisation which has been created
to promote the development of the Boulder portion of the
City of Kalgoorlie/Boulder. The Association has received
funding from the State Government under its Main Street
Funding Project Scheme. That scheme has been created as
part of the attempts by the Western Australian Department
of Trade and Commerce to encourage small business in
country areas. It is with the use of funds from that source
that the Association, on the 8th of November 1993,
employed the Applicant. On the evidence, he was dismissed
on or about the 8 th of March 1994, after he had been in
part-time employment for the period from November to
March. He says that he was told that there was a personality
clash with an unnamed person and that the Main Street
Project was not making satisfactory progress.
In response, the Applicant says that he was never told
exactly how he ought to pursue the aims of the Association
but, in any event to the extent that he was told, he properly
perfonned his duties. He said that the involvement of the
President of the Association caused him difficulties. The
President is the advocate who appeared for the Association
in these proceedings, Mr Delbridge, who also happens to be
an office holder in The Australian Workers Union. That
might not be relevant in other circumstances, but there is
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some relevance here in that The Australian Workers Union
made a donation to the Association in the form of office
accommodation in its Boulder facility to the value of around
$7000. According to the Applicant, there were many
occasions when he could not get into the office because
Union officers were not present and they had the keys to the
office. He had attempted on a number of occasions to obtain
keys for himself but that was refused. He also says he
attempted to obtain more suitable accommodation but when
he did so that was also refused.
The Applicant says that at or about the time of dismissal
he was asked to attend a meeting of the Association. He was
asked to wait outside the meeting and then invited in, at
which time he was told he was dismissed. He said he had
been given no prior warning, either verbal or written, that
his performance was said by anyone to be unsatisfactory. He
was given an opportunity to speak at the meeting but only
after, as far as he was concerned at least, the meeting had
resolved to dismiss him. He said that he could not be held
responsible for the fact, which he admitted, that the Main
Street Project in Boulder was not progressing satisfactorily.
There were a number of reasons, a 'plethora of reasons', for
this I am told. Those reasons though were not within his
capacity to correct as they concerned action by members of
the council, or of the Association, its various committees or
actions of persons who could be subject to the activities of
the Association. He says that he could appreciate that if he
was the type of person that had been portrayed by the
Respondent that he would not employ him either if he was
an employer. He told the Commission from the bar table that
he currently enjoys various positions of trust. He said that
he had offered himself for employment on the basis that he
had abundant skills, both secretarial and otherwise, and he
has, as far as he was concerned, displayed those skills.
The Applicant says that one of the reasons that he was
unable to perform duties allocated to him during a meeting
on the 7th of January 1994 (Exhibit D4), such as to produce
a weekly planner or a weekly review, was because he could
not get into the office to type the reports. He offers that as
a reason why he did not, and was unable to, comply with
those commands or requirements of him. He says in respect
of funding, which is another complaint about him from the
employer, that he was never actually told to go and raise
funds. If he had been told to do so he would have, however
he was not told. As far as he was concerned, he did his level
best to do the job properly and claims there is insufficient
to warrant the dismissal which he regards as a summary
dismissal.
I adumbrate a little on the Association's position by
referring to Mr Delbridge's submissions. In well presented
and logical submissions Mr Delbridge said that the
Applicant had been hired in a fair and just manner. I think
the inference that he wishes me to draw from that is that the
Association's commitment to fairness commenced from the
first day of hire. The precise details of the assertion are not
really germane to what I need to decide, but in short they
were that when the funding was first obtained for the job,
somehow or other the Applicant was appointed to it. This
caused the Association to review the appointment again.
Proper interviews, and when I say proper I mean interviews
that were conducted in the way an organisation normally
would do to ensure fair selection, were conducted. Mr
Delbridge says that a month into the period of employment
problems began. This submission was supported by the
evidence of Mrs Roadnight, evidence I observe at this time
that I accept. She, in quite detailed evidence, set out the
concerns that she saw occurring towards Christmas time.
There was a complaint too by Mr Delbridge that the
Applicant went off on leave for 10 days prior to Christmas
without prior discussion with the employer. I have no need
to examine that as that does not appear to be a crucial issue,
at least in the dismissal. It is put forward by the Association
as a demonstration of the cavalier way, in its view, that the
Applicant was inclined to treat his relationship with the
Association.
By the 7th of January 1994, Mrs Roadnight and Mr
Delbridge decided that they needed to have a meeting with
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the Applicant. They did so in the office in Burt Street. The
evidence of that meeting is that Mr Delbridge and Mrs
Roadnight met first. They decided what they wanted to tell
the Applicant about their complaints, about what he was
doing, and they wrote the complaints on a whiteboard. They
then invited him to join them and they discussed each of the
terms of which there were eleven. Later those items were
transferred on to a document which is now before the
Commission (Exhibit D4).
Exhibit D4 reflects a thorough canvassing of the duties
that the Association expected of the Applicant. He was
asked to do weekly planners and weekly reviews. He was
asked to keep a correspondence register and a telephone
register. He was told that Press Releases had to be approved
by the President or the Secretary of the Association before
they were made. He was told also about the Association's
attitude to interviews with the print media as opposed to
general press releases. He was told what Association
committees he was expected to be on and he was told about
other matters or other directives which they expected him
to comply with. It is the submission of the Association that
the requirements specified were part of a process. Mr
Delbridge described it in his submissions as a demonstration
of how, all of the way through the contract of employment,
the Association was trying to solve what they saw to be a
problem with the way the Co-Ordinator went about his
work. As 1 said, they had meetings and they had the
meetings because it did not appear to the Association that
one-on-one meetings convinced the Applicant of very much
at all.
Mr Delbridge drew to the attention of the Commission
evidentiary admissions from the Applicant, that he did not
comply at least with two of the requirements which were set
out on the 7th of January 1994; that is, he did not, except
on three occasions, provide weekly planners or weekly
reviews. During his submissions Mr Delbridge also indicated that the direction to make a telephone register was not
complied with in terms which were promulgated to the
Applicant on the 7th of January 1994. In fact, it was not until
some time in March that the Association saw the telephone
register. When they did see it, because of the way the record
had been kept it was not in a form which allowed them to
use it for its true purpose; that is, as an audit on the calls
made. This was because the Association could not tell who
the telephone calls had been made to.
As for his work itself, the Association complains that it
was always difficult to find out what the Co-Ordinator was
doing. It was clear, at least on the evidence of Mr Jones and
Mrs Sharp, that from their point of view he was not out
meeting the businesses around the community as they
contemplated that he should. The Applicant disputes that
allegation, but it is a source of complaint from the
Association that he was not visiting. Mr Jones was
concerned because he was of the view that the job of
Co-Ordinator could not be done from an office. Even if there
were difficulties with the office, that should not have
stopped the main thrust of the work which was out and
about, as it were, in the businesses, getting the businesses
to support the Association's aims.
After the 7th of January 1994, the Association decided
that they needed to have a meeting to discuss the
Co-Ordinator's future because, at least in the President's and
the Secretary's view, there had been no sufficient reaction
from the instructions they had issued on the 7th of January
1994. They therefore convened a series of meetings. The
minutes of the relevant meetings are before the Commission
in Exhibit HI. The sequence was the President convened the
meeting of the committee of the Association. He asked the
Secretary to invite members of the committee. As the
Applicant was not a member, that did not include him. At
that meeting they discussed the Applicant's performance.
They had a further meeting in March at which they sought
some advice about how they might deal with the difficulties
with the Applicant. They were told that there were three
courses of action they could take. The course of action for
which they opted was one which meant replacing the
Co-Ordinator.
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There was a meeting and there was a discussion on the
8th of March 1994. The Applicant had been asked to come
to the meeting, but before he entered, the committee passed
a resolution to say that he would be dismissed. I am asked
to accept that the resolution was in fact passed pro tem; pro
tern the Applicant having the opportunity to speak to it. This
is a major difference between the parties. The Applicant
does not see it that way. I think that sufficiently covers the
argument that has been put to allow me to draw some
conclusions.
I do so against this following law that I am required to
apply: in The Federated Miscellaneous Workers Union of
Australia, Hospital, Service and Miscellaneous, WA Branch
v. Undercliffe Nursing Home (1985) 65 WA1G 385, the
basic authority is laid down. The rule to be applied is
expressed as follows. Every employer has the right to
terminate the services of an employee and it is only when
that right is exercised harshly and unfairly that the
Commission will interfere with the right. The Commission
is to apply this rule against the commands which are set out
in section 26 of the Industrial Relations Act 1979. Section
26 requires the Commission to act with equity and good
conscience and in accordance with the substantial merits of
the case. It is to take into account the interests of those
directly and indirectly concerned. This means one must take
into account the public interest as well in the model of
equitable relief that this Commission is required to apply.
When the Commission is applying these rules, there is
another rule which is important to take into consideration.
In applying the test I am not to put myself in the place of
the employer to the extent that I might say "Well, if I had
have been the employer on that day, I would have done
something different, therefore what has happened is unfair".
That is not the law. The Commission is not to be an
alternative manager or a surrogate manager. Finally, the
Commission should take into account the authority which
has been set out by the Full Court of the Federal Court of
Australia in Byrne and Frew v. Australian Airlines Limited
(N19 and N10 of 1993 Unreported). That case was decided
on the 7th of February 1989. The nub of it is that if an
employee is to be dismissed, he is entitled to know what it
is about his work that is complained of. He is entitled to have
the opportunity to remedy any deficiencies which the
employer sees in his work.
I am to apply the facts that I have discussed earlier against
the law and I must say that I find this case is an extremely
difficult case to decide. But decide it I must because the
Commission cannot declare that there is a draw. We have
a situation here where the Applicant has come to the
Commission. He has, in my respectful view, quite eloquently put his case to the Commission and he has given the
Commission the benefit of his evidence. On the other hand,
the Respondent too has put a cogent case in rebuttal. It
presents five witnesses to the Commission who gave
corroborative evidence of what they saw to be the
difficulties in this employment relationship.
I have to say, and it is my duty to say so, that I find in
respect of the evidence that the evidence of the Respondent
is quite acceptable to me. That is not to say that I disbelieve
the Applicant or suggest that he was not telling a story other
than that story that he believed to be the truth. But in a
situation where there is conflict between evidence and there
is corroboration on one side or the other, the law is clear that
the Commission has to give additional weight to corroborated evidence. The main evidence came from Mrs
Roadnight and I was able to distil from her evidence, and
I accept what she said, that she thought there were problems
with the employment relationship early on. I think it is fair
to say that she generated, together with the President, the
meeting on the 7th of January 1994. The Applicant has a
view about that meeting. He regarded it as a mutual sorting
out of where boundaries were and what he should do. That
may be correct to some extent. But the fact of the matter is
that it is clear from the evidence that is before the
Commission, both the viva voce evidence from Mrs
Roadnight and the evidence in Exhibit D4 which I accept
as being reasonably accurate, that those 11 items which are
set out in that document set out a plan that the employer had
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for the employee. They were clearly requirements placed
upon him by the employer.
This was followed up by Mrs Roadnight later when things
were still not going well. This time she produced the action
plans (Exhibit D5) in which all of the projects were
identified and an action column was created. The detail of
the specific plan was noted, there were the provisions for
progress reports and the action date. A cursory examination
of the document shows that the Co-Ordinator figured
prominently in it. There can be no doubt that he should have
known that he was required to do the things that were set
out in there by the times stated. The evidence of Mrs
Roadnight is that he did not do many things. He did some
of them, but not many of them. There is another thread
which comes out of Exhibit D4 as well and there is the
weekly planner and review. The Applicant says that he was
unable to produce the reports because he could not get into
his office. If that was right, as a matter of logic, he could
not get into the office for a whole five weeks. I do not think
he really expects that the Commission would accept that he
could not get into the office at all.
I have the greatest sympathy for him in the position that
he found himself in having a workplace, a workstation, that
he could not get access to because people would not let him
in. Or that if he said he was going out for lunch, he would
come back for lunch at 1.15 p.m., I think one of his
documents says, and the person with the key did not front
back until 3.30 p.m. This must be a very galling situation
and would have caused him great concern. Mr Jones
mentioned this and that he was concerned about it as well.
That was a poor situation and it did nothing to assist the
Applicant to meet the requirements placed upon him. But
at the same time, I just find it a little hard to believe that
he was unable to produce weekly reports for all of that
period. It is just a little too glib to say "I could not get in
the office for five weeks". I am therefore of the view that
there were deficiencies by the Applicant in the producing
of the weekly planner and review. That was in breach of a
direct order he had been given and he knew that could likely
lead to difficulty.
Insofar as fund raising is concerned, there is a complaint
that the Applicant held himself out to be a good fund raiser,
yet he raised no funds. Money raising has to be done to a
plan, there has to be some scheme, it is not in my experience
something that is done ad hoc. I would think that if there
was no plan put in place, then the Applicant could not be
held to account to the level that he is sought to be held to
account for not raising the funds that he was supposed to
raise. Unless, of course, it was a requirement of the position
that he produce a plan. As for the meeting itself on 8 March
1994, the Applicant says that after he came into the meeting
he was told he was being dismissed for two reasons—
personality conflict with someone and the failure of the
Main Street Project. He says that President Delbridge read
a motion to him that had been passed which said he had been
dismissed. On the basis of that, he refused to make any
comments about his dismissal because he says he thought
the dismissal had been effected and there was no point in
making any comment.
It is my task to find what, on the balance of probabilities,
happened. To this end, I have heard evidence from four
persons who were at that meeting and on my understanding
of what they said I have to say that I think the Applicant
misunderstood what had occurred. Whether that was wilful
or not, I do not know, but I think the true situation was that
the Applicant was invited into the meeting, he was told of
the intention to dismiss him and he was given the
opportunity to speak. He decided not to take that opportunity. As he says, it is a denial of natural justice if a person
accused of some misbehaviour is not allowed to speak.
Similar concepts underpin the decision in the Byrne and
Frew Case (supra). I am of the view, though, that the
concept has no real application here because an offer was
made to allow the Applicant to speak about the matter of his
dismissal. He opted not to. That finding is available on the
evidence and I so find. That means that the question of
denial of natural justice to the extent identified is not one
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which would add to the alleged unfairness of the decision
to terminate in this case. I have got to observe, though, that
the way the Association went about the dismissal procedure
is quite strange. I would have thought that the way to do it
would have been to invite the person in and say "We are
going to vote upon a motion to dismiss you. What have you
got to say to us that we should take into account?" But that
was not done. I can imagine, although I cannot find as a fact,
of course, that if someone is brought before eight people and
told "We have resolved to dismiss you", the person might
not actually hear much after that. Therefore, there is a
potential that the opportunity to speak to the dismissal may
have been foregone because of the obvious emotional
reaction to being dismissed. That is a difficulty with the
dismissal, although I say that on the evidence I have heard
that what the committee did, they did in good faith.
At the end of all this, where do we get? I am of the view
that there were grounds for the committee to conclude that
the Applicant was not doing the job in the way they wanted
it done. It is open to conclude, and I do, that they gave him
a warning about that; a warning sufficient for the purposes
that it was designed, that is, to tell him what they wanted
him to do to remedy what they saw as a deficiency. I find
there were grounds for uneasiness about the way the
Applicant was going about performing his work. As I said
before, this decision is an extremely close one. If I had been
at the committee meeting, that I may have done it a different
way or I may not have dismissed the Applicant is not the
point. The Applicant is required to bear the onus of proof.
It is for the Applicant to establish that there has been
unfairness, not for the Respondent to prove that there has
not. In a situation where the Applicant has not established
that there has been unfairness, the onus of proof has not been
discharged therefore the case had not been made out.
I think this is one of the rare cases where that has
occurred. I am therefore unable to find that the Applicant
was unfairly dismissed and because I cannot so find, because
he has not discharged the onus of proof, I cannot order his
reinstatement. If I am wrong about that, as a matter of law
I will quickly canvass the next step that I would need to take
and that is to examine the question of reinstatement. It seems
to me that the Commission is not to avoid the use of the
remedy if the use would merely provide for discomfort in
the workplace or it would be difficult to work in the
situation. But the Commission is not to create a circumstance where there may be disputes or where the business
of the employer may be affected by the reinstatement.
At the same time, the authorities make it clear that the
remedy of reinstatement is to be given additional weight
because it is the only remedy the Commission can give.
Those authorities have been diminished somewhat since the
change to the Act in December 1993, to allow the
Commission to grant compensation in lieu of reinstatement
if a reinstatement order is breached. I have watched carefully
the conduct of this case and from what I can see of the
relationship between the parties, it would be an extremely
difficult relationship to recreate. I think there has been quite
a lot of heat in this issue and I doubt whether a proper
working relationship could be regenerated. However, I do
not need to rule positively on that.
I will issue an Order which will dismiss the application.
Appearances: The Applicant appeared on his own behalf.
Mr R.J. Delbridge and with him Mrs E.M. Roadnight,
appeared for the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Geoffrey Hodgson
and
Boulder Promotion and Development Association Inc.
No. 311 of 1994.
COMMISSIONER J.F. GREGOR.
25 July 1994.
Order.
HAVING heard the Applicant in person and Mr R.J.
Delbridge and with him Mrs E.M. Roadnight, on behalf of
the Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Michelle Luise Marotta
and
Romeo & Juliet's Hair Design.
No. 232 of 1994.
COMMISSIONER R.N. GEORGE.
8 July 1994.
Reasons for Decision.
THE COMMISSIONER: On 1 March 1994, Ms Michelle
Luise Marotta (the applicant) filed a Notice of Application
in the Commission pursuant to Section 29(b)(i) of the
Industrial Relations Act 1979 claiming that she had been
unfairly dismissed by her employer, Waverton Holdings Pty
Ltd as trustee for the Sleith Family Trust t/a Romeo &
Juliet's Hair Design, and seeking reinstatement without loss
of wages or entitlements.
The facts as they appear from the evidence and
submissions before the Commission are as follows.
The applicant was first employed by the respondent in
1992 on a part-time basis for 4 hours on Saturday mornings.
In January 1993, the applicant was interviewed by Mr Sleith
and employed full-time as a Hairdresser/Manager in the
classification of Principal Hairdresser under the Hairdressers Award 1989 No. A 32 of 1988. In this role the applicant
managed the hairdressing salon known as Romeo & Juliet's
Hair Design, trained an apprentice who was indentured to
Mr Sleith, purchased stock and materials used in the salon
and generally attended to its upkeep. The business itself is
small with the salon having three basins and a capacity to
seat up to eight clients. Its clientele is mostly elderly with
10-15% only being categorised as young clients.
The applicant was also responsible for cash takings which
she took home each night until they were collected by Mr
Sleith on one of his visits to the salon. Initially these visits
were weekly but later were mostly fortnightly or three
weekly. On occasions the applicant would not see Mr Sleith
for longer periods, the longest being seven weeks.
Between visits Mr Sleith was difficult to contact and there
were lengthy periods where there was no communication at
all between himself and the applicant Mr Sleith denied that
this was the case but it is a fact that his home phone number
was not available to the applicant or the apprentice, Ms
Duckworth, and he could only be contacted at home through
the salon telephone which had his home number programmed into the automatic dialling facility. Tfelephone
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numbers were available for both his place of work and a
camp at Rockingham where he often spent time, but the
evidence was that he was also difficult to contact on those
numbers at times. The difficulty in contacting Mr Sleith and
the infrequency of his visits to the salon were confirmed in
evidence by the applicant, the apprentice Ms Duckworth,
and Ms Pam, the Hairdresser/Manager who preceded the
applicant.
There was no written contract or letter of appointment and
the applicant was instructed that the salon was to be opened
Mondays, Wednesdays and Fridays between 8.30am and
5.30pm, Thursdays between 8.30am and 7.00pm and
Saturdays between 8.00am and 1.00pm. The salon was
closed on Sundays and on Tbesdays, with the exception of
those Thesdays following a Monday public holiday.
Payment was calculated by reference to the classification of
Principal Hairdresser under the Hairdressers Award 1989
No. A32 of 1988 and one hour was added each week as
payment in lieu of overtime. Mr Sleith had directed that time
worked by the applicant in excess of those paid for would
be adjusted by the taking of equivalent time off in lieu. How
and when the time in lieu was to be taken was left to the
discretion of the applicant and by arrangement between
herself and the apprentice who was being trained by her. The
evidence before the Commission is that overtime was
frequently worked but there were inconsistencies in the
evidence as to the extent to which time off in lieu was taken.
Mr Sleith was of the understanding that it was taken as it
accrued. Ms Duckworth in her evidence said that she was
frequently left alone in the salon for that reason. The
applicant, on the other hand, gave evidence that at first she
took time off which was due to her but after a short period
largely ceased the practice due to the fact that she was
responsible for ensuring that the apprentice was not left to
work in the salon on her own. Time and wages records were
not kept and according to the applicant this was because no
time and wages book was made available, despite a number
of requests made to Mr Sleith. The applicant simply kept her
own record of hours worked and informed Mr Sleith when
he called at the salon. Mr Sleith in the course of proceedings
showed two books to the applicant which he put to her were
kept in the back room of the salon and that she had been
instructed to use them. This was denied by the applicant and
when Mr Sleith was asked to provide the books to the
Commission for inspection it was revealed that they had not
been used by anyone, in one case since 1991 and in the other
case since May, 1992. When this was put to Mr Sleith he
said that this was because, despite his instructions to the
contrary, none of his employees would sign the books and
he had changed over to computer which recorded the times
his employees "should work". (Transcript P 43)
On 31 January, 1994 the applicant commenced a period
of 4 weeks approved annual leave which she had applied for
some six to eight weeks earlier. On 7 February, 1994 the
applicant received from Mr Sleith a letter dated 4 February
1994 giving notice of termination to take effect on and from
12 February, 1994, that being the last day of her annual
leave. This was not a summary dismissal according to Mr
Sleith and he had proceeded on the understanding that the
one week's notice given would run concurrently with the last
week of the applicant's annual leave. The termination letter
gave no reasons for dismissal and simply stated "This letter
is to advise you that your employment, with us, will be
terminated with effect from 12 February, 1994."
(Exhibit 1)
On Wednesday, 9 February 1994, following receipt of the
letter of termination, the applicant phoned the salon and
spoke to Mr Sleith's daughter, Julieanne Sleith, in an
attempt to ascertain the reasons for her dismissal. Ms Sleith
was relieving the applicant in the salon while she was on
annual leave. The response from Ms Sleith was that she was
busy at the time and that the applicant should phone back
later. Instead the applicant, in company with her mother,
went to the salon and spoke with Ms Sleith who told her that
the reason for her dismissal was that she had left work on
Saturday, 29 January 1994, at 11.45am, one hour and fifteen
minutes before closing time. The applicant then left the
salon and went to the Hairdressing Registration Board where
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she reported the matter. She also later forwarded a letter to
Mr Sleith dated 9 February, 1994 asking again the reasons
for her dismissal.
At some point in time a second letter was prepared by Mr
Sleith confirming the earlier advice of termination and
providing the following four reasons for termination:
"1. In complete disregard of my specific instructions
and warnings, on Saturday 29 January 1994, you
absented yourself from your place of employment
during normal trading hours, without prior authorisation or reasonable excuse.
2. You have failed to adequately supervise the
training and work schedule of your apprentice, to
the extent that she terminated her employment.
3. You have repeatedly failed to ensure that, the
salon was open at all times during stated trading
hours.
4. You have failed to carry out specific tasks, despite
my repeated requests."
(Exhibit 2).
Mr Sleith in his evidence said that the letter identified as
Exhibit 1 was prepared for the purpose of giving notice of
termination and that the letter setting out the reasons for
dismissal (Exhibit 2) was prepared as "an official letter of
termination" (Transcript page 4). While both letters are
dated 4 February 1994 it would seem from the evidence that
Mr Sleith wrote the letter giving reasons for termination in
response to the letter from the applicant dated 9 February
(See transcript p. 39). Mr Sleith said in his evidence that the
second letter was not forwarded to the applicant at the time
it was written because he was of the understanding from
attempts he had made to contact her that she had shifted
address. He therefore left the letter at the salon and waited
for her to either contact him or to call into the salon where
she could be given the letter. I am bound to say that the
evidence of Mr Sleith in respect of this letter was generally
unconvincing and the one thing that is clear is that it was
not received by the applicant until it was produced by Mr
Sleith at a meeting in the Commission before the Deputy
Registrar held on 29 March 1994.
Before turning to deal with the reasons for dismissal and
the evidence relating to the matters identified I should
observe that there was significant differences in the evidence
as to what actually occurred. The decision as to which of the
evidence is to be preferred was the cause of some concern
because of the fact that what was said by and the demeanour
of Mr Sleith, the applicant and Ms Duckworth all left me
with doubts as to the truth of what was being said before the
Commission. I have already referred to some inconsistencies
in the evidence of all three which support my concern and
other concerns relating to Mr Sleith become apparent later
in these Reasons for Decision. Ms Pam on the other hand
had no vested interest in proceedings and gave her evidence
in a straight forward manner. On balance I have formed the
view that where there is direct conflict in the evidence more
weight should be attributed to that given on behalf of the
applicant than that given by Mr Sleith which was uncorroborated.
I turn now to deal with the reasons for dismissal as set
out in Exhibit 2.
"1. In complete disregard of my specific instructions
and warnings, on Saturday 29 January, 1994, you
absented yourself from your place of employment
during normal trading hours without prior authorisation or reasonable excuse."
The undisputed fact in relation to this incident is that at
about 11.45am on Saturday, 29 February 1994, the applicant
left the salon in charge of Ms Duckworth in order to attend
the disabled games with her boyfriend. This was done
without the prior authorisation of Mr Sleith although the
evidence of the applicant was that she had attempted without
success to contact him both on the Saturday in question and
the day preceding. According to Mr Sleith her absence was
in direct contravention of a direction given by him that

nobody was to take time off on a Saturday without his prior
authorisation.
The evidence of Mr Sleith was that his direction in respect
of Saturday mornings was given following an incident in
September 1993 when the salon was left unopened for
approximately one and half hours on a Saturday. Mr Sleith
had become aware that the salon was not open because he
telephoned and there was no answer to his call. What had
occurred was that the applicant, who should have been at
work at 8.30am to open the salon, was sick and the
apprentice was not due to commence work until 10.00am.
the applicant said she was unable to contact Mr Sleith
because she did not have access to his home telephone
number other than through the programmed telephone at the
salon. She therefore had contacted the apprentice and asked
her to attend and open the salon as soon as possible and to
inform Mr Sleith of her absence. The following Monday Mr
Sleith said that he called at the salon about closing time to
discuss the incident and gave clear instructions to both the
applicant and Ms Duckworth that under no circumstances
was time off to be taken on a Saturday without his prior
authorisation. He then says he released Ms Duckworth and
spoke privately to the applicant about her managerial skills
and other matters and issued what he described as a final
warning that "things had to improve a great deal".
(Transcript p. 7) This warning had followed three or four
other warnings about absences on a Saturday and other
warnings which Mr Sleith said were ten or more in number.
It was agreed by both the applicant and Ms Duckworth
that the Monday meeting where the events of the Saturday
in September 1993 were discussed took place but both
categorically denied that the direction referred by Mr Sleith
was given. Both also denied that Mr Sleith followed the joint
discussions on that day with a further private discussion with
the applicant. In fact Ms Duckworth gave evidence that she
could not recall any occasion while she was at work when
Mr Sleith had called at the salon and had private discussions
with the applicant. According to Ms Duckworth she could
only recall two occasions on which the applicant was absent
on a Saturday. One was when she was sick in September
1993 and the other was when she left early on 29 January
1994. This was consistent with the evidence of the applicant
who said she had taken only one sick day off in the time she
was employed by Mr Sleith.
On balance I do not believe this incident provides a valid
reason for dismissal. While the applicant may be open to
criticism for her action I am not satisfied that what occurred
was inconsistent with the informal time off in lieu
arrangements which apparently were agreed, if not condoned, or that the direction as to prior authorisation of time
off on Saturdays was actually given. Further there was no
evidence that there were any clients in the salon at the time
of or following the applicant's departure or that the business
was affected in any way.
"2. You have failed to adequately supervise the
training and work schedule of your apprentice, to
the extent that she terminated her employment."
This reason clearly has no substance.
In the course of proceedings Mr Sleith conceded that Ms
Duckworth had never complained to him about the training
given to her by the applicant. Mr Sleith relied on his own
observations, general discussions held with Ms Duckworth
and, in particular, a written request by her seeking
suspension of her apprenticeship with Romeo and Juliet's
Hair Design to enable her to obtain an apprenticeship
elsewhere.
The evidence was that apart from one or two complaints
from clients who had their hair done by Ms Duckworth,
there were no adverse comments from any source, including
TAPE, about the training given to her. the only complaint
by Ms Duckworth was that she was not sent on courses by
Mr Sleith, despite having raised on a number of occasions
through his daughter, who also had an involvement with the
salon, the fact that he was responsible for doing this. Ms
Pam, the Manager of the salon where Ms Duckworth now
works also gave evidence that Ms Duckworth's level of

development was consistent with her years of apprenticeship
and demonstrated no evidence of past inadequate training.
The written request by Ms Duckworth for suspension of
her apprenticeship which was relied upon by Mr Sleith reads
as follows:
"I Catherine Mary Duckworth give notice that I
wish to suspend my apprenticeship agreement and
employ, with Romeo and Juliets Hair Design as from
2/2/94.
My reason for this action is the Manageress is not
giving me the training I would like to receive. I would
like to work in a salon were (sic) 1 can get more
experience.
Catherine Duckworth
M E Parkinson (Mother)"
(Exhibit B)
Ms Duckworth's evidence, however, was that she had
originally sought to tender her request in different terms but
was told by Mr Sleith's daughter, Julieanne, it was not
acceptable. The original request was in terms indicated
below:
"4/2/94
To Whom it may Concern,
I Catherine Mary Duckworth will be going into the
3rd year of my apprenticeship on the 2nd July 94. I
would like my apprenticeship at Romeo and Juliets
Hair Design to be suspended, until I find another salon
who is willing to take me on.
My reason for this decision is the salon is not giving
me the training I would like to receive. I would like to
work with a group of girls to learn different techniques
when working with hair and the client age group varies
more which will allow me to do more of the modem
styles. This will give me experience during my
apprenticeship.
I would like to go on courses and hopefuly (sic) start
entering into hair competitions, which my employer
has not done so during the 19 months of working in the
salon.
Thank you
Catherine Duckworth
(Exhibit C)
According to Ms Duckworth, Ms Sleith refused to accept
the request identified as Exhibit C and placed before her an
alternative in terms identical to Exhibit B which she said had
been written by her father and which Ms Duckworth
recognised to be in his writing. Ms Sleith advised Ms
Duckworth that a request in the form drafted by her father
was necessary if she wished to have her apprenticeship
suspended and on that basis she complied. What is
significant, of course, is that the request that Ms Duckworth
was told to copy reflects directly on the applicant and
supports the second allegation in the reasons given for her
dismissal.
Although Mr Sleith attempted to discredit the evidence
of Ms Duckworth on this issue in cross examination he was
not successful and when one reads the evidence as a whole
it is easy to conclude that the complaint about training was
nothing more than a contrivance and as such does damage
to the credibility of Mr Sleith.
"3. You have repeatedly failed to ensure that, the salon
was open at all times during stated trading hours."
The evidence of Mr Sleith in relation to this reason is that
while his visits to the salon may have been infrequent he
often phoned or drove past the salon around opening or
closing times and that this revealed that there were many
occasions when the salon was opened late or closed early.
He also said he had frequently warned both the applicant and
Ms Duckworth in relation to this. This claim, however, is
denied by both the applicant and Ms Duckworth who were
both adamant that it had never been raised as an issue with
them.
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Further, the allegation by Mr Sleith was not supported by
any specific detail and it is difficult to see how it could be
given the loose arrangements in place concerning time off
in lieu of overtime and his failure to ensure that proper time
and wages records were kept.
"4. You have failed to carry out specific tasks, despite
my repeated requests."
Again the evidence does not support this allegation. In the
course of his evidence Mr Sleith says that he issued
somewhere in the region of ten warnings to the applicant and
told her that if her performance did not improve her services
would be terminated. The matters raised by Mr Sleith were
a failure to prepare stock levels and price lists, failure to
order specified products, poor timekeeping, inadequate
training of the apprentice and poor service to customers. All
of these warnings were said by Mr Sleith to be verbal and
were never recorded in writing.
Some of the issues raised in relation to this reason for
termination have already been dealt with and have been
shown to have no substance. The others relating to stock
lists, stock purchases and service to clients are all denied or
explained by the applicant. For example one of the
complaints by Mr Sleith was that the salon lost a number
of younger clients while the applicant was in charge of the
salon. The evidence of Ms Pam who was replaced by the
applicant, however, was that when she obtained the position
at Romeo & Juliet's Hair Design she brought with her a
number of clients from the salon where she previously
worked. When she left she said those clients followed her
to her new place of work and that this was not unusual in
the industry. In addition, the applicant's evidence is that she
was never warned about these matters. Ms Duckworth also
said that she never heard and was not aware of any such
warnings being given to the applicant and for reasons
already stated I attribute greater weight to the evidence on
behalf of the applicant than that of Mr Sleith.
Mr Crossley for the applicant took the Commission to a
number of authorities to support his submissions that the
applicant was denied procedural fairness in that she was
dismissed whilst on annual leave, without warning, without
reasons being provided, without any inquiry into the reason
for her leaving early on 29 January 1994 and without the
opportunity to answer allegations against her. He correctly
points out that the Commission is concerned not with legal
rights but with the question of whether the employer has
abused its rights and acted harshly or oppressively against
its employee (See Ronald David Miles, Norma Shirley
Miles and Lee Gavin Miles and Rose and Crown Hiring
Service trading as The Undercliffe Nursing Home, Appellants, and The Federated Miscellaneous Workers' Union of
Australia, Hospital, Service and Miscellaneous, W.A.
Branch, Respondent 65 WAIG 385). In this case, on the facts
as I have found them, it has been shown that the dismissal
of the applicant is both procedurally defective and manifestly unfair. It remains only then to determine whether an
order for reinstatement ought issue.
The applicant indicated in her evidence that she was still
without work and wanted her job back. She also believes
that she will have no problem in working with the
Respondent if she is reinstated in her employment. Mr
Crossley submits that reinstatement would not cause any
difficulty, particularly in the light of the arrangements under
which the salon is run with very little involvement of or
direct contact with Mr Sleith. If the arrangements under
which the applicant is required to manage the salon are
formally recorded and made known to the applicant I can
see no reason why the employment relationship could not
be re-established.
In all of the circumstances I have decided that the matter
ought be determined by an Order that the applicant be
reinstated in her employment without loss of entitlements.
As to the amount the applicant should receive for earnings
lost as a result of her dismissal I note that while the applicant
says she has had no work since her dismissal she has been
in receipt of social security benefits. Details of the extent
of any loss suffered, however, was not provided to the
Commission. The parties are therefore directed to hold
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discussions as to the appropriate payment in compensation
for lost earnings to be made to the applicant on resumption
of her employment. In the absence of any agreement in this
regard the Commission will reconvene to hear submissions
on the matter.
Appearances: Mr T. Crossley appeared on behalf of the
Applicant
Mr J. Sleith appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Michelle Luise Marotta
and
Romeo & Juliet's Hair Design.
No. 232 of 1994.
COMMISSIONER R.N. GEORGE.
22 July 1994.
Declaration and Order.
HAVING heard Mr T. Crossley on behalf of the Applicant
and Mr J. Sleith on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby—
(1) DECLARES that the Applicant was unfairly
dismissed from her employment with the Respondent on or about 12 February 1994.
(2) ORDERS that upon the Applicant presenting
herself for work no later than the start of business
on Monday, the 15th day of August, 1994 the
Respondent shall re-employ the Applicant as
Hairdresser/Manager, and such re-employment
shall be deemed to be continuous with her
previous employment with the Respondent as if
she had not been dismissed; and further that the
Respondent shall reimburse the Applicant for her
lost earnings in the sum of $6,944.90.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Tasie Milentis
and
Ansett Wridgways Removals.
(Subsidiary of TNT Group)
No. 162 of 1994.
COMMISSIONER J.F. GREGOR.
9 June 1994.
Reasons for Decision.
(Given extemporaneously at the conclusion of proceedings
as edited by the Commissioner)
THE COMMISSIONER: This matter was notified to the
Commission on the 14th of February 1994, when Tasie
Milentis (the Applicant) made application for Orders
pursuant to Section 29 of the Industrial Relations Act 1979
(the Act), for reinstatement to a position which, it is agreed,
he held with Ansett Wridgways Removals, a subsidiary of
the TNT group (Ansett Wridgways). The evidence indicates
that the Applicant started working with Ansett Wridgways
in November 1989. That employment continued until
February 1994, when there was a termination about which
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I will give some more details later. It is relevant that the
Applicant is a person who has had a great deal of experience
in die industry in which he was employed. He had been, as
shown in Exhibit Bl, an employee of Gascoyne Removals
and Storage for about seven and a half years where he
worked as Manager of its Interstate operations. According
to his evidence, he had left his employment with that
company because of personal reasons in that due to family
reasons he was unable to meet the travelling requirements
of the job. However, he left in good standing. That is attested
to in a reference which is before the Commission in Exhibit
B2.
There has not been much evidence given about the
Applicant's early years with Ansett Wridgways. It appears
that, and I conclude, that his work must have been
reasonably acceptable in the early stages of his employment.
In October 1993, he was subject to an employee performance appraisal. Nothing has been put before the Commission
that indicates that there were any appraisals before that time.
The appraisal, which was done in October 1993, according
to the face of the documentation by Mr Gill, described what
can only be described as shortcomings that the employer
saw with the Applicant's work. The Applicant's response to
that finding was that he understood the shortcomings so
described to be similar to the shortcomings of the group of
people who were employed at Ansett Wridgways including,
too, says the Applicant on evidence which is unchallenged,
Mr Gill himself. There is some support for this contention
if one looks at Exhibit B2 where, under the heading "Does
the employee conduct himself/herself in accordance with
company policy and directives?", there is the notation that
the Applicant is a "very loyal and supportive employee who
always gives a total commitment". It is also recorded that
his personal presentation was to the standard the company
required. As I have said, there were some criticisms and
shortcomings and these are described in the appraisal.
There was another appraisal done in January 1994. There
was nothing led in the evidence about why there was a need
for another appraisal. It is not useful to speculate as to why
another appraisal was done, but one was done by Mr
Lindsay, who appeared for the Respondent. It is significant
that the review period of this new appraisal is not specified,
although one can only draw the conclusion that it must be
from the time the last appraisal was done in October 1993,
through to January 1994. The Commission was not advised
why a further employee development appraisal was needed
in such close proximity. In the event though, the appraisal
lists shortcomings which were identified by Mr Lindsay. It
is the unchallenged evidence of the Applicant that the
appraisal was developed without any input from him, but he
was allowed to read it after it was completed.
I must say that in my experience the methodology used
is somewhat unusual. However, if it is the Respondent's
policy to do it in this way, so be it. At the end of the process,
the Applicant was given a document which described the
performance appraisal as an "interim performance appraisal". I do not know why that language is used seeing
it was the second performance appraisal which had been
done in a two month period, but nevertheless it was
described as "interim". It described the result of the
appraisal as indicating a shortfall in performance as a
despatcher. It gave the Applicant a period of six weeks in
which he was to show improvement He was then put on
notice, as it were, that a new assessment period was to
commence on the 5th of January 1994. It appears as though
another performance appraisal was then done. It was not
submitted to the Commission, but it must be assumed that
one was done because the Applicant's employment was
terminated on the 11th of February 1994, on the basis that
he had failed to demonstrate the required improvement in
the areas which had been set out in the development
appraisal.
A letter dated the 23rd of February 1994, was sent to the
Applicant. I am unable to distil from the evidence whether
in fact it is a confirmation of verbal notice to terminate or
it is the instrument of termination itself. If it is the
instrument of termination itself, it purports to terminate the
contract with effect from the 18th of February 1994, with
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one week's notice from the 11th of February 1994. If the
advice was given post the event, it is most likely that the
termination was unlawful. However, whether it was or not
is, in my view, probably moot and need not be decided. It
should also be remembered that during the period of review,
if I can so describe it, between the 5th of January 1994, and
the time of termination there is evidence to show that the
Applicant was absent from work through sickness.
The only other viva voce evidence, other than the
Applicant's, that the Commission has before it is from
Donna Monson. Miss Monson, in what I consider to be quite
a powerful way, testified to the efficiency, courteousness
and helpfulness of the Applicant. This witness provided
corroboration to the evidence of the Applicant. I will give
my assessment about her evidence later, but I note at this
stage that she was not cross-examined.
What the Applicant says through his Counsel, Mr Buti,
is that here we have a circumstance where there was been
a gross unfairness in the dismissal. There has been a breach
in policy; that policy created by the giving to the Applicant
a period from the 5th of January 1994 of six weeks in which
to improve his performance. Then that period not being
honoured, as it were, because it was truncated by his absence
on illness. He was not given a fair opportunity, says Mr Buti,
to improve his performance, if in fact it needed improving
at all. He was judged without the opportunity to rectify any
perceived problems in his performance because there had
been no attempt to counsel him about his alleged failures or
problems in his work performance. That is, as Mr Buti
described it, the kernel of the case. The Commission heard
evidence from the Applicant. He was subject to quite an
extensive cross-examination by Mr Lindsay.
I think the Respondent's position is quite clear. It did do
performance appraisals. It thought that those perfoimance
appraisals indicated some shortcomings. There was, therefore, another performance appraisal done within about two
and a half months. There was a further review period of the
Applicant's performance. In short, it was concluded that he
just did not measure up after what Ansett Wridgways
claimed were proper attempts to allow him to improve his
performance.
Before I turn to the law on the matter, I will give my view
of the witness evidence. The simple fact of the matter is that
unless the evidence in chief of the Applicant was damaged
or diminished by cross-examination then his evidence would
stand because his evidence is the only evidence before the
Commission. The Commission indicated during proceedings to Mr Lindsay, with the approval of Mr Buti, that it
could not accept, because there was a challenge to it,
averments from the bar table as to the evidence of Ansett
Wridgways. Notwithstanding this warning, no evidence in
rebuttal was called by Mr Lindsay. The fact of the matter
is that this Respondent has led no evidence whatsoever to
rebut the claims of the Applicant. That is why I say that if
his evidence is to be diminished in any way, it is to be
diminished by cross-examination. Therefore I need to
examine the cross-examination and I say this. In my bench
book I recorded 24 separate questions asked of the Applicant
concerning performance. In my view, there was not one
question that was not given an appropriate answer by the
Applicant. He had, what I consider to be, a reasonable
explanation for everything that was put to him. For instance,
one of the questions dealt with the failure to pick up some
goods from the wharf. The witness' answer was that it could
not be done on the day concerned because there was a strike
on the dock. That is a reasonable answer to the question and
it is not challenged by Ansett Wridgways that it was the truth
of the matter. Many answers to the other questions are of
a similar genre.
The Applicant was subject to cross-examination and he
was able to answer the questions. I have no reason to believe
that he did anything other than answer honestly. He admitted
that he made errors on occasions. He offered as an excuse
that no one is perfect. Such an admission is quite acceptable
to most reasonable persons. I have decided that I should
accept the evidence of the Applicant about the events. I do
so, acknowledging that he appeared to be a witness of truth.
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This means that when he challenged his questioner by his
answers or put forward his views about what he thought the
performance appraisals were all about and his impressions
of the responses of both Mr Gill and Mr Lindsay to those
performance appraisals, then I must accept the Applicant's
views. In particular, in respect of the appraisal in Exhibit B3,
the Applicant claimed that there is an agreement with Mr
Gill, or a concession from him, that what he was writing on
the appraisal form applied to everybody. The Applicant said
in evidence that another employee said to him "Don't worry
about your performance appraisal. Mine is exactly the
same". So there is force to that suggestion.
It appears to me, too, that in answers to many of the
questions concerning the processes used by Ansett
Wridgways, that the Applicant was in a position to know
what, at the coalface as it were, the difficulties were with
those administrative procedures. His answers, in effect, say
that on a number of occasions he was unable to comply with
Ansett Wrigdeways' policies because the control mechanisms which were used were not capable of facilitating the
policies. For example, if salesmen did not write the metric
size of loads as required on invoices then the Australian
Standard was impossible of application because there were
deficiencies in the chain of information. Whatever the
policy, if the salesmen did not complete their side of the
documentation properly, the Applicant could not do what he
was supposed to do properly. Therefore it is unreasonable
to visit upon him the responsibility for failure for Ansett
Wridgways to properly perform, if that is the case. Again
I note that Ansett Wridgways has not led any evidence to
challenge this evidence of the Applicant. As I understand it,
I am required, if I believe the Applicant's verbal evidence,
to accept that as the evidence of the facts of the matter.
I was referred by Mr Buti to some case law on the matter
and I wish to make some comments upon that. He referred
me to the Undercliffe Case which was Miles and Others t/a
Undercliffe Nursing Home v. The Federated Miscellaneous
Workers' Union of Western Australia, Hospital, Service and
Miscellaneous, WA Branch (1985) 65 WAIG 385. The
Undercliffe Case sets out the fundamental rules to be
applied. The question to be examined is not as to the
respective legal rights of the employer or the employee, but
whether the legal right to dismiss has been exercised so
harshly or oppressively as to amount to an abuse. There is
an obligation on a person who comes to the Commission as
an applicant and makes an allegation of unfairness to show
that there has been an oppression or injustice by the
employer in dealing with their case. In making an
assessment as to whether dismissal is unfair or not, it is not
the province of the Commission to take over the functions
of the employer in respect to selection and maintenance of
people in employment. The Commission is only to intervene
when it is necessary to protect an employee against an unfair
or unjust exercise of an employer's right to dismiss.
What is required of the Commission in this type of
proceeding is to determine whether there was a fair and
reasonable explanation for the decision to dismiss which,
when viewed objectively, would be regarded by a fairminded person as being totally legitimate for the action
taken. It is not for the Commission to simply substitute its'
opinion for that of the employer nor is it my duty, or the duty
of the Commission, to act as if it was a surrogate manager.
There is another case which has been recently handed
down by the Federal Court to which I wish to draw to the
attention of the parties. The Full Court of the Federal Court
in George Albert Byrne v. Australian Airlines No. NI 9 of
1992 and George Mortimer Frew v. Australian Airlines No.
NI 10 of 1992 in a decision issued on 7 February this year,
canvassed the employer's obligation to afford employees
substantive and procedural fairness and particularly the
obligation to carry out reasonable investigations to ascertain
and specify misconduct or poor performance, and to
consider mitigating factors when that information is
possessed of the employer.
The reasons of their Honours in Byrne and Frew (supra)
contain some contemporary views on the issues of procedure
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which are relevant here. In the joint decisions of Beaumont
and Heerey JJ, the learned Judges say:
"... But a reasonable employer could, and should, be
expected to indicate to the employee, in ordinary and
yet clear language, the particular matter which was of
concern so as to provide the employee with an adequate
opportunity to persuade the employer that the concern
so raised was not justified or that the employee's
conduct should be excused. ..."
And further:
"... It is well established that it is not sufficient that
an employee have a chance to state his or her own case
in detail; the employee must know sufficiently what is
being said against him or her so that he or she can
properly put forward his own case..."
In his reasons for decision in the same case. Gray J
articulated what I consider to be useful guidance to
employers on their obligation to afford employees procedural fairness. His Honour held that the obligation to afford
procedural fairness requires an employer to conduct a
reasonable investigation, to formulate what is alleged that
an employee has done or has failed to do. An employer
should put the allegations and give the employee a fair
opportunity to be heard, both in respect of the allegations
and as to whether he should be dismissed. It is necessary to
take into account relevant matters which might mitigate the
action taken by the employer.
On my reading of the whole of the judgement, the
principle issue that seems to have persuaded each of the
Justices that the conduct of the respondent in that case was
unreasonable was the failure by it to make clear to the
dismissed employees what view it took of their conduct and
why it was considered they were involved in conduct which
would justify a dismissal. Further, that the employer did not
take action which would allow the employee the opportunity
to mitigate his alleged failure to perform properly by giving
him the appropriate training or assistance to do so.
It is against the background of that law that this matter
needs to be decided. As I have said before in my analysis
of the evidence of the Applicant, it is clear that he gave a
reasonable response to the questions which were posed to
him in cross-examination. If one looks at the performance
appraisals, they do not with any specificity refer to
individual items of concern; they make general statements.
It is clear that there was nothing put to the Applicant which
would have been of assistance to him to improve his
performance if it needed to be improved. He admits himself
that he has a difficulty with the way things are changing.
I would suggest, in my experience in dealing with matters
that affect people in the workplace, that regardless of age
there are difficulties when there is so much change going
on in our labour market. It may well be that those who are
older may find the need to change a little more difficult, but
the challenge for change is there for everyone all of the time.
In my view, age is but one factor as to whether a person will
accept change or not. There are other factors that ought to
be considered too. The Applicant honestly indicates that he
would have some difficulty with the change, but his
evidence also indicates that he is prepared to work with
modem tools of management, such as computers. He has the
same difficulty that most people have with computers and
that is the quality of the data. The Applicant, in effect,
complained that the data, which was his basic management
tool, was faulty. Because I have no evidence from the other
side as to whether it was or not, I can make no balanced
judgement. The Applicant says it was faulty. I say he is a
man of truth and I accept it.
For the reasons that I have canvassed in this Decision, I
believe that the Applicant was unfairly dismissed from his
employment with Ansett Wridgways. I will make a
declaration that the Applicant was unfairly dismissed from
his employment with Ansett Wridgways on the 18 th of
February 1994. I will Order that he be reinstated to a
position, or equivalent position, without loss of benefits as
if he had not been dismissed on the 18th of February 1994,
and that he be entitled to all wages and other benefits and

entitlements, except those that have been exhausted by
payment on termination, as if he had not been unfairly
dismissed on the 18th of February 1994.
Appearances: Mr A.D. Buti of Counsel, appeared on
behalf of the Applicant.
Mr T. Lindsay appeared on behalf of Ansett Wridgways.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Tasie Milentis
and
Ansett Wridgways Removals.
(Subsidiary of TNT Group)
No. 162 of 1994.
COMMISSIONER J.F. GREGOR.
9 June 1994.
Order.
HAVING heard Mr A.D. Buti, of Counsel on behalf of the
Applicant and Mr T. Lindsay on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
(1) That Tasie Milentis was unfairly dismissed by
Ansett Wridgways Removals (Subsidiary of TNT
Group) on the 18th of February 1994.
(2) That Ansett Wridgways Removals (Subsidiary of
TNT Group) offer Tasie Milentis a contract of
employment to the position, or equivalent position, held by him at the date of dismissal.
(3) That the contract of employment offered to Tasie
Milentis identified in Order (2) hereof shall be
deemed to be continuous with the contract
terminated on the 18th of February 1994, for the
purpose of entitlements, save and except for
wages and any entitlements exhausted by payment
on termination.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John Moore
and
Warner Music Australia.
No. 1661 of 1993.
COMMISSIONER S.A. KENNEDY.
22 July 1994.
Reasons for Decision.
THE COMMISSIONER: This application was filed pursuant to section 29(l)(b)(i) of the Industrial Relations Act
1979. By it Mr John Moore claims that he was unfairly
dismissed by Warner Music Australia. The relief the
applicant seeks is:
(a) a declaration that the respondent unfairly dismissed him;
(b) an order that the respondent forthwith reinstate
him to the position from which he was dismissed;
and
(c) an order that the respondent pay to the applicant
any benefits to which the applicant would have
been entitled had he not been dismissed.

The respondent opposes the claim.
The respondent is in the business of manufacturing and
distributing records, cassettes, compact discs and videos
involved with music artists signed world wide. It has
branches in the mainland States, including Western Australia and also operates in New Zealand. It has about 220
employees overall in Australia with a further 22 in New
Zealand.
The position from which the applicant was dismissed was
that of manager of the Western Australian branch. At the
time of his dismissal the applicant, who was then 43 years
old, was in receipt of a salary of $62,500.00 per annum. It
was paid monthly.
As a manager of the respondent's Western Australian
branch the applicant was responsible for its day to day
operations. These included activities aimed at meeting the
allocated sales budgets; achieving priorities established
nationally; developing new artists at state level; achieving
levels of the industry chart share based on sales through
particular outlets; liaising with retail outlets and media;
controlling advertising and promotion budgets and participating in promotion and sales meetings at state and national
level. A number of positions reported to the State manager.
At the time of the applicant's dismissal these included a
promotions manager, two sales representatives and office
staff. It was expected that the State manager as well as the
promotions manager and sales representatives would be
involved in promoting sales through wholesale and retail
outlets.
The applicant reported directly to the respondent's
national sales director, Mr Ian England, and through him to
the respondent's chairman, Mr Brian Harris. England took
up the position of sales director with the respondent in
November 1991. Harris took up the post of chairman in
approximately September/October 1992.
In June 1992 the applicant began to suffer from an
undiagnosed illness which necessitated absence of varying
lengths from the work place. This involved a total of 17 days
to the end of that year. The illness was eventually diagnosed
as a rare tropical disease. A further 63 Vz days were taken
off because of the illness in the following year to 19
November. About 46 of these were taken in the approximately 11 weeks to 19 November which was approximately
when the applicant informed the respondent's management
he was fit to return to work. All time taken off by the
applicant as a result of his illness was treated as paid leave
by the employer. This was notwithstanding the contractual
entitlement to paid sick leave being limited to 10 days per
year of employment. The costs of medical care for the
applicant over and beyond the national health scheme were
met by an employer sponsored medical and health benefit
fund. It appears this was an entitlement pursuant to the
contract of employment.
On 19 November the applicant was declared medically fit
to return to work. England then told him to take another
week's leave and the applicant did not return to work as a
result. England travelled to Perth a few days later and
terminated the applicant's employment at a meeting
arranged with him at a Perth hotel. The applicant did not
accept the reasons given for this nor the payments proferred
by England at the time. On England's return to Melbourne
he caused a letter to be sent to the applicant formally
terminating his employment with effect on 23 November
1993; albeit the applicant may have been paid to the end of
that month [Exhibit 15].
The letter of dismissal contains statements to the effect
that England and Harris had expressed dissatisfaction with
the applicant's work on a number of occasions, had given
him a final warning and subsequently had concluded that
termination was warranted by the applicant's "failure to
meet the standards and objectives of the position of State
Manager".
The applicant's claim of unfairness rests on a number of
grounds. These can be summarised as follows. It was
submitted that there was no evidence or no credible evidence
of any inadequate work performance by the applicant.
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Further, it was submitted that there were no warnings of any
alleged shortcomings nor any counselling of the applicant
of the seriousness of his position such that he would have
been aware of the consequences of any failure to improve.
And nor, it was put, was the applicant given any time frame
within which to improve. It was also put that it was arguable
that a written warning should have been provided to the
applicant. And it was submitted that as the dismissal was
effected during sick leave it thereby could be construed as
unfair on the authority of the Swan Brushware case [(1981)
61 WAIG 2027],
It was also put that the applicant was not afforded
reasonable notice of termination of his employment and that
this was capable of a conclusion that it was unfair. It was
submitted that the Commission should conclude that
"reasonable notice" would have been twelve months on the
authority of the Tarozzi case [(1991) 71 WAIG 2499] and
other authorities. One of the arguments put in favour of this
submission was that at the time of his engagement by the
respondent he had been informed that he could expect to be
in the position he took up for a period of five years,
I deal with this part of the claim of unfairness now. It
appears there was no provision of a term of notice in any
written contract of employment between the parties. The
applicant was not given notice but was paid a sum
equivalent, it appears, to salary for six months on or about
the date of termination. This was designated as being
payment in lieu of notice. Accrued benefits such as leave
entitlements were paid in addition to that sum.
The establishment of a reasonable notice period in the
absence of an express provision in a contract of employment
is one to be implied having regard for all the circumstances
in the particular case. Criteria which may be relevant have
been identified in a number of authorities both in this
jurisdiction and others. The Tarozzi case is one such
authority. Having regard for the circumstances in this case,
including the level of salary, the applicant's age and
prospects, and the level of responsibility in the position from
which he was dismissed, I have concluded that a notice
period of six months was reasonable.
In arriving at this conclusion regard has been had for the
submission that the applicant had cause to consider that his
employment was secure for five years. The evidence of this
is limited to a conversation the applicant says he had with
a representative of the respondent at the time he was being
offered employment. But this evidence is not strong for the
purposes here. That is not to say that I do not accept that
a conversation of such nature occurred. I think the
applicant's evidence can be accepted but that it can not be
construed as now is sought. I think it more likely that any
such conversation between the applicant and the person then
engaging him on behalf of the respondent was based on a
presumption of contingent suitability or, to put it another
way, all other things being equal or satisfactory. For one this
is more consistent with the patterns of employment revealed
in the evidence of not only the applicant but also the other
two witnesses with respect to their experience in the music
industry. I note there is no suggestion that the contract of
employment was for a fixed term.
It follows from the foregoing that the claim of unfairness
so far as it is based on the alleged failure of the respondent
to apply reasonable notice of termination has not been made
out.
So far as the claim for remedy is concerned it was strongly
submitted on behalf of the applicant that there was no good
reason why he could not be returned to the position from
which he had been dismissed having regard for all the
circumstances.
The respondent, through solicitors, particularised its
position that the applicant had been dismissed for failure to
perform his duties competently as follows:
(1) His sales figures were unsatisfactory;
(2) He failed to liaise adequately with Western
Australian retailers;
(3) He failed to properly supervise and direct [the]
respondent's staff;
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(4) He failed to demonstrate the personal skills and
attitude necessary for the proper performance of
his duties;
(5) He failed to liaise adequately with [the] respondent's national sales directors.
The applicant gave evidence in this matter as did Harris
and England. All three have extensive experience in the
music industry in Australia.
The questions to be answered here largely turn on the
evidence of the applicant, Harris and England. There is some
agreement between them as to facts. But there are significant
differences. In particular there is a marked difference over
whether or not the applicant was ever put on notice that his
employment was at risk.
First, the relevant matters over which there is no dispute
as to the facts. England was in regular contact with the
applicant, along with all other State managers through
telephone hook ups. In addition he had frequent direct
contact with the applicant across any week. The applicant
was also required to attend meetings from time to time of
all State managers and other senior personnel. After Harris
took over as chairman in September/October 1992 he
addressed all the staff as to what was expected. Shortly
thereafter he visited Perth. In March 1993 a three day
meeting attended by all State managers and other senior
personnel was held. The applicant attended, some time
during that three day meeting Harris met on a one to one
basis with the applicant On 10 March 1993 England and
Harris made an unannounced visit to the Perth office. During
that day the applicant, Harris and England inspected a cross
section of retail outlets. There was a heated exchange that
day between Harris and a store manager at Whitfords over
the profile of the respondent's products in the store. On
leaving there and returning to the office, Harris expressed
critical views about the operation of the branch to the
applicant in the presence of England. That evening Harris,
England and the applicant attended with others for a dinner
at a restaurant. The proprietors of a retail business with ten
outlets, including four stores which make returns for the
purpose of the Australian Record Industry Association's
charts, attended. The Whitfords store is one of the ten. Harris
and one of the proprietors got into a heated discussion about
the profile of the respondent's products in the stores.
England returned to Perth in early June. He went over a set
of written objectives with the applicant These were
subsequently reproduced in typescript and forwarded to the
applicant for his signature. He signed it.
All this detail, as well as the foregoing detail as to the
actual termination of employment, is not really contentious.
The major differences between the applicant and the
respondent's witnesses really go to the substance and nature
of communications between them from at least March 1993
and the quality of performance within the Western Australian branch.
It is Harris's evidence that the applicant seemed negative
and dismissive of the change in direction and objectives set
right across the respondent's operations shortly after he took
up the post of chairman. He says that this attitude was quite
evident during the March meeting notwithstanding Harris
particularly emphasising the changes on a one to one basis
with the applicant.
According to Harris the changes involved an emphasis on
"in the field" sales representation and achieving higher
penetration of the industry charts and the development of
retailing through major store outlets such as Myer and
K-Mart. The change in direction he required also involved
a need to present a more conservative image through dress
style when dealing with such potential customers and an
eschewing of what was described as "1960s rock and roll
style" clothing being worn by sales representatives. Harris
says that the applicant either did not really accept the
changes or follow through on them effectively with his staff.
It is clear his source for these criticisms after March 1993
was England.
Harris gave evidence that with England continuing to
raise concerns about the Western Australian branch's
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functioning, he decided to evaluate the situation himself.
Hence the unannounced visit in May, in company with
England took place. It is his evidence that he considered the
results in the stores visited poor and told the applicant so;
considered the staff were inadequately directed by the
applicant and told him so; and, further, rejected excuses and
warned him very explicitly that if things did not improve
within three months, the respondent would bring in someone
who could do the job. Harris says he then told England to
spell out objectives to the applicant and to monitor the
situation thereafter.
It is noted that Harris acknowledged a complaint by the
applicant that at the relevant time there were difficulties in
transporting promotional material and stock expeditiously
to Western Australia and that this was a problem over an
extended period of time with some amelioration only put in
place after the applicant's employment was ended.
Harris emphatically denied that the reason for dismissing
the applicant was the length of his sick leave.
England's evidence largely supports that of Harris with
respect to the March meeting and the visit to Perth in May.
He says he was present when Harris expressed strong
criticisms to the applicant about the functioning of the
Western Australian branch and when Harris warned the
applicant that he had three months to improve the situation.
According to England, his return to Perth shortly after was
for the purpose of follow up emphasising with each
individual employee what was expected of them, including
particularly the applicant. The expression of objectives,
which was reduced to typescript on his return to Melbourne,
and forwarded back to the applicant for signature was not
a general action at all but a direct corollary of the national
management's concerns he said. England says that notwithstanding the May meeting, the situation in the Western
Australian branch did not improve over time and that the
applicant continued to blame others for any failings. This
was reported to Harris and England says that in August the
decision was taken to end the applicant's employment.
However, he says that the decision was not implemented
then because of the applicant's illness which was now
recognised as very serious. As he put it, it was decided to
hold the decision up out of compassion.
England acknowledged that when he was contacted by the
applicant in November with the news that he was fit to return
to work and then was confronted by the applicant's
suspicions about the deferral of a return to work by England,
he was not honest in his answer. He says that his reason for
this was that he wished to dismiss the applicant face to face
and not over the telephone. He certainly set about that action
shortly after by travelling to Perth and carrying out the
termination.
The applicant's evidence as to the discussions on 10 May
1993 is quite different from that of Harris and England. He
acknowledges that Harris was angry and that this was
expressed to him. According to the applicant this was, as
usual, with plenty of expletives and so vehement that he just
"switched off". He does not recall any express warning and
does not accept that any criticisms raised that day were
valid.
Nor does he accept that the performance of the Western
Australian branch could be categorised as unsatisfactory. In
this respect the applicant emphasised the degree to which
the Western Australian branch had achieved its budget as
measured by total sales. This, he says, is evidence of his
success and a rebuttal of the respondent's allegations of poor
performance. Nor does the applicant accept the return of
England to Perth shortly thereafter as particularly significant. He says that the statement of objectives (already well
known and implemented he says) was something he had
been promised and had been pushing for over some 18
months. The applicant denies he blamed others such as the
promotions manager and the sales representatives when
criticised or that he otherwise had excuses. He says England
and Harris "had it in for" the promotions manager for no
reason that he knew of.
Having regard for the evidence before me I have
concluded as follows.
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The advent of Harris ushered in a change of direction and
focus for the respondent business. From at least March 1993
the applicant was directly and expressly aware of the
priorities being established at a national level. It appears
from his own evidence that he did not agree that these were
very significant or in any significant way impinged on the
way the Western Australian branch was functioning. In
essence it seems the applicant did not believe any change
was necessary or desirable in the Perth operations and that
to some degree local market considerations were being
imposed on by national agendas set by Harris.
There appears also to have been a fundamental difference
between the approaches of Harris and England compared
with the applicant when evaluating the effectiveness of the
operations. The applicant's bottom line was total sales.
Harris's approach, it seems, was broader in that a number
of measures were included. But also it appears to have been
strategically focussed on longer term development of new
markets.
I think that the impact of the particular difficulties
associated with the Western Australian operations in the
delivery of stock and promotion material from the other side
of Australia may have been underrated by Harris and
England. But this does not dispose of the fact of the
fundamental differences in approach that are evident in the
evidence of the applicant compared with the evidence of
Harris particularly.
I am convinced that Harris did warn the applicant in no
uncertain terms on 10 May 1993 that he was most unhappy
with the operations in this State and that the applicant had
three months to change things. I think it probable that Harris
used expletives in the course of this discussion notwithstanding his evidence and that of England that he did not.
Harris struck me as a blunt man. That day he had vehement
discussions with not only the applicant but also the
Whitford's store manager and the proprietor. He acknowledges he swore during the exchange with the proprietor at
the restaurant. It is unlikely, in my view, that the relatively
private conversation with the applicant in the presence of
England, given his high degree of displeasure, was somehow
more genteel. Of course the use of expletives itself does not
alter the facts here other than perhaps to add some colouring.
The conclusion as to the differences in evidence in this
respect can only go to the credibility of the respective
witnesses. Nonetheless, having regard for the evidence of
both Harris and England on the substantial detail of the
events of that day and, more particularly, the equivocal
answers of the applicant to the effect he just did not listen
to the criticisms, I accept their evidence that he was warned.
Further the evidence of the respondent's witnesses is
more consistent with the return to Perth in June of England
and his meeting with the applicant and then, also individually, with all other members of staff; with the formal
expression of priorities and the manner in which these were
identified; and the warning, through the applicant, which
was given to the promotions manager (notwithstanding the
applicant now says no warning was necessary and Harris and
England unreasonably attacked the promotions manager).
The applicant by then had not only been informed in no
uncertain terms that his employment was at risk and that he
was expected to enforce certain operating changes in the
Western Australian branch but the course of change was
identified to him and his staff.
I note that the applicant was already suffering from his
illness. However there is no evidence that this affected his
abilities or performance while the applicant was at work and
his own evidence is that it did not. There is no warrant, then,
for assuming that the illness accounts for the applicant's
evidence as to the lack of warning or notice that his
employment was at risk. "Switching off" can not be
somehow construed so as a "non-receival" of an expressed
direct warning means it was not delivered at all or
reasonably.
The absence of a written warning was raised but I do not
consider that in the circumstances that the respondent erred
in not putting the warning in writing. The communication
of the warning was express and unequivocal from the most
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senior person in the respondent business directly to the
applicant in the presence of his immediate supervisor. That
was sufficient, it seems to me, given the senior level of
management involved.
The question of whether the applicant was given adequate
opportunity to meet the criticisms then arises. It is clear that
there was effectively no opportunity in at least the last three
months of his employment for him to do much given his
absences. That leaves the period from the May meeting to
then. There were some intermittent absences during that
time. In July the applicant missed ten days due to his illness
and from 23 August had only a relatively brief stint at work.
But the applicant does not rely on his illness as reason for
any inability to meet the criticisms of Harris and England
during this time. It is his evidence that the criticisms of
Harris were always "over the top", that the national
priorities were always being met within the Western
Australian branch and that nothing was wrong as evidenced
by his overall sales in relation to budget.
So what happened in the period from the May meeting
to 23 August (when the incidence of absence through illness
increased markedly)? England's evidence is that notwithstanding the warning in May no effective changes were
made and by the end of August the decision was made to
end the applicant's employment with the respondent. It was
simply not implemented at that time, according to England,
out of compassion for the applicant's position in relation to
his illness.
The applicant effectively says that there was no reason,
or insufficient reason, in the operating of the Western
Australian branch throughout the period from 10 May to his
dismissal, even given his inability to attend for significant
periods, which warranted his dismissal. He says the reason
for the respondent's action in dismissing him was his illness.
But this is not consistent with the respondent's reactions to
the sick leave taken. There was, it appears, no criticism at
any time of the level of sick leave being taken; only a request
to keep England informed of his whereabouts. And payment
was made throughout without any question it seems. It was
when the applicant advised he was fit to return that was the
apparent catalyst not the fact of extensive sick leave.
I think it more likely than not that by the end of August
at least, England for one had concluded that the operations
of the Western Australian branch had not been changed
sufficiently to meet the criticisms of the national management and, having discussed it with Harris, the decision was
taken to end the applicant's employment. The transfer of a
sales representative from Adelaide to administer the branch
meant that the decision did not need to be effected
immediately from an operating point of view provided that
the respondent was prepared to carry on with the applicant
on its payroll. I have concluded that the respondent, having
already allowed for the applicant to take sick leave largely
at his discretion, continued that policy out of a consideration
for its conclusion that the applicant was a very sick man and
simply deferred the decision to dismiss.
Thus it is only when the applicant advises that he is fit
to resume duties that the respondent acted. It is noted that
a submission was put that the dismissal was effected while
the applicant was on sick leave. Whether or not he was still
on sick leave given England's simple authorisation of paid
absence for another week is a moot point. But it is a
technical one here. The fact of dismissal while on sick leave
may constitute unfairness in a particular case. But as the
authorities have stated over and again, the question of any
unfairness must be decided having regard for all the
circumstances of the particular. I am not convinced the
circumstances here warrant such a conclusion.
There is the fact of England's lack of openness in his
telephone discussion with the applicant when he reported he
was fit to return to work. TTiis is open to criticism.
Notwithstanding the understandable wish to carry out the
dismissal face to face, England should not have been evasive
in that conversation. But again, this is more consistent with
his version of the decision to dismiss being taken earlier
rather than the level of sick leave being the cause of the
decision to dismiss.

The core of the evidence of all three men goes to a
fundamental difference in attitude and approach to the
management of the Western Australian branch. It extended
to differences over the measures for evaluation of performance. It is not for the Commission to presume which of the
positions has the greater merit That is a commercial
decision. The question for the Commission in whether the
exercise of a lawful right to dismiss has in the particular
circumstances been exercised unfairly so that the Commission should intervene.
England had the right to direct the applicant, as did Harris.
England may have been less forthright in his manner of
direction than Harris but there is no doubt that by May 1993
anyway the applicant was on notice that changes were
required. There is nothing at law such as safety requirements
which would render these directions to implement changes
of focus and operation a nullity. England's evidence of no
change and the applicant's evidence of no need to change
demonstrates that the differences in approach remained after
that the May meeting.
Having regard for all before me I have concluded that the
applicant has not discharged the onus of establishing on the
balance of probabilities that the decision to dismiss him
from his employment was unfair.
An order reflecting that will now issue.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John Moore
and
Warner Music Australia.
No. 1661 of 1993.
COMMISSIONER S.A. KENNEDY.
22 July 1994.
Order.
HAVING heard Mr J. Long (of Counsel) on behalf of the
applicant and Mr G. Miller QC and with him Mr T. Caspersz
(of Counsel) on behalf of the respondent, now therefore I the
undersigned, pursuant to the powers conferred by the
Industrial Relations Act 1979 do hereby order—
That this application be dismissed.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Elizabeth Nydegger
and
Gamesland Pty Ltd t/a Movieland WA.
No. 112 of 1994.
COMMISSIONER J.F. GREGOR.
9 August 1994.
Reasons for Decision.
THE COMMISSIONER: On the 3rd of February 1994,
Elizabeth Nydegger (the Applicant) applied to the Commission for an Order pursuant to Regulation 78(2) of the
Industrial Relations Commission Regulations 1985, for an
extension of time to the 3rd of February 1994, within which
to file an application for unfair dismissal pursuant to Section
29(l)(b) of the Industrial Relations Act 1979 (the Act). On
the 16th of May 1994, the Director of Legal Aid, then acting

for the Applicant, advised the Commission that the
Applicant wished to amend her application to argue in the
alternative that a Notice of Discontinuance, which had been
filed by her on the 26th of November 1993, in Application
No. 1215 of 1993, be set aside.
The relevant history of this matter is that on the 25th of
August 1993, the Applicant lodged a claim for unfair
dismissal pursuant to Section 29(b)(1) of the Act. That
application was allocated No. 1215 of 1993. At the time, the
Applicant was not legally represented and after initially
conducting her own negotiations, she made application to
the Legal Aid Commission for assistance. The Legal Aid
Commission then assisted her with further negotiations but
these were ultimately unsuccessful when the Respondent's
agent notified the Legal Aid Commission on the 7th of
December 1993, that the matter could not be resolved by
negotiation. Unknown to the Legal Aid Commission, the
Applicant had personally filed a Notice of Discontinuance
on the 26th of November 1993. The Commission, on receipt
of that Notice, ceased to take further action on File No. 1215
of 1993, but did not issue any dispositive Orders.
After the failure of the negotiations, the Counsel acting
for the Applicant attempted to have the matter listed for
hearing and then discovered that the Notice of Discontinuance had been filed. To overcome that difficulty, the
Applicant filed a fresh application on the 21st of January
1994, Application No. Ill of 1994. On the face of it, this
application was outside the terms of amendments made to
the Act on the 1st of December 1993, and in particular, the
time limit prescribed by the new subsection 29(2). It is to
overcome that perceived problem that the Applicant
requested an extension of time by virtue of this application
until the 3rd of February 1994. It was the Applicant's
position that the Respondent would not be prejudiced by the
application as it was aware of the Applicant's claim since
the date of unfair dismissal on the 17th of August 1993, by
virtue of Application No. 1215 of 1993, and because the
Applicant had contacted the Manager of the Respondent
immediately following the unfair dismissal. In any event,
the initial application was filed within one week of the
dismissal.
Insofar as the motion to set aside the Notice of
Discontinuance is concerned, the Applicant sought such an
Order to allow her to argue the merits of her original
application. The Applicant did not accept advices she had
received from the Commission following an investigation
it had made into circumstances surrounding the filing of the
Notice of Discontinuance in 1993, in that she was of the
belief that the advices were not comprehensive nor did they
give an accurate reflection of the circumstances giving rise
to the filing of the Notice of Discontinuance. The Applicant
wanted to be heard in respect of that issue and says that she
was advised by staff of the Western Australian Industrial
Relations Commission that even if she did file a Notice of
Discontinuance and the matter was not resolved, she would
still be able to file another application. In other words, a
Notice of Discontinuance would not be fully dispositive of
the matter.
The position of the Respondent was put succinctly in
argument by Mr Jones. He summarised the history of the
matter. He said that Application No. 1215 of 1993, had been
filed in August 1993, and it lay before the Commission for
some time without advancement of it by the Applicant.
There were discussions between the Respondent and the
Applicant's Solicitors, during which there were offers and
counter offers. No agreement was reached and the Respondent's offer was withdrawn in writing on the 7 th of
December 1993. A Notice of Discontinuance was filed but
there was no service of that upon the Respondent so the
Respondent did not know that the discontinuance had been
lodged. When it did find out, it believed the matter was at
an end.
The filing of the Notice of Discontinuance, in the
Respondent's view, is a matter of finality. It is in the public
interest that the Commission treat such matters as final and

that it close cases on that basis. The Commission appears
to have done this with the result that there were two fresh
applications filed. One, an application proper which, in
effect, repeats Application No. 1215 of 1993, and by
Application No. 112 of 1994, an application for an extension
of time to file that application. Mr Jones says that the
application for extension of time can not be effective
because Application No. Ill of 1994, is a nullity itself
because of the provisions of Section 29(2) of the Act which
specifically bar the making of any application more than 28
days after the date upon which the employee's service is
terminated. The Applicant's service was terminated in
August 1993. Application No. Ill of 1994, was definitely
made well and truly 28 days after the dismissal and therefore
it is a nullity.
The parties entered detailed argument in support of their
various contentions. I do not intend to summarise those
arguments in detail because it appeare to me that the matter
has been overtaken somewhat by an examination of the
effect of Section 29(2) of the Act by the Full Bench in
Westrail v. Trevor Durham, Appeal No. 624 of 1994, a
Decision on the 3rd of August 1994 (unreported). In that
case, the Respondent to the Appeal had, on the 17th of
February 1994, lodged an application alleging that he had
been unfairly dismissed from his employment with Westrail
on the 8th of July 1993, and sought reinstatement. Westrail
had filed a Notice of Answer objecting to the claim on the
grounds that the Commission had no jurisdiction to hear the
matter because the application was instituted outside the
time limit imposed by Section 29(2) of the Act. After
analysing the law involved. His Honour the Acting
President, on page six of the Reasons for Decision, observed
as follows:
"In my opinion, section 29(2) of the Act can only
be read as fixing the datum point for the 28 day limit
at the date of dismissal. In the circumstances the
section should be interpreted as only having a
prospective operation, that is, it does not apply to
dismissals effected before 1 December last. The section
would otherwise operate to extinguish a substantive
right which the Respondent had under the Act prior to
1 EJecember, namely the right not merely to lodge a
claim in respect of the alleged unfair dismissal on 8
July 1993, but to lodge it at any time thereafter. Thus
I would dismiss the appeal."
Applying Durham's Case (supra) to the instant circumstances would mean that there was no need to file for an
extension of time in Application No. 111 of 1994, at all. The
ground on which Mr Jones objected to the application for
extension was that by Section 29(2), Application No. 111
of 1994, is a nullity. This is clearly not so on the exposition
of the law as set out by the Acting President in Durham's
Case (supra). The Applicant in Application No. 111 of 1994,
is entitled to have die matter dealt with. Dealing with the
matter may raise other considerations but they are not
currently the subject of consideration but may well become
so during the hearing of Application No. 111 of 1994.
For the above Reasons there is no necessity to dispositively make findings on Application No. 112 of 1994, and
it will be discontinued. The parties should be advised that
the Commission will call on Application No. 111 of 1994,
for hearing and determination in due course.
Appearance: Mr D.L. Hollis appeared for the Applicant.
Mr D.M. Jones appeared for the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Elizabeth Nydegger
and
Gamesland Pty Ltd t/a Movieland WA.
No. 112 of 1994.
COMMISSIONER J.F. GREGOR.
9 August 1994.
Order.
HAVING heard Mr D.L. Hollis on behalf of the Applicant
and Mr D.M. Jones on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
That the application be, and is hereby, discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Barry Frederick Vaughan
and
Geraldton Tourist Bureau and Promotions Directorate.
No. 301 of 1994.
COMMISSIONER J.F. GREGOR.
3 August 1994.
Reasons for Decision.
THE COMMISSIONER: On the 14th of March 1994, Bairy
Frederick Vaughan (the Applicant) applied to the Commission for an Order pursuant to Section 29(b)(ii) of the
Industrial Relations Act 1979 (the Act), for an Order on the
basis that the Geraldton Tourist Bureau and Promotions
Directorate (the Respondent) had failed to make certain
payments to him which were entitlements under an extant
contract of employment. The Applicant claimed he was
owed the sum of $7,000.00 for overtime, the product of a
salary review which was said to have been due on the 1st
of July 1993, and salary from the 24th of December 1993.
On the 12th of May 1994, the Commission received a
letter from Altorfer & Stow, Barristers and Solicitors for the
Respondent, to advise that the Firm had received instructions to act for the Respondent. The letter gave notice that
at a conference that had been set to be conducted pursuant
to Section 32 of the Act in Geraldton on the 7th of June
1994, the Respondent would make requests for Directions
and Orders concerning the full particulars of the claim,
discovery and inspection of documents. It was also the wish
of the Solicitors for the Respondent that if the matter was
not resolved by conciliation, that it be determined at the
conference the number of witnesses proposed to be called
by the parties, their estimated duration of evidence and
arrangements be made for listing of the hearing of the
matter.
The Commission conducted a conciliation conference. It
became apparent during the conference that there was a
debate between the parties concerning the fundamental issue
of jurisdiction. Because of this, the parties were advised that
the Commission would list the matter for hearing in
Geraldton to determine the jurisdictional question and that
it would be of assistance to the Commission if, during that
hearing, the parties could give the Commission the benefit
of their submissions concerning the effect, if any, upon the
jurisdiction of the rules established by the Industrial Appeal
Court in Coles Myer Ltd v. Coppin, Ryan and Sweeting
(1993) 73 WAIG 1754 (Coles Myer Case), and Kounis

Metal Industries Pty Limited v. Transport Workers' Union
of Australia, Industrial Union of Workers, Western Australian Branch (1993) 73 WAIG 14 (Kounis Case). Also
mentioned were the Decision of the Full Bench in Nappy
Happy Service v. The Federated Miscellaneous Workers'
Union of Australia, W.A. Branch (1993) 73 WAIG 2007
(Nappy Happy Case) and also the Decision of the Industrial
Appeal Court in an appeal from the Decision of the Full
Bench in the Nappy Happy Case (supra) in Federated
Miscellaneous Workers' Union of Australia, W.A. Branch
v. Nappy Happy Hire Pty Ltd t/a Nappy Happy Service
(1994) 74 WAIG 1493.
Some facts of the Applicant's appointment will put this
matter in context. He was first employed as a General
Manager of the Respondent's business on the 1st of April
1993. There was a contract of employment between the
parties and a statement of duties but the precise content of
both of those need not be discussed for the purposes of these
Reasons. Relevantly, though, the Applicant had two weeks
of leave on full pay during the months of November and
December 1993. He returned to work but did not work post
the 29th of December 1993. The Respondent received a
number of medical certificates from the 30th of December
1993, onwards certifying that the Applicant was unfit for
work. He was paid sick pay until the 10th of January 1994.
On the 10th of January 1994, it appears that his entitlement
to sick leave may have been exhausted because payments
ceased at that stage. There is no dispute between the parties
at this stage that the contract of employment is at an end but
there is dispute as to whether it ended because the Applicant
failed to return to work or whether, because of his medical
condition, he was unable to fulfil his contract of employment.
On the 7th of March 1994, the Respondent received a
letter from a representative of the Applicant, Mr R.W.
Clohessy of Union Industrial Advisory Services Pty Ltd,
which made certain claims concerning workers' compensation and salary (Exhibit Bl). In response to that letter, on
the 22nd of March 1994, the Respondent wrote to the
Applicant and advised him that the Directorate had
unanimously requested that he be asked to tender his
resignation as its General Manager. It is the argument of Mr
Armstrong of Counsel, who appeared for the Respondent,
that the contract was brought to an end by frustration prior
to this date but, for the purposes of these proceedings, it is
accepted that the contract of employment was most certainly
finished during March or April 1994, if, in fact, it was not
brought to a conclusion prior to that date. As indicated
previously, it is not necessary for the purpose of these
Reasons to find conclusively what the date of termination
was. What is necessary is a finding that there was no extant
contract at the date of hearing of the argument on
jurisdiction, and I so find.
The Commission heard from the Agent for the Applicant,
Mr Clohessy, on the question of dismissal. It is fair to say
that in respect to the cases to which the Commission drew
his attention, he says that pursuant to amendments which
were made to the Act in 1993, and where there is a contract
on foot, the ratio of those decisions has no application. He
also distinguished the Decision of the Full Bench in
Australasian Meat Industry Employees' Union, Industrial
Union of Workers, West Australian Branch v. Michael
William Harris (1994) 74 WAIG 214. In a nutshell, the
Applicant's view on the point is that if there was a contract
on foot at the time of the application, that is the 14th of
March 1994, then that suffices the tests that are to be gleaned
from the decisions on the cases which had been brought to
the attention of the parties.
Mr Armstrong, of Counsel, made submissions on behalf
of the Respondent in reply to Mr Clohessy. He offered the
Commission his views concerning frustration of contract as
it is discussed in Halsbury's Laws of England Volume 16
paragraph 277. In respect of the Coles Myer Case (supra),
I think it is a fair summary of his submissions to say that
he reads the tests to mean that the employer/employee
relationship has to continue throughout to sustain the basic
presumption of both the Coles Myer Case (supra) and the
Kounis Case (supra) that there must be an industrial matter.

This is reinforced by the Decision by the Commission
Marshall v. Geraldton Sexual Assault Referral Centre (1994)
74 WAIG 1331. These cases support the proposition which
is at hand in this case, that is the contract of employment
is recognised to be at an end and any rights that the
Applicant may have are unenforceable before the Local
Court. Therefore there was no jurisdiction presiding in the
Commission as is currently constituted.
There are two matters which may have influence upon
this Decision on the question of jurisdiction. First, what was
the real date that the contract was brought to a conclusion?
The best evidence before the Commission is that the contract
of employment was at least perceived by the Respondent to
be alive on the 22nd of March 1994. This is on the basis of
the letter that the Respondent wrote to the Applicant on the
22nd of March 1994 (Exhibit Cl). Mr Armstrong argues that
on the application of the rules in paragraph 277 of
Halsbury's Laws of England there had been frustration prior
to that date. However, the best evidence before the
Commission, and with respect to his argument, is that
contained in Exhibit Cl. The application, on the face of the
record, was filed on the 14th of March 1994, and therefore
it is, as a matter of logic, easy to conclude that there was
an extant dispute between the parties on the 14th of March
1994. There was an extant contract of employment and the
authority in the Coles Myer Case (supra) would not deprive
the Commission of jurisdiction at that time. However, I have
a view that the combination of the effect of the Coles Myer
Case (supra) and the Nappy Happy Case (supra) create an
impediment to the hearing of this matter on the basis that
there was no extant contract at the date of hearing. I
adumbrate upon this view as follows.
This issue was dealt with by the Full Bench in Nappy
Happy Service v. The Federated Miscellaneous Workers'
Union of Australia, W.A. Branch (supra). The decision of
the Full Bench in the Nappy Happy Case (supra) has been
examined by the Industrial Appeal Court in the decision
issued on the 14th of April 1994, in Federated Miscellaneous
Workers' Union of Australia, W.A. Branch v. Nappy Happy
Hire Pty Ltd t/a Nappy Happy Service (supra). Without
going to particular citations from the reasons of the
Industrial Appeal Court in the appeal, it is my opinion that
the observations of the members of the Full Bench that I will
cite hereunder, have not been displaced by anything that has
been decided in the Industrial Appeal Court on appeal from
the decision, at least in respect to the particular question of
jurisdiction to be resolved here.
What the Full Bench had undertaken in the Nappy Happy
Case (supra) was a review of the relevant authorities and
upon that review, the members expressed some views. First,
in the joint decision of the President and Negus C:
"The nature of these matters and of the definition
of "industrial matter" was thoroughly considered by
the Full Bench in a number of decisions (see for
example Perth Finishing College Pty Ltd v. Watts 69
WAIG 2307, Adelaide Timber Co Pty Ltd v. WA
Timber Industry Industrial Union of Workers, Southwest Land Division 71 WAIG 325, Hamersley Iron Pty
Ltd v. AMWSU 70 WAIG 2545, and cases cited
therein, as examples). However, in Kounis Metal
Industries Pty Ltd v. TWU (op cit) and in Coles Myer
Ltd trading as Coles Supermarkets v. Coppin and
Others (op cit) there was no invitation to the Industrial
Appeal Court to review the past decisions (and Pepler's
Case (op cit) in particular). If or until that is done, we
are bound by the ratio decidendi of those cases. Those
cases were not distinguishable on the facts from this
case (excep
i v. Coppm and ners (op cit) relati
a claim for contractual benefits). However, Coles Myer
radmg as Coles Supermarkets v.
principle which is
enultimate paragrap

Firstly, the Commission at first instance, on those
authorities, had no jurisdiction to order "compensation" where it was not related to an order for
reinstatement, as it was not. There is no jurisdiction to
order for compensation at large, on those authorities.
claim or make an order for "compensation" or for
contractual benefits divorced from an order for reinstatement after the termination of the relationship of
(p. 2008—underlining added)"
Importantly, for my purposes, Dr Commissioner Kennedy,
in her reasons, closely analysed the dicta of the Appeal
Court, variously stated in the Kounis Case (supra) and the
Coles Myer Case (supra). I cite from her reasons at length
as follows:
In unanimously upholding the appeal the Industrial
Appeal Court, made no finding as to whether the term
implied into the contracts by Salmon C was fact. The
appeals were upheld on the ground that there was no
jurisdiction to make the order which issued. After
citing the decision of Owen J at page 19 of the Kounis
judgement the Industrial Appeal Court went on to
say—
What this line of authority [Pepler and Kounis]
indicates is that there must be a continuation of an
industrial relationship between the parties to
constitute an industrial matter.
[page 10: emphasis added]
And while it goes on to refer to the definition of
'industrial matter' including any matter relating to the
'conditions of employment which are to take effect
after the termination of employment', the Industrial
Appeal court says that this means that—
The exercise of power under the provision is
limited to the making of the conditions whilst the
contract of employment is in existence.
[page 10: emphasis added]
I take this to mean that there is jurisdiction to enquire
into and deal with a claim for a contractual benefit
which is to become operative after the end of a contract
of employment but only if the power to enquire into and
determine the matter is exercised during the life of that
contract. The Industrial Appeal Court then went on to
refer to paragraph (c) of the definition of 'industrial
matter' and says that in the context of the same opening
words of the definition, the authority of the Commission to enquire into and deal with an 'industrial matter'
involving the dismissal of a person is limited in the
same way to an existing or prospective continuing
relationship of employer-employee with the only
extension of this being 'where an industrial dispute has
been resolved by orders directing re-employment and
in some cases where re-employment is sought on the
basis of unfair dismissal'. It then goes on—
The philosophy of the Act has remained
unchanged throughout the course of this construction consistently placed on this Act and its
predecessors by this Court and its predecessor.
Absent any industrial dispute and a claim to
reinstate a dismissed employer [sic] the Commission does not have jurisdiction to deal with the
common law contract between an employer and
his ex-employee.
[page 11: emphasis added]
This must mean that because the claims in each case
nder appeal were for denied contractual benefits and
diction to deal with the issue of the claimed implied

terms. It follows that even a dispute over a claimed
(including impue term ot a conti
unsdiction onf

enquiry power and, also, the exercise ot the power to
determine the matter.
The ramifications of all this appear to include some
very odd corollaries in industrial relations. It means
that where there is an employee-employer relationship
in existence, an industrial dispute (for instance) over a
period of notice of termination of that contract with
payment in lieu of that notice, which is referred to the
Commission pursuant to section 29(b)(ii), would be
within jurisdiction. But where there is an employeeemployer relationship in existence, an industrial dispute over a parallel benefit will not be within
jurisdiction if the employee is made an ex-employee in
the course of the proceedings on his claim and
re-employment (let alone claim for) is not a prospect
because, for instance, the employer has restructured its
business, then there is not jurisdiction. Or to put it
another way, an industrial dispute which is clearly
pute within mr
was the situation m
iering remed
imployee relationship
employer-en
..."
(p. 2012 et seq—underlining added)"
I respectfully agree with the analysis of Kennedy C. and
specifically with the conclusion that has been emphasised
in the last quotation above. What that means for this case
is that it is clear that even if there is a debate about the
precise finishing date of the contract of employment of the
Applicant, there can be no debate that at the date of hearing,
that is on the 6th of July 1994, there was an extant contract,
thus there is absent an employer/employee relationship.
There is, therefore, no industrial matter upon which to found
the jurisdiction and on that basis I conclude that this
Commission is without jurisdiction to further hear and
determine this matter.
For the Reasons I have set out above, the application will
be dismissed for wont of jurisdiction.
Appearances: Mr R.W. Clohessy appeared on behalf of
the Applicant.
Mr D.L. Armstrong of Counsel, instructed by Altorfer &
Stow, Barristers and Solicitors, appeared on behalf of the
Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Barry Frederick Vaughan
and
Geraldton Tourist Bureau and Promotions Directorate.
No. 301 of 1994.
COMMISSIONER J.F. GREGOR.
3 August 1994.
Order.
HAVING heard Mr R.W. Clohessy on behalf of the
Applicant and Mr D.L. Armstrong of Counsel, instructed by
Altorfer & Stow Barristers and Solicitors, on behalf of the
Respondent, the Commission, pursuant to the powers

conferred on it under the Industrial Relations Act 1979
hereby orders—
That the application be, and is hereby, dismissed for
wont of jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.I
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Eliahu Zohar
Pharmakon Natural Health Care
Products Pty Ltd.
No. 2 of 1994.
COMMISSIONER J.F. GREGOR.
25 July 1994.
Reasons for Decision.
THE COMMISSIONER: On the 5th of January 1994, Eliahu
Zohar applied to the Commission for Orders pursuant to
Section 29 of the Industrial Relations Act 1979, on the
grounds that at the end of his contract of employment with
Pharmakon Natural Health Care Products Pty Ltd (the
Respondent) that he was entitled to unpaid contractual
benefits.
The circumstances of the dismissal gave rise to an
application by the Respondent to deal with a preliminary
point in the first instance concerning an assertion by the
Respondent that there was no extant contractual arrangement between the parties at the time the application for relief
was made and further, that there was no claim for restoration
of a contractual arrangement that may or may not have
existed. Consequently, upon this application for determination of the jurisdictional matter, the Commission listed that
issue for hearing and determination on the 24th of June
1994.
The relevant facts, as they were confirmed by documentary evidence (Exhibit Dl), and by the viva voce evidence
of Mr Zohar, are that on the 23rd of December 1993, he was
handed a letter of termination which advised him that the
Board of Directors regretted to inform him that his services
were no longer required and that his employment would
terminate on the 27th of December 1993. He was further
advised that his employment benefits would be finalised in
the week commencing the 17th of January 1994.
Mr Brunner, who appeared for the Respondent, said that
the facts in this matter fall foul of the ratio decidendi in
Coles Myer Ltd v. Coppin, Ryan and Sweeting (1993) 73
WAIG 1754, as they do the reasons of the Industrial Appeal
Court in Kounis Metal Industries Pty Limited v. Transport
Workers' Union of Australia, Industrial Union of Workers,
Western Australian Branch (1993) 73 WAIG 14, as referred
to in the Coles Myer Case {supra). Through Mr Brunner,
what the Respondent says is that there was a termination of
the contract of employment effective on the 27 th of
December 1993, and that the application for relief was filed
in the Registry of the Commission on the 5th of January
1994. That application does not seek restoration of a
contract, either by an allegation of unfair dismissal or
otherwise, and on those facts alone, it is plain there was in
existence no employer/employee relationship at the time the
application was filed, nor was there a suggestion or a
likelihood or application that such a relationship might come
into existence in the future. Therefore, in the words of the
Industrial Appeal Court in the judgement in the Coles Myer
Case {supra), there was 'not a continuation of an industrial
relationship between the parties that would constitute an
industrial matter'.

Mr De Hass of Counsel, who appears for the Applicant,
says that the submissions of the Respondent misapply the
authorities in both the Coles Myer Case {supra) and the
Kounis Case (supra). This is because the facts are that the
Respondent closed its business on or about the 23rd or 24th
of December 1993, for an annual recess to re-open on the
17th of January 1994. The effect of this was that at the time
the notice was served, the Applicant was on annual leave.
Therefore the decision of the Full Court of the Industrial
Appeal Court in C.W. and B.R. McSharer (trading as
Hillview Nursing Home) v. Hospital Employees' Industrial
Union of Workers, W.A. (1975) 55 WAIG 1545, that a
notice terminating employment given during a period of
annual leave and expiring within the period of leave is
invalid, is applicable.
Both the parties made considerable submissions on
matters which they say are relevant to the determination of
this issue, however I do not need to summarise them as I
believe that the answer is clear.
First of all I must say that if the submission of Mr De Haas
that the termination took place on the 28th of December
1993, was supported by some evidentiary underpinning, I
would need to explore the other issues that had been put by
the parties. However, the best evidence I have before me is
in the form of Exhibit D1 which is the letter of termination.
It is dated the 23rd of December 1993, and in it, it is said
that termination is to take effect from the 27th of December
1993. As I mentioned, Mr De Haas submitted that the
termination took effect on the 28th of December 1993.
However, this is not supported either by Exhibit D1 or by
the evidence of Mr Zohar. He acknowledged in questioning
from Mr De Haas that he received the letter dated the 23rd
of December 1993, and that the letter purported to terminate
his employment from the 27th of December 1993. He was
also questioned about what had happened in the Respondent's office on the 23rd of December 1993. The witness
said that he had prepared wages and annual leave loading
and the office closed after lunch when the staff went to a
Christmas dinner.
In support of his argument, Mr De Haas relies upon the
dicta of the Industrial Appeal Court in McSharer's Case
(supra), where his Honour Burt P., as he then was, expressed
the view that when interpreting the provisions of Clause
9(1 )(b) and Clause 12 of the Nursing Aides and Nursing
Assistants (Private) Award No. 27A of 1971, that the effect
of the annual leave provisions is that the contract of service
continues throughout the period of five weeks annual leave,
that being the notion conveyed by the word "leave" and by
the expression "on full pay". That was something to which,
in the terms of the clause, a worker is entitled and the right
to terminate by giving a weeks' notice should be read as
being subject to the right to take five weeks' paid annual
leave. Further, if there was a notice given which was
inconsistent with that entitlement then the notice itself
would be ineffective. In the matter before the Court no
effective notice was given, therefore there was a breach of
the award.
The decision in McSharer's Case (supra) was cited with
approval by the Industrial Appeal Court in Amalgamated
Metals Workers and Shipwrights Union of Western Australia v. Multicon Engineering (W.A.) Pty Ltd (1980) 60 WAIG
1055. In that decision, Mr Justice Wallace indicated that he
held to the view he expressed as a member of the Bench in
McSharer's Case (supra), that the leave provision was
sacrosanct and that an employee had a vested interest
therein. There were a number of cases put during the hearing
of the Multicon Case (supra) which were distinguished by
Wallace J. He held that it was well settled that annual leave
constituted a contractual right arising out of an employee's
service. It was there to contribute to the well being and
efficiency of an employee and the award proscribes an
employer from interfering with that right. Because the
giving of notice constituted an interference with the benefit,
the giving of notice would be invalid.
In my respectful view, both of these cases are particular
to a circumstance when a worker is on leave at the time
notice is given.

Even though there is some conflict between the submissions of the advocates and the evidence before the
Commission in Exhibit D1 and through the witness Zohar,
the best interpretation that I can make of that evidence is that
the notice of termination was given prior to the commencement of annual leave. That distinguishes the current
situation because in both the Multicon Case (supra) and
McSharer's Case (supra), there were awards involved. If I
am correct in my assessment of the relevant dates, the notice
is not invalid and therefore, at the time the application was
filed on the 5th of January 1994, there was no extant contract
of employment. Therefore there was no industrial matter
which would found the jurisdiction of the Commission as
is necessary by application of the authority in the Coles
Myer Case (supra). If I am wrong concerning this
conclusion, I go on to examine whether if, at the point of
considering remedy and there is no employer/employee
relationship, that the Commission does not have jurisdiction.
This, I think, is the underpinning proposition in Mr
Brunner's succinct argument on this question of jurisdiction.
This last issue was dealt with by the Full Bench in Nappy
Happy Service v. The Federated Miscellaneous Workers'
Union of Australia, W.A. Branch (1993) 73 WAIG 2007
(Nappy Happy Case). The decision of the Full Bench in the
Nappy Happy Case (supra) has been examined under appeal
by the Industrial Appeal Court in the decision issued on the
14th of April 1994, in The Federated Miscellaneous
Workers' Union of Australia, W.A. Branch v. Nappy Happy
Hire Pty Ltd t/a Nappy Happy Service (1994) 74 WAIG
1493. Without going to particular citations from the reasons
of the Industrial Appeal Court in the appeal, it is clear to me
that the observations of the members of the Full Bench that
I will cite hereunder, have not been displaced by anything
that has been decided in the Industrial Appeal Court on
appeal from the decision, at least in respect to the particular
question of jurisdiction to be resolved here.
What the Full Bench had undertaken in the Nappy Happy
Case (supra) was a review of the relevant authorities and
upon that review, the members expressed some views. First,
in the joint decision of the President and Negus C:
"The nature of these matters and of the definition
of "industrial matter" was thoroughly considered by
the Full Bench in a number of decisions (see for
example Perth Finishing College Pty Ltd v. Watts 69
WAIG 2307, Adelaide Timber Co Pty Ltd v. WA
Timber Industry Industrial Union of Workers, Southwest Land Division 71 WAIG 325, Hamersley Iron Pty
Ltd v. AMWSU 70 WAIG 2545, and cases cited
therein, as examples). However, in Kounis Metal
Industries Pty Ltd v. TWU (op cit) and in Coles Myer
Ltd trading as Coles Supermarkets v. Coppin and
Others (op cit) there was no invitation to the Industrial
Appeal Court to review the past decisions (and Pepler's
Case (op cit) in particular). If or until that is done, we
are bound by the ratio decidendi of those cases. Those

Firstly, the Commission at first instance, on those
authorities, had no jurisdiction to order "compensation" where it was not related to an order for
reinstatement, as it was not. There is no jurisdiction to
order for compensation at large, on those authorities.
claim or make an order for "compensation" or for
contractual benefits divorced from an order for reinstatement after the termination of the relationship of
(p. 2008—underlining added)"
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Importantly, for my purposes, Dr Commissioner Kennedy, in her reasons, closely analysed the dicta of the Appeal
Court, variously stated in the Kounis Case (supra) and the
Coles Myer Case (supra). I cite from her reasons at length
as follows:
In unanimously upholding the appeal the Industrial
Appeal Court, made no finding as to whether the term
implied into the contracts by Salmon C was fact. The
appeals were upheld on the ground that there was no
jurisdiction to make the order which issued. After
citing the decision of Owen J at page 19 of the Kounis
judgement the Industrial Appeal Court went on to
say—
What this line of authority [Pepler and Kounis]
indicates is that there must be a continuation of an
constitute an industrial matter.
[page 10: emphasis added]
And while it goes on to refer to the definition of
'industrial matter' including any matter relating to the
'conditions of employment which are to take effect
after the termination of employment', the Industrial
Appeal court says that this means that—

[page 10: emphasis added]
I take this to mean that there is jurisdiction to enquire
into and deal with a claim for a contractual benefit
which is to become operative after the end of a contract
of employment but only if the power to enquire into and
determine the matter is exercised during the life of that
contract. The Industrial Appeal Court then went on to
refer to paragraph (c) of the definition of 'industrial
matter' and says that in the context of the same opening
words of the definition, the authority of the Commission to enquire into and deal with an 'industrial matter'
involving the dismissal of a person is limited in the
same way to an existing or prospective continuing
relationship of employer-employee with the only
extension of this being 'where an industrial dispute has
been resolved by orders directing re-employment and
in some cases where re-employment is sought on the
basis of unfair dismissal'. It then goes on—
The philosophy of the Act has remained
unchanged throughout the course of this construction consistently placed on this Act and its
predecessors by this Court and its predecessor.
Absent any industrial dispute and a claim to
reinstate a dismissed employer [sic] the Commission does not have jurisdiction to deal with the
common law contract between an employer and
his ex-employee.
[page 11: emphasis added]
This must mean that because the claims in each

the claimed implied terms. It follows that even a
will be will

to determine the matter.
The ramifications of all this appear to include
some very odd corollaries in industrial relations.

74 W.A.I.G.

It means that where there is an employeeemployer relationship in existence, an industrial
dispute (for instance) over a period of notice of
termination of that contract with payment in lie of
that notice, which is referred to the Commission
pursuant to section 29(b)(ii), would be within
jurisdiction. But where there is an employeeemployer relationship in existence, an industrial
dispute over a parallel benefit will not be within
jurisdiction if the employee is made an exemployee in the course of the proceedings on his
claim and re-employment (let alone claim for) is
not a prospect because, for instance, the employer
has restructured its business, then there is not
jurisdiction. Or to put it another way, an industrial
within jurisdiction if at the point of considering

(p. 2012 et seq—underlining added)"
I respectfully agree with the analysis of Kennedy C. and
specifically with the conclusion which has been emphasised
in the quotation above. What that means for this case is that
it is clear that even if there is a debate about the precise
finishing date of the contract of employment of Mr Zohar,
there can be no debate that at the date of hearing, that is the
24th of June 1994, there was no extant contract thus there
is absent an employer-employee relationship. There is,
therefore, no industrial matter upon which to found
jurisdiction and on that basis, I conclude that this Commission is without jurisdiction to further hear and determine this
matter.
For the Reasons that I have set out above, the application
will be dismissed for wont of jurisdiction.
Appearances: Mr M. De Hass of Counsel, instructed by
Murie & Edward, Barristers, Solicitors and Notaries,
appeared on behalf of the Applicant.
Mr P. Brunner appeared on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Eliahu Zohar
Pharmakon Natural Health Care
Products Pty Ltd.
No. 2 of 1994.
COMMISSIONER J.F. GREGOR.
25 July 1994.
Order.
HAVING heard M. De Haas of Counsel, instructed by Murie
& Edward, Barristers, Solicitors and Notaries, on behalf of
the Applicant and Mr P. Brunner on behalf of the
Respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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CONFERENCES—
Matters arising out of—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers
and
BHP Iron Ore Pty Ltd.
No. C 213 of 1994.
COMMISSIONER J.F. GREGOR.
15 July 1994.
Order.
WHEREAS on the 3rd of June 1994, the Commission
conducted a conference at BHP's Nelson Point operations
to discuss the remuneration package for control room
operators; and
Whereas the parties advised the Commission that recently
constructed new plant consisting, inter alia, of conveyors,
transfer stations, sample stations, reclaimer stackers and a
lump rescreening plant was constructed at the Nelson Point
operations and that the new plant was currently in
commissioning; and
Whereas part of the upgrade of the Nelson Point
operations had been the introduction of a new computer
system through which control of the new plant and
equipment is exercised; and
Whereas the parties discussed in detail the dispute
between them over remuneration packages for control room
operators, including discussions on work value; and
Whereas the Commission recommended to the parties
that a settlement of the matter could be effected by delaying
any formal work value of the assessment of the control room
operator's remuneration until commissioning was completed; that while commissioning was occurring, the control
room operators would receive an allowance of $1.50 per
hour as a commissioning allowance, such allowance to
finish at the end of commissioning, and that the work value
assessment be done when the permanent work regime is in
place; and
Whereas the parties requested the Commission issue an
Order in the terms of the recommended settlement subject
to confirmation from both sides; and
Whereas later, both the Respondent and Applicant have
advised the Commission that they accept the said Orders;
Now therefore the Commission, pursuant to the powers
contained in the Industrial Relations Act 1979, hereby
orders:—
(1) That there be no work value assessment done of
control room operators remuneration until commissioning of the Nelson Point facility is completed.
(2) That control room operators be paid $1.50 per
hour commissioning allowance during the commissioning period.
(3) That payment of the allowance provided in (2)
hereof will finish at the end of the commissioning
period.
(4) That the work value assessment in (1) hereof shall
be performed when the permanent work regime is
in place.
(5) That the Commission will reconvene in September 1994 at Nelson Point to assist the parties in the
resolution of the work value of control room
operators remuneration.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore (Goldsworthy) Pty Ltd
and
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers and Others.
No. C 228 of 1994.
COMMISSIONER J.F. GREGOR.
22 June 1994.
Registration of an Enterprise Bargaining Industrial
Agreement.
HAVING heard Mr P. Grogan on behalf of BHP Iron Ore
(Goldsworthy) Pty Ltd and Mr D.C. McLane on behalf of
the Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia, Western Australian
Branch; Mr E. Greenway on behalf of the Australian
Electrical, Electronics, Foundry and Engineering Union
(Western Australian Branch); Mr J. Mossenton on behalf of
the Metals and Engineering Workers' Union—Western
Australian Branch and Mr D.G. Bartlem on behalf of the
Australian Workers' Union, West Australian Branch, Industrial Union of Workers, and by consent, the Commission
being satisfied that the matter is consistent with the
Principles enunciated by the State Wage Case Decision in
Application No. 1457 of 1994 ([1994] 74 WAIG 200), and
pursuant to the powers conferred on it by the Industrial
Relations Act 1979, hereby registers an agreement titled the
BHP Iron Ore (Goldsworthy) Pty Ltd Enterprise Bargaining
Agreement, a copy of which is contained in File No. C 228
of 1994. This agreement supercedes and replaces Appendix
1 of the Iron Ore Production and Processing (Goldsworthy
Mining Limited) Award 1981.
[L.S.]

(Sgd.) J.F. GREGOR,
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
BHP Iron Ore (Goldsworthy) Pty Ltd
and
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers and Others.
No. C 228 of 1994.
The Iron Ore Production and Processing (Goldsworthy
Mining Limited) Award 1981.
No. A 43 of 1981.
COMMISSIONER J.F. GREGOR.
15 July 1994.
Order.
WHEREAS on the 22nd of June 1994, the Commission,
pursuant to the powers conferred under the Industrial
Relations Act 1979, registered an agreement titled the BHP
Iron Ore (Goldsworthy) Pty Ltd Enterprise Bargaining
Agreement; and
Whereas during a hearing conducted by the Commission
on the 22nd of June 1994, the parties requested that the
Commission cancel the existing Enterprise Agreement,
which is contained in Appendix 1 of the Iron Ore Production
and Processing (Goldsworthy Mining Limited) Award 1981;
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Now therefore the Commission, pursuant to the powers
contained in the Industrial Relations Act 1979, and by
consent, hereby orders—
That the Iron Ore Production and Processing
(Goldsworthy Mining Limited) Award 1981, be varied
by the deletion of Appendix 1 and that such variation
shall have effect from the beginning of the first pay
period commencing on or after the 25th of June 1994.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Cargill Australia Ltd
and
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers and Others.
No. C 285 of 1994.
Cargill Australia Limited Enterprise
Bargaining Agreement 1993.
COMMISSIONER J.F. GREGOR.
3 August 1994.
Order.
WHEREAS Cargill Australia Ltd, together with the Australian Workers' Union, West Australian Branch, Industrial
Union of Workers, the Metals and Engineering Workers
Union—Western Australian Branch and the Australian
Electrical, Electronic, Foundry and Engineering Union,
West Australian Branch, entered into an Enterprise Agreement known as the Cargill Australia Limited Enterprise
Bargaining Agreement 1993 (1993) 73 WAIG 2495; and
Whereas the said Agreement, a copy of which is
contained in File No. C 260 of 1993, expired by virtue of
the operation of Clause 4 of the said Agreement of the 30th
of June 1994; and
Whereas on the 18th of July 1994, the parties applied to
the Commission for a conference at which they could report
and further discuss between them the continuation of the
said Agreement until such time as a complete review of all
its provisions could take place; and
Whereas the Commission conducted a conference between the parties in Port Hedland on the 20th of July 1994,
at which time, inter alia, the Commission was told that the
parties have agreed that the terms of the Agreement should
continue for a further six months, namely until the 30th of
December 1994, and that in consideration of mutual
covenants between the parties, that Cargill Australia Ltd had
agreed to vary the wages and allowances in the extant
Agreement by increasing them by 3 per cent; and
Whereas at the conference the Commission was asked to
exercise its powers pursuant to Section 27(1 )(1) of the
Industrial Relations Act 1979, in that is should allow an
amendment to the proceedings in order that the parties may
access the powers of the Commission under Section 43 to
vary or renew the said industrial agreement and, by
application of powers under Regulation 92 of the Industrial
Relations Commission Regulations 1985, to waive the
procedural regulations to effect such access; and
Whereas the Commission advised the parties that it was
prepared to allow amendment to the proceedings as
requested so that the Agreement which was registered on the
11th of June 1993, would be varied in the terms of the
Schedule which is attached hereto;
Now therefore the Commission, pursuant to the powers
vested in it under the Industrial Relations Act 1979, hereby
orders:
(1) That pursuant to the powers contained in Section
27(1 )(1), Application No. C 285 of 1994, is hereby
varied so it shall be an application under Section
43.
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(2) That the procedural provisions of the Regulations
applicable in this matter are, by Regulation 92,
hereby waived.
(3) That the Cargill Australia Limited Enterprise
Bargaining Agreement 1993, a copy of which is
contained in File No. C 260 of 1993, shall be
varied in the terms of the document headed
"Variation to Agreement 1994", duly signed and
executed by each of the parties and contained in
File No. C 285 of 1994, and that a copy of the
document headed "Variation to Agreement
1994", signed by the parties, be placed upon File
No. C 260 of 1993.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union, West Australian Branch,
Industrial Union of Workers
Hamersley Iron Pty Limited.
No. C 235 of 1994.
COMMISSIONER S.A. KENNEDY.
5 July 1994.
Order.
WHEREAS this application was filed in accordance with
section 44 of the Industrial Relations Act 1979; and
Whereas the applicant has now advised the Commission
that the matter has been resolved and seeks leave to
discontinue the application;
Now therefore, I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, do hereby
order—
That this application be and is discontinued.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Bradken Perth
and
Australian Electrical, Electronics, Foundry and Engineering
Union (Western Australian Branch) and Another.
No. C 205 of 1994.
COMMISSIONER S.A. KENNEDY.
1 June 1994.
Order.
WHEREAS the parties have been negotiating on terms for
an industrial agreement to replace an existing registered
industrial agreement due to expire in June 1994; and
Whereas the negotiations broke down more than a week
ago; and
Whereas employees at the enterprise commenced strike
action on Monday the 23rd day of May 1994;
Whereas employees covered by the Transport Workers'
Union of Australia, Industrial Union of Workers, Western
Australian Branch are involved; and

Whereas the strike action instituted was taken on an
indefinite basis; and
Whereas the employer took a position that it would not
answer any proposal raised by the unions before there was
a return to work; and
Whereas the unions sought to pursue a settlement of the
dispute notwithstanding the fact of the continuing strike and
the attitude of the employer and have raised proposals in
terms; and
Whereas conferences were held at the Commission on the
26th and 27th days of May 1994 in an attempt to conciliate
the dispute between the parties; and
Whereas at the conclusion of the conference on the 27th
day of May 1994, six recommendations were made by the
Commission; and
Whereas the strike has continued notwithstanding Recommendation 6 of the 27th day of May 1994 which was for
a return to work; and
Whereas the remaining recommendations of the Commission which included a frame for discussions lapsed as a
consequence; and
Whereas at a further conference held on the 31st day of
May 1994 the Commission was informed as follows—
• that meetings of striking employees had been held
on 30 and 31 May 1994 with a decision to continue
the strike resulting;
• that the Australian Electrical, Electronics, Foundry
and Engineering Union (Western Australian Branch)
was prepared to further negotiate and considered that
even now an agreement could be reached;
• that the employer was prepared to further negotiate;
and;
Whereas having regard for all this I have concluded that
the Commission should intervene in order to expedite
negotiations forthwith and intensively as considered necessary; and
Whereas it is considered at this point that this process of
intervention in the interests of conciliation should take no
longer than seven days;
Now therefore, I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, and
specifically section 44(6)(ba)(i) and (ii) and section 27(1 )(j),
do hereby order—
1. That the Transport Workers' Union of Australia,
Industrial Union of Workers, Western Australian
Branch be joined to this application with effect on
and from the 26th day of May 1994.
2. That the Australian Electrical, Electronics, Foundry and Engineering Union (Western Australian
Branch) and the Transport Workers' Union of
Australia, Industrial Union of Workers, Western
Australian Branch shall take all such steps as are
appropriate and necessary to ensure that the strike
action currently being taken ceases as soon as
possible and in any event no later than by 3.30pm
on Wednesday the 1st day of June 1994 and with
all employees currently taking industrial action
being required to return to work as rostered no
later than by 3.30pm on Wednesday the 1st day
of June 1994.
3. That the parties attend at the Commission at
9.00am on Thursday the 2nd day of June 1994, and
continue to attend thereafter as required by the
Commission, to negotiate the terms of a replacement enterprise agreement until the Commission
is satisfied that the conciliation process is exhausted.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Bradken Perth
and
Australian Electrical, Electronics, Foundry and Engineering
Union (Western Australian Branch)
and
Transport Workers' Union of Australia, Industrial Union of
Workers, Western Australian Branch.
No. C 205 of 1994.
COMMISSIONER S.A. KENNEDY.
8 June 1994.
Order.
WHEREAS having regard for the stage of negotiations
between these parties on an enterprise agreement; and
Whereas the parties have agreed that pending the further
expeditious detailed discussions between them the terms and
conditions currently applying at the Bradken Perth operations should continue to apply;
Now therefore, I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979 and
specifically section 44(6)(ba)(i) and (ii), and by consent, do
hereby order—
That the terms and conditions pursuant to Matter No.
AG 25 of 1993 applying as at 10 June 1994 shall
continue to be applied for a period of 21 days from the
10th day of June 1994 unless otherwise ordered by the
Western Australian Industrial Relations Commission.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Coles Supermarket
and
Australasian Meat Industry Employees'
Union, Industrial Union of Workers,
West Australian Branch.
No. C 85 of 1994.
SENIOR COMMISSIONER G.G. HALLIWELL.
4 August 1994.
Order.
HAVING heard the parties before me in Chambers, exparte,
and by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act 1979
hereby orders—
That Order No. C 85 of 1994 issued by the
Commission, as presently constituted, on the 12th day
of April, 1994 be cancelled.
(Sgd.) G.G. HALLIWELL,
[L.S.]
Senior Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Honourable Minister for Health
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. C 247 of 1994.
Health Workers—Community and Child Health Services
Award, 1980.
No. 21 of 1979.
CHIEF COMMISSIONER W.S. COLEMAN.
5 July 1994.
Order.
HAVING heard Mr E. Dillon on behalf of the Applicant and
Ms S. Ellery on behalf of the Respondent, and by consent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the Health Workers—Community and Child
Health Services Award, 1980 be varied in accordance
with the following Schedule and that such variation
shall have effect from the beginning of the first pay
period commencing after the 30th day of June 1994.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 5.—Definitions: Delete this clause and insert
the following in lieu:
5.—Definitions.
Levels prescribed for Aboriginal Health Workers are
those which relate to the 5 level career structure specified
in Clause 19.—Wages, of this Award.
"Level 1—Currently Practising Conditional Aboriginal
Health Worker" means an Aboriginal Health Worker
employed by the Health Department of Western Australia
before the implementation of the career structure, providing
a limited range of direct primary health care services and not
being eligible to be classified at Levels 2 to 5 inclusive.
"Level 2—Qualified Aboriginal Health Worker" means
an Aboriginal Health Worker employed by the Health
Department of Western Australia who provides a broad
range of direct primary health care services and possesses
as a minimum, the Advanced Certificate in Aboriginal
Health Work, obtained through an accredited education
provider or an alternative qualification acceptable to the
employer and the union.
"Level 3—Senior Aboriginal Health Worker" means an
Aboriginal Health Worker employed by the Health Department of Western Australia who provides specialist and/or
supervisory and/or co-ordination services and possesses as
a minimum, the Advanced Certificate in Aboriginal Health
Work, obtained through an accredited education provider or
an alternative qualification acceptable to the employer and
the union.
"Level 4—Manager of Aboriginal Health Work" means
an Aboriginal Health Worker employed by the Health
Department of Western Australia who has responsibility for
resources management of Aboriginal health work for a given
area and possesses as a minimum, the Advanced Certificate
in Aboriginal Health Work, obtained through an accredited
education provider or an alternative qualification acceptable
to the employer and the union.
"Level 5—State Co-ordinator—Aboriginal Health
Work" means an Aboriginal Health Worker employed by
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the Health Department of Western Australia who has policy
and co-ordination responsibilities for Aboriginal Health
Work across the Health Department of Western Australia
and possesses as a minimum, the Advanced Certificate in
Aboriginal Health Work, obtained through an accredited
education provider or an alternative qualification acceptable
to the employer and the union.
Positions at Levels 3 and 5 inclusive shall be filled by
competition between applicants against prescribed essential
and desirable selection criteria. Progression to Levels 3 to
5 inclusive shall not be automatic.
"Level 1—Ethnic Health Worker" means an Ethnic
Health Worker who is employed by the Health Department
of Western Australia who does not possess the National
Accreditation Authority for Translators and Interpreters
(NAATI), Level 2 Certificate or higher in a language
required by the employer.
"Level 2—Ethnic Health Worker" means an Ethnic
Health Worker who is employed by the Health Department
of Western Australia who possesses the National Accreditation Authority for Translators and Interpreters (NAATI)
Level 2 Certificate or higher in a language required by the
employer.
"Union" means the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch.
"Accrued day(s) off" means the paid day(s) off accruing
to an employee resulting from an entitlement to the 38 hour
week as prescribed in Clause 6.—Hours, of this Award.
2. Clause 19.—Wages: Delete this clause and insert in
lieu thereof the following:
19.—Wages.
It is a term of this award that the union undertakes for the
duration of the Principles determined by the Commission in
Court Session in the General Order, Application No. 1457
of 1993 not to pursue any extra claims, award or over award,
except when consistent with the State Wage Principles. It
is also a condition of this award that the wages and
conditions which apply to employees covered herein shall
not exceed the paid rates prescribed in this award.
(1) Level 1 Currently Practising Conditional Aboriginal
Health Worker:
$
1st year of employment
398.30
2nd year of employment
409.80
3rd year of employment
423.40
(2) Level 2 Qualified Aboriginal Health Worker:
1st year of employment
437.06
2nd year of employment
447.42
3rd year of employment
457.77
4th year of employment
468.04
(3) Level 3 Senior Aboriginal Health Worker:
1 st year of employment
483.50
2nd year of employment
512.90
3rd year of employment
542.70
4th year of employment
565.50
(4) Level 4 Manager of Aboriginal Health Work:
1 st year of employment
603.84
2nd year of employment
632.59
3rd year of employment
661.35
4th year of employment
699.69
(5) Level 5 State Co-ordinator Aboriginal Health Work:
1 st year of employment
709.27
2nd year of employment
738.03
3rd year of employment
766.78
4th year of employment
805.12
(6) Level 1 Ethnic Health Worker:
1st year of employment
398.30
2nd year of employment
409.80
3rd year of employment
423.40
4th year of employment
436.11
(7) Level 2 Ethnic Health Worker:
1st year of employment and thereafter
455.27
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The classification prescribed in the relevant minimum
rates award on which the rate prescribed for the key
classifications* in this award is based, is the wage group
CIO in the Metal Trades (General) Award No. 13 of 1965.
* Level 2 Aboriginal Health Worker and
Level 2 Ethnic Health Worker
Incremental progression for all Aboriginal and Ethnic
Health Workers is subject to satisfactory performance.
3. Clause 15.—Dispute Settlement Procedure: Delete
subclause (8) and renumber subclause (9) as subclause (8).
4. Schedule of Respondents: Delete The Commissioner
for Public Health and insert the following in lieu thereof:
Honourable Minister for Health

CONFERENCES—
Matters referred—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union,
West Australian Branch,
Industrial Union of Workers
and
Western Mining Corporation.
No. CR 175 of 1994.
COMMISSIONER J.F. GREGOR.
5 July 1994.
Reasons for Decision.
THE COMMISSIONER: By Notice of Application filed on
the 5th of May 1994, The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers (the Union)
applied for a conference pursuant to Section 44 of the
Industrial Relations Act 1979 (the Act), in an attempt to
settle a dispute between it and Western Mining Corporation
(WMC) over the termination of Vladimir Banjac which took
place on the 3rd of May 1994. In the Schedule to its
application, the Union claimed that the termination was
based on an alleged incident said to have occurred on the
16th of March 1994. The Commission conducted a
conference on the matter in Kalgoorlie on the 17th of May
1994, however, that conference was not successful in
resolving the dispute between the parties and at the end of
it, therefore, the Commission referred the matter for hearing
and determination. The matter the subject of debate was
settled in a Memorandum of Matters for Hearing and
Determination under Section 44 in the following terms:
"On the 3rd of May 1994, Western Mining
Corporation terminated the services of Vladimir
Banjac. The Union claim the dismissal is harsh and
unfair as (sic) seek Orders from the Commission for
reinstatement and payment of compensation.
Western Mining Corporation say the dismissal was
not harsh or unfair and that no such Orders should
issue."
In the following narrative, I outline in brief the matters
which present for determination in this case. Some time
prior to the 29th of April 1994, the Underground Manager
of WMC's Long Shaft, Richard Laufmann, heard rumours
of an incident involving two air-leg miners, Vladimir Banjac
and Brad Miles. The rumour was to the effect that Banjac
had threatened Miles with a knife in a crib room on the 900
level of the Long Shaft mine. The rumours concerned
Laufmann and he decided that he should investigate the
matter. He therefore raised it with Mr Kim Davis, who is
the Human Resources Manager at WMC's Kambalda Nickel
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mines and sought his advice and support in the conduct of
the investigation. Mr Laufmann and Mr Davis prepared for
their investigation. They formulated an investigation plan,
the first stage of which was to interview the alleged victim,
Bradley Miles.
Miles told them that he, Vladimir Banjac and Jason
Ladiges, who is Mr Banjac's off-sider, came into conflict
in the 900 level crib room. There had been an argument
between Banjac and Miles over the use of a loco. Miles
claimed that Banjac had initiated the argument by 'having
a go' at him. Miles had verbally retaliated because he was
of the view that Banjac wrongly regarded the loco as his own
property. Miles had remembered that he approached the
table where Banjac was sitting eating and lent over him.
Banjac had waved the knife that he had in his hand
threateningly. Miles had responded by telling Banjac not to
threaten him with the knife. Banjac had responded that he
would 'cut' or 'slit' his throat. Banjac then came around the
table and advanced towards him. Miles became quite
frightened by what was occurring. He said in his evidence
that Banjac had' walrussed' him which he described as being
jostled by Banjac's elbows and shoulders with a rolling
motion. In the event. Miles retreated from the crib room and
went to the 900 level plat where he saw the Foreman, Jack
Kennedy, in company with two other men, Vortec Ozga and
Chris Banasik.
On the plat. Miles told Kennedy that Vladimir Banjac had
pulled a knife on him. Kennedy then went into the crib room
to try and sort things out between the two men. He told them
to settle down and to work out their differences. He then left
for the surface, leaving Miles and Banjac to return to work.
Miles first ate his lunch in the crib room but did not talk any
further to Banjac. Later Kennedy had arranged for both of
the men to be told that he wanted to see them in his office
on the surface at the end of the shift and he did so. He asked
them whether there were any problems. Banjac said there
was not and Miles opted not to pursue the matter. Kennedy
took no further action thereafter.
Next, during their investigation, Messrs Laufmann and
Davis interviewed Vladimir Banjac. He at first told them
that he could not recall the incident. Later, he recalled some
parts of the events of that day. For instance, he remembered
that Kennedy came into the crib room at Miles' request, that
he did have an argument with Miles about the loco, that he
was using a knife to eat his crib and that he may have waved
it around. But he could not recall standing up during the
argument or approaching Miles with the knife. There was
a further interview conducted with Jason Ladiges who was
an eye witness to the incident. He recalled a heated argument
over the use of the loco, that Miles and Banjac argued and
that Banjac eventually went after him (Miles) with a knife.
He recalled Banjac saying he was going to slit or cut Miles'
throat and that Banjac pursued Miles around the crib room.
He thought that Banjac was extremely angry at the time and
in his own best interests he kept out of the way. The
Foreman, Kennedy, was interviewed as well. His basic
position was that after he was invited into the crib room by
Miles, who he thought was not normally an aggressive
person, he was confronted with two angry men and he just
wanted to settle them down. He did not investigate the
incident, again because he just wanted the men to be settled.
Mr Laufmann continued his enquiries by interviewing the
two other men who were on the plat at the time and as a
result of the investigation, and after discussion with Mr
Davis, he reached the following conclusions:
• the incident had occurred substantially as described by Ladiges and Miles;
• (we) thought that Miles' version was supported by
Ladiges, who was effectively an independent third
party;
• Ladiges' version was sufficiently consistent with
Miles' (for us) to form the conclusion that Banjac
was the person who engaged in offensive behaviour, not Miles'
• (we) did not believe Banjac and thought that he
was being misleading or evasive toward us;
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• (we) concluded that the incident was so serious
that the only option was to summarily dismiss
Banjac.
(See Exhibit P2)
A letter of termination was drawn up, together with pay,
superannuation and entitlements. Laufmann and Davis went
to Banjac's residence and hand delivered the letter of
tennination for him. Nothwithstanding that, he did not ask
for any explanation, they explained to him the details of his
termination pay. That is sufficient outline of the facts in the
matter to give a picture of the events for adjudication.
The Union was represented by Ms Anwyl of Counsel. She
said the position of the Union was that at no time was there
any physical contact between Banjac and Miles and that if
verbal threats were made, they were not out of the ordinary
when one takes into account conduct generally at Long
Shaft. It was Banjac's impression that after the altercation,
the matter was resolved when he was spoken to by Jack
Kennedy. He had reason to believe so because nothing
happened for one day short of seven weeks. It was then that
Banjac was approached again by management. So, as far as
the Union is concerned, the men in question had resumed
their relationship, which was a working relationship, and
that if there was any difficulties between them, that question
had basically been resolved. Because there had been
appropriate sanctions, as it were, delivered by the Shift
Foreman at the time, that is his admonition to them, it was
harsh, unjust and oppressive for Mr Banjac to be dismissed
some seven weeks later.
Ms Anwyl called evidence from Mr Vladimir Banjac. He
had been employed by WMC for seven and a half years,
mostly at Long Shaft, but before that he had worked for a
number of years in the mining industry, mostly as an air leg
miner. He knew Brad Miles. Miles would usually go in the
first cage down at the commencement of shift. Banjac would
come in the second cage. He said Miles would jump in the
loco and take off. He did not usually see him during the day
because Miles often remained in his slope at crib time. He
did recall having a dispute with Miles over the loco because
Jason Ladiges, his off-sider, had complained that he had
difficulties getting access to the loco to take gear into their
slope. On the 16th of March 1994, when the incident
happened. Miles had made off with the loco again. Banjac's
view was that the loco was to be shared but he did not regard
the loco as his own. He thought that talking to Brad Miles
about the use of the loco was a waste of time because he
would not listen. This was because when Banjac had raised
it with him in the past, he was all right for a couple of days
then he would forget all about it and would do the same
things over again.
On the 16th of March 1994, Banjac had stopped work for
his crib. He said that he usually has pies and because of
problems with his teeth he eats with a knife and fork. Miles
appeared at the crib time which was quite unusual and
Banjac raised the question of the loco with him. He said
Miles got upset and ran into the crib room. Miles hit the table
with both fists and lent on it, yelling at him. Banjac told
Miles not to yell and spit at him. He then got up and walked
around the table. He told Miles he was going to cut his head
off and to "piss off" and Miles went. In his examinationin-chief, Banjac said he was aware that 'you can not afford'
to fight underground. Miles had gone out on to the plat and
he came back with Jack Kennedy. Banjac went on eating.
He denied that at any time during the argument that he had
touched Miles. He said that everyone gets threatened every
day underground. He said that someone was always telling
you somebody is going to 'chuck you down the shaft' or is
going to 'blow you up' or going to drop a rock down the
shaft down when you are travelling up. He said that is the
way it is underground but it is just a way of speaking.
Mr Banjac recalled that Jack Kennedy had come in and
said to settle down. He was told later that Kennedy wanted
to see Brad and himself in his office at knock-off time. He
said that he went to the office. Kennedy asked him what
happened. He repeated the story that Kennedy already knew.
Kennedy asked him where his knife was now. He told him
that it was in his crib bag. Kennedy had said that as far as
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he was concerned the matter was finished but if they were
not happy they both could go and see Nick Cemotta who was
the Underground Manager. Banjac was quite happy himself
and Kennedy said that was the end of the matter. He heard
nothing more until he was called to a meeting with Richard
Laufmann in April 1994. Of his future work relationships,
Mr Banjac said that even if a threat is made underground
it is forgotten the next day. There are no hard feelings
concerning the incident with Miles. He admitted that he said
he was going to cut his head but that did not mean he was
really going to cut his head off. He said that he had never
touched the man. He was well aware of the rules of fighting
underground and that physical violence led to dismissal.
Mr Banjac was subject to detailed cross examination by
Mr Power, of Counsel, who appeared for WMC. He
admitted that the argument over the loco had been going on
for some time. He did not do the same thing as Miles did
because he did not regard the loco as his. He admitted
shouting to Miles "Don't f... around with the loco". He
admitted he was not surprised about Miles' reaction or that
he was upset. His evidence concerning Miles' approach to
him eventually was that he walked quickly, he did not run.
He admitted that he walked around the table and told Miles
to "f... off" before he 'cut his head off. He admitted at the
time that he had a fork in his right hand and a knife in his
left hand and that his hand was raised. He also admitted that
Miles was backing away, walking backwards. He further
admitted that he knew about the rules at WMC about
dismissal for fighting. He thought that meant there has to
be physical contact. He said that people threaten each other
underground with explosives and with steel. People grab
steel and say they are going to wrap the steel around your
neck. He compared a steel, which is four foot long, to his
knife which was a couple of inches longitude. He denied that
when Kennedy entered the crib room that he had failed to
tell Kennedy he had a knife in his hand. After asserting that
he knew where Miles ate his lunch on the 16th of March
1994, he then agreed that he did not remember. In further
cross examination, he admitted that he had, at least on two
occasions, declined to answer Laufmann's questions about
the incident. He said that he thought he had been dismissed
but he recalled Laufmann asking him to leave the lease
because he was still under investigation. Later, in cross
examination, he said that he remembered both Laufmann
and Davis saying he was not sacked. He also admitted telling
Jason Ladiges that if Nick Cemotta found out about "the
blue" that he might get sacked. He had mentioned that to
Ladiges on the 16th of March 1994, before he went up to
see Mr Kennedy in his office on the surface.
The Commission also heard evidence on behalf of the
Union from Jason Paul Ladiges. He is a trainee miner who
worked with Vladimir Banjac. He had been employed by
WMC for seven years. Of this period, eight months had been
as a trainee to Banjac. Ladiges also had known Miles for
about a year and he recalled die events which took place on
the 16th of March 1994. He remembered that there had been
a few arguments between Banjac and Miles and usually the
subject was the loco. He recalled that on 16th of March
1994, that Brad Miles had come to the crib room and Banjac
had an argument with him over something to do with the
loco. Ladiges could not recall what was said. Brad leant over
the table and abused Banjac. Banjac held up his knife and
said "If you don't sit down I'll cut your head off". He then
got up, walked around the table and said it again. Brad
pushed him away lightly and Banjac went back around the
table and sat down. While this was happening, Ladiges stood
up and got away from the table. Both men were in bad
moods, using loud voices, swearing and carrying on. He was
not going to stand in the way of Stem. He thought he saw
Miles hold Banjac off with two hands. Banjac had the knife
in his hand at this time. Miles broke off and ran out on to
the plat and Kennedy came in.
In cross examination, Ladiges accepted the suggestion by
Mr Power that Miles was not happy with what Banjac was
doing and Banjac was not happy with Miles and that this
situation erupted in a big way the 16th of March 1994. He
recalled that Banjac was shouting abuse and the language
was foul. He said that Miles, in effect, responded to the level

of abuse of Banjac by giving him some back. They were
both fired up and abusing each other. Ladiges thought
Banjac could have said something like "I will cut your head
off" or "1 will cut your f.....g head off". Miles stood up and
Banjac walked around the table towards him with a knife
in front of him. Miles was walking backwards by that time.
All that time, Banjac was still abusing him. When Miles had
nudged or shoved Banjac away, it was something Ladiges
thought anyone would do. Brad broke away and ran out on
to the plat, moving fast. Jason Ladiges recalled telling
Richard Laufmann during the investigation that he had never
seen Banjac so angry. In fact he had said "I just got the f...
out of the way. I've never seen Vlad that wild". He thought
that he had "lost it". He had told Banjac that there were
some other guys out on the plat which surprised him. He
thought they had already gone up. He remembered a
conversation with Banjac when he said words to the effect
that "If Nick (Cemotta) found out you (we) would get the
sack". This occurred just after the incident. He remembered
Mr Kennedy coming into the room, asking them both to
settle down or they would both be tramped. Kennedy did not
ask for the men to tell him what had happened. He did not
ask for a full explanation. He did not say "What's this about
a knife?" and "Who pulled a knife?" There was no talk
about a knife.
Evidence was also called from Raymond Delbridge, who
is an Organiser with the Union. His evidence was that when
he was a foreman with WMC he had the right to hire and
fire and he thought that was the same now. Without
particularity, he gave evidence of dismissals which are
alleged to have been executed by foremen. He gave evidence
that swearing was quite common underground, as were
physical threats from one worker to another.
On behalf of WMC, Mr Power produced evidence from
a number of witnesses. The first was Richard Laufmann. He
is the Underground Manager of WMC's Long Shaft. He took
up that position around about the 19th of March 1994. He
gave evidence that he knew both of the men involved in the
incident. On or about the 28th of April 1994, another
underground manager had telephoned him to ask him
whether he had heard about Banjac chasing Miles underground and threatening him with a knife. It was the first time
he had heard of the matter. He was shocked and decided that
he had to investigate because it was too serious to let lie.
Although he was aware of how investigations normally
occur, he sought assistance in his investigations. He was
aware of the need to give people the right to say what
happened and to base the decision on the real facts. He said
that working underground is the most harsh environment he
has ever worked in. He was certain that safety is paramount.
He exampled that a mine could be shut down far quicker for
being unsafe than being unprofitable. Safety is on the top
of the list. The structure of a working relationship
underground in relation to personal safety is very important
because there are 190 people working at Long Shaft, so that
excess friction impinges on ability to work safely.
Mr Laufmann commenced his investigation by checking
through the records at the mine as to who was passing
through it. He spoke to one or two people 'off the record'.
It was soon fairly obvious that something had occurred on
the 16th of March 1994. He was very concerned about the
passage of time between the date of the incident and when
he learned about it. He was very concerned about even
commencing an investigation because Mr Banjac was Vice
President of the Union and good relationships had been
developing where there had previously been a lot of conflict.
But, after two days over the weekend thinking on the matter,
he decided that he must go ahead and investigate. He
advised his Resident Manager and kept him up-to-date with
what was happening. He had caused Miles to be brought to
his office for an interview. After a slow start. Miles
eventually gave him a full explanation of what happened.
He became quite emotional in doing so. He was extremely
forthright in what he said. This surprised Mr Laufmann
because he thought he might 'clam up' and not say a lot at
all. Miles described the events to him in detail. He said that
Banjac had sort of wrestled him out of the way with his
elbows. That had made him take off to the plat as fast as he

could. Mr Laufmann said he was concerned that the matter
might have been blown out of proportion or the men were
just mucking around but Miles had said that he was scared
and that Banjac should not be able to get away with it.
During the interview. Miles was visibly upset about the
whole incident. He was shaking and his voice was
stammering. He became very emotional when he talked
about the knife and the crib room. Miles had told him "I am
ashamed to admit it but I was scared". Insofar as the
discussion with Mr Kennedy was concerned, it was clear
from Miles that Kennedy had not asked about the knife in
the crib room or in his office later that day. They were just
asked that if they wanted to take the matter further they
could see Nick (Cemotta).
Mr Laufmann also interviewed Mr Banjac who had asked
him if he was the first one to be interviewed. Banjac had
been told by Laufmann that he had heard about a serious
incident between he, Banjac, and Brad Miles on the 9th level
plat and asked Banjac if he wanted to tell him about it.
Banjac had responded "I don't know what you are talking
about. Rich.'' Laufmann pressed Banjac and said that he had
heard that he had had a knife and had threatened Brad Miles
with it in the 9 level crib room. Banjac's response had been
that he did not know anything about it. Eventually he started
talking about eating his pie with a knife and fork. He then
talked about how hard life is underground. All in all,
Banjac's responses were vague and Laufmann thought he
had selectively chosen to deny the incident with the knife.
At the end of the interview, there was an exchange between
them. Laufmann explained to Banjac that he was suspended
with full pay until the investigation was complete. Banjac
had jumped up and headed for the door and said "So you
are sacking me." Laufmann made it clear that he was not
doing that and it was just an interview to find out what had
gone on. Banjac had responded, "But I'm sacked anyway,
aren't I?" but it was made very clear by Kim Davis who told
Banjac "You are not sacked, Vladimir. You are just
suspended."
Next, Mr Laufmann interviewed Jason Ladiges who told
him about the heat in the dispute and the use of the words
"cut" or "slit throat" by Banjac. Mr Laufmann had asked
Mr Ladiges how he felt at the time. His response was that
he thought it was serious and he had never seen Vladimir
so upset. There was no doubt about that. He had concerns
for his own safety. He was worried. He wanted to make sure
that he was not going to be part of what was going on. He
got himself out of there. Ladiges had told Laufmann that
Banjac had chased Miles after he ran out of the crib room.
At the end of the investigation, Laufmann and Davis
compared their recollections. They both had commented on
how similar the accounts of Miles and Ladiges were of the
incident. What was most important to Laufmann was the
intent. Neither man tried to hide or even make an attempt
to play down the ferocity of what had taken place in the crib
room so he concluded it was obvious that the incident had
taken place and that it was serious. Laufmann was clear that
his interview with Mr Kennedy did not change the
assessment that had been made. Kennedy had told him that
when he had taken Miles back to the crib room he had told
both of the men to settle down and get back to work or they
would be "tramped". It crossed his mind later in the shift
that he should speak to the men so he called them in at
knock-off to ask them if they wanted to take the matter any
further. They both had said "no". He had said to them that
if they wanted to continue it, if it was not buried, they would
all go and see Cemotta (the Underground Manager). It was
obvious that in Mr Kennedy's mind that there was no
question of a knife being used.
Insofar as the delay between the incident and the
investigation was concerned, Laufmann did not see that it
held any relevance. This is because he regarded the matter
as being covered up. That did not diminish the event or
absolve anyone from responsibility. As to whether there was
one or two antagonists, Mr Laufmann said it was clear to
him and Kim Davis that Miles had done nothing except try
and get out of the way. The men had disagreed on the use
of the loco but up until then, the exchange had been quite
acceptable day to day banter. Insofar as Mr Kennedy's role
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is concerned, and in particular his power to dismiss, Mr
Laufmann said that he does not enjoy that power. His role
is to bring matters to the attention of the manager and if he
thinks it is warranted he can recommend a termination. The
Underground Managers themselves would consult with the
Resident Manager of Kambalda Operations before they
proceeded with the type of dismissal under discussion here.
Mr Laufmann was subject to cross examination by Ms
Anwyl during which he emphasised that he was about
establishing the seriousness of the incident.
The Commission also heard evidence from Gerald John
Kennedy. He is employed by WMC at Long Shaft as the
Underground Foreman for the top round mine airleg
operations. He is in charge of 45 people on a shift. He had
been Secretary of the AWU Section Committee up until
1973. After that he became a Shift Boss and later, in 1986,
Foreman of the top round. Since then, Vladimir Banjac had
come under his supervision. He gave evidence that both Mr
Miles and Mr Banjac were working under his supervision
on the 900 level. Miles was in one slope and Banjac was in
another. They worked about 500 metres apart and they
shared a locomotive. He remembered that on the day of the
incident he was standing on the 900 level plat with two men
and heard Miles come on to the plat and say "Banjac has
threatened me with a knife". Miles appeared to be
frightened so Kennedy went into the crib room with him.
There he found Banjac and Ladiges. He generally asked
those present what was going on. As he did so. Miles had
hit the table and said to Banjac "You do that again, I will
have you up on a charge.'' Kennedy then intervened and told
them both to settle down and sort it out. He did that because
they were "like two bloody big Alsatian dogs going at one
another". He thought his role was to try and settle them
down as quick as possible. Miles had mentioned the knife
to him when he came out on the plat but when Kennedy was
in the crib room he completely forgot about it and did not
raise the issue. He was more concerned about settling the
two men down. He later thought about the incident when he
was going to the surface. He thought it was rather a stupid
argument over a loco so he asked to see them at knock-off
time. It was not in his mind, at that time, that there had been
a knife involved. He told them he wanted them both to sort
the matter out and if they did not, he would take them next
door to Nick Cemotta's office. In the event, neither of them
wanted to. He mentioned that on the day before he had the
men in his office, he had mentioned to Mr Cemotta that
Banjac and Miles had had a stupid argument over a loco and
if he could not handle it he would bring it to him. Later he
had asked the Underground Supervisor to keep a check on
them both. They both ignored one another, went on their
own job and that was that. He told Mr Power during his
examination-in-chief that if he had seen Banjac threaten
Miles with a knife in the crib room he would have sacked
him because that is something you just do not do
underground. That process would have involved the Underground Manager. He would have taken Banjac to the surface
with him straight away and would have spoken to
management. In cross examination, he told Ms Anwyl that
he had never heard about the knife allegation until Mr
Laufmann had told him about it.
The Commission also heard evidence from Bradley
Lincoln Miles. He is employed as an airleg miner at Long
Shaft by WMC where he has worked for a little over five
years. For the last 12 months he has been working in a stope
at the 900 level. Prior to the 16th of March 1994, there had
been occasions when there had been arguments between he
and Banjac over the loco. These arguments had gone on for
quite a while. There were occasions when he was unable to
use the loco but on the 16th of March 1994, he did use the
loco at the start of shift. This had happened when he had
asked Jason Ladiges to drop him off at his job. Ladiges had
responded by telling him to take the loco. Although he does
not often go to the crib room he decided to on that day and
he drove in on the loco. He saw Banjac and Jason Ladiges.
They were sitting at the table furtherest away from the
platitude He hopped off the loco and headed towards the crib
table.
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That was when Banjac verbally "went off". To Miles it
was hard to hear what he was saying because he was talking
so fast and in a loud voice. Banjac's verbal attack did not
stop by the time he had crossed the four metres or so to the
table. He started to sit down and then asked Banjac what he
was going on about. He admitted he said that quite loudly,
he had to because of the noise Banjac was making. Miles
admitted that he hit the table in front of him with one hand
and told Banjac "It is not just your loco." He said that
because Banjac was going on with what he described as
rubbish. When Miles had hit the table, Banjac had started
to get up with the knife. Miles had reached over and pushed
him back into the seat. He says he did this because Banjac
had a knife in his hand and Miles was afraid. Banjac did not
remain seated. He pushed himself back up again. He then
started approaching Miles around the table. Miles could not
recall what he was saying. Banjac came around the table
fairly quickly and he had enough time to step backwards off
his seat. Banjac was waving the knife at Miles' face saying
"I will cut your f.....g head off". The blade was about one
to two feet away as he was saying this. Miles did not say
anything to Banjac. He started to move backwards. He then
stopped. Miles was scared with Banjac waving the knife and
threatening him with it. Miles did not know what Banjac was
going to do. After Miles had taken a step backwards, Banjac
stopped and went round and started to sit down again at the
crib table. Miles then said to him "How dare you pull a knife
on me." Banjac then came back around the table and started,
in Miles' words, "coming at me like a walrus." By this time
the knife was on the table.
During his evidence, Miles demonstrated to the Commission how Banjac had approached him. He was swearing and
using obscene language and pushed Miles back about three
metres. Miles gave evidence that he was not thinking much
at the time but he was angry and was feeling afraid. He did
not hit Banjac back. He did not retaliate but he pushed
himself away and walked towards the cage. There he saw
Jack Kennedy and he told him about the knife being pulled
on him. He returned to the crib room with Kennedy who
asked everyone what was going on. Miles said that he had
struck the table with his hand and said "Next time he does
something like that to me, I will have him up on charges."
He thought Banjac was trying to provoke him.
Miles recalled that later in the day he was called into Mr
Kennedy's office. Kennedy had asked Banjac if he wished
to take it (the argument) next door to the Underground
Manager's office. Banjac had shrugged his shoulders and
said he did not care. Miles had said to let it lie. He did so
because it is usually WMC's policy to lay off two people
in incidents like this one. He was not sure whether there was
a risk in his case or not. During cross examination Miles
remembered that he may have called Banjac "You fat, lazy
good-for-nothing" as he left on his way out of the crib room
but he was frightened of Banjac. He had not been angry with
Banjac though when he first went into the crib room. His
anger commenced when Banjac started going off about the
loco. He did not yell back at Banjac first up. He described
how, before he attempted to push Banjac back down, he had
actually put his legs under the table. He agreed that he
pushed Banjac again when Banjac was 'walrussing' him. He
described the contact as full body contact. He put his hands
on Banjac when he pushed himself away. Finally in his cross
examination, he indicated that if Banjac was reinstated it
would not worry him if he worked on the same level.
Evidence was also heard from Kim Davis who is the
Human Resources Manager at WMC's Kambalda nickel
mines. The Commission, by consent, accepted a proof of
evidence of witnesses (Exhibit P2) and Mr Davis was then
subject to cross examination by Ms Anwyl. The cross
examination need not be recited as it refers in the main part
to Mr Davis' impressions of what happened during the
interview process. There is nothing in it that detracts from
what was exhibited in his proof of evidence. He did give
some evidence about demeanour of persons during the
investigation process and the use of his psychology
qualifications in making those assessments. It should be
noted here that Mr Davis is a registered psychologist with
specific qualifications in occupational psychology.
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Before I give my impressions of witness credibility, I
need to give some brief attention to the law to be applied.
Mr Power referred me to Undercliffe Nursing Home v. The
Federated Miscellaneous Workers' Union of Australia,
Hospital, Service and Miscellaneous, W.A. Branch (1985)
65 WAIG 385. The authority in that case identifies that the
question for the Commission is whether the employer
abused its right to dismiss an employee to such extent that
the dismissal can be said to have been unfair. Such an
exercise is, essentially, a discretionary judgement which is
based upon the facts of a particular case. However, and
importantly, it is not the function of the Commission to
simply substitute its opinion for that of the employer as if
it were the manager of the employer's business. It has a
functional obligation to review the decision of the employer
and to intervene only when intervention is necessary to
protect the employee against an unfair and unjust exercise
of the contractual right to terminate the employment (see
Amalgamated Metal Workers and Shipwrights Union of
Western Australia v. Robe River Iron Associates (1989) 69
WAIG 985 and also Robe River Iron Associates v. The
Construction, Mining and Energy Workers Union of
Australia, Western Australian Branch (1989) WAIG 1027).
It must also be remembered that in all cases there is a band
of reasonableness within which one employer might
reasonably take one view and another might reasonably take
a different view (see British Leyland UK Limited v. Swift
(1981) IRLR 91. Also of relevance is the observations of the
Full Bench in The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers v. Robe
River Iron Associates (1987) 67 WAIG 1329 (Eley's Case)
that mine managers carry an onus concerning a company's
obligations to protect an employee from interference to his
employment through physical risk or threats. There is an
emphasis, as I understand the dicta, on a duty of care which
is to be exercised by a manager who is responsible for the
safety of the company's employees. In my Reasons for
Decision in The Construction, Mining and Energy Workers'
Union of Australia, Western Australian Branch v. Robe
River Iron Associates (1992) 72 WAIG 1630, I had noted
that in Flemming: Law of Torts (7th ed) 481 et seq where
the learned author had written that it is well settled that an
employer, besides being vicariously liable for casual
negligence of servants towards one another, has an
overriding managerial responsibility to safeguard them from
unreasonable risk in regard to the fundamental conditions of
employment. The developing case law indicates there is an
increasingly stringent standard of care and a failure to meet
the standard of care imposed by the common law may not
only expose the employer to risk of damages action for
breach of contract or negligence but also provide evidence
of a breach by the employer of some duty imposed by statue,
in this case the Mines Regulation Act.
The following citation from Acosta's Case (Robe River
Iron Associates v. The Australian Workers' Union, West
Australian Branch, Industrial Union of Workers [1987] 67
WAIG 320) is also relevant in this adjudication. In his
judgement, Brinsden J. was unable to find error in the
Reasons of Commissioner Fielding who dealt with the
matter at first instance when he had found, inter alia, that:
"In the Commissioner's view, Mr Acosta's conduct
as he found it to be misconduct justifying summary
dismissal as envisaged by Clause 6(l)(a). "It was a
wilful and serious disregard by him of an essential
element of his contract of employment that he not
deliberately endanger fellow employees, particularly a
supervisor acting in execution of his duty. Mr Acosta
did not merely commit an act of insult or insubordination against his foreman nor simply threaten violence
against the supervisor at the workplace, but he followed
it up with an assault upon the supervisor. The assault,
though by itself not a serious assault, nonethless (sic)
gives cause to suggest that the threat might indeed have
been carried out in the future. In total his conduct was,
in my view, a serious disregard of his obligations as an
employee justifying summary dismissal.""
(Commissioner's emphasis added)
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Later in his Reasons in Acosta's Case (supra) Brinsden
J. also said:
' 'That Mr Acosta's previous record had not indicated
unlawful behaviour and that he is married with a child
seems to be an irrelevant consideration in respect of
circumstances which had only recently arisen. What is
overlooked is the appellant's duty to its employees to
conduct its work practices without endangering them.
Here it was put on notice that one employee in the
employer's workplace had threatened violent action
against another employee to take place in the employer's workplace. It was its duty in the circumstances
to take whatever action it thought necessary to protect
the threatened worker. It is worth reflecting on what
would be the position of the appellant if, in the light
of its knowledge of the threat, it had continued to
employ Mr Acosta and the threat had been carried out.
In those circumstances it would have laid itself open
to a claim for workers' compensation (see Western v.
Great Boulder Goldmines Ltd (1964) 112 CLR 30) and
possibly a common law action for damages for
negligence."
The Full Bench of this Commission, in Tip-Top Bakeries
v. Transport Workers' Union of Australia, Industrial Union
of Workers, W.A. Branch, No 884 of 1994, issued on the
10th of June 1994 (unreported) dealt with matters which are
very similar to those under consideration in this case. The
Acting President, in dealing with a matter where two men
had been fighting and one had been dismissed and had been
reinstated by the Commission at first instance, made the
following observations:
"Although in the case of summary dismissal it is
incumbent upon the employer to establish that it had
reason to effect the dismissal summarily, it is not
obliged to prove, on the balance of probabilities, that
the offence complained of occurred but, rather, that
there were reasonable grounds for it to believe that such
offence had occurred. If the fairness of a dismissal was
dependent upon the Commission being satisfied of the
guilt or otherwise of the dismissed employee the
Commission would effectively be put in the place of
being a surrogate manager. As pointed out recently by
the Full Commission of the South Australian Industrial
Relations Commission in Bi-Lo Pty Ltd v. Hooper
(1992) 59 SAIR 342 at page 353 where the dismissal
is based upon the alleged misconduct of an employee,
it is sufficient, if after proper enquiry "the employer
honestly and genuinely believed and had reasonable
grounds for believing on the information available at
the time that the employee was guilty of the misconduct
alleged". In short, the Commission is required "to
objectively assess the subjective actions and beliefs of
the employer as at the time of the dismissal".
A vital feature of the Respondent's decision to
dismiss Mr Boycott was that after interviewing both of
the employees concerned it concluded that Mr Boycott
was not simply defending himself, but retaliated by
aggressively assaulting Mr Lee when there was no need
to do so. Although it is not the case that an employee
who engages in a physical altercation with a fellow
employee in the workplace is in every instance liable
to summary dismissal, if it be the fact that Mr Boycott
was indeed an aggressor in the way in which the
Appellant alleges, prima facie, it is difficult to see how
the Appellant's response in summarily terminating his
employment could be said to be outside of the band of
reasonableness. Contrary to the Commission's observation, it is not the case that it is incumbent on the
employer to attribute blame. Rather, as indicated in
Bowie v. British Leyland UK Ltd [1976] IRLR 48
where an employer is unable to apportion blame, it is
entitled to dismiss both employees (see too: The
Australian Workers' Union, West Australian Branch,
Industrial Union of Workers v. Co-Operative Bulk
Handling (1984) 64 WAIG 529)."
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Later in the Decision, and particularly importantly for this
matter, the Acting President defined the rule to be applied.
He said:
"As the findings of the learned Commissioner
clearly indicate, he did not determine, as he was
required to in order to intervene as he did, whether the
Appellant's conclusion regarding Mr Boycott's conduct was soundly based.
By holding that the dismissal was unfair without
considering whether there were sound reasons for the
Appellant to conclude that Mr Boycott was an
aggressor the learned Commissioner applied the wrong
test and his discretion miscarried.
(Commissioner's emphasis added)
Later in the same paragraph there was even further
guidance offered by the Acting President. He wrote that the
worker involved it the Tip-Top Case (supra) had a good
record of service and it was not likely he would reoffend in
the same way. But those considerations have to be weighed
against the nature of the conduct complained of. All of the
facts and circumstances surrounding the dismissal have to
be considered, not just some of them.
Before I apply the law I have cited above to the facts, I
need to draw some conclusions on the witness evidence. I
first deal with Vladimir Banjac. I have carefully considered
Mr Banjac's evidence against the background of the stress
of the situation in which he finds himself. He is a man with
a family to support and has lost a job which he has held for
many years. I have also taken into consideration that English
is his second language. Even taking into account these
considerations, I have great difficulty with his evidence. He,
even in evidence in chief, changed his story. There is no
consistency in his memory of the events at all. His evidence
is at odds with the evidence of other witnesses. He was
aggressive in the witness box, he was evasive and
extravagant and sometimes made bawdy responses. Even if
I put much of that down to a nervous reaction to the situation
in which he found himself, I am still not relieved of my
disquiet about the quality of his evidence.
The Commission also heard evidence from Jason Ladiges.
Mr Ladiges, who is a trainee miner, presented himself as an
honest young man who related his memory of the events to
the best of his recollection. I have no difficulty with the
limited evidence supplied by Mr R.J. Delbridge. As to the
evidence of Richard Laufmann, he presented to the
Commission as a person of rational, logical thought
processes. His evidence was easy to follow. He seemed to
be an earnest and honest man, trying to ensure that he
assisted the Commission with the best recollections of the
events as they occurred. Mr Gerald (Jack) Kennedy also
presented as an honest and straightforward man who
presented his evidence without fair or favour as it were. As
far as Brad Miles is concerned, I have no reason to doubt
that the evidence that he gave was his best recollection of
the truth of the matters as they unfolded before him. Finally,
I have no cause to doubt the evidence of Kim Davis. In
summary, therefore, where the evidence of Vladimir Banjac
is in conflict with the evidence of the other witnesses, I
favour the evidence of the other witnesses over that of
Banjac.
What I find happened on the 16th of March 1994, is that
Vladimir Banjac was in the crib room and started to eat his
lunch with a knife and fork. He was in company with Jason
Ladiges. There had been some past friction between Banjac
and Miles concerning the use of a locomotive. Who is right
or wrong about the use a locomotive is immaterial to this
Etecision. But there had been a reasonably long standing
disagreement between the two men over the use of the loco.
Miles came to the crib room for lunch. This was an unusual
thing for him to do. He dismounted from the locomotive and
walked towards the table where Banjac was sitting with
Ladiges. Banjac then launched into a verbal abuse of Miles
which, on the balance of probabilities, was likely to have
been obscene. Miles reached the table and went to sit down.
By this time he had started to respond in a loud manner to
Banjac and was raising his voice. Banjac started to stand and
waved a knife, which was in his hand, in front of Miles.
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Miles leant across the table and pushed Banjac down. Banjac
immediately stood up and came around the table towards
Miles. He had his knife, which was a small kitchen knife,
in his hand and he waved that in front of Miles' face while
continuing loud abuse. Miles backed a step or so away.
Banjac stopped his advance and retired to the other side of
the table.
Miles had then told Banjac not to pull a knife on him.
Banjac placed the knife on the table and again came around
the table to where Miles stood. He had hunched his
shoulders over, holding his hands in front of his chest with
his elbows extended and he chested up to Miles and pushed
him back by rolling his shoulders and elbows forward. This
time he made contact with Miles and drove him back some
three metres. Miles then placed his hands on Banjac,
probably in the area of his chest, rolled out of the way and
quickly removed himself from the crib room. He retired to
the plat where Jack Kennedy was standing. He told all of
those present on the plat that a knife had been pulled on him.
Kennedy went into the crib room with Miles and asked what
was going on. Neither man mentioned the use of a knife.
Miles banged the table and said to Banjac words to the
effect, "If you do that again, I will have you charged."
Kennedy told both men to settle down and he left the crib
room. At that time, Kennedy had bona fide forgotten the
allegation of Miles on the plat that a knife had been pulled
and it did not register to him that a knife was a part of the
conflict. When Kennedy was going to the surface, he
realised there may be more in the matter and had the men
advised that they should come to his office at the end of
shift. I find that when the men did attend upon Kennedy, he
asked them whether the matter was over and whether they
needed to go next door to see the Underground Manager. It
was still not in his mind that the dispute had been other than
a verbal altercation between the men. He therefore decided
that his admonition that they should get on together or be
tramped was enough discipline for the circumstances.
As I have mentioned earlier in these Reasons, Mr
Laufmann conducted his investigation, he discussed with Mr
Davis what they had been told by the witnesses and they
reached a number of conclusions. Those conclusions were
that the incident had occurred substantially as Miles and
Ladiges said it did, that Miles' version was corroborated by
Ladiges and that Ladiges' version was sufficiently consistent with Miles' to allow them to form the conclusion that
Banjac was the person who engaged in offensive behaviour,
not Miles. They did not believe Banjac and thought he was
trying to mislead them by being evasive and they concluded
that the incident was so serious that the only option was to
dismiss Banjac. As the Acting President made clear in the
Tip Top Case (supra), what needs to be discovered in
matters like this is whether the conclusion reached by the
employer about Banjac's conduct was soundly based. That
is, whether the employer honestly and genuinely believed,
and had reasonable grounds for believing on the information
available at the time, that the employee was guilty of the
misconduct alleged. It is clear that the fairness of this
dismissal is not dependant upon whether the Commission
constituted by myself is satisfied with the guilt or otherwise
of the dismissed employee, Banjac. For to do so would be
to effectively put myself in the place of being a surrogate
manager. That is contrary to the established case law as I
have mentioned above. I must look at my findings and see
whether the conclusions reached by the interviewing officers
were open to them. That is, whether they were soundly
based. It is clear that they are. It is clear that the conclusion
they drew was perfectly open to them.
In saying so, I conclude that the investigation which was
generated by Mr Laufmann, being advised that there were
rumours of the incident on the 16th of March 1994, was the
first investigation bona fide that WMC had conducted into
the matter. As I have indicated previously, Mr Kennedy, as
it turns out, did not fully appreciate the seriousness of the
altercation so he did no more than admonish. On the
evidence, that is open to him in his role as the Underground
Foreman. When Kennedy told the workers he would
"tramp" them, I accept that that is a colloquial use of
language which does no more than indicate that the foreman
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will be taking the matter of the dismissal to his manager with
his recommendation that a dismissal take place. I do not
accept Mr Delbridge's evidence to the contrary. In fact, the
evidence that there is a different process to that described
by both Mr Davis and Mr Laufmann in their evidence is so
light that it should be discounted. Even the individual
Underground Managers at Kambalda, as a matter of course,
advise the Resident Manager that they have a dismissal
circumstance on their hands. In the type of industrial
environment that WMC experience at Kambalda, it is not
surprising at all that this prudent system of checks and
balances is in place.
Mr Power made a number of submissions concerning a
waiver. I have no need to examine the law upon this because
on the plain facts of the matter, Mr Kennedy was unable to
give waiver, even if he had have known the full facts of the
incident on the 16th of March 1994. There was no real
investigation until almost seven weeks later when the matter
came to the attention of Mr Laufmann. His view that the
seriousness of the incident overwhelmed the time limit and
did not change what had happened is, in my respectful view,
clearly correct. Finally, it is clear on the evidence of lason
Ladiges, whose evidence I accept, that on the day of the
incident he and Mr Banjac talked about the potential for
dismissal because of what had occurred. Even though Mr
Banjac denies that he thought he could be dismissed for his
part in the affair, it is open to find as a fact that it was in
his mind that there was the potential of dismissal. If that be
correct, it gives some sense to his subsequent behaviour.
First, he did not tell Mr Kennedy anything about a knife.
Second, he did not want Mr Kennedy to involve Nick
Cemotta in the matter. Next, when he was confronted with
the Laufmann investigation, he first up had no memory at
all of the incident. In only a very reluctant way, after he had
established in his mind that he was not the first person
interviewed in the investigation, did he make some
admissions which Mr Davis described, most aptly in my
view, as admissions on the periphery of the matter.
Further, his evidence is that he would have the Commission believe that threatening to throw someone down the
shaft or wrap a drill steel around their head or otherwise
threaten death or injury was a normal everyday event
underground. There is absolutely no evidence which gives
any support to that suggestion. On the other hand, I can
accept that rich and colourful language is used underground.
If one needed any balancing evidence, it comes from
Richard Laufmann who indicated the importance of safety
in the whole of the approach to underground mining. In any
event, it is notorious that safety is a critical issue in
underground mining. To suggest that threats of injury,
delivered during a violent verbal argument and accompanied
by physical assault albeit mild, against another worker
should be accepted as part of day to day banter is ridiculous
in the extreme. It is open to conclude, therefore, that
Vladimir Banjac knew that there was a good chance that
great difficulties would arise from his behaviour. He knew
there was a potential for dismissal and it is likely, on the
balance of probabilities, that his later behaviour was
designed to mitigate that potential. One need only compare
his evidence with that of Jason Ladiges for support for this
finding. Ladiges was genuinely frightened, he wanted to get
away from the scene. He had never seen "Vlad so mad".
I need to comment finally on the question of the form of
dismissal. There was a concession from Ms Anwyl that the
dismissal was summary. Mr Power accepted the concession.
In his evidence, Mr Davis was clear that the dismissal was
summary. On examination of the facts, I conclude that the
dismissal was of a summary nature. As to its effect upon
these Reasons, I observe that although in the case of a
summary dismissal, it is incumbent upon the employer to
establish that it had reason to effect the dismissal summarily.
It is not obliged to prove, on the balance of probabilities, that
the offence complained of occurred but rather that there
were reasonable grounds to believe that such offence
occurred (see Tip-Top Case [supra]). Clearly from the
findings I have made above, those reasonable grounds
existed.
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For the Reasons that I have set out, the application by the
Union for the reinstatement of Vladimir Banjac will be
dismissed.
Appearances: Ms M. Anwyl, of Counsel instructed by
McKenzie Lalor, appeared for The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers.
Mr A.J. Power, of Counsel instructed by Jackson
McDonald and with him Mr D.J. Griffiths appeared for the
Western Mining Corporation.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers' Union,
West Australian Branch,
Industrial Union of Workers
and
Western Mining Corporation.
No. CR 175 of 1994.
COMMISSIONER J.F. GREGOR.
5 July 1994.
Order.
HAVING heard Ms M. Anwyl, of Counsel instructed by
McKenzie Lalor, on behalf of The Australian Workers'
Union, West Australian Branch, Industrial Union of Workers and Mr A.J. Power, of Counsel instructed by Jackson
McDonald, and with him Mr D.J. Griffiths, on behalf of
Western Mining Corporation, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That this application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative
Branch
and
Swan Taxis Co-op Limited.
No. CR 54 of 1994.
COMMISSIONER C.B. PARKS.
1 August 1994.
Reasons for Decision.
THE COMMISSIONER: It is the claim of the applicant
Union that Mr Ian Gould was unfairly dismissed from his
employment with the respondent when his services were
terminated on 15 February 1994.
Mr Gould commenced his employment with the respondent early in 1990. From about March 1993 onward until the
date of his dismissal, Mr Gould worked as a Taxi Truck
Operator. He usually performed his duties between 8.00 am
and 4.00 pm on Monday to Friday, inclusive, each week. On
the day of dismissal, Thesday 15 February 1994 and the
previous day, Monday, Mr Gould did not perform the
function of Taxi Truck Operator but had been allocated to
other duties which required him to attend for work between
10.00 am and 6.00 pm.
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The respondent. Swan Taxis Co-op Limited (hereafter
referred to as Swan Taxis), is a co-operative enterprise
which provides a number of services to a fleet of taxi car
owners/drivers and a fleet of taxi truck owners/drivers
(hereafter referred to as drivers). A major part of that service,
as applicable to taxi trucks, is the operation of a centralised
system to receive customer enquiries, or requests, in relation
to engaging the services of a taxi truck driver; the recording
of customer details necessary to provide a taxi truck service
at the advised location on the date and time ordered; the
operation of the base radio station in a two-way communication network covering each taxi truck in the fleet; and the
allocation of customer jobs to drivers in the taxi truck fleet.
Rules are required to be observed when allocating customer
jobs. According to the respondent it is imperative that the
distribution and allocation of customer jobs be effected by
regulated operating methods designed to assure the taxi
truck drivers that there is an equitable distribution of the
jobs, and therefore access to remuneration, among them.
What were referred to as "country jobs" are apparently
the most lucrative to taxi truck drivers and therefore such
jobs are to be allocated to the drivers according to the order
in which their name appears on a list maintained by the
respondent. Other jobs, which for ease of identification I
will refer to as "metropolitan jobs" are, in the first instance,
to be allocated to a driver assembled for that purpose at a
rank located north of the swan river or one south of the river.
The respondent requires that a system for the recording
of customer requests for the supply of taxi trucks to be
observed. The necessary customer information is required
to be hand-written on a pink coloured form provided for that
purpose which, throughout the proceedings, was described
as a "docket". If a country job is involved, such is also
required to be recorded in a book provided for that special
purpose. Such was variously described during the proceedings, however I will identify it as the "country book".
It is the uncontroverted testimony of Michael John
Fewings, the Operations Manager for the respondent, that
where the job of a customer requires the service of a taxi
truck within 24 hours of the customer ordering such, the job
is allocated to a driver shortly prior to the time at which it
is due to be done. But, if the job is to be undertaken some
days subsequent to the date at which the customer lodges
an order with the respondent, that job is to be allocated to
a taxi truck driver on the day prior to which the job is to be
performed. Further, it is a requirement that the allocation of
a job to any particular driver is required to be broadcast over
the radio network and if, for some reason, contact is not
made with that particular driver, the person at the
respondent's base station endeavouring to make the contact,
usually the Taxi Truck Operator, is required to announce
over the network if the telephone system will be used as an
alternative method to contact the driver. That communication procedure is said to exist so that all drivers in the taxi
track fleet are able to monitor the distribution of jobs, and
be satisfied that such is done equitably by the employees of
Swan Taxis. Where a particular driver, or a number of them,
is/are favoured in the distribution of jobs such would lead
to such gaining the benefit of a higher level of remuneration
than the other drivers and thus the system is designed to
operate so that the allocation of work is made public.
The system operated by the respondent is such that should
a customer place an order for a taxi track and subsequently
cancel that order, the docket prepared when the order is
taken is required to be endorsed with the word "cancelled"
and that docket, together with all other dockets, retained
within the records of Swan Taxis for a period of 3 months.
Where such occurs for a country job, the country book is
marked to reflect the cancellation and it continues as an on
going record.
Mr Gould had been a Taxi Truck Operator. Between the
hours of 8.00 am and 4.00 pm each week day, except for
limited breaks, it was his duty to receive the telephone calls
of prospective customers directed to a telephone number
dedicated to the taxi track service, appropriately record a job
order and allocate jobs to taxi truck drivers in accordance
with the operating rales the respondent requires be observed.
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During the period Mr Gould was on duty each day, all such
work was performed by him except where he was relieved
for a morning tea break, a lunch break and when his
telephone was engaged and additional incoming calls were
automatically re-directed to another telephone. On the
occasion of a call re-direction, the employee receiving such
a call would deal with it, if competent to do so, but otherwise
the caller would be informed of the need to wait for the taxi
truck operator to become available.
The events leading to the dismissal of Mr Gould are these.
On Monday 14 February 1994, Karen Dale Mason, an
employee of the respondent, received a telephone call from
a person who identified herself as Mrs Toth and requested
the cancellation of the taxi truck she had ordered on
Thursday 10 February 1994. It was to undertake a job from
the suburb of Rockingham to the country town of Busselton
on Tiesday 15 February 1994. Ms Mason was unable to find
the order docket nor any record of the job in the country
book where it should also have appeared. Following the
advice of another employee, Ms Mason reported what had
occurred to Mr Fewings late that afternoon and he, in turn,
directed that she record the matter in a book which would
bring it to the attention of the supervisors on the following
day.
On Thesday 15 February 1994, Ms Mason received
another telephone call from Mrs Toth who wished to place
another order for a taxi track. A telephone conversation
followed between Mrs Toth and Mr Fewings who, from his
questioning, was satisfied that Mrs Toth had originally
ordered a taxi truck on 10 February 1994 using the Swan
Taxis telephone number dedicated for that purpose, and that
she had placed her order with a male person who had a very
deep voice. Further, Mr Fewings understood that on Sunday
13 February 1994, Mrs Toth had been telephoned by a
person who confirmed with her that a taxi track was required
for Thesday 15 February 1994 and who provided her with
a firm quote for the country job she required be done.
Additionally, although she had notified the respondent that
the job be cancelled, a taxi track had arrived at her home
at 8.00 am on that Thesday morning and, from the
description of the driver given, Mr Fewings believed him to
be Robert Ryan.
By this time Mr Fewings believed that an order for a taxi
track to do a country job had been correctly placed with
Swan Taxis. However, he suspected that the male person
who received the order purposely did not record and enter
it into the system for allocation in the manner required, and
had conspired with the driver who attended the customer on
Thesday morning so as to give him a lucrative countiy job
that ordinarily would not have been allocated to him.
It was clear from the testimony of Mr Fewings that his
suspicion was aroused because, having accepted that the
order had been placed with Swan Taxis, no docket could be
found for the job; it had not been recorded in the country
book; a driver had contacted the customer on the Sunday and
if the normal procedure had been followed the job would not
have been allocated to a driver until the Monday; the driver
gave the customer a firm monetary quote and that did not
comply with policy; and the respondent had no record of the
job being allocated to a driver, yet one had attended the
customer according to the order she had originally placed
with Swan Taxis.
It is the testimony of Mr Fewings that following upon his
telephone conversation with the customer, Mrs Toth, he
contacted Robert Ryan via Mr Ryan's mobile telephone. Mr
Fewings says Mr Ryan at first denied any knowledge of
what he described as the Rockingham job, but when
challenged with his knowledge of the customer, Mr Ryan
admitted that he had attended the customer at 8.00 am that
morning. According to Mr Fewings, he questioned Mr Ryan
as to how he had obtained the job and Mr Ryan in turn
queried why he wanted that information and he, Mr
Fewings, stated it was because Swan Taxis had no record
of the job, yet he had attended to perform it. Mr Fewings
says that he then asked Mr Ryan how he obtained the job,
and described the remainder of their conversation as being—

"
How did you get that job?' He said, 'I don't want
to answer this. Can T ring you back?' I said 'well I will
ask you again: how did you get that job? I have my
suspicions how you got that job. I want you to tell me'.
He said, 'I'm not saying anything more at the moment.
I will ring you back later'. That was the end of the
conversation."
(transcript p. 53)
The discussion Mr Fewings had with Mr Ryan did not
allay his suspicions but served to reinforce them because he
believed Mr Ryan had been evasive. Knowing that Mrs Tbth
had placed her order by telephone at the time of day that Mr
Gould would usually be on duty, and therefore he was the
person who would have usually received such call, and
having ascertained from the two other males who could have
taken such an order, ie two supervisors, that they had no
knowledge of the country job, Mr Fewings arranged for Mr
Gould to report to him. Mr Gould did that at approximately
4.30 pm that afternoon, Tuesday 15 February 1994.
According to Mr Fewings, he presented Mr Gould with
a piece of paper on which he had written Mrs Toth's name
and address and asked Mr Gould whether it meant anything
to him. Mr Fewings says that Mr Gould replied that it did
not and therefore he indicated to him that it related to a
country job from Rockingham to Busselton. In addition, he
explained that an order had been placed by Mrs Toth on the
previous Thursday, but Mr Gould again denied having any
knowledge of the matter. Following upon that, Mr Fewings
says, he stated to Mr Gould that he had had a conversation
with Mr Ryan who had told him everything and that, says
Mr Fewings, led Mr Gould to admit he had wrongfully given
the country job to Mr Ryan. The seriousness of that offence,
Mr Fewings says he indicated to Mr Gould required the
termination of his services, and recollects that Mr Gould
expressed the view that he did not believe the offence
warranted that action. The material part of Mr Fewings
testimony is as follows—
" I said again, 'Do you know anything about this job?'
He said, 'No, I don't know anything.' 1 said, 'Well, I
have just had a conversation with Mr Robert Ryan and
he has told me everything.' With that Mr Gould looked
quite shocked that I mentioned Mr Robert Ryan's name
because at this time I was the—there was only a few
people that knew that Mr Ryan had turned up at this
address at 8 o'clock in the morning. I said, 'Now, what
do you have to say to that?' He didn't reply to that. He
just went, 'Mm, yeah, mm', you know. I said, T repeat
again, I have just had a conversation with Mr Robert
Ryan. What have you got to say now?' He said, 'Well,
yes, I did.' I said, 'Now, you've given Mr Robert Ryan
this job, haven't you?' He said, 'Yes.' I said, 'Well, you
know the consequences of something like this? This is
the most serious offence that can be committed in Swan
Taxis.' He didn't say—he didn't really answer. He just
moaned a bit at that. I said, 'Because you have admitted
it to me, I will now give you the chance to resign.' He
said, T don't think that's a real sackable—I don't think
that is an offence to be dismissed over.' I said, 'You're
joking' and then I went on about the seriousness of the
offence again. I said, 'This is the worst thing that can
possible (sic) happen. You leave me no choice. There
is no compromise when something like this happens.'
I said, 'Come in tomorrow and pick up your pay' and
that was the end of the conversation."
(transcript p. 54)
Thus it transpired that on the afternoon of 15 February
1994, Mr Fewings dismissed Mr Gould. Such was effected
by paying to Mr Gould 1 weeks' wages in lieu of notice,
together with the payment of other benefits usually due and
payable when a dismissal has not been summary in nature.
Mr Fewings has said to the Commission that, had it not
been for the admission by Mr Gould, he would not have
acted to terminate his services on 15 February 1994 because
at the time he had no more than a suspicion of what had
occurred and that Mr Gould was implicated.

It is argued on behalf of the applicant that its member, Mr
Gould, has been unfairly dismissed because the respondent
dismissed him for no more than a suspicion that he had
participated in wrongful conduct. Mr Gould told the
Commission that, on 15 February 1994, Mr Fewings firstly
accused him of not observing the correct job allocation
method and system so as to benefit one taxi truck driver
above others, and secondly, dismissed him for having done
so. Mr Gould has told the Commission he made no
admission to Mr Fewings that he had committed such an
offence. Mr Gould says that he denied then, and continues
to deny now, that he had any knowledge of the matter. That
is, he denies that Mrs Toth placed an order with him for the
material country job and that he wrongfully issued that job
to a driver who has been subsequently identified as Mr Ryan.
According to Mr Gould, at the meeting with Mr Fewings
he was shown a piece of paper bearing a name and address
which meant nothing to him and he indicated that to Mr
Fewings. Further, Mr Fewings had explained what had
occurred regarding an order having been placed with a deep
voiced person, there being no record of it but a taxi truck
driver had attended to undertake the job. That, Mr Gould
says, was followed by Mr Fewings accusing him of wrong
doing. An offence which Mr Fewings described as being
serious and warranting dismissal but that he would be given
the opportunity to resign. He declined to resign and Mr
Fewings then dismissed him. Mr Gould says that at no time
during the meeting did Mr Fewings mention Mr Ryan by
name or intimate that the driver involved in the incident had
implicated him.
In essence the applicant Union argued that the employer
acted to dismiss purely on circumstantial evidence in
that—the Operations Manager acted in the belief that
because Mr Gould had been on duty he had received the
order from Mrs Toth, whereas, he may have been absent
from the telephone taking a break and another person took
the call; or alternatively, the call had been diverted to
another person because Mr Gould's telephone had been
engaged. Further, the absence of a written docket may have
meant that it was misplaced sometime after the country job
had been allocated to Mr Ryan. At the time of dismissal no
relevant connection had been made between Mr Gould and
Mr Ryan and his involvement in the incident.
According to Robert Joseph Ryan, he attended Mrs Tbth
on the morning of 15 February 1994 to undertake the country
job but was informed by her that it had been cancelled. Later
that day he was contacted by Mr Fewings on his mobile
telephone and asked if he knew anything of a job in
Rockingham and who had given it to him. Mr Ryan says he
denied knowledge of the Rockingham job, declined to say
anything about the allocation of the job and said he would
return the telephone call later because he was on a job at the
time. According to Mr Ryan, he later telephoned Mr
Fewings and said he wished to visit him and discuss the
matter rather than talk about it on the telephone. However,
Mr Fewings declined to do so and said it was no longer
necessary because he had dismissed Mr Gould.
Mr Ryan told the Commission that upon returning to his
home on Sunday 13 February 1994, he was informed by his
girlfriend that he had received a telephone call from a female
person who had given her the details of a job for the
following Thesday, which she then relayed to him. That job,
which Mr Ryan says he believed had been allocated through
the Swan Taxis system, was the job originally ordered by
Mrs Toth. He also says he confirmed that job on Monday
but he did not identify with whom. Mr Ryan says that he did
not quote a price for the job to Mrs Toth and denied any
knowledge of the figure she quoted as having been given as
a firm price.
On behalf of the respondent employer it is submitted that
subsequent to the employer dismissing Mr Gould there has
since come to light evidence which reveals that Mr Gould
had, on a number of previous occasions, allocated jobs to
at least one particular taxi truck driver by means of the
driver's mobile telephone and so did so that other drivers
did not leam of the existence of those jobs. That, the
respondent says, is conduct of the type which led to the
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dismissal and, according to well settled case law, may be
relied upon by the employer to substantiate the dismissal.
The Commission has been told that following the
dismissal of Mr Gould, Mr Fewings received information
from one driver which caused him to make inquiries of
Joseph Datanian Lord who worked as an assistant to a taxi
truck driver.
It is the testimony of Mr Lord that for a period of
approximately two months he worked as an assistant to one
particular taxi truck driver and that on one day in or about
April 1993 he, in his capacity as assistant, received several
communications which notified jobs to him via the mobile
telephone of that driver. Mr Lord says that each of those
telephone calls were made by Mr Gould and he gained the
distinct impression they had been wrongfully made. Mr Lord
says he was aware that telephone communication could be
used on the occasions where difficulties occurred communicating with a driver. However, the two way radio in the
vehicle of that driver was fully operational and they were
not engaged in a work situation so that they were far
removed from the vehicle and unable to respond to any radio
communication. It was put to Mr Lord that his testimony
was given out of malice toward the taxi truck driver who had
dismissed him, but he denied that to be the case.
Mr Gould told the Commission that there were occasions
when he had contacted taxi truck drivers via the medium of
their mobile telephones, but he had not done so wrongfully.
However, Mr Gould denies that he allocated by telephone
the several jobs referred to by Mr Lord, and denies that he
spoke to Mr Lord at all by means of the telephone.
The Commission is faced with a direct conflict of
evidence as to what passed between Mr Fewings and Mr
Gould at their meeting on 15 February 1994. The testimony
given by both these persons was, in the view of the
Commission, subject to very cursory testing by the
advocates. No attempt was made to establish with any
preciseness the actual words and phrases exchanged
between Messrs Fewings and Gould.
It is clear that when Mr Fewings embarked on his
discussion with Mr Gould, he suspected him of wrong doing.
A suspicion bom of there being no record of a job which
should have been recorded in two places and thus the belief
that a driver could not have been despatched to that job
through the Swan Taxi allocation system. That suspicion of
wrong doing was reinforced when Mr Fewings attempted to
question Mr Ryan, the taxi truck driver involved, who he
says at first denied any knowledge of the country job and,
after admitting he had an involvement, was evasive on the
question as to who had allocated him the job. From the
testimony now given by Mr Ryan the conclusion reached by
Mr Fewings is not suprising. Mr Ryan was obviously
reluctant to assist Mr Fewings with his inquiries.
Mr Fewings having spoken to Mr Ryan prior to his
meeting with Mr Gould, and being suspicious as he was, I
feel sure made reference to his discussion with Mr Ryan for
the purpose he said he did, ie to challenge Mr Gould. That
approach fits what was clearly the accusatory course
adopted by Mr Fewings. According to Mr Fewings it was
the challenge regarding Mr Ryan which brought about the
admission from Mr Gould. Mr Gould says that he made no
such admission. There is no suggestion on his part that he
said anything that could have been taken out of context, or
possibly misinterpreted, to be such by Mr Fewings.
Believing, as I do, that reference had been made to Mr Ryan,
and in light of the denial by Mr Gould that such occurred,
I prefer the testimony of Mr Fewings as being the more
accurate description of what transpired between them on 15
February 1994.
I have no reason to doubt the testimony of Mr Lord to the
extent that on one particular day he received several jobs for
the driver he assisted via the mobile telephone. He says they
were received from Mr Gould and I believe that to be the
case. The direct denial by Mr Gould therefore undermines
his credibility. Whether those calls were wrongfully made
the Commission makes no finding. It is possible there may
have been good reason why, on one day alone in a two
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month period, the telephone was used to communicate with
the driver.
It is not in dispute that Swan Taxis provides a system of
allocating work to taxi truck drivers which is designed to
ensure that there is a fair distribution of jobs, and therefore
access to remuneration, to the drivers who pay a fee to Swan
Taxis for that service. Thus the respondent says that it must
operate in a way which does not cause the drivers to lose
trust in the fair allocation of work by Swan Taxis. A
circumvention of the allocation system and the favouring of
any one driver damages that trust and offends against the
rules of the respondent and thus, in the view of the
respondent, warrants any offender being dismissed from
employment. In the view of the Commission, an employee
offending in that way provides the respondent employer
with adequate grounds to terminate the services of that
employee. Thus based on the admission of Mr Gould the
Respondent did not act unfairly at the date it dismissed Mr
Gould from its employment.
Appearances: Mr R.J. Dhue appeared on behalf of the
applicant.
Mr MA. O'Connor appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Municipal, Administrative, Clerical and Services
Union of Employees, WA Clerical and Administrative
Branch
and
Swan Taxis Co-op Limited.
No. CR 54 of 1994.
COMMISSIONER C.B. PARKS.
1 August 1994.
Order.
HAVING heard MrRJ. Dhue on behalf of the applicant and
Mr M.A. O'Connor on behalf of the respondent, the
Commission, pursuant to the powers conferred upon it under
the Industrial Relations Act 1979 hereby orders—
That this application be and is hereby dismissed.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Police Union of Workers
and
Minister for Police
Commissioner of Police.
No. CR 81 of 1994.
COMMISSIONER S.A. KENNEDY.
8 July 3994.
Reasons for Decision.
THE COMMISSIONER: The matter to be determined here
was referred from a conference pursuant to section 44 when
the Commission as constituted concluded that further
conciliation of the dispute would prove unavailing. Two
preliminary issues had been dealt with by then. The Union
had sought to have the Commissioner of Police joined to the
matter. The application was not opposed by die Commis-
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sioner of Police (who was given notice) or by the original
respondent, the Minister for Police. The application for
joinder was successful. The other issue involved a question
of whether or not there was an "industrial matter" before
the Commission in this matter for it to fall within the
jurisdiction conferred by the Industrial Relations Act 1979
as amended. The parties were heard on this question. The
decision that jurisdiction existed issued, with reasons, in
April in Matter No. C 81 of 1994.
The schedule of the dispute referred for hearing is as
follows—
The Western Australian Police Union of Workers
("the Union") is in dispute with the Minister for Police
("the Minister") and the Commissioner of Police over
a decision to "suspend" payments to police officers
and cadets pursuant to (1) and (2) of Regulation 1307
of the Police Regulations 1979 as amended.
The Union seeks an order that the employer ("the
Minister") and/or the Commissioner of Police end the
suspension of payments, reinstitute the practice/s of
reimbursement as applied up to the point of suspension
and apply this to any claims by police officers and
cadets caught by the suspension.
The Minister opposes the Union's claim and seeks
an order dismissing the claim.
The Commissioner of Police opposes the claim.
The background to the dispute was detailed in the reasons
issued in respect of the question of jurisdiction. So far as it
went, it is uncontentious and is reiterated here as a matter
of convenience.
Section 9 of the Police Act 1892 enables the
Commissioner of Police, subject to the approval of the
Minister for Police, to make regulations in respect of
members of the police force and police cadets.
Subregulations (1) and (2) of Regulation 1307 of the
Police Regulations 1979 as amended, which were
gazetted in the Government Gazette of 17 November
1989 at page 4111, are as follows—
1307.(1) Subject to regulation 1308(2) and (3), a
member [of the police force] or cadet
who receives—
(a) any consultation, treatment or
other service by a medical practitioner; or
(b) any X-ray or other service not
provided by a medical practitioner
but provided under a refeiral given
by a medical practitioner,
may claim from the Commissioner
reimbursement of the amount paid for
that service, less the amount of any
Medicare benefits paid or payable, and
the Commissioner may pay die claim,
(2) A member or cadet is entitled to
reimbursement by the Commissioner of
the cost of a medicine supplied by a
pharmaceutical chemist on the prescription of a medical practitioner if the
medicine was at the time of issue of the
prescription specified in the Commonwealth Schedule of Pharmaceutical
Benefits for Medical Practitioners.
Subregulations (2) and (3) of Regulation 1308
provide that in the event of a police force member or
cadet suffering illness or injury through his fault or
misconduct, no entitlement to benefits under Regulations 1306 and 1307 will apply.
By way of letter dated 25 February 1994 the
Commissioner of Police informed the union that
payments for "reimbursement of non-work related
medical expenses" had been, "suspended". This
information was published subsequently in the Police
Gazette. It is common between the parties that payment
for "non-work related medical expenses" had been

made pursuant to Regulation 1307 to this point It is
a fact that no payments are being made now and it is
intended by the Commissioner of Police that no more
payments will be made for the balance of the current
financial year. The reason given for the cessation of
payments was that the total budget provision for this
purpose in the current financial year had already been
expended.
The background to the current Regulation 1307 is not in
dispute. Part of this involves the Police Regulations 1979
and subsequent amendments.
Regulations 1301-1307 in Part XIII of the 1979 regulations dealt with illness and injury of members of the police
force and cadets. Regulation 1301 and 1303 went to proper
notification of illness and whereabouts. Regulations 1306
and 1307, went to matters of "own fault" effects on benefits
and a right for the Commissioner of Police to direct a
particular member or cadet to undergo a medical examination by a nominated practitioner. There were incidental
subregulations which went to engaging in other employment
or rewarded activities. These generally are unremarkable.
But parts of Regulations 1302, 1304 and 1305 are.
In the main these are as follows—
• The Commissioner of Police could grant up to 168
days in any one calendar year to any member or
cadet. [(1979) Regulation 1302(3)].
© An application by a member or cadet for paid
leave on the grounds of illness or injury had to be
supported by a certificate from a "District
Medical Officer" or a legally qualified medical
practitioner. [(1979) Regulation 1302(2) and (5)].
• Where the member or cadet had been absent for
a period of more than seven days he/she had to
submit "evidence" that he/she was medically fit
to return to work before returning to duty. [(1979)
Regulation 1302(6)].
• During absence on grounds of illness or injury,
any member or cadet was "entitled to continue to
receive any special allowances payable under this
Award" save, after six weeks' absence, the
regional allowance ceased. [(1979) Regulation
1304(1) and (2)].
• Save as excluded by the particular regulation, a
member or cadet was entitled to receive free
medical treatment "of the kind normally provided
by a general practitioner from the District Medical
Officer [sic] at Perth, or Fremantle". [(1979)
Regulation 1305(1)]. In lieu, "the treatment"
could be obtained at a public hospital within a
defined radius of the Perth police headquarters or
Fremantle station. [(1979) Regulation 1305(la)].
And, in lieu again, members or cadets stationed
outside that radius (25 kilometres) who received
"treatment of the kind normally provided by a
general practitioner" were entitled to claim the
charges. [(1979) Regulation 1305(2)].
• Hospitalisation, specialist treatment, x-ray or
"other services not normally provided by a
general practitioner" were specifically excluded
from payment by the Police Department ("the
Department") [(1979) Regulation 1305(3)]. However, subject to a member or cadet first consulting
with the District Medical Officer at Perth or
Fremantle, the member or cadet "required to
undergo any specialist treatment, x-ray or other
services not normally provided by a general
practitioner" was "entitled to claim the charges
from the Department". [(1979) Regulation
1307(6) and (7a)]. The same entitlement was
specified for members or cadets stationed outside
the 25 kilometre radius but the provisos were
different in that they were required to obtain "the
prior consent" of the District Medical Officer as
well as "the prior approval" of the Commissioner
for Police [(1979) Regulation 1307(6) and (7b)].
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• The Department was expressly liable for all
medical and hospitalisation charges due "to
illness or injury in, or caused in the performance
of his duty" [(1979) Regulation 1305(4)] save if
the injury or illness was caused by the individual's
"own fault or misconduct" or through other
employment or activity for reward [(1979) Regulation 1306].
In 1989, after the results of a working party which
included representatives of the Union had produced recommendations, Part XIII of the Police Regulations 1979 was
replaced. The new provisions were gazetted in November
1989 and currently have force. The main changes resulting
in 1989 compared with what previously applied are
summarised as follows.
• A number of definitions were introduced [(1989)
Regulation 1301].
® As well as notifying the officer in charge of his
whereabouts, a member or cadet was required to
notify "the Manager" of details of illness or
injury or for the purposes of making an application
for leave [(1989) Regulation 1302(b) and 1303],
"The Manager", it appears from Exhibit A5, was
to be the Manager of the Occupational Health,
Safety and Welfare Unit of the Police Department.
• The requirement for an application for leave on
the grounds of illness or injury to be supported by
a District Medical Officer and all references to
District Medical Officer and any 25 kilometre
radius was dropped.
• The obligation to meet medical expenses of a
member or cadet incurred as a result of illness or
injury arising out of or in the course of duties was
reiterated in 1989 with amendments. These were,
the obligation to meet the expenses was expressly
conferred on the Commissioner of Police; the
insertion of the word "reasonable" was added to
apply to the expenses; and the recognition of
travel to and from work as encompassed by the
provision was added [(1989) Regulation 1306].
• The provision for 168 days leave was retained
with an additional specification that any such
leave actually was paid leave. And there was a
superseding of the requirement that any additional
leave would be subject to approval by the Minister
by a prerequisite that a Manager must recommend
approval and terms to apply to the Commissioner
of Police [(1989) Regulation 1304(1)]. It can be
implied then that the Commissioner of Police was
to make the decision in lieu of the Minister.
• The prohibition on the granting of leave without
the production of a medical certificate was
dropped.
• The requirement after 7 days' absence on sick
leave to produce a medical certificate that the
member or cadet was fit to return to work was
replaced by the requirement arising after four
weeks' absence.
• The prohibition on payment of charges for
services "not normally provided by a general
practitioner" was dropped. Subject to the injury
or illness not being due to "own fault" or
misconduct or as a result of other than police work
for remuneration, any member or cadet could
claim charges in excess of any medicare benefits
for any x-ray or other service not provided by a
medical practitioner but provided by referral by a
medical practitioner [(1989) Regulation
1307(lb)].
• An entitlement to reimbursement "by the Commissioner" of the cost of medicine supplied by a
pharmaceutical chemist on prescription was made
subject to the medicine being specified on the
federal Schedule of Pharmaceutical Benefits
[(1989) Regulation 1307(2)].
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• A prescription of the manner for a member or
cadet claiming reimbursement to proceed was
included [(1989) Regulation 1307(3)].
• A right for the Commissioner of Police to require
additional documentation of the expenses incurred
for which a claim has been made was included
[(1989) Regulation 1307(3)].
Thus, although it was put in submissions that the changes
in 1989 largely were contingent on the fact of the end of the
District Medical Officer positions and the intention to
maintain the fact of an existing free medical benefit for
employees through an alternative means, it appears the
changes in 1989 go beyond that somewhat.
The application of these Regulations in respect of "non
work related" medical expenses to February 1994 apparently involved any member or cadet raising a claim pursuant
to it, with documentation, having it processed for reimbursement within the Police Department. That is, all claims duly
raised were, it appears, met. There was budget provision for
this purpose and the payments of the claims were drawn on
this.
The respective budget allocations for "non work related"
medical expenses reimbursement and expenditures for the
financial years from 1989 were provided [Exhibit 2 and
information subsequently supplied by the Police Department]. These are as follows—
Year
Budget
Actual
Allocation
Expenditure
$
$
1989/90
350,000
281,864.86
1990/91
110,000
183.373.00
1991/92
183,000
190,962.87
1992/93
222,000
258,458.00
The budget allocation for 1993/94 was $230,000 with the
expenditure to 30 March 1994 being $219,632.00 [Exhibit
2], It is understood that there were "one off circumstances
applying in 1989/90. Leaving that year aside, the trend over
the next three financial years is for significant increases in
budget allocation each year but with expenditure exceeding
that allocation each year anyway, and quite markedly so in
two instances. The reasons why this is so were not
established.
Concern at this situation was cited as the cause for the
"suspension" of reimbursements by the Commissioner of
Police in a letter of 21 February 1994 to the Union. It
states—
It is with regret that I advise that funds allocated for
reimbursement of non work related medical expenses
have been expended and payments have been suspended for the balance of the 199
A notice to that effect will appear in the first
available W.A. Police Gazette
It appears from the documentation that in fact not all the
current budget allocation had been expended at that time but
the remainder was not great. At that time there were claims
for reimbursement already made and in the process. It may
be that the remainder was/would be dispersed as reimbursement in relation to these.
The Union complains that not only did the "suspension"
of payments without notice deprive members and cadets of
potential reimbursement for legitimate claims it severely
affected some who had only undertaken medical treatment
after checking with the administration to see whether the
costs involved would be met by the Police Department but
had not made claims at the time the "suspension" was
imposed.
The Union submits that the suspension of payments for
"non-work related medical expenses" amounts to a breach
in that these constitute a benefit for police officers and
cadets under their contracts of employment. Reference was
made to the Police Regulations 1979 and what were said to
be antecedents to the current regulations. This and the
process by which changes to the regulations were wrought
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in 1989 were, along with the Union's interpretation of
Regulation 1307 and in particular the word "may" in the
context of the Regulations, cited in support of the Union's
contention that the Commission ought to enforce an existing
obligation.
The submissions of the Minister for Police and the
Commissioner of Police were jointly put. There was no
disagreement by them with the summary of facts which was
put by the Union as to the background of the current
regulations. The respondents essentially relied on three
submissions in support of its objection to the Union's claim.
It was said that the arguments for continuance of the practice
were without merit. Reference was made to the costs of
reimbursing non-work related medical expenses since 1989.
It was said that to continue on with these would involve cut
backs in other areas of expenditure such as policy training
and this involved considerations pursuant to section 26
which should weigh heavily against the Union's claim.
Reference was made to the sick leave conditions and other
related benefits applying to other police forces in Australia
as well as general standards in the community in support of
the submission that the practice did not have merit. Further,
it was argued that to endorse the Union's submission would
be contrary to the Wage Fixing Principles.
The respondents expressly agreed at the hearing with the
Union's contentions—
1. that discussions/negotiations did take place prior
to 1979 in relation to certain conditions applicable
to Police Officers;
2. that such conditions were agreed to be retained
within the Regulations so that there was no
possibility of potential "Flow On" to other
organisations within the State; and that
3. Such conditions did include Non Work Related
Medical Expenses.
[Exhibit B]
First, the matter of contractual benefits.
It is clear that not all conditions of employment of
members of the police force and police cadets are contained
in the Police Award 1966. Clearly, some conditions of
employment are expressed in the Police Force Regulations
1979 as amended. That may not be the end of it. There may
be other conditions applying which are not made express in
either the Award or the Regulations but which are no less
legitimate for that fact.
In respect of the claim that reimbursement for' 'non work
related" medical expenses is a contractual entitlement, I
have concluded as follows.
There is an entitlement for members and cadets to raise
such claims. There is an obligation to deal with those claims.
The obligation falls on the Commissioner of Police per the
Regulations, not the Minister of Police. The obligation
involves a discretionary exercise of authority. It is implicit
that any such exercise of discretion will be reasonably based.
The practice was for all claims to be met. The Commissioner
of Police was responsible for this practice. It was carried out
administratively within the Police Department through
delegation by him. It could be said that the exercise of
discretionary authority by the Commissioner of Police
resulted in a blanket acceptance of all claims duly raised in
accordance with the Regulations. That practice applied from
the change of the Regulations in 1989 to late February 1994.
So far as it involved a "no cost" for members and cadets
approach it continued on from what had applied prior to
1989. It could be said that the practice has resulted in an
entitlement.
The arguments put by the respondents as to merit can not
be accepted for the purposes of the dispute here. It is the fact
of an entitlement which is relevant here not the basis on
which it was erected. That clearly was established between
the contracting parties. That is their prerogative. It is not for
the Commission to now interfere as a consequence of this
dispute, declare the entitlement without merit and over-ride
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it or dispose of it. A question of merit could arise, for
instance, in the event of a claim for an award regulated
benefit. That is not the nature of the matter before the
Commission here.
For the same reasons the submission that the Union's
claim here should be rejected because otherwise the
Commission will be endorsing a condition of employment
much superior to standard conditions can not be accepted.
By "standards" is meant common award conditions. These
are usually minimum, though the Wage Fixing Principles
have operated to limit some conditions to some extent too.
But this is of no relevance here. The respondents effectively
argued that the benefit in this case is overly generous. With
respect, the judgement of what was to apply was one either
set or agreed to by or on behalf of the employer. The
respondents' submission that this is now a comprehensively
overly generous benefit and that this should result in an
endorsement of a "suspension", which amounts to no
benefit at all, is flawed in that it does not go to the issue
before the Commission on this occasion.
Nor can the submission that the claim should be rejected
because otherwise the moneys required will have to be
diverted from other more worthy causes within the policing
world be accepted. That would involve this Commission
taking over the role of administration of policing; a course
not only without merit (and probably joy!) but beyond
power.
But the Commission may interfere in respect of an
industrial matter insofar as that is necessary having regard
for all the circumstances and subject to the Industrial
Relations Act 1979.
The "suspension" of the processing of claims for
reimbursement of "non work related" medical expenses by
the Commissioner of Police in 1994 was probably in breach
of the Police Regulations 1979 in that it involved a failure
to exercise the required discretion to deal, actually, with
claims legitimately raised.
But in any event the suspension, which was without
notice, was unfair. It should go without saying that an
existing contractual provision in employment is to be
applied. If change is considered appropriate by a party to the
employment relationship, notice of that should be given, in
terms. The onus would then be on the other party to deal
with that proposed change in terms. That is, the merit of any
proposed change should be properly canvassed (and expeditiously). Rejection of any change on the simple premise that
what exists must continue is not tenable. In effect then, an
employer who wishes to add to or amend or delete an
existing condition of employment would raise a proposal
with die employee or as appropriate and, subject to
acceptance, the change comes into effect.
But the initial course of proposal of change and settlement
of terms has not been pursued here with either the other side
of the contractual arrangement or the Union. That course
remains one for the parties. It is not for the Commission to
supersede that course here. The finding of unfairness does
warrant intervention by the Commission however. That
intervention will go to reinstituting what existed prior to the
"suspension" of payments in February. Of course that can
not be construed in itself as a prohibition on either party in
respect of changes, proposals or avenues to pursue.
The Union originally sought an order from the Commission that the Minister for Police provide additional funding
for the purposes of the maintenance of the benefit. Clearly
though, the application of the benefit and the disbursement
of budget moneys allocated to policing in the community are
the distinct province of the Commissioner of Police. The
order which issues will reflect that. The minutes of the order
now issue. There will be a speaking to those minutes as
required.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Police Union of Workers
and
Minister for Police
and
Commissioner of Police.
No. CR 81 of 1994.
COMMISSIONER S.A. KENNEDY.
13 July 1994.
Order.
HAVING heard Mr R. Stirling and with him Mr J. Bannan
on behalf of the applicant and Mr D. Ferguson on behalf of
the Minister for Police and the Commissioner of Police, now
therefore I the undersigned, pursuant to the powers conferred
by the Industrial Relations Act 1979 as amended do hereby
declare and order—
1. That the action of the Commissioner of Police in
suspending without notice the payment of any
reimbursement of medical expenses for "non
work related" medical expenses was unfair.
2. That the suspension be lifted and any duly raised
claims for reimbursement already filed and affected by the suspension are to be dealt with in
accordance with the standards as to what applied
immediately prior to that suspension unless and
until those standards are changed by due process.
(Sgd.) S.A. KENNEDY,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied
Employees' Association of Western
Australia
and
Foodland Associated Limited.
(Western Australia).
No. CR 73 of 1994.
COMMISSIONER A.R. BEECH.
5 July 1994.
Reasons for Decision.
THE COMMISSIONER: Following a recent industrial
dispute of three days' duration at the respondent's Canning
Vale warehouse the respondent issued written warnings to
approximately 100 employees who had not returned to work
by at least the third day of the dispute. The applicant seeks
an order from the Commission requiring the warnings to be
withdrawn on the grounds that in each case the employees
who received them were not spoken to regarding their
circumstances and in each case the manner in which the
respondent went about issuing the warnings was not fair and
reasonable and denied the employees natural justice. The
respondent opposes the claim.
The facts of the matter are not really in dispute. Following
the respondent's decision to dismiss a shop steward the
applicant gave 24 hours' notice of a ballot of the applicant's
members to decide on the taking of industrial action. That
notice was given such that the ballot would be held on
Wednesday die 16th February 1994.
The respondent thereupon applied for an urgent conference in the Commission and that conference was held on the
morning of the 16th February 1994. An order issued from
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that conference requiring the applicant to instruct its
members not to take industrial action until at least after the
re-convening of the conference at 3.00pm that day. The
conference re-convened at 3.00pm that day. The Commission was informed that the applicant's members had taken
industrial action as from approximately 10.30am on that day
and that they were not due to return to work until Monday
the 21st February 1994. At that re-convened conference the
Commission issued an order which, relevantly, required the
employees to return to work and thereupon the respondent
to re-instate the dismissed shop steward pending the hearing
and determination of the applicant's claim that his dismiss^
was unfair (order No. C 48(2) of 1994).
The respondent, and to some extent with the assistance
of the applicant, then took a number of steps to ensure that
the employees returned to work forthwith. On the 17th
February a letter containing the Commission's order and
requiring a return to work was sent by courier to each
employee. It warned that failure to do so could render the
employee liable to termination of employment. A second
letter was couriered on the 18th February. It instructed
employees to return to work and warned of disciplinary
action if it did not occur. An advertisement was placed in
the daily newspaper. Each employee's home telephone
number was rung and the instruction was related to the
employee. Those steps had only limited success in that there
was a gradual return to work over the ensuing Thursday and
Friday the 17th and 18th February 1994. Approximately 100
employees did not return to work during that period but
returned to work on the following Monday the 21st February
1994. It is these employees who were subsequently issued
with a written warning.
The written warning was the same in each case. Indeed
it was typewritten and photocopied (exhibit 1) with a blank
space for the name of the recipient to be inserted. It was
dated the 23rd February 1994. The respondent checked its
time cards to establish who had not attended work prior to
the Monday. Their Christian names were then inserted in the
blank spaces and the letters were given to their area
controllers to be distributed to them. In no cases were the
recipients spoken to regarding their absence or the reasons
for it prior to the distribution.
The written warning noted the issuance of the two orders
referred to earlier. It further noted that "according to our
records" the respondent believed the employee concerned
had been rostered for duty on the three days of the dispute.
It noted that the respondent "telephoned the contact number
of all employees and couriered letters and notices to the
known addresses of all employees". It also noted that an
advertisement had been placed in the newspaper. It noted the
requirement under the employee's contract of employment
to attend for work in accordance with the roster and that
failure to attend renders the employee liable to disciplinary
action which could include termination of employment. It
noted that on this occasion the respondent believed that the
appropriate disciplinary action is a warning. It noted that
"any similar future unauthorised absence could render you
liable to termination of employment". It also stated that
"any employee who can prove that they had previously
advised the company of a change of address and telephone
number should provide me such details in writing".
Much was said during the course of these proceedings
about the dispute and the effect of it There can be little
doubt that the respondent viewed the dispute most seriously
indeed. However, the Commission has understood the case
for the respondent to be that the written warnings were not
issued because the employees concerned took industrial
action. Not all employees who participated in that action
were warned. The only employees which the respondent
decided to warn were those who had not returned to work
prior to the Monday. These employees were to be warned
because they "failed to work in accordance with their
contract of employment and failed to comply with a specific
lawful instruction of their employer" (transcript p. 47). The
respondent was concerned that, following the intervention
of the Commission, the employees had ignored the urging
of the applicant not to commence and then to end the
industrial action. The respondent therefore felt a need to

make every effort itself to ensure a return to work (transcript
p. 29). The warning was issued in the same terms to each
of those employees presumably on the basis that all of the
employees did not return to work prior to the 21st February
for the same reason.
What was argued is whether in warning the employees in
the manner that the respondent did warn them, the
respondent had done so fairly. The applicant maintains that
it did not principally because the respondent did not speak
to each employee before issuing the warning. This denied
each employee natural justice. The respondent maintains
that, especially in the circumstances, the warning given to
the employees was done properly. The fact of the absence
was known in each case. The respondent argues that it
wanted to issue the warnings and it would have been
logistically impractical in the time available to have
separately interviewed each employee concerned prior to the
issuance of a warning.
In this case the written warning the subject of this
application was not given carelessly or without due thought.
It followed an earlier warning contained within the two
couriered letters given to all employees. No objection has
been raised in these proceedings to those letters. It followed
unprecedented (for this respondent) efforts to secure a
proper return to work following the intervention of the
Commission. The submissions of the applicant in this matter
have not persuaded me that the issuing of the written
warning in all of the circumstances was anything other than
a legitimate action on the part of the respondent. It is not
for the Commission to substitute itself for the respondent in
deciding what action it should take any more than it is for
the Commission to substitute itself for the applicant in
deciding what action it should take. What is important is to
consider the fairness to the persons immediately concerned
of the particular action which is taken.
If an employer believes that circumstances exist which
warrant the issuing of a warning to an employee then the
employer should ensure that the issuing of the warning will
not be unfair. If it is then the action of the employer is liable
to be corrected by the Commission for reasons of equity,
good conscience and substantial merit. It is not appropriate
from the submissions in this matter to attempt to define the
circumstances which will warrant a finding of unfairness.
For the purposes of this matter it is sufficient to say that
those circumstances would include giving a warning to an
employee which was not warranted on all of the facts. The
giving of a warning is a step in a disciplinary process of
which dismissal is the ultimate sanction. For that reason the
authorities relevant to the fairness or unfairness of a
particular dismissal are quite relevant.
Thus before deciding to dismiss an employee a prudent
employer will put the facts as he or she understands them
to be to the employee and hear the employee's side of the
story (Connor v. The Corporation of the City of Elizabeth
(1988) 30 AILR |478). Similarly with a warning where, as
in this case, it is a serious written warning which may affect
the employee's security of employment. A warning given
to an employee which is not relevant to the employee's
circumstances may be set aside on the ground that it is
unfair. For that reason a prudent employer will ensure that
the individual employee's circumstances are known prior to
the issuing of the warning. However the failure to speak to
an employee prior to the issuing of a warning is a failure to
observe a procedural step. A failure to observe a procedural
step is only one factor in deciding whether an unfairness has
occurred overall (Shire of Esperance v. Mouritz (1991) 71
WAIG 891). If the employee's circumstances are in fact the
same as those of which the employer was aware and which
led to the issuing of the warning then the Commission is less
likely to intervene because no unfairness has in fact resulted
from the failure to speak to the employee beforehand. If an
employee's circumstances are not in fact those the employer
understood them to be then the Commission would be more
likely to intervene.
The applicant called Mr Brayne who is one of the
employees who failed to return to work and who was
warned. The evidence of Mr Brayne is that he was unaware

of the requirement to return to work. His evidence, where
relevant, is that although he was indeed rostered for duty on
the Wednesday, Thursday and Friday and did not attend for
work on those days, he did not receive any letters or notices
from the respondent as his warning letter infers. He said that
he would have returned to work had he known that he was
supposed to do so. He did not see the advertisement in the
newspaper. He did not receive a telephone call from the
respondent. He stated that his girl friend received a
telephone call from the respondent but as he was away and
did not speak to her until after 5.00 o'clock on the Friday
he was unable to return to work in any event.
It is apparent that one of the reasons why Mr Brayne did
not receive the couriered letters or a telephone call directly
is that he had previously changed his address and not
notified his employer of that change as he was obliged to
do. He is at fault in that regard. However the respondent
issued the warning in the belief that he had received them
when that was not the case. The respondent was unaware of
Mr Brayne's circumstances when it warned him. A warning
needs to be relevant to the conduct of the employee and his
or her circumstances. In the case of Mr Brayne the
respondent denied itself the opportunity to assess his
circumstances and decide whether the warning it intended
to issue was applicable. This has resulted in him being given
a serious written warning which could affect his employment security in the future for failing to return to work in
circumstances where, on his evidence, he was not aware of
the requirement to do so.
The Commission does not lose sight of the submission
that Mr Brayne (in company with the balance of the
workforce) took industrial action notwithstanding the advice
of his union that no industrial action was to be taken until
the reconvening of the conference at S.OOpm on the 16th
February. Thus, the submission goes, the Commission
should not intervene in his case because those who seek a
decision in equity should come "with clean hands". But the
respondent itself did not intend to warn its employees for
taking industrial action. The respondent intended to warn
only those employees who did not return to work after they
had been notified of the requirement to do so.
The further difficulty which faces the respondent is that
it is unclear how many employees who received the warning
notices are in the same position as Mr Brayne. That is, it is
not clear how many of the employees have circumstances
concerning their absence from work until the 21st February
which may render that precise warning unfair or are
circumstances which the respondent itself might concede do
not warrant the warning which was given or any warning at
all. The latter part of that sentence is said for the following
reason.
On the evidence before the Commission the respondent
has since withdrawn a number of the written warnings. The
reason why a number of the warnings were subsequently
withdrawn is because those employees affected apparently
contacted the respondent, put their circumstances to it and
as a result the respondent elected to withdraw the warnings.
The fact that the respondent has had to do so is an indication
that the global action taken by it in distributing the warning
letters in the manner that it did was unfair to some
employees and exceeded the respondent's intention. Indeed,
the action of the respondent in the manner in which it issued
the warning notices is as much a group action as the actions
of the employees when they took the industrial action in
support of the dismissed shop steward. Both group actions
are blunt instruments.
The respondent has argued that the terms of the written
warning itself invited the recipient to contact the respondent
if he or she had previously advised the company of a change
of address and telephone number. That contact had to be in
writing. This, it was argued, was adequate protection against
mistake. However, this submission is not of great assistance
to the respondent. Firstly, although in evidence the
respondent said it would consider withdrawing the warning
to those employees who had not been rostered on, were
genuinely sick, or who had changed their address and
telephone number and had advised the employer of that
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change, the warning letter only invites employees who can
prove that they had previously advised the respondent of a
change of address and telephone number to contact the
respondent. Thus the warning letter reflects only part of the
intention of the respondent. An employee who was, for
example, genuinely sick may be unaware of the respondent's
intention and have been warned when not only should she
or he not have been warned but also the respondent itself
does not necessarily intend that such a person should have
been warned.
Second, evidence was given by one area controller that
when he distributed the warning letters to the employees
under his control all of the employees raised objections
(transcript p. 35). Those objections were that one was
working and did not get home until that evening. Another
had just changed house and had not changed his telephone
number with the respondent. Another explained she had
some sick children and could not come in and so on.
Although the area controller, properly, advised the employees that they could contact the respondent in writing and
"we will have a look at it", to his knowledge none of them
had done so.
Another area controller gave evidence that some of her
employees did respond in writing to the company (transcript
p. 40). But it is significant in this context that therefore some
may not have done so.
The Commission should ensure no employee has been
unfairly treated. The situation in which the respondent has
placed itself is that a number of the warnings which it has
issued may be unfair to the individuals concerned. This
situation would have been avoided had the respondent
confirmed its understanding with the employees it wished
to warn. As a consequence the applicant seeks an order from
the Commission requiring the respondent to withdraw all of
the warnings. However this submission cannot be considered apart from the circumstances which led to the issuing
of the warnings. The employees did not comply with an
instruction from the respondent to return to work. What is
being addressed is the possibility that some employees had
a valid reason arising from their circumstances for not doing
so. To withdraw all of the warnings would have the effect
of withdrawing the warnings from those employees whose
circumstances are in fact those which were known to the
respondent at the time and to whom no unfairness in fact has
been done by the failure of the respondent to speak to each
employee individually prior to the issuing of the warning.
That would not be appropriate in circumstances where the
steps taken by the respondent occurred and there was a
requirement to return to work which was communicated to
all employees. It is not suggested, for example, that all of
the employees who were warned are in the same circumstances as Mr Brayne.
In order to ensure that there has not been an unfairness
the following should occur. The warnings should be
suspended. The respondent will be obliged to advise those
employees who have been so warned (and who have not had
the warning withdrawn) of this. Each of those employees
should be advised that the warning will be imposed after a
period of twenty-one days unless the employee advises the
respondent that he or she had a valid reason or reasons for
not complying with the instruction of the respondent to
return to work. In that event the warning will not be given
unless the respondent after investigating the matter decides
to do so. In that regard, and consistent with the reasoning
in this matter, a responsibility will lie upon the respondent
to ensure that the warning to be given will not be unfair. A
dispute about the decision of the respondent in an individual
case will be able to be dealt with in accordance with the
applicable dispute settlement procedure.
Minutes of a proposed order to give effect to this will now
issue.
Appearances: Mr W. Johnston on behalf of the applicant.
Ms C. Brown on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied
Employees' Association of Western
Australia
and
Foodland Associated Limited
(Western Australia).
No. CR 73 of 1994)
COMMISSIONER A.R. BEECH.
15 July 1994.
Order.
HAVING heard Mr W. Johnston on behalf of the Applicant
and Ms C. Brown on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—
(1) That Foodland Associated Limited shall provide
a period of 21 days for any employee who was
issued with a warning notice dated the 23rd
February 1994 to advise Foodland Associated
Limited that he or she had a valid reason or
reasons for not complying with its instruction to
return to work.
(2) That Foodland Associated Limited shall advise
each employee who was issued with a warning
notice dated the 23rd February 1994 of the
provisions of order (1) hereof.
(3) That upon Foodland Associated Limited receiving
the advice from an employee in accordance with
order (1) hereof it shall investigate the advice and
inform the employee of its decision as a result of
that investigation.
(4) That the warning notices dated the 23rd February
1994 be suspended and be of no effect:
(a) until the expiry of the 21 day period referred
to in order (1) hereof or
(b) in the case of an employee who gives the
advice to Foodland Associated Limited
which is stated in order (1) hereof, unless
Foodland Associated Limited gives the
warning following its decision to do so in
accordance with order (3) hereof.
(5) That during the period of the suspension of the
warning notices in accordance with this order
Foodland Associated Limited shall not take an
employee's warning notice into account unless:—
(a) it has interviewed that employee to establish
whether he or she had a valid reason or
reasons for not complying with its instruction
to return to work; and
(b) Foodland Associated Limited decides that
the warning should be given to that employee.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Foodland Associated Limited.
No. CR 173 of 1994.
COMMISSIONER A.R. BEECH.
10 August 1994.
Reasons for Decision.
THE COMMISSIONER: The respondent company summarily dismissed Mr Lemaich for misconduct on the 18th of
April, 1994. Mr Lemaich had left his place of employment
the previous Friday the 15th of April, 1994 at 3.00pm, 30
minutes prior to his finishing time. Although he did mark
himself "out" on the computer he left the job without
permission and without the knowledge of his employer. The
union claims that the dismissal is harsh and unjust and seeks
his reinstatement. The respondent opposes that claim.
Mr Lemaich had been employed under the Foodland
Associated Limited (Western Australia) Warehouse Award
1982 No. A 27 of 1982. Clause 20.—Engagement of that
award provides for a weekly contract of employment:
"(2) ... Provided that an employer at any time may
dismiss a worker for refusal or neglect to obey
orders or for misconduct..."
It is agreed that the dismissal of Mr Lemaich was for
misconduct. His dismissal was summary. At the time of
dismissal Mr Lemaich was not paid any entitlements. He
was instantly dismissed. The respondent acknowledged that
in those circumstances it bears the onus of proving the
circumstances which warranted the dismissal (Winkless v.
Bell (1986) 66 WAIG 847 at 848; Pastrycooks' Union v.
Gartrell White (No. 3) (1990) 35 IR 70 at 83).
It is accepted that attendance at work during ordinaiy
working hours is an essential term of the contract of
employment. Non-attendance is therefore a serious matter
although of itself it may not necessarily entitle an employer
to summarily dismiss an employee. It will depend upon a
consideration of all of the circumstances and these will
include the reasons why the employee absented himself or
herself from the place of employment. Although absenting
oneself from the place of work during ordinary working
hours without permission will constitute misconduct it is
clear that not all misconduct justifies dismissal (as referred
to in Forwood Down v. The Boilermakers Society of
Australia (1964) 44 WAIG 818 per Kelly C at 820). The act
complained of must strike at an essential term of the contract
(re Homebush Abattoir [1966] AR (NSW) 371). The act
requires something evincing an intention to repudiate the
contract and usually more than one act is required (Laws v.
London Chronicle (Indicator Newspapers) [1959] 2 All E.R.
285 at 288). One brief act of leaving work in isolation might
not be sufficient to constitute misconduct (AMWU v. Acme
Engineering Pty Ltd (1974) 54 WAIG 399 at 400). Further,
an employer may need to accept that there are some
occasions when an employee will not be able to attend for
work for legitimate reasons: (FMWU v. RS Linfoot Pty Ltd
Trading as Linfoot Cleaning Service (1983) 64 WAIG 124).
What is in issue is not the respective legal rights of the
employer and the employee but a question whether the legal
right of the employer has been exercised so harshly or
oppressively against the employee as to amount to an abuse
of that right (re The Undercliffe Nursing Home (1985) 65
WAIG 385 at 386). In determining whether the dismissal is
unfair the Commission would have regard to all of the
relevant circumstances relating to the particular employee.
These include not only matters specifically related to the
employee's work record but also whether the applicant will

be able to find alternative employment and the financial and
social consequences of dismissal. The question whether a
dismissal is harsh, unjust or unreasonable is determined
having regard to the circumstances at the time of dismissal
("The Law of Employment. Macken, McCarry and Sappideen
(3rd ed.) at 275 as referred to with approval in BHP Iron Ore
Ltd v. TWU (1993) 73 WAIG 529 per Franklyn J at 530).
The Commission therefore turns to consider whether the
summary dismissal of Mr Lemaich in the above circumstances was an unfair exercise of the respondent's right to
dismiss. The respondent brought evidence from Mr Lemaich's area controller, Mr McDonald. He had become
aware on the Friday afternoon that Mr Lemaich could not
be found. He regarded this as serious because, as he put it,
management is required to know where its employees are
during working hours at any given point in time. He
instanced the recent evacuation of the premises due to a
bomb threat as an example of this. He therefore spoke to Mr
Lemaich early on the next working day, the 18th of April,
1994. He states that Mr Lemaich did not mention then any
reason why he went home early on the previous Friday. Mr
Lemaich told him that he, Mr Lemaich, had not seen Mr
McDonald on the receival dock and he would not speak to
the leading hand. He had therefore gone home. Mr
McDonald spoke to Mr Lemaich on a later occasion that
morning in the presence of a shop steward. It was on this
occasion that Mr Lemaich first mentioned a sore shoulder
and that he had reported his sore shoulder on many
occasions. As a consequence of that interview Mr McDonald
checked the first aid room and found that Mr Lemaich had
last reported a sore shoulder in June, 1992 and that was the
only time it had been reported. He therefore did not believe
Mr Lemaich. He consulted Mr Lemaich's record card. He
had regard to his understanding of six previous occasions
where employees had been dismissed for misconduct for
timekeeping offences. He considered the matter and decided
that Mr Lemaich would be summarily dismissed. His
decision was confirmed by the warehouse manager.
Mr Lemaich gave evidence in these proceedings. His
evidence is that he has suffered in the past from a sore
shoulder. He has not treated this as a workers' compensation
matter. However he has attended his personal doctor for that
reason and also reported the matter to the first aid office of
the respondent on a number of occasions. He says that on
the Friday afternoon in question his shoulder was once again
sore. He states that he had completed all of his work by
3.00pm that afternoon. He says that his sore shoulder was
such that he wished to go home. He looked for but did not
find his leading hand. His evidence is that he went to Mr
McDonald's office but he was not there. He spoke to a
computer operator in that office who told him that Mr
McDonald was not in and it was known where he was. Mr
Lemaich then clocked off and went home.
I note that no specific evidence was produced before the
Commission regarding the effect of the termination upon Mr
Lemaich or his prospects for finding alternative employment. I note that Mr Lemaich is currently not employed.
In my respectful observation the above authorities may
allow the Commission to look favourably upon an employee
who frequently had a sore shoulder but who chose not to
report it as a worker's compensation matter who, after
searching in vain for a supervisor, had to leave his or her
place of work half an hour before finishing time when his
or her physical state would make it unreasonable for the
employee to remain at work. However, on the evidence
before the Commission I am far from satisfied that this is
indeed the case in this matter. It is apparent that much will
depend on the credibility of Mr Lemaich and Mr McDonald
in these proceedings. I did not find the evidence of Mr
Lemaich persuasive. Further, where the evidence of Mr
Lemaich and Mr McDonald conflict I prefer the evidence
of Mr McDonald. His evidence was clear and his recollection is reinforced by notes which he made the day after the
event (Exhibit 'J'). I accept that when Mr McDonald first
spoke to Mr Lemaich, Mr Lemaich did not give any reason
for his absence from work the previous Friday. I am not
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persuaded that Mr Lemaich did not have an adequate
opportunity to tell then of his sore shoulder. That he gave
that reason at the later meeting might well be an attempt to
justify his absence subsequently. I accept that Mr Lemaich
at some time may have had a sore shoulder and indeed there
is some medical evidence to support that fact. Indeed Mr
McDonald admits that a sore shoulder is not an uncommon
injury in the kind of work performed by Mr Lemaich.
However, I tend more to the view that this was seen by Mr
Lemaich as a convenient reason to justify his absence from
work for the last half hour on a Friday afternoon than the
primary reason for the absence in those circumstances. If Mr
Lemaich had reported his shoulder on a number of occasions
to the first aid office then some record of it would be
available. Even if, as Mr Lemaich would have it, the first
aid attendants are themselves at fault because they often do
not write visits in the book when they are busy, there was
no attempt to bring evidence from a first aid attendant to
corroborate the number of times he has reported his shoulder
to them. Mr McDonald acted quite correctly in checking the
first aid book and it was open to him to have reached the
conclusion that he did not believe Mr Lemaich.
I find that Mr Lemaich's evidence that he in fact went to
Mr McDonald's office, spoke to a computer operator there
but that Mr McDonald was not present to be less than
persuasive. I doubt on the evidence that Mr Lemaich did go
into Mr McDonald's office to look for him as alleged. When
Mr McDonald first spoke to Mr Lemaich, Mr Lemaich did
not indicate that he had come to look for Mr McDonald and
gone to Mr McDonald's office. That was a statement he
made later and, apparently, when he realised that the
respondent did not view the event in as trivial a manner as
did Mr Lemaich. Mr McDonald is clear that he was in his
office between 2.00pm and 4.00pm that afternoon. I do not
lose sight of the evidence of Mr McDonald that he may have
been absent from the office for a short period to make a cup
of tea or to go to the toilet. However I accept that Mr
McDonald was not far away if he was absent when Mr
Lemaich looked in. Mr Lemaich did say that he spoke to a
computer operator in the vicinity of Mr McDonald's office
and the computer operator confirmed that Mr McDonald
was not there. The computer operator was not called to give
evidence and in the circumstances I find that remarkable. It
would have been a simple matter for the computer operator's
evidence to have been made available to the Commission.
The unexplained failure by a party to call a witness may, in
appropriate circumstances, lead to an inference that the
uncalled evidence would not have assisted that party's case
(Jones v. Dunkcl and Another (1959) 101 CLR 298 and see
also Cross on Evidence 3rd Australian Edition p. 37). I think
I am entitled to draw an inference that the evidence of the
computer operator would not have been helpful to Mr
Lemaich in the circumstances. I find therefore that if Mr
Lemaich did indeed look for Mr McDonald he did not try
very hard.
But also I accept Mr McDonald's evidence that the first
he heard of Mr Lemaich coming to his office and speaking
to the computer operator was when he heard it said by Mr
Lemaich in these proceedings. The failure of Mr Lemaich
to mention this particular event when he was spoken to by
Mr McDonald on two occasions prior to the decision to
dismiss and the failure of the computer operator to give
evidence during these proceedings gives the impression of
recent invention.
Thus I am also inclined to believe that Mr Lemaich
indicated to Mr McDonald on the first occasion that he was
interviewed that he "would not speak to the leading hand"
rather than his current evidence that he "did not see the
leading hand". Mr McDonald's evidence indicates that it is
possible for a person in Mr Lemaich's position when
travelling through the warehouse not to see the leading hand.
And it may be that indeed Mr Lemaich did not see the
leading hand. The conclusion I have reached however is that
Mr Lemaich has told slightly different versions of his story
on different occasions. This has made it more difficult to
accept his evidence where it has conflicted with the evidence
of Mr McDonald.
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I have noted the evidence that Mr Lemaich did not seek
any further medical treatment following his departure from
work on that afternoon. For the purposes of this matter a
distinction can be drawn between a situation where an
employee at work becomes unwell enough such that it is
necessary for the employee to leave the place of work and
a situation where it is not necessary. In the former case the
circumstances might mitigate the seriousness of merely
leaving the place of work during working hours without
permission. In the latter case the question remains why it
was necessary for the employee to leave the place of work
during working hours without permission, especially if
indeed all work had been completed and no further
aggravation of the affliction was likely. I therefore find that
even if Mr Lemaich had a sore shoulder on the Friday
concerned, it was more of an excuse to leave early than a
reason for leaving early. His departure in those circumstances went to an essential term of the contract of
employment between Mr Lemaich and the respondent and
the Commission has not found from the evidence the
circumstances which would warrant the intervention of the
Commission.
I have not lost sight of the evidence supportive of Mr
Lemaich given by a fellow employee, Mr Evans. I found Mr
Evans to be a very good wimess and I am prepared to accept
his evidence that Mr Lemaich worked hard and even that
from time to time Mr McDonald was "hard to find".
However, Mr Evans' evidence was not directed specifically
to the events that actually occurred and which led to the
decision to dismiss. Mr Evans' evidence is therefore
marginal and would not of itself persuade the Commission
to prefer the evidence of Mr Lemaich to that of Mr
McDonald in these proceedings and for this matter.
In my view, and despite the submission of Mr Johnston,
this is not a situation where the provisions of Section 170
DF (la) of the Industrial Relations Act 1988 (Cwlth) is
applicable. I have not been persuaded on the evidence that
this is a circumstance where an employee has been
dismissed following a temporary absence from work due to
illness or injury. Nor has the union been able to satisfy the
Commission that the decision to dismiss Mr Lemaich
thereby treated him inconsistently with others who had been
in a similar position and who were not dismissed. The
evidence which was attempted to be given about a Mr Faed
is in the circumstances unreliable. In fact the evidence
overall, including such evidence as there is of the other six
incidents referred to by Mr McDonald, is that the respondent
views unauthorised absences from work seriously. It advises
employees at induction meetings that the premises cannot
be left during working hours without permission and it is
referred to in the employees' handbook (exhibit D). Mr
Lemaich was only recently required to attend a further such
induction meeting. In any event it has not been seriously
suggested that he was unaware of the need to be at work
during ordinary working hours.
I find that Mr McDonald conducted a proper investigation
which afforded Mr Lemaich two occasions to put his
understanding of the events to the respondent prior to the
decision being made. He referred to the first aid record and
to Mr Lemaich's employee record card. Mr Lemaich was
able to have a shop steward present. There is nothing in the
authorities put to the Commission, nor in the submissions
made by the applicant, to the effect that a person suspected
of misconduct should be stood aside whilst the investigation
takes place. Mr McDonald is quite correct in his evidence
that the action to be taken by the respondent in that regard
will depend upon the nature of the misconduct being
investigated. In any event, as Black CJ recently observed,
the issues in a case of dismissal for misconduct are not
confined to whether the employer has acted reasonably
(Byrne and Another v. Australian Airlines (1994) 52 IR 10
at 11).
It would be unwise to conclude that leaving the
employer's place of work without permission will always
warrant summary dismissal as distinct from dismissal in
accordance with the contract of employment. But in the
circumstances of this matter there is no warrant to intervene

nemi
in the dismissal which occurred. For all of the above reasons
I find that the respondent has discharged its onus of showing
that circumstances existed which entitled it to summarily
dismiss Mr Lemaich and the application will be decided by
an Order of dismissal.
Appearances: Mr W.J. Johnston appeared on behalf of the
applicant.
Ms C. Brown appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Shop, Distributive and Allied .
Employees' Association of Western
Australia

Foodland Associated Limited
No. CR 173 of 1994.
COMMISSIONER A.R. BEECH.
10 August 1994.

HAVING heard Mr W.J. Johnston on behalf of the
Applicant and Ms C. Brown on behalf of the Respondent,
the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
That the application be dismissed.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.
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Western Australian Hotels and Hospitality Association
Incorporated (Union of Employers) and Another
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 335 of 1994.
Western Australian Hotels and Hospitality Association
Incorporated (Union of Employers) and Others
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 336 of 1994.
Mandurah Country Club and Another
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 337 of 1994.
Western Australian Hotels and Hospitality Association
Incorporated (Union of Employers) and Others
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 338 of 1994.
COMMISSIONER C.B. PARKS.
23 June 1994.
Reasons for Decision.
THE COMMISSIONER: By separate applications numbered 139,143,145 and 147 of 1994 The Australian Liquor,
Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western Australian Branch (the
ALHMWU) has made claims to be joined to the Hotel and
Tavern Workers' Award 1978, the Motel, Hostel, Service
Flats and Boarding House Workers' Award, 1976, the Club
Workers' Award, 1976, and the Restaurant, Tfearoom and
Catering Workers' Award, 1979 respectively. In relation to
each such application the Western Australian Hotels and
Hospitality Association Incorporated (the WAHHA) and
different groups of employers have filed applications
numbered 335, 336, 337 and 338 of 1994, each of which
seek interlocutory orders in identical terms save for
reference to the different substantive application numbers
and the names of the awards to which they relate. By
agreement between the parties to these interlocutory
applications, the applications have been heard conjointly
and are the subject of these reasons.
The orders sought are for discovery, public notification
of the joinder applications and the adjournment of proceedings in the following terms—
"1. The Respondent is requested to provide discovery
of documents on oath in relation to all books,
papers or other documents in the Respondent's
possession, power or control relating to or
containing anything relative to Application No.
[eg 139 of 1994] ("the Application"), including:
(a) the register of members of the union required
to be kept by the Secretary of the Union
pursuant to Rule 36—Secretary, of the
Union's Registered Rules;
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(b) all other electronically recorded material
recording the members currently employed
pursuant to the provisions of the Award
referred to in the Schedule to the above
application;
(c) all correspondence, memoranda, notes or any
materials concerning entry by the Union, its
officers, employees or agents to the premises
of employers bound by or allegedly bound by
the relevant Award concerning any claims in
respect of right of entry to workplaces of the
said employers pursuant to that Award;
(d) all circulars or notices distributed to members in relation to the Union seeking to
exercise rights of entry to the premises of
employers bound by or allegedly bound by
the [eg Hotel and Tavern Workers'] Award.
2. That the Commission refrain from further hearing
or determining the Application until the Application has been advertised by notice in the Industrial
Gazette and the "West Australian" newspaper
advising that the Application may be inspected by
any interested persons and that any such interested
person may, by giving written notice of objection
to the Commission and to the application within
28 days of publication of the notice, appear and
be heard on the hearing of the Application."
Counsel for the applicants asserts that they are entitled to
discovery of documents which may make a case either for,
or against, that of the ALHMWU. In particular, information
regarding relevant union membership and certain industrial
relations conduct of the ALHMWU within the industries
regulated by the awards to which joinder is sought.
Counsel for the applicants identified that the claimed
order 1., is directed at discovering the membership of the
ALHMWU employed pursuant to the provisions of each
award to which it seeks to be joined because such is relied
upon by the ALHMWU in grounds 3 and 5 given in support
of its applications for joinder. Further, the ALHMWU has
sought entry to the premises of some employers respondent
to the awards and in relation thereto has made misrepresentations that it has the right to do so. Such industrial conduct
is a relevant consideration, it is said. The aforementioned
ALHMWU grounds are—
"3. The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch has enrolled
as members of the union, persons currently
employed pursuant to the provisions of the award.
4
5. The Union has both rights and obligations under
various provisions of the Industrial Relations Act
1979 to service and represent its members who are
employed pursuant to the provisions of the
award."
The ALHMWU does not object to the claimed order 1.
in its entirety. It has two principal objections, they being that
discovery would be required "... relating to or containing
anything relative to..." each joinder application and in order
to comply therewith the ALHMWU would be obligated to
provide all documents wherein any reference is made to any
one of the joinder applications. That would, it is said,
unnecessarily involve it in the conduct of unwarranted
investigations to identify where such references occur eg
transcripts of proceedings when the substance thereof,
although "relative to" the joinder applications, would have
no significance in the resolution of the issues involved.
Further, the information to be provided by discovery, as
expressly identified at paragraphs (a) and (b) would disclose
the identity of union members, by name,generally and
therefore irrelevantly, and particularly in relation to those
members employed pursuant to the provision of the awards
concerned. The individual identification of members, the
ALHMWU says, is an invasion of privacy in circumstances
where persons have undertaken membership which, because
they fear such could act to their detriment with their
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employer, they did on the understanding that their membership status would be confidential.
It is submitted by the ALHMWU that it has no objection
to the extraction of information from its records and the
provision thereof to the discoverers in a form which does not
identify members by name but which shows the number of
employees, their classifications of employment, and by
whom they are employed. That information, it is said, will
indicate the relevant award coverage and is fully obtainable
by means of evidence from the Union Secretary or other
responsible union officer, alternatively by the Commission
through investigation, or alternatively through the Registrar
upon a direction from the Commission pursuant to s.93(8)
of the Industrial Relations Act 1979.
In response thereto, counsel says that the provision of the
information proposed by the ALHMWU would preclude the
respondents to the joinder applications from testing the
validity of the basic data, and therefore the accuracy of the
results. The point raised, the Commission understands, is
that firstly the base data may be factually incorrect in that
persons who are purportedly members may be; incorrectly
registered as such; wrongly classified by occupation; no
longer employed by the employer named in the records, and
such is factual material fundamental to determining whether
such persons are members employed pursuant to the
provisions of the awards. Counsel also submits that those
seeking discovery undertake to ensure, as best as they are
able, that such information will not be used for any collateral
purpose however, if an employee's membership of the
ALHMWU leads an employer to act to the detriment of an
employee there is remedy available.
An accurate identification of the number of ALHMWU
members employed "pursuant to the award(s)" ought be
brought before the Commission in order that the
ALHMWU's interest may be weighed against those of the
WAHHA's membership, employer's and the FLAIEU that
have existing rights and obligations pursuant to the awards.
On behalf of those seeking discovery, it is said that there
is an entitlement to discovery of that which is sought by
them, whereas, the ALHMWU argues that there is no
entitlement to discovery as a matter of right within the
jurisdiction of the Commission because it is a tribunal not
bound by technicalities and legal forms. At s.26(l)(a) of the
Industrial Relations Act 1979 (the Act) it is prescribed that
in the exercise of its jurisdiction the Commission shall act
according to equity, good conscience, and the substantial
merits of the case without regard to technicalities or legal
forms. Further, paragraph (b) thereof states that the
Commission is not bound by any rules of evidence, and
further again at paragraph (c), regard is to be had for the
interests of the persons immediately concerned whether
directly effected or not. The Act, at s.27(l)(o), empowers the
Commission to issue orders of an interlocutory nature and
expressly authorises such for discovery. Thus, it is plain that
notwithstanding the nature of the jurisdiction a just process
is to obtain. As observed earlier herein the ALHMWU does
not object to discovery per se but argues that the anonymity
of its membership should be preserved.
The extent of the ALHMWU membership employed
pursuant to the relevant awards is a factor which the union
relies upon for the success of its joinder applications and
therefore is to be demonstrated. Were the Registrar to be
directed to conduct an investigation similar to that envisaged
by s.69 of the Act, as the ALHMWU suggests, he may
ascertain the purported membership. However, the extent of
that membership likely employed pursuant to a particular
award is a matter for valued judgement based upon the
correct occupations of the members and the true industry of
each of the entities recorded as their employers. The
accuracy of that information is not readily ascertainable
through the method suggested by the ALHMWU in relation
to the Registrar, or the Commission.
It is my view that because the sections of the ALHMWU
relied upon by it in relation to the joinder applications are
definable only by judgemental means upon a consideration
of the primary data, the maintenance of anonymity for the
membership does not outweigh the appropriateness of
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disclosing the primary data in order that its relevance and
degree of effect may be ascertained. Should an employer act
to the detriment of an employee who is identified as being
a member of the ALHMWU, and because of their
membership, protection of that member's interests is
afforded by Part VIA of the Act. Thus overall I am satisfied
that it is appropriate that the discovery sought in relation to
the ALHMWU memberships should be granted. As to the
unnecessary breadth of discovery said by the ALHMWU to
arise within the claimed order 1. by the phrase "relating to
or containing anything relative" I observe that such is the
extent of discovery which may be sought pursuant to R.80(l)
of the Industrial Relations Commission Regulations, 1985.
The purpose of discovery is to identify and make available
to an adversary the recorded material which is likely to be
germane to a just determination of that which is in contest.
It is in that context that the phrase used is to be given
meaning and is therefore approved by the Commission.
The Commission is informed that the ALHMWU has
sought access to workplaces of respondents to awards to
which it seeks to be joined as a party. That such is the case
is confirmed by the plea of the ALHMWU that access of this
nature has, to an undisclosed extent, been denied it. It is
alleged by the Executive Director of WAHHA, via an
affidavit dated 30 March 1994, that he is informed by a
number of WAHHA members that the ALHMWU has
misrepresented to those members that it has a right of access
to the members premises for the purpose of inspecting time
and wages records.
Access of a union to the premises and/or particular
records of an employer is not an inherent right but one
expressly granted by order of the Commission, usually by
means of an award. Should the ALHMWU be joined as a
party to the awards as it claims, it would, in the normal
course, gain several rights including that of access. Thus the
conduct of the ALHMWU in the pursuance of its industrial
relations to date, is a consideration relevant to whether the
ALHMWU be granted rights which extend to it an
acknowledged, and therefore influential, role in the government of the communities subject to the awards. If there be
documentary evidence which reveals the approach taken by
the ALHMWU to the matter of access, in my view such is
discoverable material. I am therefore satisfied that that
which is particularised at paragraphs (c) and (d) of the
claimed order 1. should be ordered.
There is little in dispute in relation to the claimed order
to direct that a notice of the joinder applications be
advertised. Objection is taken by the ALHMWU only in
relation to the placement of an advertisement in the Western
Australian Industrial Gazette, and to advertising in a way
which invites a response from persons other than employers.
It is submitted by the ALHMWU that because an advertisement is to be placed in the "West Australian" newspaper
it is an unnecessary duplication for it also to be placed in
the aforementioned gazette. Further, the gazette, being
published monthly, is likely to occasion a further unnecessary delay in the processing of the joinder applications.
Finally, the ALHWMU says that employers are the persons
most likely to have an interest in the proceedings and they
are the entities that potentially may be affected by the
outcome of the joinder applications where they are common
rule respondents to one of the awards involved. There being
no real issue taken in rebuttal, I am satisfied that the
objections taken by the ALHMWU are reasonable and to
grant an order in the terms conceded by it will give adequate
notice and provide the opportunity for those with an interest
to be heard. An order will therefore issue to give effect to
the foregoing.
Appearances: Mr H.J. Dixon (of Counsel) appeared on
behalf of the applicants.
Ms D.A. Blaskett appeared on behalf of the respondent.
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The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 338 of 1994.
COMMISSIONER C.B. PARKS.
14 July 1994.
Supplementary Reasons for Decision.
THE COMMISSIONER: At the request of the respondent
Union (the ALHMWU) in each of the cited applications the
Commission listed a Speaking to the Minutes for each of the
Proposed Orders which complement the Reasons for
Decision published on 23 June 1994. The advocate for the
ALHMWU addressed the terms of the Proposed Order 2.
which has the same substance for each matter. Therein is
contained a direction to the ALHMWU that it advertise in
a particular way the content of the several substantive
applications to which the interlocutory orders relate, and in
addition, such advertisement is to convey that an interested
employer may inspect the substantive applications and may
also lodge an objection thereto in writing. It is the request
of the ALHMWU that, wherever it appears in the Proposed
Order 2., the word "employer" should be replaced with the
word "person" in order to afford an interested person, the
rights which the Minutes of Proposed Orders presently limit
to employers.
On behalf of the Union it is put to the Commission that
at the hearing of first instance the ALHMWU endeavoured
to convince the Commission that the order in question, if
granted, ought to be differently worded to that claimed by
the applicants so as to grant the right of inspection, and of
objection to persons. It is implied that the Reasons for
Decision issued by the Commission on 23 June 1994 did not
accurately describe the essence of the union submissions at
first instance.
The advocate for the applicant's proffered the view that
the essence of the union's case at first instance was the
converse of that now put to the Commission and had been
correctly encapsulated within the Reasons for Decision, an
argument which had been accepted and the result reflected
in each Proposed Order 2.. However, notwithstanding such
is the case, the applicants say that they agree to such orders
issuing in the terms now sought by the Union.
The Commission is satisfied that its Reasons for Decision
published on 23 June 1994 correctly reflect the argument put

for the ALHMWU at first instance and that the Minutes of
Proposed Order accurately reflect those reasons. However
there now being before the Commission a request that the
terms of Order 2. be altered by agreement of the parties to
extend the rights expressed to persons, the Commission is
prepared to reopen the matters and so amend the orders. That
course is open to the Commission as the interlocutory orders
have not yet been perfected. Appropriately amended orders
will therefore be issued this date.
Appearances: Mr H.J. Dixon (of counsel) and subsequently Mr G.R. Blyth appeared on behalf of the applicants.
Ms D.A. Blaskett and subsequently Mr M.R. Kilpatrick
appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels Hospitality Association Incorporated (Union of Employers) and Another
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 335 of 1994.
COMMISSIONER C.B. PARKS.
14 July 1994.
Order.
WHEREAS by application No. 139 of 1994, the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian
Branch (the ALHMWU) made application to be joined as
a party to the Hotel and Tavern Workers' Award, 1978; and
Whereas by this application the applicants have applied
for interlocutory orders related to the foregoing; and
Having heard Mr H.J. Dixon (of counsel) on behalf of the
applicants and Ms D.A. Blaskett on behalf of the respondent
on 10 June 1994; and
Having heard Mr G.R. Blyth on behalf of the applicants
and Mr M.R. Kirkpatrick on behalf of the respondent on 14
July 1994;
Now therefore the Commission, having considered the
grounds upon which the ALHMWU relies in application No.
139 of 1994 and being satisfied that it is therefore necessary
for the just hearing and determination of such application,
hereby orders pursuant to the powers conferred upon it under
the Industrial Relations Act 1979—
1. That the ALHMWU shall, within 21 days from the
date of this order, provide discovery of documents
on oath in relation to all books, papers or other
documents in the possession, power or control of
the ALHMWU relating to or containing anything
relative to application No. 139 of 1994, including;
(a) the relative entries within the register of
members of the ALHMWU required to be
kept by the Secretary thereof, pursuant to
Rule 36—Secretary of the ALHMWU's
registered Rules;
(b) all other electronically recorded material
recording the members currently employed
pursuant to the provisions of the Hotel and
Tavern Workers' Award, 1978;
(c) all correspondence, memoranda, notes or any
materials concerning entry by the
ALHMWU, its officers, employees or agents
to the premises of employers bound by or
allegedly bound by the relevant Hotel and
Tavern Workers' Award, 1978 concerning
any claims in respect of right of entry to

workplaces of the said employers pursuant to
that Award;
(d) all circulars or notices distributed to members in relation to the ALHMWU seeking to
exercise rights of entry to the premises of
employers bound or allegedly bound by the
Hotel and Tavern Workers' Award, 1978.
2. That the ALHMWU advertise application No. 139
of 1994 by notice in the "Western Australian"
newspaper, in a form approved by the Registrar,
advising that the application may be inspected by
any interested person and that such interested
person may, by giving written notice of objection
to the Commission and to the ALHMWU within
28 days of publication of the notice, appear and
be heard on the hearing of the application.
3. That the Commission will refrain from further
hearing application No. 139 of 1994 until a date
to be fixpd after the 28 days referred in order 2.
hereof has expired.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels Hospitality Association Incorporated (Union of Employers) and Others
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 336 of 1994.
COMMISSIONER C.B. PARKS.
14 July 1994.
Order.
WHEREAS by application No. 143 of 1994, the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian
Branch (the ALHMWU) made application to be joined as
a party to the Motel, Hostel, Service Flats and Boarding
House Workers' Award, 1976; and
Whereas by this application the applicants have applied
for interlocutory orders related to the foregoing; and
Having heard Mr H.J. Dixon (of counsel) on behalf of the
applicants and Ms D.A. Blaskett on behalf of the respondent
on 10 June 1994; and
Having heard Mr G.R. Blyth on behalf of the applicants
and Mr M.R. Kirkpatrick on behalf of the respondent on 14
July 1994;
Now therefore the Commission, having considered the
grounds upon which the ALHMWU relies in application No.
143 of 1994 and being satisfied that it is therefore necessary
for the just hearing and determination of such application,
hereby orders pursuant to the powers conferred upon it under
the Industrial Relations Act 1979—
1. That the ALHMWU shall, within 21 days from the
date of this order, provide discovery of documents
on oath in relation to all books, papers or other
documents in the possession, power or control of
the ALHMWU relating to or containing anything
relative to application No. 143 of 1994, including;
(a) the relative entries within the register of
members of the ALHMWU required to be
kept by the Secretary thereof, pursuant to
Rule 36—Secretary of the ALHMWU's
registered Rules;
(b) all other electronically recorded material
recording the members currently employed

pursuant to the provisions of the Motel,
Hostel, Service Rats and Boarding House
Workers' Award, 1976;
(c) all correspondence, memoranda, notes or any
materials concerning entry by the
ALHMWU, its officers, employees or agents
to the premises of employers bound by or
allegedly bound by the relevant Motel,
Hostel, Service Flats and Boarding House
Workers' Award, 1976 concerning any
claims in respect of right of entry to
workplaces of the said employers pursuant to
that Award;
(d) all circulars or notices distributed to members in relation to the ALHMWU seeking to
exercise rights of entry to the premises of
employers bound or allegedly bound by the
Motel, Hostel, Service Flats and Boarding
House Workers' Award, 1976.
2. That the ALHMWU advertise application No. 143
of 1994 by notice in the "Western Australian"
newspaper, in a form approved by the Registrar,
advising that the application may be inspected by
any interested person and that such interested
person may, by giving written notice of objection
to the Commission and to the ALHMWU within
28 days of publication of the notice, appear and
be heard on the hearing of the application.
3. That the Commission will refrain from further
hearing application No. 143 of 1994 until a date
to be fixed after the 28 days referred in order 2.
hereof has expired.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Mandurah Country Club and Another
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 337 of 1994.
COMMISSIONER C.B. PARKS.
14 July 1994.
Order.
WHEREAS by application No. 145 of 1994, the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian
Branch (the ALHMWU) made application to be joined as
a party to the Club Workers' Award, 1976; and
Whereas by this application the applicants have applied
for interlocutory orders related to the foregoing; and
Having heard Mr HJ. Dixon (of counsel) on behalf of the
applicants and Ms D.A. Blaskett on behalf of the respondent
on 10 June 1994; and
Having heard Mr G.R. BIyth on behalf of the applicants
and Mr M.R. Kirkpatrick on behalf of the respondent on 14
July 1994;
Now therefore the Commission, having considered the
grounds upon which the ALHMWU relies in application No.
145 of 1994 and being satisfied that it is therefore necessary
for the just hearing and determination of such application,
hereby orders pursuant to the powers conferred upon it under
the Industrial Relations Act 1979—
1. That the ALHMWU shall, within 21 days from the
date of this order, provide discovery of documents
on oath in relation to all books, papers or other

documents in the possession, power or control of
the ALHMWU relating to or containing anything
relative to application No. 145 of 1994, including;
(a) the relative entries within the register of
members of the ALHMWU required to be
kept by the Secretary thereof, pursuant to
Rule 36—Secretary of the ALHMWU's
registered Rules;
(b) all other electronically recorded material
recording the members currently employed
pursuant to the provisions of the Club
Workers' Award, 1976;
(c) all correspondence, memoranda, notes or any
materials concerning entry by the
ALHMWU, its officers, employees or agents
to the premises of employers bound by or
allegedly bound by the relevant Club Workers' Award, 1976 concerning any claims in
respect of right of entry to workplaces of the
said employers pursuant to that Award;
(d) all circulars or notices distributed to members in relation to the ALHMWU seeking to
exercise rights of entry to the premises of
employers bound or allegedly bound by the
Club Workers' Award, 1976.
2. That the ALHMWU advertise application No. 145
of 1994 by notice in the "Western Australian"
newspaper, in a form approved by the Registrar,
advising that the application may be inspected by
any interested person and that such interested
person may, by giving written notice of objection
to the Commission and to the ALHMWU within
28 days of publication of the notice, appear and
be heard on the hearing of the application.
3. That the Commission will refrain from further
hearing application No. 145 of 1994 until a date
to be fixed after the 28 days referred in order 2.
hereof has expired.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Hotels Hospitality Association Incorporated (Union of Employers) and Others
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch.
No. 338 of 1994.
COMMISSIONER C.B. PARKS.
14 July 1994.
Order.
WHEREAS by application No. 147 of 1994, the Australian
Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian
Branch (the ALHMWU) made application to be joined as
a party to the Restaurant, Tearoom and Catering Workers'
Award, 1979; and
Whereas by this application the applicants have applied
for interlocutory orders related to the foregoing; and
Having heard Mr H.J. Dixon (of counsel) on behalf of the
applicants and Ms D.A. Blaskett on behalf of the respondent
on 10 June 1994; and
Having heard Mr G.R. Blyth on behalf of the applicants
and Mr M.R. Kirkpatrick on behalf of the respondent on 14
July 1994;

Now therefore the Commission, having considered the
grounds upon which the ALHMWU relies in application No.
147 of 1994 and being satisfied that it is therefore necessary
for the just hearing and determination of such application,
hereby orders pursuant to the powers conferred upon it under
the Industrial Relations Act 1979—
1. That the ALHMWU shall, within 21 days from the
date of this order, provide discovery of documents
on oath in relation to all books, papers or other
documents in the possession, power or control of
the ALHMWU relating to or containing anything
relative to application No. 147 of 1994, including;
(a) the relative entries within the register of
members of the ALHMWU required to be
kept by the Secretary thereof, pursuant to
Rule 36—Secretary of the ALHMWU's
registered Rules;
(b) all other electronically recorded material
recording the members currently employed
pursuant to the provisions of the Restaurant,
Tearoom and Catering Workers' Award,
1979;
(c) all correspondence, memoranda, notes or any
materials concerning entry by the
ALHMWU, its officers, employees or agents
to the premises of employers bound by or
allegedly bound by the relevant Restaurant,
Tearoom and Catering Workers' Award,
1979 concerning any claims in respect of
right of entry to workplaces of the said
employers pursuant to that Award;
(d) all circulars or notices distributed to members in relation to the ALHMWU seeking to
exercise rights of entry to the premises of
employers bound or allegedly bound by the
Restaurant, Tearoom and Catering Workers'
Award, 1979.
2. That the ALHMWU advertise application No. 147
of 1994 by notice in the "Western Australian"
newspaper, in a form approved by the Registrar,
advising that the application may be inspected by
any interested person and that such interested
person may, by giving written notice of objection
to the Commission and to the ALHMWU within
28 days of publication of the notice, appear and
be heard on the hearing of the application.
3. That the Commission will refrain from further
hearing application No. 147 of 1994 until a date
to be fixed after the 28 days referred in order 2.
hereof has expired.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality
and Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
and
Commissioner for Main Roads.
No. 727 of 1994.
COMMISSIONER C.B. PARKS.
15 July 1994.
Order.
WHEREAS on 5 July 1994 a Notice of Application was
filed in the Commission wherein the applicant seeks the

production of documents in relation to application No. C 83
of 1994, pursuant to Regulation 80 of the Industrial
Relations Commission Regulations, 1985; and
Having heard Mr M.R. Kirkpatrick on behalf of the
applicant and Mr J. Taya on behalf of the respondent, in
chambers on 14 July 1994;
Now therefore the Commission, pursuant to the powers
conferred upon it under the Industrial Relations Act 1979
and by consent, hereby orders—
1. That the Commissioner for Main Roads shall
produce to The Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch, no
later than 14 working days from the date upon
which the Commissioner for Main Roads is served
with a copy of this order, the documents and
copies thereof as specified hereunder—
Any book, paper or other document in the
possession, power or control of the respondent relating to or containing anything
relative to the contract of employment of the
following persons:
• Ms Patricia Shafto
• Ms Connie Schrimph
• Ms Dawn Lloyd
• Ms Patricia Blewett
• Ms Joan Gibson
Such documents to include, but not limited
to workers' compensation, superannuation,
taxation (ie group certificates etc) and PIMS
records.
2. That The Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch
shall forthwith serve upon the Commissioner for
Main Roads a copy of this order.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Neville George Mountain
and
Winston Gellard Pty Ltd t/a
Winston Gellard Real Estate.
No. 739 of 1994.
In the matter of an application for the production of
documents and further and better particulars in relation to
the claim in Application 701 of 1994.
COMMISSIONER S.A. KENNEDY.
20 July 1994.
Order.
WHEREAS this is an application by Neville George
Mountain for an order that the Respondent in Matter No. 701
of 1994, Winston Gellard Pty Ltd t/a Winston Gellard Real
Estate, provide further and better particulars and give
discovery of relevant documents; and
Whereas the parties have been heard; and
Whereas the Applicant accepts in principle insofar as this
application goes to further and better particulars of relevant
advertising costs, that full details/copies of relevant invoices
of such advertising costs over the relevant period would
suffice;
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Now therefore, I the undersigned pursuant to the powers
conferred by the Industrial Relations Act 1979, do hereby
order—

3. That the respondent produce and show to the
Commission at the hearing of Application No. 640
of 1994 all the aforementioned documents.

1. That, within seven (7) days of the 19th day of July,
1994, the Respondent shall provide to the Applicant particulars of advertising costs, car loan
payments, other loans, and expenses which it says
may be legitimately offset against any unpaid
commissions due to the Applicant.

(Sgd.) C.B. PARKS,
Commissioner.

2. That, within seven (7) days of the 19th day of July,
1994, the Respondent shall produce to the
Applicant any documents, or provide copies
thereof, relevant to its counter claim in 1. hereof
of legitimate offsets against unpaid commissions
due to the Applicant.
[L.S.]

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Barrie Miles Drake

(Sgd.) S.A. KENNEDY,
Commissioner.

and
BP Refinery (Kwinana) Ply Ltd.
No. 812 of 1994.
COMMISSIONER C.B. PARKS.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

5 August 1994.

Industrial Relations Act 1979.
BP Refinery (Kwinana) Pty Limited
and
Barrie Miles Drake.
No. 805 of 1994.
COMMISSIONER C.B. PARKS.
5 August 1994.
Order.
WHEREAS on 27 July 1994 a Notice of Application was
filed in the Commission wherein the applicant seeks the
discovery and production of documents in relation to
application No. 640 of 1994, pursuant to Regulation 80 of
the Industrial Relations Commission Regulations, 1985; and
Having heard Ms J.I. Crowhurst (of Counsel) on behalf
of the Applicant and Mr B.M. Drake on his own behalf, in
chambers on 5 August 1994;
Now therefore the Commission, pursuant to the powers
conferred upon it under the Industrial Relations Act 1979
and by consent, hereby orders—
1. That the respondent provide the applicant within
5 days of the date of this Order, discovery on
affidavit stating what documents the respondent
has or has had in his possession or power in
relation to the matters in issue between the parties
in Application No. 640 of 1994 and whether the
respondent objects to the production of such
documents as are in his possession or power and
if so on what grounds.
2. That the respondent provide the applicant within
5 days of the date of this Order, a time when and
the place at which such documents may be
inspected by the applicant and upon reimbursement by the applicant of reasonable photocopying
charges, the respondent provide the applicant with
copies of such documents as the applicant shall
request.

WHEREAS on 29 July 1994 a Notice of Application was
filed in the Commission wherein the applicant seeks the
discovery and production of documents in relation to
application No. 640 of 1994, pursuant to Regulation 80 of
the Industrial Relations Commission Regulations, 1985; and
Having heard Mr B.M. Drake on his own behalf and Ms
J.I. Crowhurst (of Counsel) on behalf of the Applicant, in
chambers on 5 August 1994;
Now therefore the Commission, pursuant to the powers
conferred upon it under the Industrial Relations Act 1979
and by consent, hereby orders—
1. That the respondent provide the applicant within
5 days of the date of this Order, discovery on
affidavit stating what documents the respondent
has or has had in its possession or power in
relation to the matters in issue between the parties
in Application No. 640 of 1994 and whether the
respondent objects to the production of such
documents as are in its possession or power and
if so on what grounds.
2. That the respondent provide the applicant within
5 days of the date of this Order, a time when and
the place at which such documents may be
inspected by the applicant and upon reimbursement by the applicant of reasonable photocopying
charges, the respondent provide the applicant with
copies of such documents as the applicant shall
request.
3. That the respondent produce and show to the
Commission at the hearing of Application No. 640
of 1994 all the aforementioned documents.
[L.S.]

(Sgd.) C.B. PARKS,
Commissioner.
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AWARDS/AGREEMENTS—
PARTIES—
Application for-~~
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Operative Painters' and
Decorators' Union of Australia,
West Australian Branch,
Union of Workers
United Construction Pty Ltd
and Others.
No. 451 of 1994.
Mechanical and Electrical Contractors (North West Shelf
FToject Platform) Award 1984.
No. A10 of 1984.
COMMISSIONER A R BEECH.
18 July 1994.
WHEREAS an application was lodged in the Commission;
And whereas the applicant sought leave to withdraw the
application;
And having heard Ms J Harrison on behalf of the
Applicant and Mr R Gifford on behalf of the Respondents;
Now therefore I, the undersigned, pursuant to the powers
conferred on me under the Industrial Relations Act 1979
hereby order—
That the application be withdrawn by leave.
[L.S.]

(Sgd.) A.R. BEECH,
Commissioner.

NOTICES—
Appointments—
APPOINTMENT
GOVERNMENT SCHOOL TEACHERS' TRIBUNAL
I, the undersigned Chief Commissioner of the Western
Australian Industrial Relations Commission, acting pursuant to the provisions of Sections 74 and 75 of the Industrial
Relations Act 1979, hereby appoint, subject to the provisions of that Act, Commissioner S.A. Kennedy to be the
Chairperson of the Government School Teachers' Tribunal
for a period of two years with effect from the 10th day of
August, 1994.
Dated at Perth this 2nd day of August, 1994.
(Sgd.) W.S. COLEMAN,
Chief Commissioner.

THERMAL INSULATION CONTRACTING
INDUSTRY AWARD
No. 1 of 1978.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 28th day of July, 1994.
(Sgd.) J. CARRIGG,
Registrar.

Thermal Insulation Contracting Industry Award
Award No. 1 of 1978.
L—Title.
This Award shall be known as the "Thermal Insulation
Contracting Industry Award" and shall replace the Metal
Trades (General) Award No. 13 of 1965, the Sheetmetal
Workers Award No. 10 of 1973 and Order No. CR225,
CR233 and CR234 of 1977 in so far as the awards and order
apply to work within the scope of this award.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
1.
1A.
2.
3.
4.
5.
6.
6A.
6B.
7.
8.
9.
10.

2.—Arrangement.
Title
State Wage Principles December 1993
Arrangement
Area and Scope
Tbrm
Definitions
Wages
Structural Efficiency
Award Modernisation
Special Rates and Provisions
Tools
Tfcrmination/Redundancy
Miscellaneous Provisions

3.—Area and Scope.
This award applies throughout the State of Western
Australia to all work done by workers employed in any
calling mentioned in Clause 6—Wages of this award by the
applicants in mixing, fixing or applying any thermal
insulating material and includes the fixing of protective
coverings of canvas, sheet metals, fabrics, plastics, bituminous fibre glass and asbestos felt or other similar materials
to such insulation. Provided that ftis award shall only apply
to employers whose principal business is contracting to fix
thermal insulating materials but shall not include the
installation of building grade insulation material in walls
and ceilings.
The term of this award shall be for a period of three
months from the beginning of the first pay period to
commence on or after the 24th day of January, 1978.
5.—Definitions.
(1) "Construction Work" means work on site in or in
connection with—
(a) the construction of a large industrial undertaking;
(b) any large civil engineering project;

(c) the construction or erection of the fifth and
subsequent storeys of any multi-storeyed building
but only until the exterior walls have been erected
and the windows completed and a lift made
available to carry the worker between the ground
floor and the floor upon which he is required to
work;
(d) the construction, erection or alteration of any other
building, structure, or civil engineering project
which the employer and the union or unions
concerned agree or, in the event of disagreement,
which the Board of Reference declares to be
construction work for the purposes of this award.
(2) "Sheetmetal worker—first class" shall mean a
worker required—
(a) to work from blue prints, drawings or measurements (whichever is required of him) for completed articles and to make the articles throughout;
or
(b) to do work the ability to do which involves the
ability to do the work specified in paragraph (a)
hereof.
The expression "blue prints, drawings or measurements"
means blue prints, drawings or measurements furnished by
the customer to the employer for the purpose of specifying
the nature and/or dimensions of the articles, ordered or part
thereof, or blue prints, drawings or measurements of a
similar nature but the expression does not include drawings,
sketches or measurements supplied to the individual
workman to understand the nature of and to carry out the
work required of him.
(3) "Sheetmetal worker—second class" shall mean a
tinsmith or sheetmetal worker, other than a sheetmetal
worker—first class, employed in manufacturing or partly
manufacturing articles out of any class of sheetmetal of ten
gauge or lighter and including wire work in connection with
such articles.
6.—Wages.
(1) (a) Subject to Clause 7.—Special Rates and Provisions of this Award, the ordinary weekly wage
shall be as set out hereunder and shall be inclusive
of all special rates and allowances and be paid as
an "all purpose" rate.
(b) The ordinary weekly wage of an employee (other
than an apprentice) shall consist of the base rate,
the special payment and the Safety Net Adjustment, as set out in subclause (2) of this clause.
(c) The $8.00 Safety Net Adjustment set out in this
clause shall be absorbed into overaward payments.
An "Overaward Payment" is defined as the
amount (whether it be termed "overaward payment", "attendance bonus", "service increment" or any term whatsoever) which an employee would receive in excess of the "award
wage" which applied immediately prior to the
decision of the Western Australian Industrial
Relations Commission dated 24 December, 1993
(Application No. 1457 of 1993) for the classification in which such employee is engaged. Provided
that such payment shall exclude overtime, shift
allowances, penalty rates, disability allowances,
fares and travelling time allowances and any other
ancillary payments of a like nature prescribed by
the award.
The Safety Net Adjustment is an $8.00 adjustment reflecting the application of the arbitrated
Safety Net Adjustment Principle enunciated in the
State Wage decision of 24 December, 1993.
Consistent with the requirements of that Principle the $8.00 Safety Net Adjustment is absorbable
to the extent of any equivalent amount in rates of
pay—whether overaward or industrial agreement—in excess of the minimum rates (classification rate and supplementary payment) prescribed

in accordance with the September 1989 State
Wage Case Decision.
(2) WAGE RATES
Classification
Base Special Safety Total
Rate Payment Net
Rate
Adjust- Per
ment Week
$
$
$
$
(a) Sheetmetal Employee
362.80 80.00 8.00 450.80
—First Class
(b) Sheetmetal Employee
327.20 66.80 8.00 402.00
—Second Class
(c) Lagger—
First six months
experience
310.20 63.40 8.00 381.60
Second and Third six
months experience 311.70 65.40 8.00 385.10
Fourth and Fifth six
months experience 315.90 65.60 8.00 389.50
Thereafter
317.40 66.60 8.00 392.00
6A.—Structural Efficiency.
(1) The parties to this Award are committed to cooperating positively to increase the efficiency, productivity
and international competitiveness of the metals, engineering
and construction industry and to enhance career opportunities and job security of employees in the industry.
(2) The parties shall establish working groups for the
testing or trial of various skill levels and to enable proper
consultation with both employees and employers in the
industry on matters consistent with the objectives in
subclause (1) hereof. The parties shall process any such
matters through that working group.
(3) Measures raised for consideration consistent with
subclause (2) hereof shall be related to implementation of
a new classification structure, any facilitative provisions
contained in this Award and matters concerning training.
(4) Without limiting the rights of either an employer or
a Union to arbitration, any other measure designed to
increase flexibility on a site or within an enterprise sought
by any party shall be notified to the relevant working group
and by agreement of the parties involved shall be implemented, subject to the following requirements.
(a) The changes sought shall not affect provisions
reflecting national standards.
(b) The working party will consider the implications
of the proposed measures for existing on-site
arrangements.
(c) The majority of employees affected by the change
at the site or enterprise must genuinely agree to
the change.
(d) No employee shall lose income as a result of the
change.
(e) The relevant Union or Unions must be a party to
the agreement.
(f) Any agreement shall be subject, where appropriate, to approval by the Western Australian
Industrial Relations Commission and, if approved,
shall operate as a Schedule to this Award and take
precedence over any provision of this Award to
the extent of any inconsistency.
(5) Award restructuring should be given its wider
meaning and not be confined only to the restructuring of
classifications but may extend to the review of other
restrictive provisions which currently operate. To that end,
such restrictive provisions will be reviewed on an on-going
basis.
(6) The parties to this Award recognise that in order to
increase efficiency, productivity and international competitiveness of industry, a greater commitment to training and
skill development is required. Accordingly, the parties
commit themselves to—
(a) developing a more highly skilled workforce;
(b) providing employees with career opportunities
through appropriate training to acquire additional
skills; and
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(c) removing barriers to the utilisation of skills
acquired.
(7) Any disputes which may arise in relation to the
implementation of this clause shall be subject to the
provisions of Clause 28.—Grievances and Disputes of this
Award.
6B.—Award Modernisation.
(1) The parties are committed to modernising the terms
of the Award so that it provides more flexible working
arrangements, improves the quality of working life, enhances skills and job satisfaction and assists positively in the
restructuring process.
(2) The parties commit themselves to the following
principles as part of the structural efficiency process and
have agreed to participate in a testing process in accordance
with the provisions of this clause:
(a) Acceptance in principle that the new Award skill
level definitions will be more suitable for the
needs of the industry, sometimes more broadly
based, in other matters more truly reflective of the
different skill levels of the tasks now performed,
but which shall incorporate the ability for an
employee to perform a wider range of duties
where appropriate.
(b) The parties will create a genuine career path for
employees which allows advancement based on
industry accreditation and access to training.
(c) Co-operation in the transition from the old
structure to the new structure in an orderly manner
without creating false expectations or disputation.
7.—Special Rates and Provisions.
(1) Where obnoxious or unusually dirty or extreme
confined space conditions are encountered attributable to
sources other than normal construction work disabilities the
parties to this award may request the convening of the Board
or Reference to investigate the specific complaint.
(2) The Board of Reference shall determine the remedial
measures required and/or prescribe a disability allowance if
deemed necessary in the circumstances.
8.—Tools.
The employer shall supply the whole of the tools required.
9.—Termination/Redundancy.
(1) This clause shall apply where an employee cease, for
any reason, to be employed by an employer respondent to
this Award, other than for reasons of misconduct.
(2) Severance Pay:
(a) An employee, leaving his/her employer on account of a decision in accordance with subclause
(1) hereof, shall be entitled to the following
amount of severance pay in respect of continuous
periods of service:
Period of Continuous Severance Pay
Service
Less than one year
$20.00 for each completed week
service, to a maximum of two
weeks pay.
One year but less than Two weeks' pay plus $20.00 or
two years
each completed week of service,
to a maximum of four weeks'
pay.
Two years but less than Four weeks' pay plus $20.00 for
three years
each completed week of service,
to a maximum of six weeks' pay.
Three years but less Seven weeks' pay.
than four years
After four years of Eight weeks' pay.
service
(b) In lieu of the $20.00 specified in paragraph (a)
hereof, after 31 October 1991, the rate of accrual
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shall be $25.00 for each completed week of
service, with a maximum accrual as specified.
(c) "Week's pay" shall mean the ordinary weekly
rate of wage for the employee concerned, as set
out in Clause 6.—Wages hereof, but shall not
include site, disability or travel allowances.
(d) For the purposes of this clause, "service" shall
mean employment on construction work as defined by Clause 5 in Part I of the Metal Trades
(General) Award No. 13 of 1965, but shall not
include service as an apprentice.
(e) For the purpose of implementing this clause,
employees who have been continuously employed
with an employer since 22nd March 1989 shall
have service with the employer for that time
counted in calculation of their length of service.
For all other employees who were not in the
employ of their current employer on 22nd March,
1989, length of service shall be calculated on the
time of continuous service with their current
employer.
(f) For the purpose of this clause, continuity of
service shall not be broken on account of—
(i) any interruption or termination of employment by the employer if made merely with
the intention of avoiding obligations hereunder in respect of leave of absence; or
(ii) any absence from work on account of
personal sickness or accident for which an
employee is entitled to claim sick pay as
prescribed by this Award, or on account of
leave lawfully granted by the employer; or
(iii) any absence, with reasonable cause, proof
whereof shall be provided by the employee;
and
Provided that in the calculation of continuous
service under this subclause, any time in respect
of which an employee is absent from work, except
to claim annual leave, sick pay, long service leave
and public holidays as prescribed by this Award,
shall not count as service for the purposes of this
clause.
(g) Where an employee remains in his/her employment with the employer and is transferred between
sites, or work under this Award, the periods of
service on construction work shall be preserved
for the purposes of calculating continuous service
under the terms of this clause.
(h) Service by the employee with a business which
has been transmitted from one employer to
another and the employee's service has been
deemed continuous in accordance with subclause
(3) in Clause 2 of the Long Service Leave
Provisions published in Volume 66 of the Western
Australian Industrial Gazette at pages 1-4, shall
also constitute continuous service for the purpose
of this clause.
(i) An employee who terminates his/her employment
before the completion of four weeks' continuous
service with the employer shall not be entitled to
the provisions of this clause.
(3) Employee Leaving During Notice:
An employee whose employment is to be terminated in
accordance with this clause may terminate his/her employment during the period of notice and if this occurs, shall be
entitled to the provisions of this clause as if the employee
remains with the employer until expiry of such notice.
Provided that in such circumstances the employee shall not
be entitled to payment in lieu of notice.
(4) Incapacity to Pay:
An employer in a particular severance/redundancy case
may make application to the Commission to have the
general severance pay prescription varied on the basis of the
employer's incapacity to pay.

(5) Alternative Employment:
An employer, in a particular severance/redundancy case,
may make application to the Commission to have the
general severance pay prescription varied if the employer
obtains acceptable alternative employment for an employee
which shall include, but not limited to, transfer from one site
to another and/or transfer to a workshop.
(6) Dispute Settling Procedures:
Any dispute under these provisions shall be processed
according to procedures established in Clause 11 in Part
II—Construction of the Metal Trades (General) Award No.
13 of 1965 and if not resolved by those procedures, the
matter shall be referred to the Western Australian Industrial
Relations Commission.
(7) Termination/Redundancy Fund:
Employers may, at their discretion, utilise a fund to meet
their liabilities to their employees accrued pursuant to the
term of this clause, provided that such fund shall provide a
level of benefits equal to those prescribed by this clause.
10.—Miscellaneous Provisions.
The provisions of the Metal Trades (General) Award No.
13 of 1965 but not Clause 18.—Special Rates and
Provisions, Clause 31.—Supplementary Payments, Clause
32.—Wages PART I—GENERAL nor subclauses (3) and
(7) of Clause 10.—Wages PART II CONSTRUCTION
WORK shall, mutatis mutandis be incorporated in and form
part of this Award.

TITANIUM OXIDE MANUFACTURING AWARD
1975
No. 8 of 1975.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 25th day of July, 1994.
J. CARRIGG,
Registrar.

Titanium Oxide Manufacturing Award 1975
No. 8 of 1975.

5. Tferm
6. Hours of Work
7. Shift Work
8. Overtime
9. Meal Money
10. Contract of Service
11. Casual Workers
12. Mixed Functions
13. Under-Rate Workers
14. Absence Through Sickness
15. Public Holidays
15A. Annual Leave
16. Extra Rates and Conditions
17. Breakdowns
18. Board of Reference
19. Record
20. Maximum Rate
21. Wages
22. Long Service Leave
23. Preference to Unionists
24. Right of Entry
25. Maternity Leave
26. Named Parties
2A.—State Wage Case Principles—September 1989.
It is a term of this award that the Unions party hereto
undertake for the duration of the Principles determined by
the Commission in Court Session in Application No. 1940
of 1989 not to pursue any extra claims, award or over award
except when consistent with the State Wage Principles.
2B.—10% Ordinary Wage Addition.
(1) Notwithstanding the provisions of this award contained elsewhere than in this clause, an adult male worker
who, for his ordinary hours of work, is paid less than 110%
of the sum of the basic wage and the margin prescribed for
his class of work, shall be paid an amount equal to 110%
of that sum for such ordinary hours and the said amount shall
be deemed to be his ordinary wage rate for all purposes of
this award.
(2) The provisions of subclause (1) of this clause do not
apply to a worker who, whether by virtue of this award or
otherwise is paid for his ordinary hours of work more than
the amount mentioned in that subclause.
3.—Scope.
This award shall apply to workers classified in Clause 21
hereof employed by the respondent.
4.—Area.
This award shall operate over the area comprised within
a radius of thirty miles of the Post Office, Bunbury.

Award No. 8 of 1975.
This award shall be known as the Titanium Oxide
Manufacturing Award 1975, and replaces Award No. 21 of
1965 as amended and consolidated.
1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
1.
1A.
2.
2A.
2B.
3.
4.

2.—Arrangement.
Title
State Wage Principles December 1993
Arrangement
State Wage Case Principles—September 1989
10% Ordinary Wage Addition
Scope
Area

This award shall operate as from the date hereof and until
June 30, 1975.
6.—Hours of Work.
(1) The ordinary working hours shall not exceed forty in
any one week and shall not exceed eight in any one day and
except in the case of shift workers, shall be worked between
the hours of 7.00 a.m. and 5.30 p.m., Monday to Friday
inclusive.
(2) Where three shifts are worked, the forty hours shall
then be inclusive of crib time, which shall not exceed twenty
minutes and shall be taken at the employer's convenience
at such time where possible as not to cause a stoppage of
work.
(3) (a) A tea break of ten minutes from the time of
ceasing to the time of resumption of work shall be
allowed each morning.
(b) The tea break shall be counted as time off duty
without deduction of pay and shall be arranged at
a time and in a manner to suit the convenience of
the employer.
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7.—Shift Work.
(1) Shift work may be worked, and shifts shall change
weekly so that, as far as practicable, all workers have a fair
share of day shifts.
(2) Shift workers other than those on day shift shall, in
addition to the ordinary rate of pay, be paid fifteen per cent
of one fifth of the ordinary weekly rate per shift.
(3) All work performed by continuous shift workers
during ordinary working hours on Saturdays, Sunday or the
holidays prescribed in Clause 15 hereof shall be as
follows—
Saturday: at the rate of time and one half
Sunday: at the rate of double time
Holidays: at the rate of double time and a half.
These rates shall be paid in lieu of the shift allowances
prescribed in subclause (2) hereof.
(4) When a shift commences at or after 11 p.m. then the
whole shift shall be paid for at the rate which applies to the
major portion of the shift.
8.—Overtime.
(1) Other than continuous shift workers—
(a) For all work performed beyond the hours of duty
on any day and for the work performed before
noon on Saturday payment shall be made at the
rate of time and a half for the first two hours and
double time thereafter.
(b) All work performed after twelve noon on Saturdays and Sundays shall be paid for at the rate of
double time.
(c) All work performed on any day prescribed as a
holiday under this award shall be paid for at the
rate of double time and a half.
(d) Where a worker is recalled to work after leaving
the job he shall be paid for at least three hours at
overtime rates.
(2) Continuous Shift Workers—
(a) AH time worked in excess of or outside the
ordinary working hours as prescribed or on a
rostered day off or on a regularly rostered
overtime shift shall be paid for at die rate of
double time.
(b) All work performed on Sundays outside the
ordinary working hours shall be paid for at the rate
of double time.
(c) All work performed on any day prescribed as a
holiday under this award shall be paid for at the
rate of double time and a half.
(3) General—
(a) Overtime on shift work shall be based on the rate
payable for shift work. This shall not apply to the
weekend penalty rates prescribed in clause 7(3) of
this award.
(b) These overtime rates shall not apply to excess
time worked due to private arrangements between
the workers themselves or owing to a relieving
man failing to come on duty at die proper time.
The time for which any worker may be paid at
ordinary rates instead of overtime rates due to a
relieving man failing to come on duty at the proper
time shall not exceed one hour after the expiration
of which overtime rates at the rate of double time
shall apply for the whole of the extra time worked.
(c) (i) An employer may require any worker to
work reasonable overtime at overtime rates
and such worker shall work overtime in
accordance with such requirement.
(ii) No organisation, party to . this award, or
worker or workers covered by this award,
shall in any way, whether direcdy or indirecdy, be a party to or concerned in any ban,
limiation or restriction upon the working of

(d)

(e)
(f)

(g)
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overtime in accordance with the requirements of this subclause.
In the calculadon of overtime rates each day shall
stand alone Provided that when a worker continues working beyond midnight on any day the
hours worked after midnight shall be counted as
part of the previous day's work for the purpose of
calculating the rates to be paid.
A worker shall not be compelled to work for more
than six hours without a break for a meal.
When a worker is required for duty during any
meal time whereby his meal time is postponed for
more than one hour, he shall be paid at overtime
rates until he gets his meal.
(i) When overtime work is necessary, it shall,
wherever reasonably practicable, be so arranged that workers have at least ten consecutive hours off duty between the work of
successive days.
(ii) A worker (other than a casual worker) who
works so much overtime between the termination of his ordinary work on one day and
the commencement of his ordinary work on
the next day that he has not at least ten
consecutive hours off duty between those
times shall, subject to this paragraph, be
released after completion of such overtime
until he has had ten consecutive hours off
duty without loss of pay for ordinary working
time occurring during such absence.
(iii) If, on the instructions of his employer, such
a worker resumes or continues work without
having had such ten consecutive hours off
duty, he shall be paid at double rates until he
is released from duty for such period and he
shall then be entitled to be absent until he has
had ten consecutive hours off duty without
loss of pay for ordinary working time
occurring during such absence.
(iv) Where a worker (other than a casual worker
or a worker engaged on continuous shift
work) is called in to work on a Sunday or
public holiday preceding an ordinary working day, he shall, wherever reasonably
practicable, be given ten consecutive hours
off duty before his usual starting time on the
next day. If this is not practicable then the
provisions of subparagraphs (ii) and (iii) of
this paragraph shall apply mutatis mutandis.
Provided that overtime worked as a result of
a recall shall not be regarded as overtime for
the purpose this subclause when the actual
time worked is less than three hours on such
recall or on each of such recalls.
(v) The provisions of this subclause shall apply
in the case of shift workers who rotate from
one shift to another, as if eight hours were
substituted for ten hours when overtime is
worked—
(aa) for the purpose of changing shift rosters;
or
(bb) where a shift worker does not report for
duty; or
(c) where a shift is worked by arrangement
between the workers themselves.

9.—Meal Money.
A worker required to work overtime for more than two
hours without being notified on the previous day or earlier
that he will be so required to work, shall be provided with
any meal required or paid $3.90 in lieu thereof.
If the amount of overtime required to be worked
necessitates a second or subsequent meal the employer shall,
unless he has previously notified the worker or workers

concerned the day before or earlier that such second or
subsequent meal will also be required, provide such meal or
pay an amount of $2.75 for each second or subsequent meal.
No such payment need be made to workers living in the
same locality as their workshops who can reasonably return
home for such meals.
If a worker in consequence of receiving such notice, has
provided himself with a meal or meals and is not required
to work overtime, or is required to work less overtime than
notified, he shall be paid the amounts above prescribed in
respect of the meals not then required.
10.—Contract of Service.
(1) Except as hereinafter provided the contract of service
shall be by the week and shall be terminated by one week's
notice on either side or by the payment of forfeiture of one
week's pay as the case may be.
(2) During the first month of employment the contract of
service shall be by the day and shall be terminated by one
day's notice on either side, or by the payment or forfeiture
of one day's pay as the case may be.
(3) Nothing herein shall derogate from the employer's
right at Common Law to dismiss a worker without notice
for misconduct or other sufficient cause in which case wages
shall be paid up to the time of dismissal.
11.—Casual Workers.
Any worker engaged for less than one week shall be
deemed to be a casual worker and shall be entitled to be paid
at the rate of twenty per cent in addition to the rates
prescribed by this award.
12.—Mixed Functions.
A worker engaged on duties carrying a higher rate than
his ordinary classification shall be paid the higher rate for
the time he is so engaged but if he is so engaged for more
than two hours of one day or shift he shall be paid the higher
rate for the whole day or shift.
13.—Under-Rate Workers.
(1) Any worker who by reason of old age or infirmity is
unable to earn the minimum wage may be paid such lesser
wage as may from time to time be agreed upon in writing
between the union and the employer.
(2) In the case of no agreement being arrived at, the matter
may be referred to the Board of Reference for determination.
(3) After application has been made to the Board, and
pending the Board's decision, the worker shall be entitled
to work for and be employed at the proposed lesser rate.
14.—Absence Through Sickness.
(1) (a) A worker who is unable to attend or remain at his
place of employment during the ordinary hours of
work by reason of personal ill health or injury
shall be entitled to payment during such absence
in accordance with the following provisions.
(b) Entitlement to payment shall accrue at the rate of
one sixth of a week for each completed month of
service with the employer.
(c) If in the first or successive years of service with
the employer a worker is absent on the ground of
personal ill health or injury for a period longer
than his entitlement to paid sick leave, payment
may be adjusted at the end of that year of service,
or at the time the worker's services terminate. If
before the end of that year of service, to the extent
that the worker has become entitled to further paid
sick leave during that year of service.
(2) The unused portions of the entitlement to paid sick
leave in any one year shall accumulate from year to year and
subject to this clause may be claimed by the worker if the
absence by reason of personal ill health or injury exceeds
the period for which entitlement has accrued during the year
at the time of the absence. Provided that a worker shall not

Ire entitled to claim payment for any period exceeding ten
weeks in any one year of service.
(3) To be entitled to payment in accordance with this
clause the worker shall as soon as reasonably practicable
advise the employer of his inability to attend for work, the
nature of his illness or injury and die estimated duration of
the absence. Provided that such advice, other than in
extraordinary circumstances shall be given to the employer
within 24 hours of the commencement of the absence.
(4) The provisions of this clause do not apply to a worker
who fails to produce a certificate from a medical practitioner
dated at the time of the absence or who fails to supply such
other proof of the illness or injury as the employer may
reasonably require provided that the worker shall not be
required to produce a certificate from a medical practitioner
with respect to absences of two days or less unless after two
such absences in any year of service the employer requests
in writing that the next and subsequent absences in the year
if any, shall be accompanied by such certificate.
(5) (a) Subject to the provisions of this subclause, the
provisions of this clause apply to a worker who
suffers personal ill health or injury during the time
when he is absent on annual leave and a worker
may apply for and the employer shall grant paid
sick leave in place of paid annual leave.
(b) Application for replacement shall be made within
seven days of resuming work and then only if the
worker was confined to his place of residence or
an hospital as a result of his personal ill health or
injury for a period of seven consecutive days or
more and he produces a certificate from a
registered medical practitioner that he was so
confined. Provided that the provisions of this
paragraph do not relieve the worker of the
obligation to advise the employer in accordance
with subclause (3) of this clause if he is unable to
attend for work on the working day next following
his annual leave.
(c) Replacement of paid annual leave by paid sick
leave shall not exceed the period of paid sick leave
to which the worker was entitled at the time he
proceeded on annual leave and shall not be made
with respect to fractions of a day.
(d) Where paid sick leave has been granted by the
employer in accordance with paragraphs (a), (b)
and (c) of this subclause, that portion of the annual
leave equivalent to the paid sick leave is hereby
replaced by the paid sick leave and the replaced
annual leave may be taken at another time
mutually agreed to by the employer and the
worker or, failing agreement, shall be added to the
worker's next period of annual leave or, if
termination occurs before then, be paid for in
accordance with the provisions of Clause 15A—
Annual Leave.
(e) Payment for replaced annual leave shall be at the
rate of wage applicable at the time the leave is
subsequently taken.
(6) Where a business has been transmitted from one
employer to another and the worker's service has been
deemed continuous in accordance with subclause (3) of
clause (2) of the Long Service Leave provisions published
in volume 59 of the Western Australian Industrial Gazette
at pages 1-6, the paid sick leave standing to the credit of the
worker at the date of transmission from service with the
transmittor shall stand to the credit of the worker at the
commencement of service with the transmittee and may be
claimed in accordance with the provisions of this clause.
(7) The provisions of this clause with respect to payment
do not apply to workers who are entitled to payment under
the Workers' Compensation Act nor to workers whose
injury or illness is the result of the worker's own
misconduct.
(8) The provisions of this clause do not apply to casual
workers.
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15.—Public Holidays.
(1) The following days or the days observed in lieu shall,
subject to Clause 8 hereof, be allowed as holidays without
deduction of pay namely—New Year's Day, Australia Day,
Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign's Birthday, Christmas Day and
Boxing Day; provided that another day may be taken as a
holiday by arrangement between the parties in lieu of any
of the days named in the subclause.
(2) When any of the days mentioned in subclause (1)
hereof falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday the holiday shall be
observed on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.
(3) On any public holiday not prescribed as a holiday
under this award, the employer's establishment or place of
business may be closed, in which case a worker need not
present himself for duty and payment may be deducted, but
if work be done ordinary rates of pay shall apply.
(4) Where—
(a) a day is proclaimed as a whole holiday or a
half-holiday under section 7 of the Public and
Bank Holidays Act 1972; and
(b) that proclamation does not apply throughout the
State or to the metropolitan area of the State,
that day shall be a whole public holiday or, as the case may
be, a half holiday for the purposes of this award within the
district or locality specified in the proclamation.
(5) Any worker absenting himself from work without
reasonable cause, proof of which shall lie upon him, on the
whole or any portion of the working day preceding, or on
the whole or any portion of the working day succeeding a
holiday provided for herein, shall not be entitled to payment
for such holiday.
15 A.—Annual Leave.
(1) Except as hereinafter provided, a period of four
consecutive weeks' leave with payment of ordinary wages
as prescribed shall be allowed annually to a worker by his
employer after a period of twelve months' continuous
service with such employer.
(2) (a) A seven day shift worker, i.e., a shift worker who
is rostered to work regularly on Sunday and
holidays shall be allowed one week's leave in
addition to the leave to which he is otherwise
entitled under this clause.
(b) Where a worker with twelve months' continuous
service is engaged for part of a qualifying twelve
monthly period as a seven day shift worker, he
shall be entitled to have the period of annual leave
to which he is otherwise entitled under this clause
increased by one-twelfth of a week for each
completed month he is continuously so engaged.
(3) If any award holiday falls within a worker's period of
annual leave there shall be added to that period one day
being an ordinary working day for each such holiday
observed as aforesaid.
(4) If after one month's continuous service in any
qualifying twelve-monthly period a worker leaves his
employment or his employment is terminated by the
employer through no fault of the worker, the worker shall
be paid one-third of a week's pay at his ordinary rate of wage
in respect of each completed month of continuous service.
(5) Any time in respect of which a worker is absent from
work, except time for which he is entitled to claim sick pay
or time spent on holidays or annual leave as prescribed by
this award, shall not count for the purpose of determining
his right to annual leave.
(6) In the event of a worker being employed by an
employer for portion only of a year he shall only be entitled
subject to subclause (4) of this clause, to such annual leave
on full pay as is proportionate to his length of service during
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that period with such employer, and if such leave is not equal
to the leave given to the other workers he shall not be
entitled to work on pay whilst the other workers of such
employer are on leave on full pay.
(7) In special circumstances and by mutual consent of the
employer, the worker and the union concerned, annual leave
may be taken in not more than two periods.
(8) Notwithstanding the provisions of this clause an
employer who observes a Christmas closedown for the
purpose of granting annual leave may require a worker to
take his annual leave in not more than two periods but
neither of such periods shall be less than one week.
(9) In addition to any payment to which he may be entitled
under subclause (4) of this clause, a worker whose
employment terminates after he has completed a twelve
monthly period and who has not been allowed the leave
prescribed under this award in respect of that qualifying
period shall be given payment in lieu of that leave or in a
case to which subclauses (7) or (8) of this clause applies, in
lieu of so much of that leave as has not been allowed
unless—
(a) he has been justifiably dismissed for misconduct;
and
(b) the misconduct for which he has been dismissed
occurred prior to the completion of that qualifying
period.
(10) The provisions of this clause do not apply to casual
workers.
16.—Extra Rates and Conditions.
(1) Protective equipment; dust glasses, goggles, respirators, rubber gloves, boots or gum boots and other protective
equipment shall be provided where necessary.
(2) Dirty work: workers engaged on cleaning—from the
inside—acid, settling, or agitating tanks, or on work of an
unusually dirty or offensive nature shall be paid 26 cents per
hour extra.
(3) Any dispute under this clause may be referred to the
Board of Reference.
17.—Breakdowns.
The employer shall be entitled to deduct payment for any
day or portion of a day upon which the worker cannot be
usefully employed because of any strike by the union or
unions affiliated with it, or by any other association or union
through the breakdown of the employer's machinery, or any
stoppage of work which the employer cannot reasonably
prevent.
18.—Board of Reference.
(1) The Commission hereby appoints for the purposes of
this award, a Board of Reference consisting of a Chairman
and two other members who shall be appointed pursuant to
Regulation 52 of the Industrial Arbitration Act (Western
Australian Industrial Commission) Regulations, 1974.
(2) The Board of Reference is hereby assigned the
function of allowing, approving, fixing, determining or
dealing with any matter of difference between the parties in
relation to any matter which, under this award, may be
allowed, approved, fixed, determined or dealt with by a
Board of Reference.
19.—Record.
(1) The employer shall keep records showing—
(a) the name of each worker;
(b) the nature of his work;
(c) the starting and finishing times on each day;
(d) the total hours worked;
(e) the wages and overtime paid.
(2) Each worker shall be required to sign for the receipt
of his wages.
(3) The time and wages record shall be open for
inspection by a duly accredited official of the union during
the usual office hours, at the employer's office or other
convenient place and he shall be allowed to take extracts

74 W.A.I.G.
therefrom. Provided that if for any reason the record be not
available when the official calls to inspect it, it shall be made
available for inspection within twelve hours at the employer's office or other convenient place.
20.—Maximum Rate.
Notwithstanding anything contained in this award to the
contrary no time of duty whatsoever shall be required to be
paid for at more than double time and a half.
21.—Wages.
(1) The minimum weekly rates of wage payable to
employees covered by this award shall be—
$ per
Week
(a) General Hand:
First Year
298.10
Thereafter
301.80
(b) Plant Operators:
First Year
298.10
Thereafter
301.80
(c) Mobile Plant Operator:
311.10
(d) Senior Plant Operator:
317.10
(e) Leading Hand Plant Operator:
329.60
(f) Senior Leading Hand:
343.80
22.—Long Service Leave.
1.—Right to Leave.
A worker shall, as herein provided, be entitled to leave
with pay in respect of long service.
2.—Long Service.
(1) The long service which shall entitle a worker to such
leave shall, subject as herein provided, be continuous service
with one and the same employer.
(2) Such service shall include service prior to the first day
of April, 1958, if it continued until such time but only to the
extent of the last twenty completed years of continuous
service.
(3) (a) Where a business has, whether before or after the
coming into operation hereof, been transmitted
from an employer (herein called "the transmittor") to another employer (herein called "the
transmittee") and a worker who at the time of
such transmission was an employee of the
transmittor in that business becomes an employee
of the transmittee—the period of the continuous
service which the worker has had the transmittor
(including any such service with any prior
transmittor) shall be deemed to be service of the
worker with the transmittee.
(b) In this subclause "transmission" includes transfer, conveyance, assignment or succession
whether voluntary or by agreement or by operation of law and "transmitted" has a corresponding
meaning.
(4) Where, over a continuous period, a worker has been
employed by two or more companies each of which is
related company within the meaning of Section 6 of the
Companies Act 1961 the period of the continuous service
which the worker has had with each of those companies shall
be deemed to be service of the worker with the company by
whom he is last employed.
(Section 6 reads)—
"6. (1) For the purposes of this Act, a corporation
shall, subject to the provisions of subsection
(3) of this section, be deemed to be a
subsidiary of another corporation, if,
(a) that other corporation—
(i) controls the composition of the
board of directors of the first
mentioned corporation;
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(ii) controls more than half of the
voting power in the first mentioned
corporation; or
(iii) holds more than half of the issued
share capital of the first mentioned
corporation excluding any part
thereof which carries no right to
participate beyond a specified
amount in a distribution of either
profits or capital); or
(b) the first mentioned corporation is a
subsidiary of any corporation which is
that other corporation's subsidiary.
(2) For the purpose of subsection (1) of this section,
the composition of a corporation's board of
directors shall be deemed to be controlled by
another corporation if that other corporation by the
exercise of some power exercisable by it without
the consent or concurrence of any other person can
appoint or remove all or a majority of the
directors; and for the purposes of this provision
that other corporation shall be deemed to have
power to make such an appointment if—
(a) a person cannot be appointed as a director
without the exercise in his favour by that
other corporation of such a power; or
(b) a person's appointment as a director follows
necessarily from his being a director or other
officer of that other corporation.
(3) In determining whether one corporation is a
subsidiary of another corporation—
(a) any shares held or power exercisable by that
other corporation in a fiduciary capacity shall
be treated as not held or exercisable by it;
(b) subject to paragraphs (c) and (d) of this
subsection, any shares held or power exercisable—
(i) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or
(ii) by, or by a nominee for, a subsidiary of
that other corporation, not being a
subsidiary which is concerned only in a
fiduciary capacity;
shall be treated as held or exercisable by that
other corporation;
(c) any shares held or power exercisable by any
person by virtue of the provisions of any
debentures of the first-mentioned corporation
or of a trust deed for securing any issue of
such debentures shall be disregarded; and
(d) any shares held or power exercisable by, or
by a nominee for, that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection) shall be treated as not held or exercisable by that other corporation if the ordinary
business of that other corporation or its
subsidiary, as the case may be, includes the
lending of money and the shares are held or
power is so exercisable by way of security
only for the purposes of a transaction entered
into in the ordinary course of that business.
(4) A reference in this Act to the holding company of
a company or other corporation shall be read as
a reference to a corporation of which that
last-mentioned company or corporation is a
subsidiary.
(5) Where a corporation—
(a) is the holding company of another corporation;
(b) is a subsidiary of another corporation;
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(c) is a subsidiary of the holding company of
another corporation, that first-mentioned corporation and that other corporation shall for
the purposes of this Act be deemed to be
related to each other."
(5) Such service shall include—
(a) any period of absence from duty on any annual
leave or long service leave;
(b) any period of absence from duty necessitated by
sickness of or injury to the worker but only to the
extent of fifteen working days in any year of his
employment;
(c) any period following any termination of the
employment by the employer if such termination
has been made merely with the intention of
avoiding obligations hereunder in respect of long
service leave or obligations under any award in
respect of annual leave;
(d) any period during which the service of the worker
was or is interrupted by service—
(i) as a member of the Naval, Military or Air
forces of the Commonwealth of Australia
other than as a member of the British
Commonwealth Occupation Forces in Japan
and other than as a member of the Permanent
Forces of the Commonwealth of Australia
except in the circumstances referred to in
section 31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after 26th
June, 1950;
(ii) as a member of the Civil Construction Corps
established under the National Security Act
1939-1946;
(iii) in any of the Armed Forces under the
National Service Act 1951 (as amended).
Provided that the worker as soon as reasonably practicable on the completion of any such service resumed or
resumes employment with the employer by whom he was
employed immediately before the commencement of such
service.
(6) Service shall be deemed to be continuous notwithstanding—
(a) the transmission of a business as referred to in
paragraph (3) of this subclause;
(b) the employment with related companies as referred to in paragraph (4) of this subclause;
(c) any interruption of a class referred to in paragraph
(5) of this subclause;
(d) any absence from duty authorised by the employer;
(e) any standing-down of a worker in accordance with
the provisions of an award, industrial agreement,
order or determination under either Commonwealth or State law;
(f) any absence from duty arising directly or indirectly from an industrial dispute if the worker
returns to work in accordance with the terms of
settlement of the dispute;
(g) any termination of the employment by the
employer on any ground other than slackness of
trade if the worker be re-employed by the same
employer within a period not exceeding two
months from the date of such termination;
(h) any termination of the employment by the
employer on the ground of slackness of trade if the
worker is re-employed by the same employer
within a period not exceeding six months from the
date of such termination;
(i) any reasonable absence of the worker on legitimate union business in respect of which he has
requested and been refused leave;
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(j) any absence from duty after the coming into
operation of this clause by reason of any cause not
specified in this clause unless the employer,
during the absence or within fourteen days of the
termination of the absence notifies the worker in
writing that such absence will be regarded as
having broken the continuity of service, which
notice may be given by delivery to the worker
personally or by posting it by registered mail to
his last recorded address, in which case it shall be
deemed to have reached him in due course of post.
Provided that the period of absence from duty or the
period of any interruption referred to in placita (d) to (j)
inclusive of this paragraph shall not (except as set out in
paragraph (5) of this subclause) count as service.
3.—Period of Leave.
(1) The leave to which a worker shall be entitled or
deemed to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of
this subclause :—
Where a worker has completed at least fifteen years'
service the amount of leave shall be—
(a) in respect of fifteen years' service so completed—
thirteen weeks' leave;
(b) in respect of each ten years' service completed
after such fifteen years—eight and two-thirds
weeks' leave;
(c) on the termination of the worker's employment—
(i) by his death;
(ii) in any circumstances otherwise than by his
employer for serious misconduct;
in respect of the number of years' service with the
employer completed since he last became entitled
to an amount of long service leave, a proportionate
amount on the basis of thirteen weeks for fifteen
years' service.
(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least ten years'
service but less than fifteen years' service since its
commencement and his employment is terminated—
(i) by his death; or
(ii) in any circumstances, otherwise than by his
employer for serious misconduct;
the amount of the leave shall be such proportion of thirteen
weeks' leave as the number of completed years of such
service bears to fifteen years.
(4) In the casesto which paragraphs (2)(c) and (3) of this
subclause apply the worker shall be deemed to have been
entitled to and to have commenced leave immediately prior
to such termination.
(5) A worker whose service with an employer commenced
before 1st October, 1964, and whose service would entitle
him to long service leave under this clause shall be entitled
to leave calculated on the following basis:—
(a) For each completed year of service commencing
before the 1st October, 1964, an amount of leave
calculated on the basis of thirteen weeks' leave for
twenty years' service; and
(b) for each completed year of service commencing
on or after the 1st October, 1964, an amount of
leave calculated on the basis of thirteen weeks'
leave for fifteen years' service.
Provided that such worker shall not be entitled to long
service leave until his completed years of service entitle him
to the amount of long service leave prescribed in either
paragraph (2)(a) or paragraph (2)(b) of this subclause as the
case may be.
(6) A worker to whom paragraphs (2)(c) and (3) of this
subclause apply whose service with an employer commenced before 1st October, 1964, shall be entitled to an
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amount of long service leave calculated on the following
basis:—
(a) For each completed year of service commencing
before the 1st October, 1964, an amount of leave
calculated on the basis of thirteen weeks' leave for
twenty years' service; and
(b) for each completed year of service commencing
on or after 1st October, 1964, an amount of leave
calculated on the basis of thirteen weeks' leave for
fifteen years' service.
4.—Payment for Period of Leave.
(1) A worker shall, subject to paragraph (3) of this
subclause, be entitled to be paid for each week of leave to
which he has become entitled or is deemed to have become
entitled the rate of pay applicable to him at the date he
commences such leave.
(2) Such rate of pay shall be the rate applicable to him
for the standard weekly hours which are prescribed by this
award (or agreement), but in the case of casuals and
part-time workers shall be the rate for the number of hours
usually worked up to but not exceeding the prescribed
standard.
(3) Where by agreement between the employer and the
worker the commencement of the leave to which the worker
is entitled or any portion thereof is postponed to meet the
convenience of the worker, the rate of payment for such
leave shall be at the rate of pay applicable to him at the date
of accrual, or, if so agreed, at the rate of pay applicable at
the date he commences such leave.
(4) The rate of pay—
(a) shall include any deductions from wages for board
and/or lodging or the like which is not provided
and taken during the period of leave;
(b) shall not include shift premiums, overtime, penalty rates, special rates, disability allowances,
fares and travelling allowances or the like.
(5) In the case of workers employed on piece or bonus
work or any other system of payment by results the rate of
pay shall be calculated by averaging the worker's rate of pay
for each week over the previous three monthly period.
5.—Taking Leave.
(1) In a case to which placita (a) and (b) of paragraph (2)
of subclause (3) apply:—
(a) Leave shall be granted and taken as soon as
reasonably practicable after the right thereto
accrues due or at such time or times as may be
agreed between the employer and the worker or
in the absence of such agreement at such time or
times as may be determined by the Special Board
of Reference having regard to the needs of the
employer's establishment and the workers' circumstances.
(b) Except where the time for taking leave is agreed
to by the employer and the worker or determined
the Special Board of Reference the employer shall
give to a worker at least one month's notice of the
date from which his leave is to be taken.
(c) Leave may be granted and taken in one continuous
period or if the employer and the worker so agree
in not more than three separate periods in respect
of the first thirteen weeks' entitlement and in not
more than two separate periods in respect of any
subsequent period of entitlement.
(d) Any leave shall be inclusive of any public
holidays specified in this award (or agreement)
occurring during the period when the leave is
taken but shall not be inclusive of any annual
leave.
(e) Payment shall be made in one of the following
ways:—
(i) In full before the worker goes on leave;
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(ii) at the same time as his wages would have
been paid to him if the worker had remained
at work, in which case payment shall, if the
worker in writing so requires, be made by
cheque posted to an address specified by the
worker; or
(iii) in any other way agreed between the employer and the worker.
(f) No worker shall, during any period when he is on
leave, engage in any employment for hire or
reward in substitution for the employment from
which he is on leave, and if a worker breaches this
provision he shall thereupon forfeit his right to
leave hereunder in respect of the unexpired period
of leave upon which he has entered, and the
employer shall be entitled to withhold any further
payment in respect of the period and to reclaim
any payments already made on account of such
period of leave.
(2) In the case to which paragraph (2)(c) or paragraph (3)
of subclause (3) applies and in any case in which the
employment of the worker who has become entitled to leave
hereunder is terminated before such leave is taken or fully
taken the employer shall, upon tennination of his employment otherwise than by death pay to the worker, and upon
termination of employment by death pay to the personal
representative of the worker upon request by the personal
representative, a sum equivalent to the amount which would
have been payable in respect of the period of leave to which
he is entitled or deemed to have been entitled and which
would have been taken but for such termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.
6.—Granting Leave in Advance and Benefits to be Brought
into Account.
(1) Any employer may by agreement with a worker allow
leave to such a worker before the right thereto has accrued
due, but where leave is taken in such case the worker shall
not become entitled to any further leave hereunder in respect
of any period until after the expiration of the period in
respect of which such leave had been taken before it accrued
due.
(2) Where leave has been granted to a worker pursuant
to the preceding paragraph before the right thereto has
accrued due, and the employment subsequently is terminated, the employer may deduct from whatever remuneration is payable upon the termination of the employment such
amount as represents payment for any period for which the
worker has been granted long service leave to which he was
not at the date of termination of his employment or prior
thereto entitled.
(3) Any leave in the nature of long service leave or
payment in lieu thereof under a State Law or a long service
leave scheme not under the provisions hereof granted to a
worker by his employer in respect of any period of service
with the employer shall be taken into account whether the
same is granted before or after the coming into operation
hereof and shall be deemed to have been leave taken and
granted hereunder in the case of leave with pay to the extent
of the period of such leave and in the case of payment in
lieu thereof to the extent of a period of leave with pay
equivalent thereof of the entitlement of the worker hereunder.
7.—Records to be Kept.
(1) Each employer shall, during the employment and for
a period of twelve months thereafter, or in the case of
termination by death of the worker for a period of three years
thereafter, keep a record from which can be readily
ascertained the name of each worker, and his occupation, the
date of the commencement of his employment and his
entitlement to long service leave and any leave which may
have been granted to him or in respect of which payment
may have been made hereunder.
(2) Such record shall be open for inspection in the manner
and circumstances prescribed by this award (or agreement)
with respect to the time and wages record.
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8.—Special Board of Reference.
(1) There shall be constituted a Special Board of
Reference for the purpose hereof to which all disputes and
matters arising hereunder shall be referred and the Board
shall determine all such disputes and matters.
(2) There shall be assigned to such Board the functions
of—
(a) the settlement of disputes of any matters arising
hereunder;
(b) the determination of such matters as are specifically assigned to it hereunder.
(3) The Board of Reference shall consist of one
representative or substitute therefore nominated from time
to time by the Confederation of Western Australian Industry
(Incorporated) and one representative or substitute nominated from time to time by the Trades and Labor Council
of Western Australia together with a chairman to be
mutually agreed upon by the organisations named in this
paragraph.
9.—State Law.
(1) The provisions of any State Law to the extent to which
they have before the coming into operation hereof confeired
an accrued right on a worker to be granted a period of long
service leave in respect of a completed period of fifteen or
more years' service or employment or an accrued right on
a worker or his personal representative to payment in respect
of long service leave shall not be affected hereby and shall
not be deemed to be inconsistent with the provisions hereof.
(2) The entitlement of any such worker to leave in respect
of a period of service with the employer completed after the
period in respect of which the long service leave referred to
in paragraph (1) of this subclause accrued due shall be in
accordance herewith.
(3) Subject to paragraphs (1) and (2) of this subclause, the
entitlement to leave hereunder shall be in substitution for
and satisfaction of any long service leave to which the
worker may be entitled in respect of employment of the
worker by the employer.
(4) An employer who under any State Law with regard
to long service leave is exempted from the provisions of that
law as at the first day of April, 1958, shall in respect of the
workers covered by such exemptions be exempt from the
provisions hereof.
10.—^Exemptions.
The Special Board of Reference may subject to such
conditions as it thinks fit exempt any employer from the
provisions hereof in respect of its employees where there is
an existing or prospective long service scheme which, in its
opinion, is, viewed as a whole, more favourable for the
whole of the employees of that employer than the provision
hereof.
23.—Preference to Unionists.
Deleted by section 88 (3) of the Acts Amendment and
Repeal (Industrial Relations) Act (No.2) 1984.
24.—Right of Entry.
(1) On notifying the employer or his representative an
accredited representative of the union shall be permitted to
interview a worker during the recognised meal hour on the
business premises of the employer at the place at which the
meal is taken but this permission shall not be exercised
without the consent of the employer more than once in any
one week.
(2) In the case of a disagreement existing or anticipated
concerning any of the provisions of this award, an accredited
representative of the union, on notifying the employer or his
representative, shall be permitted to enter die business
premises of the employer to view the work the subject of
any such disagreement but shall not interfere in any way
with the carrying out of such work.
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25.—Maternity Leave.
(1) Eligibility for Maternity Leave.
A worker who becomes pregnant shall, upon production
to her employer of a certificate from a duly qualified medical
practitioner stating the presumed date of her confinement,
be entided to maternity leave provided that she has had not
less than 12 months' continuous service with that employer
immediately preceding the date upon which she proceeds
upon such leave.
For the purposes of this clause:
(a) A worker shall include a part-time worker but
shall not include a worker engaged upon casual or
seasonal work.
(b) Maternity leave shall mean unpaid maternity
leave.
(2) Period of Leave and Commencement of Leave.
(a) Subject to subclauses (3) and (6) hereof, the period
of maternity leave shall be for an unbroken period
of from twelve to 52 weeks and shall include a
period of six weeks' compulsory leave to be taken
immediately before the presumed date of confinement and a period of six weeks' compulsory leave
to be taken immediately following confinement.
(b) A worker shall, not less than 10 weeks prior to the
presumed date of confinement, give notice in
writing to her employer stating the presumed date
of confinement.
(c) A worker shall give not less than four weeks'
notice in writing to her employer of the date upon
which she proposes to commence maternity leave,
stating the period of leave to be taken.
(d) A worker shall not be in breach of this order as
a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the
confinement occurring earlier than the presumed
date.
(3) Transfer to a Safe-Job.
Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the worker
make it inadvisable for the worker to continue at her present
work, the worker shall, if the employer deems it practicable,
be transferred to a safe job at the rate and on the conditions
attaching to that job until the commencement of maternity
leave.
If the transfer to a safe job is not practicable, the worker
may, or the employer may require the worker to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (7), (8), (9) and (10)
hereof.
(4) Variation of Period of Maternity Leave.
(a) Provided the addition does not extend the maternity leave beyond 52 weeks, the period may be
lengthened once only, save with the agreement of
the employer, by the worker giving not less than
14 days' notice in writing stating the period by
which the leave is to be lengthened.
(b) The period of leave may, with the consent of the
employer, be shortened by the worker giving not
less than 14 days' notice in writing stating the
period by which the leave is to be shortened.
(5) Cancellation of Maternity Leave.
(a) Maternity leave, applied for but not commenced,
shall be cancelled when the pregnancy of a worker
terminates other than by the birth of a living child.
(b) Where the pregnancy of a worker then on
maternity leave terminates other than by the birth
of a living child, it shall be right of the worker to
resume work at a time nominated by the employer
which shall not exceed four weeks from the date

of notice in writing by the worker to the employer
that she desires to resume work.
(6) Special Maternity Leave and Sick Leave.
(a) Where the pregnancy of a worker not then on
maternity leave terminates after 28 weeks other
than by the birth of a living child then—
(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity
leave) as a duly qualified medical practitioner certifies as necessary before her return to
work, or
(ii) for illness other than the normal consequences of confinement she shall be entitled,
either in lieu of or in addition to special
maternity leave, to such paid sick leave as to
which she is then entitled and which a duly
qualified medical practitioner certifies as
necessary before her return to work.
(b) Where a worker not then on maternity leave
suffers illness related to her pregnancy, she may
take such paid sick leave as to which she is then
entitled and such further unpaid leave (to be
known as special maternity leave) as a duly
qualified medical practitioner certifies as necessary before her return to work, provided that the
aggregate of paid sick leave, special maternity
leave and maternity leave shall not exceed 52
weeks.
(c) For the purposes of subclauses (7), (8) and (9)
hereof, maternity leave shall include special
maternity leave.
(d) A worker returning to work after the completion
of a period of leave taken pursuant to this
subclause shall be entitled to the position which
she held immediately before proceeding on such
leave or, in the case of a worker who was
transferred to a safe job pursuant to subclause (3),
to the position she held immediately before such
transfer.
Where such position no longer exists but there are
other positions available, for which the worker is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.
(7) Maternity Leave and Other Leave Entitlements.
Provided the aggregate of leave including leave taken
pursuant to subclauses (3) and (6) hereof does not exceed
52 weeks:
(a) A worker may, in lieu of or in conjunction with
maternity leave, take any annual leave or long
service leave or any part thereof to which she is
then entitled.
(b) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service
leave), shall not be available to a worker during
her absence on maternity leave.
(8) Effect of Maternity Leave on Employment.
Notwithstanding any award or other provision to the
contrary, absence on maternity leave shall not break the
continuity of service of a worker but shall not be taken into
account in calculating the period of service for any purpose
of the award.
(9) Termination of Employment.
(a) A worker on maternity leave may terminate her
employment at any time during the period of leave
by notice given in accordance with this award.
(b) An employer shall not terminate the employment
of a worker on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the
rights of an employer in relation to termination of
employment are not hereby affected.

(10) Return to Work After Maternity Leave.
(a) A worker shall confirm her intention of returning
to her work by notice in writing to the employer
given not less than four weeks prior to the
expiration of her period of maternity leave.
(b) A worker, upon the expiration of the notice
required by paragraph (a) hereof, shall be entitled
to the position which she held immediately before
proceeding on maternity leave or, in the case of
a worker who was transferred to a safe job
pursuant to subclause (3), to the position which
she held immediately before such transfer. Where
such position no longer exists but there are other
positions available for which the worker is
qualified and the duties of which she is capable
of performing, she shall be entitled to a position
as nearly comparable in status and salary or wage
to that of her former position.
(11) Replacement Workers.
(a) A replacement worker is a worker specifically
engaged as a result of a worker proceeding on
maternity leave.
(b) Before an employer engages a replacement worker
under this subclause, the employer shall inform
that person of the temporary nature of the
employment and of the rights of the worker who
is being replaced.
(c) Before an employer engages a person to replace
a worker temporarily promoted or transferred in
order to replace a worker exercising her rights
under this clause, the employer shall inform that
person of the temporary nature of the promotion
or transfer and of the rights of the worker who is
being replaced.
(d) Provided that nothing in this subclause shall be
construed as requiring an employer to engage a
replacement worker.
(e) A replacement worker shall not be entitled to any
of the rights conferred by this clause except where
her employment continues beyond the twelve
months qualifying period.
26.—Named Parties.
The Federated Miscellaneous Workers' Union of Australia, W.A. Branch
SCM Chemicals

WESTERN AUSTRALIAN STATE PUBLIC
HOSPITALS, MEDICAL PRACTITIONERS'
AWARD 1987
PSA A 19 of 1986.
PURSUANT to section 93(6) of the Industrial Relations Act
1979 the following award has been consolidated and is
published hereunder for general information.
Dated at Perth this 28th day of July, 1994.
J. CARRIGG,
Registrar.

WESTERN AUSTRALIAN STATE PUBLIC HOSPITALS, MEDICAL PRACTITIONERS' AWARD 1987.
1.—Title.
This Award shall be known as the Western Australian
State Public Hospitals, Medical Practitioners' Award 1987.
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1A.—State Wage Principles December 1993.
It is a condition of this award/industrial agreement that
any variation to its terms on or from the 24th day of
December, 1993, including the Arbitrated Safety Net
Adjustment of up to $8.00 per week, shall not be made
except in compliance with the Principles set down by the
Commission in the Reasons for Decision in Matter No. 1457
of 1993.
2.—Scope.
(1) Subject to subclause (2), this Award shall operate
throughout the State of Western Australia and shall apply
to all medical practitioners employed in any public hospital
that is conducted or managed by a Board constituted under
the Hospitals Act 1927 as amended.
(2) This Award shall not apply to:
(a) Perth Dental Hospital nor any public hospital that
is a nursing home as defined under the Hospitals
Act 1927 as amended.
(b) Medical Superintendents.
(c) Medical officers covered by the provisions of the
Western Australian Metropolitan Tbaching Hospitals Salaries and Conditions of Service Award
1986, Medical Officers.
(d) Any medical practitioner engaged as an independent contractor.
3.—Arrangement.
1. Tide
1 A. State Wage Principles December 1993
2. Scope
3. Arrangement
4. Definitions
5. Appointment of Medical Practitioners and Annual
Increments
6. Contract of Service
7. Salaries and Salary Ranges
8. Annual Leave
9. Public Holidays
10. Sick Leave
11. Long Service Leave
12. Maternity Leave
13. Short Leave
14. Special Leave
15. Private Practice—Full Time Medical Practitioners
16. Sessional Medical Practitioners
17. On Call and Call Back
18. Shift and Weekend Work—Full Time Medical
Practitionere
19. District Allowance
19A. Claims for Payment of Award Entitlements
19B. Introduction of Change
19C. Dispute Settling Procedures
19D. Award Modernisation
19E. Establishment of Consultative Mechanisms
20. Board of Reference
21. No Reduction
22. Tbrm of Award
Schedule A—Schedule of Agreement
Schedule B—Named Parties
4.—Definitions.
"Appointments Committee" means—
the Committee established by the Employer for the
purpose of making recommendations to the Employer on
the eligibility for appointment of medical practitioners.
"Association" means—
the Western Australian Branch of the Australian
Medical Association Incorporated.
"Clinical Assistant" means—
a medical practitioner, other than an Honorary Practitioner, appointed on an unremunerated basis.
"Eligible Person" means—
a person defined as such by the Health Insurance Act
1973 as amended.
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"Employer" means—
any public hospital that is conducted or managed by a
Board constituted under the Hospitals Act 1927 as
amended with the exception of Perth Dental Hospital
and any public hospital that is a nursing home as
defined under the said Act.
"General Practitioner" means—
a registered medical practitioner other than a specialist.
"Honorary Medical Practitioner" means—
a medical practitioner who has elected in writing to
provide services to public patients on an unremunerated
basis and who has the same rights and privileges as
apply to medical practitioners generally.
"Medical Advisory Committee" means—
the Committee established by the Employer in Non
Teaching Hospitals to advise on all medical matters
affecting patient care and on any other matters referred
to it for advice.
"Medical Practitioner" means—
a medical practitioner as defined under the Medical Act
1894 as amended from time to time.
"Minister" means—
the Minister for Health in the State of Western
Australia.
"Non Teaching Hospital" means—
a public hospital other than a declared Tbaching
Hospital.
"Private Patient" means—
in relation to a hospital, an inpatient of the hospital who
is not a patient for whom the hospital has accepted
responsibility to provide medical services. A private
patient elects to accept responsibility to pay for medical
care and the provision of hospital services.
"Public Patient" means—
in relation to a hospital, an eligible person who is an
inpatient in respect of whom the hospital provides
comprehensive care, including medical, nursing and
diagnostic services and, if they are available at the
hospital, dental and paramedical services, by means of
its own staff or by other agreed arrangements.
"Outpatient Service" means—
in relation to a hospital, a health service or procedure
provided by the hospital to an eligible person other than
an inpatient of the hospital.
"Specialist" means—
a registered medical practitioner who holds the
appropriate higher qualification of a University or
College in a specialty approved by the Employer.
"Tbaching Hospital" means—
any public hospital declared by the Minister to be a
Tbaching Hospital pursuant to die provisions of
subsection 4 of Section 3 of the Hospitals Act 1927 as
amended. This includes:
Royal Perth Hospital
Sir Charles Gairdner Hospital
Fremantle Hospital
Princess Margaret Hospital
King Edward Memorial Hospital
5.—^Appointment of Medical Practitioners and Annual
Increments
(1) All appointments of medical practitioners shall be
made by the Employer on the recommendation of the
properly constituted appointments committee of that hospital after vacancies have been advertised.
(a) Provided that in respect of Tbaching Hospitals:
(i) appointments for short term periods not
exceeding six months to relieving or casual
vacancies may be made by the Employer
without advertisement;
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(ii) appointments for periods not exceeding two
years for specific purposes may be made by
the Employer on the recommendation of the
Medical Advisory Committee or other appropriate committee. Specific purposes would
include relief for medical practitioners on
extended leave, engagement for special research projects of limited duration and the
establishment of new units which may not
become permanent features, and for any
other purposes deemed prudent by the Employer and approved by the Minister.
(b) Provided that in respect to Non Tfeaching Hospitals:
(i) appointments for short term periods not
exceeding six months for specific purposes
may be made by the Employer. Specific
purposes would include relief for medical
practitioners on extended leave, engagement
for research projects of limited duration, the
establishment of new units which may not
become permanent features and clinical work
of a limited duration. The Medical Advisory
Committee will be informed of such appointments.
(2) A medical practitioner shall be appointed by the
Employer at a salary within the range for Specialist Level
1 on the basis of years of experience gained in a recognised
specialist appointment in Western Australia or in a specialist
appointment elsewhere which is recognised by die Employer.
(3) A medical practitioner shall be appointed as a Senior
Specialist, Level 2 where the medical practitioner has
practised the specialty for a minimum of eight years in a
recognised specialist appointment in Western Australia or
in a specialist appointment elsewhere which is recognised
by the Employer.
(4) Subject to subclause (1) of Clause 7 and to good
conduct, diligence and efficiency, a medical practitioner
shall proceed from the point of entry in the salary range to
the maximum of the salary range by annual increments
according to the increments of such salary range.
(5) Notwithstanding the provisions of subclauses (2), (3)
and (4) of this clause medical practitioners employed north
of 26 degrees South Latitude shall be appointed by the
Employer at a salary within the ranges set out under
subclause (1) of Clause 7.—Salaries and Salary Ranges in
accordance with the Schedule of Agreement annexed to this
Award. Progression through the ranges shall be in accordance with the Schedule of Agreement annexed to this
Award.
(6) Notwithstanding the provisions of this Award, an
Employer may appoint a medical practitioner who elects in
writing to be appointed as an honorary medical practitioner.
6.—Contract of Service.
(1) The contract of service shall be between the medical
practitioner and the Employer and may be terminated by hot
less than three months' notice on either side given in writing
on any day or by the payment or forfeiture as the case may
be of three months' salary. Provided that a lesser period of
notice may be given subject to agreement between the
medical practitioner and the Employer.
Provided further that a medical practitioner shall be
appointed subject to a probationary period of six months. In
the case of a full time medical practitioner the Employer
may extend the period of probation for a further period of
up to six months. During the period of probation either party
may give four weeks notice or such lesser period as is agreed
between the medical practitioner and the Employer.
(2) A medical practitioner appointed on a sessional basis
shall be appointed for a term of 5 years. Any subsequent
re-appointment will be made by the employer on the
recommendation of the properly constituted appointments
committee and shall be for a term of 5 years. Where the
medical practitioner is appointed for a consecutive term the
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probationary period referred to in subclause (1) of this clause
shall not apply. Provided that this subclause shall not apply
to any medical practitioner appointed prior to the date of this
Award.
(3) A medical practitioner having attained the age of fifty
five years shall be entitled to retire from the employ of the
hospital. Provided that if a medical practitioner continues in
the hospital after attaining the age of sixty years, the medical
practitioner may at any time before attaining the age of sixty
five years be called upon by the Employer to retire from the
employ of the hospital and every such medical practitioner
so called upon to retire shall retire accordingly. Every
medical practitioner shall retire on attaining the age of sixty
five years provided that the Minister for Industrial Relations
may, in special circumstances upon the recommendation of
the Medical Advisory Committee, appoint a medical
practitioner for further period/s beyond sixty five years, such
appointments to be reviewed on a twelve monthly basis.
. (4) Notwithstanding the provisions of subclauses (1), (2)
and (3) of this Clause, the Employer may at any time,
without prior notice, dismiss the medical practitioner for
refusal or neglect to obey lawful orders or for serious
misconduct.
(5) A termination or dismissal made in accordance with
subclause (1) or subclause (4) shall be subject to enquiry by
the Board of Reference provided the medical practitioner
makes application for such enquiry within one month of the
operative date of the termination or dismissal.
7.—Salaries and Salary Ranges.
(1) Salaries or salary ranges applicable to medical
practitioners covered by this Award shall be:
(a) Full Time Medical Practitioners
(i) Medical Specialists
$ per
annum
Specialists, Level 1
Point 1
68,242
Point 2 71,345
Point 3
74,457
Point 4 77,582
Point 5
81,523
Point 6
83,646
Senior Specialists,
Point 1
85,769
Level 2
Point 2 90,400
(ii) General Practitioners
Point 1
68,242
Point 2 71,345
Point 3
74,457
An Assistant Medical Superintendent shall be appointed
within the Specialist, Level 1 range provided that an
Assistant Medical Superintendent who does not possess a
recognised qualification of a University or College shall not
progress beyond Point 3 in that range.
A Deputy Medical Superintendent shall be appointed
within the Specialist, Level 1 and Senior Specialist, Level
2 ranges at not less than Specialist, Level 1, Point 5,
provided that a Deputy Medical Superintendent who does
not possess a recognised higher qualification of a University
or College shall not progress beyond Specialist, Level 1,
Point 6.
(b) Sessional Appointees
(i) Medical Specialists
$ per
session
Specialist, Level 1
Point 1
170.84
Point 2
178.64
Point 3
186.39
Point 4
194.19
Point 5
204.05
Point 6 209.37
Senior Specialist,
Point 1
214.67
Level 2
Point 2 226.24
(ii) General Practitioners
Point 1
170.84
Point 2
178.64
Point 3
186.39
(2) A Medical Practitioner, other than a Radiologist who
is remunerated in accordance with Clause 16(10)(h) who is
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required to perform administrative duties appropriate to a
Head of Department in a hospital, shall be paid an allowance
calculated in accordance with the following formula:
No. of Staff Under Direct Super$ per
vision and control
annum
0— 4
nil
5— 9
1,155
10—20
2,310
Over 20
3,466
(3) The rates expressed in this Clause shall be varied to
the extent necessary to give effect to any decision of the
Western Australian Industrial Relations Commission in a
State Wage Case made during the currency of the Award and
expressed to be on general economic grounds and which has
general application.
(4) It is a term of this Award that the Association
undertakes for the duration of the Principles determined by
the Commission in Court Session in Application No. 704 of
1991 not to pursue any extra claims, award or over award
except when consistent with the State Wage principles.
8.—Annual Leave.
(1) (a) Except as provided in paragraph (b), medical
practitioners employed on a full-time basis shall be entitled
to four weeks' annual leave on full pay at the completion
of 52 weeks' continuous service.
(b) Medical practitioners who are rostered to work their
ordinary hours on Sundays and/or public holidays during a
qualifying period of employment for annual leave shall be
entitled to receive additional annual leave as follows—
(i) If 35 ordinary shifts on such days have been
worked—one week.
(ii) If less than 35 ordinary shifts on such days have
been worked the medical practitioner shall be
entitled to have one additional day's leave for each
seven ordinary shifts so worked, provided that the
maximum additional leave shall not exceed five
working days.
(c) A medical practitioner who during a qualifying period
towards an entitlement of annual leave was employed
continuously on both a full-time and sessional basis or a
sessional basis only may elect to take a lesser period of
annual leave calculated by converting the sessional service
to equivalent full-time service.
(2) A medical practitioner may take annual leave during
the period in which it accrues, but the time during which the
leave may be taken is subject to the approval of the
employer. All annual leave taken shall be at the rate of salary
applicable at the time of taking such leave.
(3) When the convenience of the hospital is served the
employer may approve the deferment of the commencing
date for taking annual leave, but such approval shall only
remain in force for one year.
The employer may renew the approval referred to
immediately above for a further period of a year or further
periods of a year but so that a medical practitioner does not
at any time accumulate more than three years' entitlement.
Where the convenience of the employer is served the
employer may approve the deferment of the commencement
date for taking annual leave so that a medical practitioner
accumulates more than three years' entitlement, subject to
any condition which the employer may determine.
When a medical practitioner who has received approval
to defer the commencement date for taking annual leave
under this subclause next proceeds on annual leave, the
annual leave first accrued shall be the first leave taken.
(4) Notwithstanding the provisions of this clause, the
employer may direct a medical practitioner to take accrued
annual leave and may determine the date on which such
leave shall commence.
(5) Medical practitioners upon request shall receive their
ordinary pay and any allowances due to them for the period
of their annual leave prior to going on such annual leave.

74 W.A.I.G.

(6) (a) If after four weeks' continuous service in any
qualifying 52 week period, a medical practitioner lawfully
terminates service, or employment is terminated by the
employer through no fault of the medical practitioner, the
medical practitioner shall be paid one-fifty-second of the
entitlement to annual leave in respect of each completed
week of continuous service in that qualifying period.
(b) If the services of a medical practitioner terminate and
the medical practitioner has taken a period of annual leave
in accordance with subclause (2) of this clause, and if the
period of leave so taken exceeds that which would become
due pursuant to paragraph (a) of this subclause, the medical
practitioner shall be liable to pay the amount representing
the difference between the amount received for the period
of annual leave taken and the amount which would have
accrued in accordance with subclause (1) of this clause. The
employer may deduct this amount from money due to the
medical practitioner by reason of the other provisions of this
Award at the time of termination. Provided that no refund
is required in the event of the death of the medical
practitioner.
(c) In addition to any payment to which a medical
practitioner may be entitled under this clause, where a
medical practitioner's employment is terminated after the
completion of 52 weeks' continuous service and the medical
practitioner has not been allowed the annual leave prescribed under this Award, the medical practitioner shall be
given payment in lieu of that leave.
(7) A medical practitioner shall be entitled to the payment
of a 17.5% loading when proceeding on annual leave.
(8) (a) A medical practitioner shall be paid for any period
of annual leave prescribed by this clause at the medical
practitioner's ordinary rate of salary, and in the case of
medical practitioners providing services pursuant to Clause
18, such payments shall include the shift and weekend
penalties the medical practitioner would have received had
the medical practitioner not proceeded on annual leave.
Where it is not possible to calculate the shift and weekend
penalties the medical practitioner would have received, the
medical practitioner shall be paid at the rate of the average
of such payments made each week over the four weeks prior
to taking leave.
A medical practitioner who is granted an additional
week's annual leave in accordance with paragraph (b) of
subclause (1) shall be paid a loading equivalent to 20% of
normal salary for 5 weeks' leave or shift and weekend
penalties the medical practitioner would have received had
the medical practitioner not proceeded on annual leave,
whichever is the greater.
(b) The loading shall be calculated on the medical
practitioner's current salary rate and paid on a maximum of
four weeks' annual leave or five weeks' annual leave in the
case of a medical practitioner who accrues an additional
week's leave in accordance with paragraph (b) of subclause
(1) of this clause. The maximum loading payable on four
weeks' annual leave shall not exceed the Average Weekly
Total Earnings of All Males in Western Australia, as
published by the Australian Bureau of Statistics, for the
September quarter of the year immediately preceding that
in which such leave commences. The maximum payment to
medical practitioners who are granted an additional week's
annual leave shall not exceed 5/4ths of the Average Weekly
Total Earnings of All Males in Western Australia, as
published by the Australian Bureau of Statistics, for the
September quarter of the year immediately preceding that
in which the annual leave commences.
(c) The following additional conditions shall apply—
(i) When annual leave is approved to be taken in
periods of less than four weeks, a pro rata loading
shall be paid at the rate applicable when such
leave is taken.
(ii) A medical practitioner who has been permitted to
proceed on annual leave and who ceases duty
before completing the required continuous service
to accrue such leave must refund the value for the
unearned pro rata portion, but no refund is

required in the event of the death of a medical
practitioner.
(iii) Annual leave commencing in any year and
extending without a break into the following year
attracts the loading calculated on the salary
applicable on the day such leave commenced.
(iv) The loading payable on approved accumulated
annual leave shall be at the rate applicable at the
date such leave is taken. Under these circumstances a medical practitioner can receive up to the
maximum loading for the approved accumulated
annual leave in addition to the loading for the
current year's entitlement.
(v) Payment made for annual leave on the retirement
or resignation of a medical practitioner shall
include the loading calculated in accordance with
the provisions of this subclause. The loading shall
also be included in the payment made for annual
leave to the widow/er or estate of a deceased
medical practitioner.
(vi) The loading prescribed in this subclause shall not
apply to proportionate leave on termination.
(9) In the case of any medical practitioner transferring
from one employer to another and who is covered by this
Award the annual leave entitlement may be transferred.
(10) Payment in lieu of annual leave shall be made on the
death, resignation or retirement of a medical practitioner.
Pro rata annual leave shall be calculated on the basis of the
formula set out in subclause (6)(a) of this clause.
(11) (a) A medical practitioner stationed north of 26°
South Latitude shall receive an additional week's annual
leave for each completed year of continuous service in the
region on the basis of one-twelth of a week for each
completed month.
(b) Where payment in lieu of pro rata annual leave is
made on the resignation or retirement of a medical
practitioner, in addition to the payment calculated in
accordance with subclause (6)(a), the medical practitioner
shall be paid one-twelth of a week for each completed month
of continuous service in the region. Payment for the
additional leave shall also be included with the payment
made for annual leave to the surviving spouse or estate of
a deceased medical practitioner.
(12) A medical practitioner employed on a sessional basis
shall receive payment for annual leave in accordance with
Clause 16(5)(a) of this Award.
Medical practitioners employed on a sessional basis shall
be paid a pro rata loading at the rate applicable.
(13) Annual leave accrued prior to 1 January 1974 will
not qualify for the loading regardless of when it is taken. The
loading shall apply to leave to which the medical practitioner becomes entitlement on or after 1 January 1974.
9.—Public Holidays.
(1) A medical practitioner employed on a full time basis
is entitled to—
(a) (i) The following public holidays in accordance
with the Public and Bank Holidays Act
1972—
New Year's Day
Australia Day
Labour Day
Good Friday
Easter Monday
Anzac Day
Foundation Day
Sovereign's Birthday
Christmas Day
Boxing Day
(ii) When any of the days mentioned in placitum
(i) of paragraph (a) hereof falls on a Saturday
or Sunday the holiday shall be observed on
the next succeeding Monday, provided that
when Boxing Day falls on a Saturday,

Sunday or Monday the holiday shall be
observed on the next succeeding TUesday.
(b) The following public service holidays in accordance with the Public Service Act 1978—
The first day following New Year's Day
except when New Year's Day falls on a—
Friday, in which case the next following
Monday;
Saturday or Sunday, in which case the
next following Thesday, or
Thesday, in which case the Monday
preceding New Year's Day.
Easter Eve (Easter Saturday)
Easter Thesday
The Monday preceding Christmas Day
when Christmas Day falls on a Thesday
or the Friday following Christmas Day
when Christmas Day falls on a Wednesday.
(2) (a) When any of the days observed as a holiday in this
clause fall during a period of annual leave the holiday or
holidays shall be observed on the next succeeding work day
or days as the case may be after completion of that annual
leave.
(b) When any of the days observed as a holiday as
prescribed in this clause fall on a day when a medical
practitioner is rostered off duty and the medical practitioner
has not been required to work on that day the medical
practitioner shall be paid as if the day was an ordinary
working day or if the employer agrees be allowed to take
a day's holiday in lieu of the holiday at a time mutually
acceptable to the employer and the medical practitioner.
(3) A medical practitioner who is required to be on call
in accordance with the provisions of Clause 17.—On Call
and Call Back of this Award on a day observed as a public
holiday during what would normally have been the medical
practitioner's ordinary hours shall be allowed to observe that
holiday on a day mutually acceptable to the hospital and the
medical practitioner.
(4) A medical practitioner employed on a sessional basis
shall be entitled to public holidays and public service
holidays in accordance with subclause (6) of Clause
16.—Sessional Medical Practitioners of this Award.
10.—Sick Leave.
(1) A medical practitioner who is incapacitated for duty
in consequence of illness or injury shall, as soon as possible,
notify the Employer of the fact and shall also advise the
likely date of resuming duty.
(2) No sick leave with pay exceeding two consecutive
working days shall be granted without an adequate medical
certificate or other evidence satisfactory to the Employer.
Provided that the number of days sick leave which may be
granted without the production of a medical certificate shall
not exceed, in the aggregate, five working days in any one
calendar year.
(3) A medical practitioner who is unable to resume duty
on the expiration of the period shown in the first certificate,
shall produce a further certificate and shall continue to do
so upon the expiration of the period respectively covered by
such certificates.
(4) Where a medical practitioner is ill during a period of
annual leave and produces at the time, or as soon as
practicable thereafter, medical evidence to the satisfaction
of the Employer that the medical practitioner is or was as
a result of the illness confined to the medical practitioner's
place of residence or a hospital for a period of at least seven
consecutive calendar days, the Employer may grant the
medical practitioner sick leave for the period during which
the medical practitioner was so confined and reinstate the
medical practitioner's annual leave equivalent to the period
of confinement.
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(5) Where a medical practitioner is ill during the period
of long service leave and produces at the time or as soon as
practicable thereafter medical evidence to the satisfaction of
the Employer that the medical practitioner is or was
confined to the medical practitioner's place of residence or
a hospital for a period of at least fourteen consecutive
calendar days, the Employer may grant sick leave for the
period during which the medical practitioner was so
confined and reinstate the medical practitioner's long
service leave equivalent to the period of confinement
(6) The basis for determining the leave of absence on the
grounds of illness that may be granted shall be ascertained
by crediting the medical practitioner concerned with the
following periods, but the leave shall be cumulative:
Leave on Leave on
Full Pay Half Pay
Working Working
Days
Days
(a) On day of employment of the
medical practitioner
5
2
(b) On completion by the medical
practitioner of six months
service
5
3
(c) On completion by the medical
practitioner of twelve months
service and on completion of
each
additional
twelve
months service by the medical
practitioner
10
5
(7) Where a medical practitioner is duly absent on account
of illness and the medical practitioner's entitlement to sick
leave on full pay is exhausted, the medical practitioner may,
with the approval of the Employer elect to convert any part
of the entitlement to sick leave on half pay to sick leave on
full pay, but so that the sick leave entitlement on half pay
is reduced by two days for each day of sick leave on full pay
that the medical practitioner received by the conversion.
(8) No leave on account of illness or injury shall be
granted with pay if the illness or injury has been caused by
misconduct of the medical practitioner or in any case of
absence from duty without sufficient cause.
(9) Where a medical practitioner suffers a disability
within the meaning of Section 5 of the Workers' Compensation and Assistance Act 1981, which necessitates that
medical practitioners being absent from duty, sick leave
with pay shall be granted to the extent of sick leave credits.
In accordance with Section 80(2) of the Workers' Compensation and Assistance Act 1981 where the claim for workers'
compensation is decided in favour of the medical practitioner, sick leave credit is to be reinstated and the period of
absence shall be granted as sick leave without pay.
(10) Where a medical practitioner resigns or is terminated
by the Employer through no fault of the medical practitioner
and is engaged by another respondent to this Award within
seven days of the expiration of any period for which
payment in lieu of annual leave or public holidays has been
made, the period of sick leave that has accrued to the
medical practitioner's credit shall remain to such medical
practitioner's credit and the provision of subclause (6) shall
continue to apply to such medical practitioner.
Where a medical practitioner was, immediately prior to
being employed by a respondent to this Award, employed
in the service of the Public Service of Western Australia or
in a State body prescribed in the State Public Service
Administrative Instruction 611, and the period between the
date when the medical practitioner ceased the previous
employment and the date of commencing employment with
a respondent does not exceed one week, or such further
period as the Employer determines, the Employer may credit
that medical practitioner additional sick leave credits up to
those held at the date the medical practitioner ceased the
previous employment.
Where a medical practitioner was, immediately prior to
being employed by a respondent to this Award, employed
by the Commonwealth or any other State of Australia and
the period between the date when the medical practitioner
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ceased previous employment and the date of the medical
practitioner commencing employment with a respondent
does not exceed one week, or such further period as the
employer determines, the employer may credit that medical
practitioner additional sick leave credits up to those held at
the date the medical practitioner ceased the previous
employment.
(11) A pregnant medical practitioner shall not be refused
sick leave by reason only that the "illness or injury"
encountered by the medical practitioner is associated with
the pregnancy.
11.—Long Service Leave.
(1) (a) A medical practitioner employed on a full time
basis is entitled to three months' long service leave at their
ordinary rate of pay on the completion of a period of seven
years of continuous service and an additional three months
of long service leave on full pay for each subsequent period
of seven years of continuous service completed by the
medical practitioner.
(b) A medical practitioner employed on a sessional basis
shall be entitled to long service leave in accordance with this
clause, payment for which shall be calculated in accordance
with Clause 16(7) of this Award.
(2) Notwithstanding the provisions of subclause (1) above
a medical practitioner who, during a qualifying period
towards an entitlement of long service leave was employed
continuously on both a full-time and sessional basis or a
sessional basis only may elect to take a lesser period of long
service leave calculated by converting the sessional service
to equivalent full-time service; based on ten sessions per
week.
A medical practitioner who has elected to compact an
accrued entitlement to long service leave in accordance with
this subclause shall only take such leave in one period. In
such circumstances the period exercised as "continuous
service" in subclause (1) shall be three months.
(3) A medical practitioner shall take the long service leave
to which an entitlement has accrued at the convenience of
the Employer.
(4) Subject to the approval of the Employer a medical
practitioner shall take long service leave at any time within
three (3) years of the leave becoming due. Provided that the
employer may approve the deferment of taking long service
leave beyond three (3) years in "exceptional circumstances".
"Exceptional circumstances" shall include retirement
within five (5) years of the date of entitlement.
Approval to defer the taking of long service leave may be
withdrawn or varied at any time by the Employer giving the
medical practitioner notice in writing of the withdrawal or
variation.
Medical practitioners having an entitlement to long
service leave at 1 November 1988 are required to clear one
full entitlement of long service leave before 1 November
1991.
Medical practitioners having more than one entitlement
to long service leave at 1 November 1988 shall be required
to clear one full entitlement of long service leave by 1
November 1991 and a further full entitlement within each
3 years thereafter until the medical practitioner's entitlement
to long service leave has been cleared.
(5) Upon the application of a medical practitioner, the
Employer may approve the taking by the medical practitioner:
(a) of double the period of long service leave
entitlement on half pay instead of the period of
long service leave entitlement on full pay; or
(b) of any portion of long service leave entitlement on
full pay or double the portion on half pay,
provided that the minimum portion of long service
leave entitlement taken shall be one complete
month's entitlement or a multiple thereof.
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(6) Continuous service shall not include:
(a) any period during which a medical practitioner is
absent on a long service leave entitlement or any
portion thereof;
(b) any period exceeding two weeks during which the
medical practitioner is absent on leave without
pay, unless the Employer determines otherwise;
(c) any service by a medical practitioner who resigns,
is dismissed or whose services are otherwise
terminated other than service prior to such
resignation, dismissal or termination when that
prior service had actually entitled the medical
practitioner to long service leave.
(7) A lump sum payment for long service leave accrued
in accordance with this Clause and for pro-rata long service
leave shall be made in the following cases:
(a) As a retiring allowance, to a medical practitioner
who retires at or over the age of fifty five years
or who is retired on the grounds of ill health,
provided that no payment shall be made for
pro-rata long service leave unless the medical
practitioner has completed not less than twelve
months' continuous service.
(b) To a medical practitioner who, not having
resigned, is retired for any other cause; provided
that no payment shall be made for pro-rata long
service leave unless the medical practitioner has
completed not less than three years' continuous
service before the date of retirement.
(c) To the estate of a medical practitioner in the event
of death, unless the medical practitioner is
survived by a spouse legally dependent on him/her
or some other person legally so dependent who is
approved by the Employer for the purpose.
Provided that no payment shall be made for
pro-rata long service leave unless the medical
practitioner had completed not less than twelve
months' continuous service prior to the date of
death.
(8) (a) A medical practitioner may, prior to commencing
long service leave, request approval for the substitution of
another date for the commencement of long service leave
and the employer may approve such substitution.
(b) Subject to the provisions of subclause (6) the service
of a medical practitioner shall not be deemed to have been
broken if the medical practitioner's employment is ended by
fee employer for any reason other than misconduct or
unsatisfactory service but only if—
(i) the medical practitioner resumes employment
under this Award not later than six months from
the day on which the employment ended; and
(ii) payment pursuant to subclause (7) of this clause
has not been made.
(9) (a) Where a medical practitioner was, immediately
prior to being employed by a respondent to this Award,
employed by any other respondent to this Award, employed
in die service of the Public Service of Western Australia or
in a state body prescribed in the State Public Service
Administrative Instruction 611, and the period between the
date when the medical practitioner ceased the previous
employment and the date of commencing employment with
die new Employer does not exceed one week, or such further
period as the Employer determines, that medical practitioner
shall be entitled to three months of long service leave on full
pay on whichever is the earlier date of:
(i) the date on which the medical practitioner would
have become entitled to long service leave had the
medical practitioner remained in the former
employment; or
(ii) the date determined by—
(a) calculating the pro rata portion of long
service leave to which the medical practitioner would have been entitled up to the date
of appointment by the Employer in accor-
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dance with the provisions that applied to the
previous employment referred to, but in
calculating that period of pro rata long
service leave, any long service leave taken or
any benefit granted in lieu of any such long
service leave during that employment shall
be deducted from any long service leave to
which the medical practitioner may become
entitled under this Clause; and
(b) by calculating the balance of the long service
leave entitlement of the medical practitioner
upon appointment by the Employer in accordance with the provisions of subclause (1) of
this Clause.
(b) In addition to any entitlement arising from the
application of paragraph (a) of this subclause, a medical
practitioner previously employed by any other respondent
to this Award, employed in the service of the Public Service
of Western Australia or by a prescribed State body may, on
approval of the Employer be credited with any period of
long service leave to which the medical practitioner became
entitled during the former employment but had not taken at
the date of appointment with the Employer provided the
former Employer had given approval for the medical
practitioner to accumulate the entitlement.
(10) (a) Where a medical practitioner was, immediately
prior to being employed under this Award, employed in the
service of the Commonwealth or of any other State of
Australia, and the period between the date when the medical
practitioner ceased the previous employment and the date
of commencing employment under this Award does not
exceed one week, or such further period as the employer
determines, that medical practitioner shall be entitled to long
service leave determined in the following manner—
(i) the pro rata portion of long service leave to which
the medical practitioner would have been entitled
up to the date of the appointment under this
Award, shall be calculated in accordance with the
provisions that applied to the previous employment referred to, but in calculating that period of
pro rata long service leave, any long service leave
taken or any benefit granted in lieu of any such
long service leave during that employment shall
be deducted from any long service leave to which
the medical practitioner may become entitled
under this Award; and
(ii) the balance of the long service leave entitlement
of the medical practitioner shall be calculated
upon appointment under this Award in accordance
with the provisions of this clause.
(b) A medical practitioner previously employed
by the Commonwealth or by any other State
of Australia shall not proceed on any period
of long service leave without the express
approval of the employer until the medical
practitioner has served a period of not less
than three years' continuous service under
this Award and becomes entitled to long
service leave on full pay.
(c) Nothing in this Award confers or shall be
deemed to confer on any medical practitioner
previously employed by the Commonwealth
or by any other State of Australia any
entitlement to a complete period of long
service leave that accrued in the medical
practitioner's favour prior to the date on
which the medical practitioner commenced
employment under this Award.
(11) A medical practitioner who has elected to retire at
or over the age of 55 years and who will complete not less
than twelve months' continuous service before the date of
retirement may make application to the employer to take pro
rata long service leave before the date of retirement, based
on continuous service of a lesser period than that prescribed
by subclause (1) for a long service leave entitlement.
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(12) Long service leave accrued prior to the introduction
of this Award shall remain to the credit of the medical
practitioner.
12.—Maternity Leave.
(1) A pregnant medical practitioner shall, no later than ten
weeks before the expected date of birth make application to
the Employer for maternity leave for a period not exceeding
twelve months. Every application for maternity leave shall
be supported by the certificate of a registered medical
practitioner and such certificate shall indicate the expected
date of birth.
(2) The Employer may grant the medical practitioner up
to twelve months maternity leave. Subject to subclause (3)
of this Clause, the minimum period of absence on maternity
leave shall commence six weeks before the expected date
of birth and end six weeks after the day on which the birth
has taken place.
(3) A medical practitioner may apply to the Employer to
resume duty within the six weeks after the day on which the
birth has taken place and the Employer may approve the
application provided the application is supportai by the
certificate of a registered medical practitioner indicating that
the medical practitioner is fit to resume duty.
(4) A medical practitioner may at any time whilst she is
absent from duty on maternity leave, make application to
extend or reduce the period referred to in the original
application, but so that the amended period complies with
the requirements of subclauses (2) and (3) of this Clause, and
the Employer may grant permission in accordance with the
amended application.
(5) Nothing contained in this Clause prevents the grant
of accrued annual leave or long service leave to the medical
practitioner in respect of the whole or any part of the period
referred to in subclause (2) of this Clause.
(6) Except by reason of the grant of accrued annual leave
or long service leave a medical practitioner is not entitled
to salary in respect of the period of absence from duty
permitted in accordance with this Clause.
(7) Subject to the provisions of subclause (16), absence
of a medical practitioner which has been permitted in
accordance with the provisions of this Clause shall not be
deemed absence on sick leave.
(8) Notwithstanding the provisions of Clause 6: Contract
of Service, a pregnant medical practitioner who has not
applied for leave in accordance with the provisions of this
Clause shall be deemed to have resigned six weeks before
the expected date of birth.
(9) Where in the opinion of a registered medical
practitioner, illness or risks arising out of the pregnancy or
hazards connected with the work carried out by the medical
practitioner make it inadvisable for the medical practitioner
to continue at her present work, the medical practitioner
shall, if the Employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attaching to
the job until the commencement of maternity leave.
(10) If the transfer to a safe job is not practicable, the
medical practitioner may, or the Employer may require the
medical practitioner to take leave for such period as is
certified necessary by a registered medical practitioner.
Such leave shall be treated as maternity leave for the
purposes of subclauses (2), (3), (5), (6), (7), (11), (13) and
(14) hereof.
(11) Notwithstanding any agreement or other provision to
the contrary, absence on maternity leave shall not break the
continuity of service of a medical practitioner but shall not
be taken into account in calculating the period of service for
any purpose of the Award.
(12) (a) Maternity leave, applied for but not commenced,
shall be cancelled when die pregnancy of a medical
practitioner terminates other than by the birth of a living
child.
(b) Where the pregnancy of a medical practitioner when
on maternity leave terminates other than by the birth of a
living child, it shall be the right of the medical practitioner
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to resume work at a time nominated by the Employer which
shall not exceed four weeks from the date of notice in
writing by the medical practitioner to the Employer that she
desires to resume work.
(13) (a) A medical practitioner on maternity leave may
terminate her employment at any time during die period of
leave by notice given in accordance with this Award.
(b) An Employer shall not terminate the employment of
a medical practitioner on the ground of her pregnancy or of
her absence on maternity leave, but otherwise the rights of
an Employer in relation to termination of employment are
not hereby affected.
(14) (a) A medical practitioner shall confirm her intention
of returning to her work by notice in writing to the Employer
given not less than four weeks prior to the expiration of her
period of maternity leave.
(b) A medical practitioner, upon the expiration of the
notice required by paragraph (a) hereof, shall be entitled to
the position which she held immediately before proceeding
on maternity leave or, in the case of a medical practitioner
who was transferred to a safe job pursuant to subclauses (9)
and (10), to the position which she held immediately before
such transfer. Where such position no longer exists but there
are other positions available for which the medical
practitioner is qualified and the duties of which she is
capable of performing, she shall be entitled to a position as
nearly comparable in status and salary to that of her former
position.
(15) (a) A replacement medical practitioner is a medical
practitioner specifically engaged as a result of a medical
practitioner proceeding on maternity leave.
(b) Before an Employer engages a replacement medical
practitioner under this subclause, the Employer shall inform
that person of the temporary nature of the employment and
of the rights of the medical practitioner who is being
replaced.
(c) Before an Employer engages a person to replace a
medical practitioner temporarily promoted or transferred in
order to replace a medical practitioner exercising her rights
under this Clause, the Employer shall inform that person of
the temporary nature of the engagement and of the rights of
the medical practitioner who is being replaced.
(d) Provided that nothing in this subclause shall be
construed as requiring an Employer to engage a replacement
medical practitioner.
(e) A replacement for the medical practitioner shall not
be entitled to any of the rights conferred by this Clause
except where the replacement continue beyond the twelve
months qualifying period.
(f) The provisions of this subclause shall apply to a
replacement medical practitioner notwithstanding the provisions of Clause 6: Contract of Service.
(16) (a) Where the pregnancy of a medical practitioner not
then on maternity leave terminates after twenty eight weeks
other than by the birth of a living child then:
(i) she shall be entitled to such period of unpaid leave
(to be known as special maternity leave) as a
registered medical practitioner certifies as necessary before her return to work; or
(ii) for illness other than the normal consequences of
confinement she shall be entitled, either in lieu of
or in addition to special maternity leave, to such
paid sick leave as to which she is then entitled and
which a registered medical practitioner certifies as
necessary before her return to work.
(b) Where a medical practitioner then on maternity leave
suffers illness related to her pregnancy, she may take such
paid sick leave to which she is then entitled and such further
unpaid leave (to be known as special maternity leave) as a
registered medical practitioner certifies necessary before her
return to work, provided that aggregate of paid sick leave,
special maternity leave and maternity leave shall not exceed
twelve months.

(c) For the purpose of subclauses (2), (3), (5), (6), (7), (11)
and (13) hereof, maternity leave shall be inclusive of special
maternity leave.
(d) A medical practitioner returning to work after the
completion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she held
immediately before proceeding on such leave or, in the case
of an employee who was transferred to a safe job pursuant
to subclauses (9) and (10), to the position which she held
immediately before such transfer.
Where such position no longer exists but there are other
positions available, for which the medical practitioner is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as nearly
comparable in status and salary to that of her former
position.
13.—Short Leave.
The Employer may, upon sufficient cause being shown,
grant a medical practitioner employed on a full time basis,
leave of absence, not exceeding two consecutive working
days, but any leave of absence granted under the provisions
of this Clause shall not exceed, in the aggregate, three
working days in any one calendar year.
14.—Special Leave.
Special leave for conferences and other purposes including study leave may be granted at the discretion of the
Employer.
15.—Private Practice—Full Time Medical Practitioners.
(1) (a) The Employer, with the approval of the Minister,
shall have the authority to grant or withdraw the right of
private practice; it being understood that an appointment
made by the Employer shall normally include the right of
private practice.
(b) In the event of a disagreement relating to a decision
of an Employer not to grant the right, or to withdraw the
right of private practice, the matter may be referred to the
Board of Reference for determination.
(c) Notwithstanding the provisions of this subclause the
granting or withdrawal of a right of private practice to
Deputy Medical Superintendents and Assistant Medical
Superintendents shall be determined by the Minister. Deputy
Medical Superintendents and Assistant Medical Superintendents shall not normally be granted the right of private
practice.
(d) Advertisements for positions covered by this Award
shall clearly indicate if the appointee shall have the right of
private practice.
(e) The right of private practice shall be exercised to the
fullest extent available.
(f) Private practice within the hospital must not interfere
with a medical practitioner's responsibility to carry out all
the necessary duties of the medical practitioner's hospital
appointment and shall be relevant to the medical practitioner's specialty.
(g) In lieu of the provisions of subclauses (2) to (8) of this
clause, medical practitioners employed north of 26 degrees
South Latitude shall be granted private practice arrangements in accordance with Schedule A—Schedule of
Agreement.
(h) Salary where referred to in this clause shall mean the
annual salary payable to the medical practitioner pursuant
to Clause 7.—Salaries and Salary Ranges and shall, where
applicable, include the relevant Head of Department
Allowance prescribed under Clause 7.—Salaries and Salary
Ranges.
(i) "Private Practice" where referred to in this clause
shall mean those services provided in or using the hospital's
facilities and for which fees are charged by or on behalf of
the Medical Practitioner.
(2) Medical practitioners exercising rights of private
practice in accordance with subclause (3) hereunder as at 1
July 1990 may continue to operate under those arrangements

provided that a medical practitioner has the right to transfer
to either Arrangement A or B as provided for in subclause
(4) with effect from 1 July 1990 or at the commencement
of any subsequent financial year. However, where a medical
practitioner transfers to Arrangement A or B the medical
practitioner shall not be able to transfer back to the
arrangement provided for under subclause (3) hereunder.
(3) (a) A medical practitioner employed on a full time
basis who has been granted the right of private practice
within the hospital, may retain from nett earnings from
private practice within the hospital up to an amount equal
to twenty five per cent (25%) of the medical practitioner's
salary.
(b) Nett earnings means the total amount received by the
medical practitioner from private practice within the
hospital after deducting actual expenses for such costs as
secretarial and audit costs and accounting assistance,
stationery and postage incurred in the collection of private
practice feesx which shall not exceed seventeen and one half
per cent (M l2%) of private practice receipts.
(c) Fees received by medical practitioners employed on
a full time basis from private practice within the hospital,
in excess of the amounts authorised under this subclause,
shall be paid to the Employer and credited to a Trust Fund
approved by the Employer as provided for in subclause
(4)(b)(l)(c) of this clause.
(d) A medical practitioner may render accounts directly
to private patients within the hospital.
In so doing, a medical practitioner shall provide to the
hospital within three months after June 30 each year an
audited statement in the following form together with a
cheque for the amount payable to the hospital. The audited
statement must state that all moneys due to the hospital have
been accounted for and the statement must be signed and
dated by the medical practitioner.
(i) Total amount of accounts rendered during
the year
$
(ii) Total amount of accounts collected
$
Less collection expenses in accordance with
paragraph (b) of this subclause
$
NETT amount for distribution
(iii) The NETT amount shown above to be
allocated in order
(a) To the hospital—payment for the use
of hospital facilities in accordance
with subclause (8) of this clause
$
Balance
(b) To the medical practitioner—up to
25% of annual salary in accordance
with this subclause
$
Balance
(c) To the hospital—to be credited to an
approved trust fund in accordance
with paragraph (c) of this subclause $
(iv) Amount payable to the hospital being the
total of items (a) and (c) above
$
Provided that where the medical practitioner and Employer agree, the amount payable to the hospital may be paid
on a quarterly basis in which case unaudited statements in
the above general form shall be provided. Any end-of-year
adjustment shall be made by payment accompanying the
audited statement.
A medical practitioner who does not comply with the
provisions of this paragraph, may have the right to render
accounts directly to private patients withdrawn and the
Employer may direct that the hospital shall act as the agent
in the rendering of accounts.
(e) A medical practitioner may request the hospital to act
as agent for the rendering of accounts to private patients
after the medical practitioner has assessed the fee for
services.
In so doing, the hospital shall provide to the medical
practitioner within three months after June 30 each year a
statement in the following form together with a cheque for
the amount payable to the medical practitioner:
(i) Total amount of accounts rendered during
the year
$

(ii) Total amount of accounts collected
$
Less collection expenses in accordance with
paragraph (b) of this subclause
$
NETT amount for distribution
(iii) The NETT amount shown above to be
allocated in order:
(a) To the hospital—payment for the use
of hospital facilities in accordance
with subclause (8) of this clause
$

Balance
(b) To the medical practitioner—paid
with fortnightly salary or payable as
an annual amount or as agreed between the Employer and the medical
practitioner
$
(c) Balance payable to an approved Trust
Fund in accordance with paragraph (c)
of this subclause
$
(4) Notwithstanding the provisions of subclause (3)
hereof, a medical practitioner employed on a full time basis
may elect on an annual basis to be employed under one of
the arrangements set out as Arrangement A or B of this
subclause.
(a) Arrangement A
A medical practitioner, upon electing Arrangement A,
shall give to the hospital written authority to render accounts
in the medical practitioner's name on private patients seen
in the course of duty and shall be paid an allowance at the
rate of 16% of the salary rate prescribed in Clause
7.—Salaries and Salary Ranges payable with effect from the
first pay period on or after the date of the initial or annual
election.
Provided that a medical practitioner who operates under
Arrangement A, shall not be eligible for the private practice
expenses allowance specified in subclause (3)(b) of this
clause. Provided further that where the medical practitioner
resigns or whose services are terminated by one of the
hospitals respondent to this Award and commences employment within a period of one week with another respondent
to this Award, the practitioner shall continue to operate
under this arrangement up until the next annual election
unless that Employer and die medical practitioner otherwise
agree to vary this arrangement.
This allowance shall be paid fortnighdy including during
absences on approved annual, sick and long service leave,
study leave and conference leave, but not where the
monetary value of such leave is paid on resignation,
retirement or dismissal.
(b) Arrangement B
(1) (a) A medical practitioner shall upon electing and
commencing under Arrangement B render accounts directly
to private patients within the hospital.
A medical practitioner operating under this arrangement
may retain from nett earnings from private practice within
the hospital up to an amount equal to 25% of the medical
practitioner's salary.
(b) Nett earnings means the total amount received by the
medical practitioner from private practice within the
hospital after the medical practitioner deducts an allowance
of 1772% of private practice receipts and the medical
practitioner's medical defence premium for the financial
year in question.
(c) Fees received by medical practitioners employed on
a full time basis from private practice within the hospital,
in excess of the amount authorised under paragraph (a) of
this subclause, shall be paid into a Trust Fund acceptable to
the Employer.
(d) A medical practitioner shall provide to the hospital
within three months after June 30 each year a statement in
the following form together with cheques for the amounts
to be paid to the hospital and into the Trust Fund
respectively:
(i) Tolal amount of accounts rendered during
the year
t
(ii) Total amount of accounts collected
$

(tit) Less expenses in accordance with paragraph
(b) of this subclause namely:
(1) I?1/; for administration and collection
costs.
(2) Medical defence premium for the year in
question.
(iv) NETT amount for distribution in the following order
(a) To the hospital—payment for the use of
hospital facilities in accordance with
subclause (8) of this clause based upon
the services included in the nett amount
for distribution in (iv) above as a percentage of the total amount of accounts
collected in (ii) above
(b) lb the medical practitioner being up to
an amount equal to 25% of the medical
practitioner's salary
(c) lb the Trast Fund in accordance with
paragraph (c) of this subclause
The medical practitioner shall include
the following certification at the end of
the statement:
"I certify that all moneys due to the
hospital have been accounted for."
Signature
Date
(2) Provided that where the medical practitioner and
Employer agree, the amount payable to the hospital and the
Trust Fund may be paid on a quarterly basis in which case
unaudited quarterly statements in the above general form
shall be provided. Any end-of-year adjustment shall be made
by payment accompanying the annual statement.
(3) (a) Where, under Arrangement B(l) or (2), individual
or agreed group contributions are not sufficient to permit
drawings of 16% of the medical practitioner's salary
payment shall be made up to 16% of the salary rate
prescribed in Clause 7.—Salaries and Salary Ranges from
that proportion of the annual pool of charges which would
otherwise have been appropriated as facility charges. In such
circumstances payment to the 16% of salary level shall be
made once each year for the year ended June 30 following
receipt of a certified statement from the practitioner to the
hospital in accordance with subclause (4)(b)(l)(d) of this
clause.
(b) Where, under Arrangement B(l) or (2), individual or
agreed group contributions are sufficient to permit drawings
of 16% but less than 25% of the medical practitioner's salary
rate prescribed in Clause 7.—Salaries and Salary Ranges,
payment shall be made up to 25% of salary from that
proportion of the annual pool of charges which would
otherwise have been appropriated as facility charges. In such
circumstances payment to the 25% of salary level shall be
made once each year for the year ended June 30 following
receipt of a certified statement from the practitioner to the
hospital in accordance with subclause (4)(b)(l)(d) of this
clause.
(c) Amounts paid to medical practitioners under this
Arrangement shall not be regarded as salary for the purpose
of calculating superannuation entitlement nor for the
purpose of any other entitlement under this Award.
(4) Conference and Overseas Study Leave—The following conditions shall apply with respect to conference leave
and overseas study leave for those medical practitioners
participating in Arrangement A or B.
(a) Conference Leave—One period of leave, of up to one
week, on full pay shall be allowed to each medical
practitioner participating in Arrangement A or B provided
for in this subclause during each year of continuous service,
provided that where, in any year of continuous service, the
whole or any part of such leave is not taken by the medical
practitioner nor granted by the Employer, any leave not so
taken shall be granted during the following year, provided
further that the maximum amount of such leave that may be
allowed to any medical practitioner shall not exceed two (2)
weeks in any year of continuous service.

In respect of each period of conference leave, a medical
practitioner shall be granted:—
(i) the actual cost of air fares up to a maximum cost
of Business Class rates (in the case of Arrangement A participants' air fares are also limited to
a maximum of the cost of a Business Class
Perth/Brisbane return fare), or where air travel is
not available. First-class return rail fares; and
(ii) A travelling allowance at the rate prescribed under
Schedule A of the Public Service General Conditions of Service and Allowances Award.
Provided that medical practitioners exercising
rights of private practice under Arrangement B
shall not be entitled to the payment of fares and
travelling allowance out of hospital funds but such
expenses are to be met out of any travel grant from
the Trust Fund.
(b) Overseas Study Leave—Each medical practitioner
participating in Arrangement A or B shall be allowed three
(3) months' leave on full pay after five (5) years' continuous
service for the purpose of overseas study and shall be
allowed a further period of three (3) months' leave on full
pay for each completed period of five (5) years' continuous
service thereafter with such leave being allowed to be
deferred by mutual agreement, provided that no medical
practitioner shall be allowed to take accumulated leave in
excess of six (6) months in any one period; provided further
that a medical practitioner who has served for a minimum
of five (5) years may, subject to hospital convenience, elect
to take his overseas study leave in broken periods of not less
than one month.
Provided that a medical practitioner may make application to take overseas study leave in advance. If the services
of a medical practitioner who has been granted such leave
in advance are terminated prior to the expiration of the
qualifying period the medical practitioner shall be liable to
repay the funding source the whole amount received
provided that the funding source retains the discretion to
waive all or part of the amount repayable. The Employer
may deduct the amount determined by the funding source
as repayable and repay the funding source from money due
to the medical practitioner by reason of the other provisions
of this Award at the time of termination.
The actual cost of air fares up to a maximum of Business
Class rates and reasonable expenses shall also be granted to
a medical practitioner. In all cases a maximum of three air
fares shall be paid in respect of each completed five years'
continuous service where leave is taken in broken periods
at hospital convenience. Provided that in respect of each
period of overseas study leave a medical practitioner on
Arrangement A shall be granted a travelling and subsistence
allowance at the rate prescribed under Schedule A of the
Public Service General Conditions of Service and Allowances Award.
The source of funding for fares and expenses associated
with overseas study leave is to be the same as for conference
leave and therefore depends on the nature of the Arrangement selected as to whether it is paid out of hospital funds
or from the Trust Fund.
Provided that where the medical practitioner and the
Employer agree, overseas study leave may be taken wholly
or partly within Australia.
(c) Nothing in this clause shall preclude any full time
medical practitioner employed under this Award from
making application to the Employer or to the Trust Fund
pursuant to and/or complementary to the provisions of
Clause 14.—Special Leave for additional assistance and the
payment or reimbursement of conference registration fees
or for other assistance.
(d) Subject to the provisions of this subclause conference
and overseas study leave benefits provided under this
subclause are not available as monetary payments in lieu.
(5) Fees shall only be raised for services rendered
personally or personally supervised by the medical practitioner and for all laboratory services. Accounts will be

submitted on account forms which show the name of the
medical practitioner providing the service. Where a hospital
acts as agent for a medical practitioner in laboratory service,
the hospital shall ensure that no account may be rendered
to a patient which could place the medical practitioner in
breach of the undertaking he has given in terms of the Health
Insurance Act.
For unreferred insured patients, the fee shall not exceed
the Commonwealth Medicare Benefits Schedule fee. A
medical practitioner shall assess the fee to be charged on a
referred insured patient and shall inform the patient if the
fee to be charged is to exceed the Commonwealth Medicare
Benefits Schedule fee and shall on request, provide the
hospital with a certificate that the above procedure has been
followed. Provided that in the case of Ml patients covered
by the Workers' Compensation and Assistance Act 1981,
accounts shall be rendered to such patients in accordance
with the schedule of fees agreed between the Association
and approved insurers.
(6) A person who is insured for hospital benefits or a
person who is not insured for hospital benefits but who
specifically requests to be admitted as a private patient, and
statute patients, shall be admitted as private patients for the
purpose of treatment.
(7) The hospital shall provide to the medical practitioner
a copy of the Patient Election form for those private patients
admitted under the care of the medical practitioner.
(8) Payment will be made by medical practitioners from
earnings from private practice fees for the use of hospital
facilities in accordance with the schedule of payments
agreed from time to time between the Association and the
Minister for Health.
As at the date of the issue of this Award, the following
payments shall apply:
Pathology
50%
Nuclear Medicine
50%
Ultrasound
50%
(except when performed in a Radiology Department)
Pulmonary Physiology
50%
BEG
50%
Audiology
50%
EMG
50%
ECG
50%
(9) Notwithstanding the provisions of this clause, where
the" Employer and the Association agree in writing, other
arrangements may be made governing the exercise of rights
of private practice.
16.—Sessional Medical Practitioners.
(1) (a) A medical practitioner, other than a Radiologist
employed in a teaching hospital, whose conditions are
specified in subclause (10) of this clause, who is employed
on a sessional basis shall be paid fortnightly at the sessional
rate appropriate to the medical practitioner's appointment
set out under Clause 7 of this Award.
(b) In addition to the sessional payment a medical
practitioner, including a Radiologist employed in a teaching
hospital, shall be paid a loading of 10% to compensate for
the lack of entitlement to superannuation. Provided that this
loading shall not be payable where the practitioner is a
contributing member to the State Government Superannuation Scheme.
(c) Where a medical practitioner, including a Radiologist
employed in a teaching hospital, has demonstrated the
incurrence of private practice costs outside the hospital, a
further loading shall be paid at the rate of 14% of the
sessional payment exclusive of the loading in lieu of
superannuation on each session allocated up to and
including 5 sessions.
(2) (a) A session is a notional half day of approximately
three and a half hours spent by the medical practitioner in
attending public patients and outpatients. A session can be
a continuous working period or be made up of any
combinations of part sessions. Sessions shall usually Ire
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worked on Monday to Friday between the hours of 8.00am
and 6.00pm provided that, subject to the convenience of the
medical practitioner and with the approval of the Medical
Superintendents or appointed senior medical practitioner, a
session or part of a session may be worked outside those
hours.
(b) Services performed by sessional medical practitioners
at the direction of the hospital, other than in attending
"hospital patients" and outpatients, shall be remunerated by
fees as agreed from time to time between the Association,
the Minister and the Employers respondent to this Award.
(c) Where a medical practitioner is rostered on call for a
specified period outside the agreed hours, payment shall be
made in accordance with Clause 17(1).
(d) Where a medical practitioner is called back to the
hospital to provide a service to a "public patient" the
medical practitioner shall be remunerated in accordance
with Clause 17(2).
(3) The number of sessions allotted in the week shall not
exceed five unless recommended by the Employer and
approved by the Minister, in which case sessions shall not
exceed eight in any one week. To meet short term exigencies
within the hospital the Employer may approve additional
sessions for a medical practitioner for a period not exceeding
three months.
Where the medical practitioner is employed at more than
one hospital covered by this Award, the aggregate of the
sessions allocated in all hospitals shall be limited by the
provisions of this subclause.
(4) Sessions shall not count as qualifying service for short
leave.
(5) Sessions shall count as qualifying service for annual
leave and sick leave on the following basis:
(a) Annual Leave
Normal entitlement as prescribed by Clause 8(1)
of this Award. A medical practitioner's salary
during the period of such leave shall be calculated
in accordance with the number of sessions
allocated pursuant to subclause 2(a) of this Clause.
A pro rata annual leave loading shall be paid to
a sessional medical practitioner at the rate
applicable.
(b) Sick Leave
Normal credits prescribed by Clause 12 shall
accrue to a medical practitioner. Payment made
for sick leave granted in respect of sessional
service shall be at the salary rate prescribed
pursuant to subclause (1) of this Clause.
(6) A medical practitioner employed on a sessional basis
shall be given the benefit of Public Service holidays
provided by Clause 9 without variation to the medical
practitioner's sessional rate of payment provided the public
holidays occur on a day on which a session is normally
worked.
Provided that where a medical practitioner is required to
work on a public holiday the provisions of Clause 18.—Shift
and Weekend Work: Full Time Medical Practitioners shall
apply.
(7) Sessions worked on or after August 1,1975 shall count
as qualifying service for long service leave. Payment made
for long service leave granted to a medical practitioner in
respect of sessional service shall be adjusted according to
the sessions worked by the medical practitioner subject to
the following:
(a) If a medical practitioner consistently worked on
a sessional basis for a regular number of sessions
during the whole of qualifying service, the
medical practitioner shall continue to be paid the
salary determined on that basis during die long
service leave.
(b) If a medical practitioner has worked a varying
number of weekly sessions during qualifying
service, the payment for long service leave
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granted in respect of sessional service shall be
calculated at the salary rate applicable to the
medical practitioner at the time of taking the long
service leave with the number of sessions for
which payment is to be made being calculated by
averaging the number of sessions for which the
medical practitioner is employed over the qualifying period.
Example:
Payment for long service leave granted for
seven years' service consisting of four years
working four sessions a week and three years
working two sessions a week shall be
calculated as follows:
(a) 4/7 of leave paid at the rate applicable
for four sessions; and
(b) 3/7 of leave paid at the rate applicable
for two sessions.
This provision also applies in respect of that
portion of service of a full time medical
practitioner who has been employed on a
sessional basis for part of the period of
qualifying service.
(8) Allotment of sessions shall:
(a) Teaching Hospitals—be the responsibility of the
Employer after receiving the advice of the
Medical Superintendent after consultation with
the Executive of the Clinical Association.
(b) Non-Teaching Hospitals—be the responsibility of
the Employer, after receiving the advice of the
Medical Superintendent or appointed Senior Medical Practitioner or Chairman of the Medical
Advisory Committee.
(9) A medical practitioner employed on a sessional basis
who attends private patients in the hospital shall provide to
the hospital within three months after June 30 each year an
audited statement of all services in respect of which a
payment for use of hospital facilities is due to the hospital
in the following form together with a cheque for the amount
payable to the hospital:
(i) Total amount of all such accounts
rendered during the year
$
(ii) Total amount of all such accounts
collected
$
(iii) Total amount due to the hospital in
accordance with subclause (8) of
Clause 15.
$
Provided that where the medical practitioner and the
employer agree, payment of facility charges may be made
on a quarterly basis in which case unaudited statements in
the above general form shall be provided. Any end of year
adjustment shall be made by payment accompanying the
audited statement.
(10) (a) Radiologists shall be appointed by teaching
hospitals in accordance with the provisions of the Award,
and their sessions allotted and remunerated in accordance
with the provisions of this subclause. Radiologists appointed
under the provisions of this Award, will undertake all
radiological services to patients referred to them in teaching
hospitals.
(b) For the purpose of this subclause a radiological service
is a radiological service as described in the Schedule to the
Health Insurance Act 1973.
(c) The number of sessions for service radiology in each
teaching hospital shall be based on the number of
radiological services performed in the previous year ending
June 30 divided by one thousand (1,000).
(d) Each radiologist shall be remunerated by sessional
payment for one half (50%) of the number of sessions for
which the individual radiologist is appointed. The sessional
payment shall be made in accordance with the provisions of
Clause 16(1) and shall be paid to each radiologist in post in
each hospital by the Employer.

(e) The Head of the Department of Radiology will be paid
a management fee equivalent to two (2) additional sessions
every week, and the deputy head of the department, where
appointed, will be paid a fee equivalent to one additional
session every week provided that the total number of
sessions for which payment is made shall not exceed ten
sessions every week. Provided that this allowance may be
reduced by agreement between the Association and the
employer.
(f) The provisions of subclauses (2)(a), (2)(b), (4), (5), (6),
(7) and (8) of Clause 16 shall apply in respect of
Radiologists covered under this subclause.
(g) Notwithstanding the provisions of this subclause,
where the employer and the Association agree in writing,
other arrangements may be made for compensation for
radiological services. Provided further that a Radiologist
may elect to accept an appointment under this Award on a
full time basis and be remunerated in accordance with the
provisions of Clause 7.—Salaries and Salary Ranges,
relating to Full Time Medical Practitioners, provided that
such a Radiologist shall not be eligible for any additional
payment prescribed by this subclause.
(11) Radiotherapists shall be employed on a sessional
basis in accordance with the provisions of this Clause except
for those provisions set out in subclause (10).
17.—On Call and Call Back.
(1) On Call
(a) Medical practitioners shall be rostered on call in
accordance with clinical need by the Medical Superintendent or appointed Senior Medical Practitioner in consultation with the Head of the Department or where there is no
Head of Department, with the Chairman of the Medical
Advisory Committee.
(b) A medical practitioner rostered on call shall be paid
an hourly allowance equal to 18.75% of 1/37.5th of the
minimum weekly full time salary rate prescribed from time
to time for a Senior Specialist Level 2. Provided that
payment in accordance with this paragraph shall not be
made with respect to any period for which payment is
otherwise made in accordance with the provisions of this
Clause when the medical practitioner is recalled to work.
(c) For the purposes of this Award a medical practitioner
is on call when the medical practitioner is directed by the
Employer to remain readily contactable and available to
return to work outside of the medical practitioner's normal
hours of duty.
(d) Notwithstanding the provisions of this subclause,
where the Employer and the Association agree in writing,
other arrangements may be made for compensation of on
call work.
(2) Call Back
(a) (i) When either a full time or a sessional medical
practitioner is recalled to work the practitioner shall
be paid a minimum of two hours at the rate of time
and a half of the salary prescribed under subclause
1 of Clause 7. For this purpose, payment to a
sessional medical practitioner shall be calculated on
the basis of the salary prescribed for a full time
medical practitioner at the same salary point.
(ii) The medical practitioner shall not be obliged to
work for two hours if the work for which the
medical practitioner was recalled is completed in
less time, provided that if the medical practitioner
is called out within two hours of starting work on
a previous recall the medical practitioner shall not
be entitled to any further payment for the time
worked within that period of two hours.
(b) Time worked in excess of the two hour call back
period shall be remunerated at the rate of time and one half
for the following hour and double time thereafter.
(c) Where a medical practitioner is recalled to work,
payment for the call back shall commence from:
(i) In the case of a medical practitioner who is on call,
from the time the medical practitioner starts work;

(ii) In the case of a medical practitioner who is not on
call, the time the medical practitioner embarks on
the journey to attend the call. Provided that where
a medical practitioner is recalled within two hours
prior to commencing normal duty, any time spent
in travelling to work shall not be included with
actual duty performed for the purpose of determining payment under this paragraph.
(d) A medical practitioner who is required to use the
medical practitioner's motor vehicle when recalled to work
shall be reimbursed all expenses incurred in accordance with
the provisions of Schedule 2 of the Public Service Motor
Vehicle Allowances Award.
(e) Where the Employer determines that there is a need
for a medical practitioner to be on call or to provide a
consultative service and the means of contact is to be by
telephone, the Employer shall where the telephone is not
already installed bear the cost of such installation. Where
as a usual feature of the work a medical practitioner is
regularly required to be on call or to provide a consultative
service the Employer shall pay the full amount of the
telephone rental.
(3) (a) Notwithstanding subclauses (1) and (2) of this
Clause, a full time medical practitioner who at the date of
this Award was in receipt of additional annual leave as
prescribed by Clause 1 l(a)(i)(b) of the Western Australian
Metropolitan Teaching Hospitals Salaries and Conditions of
Service Agreement, 1979 Clinical Staffs, may elect in
writing to remain on the on call and call back and additional
annual leave provisions under Clauses 8A and 1 l(a)(i)(b) of
that Agreement after the date of this Award.
(b) Provided that, where a full time medical practitioner
does not elect as provided for in paragraph (a) of this
subclause to remain on the on call and call back and
additional annual leave provisions of the Agreement, that
medical practitioner shall be remunerated in accordance
with subclauses (1) and (2) of this Clause and shall not be
able to revert to the provisions of the Agreement.
(4) (a) A medical practitioner employed on a full time
basis north of 26 degrees South Latitude who is required to
participate in an on-call roster shall in lieu of the on call and
call back payments provided for in this clause, receive an
allowance of 25% of that medical practitioner's annual base
salary.
(b) A medical practitioner employed on a sessional basis
north of 26 degrees South Latitude who is required to
participate in an on call roster shall in lieu of the on call and
call back payments provided for in this clause, receive an
allowance calculated at the rate of 25% of the annual base
salary that would apply to the medical practitioner had the
practitioner been employed on a full time basis.
18.—Shift and Weekend Work—Full Time Medical
Practitioners.
(1) Where there is a demonstrated clinical need determined by the Medical Superintendent or appointed Senior
Medical Practitioner in consultation with the Head of
Department or where there is no Head of Department, with
the Chairman of the Medical Advisory Committee, the
Employer may require a medical practitioner to work
ordinary hours between the hours referred to hereunder. A
medical practitioner so required shall be subject to the
following provisions.
(a) Where a medical practitioner commences ordinary
hours of work at or after 12.00 noon and before 4.00am, the
medical practitioner shall be paid, with respect to those
ordinary hours, a loading of 12 1/2% in addition to the rate
of salary prescribed under subclause (1) of Clause 7.
(b) The provisions of paragraph (a) of this clause do not
apply to a medical practitioner who on any day commences
work at or after 12.00 noon and completes those hours at or
before 6.00pm.
(c) Where a medical practitioner works a broken shift
each portion of that shift shall be considered a separate shift
for the purposes of this subclause.

(d) Work performed during the medical practitioner's
ordinary hours on a Saturday or a Sunday shall be paid for
at the rate of time and one half.
(e) Work performed during the medical practitioner's
ordinary hours on a holiday referred to in Clause 9.—Public
Holidays shall be paid for at the rate of double time and one
half or, if the Employer agrees, be paid for time worked at
the rate of time and one half and in addition be allowed to
observe the holiday on a day mutually acceptable to the
Employer and the medical practitioner, provided that no
more than five days may be accumulated at any one time.
Provided further that a medical practitioner employed north
of 26 degrees South Latitude who is in receipt of the
allowance prescribed in subclause (4) of Clause 17.—On
Call and Call Back, shall be paid at the rate to which the
medical practitioner would ordinarily be entitled had the day
not been a public holiday and shall be entitled to observe
the holiday on a day mutually acceptable to the Employer
and the medical practitioner.
(f) The rates prescribed in paragraphs (d) and (e) of this
clause shall be in substitution for and not cumulative on the
rate prescribed in paragraph (a) of this clause.
19.—District Allowance.
Subject to provisions of this Award, the provisions of the
Public Service District Allowance Award 1988 shall apply
mutatis mutandis to medical practitioners employed under
this Award.
19A.—Claims for Payment of Award Entitlements.
Medical practitioners shall submit claims for payment of
award entitlements within three (3) months of an entitlement
being established.
19B.—Introduction of Change.
(1) (a) Where an employer has made a definite decision
to introduce major changes in production, programme,
organisation, structure or technology that are likely to have
significant effects on medical practitioners, the employer
shall notify the medical practitioners who may be affected
by the proposed changes and the Association.
(b) "Significant effects" include termination of employment, major changes in the composition, operation or size
of the employer's workforce or in the skills required; the
elimination or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work;
the need for retraining or transfer of medical practitioners
to other work or locations and restructuring of jobs.
Provided that where the Award makes provisions for
alteration of any of the matters referred to herein an
alteration shall be deemed not to have significant effect.
(2) (a) The employer shall discuss with the medical
practitioner affected and the Association, inter alia, the
introduction of the changes referred to in subclause (1)
hereof, the effects the changes are likely to have on medical
practitioners, measures to avert or mitigate the adverse
effects of such changes on medical practitioners and shall
give prompt consideration to matters raised by the medical
practitioners and/or the Association in relation to the
changes.
(b) The discussion shall commence as early as practicable
after a firm decision has been made by the employer to make
the changes referred to in subclause (1) hereof.
(c) For the purposes of such discussion, the employer
shall provide to the medical practitioners concerned and the
Association, all relevant information about the changes
including the nature of the changes proposed; the expected
effects of the changes on medical practitioners and any other
matters likely to affect medical practitioners provided that
the employer shall not be required to disclose confidential
information the disclosure of which would be inimical to
his/her interests.
19C.—Dispute Settling Procedures.
(1) Subject to the provisions of the Industrial Relations
Act 1979, Clause 19B.—Introduction of Change and Clause

20.—Board of Reference any grievance, complaint or
dispute, or any matter raised by the Association or a
respondent employer and medical practitioners engaged
under this Award, shall be settled in accordance with the
procedures set out herein.
The parties agree that no bans, stoppages or limitations
will be imposed prior to, or during the time this procedure
is being followed.
This clause in no way limits the rights of employers,
employees and the Association under the Occupational
Health, Safety and Welfare Act 1984 or other related
legislation.
(2) Where the matter is raised by a medical practitioner,
or a group of medical practitioners, the following steps shall
be observed—
(a) The medical practitioner(s) concerned shall discuss the matter with the Head of Department. If
the matter cannot be resolved at this level the
Head of Department shall, within three (3)
working days, refer the matter to the Medical
Superintendent and the medical practitioner(s)
shall be advised accordingly.
(b) The Medical Superintendent shall, if so able,
answer the matter raised within one (1) week of
it being referred and, if the Medical Superintendent is not able, refer the matter to the Hospital
Executive for its attention, and the medical
practitioner(s) shall be advised accordingly.
(c) (i) If the matter has been referred in accordance
with paragraph (b) above the medical practitioner(s) or the appropriate AMA Hospital
Medical practitioner Representative shall
notify the Association, to enable the opportunity of discussing the matter with the
employer.
(ii) The employer shall, as soon as practicable
after considering the matter before it, advise
the medical practitioner(s) or, where necessary, the Association of its decision. Provided that such advice shall be given within
one(l) month of the matter being referred to
the employer.
(d) Should the matter remain in dispute after the
above processes have been exhausted and be an
industrial matter either party may refer the matter
to the Western Australian Industrial Relations
Commission.
Where the parties jointly agree that the matters are
of a non-industrial nature, then by agreement
between the parties the matters may be referred to
other appropriate bodies, e.g. relevant Royal
Colleges for advice and/or assistance.
(e) Nothing in this procedure shall preclude the
parties reaching agreement to shorten or extend
the periods specified above.
(3) Where the employer seeks to discipline a medical
practitioner, or terminate a medical practitioner the following steps shall be observed—
(a) (i) In the event that a medical practitioner
commits a misdemeanour, the medical practitioner's immediate supervisor or any other
practitioner so authorised may in accordance
with that authority exercise the employer's
right to reprimand the medical practitioner so
that the medical practitioner understands the
nature and implications of his/her conduct.
(ii) The first two reprimands shall take the form
of warnings and, if given verbally, shall be
confirmed in writing as soon as practicable
after the giving of the reprimand.
(iii) Should it be necessary, for any reason, to
reprimand a medical practitioner three (3)
times in a period not exceeding twelve (12)
months' continuous service, the contract of

service shall, upon the giving of that third
reprimand, be terminable in accordance with
the provisions of this Award. The medical
practitioner shall have the right to be represented when being reprimanded.
(iv) The above procedure is meant to preserve the
rights of the individual medical practitioner,
but it shall not, in any way, limit the right of
the employer to summarily dismiss a medical
practitioner for misconduct.
(4) The settlement of procedures provided by this clause
shall be applied to all manner of disputes referred to in
subclause (1) hereof, and no party, or individual, or group
of individuals shall take any other action, of whatever kind,
which may frustrate a settlement in accordance with its
procedures. Observance of these procedures shall in no way
prejudice the right of any party in dispute to refer, where
appropriate, the matter for resolution in the Western
Australian Industrial Relations Commission.
The status quo (i.e. the condition applying prior to the
issue arising) will remain until the issue is resolved in
accordance with the procedure outlined above.
(5) The Association recognises that the employers have
a statutory and public responsibility to provide health care
services without any avoidable interruptions.
This grievance procedure has been developed between the
parties to provide an effective means by which medical
practitioners may reasonably expect problems will be dealt
with as expeditiously as possible by hospital management
Accordingly the Association hereby agrees that during
any period of industrial action, sufficient labour will be
made available to carry out work essential for life support
within hospitals.
(6) In resolving issues of an industry wide nature
discussions will commence at the level specified in (2)(c)(i)
above between the appropriate Association officials and
representatives of the respondents. For the purpose of this
clause industry wide issues mean those issues affecting more
than one site or involving claim(s) seeking variation(s) to
the Award.
(7) The parties acknowledge that this procedure formed
part of the package which justified the payment of the
increases available under the Structural Efficiency Principle.
Accordingly, the parties agree that if either party is of the
view that the other party is in breach of this procedure, the
matter will be referred to the Western Australian Industrial
Relations Commission for it to determine—
(a) whether a breach of the procedure has occurred;
and
(b) subject to (a) above, the appropriateness of the
continued provision of the benefits provided under
the Structural Efficiency Principle or any other
action considered appropriate by the Commission.
19D.—Award Modernisation.
(1) The parties are committed to reviewing the terms of
the Award to provide, where appropriate for more flexible
and efficient working arrangements, enhance productivity,
improve the quality of working life, skills and job
satisfaction and assist positively in the restructuring process.
(2) In conjunction with testing the current award structure
the parties are prepared to discuss all matters raised by the
employers or the Association directed to increasing flexibility and efficiency.
(3) There shall be no limitation on any award matter being
raised for discussion.
19E.—Establishment of Consultative Mechanism.
The parties to this award are required to establish a
consultative mechanism/s and procedures appropriate to
their size, structure and needs, for consultation and
negotiation on matters affecting the efficiency and productivity of the Public Sector Health Industry.

20.—Board of Reference.
There shall be a Board of Reference consisting of a
Chairman and an equal number of Employer and employee
representatives appointed pursuant to Section 48 of the
Industrial Relations Act 1979 and Part V of the Industrial
Relations Commission Regulations 1985.
21.—No Reduction.
No medical practitioner employed at the date of this
Award shall suffer any reduction or derogation of any
conditions applicable to the medical practitioner's employment as a result of the introduction or application of this
Award, provided that this Clause shall not apply in respect
of subclause (2) of Clause 17.
Provided further that this clause shall not apply to medical
practitioners employed north of 26 degrees South Latitude,
in respect to the variation in conditions of employment in
respect to the Schedule of Agreement annexed to this
Award.
22.—Term of Award.
This Award shall operate as from and including the first
day of January, one thousand nine hundred and eighty seven
and shall remain in force for a period of five years, provided
that at any time after the expiration of the first twelve
months from the date of this Award or after the expiration
of any period of twelve months from the date of any
variation thereof, either of the parties may negotiate with the
other party to amend or add to this Award.
Dated at Perth this 26th day of December, 1986.

Schedule A—Schedule of Agreement.
Conditions of Appointment and Employment for Medical
Practitioners Employed in Public Hospitals North of 26
degrees South Latitude.
(1) INTRODUCTION
The nature of the delivery of medical services in public
hospitals north of 26 degrees South Latitude has resulted in
the need for an agreement between the Minister for Health
and the Western Australian Branch of the Australian
Medical Association which complements those provisions
of the Western Australian State Public Hospitals Medical
Practitioners' Award 1987 specific to medical practitioners
employed in public hospitals north of 26 degrees South
Latitude.
(2) SCOPE
The Agreement shall apply to all medical practitioners
employed in public hospitals north of 26 degrees south
latitude with the exception of Interns, Resident Medical
Officers, Registrars and Senior Registrars.
(3) SALARIES, APPOINTMENT AND PROGRESSION CRITERIA
The salaries or salary ranges applicable to medical
practitioners shall be those contained in Clause (7)(1) of the
Western Australian State Public Hospitals, Medical Practitioners' Award 1987.
The appointment of a medical practitioner and the
progression of the practitioner through the salary scales shall
be in accordance with the following criteria:—
3.1 A General Practitioner may be appointed to
classifications within the range level 1.1 to 1.3,
provided that a general practitioner with more
than 5 years post graduate experience shall be
appointed at Level 1.4. General Practitioners may
then proceed subject to good conduct, diligence
and efficiency by annual increments to the
maximum, Level 1.6.
3.2 A Specialist practitioner shall be appointed at a
classification of not less than Level 1.5 and
subject to good conduct, diligence and efficiency
proceed to Level 2.2.
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3.3 A general practitioner appointed as a Senior
Medical Officer shall advance two salary points
provided that this does not exceed Level 1.6. After
12 months at Level 1.6. a Senior Medical Officer
may proceed subject to good conduct, diligence
and efficiency by annual increments to Level 2.2.
3.4 A specialist appointed as a Senior Medical Officer
shall advance two salary points and then proceed
subject to good conduct, diligence and efficiency
by annual increments to the maximum of Level
2.2. After 12 months at Level 2.2 a specialist
appointed as a Senior Medical Officer shall be
paid an allowance at the maximum level prescribed by Clause 7(2) of the Western Australian
Public Hospitals Medical Practitioners' Award in
addition to the prescribed salary.
(4) PRIVATE PRACTICE
A medical practitioner shall exercise a right of private
practice in accordance with the provisions of the North West
Private Practice Trust Fund.
(5) GRATUITY PAYMENTS
Medical practitioners in addition to the entitlements
specified in the award, shall accrue an entitlement to four
weeks' salary for each completed year of continuous service,
subject to a minimum term of three years' continuous
service. The payment may be drawn in whole or in part at
any time after completion of the qualifying period or will
be paid upon retirement or resignation. The quantum of the
payment is determined on the basis of the substantive base
salary applicable at the time of payment being made.
(6) CHARGES ASSOCIATED WITH HOUSING
A medical practitioner occupying housing supplied by the
Health Department of Western Australia or any other
Government Agency shall pay the standard charges for rent,
gas, water and power set by the Health Department or
Government Agency responsible for establishing the
charges.
The charges in respect to gas, water and power shall be
phased in over a period of 12 months in accordance with the
following formula—
1 July 1987—31 December 1987: 50% of the charge
1 January 1988—30 June 1988: 75% of the charge
1 July 1988—and thereafter: 100% of the charge
Introduction of payment of the subsidy in respect to
airconditioning shall be phased in according to the following
formula:
1 July 1987—31 December 1987: 50% of the subsidy
1 January 1988—30 June 1988: 75% of the subsidy
1 July 1988—and thereafter: 100% of the subsidy
(7) ANNUAL LEAVE TRAVEL CONCESSIONS
Annual leave travel concessions for medical practitioners
shall be in accordance with Public Service Board Administrative Instruction No. 604 "Travel Concessions for Annual
Leave".
This provision will operate from 1 July, 1987 and shall
apply to any claim received after that date.
(8) MOTOR VEHICLE
The medical practitioner will be provided with a fully
maintained motor vehicle for official use. The vehicle will
also be available for limited private use in accordance with
the conditions laid down by the Commissioner of Health.
(9) RELOCATION EXPENSES
Where a medical practitioner is recruited from within
Western Australia he/she shall be entitled to air travel for
him/herself and immediate family members and the cost of
freight of personal effects from the point of recruitment to
the location of appointment, at the expense of the Employer.
Where a medical practitioner is recruited from interstate
or overseas, the costs of air travel and freight on personal
effects will only be met by the Employer where the
appointee enters a bond to remain for a fixed period, not

74 W.A.I.G.

exceeding two years, in service in a hospital north of 26
degrees South Latitude in the case of interstate recruitment
and three years in the case of overseas recruitment.
The cost of air travel to Perth, Western Australia for the
employee and immediate family members will be met by the
Employer on cessation of the contract of service. Financial
assistance with transportation of personal effects may be
provided on a discretionary basis.
The range of items included as personal effects will be
in accordance with the schedule determined by the Commissioner of Health from time to time.
(10) OVERSEAS STUDY LEAVE
In recognition of the need for north west medical
practitioners to update their skills, a period of 3 months' paid
overseas study leave at an approved medical institution will
be provided to medical practitioners after a period of 5
years' continuous service in the north west.
The cost of air travel will be met by the employer and a
travelling and subsistence allowance paid at the rate
prescribed by the Public Service Miscellaneous Allowances
Award will also be provided.

Schedule B—Named Parties.
The following parties are named parties to the Award—
The Western Australian Branch of the Australian
Medical Association, 14 Stirling Highway, NEDLANDS WA 6009
The Minister for Health. 3rd Floor 'B' Block, 189
Royal Street, EAST PERTH WA 6004
The Boards of Management of—
Royal Perth Hospital, Wellington Street, PERTH WA
6000
Sir Charles Gairdner Hospital, Verdun Street, NEDLANDS WA 6008
Fremantle Hospital, Alma Street, FREMANTLE WA
6160
Princess Margaret Hospital for Children, Thomas
Street, SUBIACO WA 6008
King Edward Memorial Hospital for Women, Bagot
Road, SUBIACO WA 6008
Beverley District Hospital, Sewell Street, BEVERLEY
WA 6304
Black Range District Hospital, SANDSTONE WA
6639
Boddington District Hospital, Hotham Road, BODDINGTON WA 6390
Bridgetown District Hospital, Peninsula Road, BRIDGETOWN WA 6255
Bruce Rock Memorial Hospital, Dunstall Street,
BRUCE ROCK WA 6418
Corrigin District Hospital, Kirwood Street, CORRIGIN WA 6375
Cunderdin District Hospital, Cubbine Road, CUNDERDIN WA 6407
Dalwallinu District Hospital, Myers Street, DALWALLINU WA 6609
Dumbleyung District Hospital, Mclntire Road, DUMBLEYUNG WA 6350
Gnowangerup District Hospital, Yougenup Road,
GNOWANGERUP WA 6335
Goomalling District Hospital, Forrest Street, GOOMALLING WA 6460
Harvey District Hospital, 45 Hayward Street, HARVEY WA 6220
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Kalamunda District Community Hospital, Elizabeth
Street, KALAMUNDA WA 6076
Kellerberrin Memorial Hospital, Moore Street, KELLERBERRIN WA 6410
Kojonup District Hospital, Spring Street, KOJONUP
WA 6395
Kondinin District Hospital, Graham Street,
KGNDIN IN WA 6367
Kukcrin District Hospital, KUKERIN WA 6352
Kununoppin District Hospital, Leake Street, KUNUNOPPIN WA 6489
Moora District Hospital, Dandaragan Road, MOORA
WA 6510
Morawa District Hospital, Cauldfield Road, MORAWA WA 6623
Mukinbudin District Hospital, Cnr Ferguson and
Maddock Streets, MUKINBUDIN WA 6479
Mullewa District Hospital, Elder Street, MULLEWA
WA 6630
Murray District Hospital, McKay Street, PINJARRA
WA 6208
Nannup District Hospital, Carey Street, N ANN UP WA
6275
Narembeen District Hospital, Ada Street, NAREMBEEN WA 6369
Norseman District Hospital, Talbot Street, NORSEMAN WA 6443
North Midlands District Hospital, Station Street,
THREE SPRINGS WA 6519
Northampton District Hospital, Stephen Street,
NORTHAMPTON WA 6535
Northcliffe District Hospital, Wheatley Road,
NORTHCLIFFE WA 6252
Pemberton District Hospital, Hospital Road, PEMBERTON WA 6260
Plantagenet District Hospital, Langton Road, MT
BARKER WA 6324
Quairading District Hospital, Harris Street,
QUAIRADING WA 6383
Ravensthorpe District Memorial Hospital, Martin
Street, RAVENSTHORPE WA 6346
Rottnest Island Hospital, ROTTNEST WA 6161
Southern Cross District Hospital, Coolgardie Road,
SOUTHERN CROSS WA 6426
Tambellup District Hospital, Taylor Street, TAMBELLUP WA 6320
Warren District Hospital, Hospital Avenue, MANJIMUP WA 6258
Williams District Hospital, Adam Street, WILLIAMS
WA 6391
Wongan Hills District Hospital, Ackland Street, WONGAN HILLS WA 6603
Wyalkatchem-Koorda District Hospital, Honour Avenue, WYALKATCHEM WA 6485
Yalgoo District Hospital, Stanley Street, YALGOO
WA 6218
Albany Regional Hospital. Hardie Road, ALBANY
WA 6330
Armadale-Kelmscott Memorial Hospital, Albany
Highway, ARMADALE WA 6112
Augusta District Hospital, Blackwood Avenue, AUGUSTA WA 6290
Bentley Hospital, 33 Mills Street, BENTLEY WA
6102
Broome District Hospital, Robinson Road, BROOME
WA 6725
Bunbury Regional Hospital, Blair Street, BUNBURY
WA 6230
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Busselton District Hospital, Mill Road, BUSSELTON
WA 6280
Carnarvon Regional Hospital, Cleaver Street, CARNARVON WA 6701
Collie District Hospital, Steer Street, COLLIE WA
6225
Denmark District Hospital, Strickland Street, DENMARK WA 6333
Derby Regional Hospital, Loch Street, DERBY WA
6728
Donnybrook District Hospital, Bentley Street, DONNYBROOK WA 6239
Esperance District Hospital, Hicks Street, ESPERANCE WA 6450
Exmouth District Hospital, Lyons Street, EXMOUTH
WA 6707
Geraldton Regional Hospital, Shenton Street, GERALDTON WA 6530
Kalgoorlie Regional Hospital, Piccadilly Street, KALGOORLIE WA 6430
Katanning District Hospital, Clive Street, KATANNING WA 6317
Kununurra District Hospital, 96 Coolibah Drive,
KUNUNURRA WA 6743
Lake Grace District Hospital, Stubbs Terrace, LAKE
GRACE WA 6353
Laverton District Hospital, Beria Road, LAVERTON
WA 6440
Leonora District Hospital, Kalgoorlie Road, LEONORA WA 6438
Margaret River District Hospital, Farrelly Street,
MARGARET RIVER WA 6285
Meekatharra District Hospital, High Street,
MEEKATHARRA WA 6642
Merredin District Hospital, Kitchener Road, MERREDIN WA 6415
Mount Henry Hospital, Cloister Avenue, COMO WA
6152
Mount Magnet Nursing Post, Lot 4536 Criddle Street,
MOUNT MAGNET WA 6638
Narrogin Regional Hospital, Williams Road, NARROGIN WA 6312
Newman District Hospital, Mindarra Drive, NEWMAN WA 6753
North am Regional Hospital, Duke Street, NORTHAM
WA 6401
Onslow District Hospital, Second Avenue, ON SLOW
WA 6710
Osbome Park Hospital, Osbome Place, STIRLING
WA 6021
Paraburdoo District Hospital, Rocklea Road, PARABURDOO WA 6754
Port Hedland Regional Hospital, Kingsmili Street,
PORT HEDLAND WA 6721
Rockingham-Kwinana District Hospital, Elanora
Drive, ROCKINGHAM WA 6168
Roeboume District Hospital, 42-44 Hampton Street,
ROEBOURNE WA 6718
Tom Price District Hospital, Mine Road, TOM PRICE
WA 6751
Wagin District Hospital, Vesper Street, WAGIN WA
6315
Wickham District Hospital, Mulga Way, W1CKHAM
WA 6720
Woodside Maternity Hospital, 18 Dalgety Street,
EAST FREMANTLE WA 6158
Woorooloo District Hospital, Linley Valley,
WOOROOLOO WA 6558
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Wyndham District Hospital, Lot 1270, Minderoo
Street, WYNDHAM WA 6740
York District Hospital, Trcw Road, YORK WA 6302

PUBLIC SERVICE APPEAL
BOARDWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Keith Brocklehurst
and
Director General, Ministry of Justice.
No. PSAB 30 of 1993.
PUBLIC SERVICE APPEAL BOARD.
COMMISSIONER R.N. GEORGE.
MR G. HORDERN.
MS J. MCCOMBE.
4 August 1994.
Reasons for Decision.
THE COMMISSIONER: The matter now before the Public
Service Appeal Board raises the question of whether the
Applicant, Keith Brocklehurst, was dismissed from his
employment with the Respondent or whether his contract of
employment was one for a finite term which simply came
to an end through the effluxion of time. Both parties to the
proceedings agree that the question ought be determined as
a preliminary point before proceeding to the merit of the
Appeal. Further, Ms Racovelli for the Appellant concedes
that if the Board finds in favour of the latter proposition
there exists a number of authorities which establish that an
employment contract finite in term which expires and is not
renewed is not a dismissal and that it is not intended to argue
to the contrary.
The evidence of the Appellant is that he was first
employed as a Group Worker with the Department for
Community Services on a contract for a fixed term of
approximately three months from 13/4/92 to 19/7/92. This
was followed by a series of similar contracts the last of
which specified a term commencing on 28/9/93 and ending
on 28/12/93. There is dispute, however, about whether the
signature affixed in acceptance of the offer of employment
which led to the contract commencing on 28/9/93 is that of
the Appellant, whose evidence is that it does not appear to
be.
In Ms Racovelli's submission two issues arise in relation
to the contracts. The first is their authenticity, given the
process which led to their making, and the second is their
validity, given that the Institution Officers Allowances and
Conditions Award 1977 No. 3 of 1977, ("the award"),
which is said by her to apply, does not provide for the option
of fixed term contracts.
Copies of letters of offer of employment extracted from
the Appellant's personal file relating to the terms of his
employment were submitted to the Board as Exhibits 1 to
4. The Board was also provided with the original documents
from the Appellant's personal file, including the Departmental employee advice forms. These documents reveal that the
Appellant was employed on a series of fixed term contracts
for periods ranging from 12 weeks to 23 weeks. The
document relating to the first period of employment is in the
form of a Departmental "Employee Commencement Advice" which records a commencement date for employment
of 15/4/92 and a ceasing date of 19/1/92. The form notes
under the section headed "EMPLOYMENT DETAILS"
that the "Employee WILL BE CEASED at this date unless
further advised". The form includes other relevant informa-
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tion including work location, salary and the reason for
employment, at that time being the replacement of another
employee temporarily absent on a TAFE course. The reason
for employment is recorded under the section of the form
headed "TEMPORARY EMPLOYMENT ONLY". While
that section also notes the attachment of a letter of
appointment as being compulsory, no such letter was
included in the material provided to the Board. None of the
detail contained in the "Employee Commencement Advice", however, was challenged by the parties.
The Departmental forms which record subsequent periods
of employment are differently constructed and headed
"Employee Extension Advice". The first of these forms
record that the Appellant was to be employed for a period
of some 23 weeks between the dates of 20/7/92 and
27/12/92. As with the "Employee Commencement Advice", the "Employee Extension Advice" notes that the
employee would be ceased from the date recorded unless
further advised. The reason for extension is given as the
replacement of another employee on placement at the
University of Western Australia. The form also identifies
that a letter of contract had been received. The terms of that
letter are set out below.
"TEMPORARY GROUP WORKER CONTRACT
K. Brocklehurst
Dear Keith,
I am pleased to offer you employment as a temporary
Group Worker for a period of 23 weeks commencing
on 20/7/92 and expiring on 27/12/92 on the following
terms and conditions.
Your employment as an officer is made under
Section 80 of the Industrial Relations Act 1979, and is
subject to the provisions of that Act insofar as they are
not inconsistent with the terms and conditions set out
below.
Your gross annual salary shall be equivalent to a sum
varied in accordance with the salary paid from time to
time in respect of the State Public Service Classification (Level 2, 1st Year) as aligned with the Public
Authorities Salaries Award 1986, or any amendment
thereof for the time being in force of any Award or
Agreement in substitution thereof or in lieu thereof.
You will be entitled to allowances as per the
Department for Community Welfare Institution Officers Allowances and Conditions Award 1977 and to
annual leave and sick leave as per this award and on
the same terms and conditions to which a "temporary
officer" (within the meaning of that expression in the
Public Service act 1978) is entitled under the Act,
Regulations and Administrative Instructions which
shall apply mutatis mutandis to you as if you were a
"temporary officer".
Nothing in this agreement shall confer upon you
"permanent" or "temporary" officer status within the
meaning of the Public Service Act 1978, and no part
of your service under this agreement shall count for the
purpose of Section 32 of that Act.
Your employment under this agreement may be
terminated at any time by either of the parties hereto
giving to the other one month's notice in writing.
Your attention is drawn to the fact that prior to
commencement your employment documentary evidence of your age and status as a permanent resident
in Australia is required.
If you wish to accept this offer of employment,
would you please indicate your acceptance of these
terms by signing the duplicate copy of this agreement
and returning it to the Assistant Superintendent of this
office by the, 1990.
Yours sincerely,
DIRECTOR GENERAL
[Exhibit 1]

The Appellant signified his acceptance of this offer by
affixing his signature together with the notation "thanking
you". The date of signing is recorded as 9/7/92.
The forms covering the periods 28/12/92 to 28/3/93,
29/3/93 to 27/6/93, 28/6/93 to 28/9/93 and 28/9/93 to
28/12/93 all record the reason for extension of employment
as being the filling of a position held vacant due to rotation.
Rotation of employees through different positions in
diflferent institutions is said to occur as a matter of
Departmental policy which results in temporary vacancies
which are filled by the employment of employees on fixed
term contracts. In the case of the periods referred to above
it is noted that the vacancy in each case related to the same
position number at the Longmore institution. The relevant
section of the "Employee Extension Advice" forms notes
that letters of contract were received in respect of each
period of employment except one, that being the period
28/12/92 to 28/5/93. The letters of offer subsequent to the
one covering employment for the period 20/7/92 to 27/12/92
were different in their terms but still specified that the offer
was for a "fixed term" of employment. Questions were
raised about the dating of the letters of offer, two being dated
22/7/92 and one being undated, and about the signature
purported to be that of Mr Brocklehurst on the final letter
of offer for the period 28/9/93 to 28/12/93. The original
documents from the Appellant's personal file, however,
contain Departmental date stamps which indicate the receipt
of each letter on a date relevantly approximate to the period
of each contract and the Board is satisfied that this was no
more than the result of untidy administrative procedures.
The Board is also satisfied that there is nothing in what
occurred which allows for a conclusion that the employment
arrangements in respect of the Appellant were other than
those specified in the letters of offer and recorded on the
"Employee Extension Advice" forms. Further, the evidence of Mr Brocklehurst concerning the signature indicating acceptance of employment on the conditions outlined in
the undated letter of offer for the period 28/9/93 to 28/12/93
(and other letters of offer for that matter) was less than
convincing and we accept that the Appellant was aware of
and signed in acceptance of the letters of offer at least for
the periods 27/12/92 to 20/7/92,29/3/93 to 27/6/93,28/6/93
to 28/9/93 and 28/9/93 to 28/12/93. The last of these letters,
which is under the Ministry of Justice letterhead, is undated
but has on it a Departmental stamp identifying the date of
its receival as 15/9/93. This establishes a pattern of fixed
term contracts on terms expressed in letters of offer to the
Appellant and it is not possible, on the evidence, for him to
say otherwise. This is not altered by what the Appellant said
other Group Workers had told him about the expectation of
such contracts turning into permanent employment. There
is no evidence of any agreement or offer by any person in
authority concerning any employment arrangement different
to that provided for in the contracts entered into. Nor do we
find their authenticity to be in doubt because of the process
leading to the making of those contracts.
Even if it could be established that the signature on the
letter of offer for the period 28/9/93 to 28/12/93 was not that
of the Appellant and he was unaware of its existence then
the extension of the contract would be a unilateral extension,
the only effect of which would be, if not accepted by the
Appellant, that his contract expired on 27/9/93 as originally
agreed (see The Public Service Appeal Board, Ex Parte the
Public Service Commissioner (unreported) Full Court of the
Supreme Court of WA; 24/5/94).
We tum now to consider the submissions that the making
of fixed term contracts is inconsistent with the provisions
of the award applying to the Appellant's employment and
that they are therefore rendered invalid. Ms Smith for the
Respondent argues that this is not the case on two grounds.
The first is that while it could be said that the award applied
to the Appellant's employment by operation of law up until
1/7/93, such was not the case after that date. On 1/7/93 the
Youth Justice Bureau of the Department of Community
Development was amalgamated with the Crown Law
Department and the Department of Corrective Services to
create what is now known as the Ministry of Justice. By the
Acts Amendment (Ministry of Justice) Act 1993, Part 4, No.

31 of 1993 assented to on 15/12/93, a number of changes
were made to the Child Welfare Act 1947 which were
deemed to have come into operation on 1/7/93. Those
changes placed the control and treatment of children
offending against the law or a purpose connected therewith
under the administration of the Hon Attorney General and
assigned to the Chief Executive Officer of the Ministry of
Justice, subject to the Act and the control of the Hon
Attorney General, responsibility for the management,
control and security of all detention centres and the welfare
of all children detained in them. In the context of these
changes the contract commencing 28/9/93 was entered into
through the Ministry of Justice with the Attorney General
being the employer. That the employee was so employed is
not in dispute. It was not until 28/3/94, however, that Clause
3.—Scope, of the award, was varied to apply to all
Government Officers employed as Group Workers and/or
Senior Group Workers in the Department for Community
Development and/or the Ministry of Justice (74 WAIG 900)
(our emphasis). Until that date the award applied only to
Government officers employed as Group Workers or Senior
Group Workers in the Department for Community Welfare
(which had been renamed the Department of Community
Development from 1/10/92).
For the term of the Appellant's final period of employment
therefore it would seem that the award did not apply by
operation of law but by the incorporation of its provisions
into the contract of employment. There was thus no conflict
between the contract of employment and the award and it
could not be said to be invalid for that reason.
Even if this had not been the case there is force in the
Respondent's second proposition that to the extent that the
contract might be said to be inconsistent with the award, the
contract is not rendered invalid in its totality but only to the
extent of the inconsistency. Section 114 of the Industrial
Relations Act 1979 is said by Ms Racovelli to prevent
contracting out of an award and because of the differences
in the notice period between the award (1 month) and the
contract (1 week) an inconsistency is created which renders
the contract invalid. Section 114 of the Industrial Relations
Act 1979, insofar as it is relevant to this issue, reads as
follows:
"114.(1) Subject to this Act, a person shall not be freed
or discharged from any liability or penalty or
from the obligation of any award, industrial
agreement or order of the Commission by
reason of any contract made or entered into
by him or on his behalf, and every contract,
in so far as it purports to annul or vary such
award, industrial agreement or order of the
Commission, shall, to that extent, be null and
void without prejudice to the,other provisions
of the contract which shall be deemed to be
severable from any provisions hereby annulled."
The inconsistency between the contract and the award in
this case is the notice period. That provision is thus severed
and rendered null and void without prejudice to the other
provisions of the contract. The balance of the contract is
therefore not null and void and continues to apply.
While Ms Racovelli for the Appellant contends that the
making of a fixed term contract is also inconsistent with the
award on the authority of Australian Workers Union,
Western Australian Branch, Industrial Union of Workers v.
Newcrest Mining Ltd (72 WAIG 402) in which it was held
that the award did not allow for fixed term contracts, we do
not find force in this argument. The award in the Newcrest
Mining case is distinguishable from the award the subject
of these proceedings in that the former specifies that "the
contract of service shall be weekly and may be terminated
by one weeks notice on either side" (our emphasis). The
Institution Officers Allowances and Conditions Award 1977
No. 3 of 1977 contains no similar provision and there is
nothing within it which would enable a conclusion that the
making of a fixed term contract would be inconsistent with
its terms. In fact, as submitted by Ms Smith for the
Respondent, the existence of an obligation under an award

always depends upon the existence of a contract (Amalgamated Collieries of WA Ltd v. True (1938) 59 CLR 417 at
423-4 and see also Gapes v. Commercial Bank (1979) 37
ALR 20 at 22-23). In this case the award incorporated into
the contract does not constitute a complete code and
expressly contemplates similar conditions of employment to
persons appointed under the Public Service Act 1978.
Pursuant to Section 30(2) of the Public Service Act public
servants may be appointed for a fixed term. While the award
is silent as to whether Group Workers may be employed for
a fixed term, such an arrangement could be said to be well
within the scheme of the award.
For the reasons set out above the Board finds that the
Appellant was at the relevant time employed under a
contract for a fixed term, that the award did not apply at the
relevant time (or alternatively, if it did, the contract was not
inconsistent with the award) and that on 1/12/93 the
Executive Director, Ministry of Justice, informed the
Appellant in writing that he was not required to attend for
work and would not be offered a new contract of
employment (Exhibit B). The Appellant was paid his full
entitlements up to and including 28 /12/93 and his contract
therefore came to an end by the effluxion of time.
We observe also that a failure to offer re-employment
does not amount to a dismissal. When an employee accepts
employment for a fixed term the employee must be taken
to have consented to the position that the contract comes to
an end on a specified day (See Ex Parte Wurth; Re Hilly
(1954) NSW (SR) 47 at pp 59-60, 62-63; and see also Ex
Parte; Public Service Commissioner; Unreported; Full Court
of the Supreme Court of WA; 24/5/94; Rowland J at p8).
A decision not to offer a contract of employment does not
constitute a "decision" that can be reviewed by the Public
Service Appeal Board. (See Ex Parte; Public Service
Commissioner; Unreported; Full Court of the Supreme
Court of WA; 24/5/94 and see also CSA v. Public Service
Commission (1993) 73 WAIG 1845 and see also CSA v.
Public Service Commission (1993) 73 WAIG 3003.
In light of the Board's findings in this matter the element
of dismissal necessary to invoke the jurisdiction of the
Board does not exist and this appeal should be dismissed.

conferred on it under the Industrial Relations Act 1979
hereby orders—
That the appeal be dismissed.
(Sgd.) R.N. GEORGE,
[L.S.]
Public Service Arbitrator.

RECLASSIFICATION
APPEALSWESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Michelle Ethne Pontifex
and
Public Service Commission.
No. PSA 85 of 1990.
PUBLIC SERVICE ARBITRATOR.
COMMISSIONER R.N. GEORGE.
15 July 1994.
Order.
WHEREAS the applicant sought and was granted leave to
withdraw her application, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That the application be withdrawn by leave.
(Sgd.) R.N. GEORGE,
[L.S.]
Public Service Arbitrator.

Appearances: Ms C. Racovelli appeared on behalf of the
Appellant.
Ms J. Smith (of Counsel) appeared on behalf of the
Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Keith Brocklehurst
and
Director General, Ministry of Justice
No. PSAB 30 of 1993.
PUBLIC SERVICE APPEAL BOARD.
COMMISSIONER R.N. GEORGE.
MR G. HORDERN.
MS J. MCCOMBE.
4 August 1994.
Order.
HAVING heard Ms C. Racovelli on behalf of the Appellant
and Ms J. Smith (of Counsel) on behalf of the Respondent,
the Public Service Appeal Board, pursuant to the powers

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Frania Bemadette Sharp
and
Public Service Commission.
No. PSA 86 of 1990.
PUBLIC SERVICE ARBITRATOR.
COMMISSIONER R.N. GEORGE.
15 July 1994.
Order.
WHEREAS the applicant sought and was granted leave to
withdraw her application, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act
1979 hereby orders—
That the application be withdrawn by leave.
(Sgd.) R.N. GEORGE,
[L.S.]
Public Service Arbitrator.

SCHOOL TEACHERS
TRIBUNAL—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
State School Teachers Union of W.A. (Inc.)
and
Minister for Education.
No. T 9 of 1993.
GOVERNMENT SCHOOL TEACHERS TRIBUNAL.
COMMISSIONER S.A. KENNEDY, CHAIRPERSON.
MR RJ. POLLARD, MEMBER.
MS M. BEAMAN, DEPUTY MEMBER.
27 June 1994.
Reasons for Decision.
THE CHAIRPERSON: This application by the State School
Tbachers Union of W.A. (Inc.) ("the SSTU") was brought
pursuant to section 78(l)(a)(ii) of the Industrial Relations
Act 1979 as amended. The application was brought by the
SSTU on behalf of a teacher, Mr Wasyl Antoniak, who it
is asserted was unfairly transferred from Denmark District
High School at the end of 1992. The SSTU seeks a finding
of unfairness and the issue of orders that Mr Antoniak be
re-posted to Denmark District High School with payment of
all entitlements for the 12 month period he was suspended
without pay following his refusal of other postings on
transfer.
The Minister for Education ("the employer") denies that
the transfer was unfair and opposes the orders sought being
issued.
An issue of the jurisdiction for the Government School
Teachers Tribunal ("the Tribunal") to hear the application
was raised by the employer. The parties were heard on this
question by the Tribunal differently constituted. It concluded that there was jurisdiction to deal with the
application and issued this finding with reasons on 25
February 1994. Thus the substantive issue as claimed by the
SSTU is now to be dealt with. What is before the Tribunal
here is a claim of unfairness.
In my opinion the principles to be applied by the Tribunal
in considering a claim of this nature should parallel those
which govern the Commission in respect of dismissal cases.
These have been expressed a number of times in decisions
of the Commission and on appeal to the Industrial Appeal
Court [see Undercliffe Nursing Home and the Federated
Miscellaneous Workers Union, Hospital Services and
Miscellaneous WA Branch, 65 WAIG 385]. In this respect
it is noted in particular that while the legal right of an
employer to terminate a contract of employment is not an
unfettered right insofar as the Commission has authority to
intervene in the exercise of that right in a case where it has
been found to have been exercised unfairly, that intervention
must be based on the consideration of whether the
employer's action was reasonably open to it in all the
circumstances. It is not for the Commission to impose its
own conclusions in lieu.
Similarly here. There is clearly a right for the employer
to transfer employees. That right is not contingent on an
acceptance of the authority by the employee sought to be
transferred. That is, it is a condition of employment that the
employer can require an employee, over his or her
objections, to transfer in that employment from one school
to another. The point of exercise of that right does not
militate against it as a right. It may be delegated authority.
But the fact of the right to transfer existing in law does
not establish it as an unfettered right. The legislature has
conferred on the Tribunal an ability to intervene in the event
of it being established in a particular case that the right has
been exercised unfairly. The onus of establishing unfairness

lies with the party raising the claim. It is this which the
Tribunal must consider here.
Before proceeding to deal with it I make two observations. First, there is no cause or warrant in this matter for
the Tribunal to make any judgements whatsoever as to the
professional competence, standing or aptitude of the teacher
on whose behalf the claim has been brought or any other
teacher either in comparison with him or otherwise. The
outcome does not go to such matters at all. Further there is
no cause or warrant in this matter for the Tribunal to
question the commitment of the administration staff at
DDHS or any of the teachers on staff to achieving outcomes
for the students and the school which were considered in the
best interests of all. Finally I note that there was evidence
put before the Tribunal as to developments after the decision
to transfer Antoniak was made. This included two reviews
conducted over a number of months in 1993. But the crux
of this matter goes to the taking of the decision and events
after that are relevant only to the extent that they shed light
on the actual circumstances of the decision. Care then has
been taken in the evaluation of the evidence to discount that
which amounts to hindsight and retrospectively applied
considerations as reasons.
The submissions and evidence is dealt with shortly. First
it is noted that while the allegation of unfairness is based
on events and circumstances which took place back in 1992,
it is a fact that it was pursued formally shortly thereafter by
Antoniak and has been pursued subsequently by him and
then by the SSTU on his behalf. That is, there is no question
pursuant to section 27(1 )(a) which arises from the length of
time since the incidents occurred on which the claim of
unfairness is based.
As a result of the active pursuance of Antoniak's
grievance, two enquiries jointly conducted by the parties
have been concluded. The facts and issues now between
them largely are established and an agreed statement of facts
is before the Tribunal [Exhibit Ml].
Antoniak is a secondary school mathematics teacher on
the permanent staff of the Department of Education. In 1989
he was appointed to Denmark District High School
("DDHS"). Antoniak lives in the Denmark area (which is
approximately 470 kilometres south of Perth). In the last
school term of 1992 he was informed by the principal of
DDHS, Mr Peter Mallabone, that he would be required to
transfer from that school. The employer says that this was
due to a changed "staffing profile'' for DDHS in 1993. This
change, effectively decided upon by the school administration personnel (comprised of the Principal and two Deputy
Principals), was that there was a need for a person on staff
capable of carrying out youth education officer (commonly
known as "YEO") role and career education role as well
as teaching mathematics. It was put that the decision
involved a conclusion that the mathematics role could be
taken up by one of the Deputy Principals and that as a result
Antoniak would be "surplus to requirements" and would
need to be transferred to make way for a teacher who would
carry out these roles as well as teach some mathematics.
Antoniak, being advised that no position would be
available for him at the DDHS in 1993, was requested to
submit an application for transfer with notice of preferred
postings. He declined to do so and has maintained this stance
notwithstanding the subsequent appointment of another
teacher to the school and his own suspension without pay.
It is convenient at this point to note that the situation of
Antoniak is commonly categorised in the Department as a
"forced transfer". It seems that the proportion of forced
transfers out of some 1500-2000 transfers per year may vary
but it appears accepted that forced transfers should not be
resorted to if acceptable alternative means of satisfying
staffing demands exist.
A significant basis for the SSTU's allegation of unfairness
lies in the status of DDHS in 1992 as a school participating
in a national quality of teaching and learning project
("QTL"). As part of that project the school initiated an
intensive school development planning process over a
period of some eight months between February and August
1992. This process included extensive consultative work
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with both parents and teachers throughout this period. It is
clear from the documentation before the Tribunal that the
QTL project approach expressly excluded questions of
staffing (or "staff profiles") from consideration. One of its
premises was that schools would effect any desired changes
or outcomes using the existing staff. And it is clear from the
evidence of teachers at the school as well as from others
involved that it was understood by those participating in the
QTL project at DDHS that any change to the staffing profile
would only occur by having regard to the usual criteria
(school members and curriculum needs specific to the
school) and not to any QTL project considerations.
One of the findings out of the review process undertaken
under the QTL project was that a strength of the school was
academic achievement but that it was weak in terms of
student socialisation. This was identified as a priority for
1993 and the School Council confirmed that in the priorities
for 1993 there was a need to concentrate on personal and
interpersonal skills including self esteem.
The SSTU submits that the administration of DDHS,
without any consultation or reference to the teaching staff
or school council and thereby proceeding quite contrary to
the QTL guidelines, decided to utilise this outcome as
justification for a change in the staffing profile aimed at
removing Antoniak from the school because of perceived
deficiencies in his abilities. According to the SSTU these
concerns should have been directly addressed and not by
recourse to the employer's right of transfer. Thus, while it
acknowledges the right to transfer exists, the SSTU submits
that the evidence in the case of Antoniak establishes that the
exercise of that right on this occasion was unfair and the
Tribunal should intervene.
The employer argues that any reference to the QTL
project guidelines is a red herring. It was submitted that the
issue before the Tribunal should be determined having
regard for a number of questions: whether the Department
of Education (on behalf of the employer) had the power to
transfer Antoniak; whether the school administration had the
power to change the staff profile for 1993; whether that
change was justified; whether Antoniak was transferred in
favour of another teacher and whether Antoniak was suitable
for the position resulting out of the change to the staff
profile. It was put that the answers to the first three questions
were in the affirmative and that, on the evidence, the
answers to the remaining questions should be in the negative
and the allegation of unfairness rejected.
Six members of the teaching staff at Denmark District
High School ("DDHS") in 1992 gave evidence in the
proceedings. Antoniak, Ms Beverly McGuiness and Mr Ken
Pascho were called by the SSTU. A deputy principal, Ms
Shirley Favas, gave evidence after a summons by the SSTU
was taken out requiring her to do so. The principal and the
other deputy principal, Mr John Rice, gave evidence on
behalf of the employer and the manager of the secondary
personnel branch of the Department of Education, Mr Garry
Fischer, and the principal industrial officer for the Department, Mr John Ayling, also gave evidence on behalf of the
employer.
Statutory declarations from two other teachers, a Mr Peter
Bolt and a Mr Kevin O'Keefe were submitted by the SSTU
with notice to the other party and the Tribunal. No cross
examination was required by the other party and those
documents were admitted into evidence. Other documents
before the Tribunal include copies of applications for
transfer submitted by Mr Bolt and by Mr Jeffrey McPherson
who was transferred to DDHS for 1993 at the expense of
Antoniak's position on the staff. Copies of minutes of SSTU
branch meetings at the DDHS in October/November 1992,
correspondence, reports on Antoniak's teaching performance over 1990-1992 and documents on the national QTL
project which as well as copies of documents relevant to
grievance procedures and the Education Act regulations are
also before the Tribunal.
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The decision of the administration staff to change the
staffing profile was conveyed to the Department by the
principal of DDHS in a return summarising the secondary
school requirements of DDHS in 1993 [Exhibit El]. It is
dated 24 September 1992. It contains the following
notation—
Request a YEO type person who as a secondary
consideration can pick up some maths. This is in line
with QTL priorities for 1993.
We still have a concern for small classes. Our
Manual Arts Facilities cannot cope with YEAR [sic]
in 2 shifts (1993).
[Exhibit El]
No further detail regarding the concern about manual arts
was directly canvassed in the hearing albeit it appears from
the evidence of Mr Rice that the only teacher with whom
the option of picking up the new role identified above was
expressly discussed was the manual arts teacher. But this
was subsequent to the decision to have Antoniak transferred.
It is acknowledged that DDHS did not qualify for the
allocation of a YEO position per se. However the school's
return, with provision for "a YEO type person" included,
was approved by the Department on 20 October 1992.
[Exhibit E2]. Shortly after this Mallabone informed Antoniak that he was required to transfer out of DDHS.
The employer argues that the Department's endorsement
of the return from DDHS was no more or less than a
recognition of the usual staff profile decision making
process vested within a school and the reference to
justification on the basis of QTL priorities in the document
was quite irrelevant. This view was reiterated by Favas in
her evidence and by Mallabone and Rice.
In any event, but at the very least, it must be presumed
from the Department's reaction that the request for a "YEO
type role" was endorsed. But there are a number of
questions which arise out of this having regard for the
evidence of the selection of the person to take up the
position.
By way of a letter dated 27 November 1992, Mr Jeffrey
McPherson was notified of his transfer from Busselton
Senior High School (where he taught lower secondary
science and senior secondary biology and human biology)
to DDHS with his area of appointment being designated as
"science" albeit the Department's record of authorisation
of this appointment designates the area of appointment as
"MM Mathematics" [Exhibit M5]. McPherson had formally applied in June for transfer to a number of schools in
the Albany/Mt Barker/Denmark area to teach in the areas
of science/maths. To this extent it can be assumed that he
fitted the specification of mathematics teaching ability
stipulated in the DDHS return. But there is no reference to
any YEO experience at all in his application and in fact it
had a notation applied to it on 16 November 1992 within the
Department to the effect that he did not meet the
requirements for any of the schools in the region for which
he had applied, including DDHS [Exhibit M4]. Yet some 8
days later his appointment to DDHS was authorised.
Fischer explained this occurred as a result of an
evaluation of other records of McPherson held within the
Department and liaison between schools as to his capabilities satisfying the personnel branch that McPherson was
suitable for the position at DDHS and, with a previous
forced transfer establishing a priority status for return to the
area, his transfer was put into effect.
In arguing that in fact the selection of McPherson
represented a preference for him by the administration over
the lesser regarded Antoniak, the SSTU pointed to the
treatment of an application by another teacher who had four
years' experience in a YEO role in a senior high school as
well as some mathematics teaching. This was Mr Peter Bolt
who had been placed at the Albany District Office in 1992
and sought a transfer to a school within the region for 1993.
Like McPherson, Bolt's application for transfer was lodged
in June 1992 [Exhibit Ml/3]. The schools to which he sought
to be transferred in this application appear to all be primary
schools in Albany. But it is his evidence that in November

1992 he was advised by the personnel branch that there was
an opening at DDHS for a teacher with YEO/Mathematics
teaching and that he followed this up with a written request
to be considered for the position only to be told two weeks
later, after a further direct enquiry by him, that another
teacher had been "pencilled in" for the position. From this
point Bolt took no further interest in the position at DDHS.
His application was not withdrawn until 8 December 1992
though.

this does not seem an endorsement of quality. One could
equally interpret these remarks as reflecting a conclusion
that perceived deficiencies in Antoniak's style of dealing
with students involved a loss of opportunity to do more, and
to more effectively achieve in the teaching of the students
in his charge. And then there is the evidence of adjustments
to class loads in the second semester which in the
circumstances must be construed as an on going concern re
Antoniak's performance.

All this evidence points to an extant application by Bolt
for the DDHS position at the relevant time and is at odds
with the assertion in one of the employer's subsequent
statements that Bolt's application was not considered
because it had been withdrawn. [Exhibit Ml/13]. This
employer document seems to be further in error in that it
goes on to assert that in any event Bolt did not seek
appointment to Denmark (when his evidence is that he
did—by letter) and could not be appointed anyway because
he was only qualified to teach primary school mathematics.
It is noted that Fischer's evidence as to the lack of
qualification to teach mathematics is by no means categorical and the fact of Bolt's relevant YEO experience was not
really disposed of at all. Other reasons were identified for
Bolt not being a suitable or priority candidate but in all these
seem to be afterthoughts. In this respect it is noted that
Bolt's letter and his conversation with personnel branch staff
do not appear to have been followed up on.

It is clear that Favas was convinced that no amount of
support would aid Antoniak and that to some extent anyway
he was and would continue to be carried by other staff
members. And I think it likely that Mallabone and Rice
concurred with at least some of these views as to Antoniak's
abilities and further that the decision to offer up the
mathematics position on staff in the name of the priorities
of careers education and student counselling had this as one
of its foundations in that a change of the school profile in
that way, given Antoniak's record, was a key to his transfer.

Having regard for all this I think it most likely that Bolt's
application for appointment to the DDHS was not actually
evaluated because, very shortly after the endorsement of the
DDHS staff profile, it had been largely settled between the
school and the personnel branch that McPherson would be
transferred to DDHS in place of Antoniak who would be
moved on. Indeed Fischer's general evidence as to informal
communication between schools and the personnel branch
over such matters lends considerable weight to the other
evidence in support of this. It is quite clear that at least Favas
had a good opinion of McPherson's teaching abilities and
considered his transfer to the DDHS would be an asset to
the school in lieu of Antoniak. I think it probable that she
knew of his application for transfer and that there was
positive discussion within the administration personnel at
the school about the prospect of such a placement, with his
acceptability being conveyed to the personnel branch which
then saw its way clear to oblige with a decision to transfer
But given the fact that McPherson did not have specific
direct experience in a YEO role, which was the stated
objective (whereas Bolt did), this raises the question of the
extent to which the objective was a priority. The SSTU of
course asserts that the priority really was the removal of
Antoniak from the staff of DDHS.
Certainly there is evidence that Antoniak was not
regarded as a good teacher. Favas in particular was quite
forthright and uncompromising in her evidence on this point.
As she put it, Antoniak had demonstrated a poor ability to
relate well with students over a number of years despite
considerable help from the previous principal (Mr Bruce
Smith), Rice and others. In essence she described him as
beyond further support. Mallabone's evidence seems to go
some way towards this view too. This is not so much in his
actions, which involved an evaluation of Antoniak in April
1992 and a follow up with him on parental complaints as
to his discipline in May 1992, but in his evidence of
subsequent inaction on what are described by him as further
complaints raised after this point. I doubt this inaction
reflected an acceptance of the situation. It is more consistent,
in my view, with a conclusion that the remedy lay in other
ways than counselling. And then there is the evidence of
Rice on the degree to which Antoniak had been counselled,
assisted and supported over some time. Certainly it was put
by Rice (as well as by Mallabone) that as Antoniak was
"technically competent" to teach mathematics but only
lacked interpersonal skills, his capability as a teacher
achieving satisfactory outcomes was not in question. But

In this respect having regard for other evidence I am
satisfied that the process envisaged in the QTL project,
whereby the established outcomes were to then be the
subject of consultation and/or achievement within the school
was simply aborted in favour of an executive decision by the
administration to remedy a perceived problem in Antoniak's
performance. Indeed Mallabone's evidence as to a likely
"bun fight", staff factions and dissension should that
executive decision be open to discussion actually lends
weight to this conclusion. In effect his evidence is that while
the QTL project had been the vehicle for an empowering of
teachers and the school council so far as shaping of priorities
had been concerned, the implementation of those had to be
a matter for the administrative team because the consultative
process for any implementation was too fraught.
But it was also argued that the decision to transfer
Antoniak was a direct consequence of the staff failing to take
up the opportunity. This is not really sustainable on the
evidence. It appears that the manner in which the matter of
careers education in 1993 was to be pursued was not raised
in any concerted way for staff consideration prior to the
decision by the school administration in September to have
Mr Antoniak forcibly transferred if possible.
There is some evidence that the teacher responsible for
careers education in 1992 expressed a wish to cease this role
in 1993. According to Mallabone this occurred in May 1992.
And it is the evidence of Mallabone and Rice that there was
no interest by any other member of staff when this situation
and the 1993 prospects were raised by the administration at
a staff meeting on 9 September 1992. As a result, according
to Mallabone, the administration proceeded on 16 September 1992 to resolve the vacuum by deciding on a different
staffing profile to encompass a YEO type position with the
mathematics "surplus to requirements" in the form of
Antoniak being transferred.
No minutes of any staff meeting on 9 September were
produced but that is not to say that the matter of careers
education was not raised. It appears from the evidence of
McGuiness and Pascho that at some time the vacating of the
careers education role in 1993 by the current teacher
responsible was raised. But, while accepting the fact of the
situation being raised, it is clear from the evidence of
Mallabone and Rice as well as the other two teachers that
at no time did the administration raise the matter in the
context of a lack of volunteers leading to an alteration of the
staff profile and the prospect of a forced transfer. As already
noted it is Mallabone's evidence that there was good reason
for this in that a canvassing of those courses would result
in dissension and factions within the staff. But in the light
of this and the fact that when it became known amongst staff
members in October 1992 that Antoniak was being force
transferred, not only was there concern expressed as to the
process [Exhibit Ml/11] but also various alternatives
involving existing staff were actively promoted, the claim
of a vacuum in September in overstated.

2030

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Further, the claim of a failure of any staff to come forward
when the opportunity presented as reason for determining
on a force transfer of Antoniak a week later needs to be seen
in the context of the subsequent rejection by the administration of any other alternatives, even when raised, as viable
options. The decision was made.
Having regard for all before the Tribunal I have concluded
that the decision to transfer Antoniak fundamentally was
based on a desire to remove him from the school on the bases
of his record of perceived lack of interpersonal skills and
rapport with students. To achieve this there was a recourse
to the priorities of the QTL outcomes to then as justification.
The QTL process was thereby effectively abrogated. But,
more significantly, it was the inherent right of any teacher
to be confronted with negative professional evaluations
impinging on his/her career which was abrogated by
recourse to this means in lieu of the established processes
for formal review / remedy of unsatisfactory performance.
On this basis the right to transfer was not exercised fairly
by the employer in the case of Antoniak. I would see a
declaration of unfairness issuing.
So far as the remedies sought by the SSTU are concerned
I note the elapse of time since the dispute arose, the need
for practical consideration of others circumstances, including the needs of students. In the circumstances I consider the
most appropriate course at this point is to direct the parties
to have discussions forthwith with the view to arriving at
some agreed resolution and to report on the outcome by
Friday 1 July 1994 or as directed. In the event that no
agreement is reached the Tribunal may proceed to determine
the issue of remedy.
MR POLLARD: I agree with the conclusion of the
Chairperson that in all the circumstances the decision to
force transfer Mr Antoniak was unfair. In my view it is clear
that the school administration, having concluded that Mr
Antoniak was not a satisfactory teacher, used the QTL
project outcomes as a justification for removing him from
the staffing for Denmark District High School in 1993 and
regardless of the clear guidelines for that project.
MS BEAM AN: The decision to transfer Mr Wasyl
Antoniak from Denmark District High School in 1992 was
flawed. Instead of dealing directly with what were seen as
his shortcomings, the school administration tried to have it
two ways by relying on the QTL outcomes to secure his
departure while declining to apply the guidelines for proper
consultation within the school. The decision to transfer was
unfair for that reason.
THE CHAIRPERSON: It is the unanimous decision of
the Tribunal that the decision to transfer Wasyl Antoniak
from Denmark District High School in 1992 was an unfair
exercise of the right to transfer.
The parties shall forthwith discuss the remaining issues
and report on the outcome on or about 1 July 1994.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
State School Teachers Union of W.A. (Inc.)
and
Minister for Education.
No. T9 of 1993.
GOVERNMENT SCHOOL TEACHERS TRIBUNAL.
COMMISSIONER S.A. KENNEDY, CHAIRPERSON.
MR R.J. POLLARD, MEMBER.
MS M. BEAMAN, DEPUTY MEMBER.
20 July 1994.
Order.
WHEREAS the reasons for decision on the claim of unfair
transfer issued on 27 June 1994 with a direction that the
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parties would discuss the matter of remedy and report back
on the outcome; and
Whereas that direction has been complied with and no
agreement as to remedy has been reached; and
Whereas the applicant now seeks a hearing on its claim
as to remedy; and
Whereas it is likely that the Government School Teachers
Tribunal as constituted for this matter is unlikely to be able
to be constituted at a later date, the application will be
divided pursuant to section 27(l)(s) so that the claim as to
remedy may proceed separately with the claim of unfair
dismissal finalised herewith; and
Now therefore, having heard Mr P. Malone on behalf of
the State School Teachers Union of W.A. (Inc.) and Mr G.
Edwards on behalf of the Respondent, the Government
School Teachers Tribunal hereby—
1. DECLARES That the transfer of Mr Wasyl
Antoniak from Denmark District High School in
1992 was unfair.
2. ORDERS That the applicant's claim as to remedy
to apply in respect of that unfairness be divided
from Matter No. T 9 of 1993 with it becoming the
subject of Matter No. T 9(1) of 1993.
(Sgd.) S. A. KENNEDY,
Chairperson.
Government School Teachers Tribunal.

TEACHERS (PUBLIC SECTOR PRIMARY AND
SECONDARY EDUCATION) AWARD 1993
No. TA 1 of 1992.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
State School Teachers Union of W.A. (Inc.)
and
Minister for Education.
No. T 1 of 1994.
Teachers (Public Sector Primary and Secondary Education)
Award 1993
No. TA 1 of 1992.
GOVERNMENT SCHOOL TEACHERS TRIBUNAL.
COMMISSIONER S.A. KENNEDY, CHAIRPERSON.
DR N.F. REEVES, MEMBER.
MR R.J. POLLARD, MEMBER.
20 June 1994.
Reasons for Decision.
THE CHAIRPERSON: This is the unanimous decision of
the Government School Teachers Tribunal ("the Tribunal")
in this matter.
The claim is an application for an amendment to the
Teachers (Public Sector Primary and Secondary Education)
Award 1993. The provision sought to be amended is
Schedule I—Isolated Schools. This schedule directly relates
to Clause 17.—Isolated Schools Allowance. This clause
entitles employees at schools named in the schedule, and
subject to the conditions specified in the clause, to travel
once a year to the centre or one of the centres (or an
equivalent) identified in the Schedule with the employer to
reimburse such employee for travel costs incurred. The
amendment sought involves the adding of the following to
the list of designated isolated schools in Schedule I; Mt
Margaret (with the centre designated as Kalgoorlie), Bayulu
and Muludja (with designated centres of Derby and
Kununurra) and Nullagine and Marble Bar (with the
designated centres being Karratha and Port Hedland).

The employer opposes the claim.
According to the parties the tests applied in the past for
deciding whether a school was "isolated" for the purposes
of its inclusion on the schedule were as follows—
(1) whether it was more than 100 kilometres from the
nearest major locality;
(2) whether it was isolated from a centre of significant
European population;
(3) whether there is reasonable access by sealed, all
weather roads to the nearest large locality; and
(4) the size of the school and the local European
community as an indicator of the degree of
professional isolation.
The State School Tfeachers Union of W.A. (Inc.) ("the
SSTU") says that each of the schools nominated by it for
inclusion in the schedule meets these criteria. Ms Archer,
who appeared for the SSTU, referred to the locations of each
school in relation to sealed roads, provided information on
road closures in relation to each, distances from major
centres, availability of services such as medical, dental and
postal services, population levels and racial composition of
the locations.
Mr Edwards, appearing for the employer, provided
background on the location of each school and went through
the agreed criteria in respect of each, with details of the
bases in each case for the employer declining to categorise
these schools as "isolated" for the purposes of the award
provision. According to Mr Edwards these schools had been
last assessed in 1992 and circumstances had not significantly changed since then such as to warrant a different
conclusion. He also drew attention to the locality allowances
provision within the award which, he said, included a
compensation component for isolation.
In some respects the submissions of Ms Archer and Mr
Edwards as to the facts applying in respect of each of the
schools are at odds but not significantly. What is relied on
by each is really a difference in emphasis and interpretation
of the data.
There are a number of difficulties involved in considering
this application. One is reconciling the factual situation of
these schools in relation to the question of what an
"isolated" school is for the purposes of the award benefit.
A more fundamental problem, however, goes to the basis on
which the benefit was erected, the length of time since then
as well as relationship/s with other award benefits. There
were no substantive submissions put in respect of the latter
although Mr Edward's reference to locality allowances
clearly went to this last.
In considering the claim the history of the isolated schools
provision and the locality allowance provisions have been
examined across the records of the Commission since 1984
(when the Government School Teachers Tribunal became a
constituent authority pursuant to amendments to the
Industrial Relations Act 1979) and earlier.
The entitlement to a travel benefit for a teacher
consequent upon a school being classified as "isolated"
originated in a decision of the Government School Teachers
Tribunal ("the Tribunal") made on 10 April 1984 prior to
its incorporation within the Commission. The application (S
1 of 1981) was made by the SSTU for a new award to be
titled the Government School Teachers Travelling, Transfer,
Relieving and Removal Allowances Award. It was to
replace a previous determination of the Minister for
Education in 1977 which had been subject to subsequent
adjustments made administratively. The Tribunal finally
issued the new award in 1984 [Government Gazette, 19
April 1984, pp. 1145-1153], Included in its terms was a
benefit for teachers at designated isolated schools to travel
to certain named centres. The Tribunal identified the criteria
to be considered for categorisation of a school as '' isolated''
as—
(i) the location of the school in relation to a
significant centre of European population;

(ii) access to the school—whether served by an
all—weather road;
(iii) the size of the school; and
(iv) the nature of the community served by the school.
[at p. 1148]
No weighting or elaboration of the evaluation of these
criteria was given but the Tribunal went on to say that by
applying these criteria "we have decided that the schools
listed in the schedule to the award to issue are isolated
schools with the centres for the purposes of the travel benefit
being named in relation to each. The schools and centres
included were as follows—
Isolated School
Travel Centre
Gascoyne
> Carnarvon
One Arm Point
> Broome
Cygnet Bay
> Broome
Wittenoom
> Karratha/
Port Hedland
Warakuma Community (Giles)
>
Irrunytja Community (Wingellina) >
Manta Maru Community (Jameson) >
Palpalunkutja Community (Blackstone) > Kalgoorlie
Warburton Ranges
>
Cosmo Newbery
>
Cundeelee
>
Rawlinna
>
Kalumburu
> Kununurra
Oombulgurri
>
Cherrabun
> Derby/Kununurra
Christmas Creek
Jigalong Yandeyarra
> Karratha/
Port Hedland
Sandstone
> Geraldton
Notably, the Tribunal expressed some concern in the
reasons issued at the time of making this award that there
had been no contemporaneous application with regard to
locality allowances applying to teachers. Its concerns
involved what it described as "some overlapping in the
areas covered by that award and now proposed to be covered
by the award sought" [at page 1145],
The Tribunal did not expand on this comment as to what
"some overlapping" was but it is likely that it had the
locality allowances applying to teachers in mind.
Locality allowances for teachers had been set by an award
in 1981. The background to this was as follows. [See State
School Teachers Union of WA (Inc.) and Minister for
Education, and Minister for Productivity and Labour
Relations, intervening. Matter No. T 1 of 1990, 71 WAIG
1346 at 1347], In 1968 the Public Service Arbitrator handed
down a decision on district allowances to apply to public
servants employed in the six districts into which the State
was divided for the purpose of setting quantum. Subsequently these quantums were adopted subject to some
modifications due to some teachers being in areas where
there were no public servants, with these teachers receiving
a higher rate than that generally applying in the district in
which they were located. The Minister for Education
subsequently amended the determination to take into
account changes to the public service rates and to reflect
consumer price index movements. In November 1974 the
Minister issued a new determination which incorporated
several allowances applicable to teachers. The determination was appealed to the Tribunal and the result, limited to
district allowances, was handed down on 14 December
1976. Those rates were subsequently adjusted in accordance
with consumer price index movements until 1981 when a
new award, the Government School Tfeachers (Education
Department) Locality Allowances Award 1981 was issued
by the Tribunal. No doubt it is this award, which contained
a term of three years, to which the Tribunal referred in 1984
(supra).
It is significant that the 1981 decision on locality
allowances followed a major case determined by way of a
General Order of the Western Australian Industrial Relations Commission setting district allowances. This decision,
issued on 16 July 1980 [(1980) 60 WAIG 1156], set the
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maximum district allowance at $260.00 per annum having
regard to the factors of distance from Perth, climatic
conditions and costs of living. This was significantly
different from the maximum locality rate then applying to
teachers: $736.00 per annum.
In its 1981 review, via Matter No. 55/80, the Tribunal
concluded that it should recognise districts but identify
specific locations for the payment of allowances to teachers
and that the criteria should be somewhat different from the
approach taken by the Commission in Court Session. Thus
"social" and "professional" isolation were specifically
identified as disabilities for teachers which, as well as the
factors of climatic conditions and costs of living for that
location were to be recognised for the purposes of
compensation / reimbursement by way of a locality
allowance. It went on to identify the factors to be weighed
up in respect of professional isolation as being—
(i) distance from universities and teacher education
facilities (which it noted were located only in
Perth);
(ii) size of town—this determining the availability of
such amenities as technical education, library
facilities, cultural and art groups;
(iii) no. of teachers: for day to day professional
interaction and in service training;
(iv) distance from resources centres and subcentres.
[Pages 30-31 of unpublished
decision issued on 14 July 1981]
The elements for evaluation of social isolation of teachers
in a particular location were identified by the Tribunal as
distance from the capital city and the size of the town.
This comparatively extended range of criteria for establishment of locality allowances to apply to teachers clearly
then went to elements of the considerations for the
establishment of the "isolated" schools category in the
1984 case. And the Tribunal, concerned by this, commented
in its decision in 1984 that it expected the situation to be
raised when the three year term of the award for locality
allowances "shortly expired". But it appears nothing
eventuated or was taken up then or has been taken up in
either the area of the locality allowance or the isolated
schools benefit since.
The only changes to the isolated schools schedule have
been deletions (for school closures) and additions (Telfer in
1985, and Wiluna Community, Tjirrkarli, Doon Doon and
Kiwikurrkurra in 1988).
It seems to us that the concerns identified by the Tribunal
in 1984 were valid and that the elapse of time since both
the application of the locality allowance and the isolated
schools benefit were erected without any review has added
to this. Thus, for instance, the question of whether the
criteria for isolation found appropriate in 1984 are still
appropriate in 1994 arises. In some senses it is this approach
which the employer has adopted in relation to opposition
to the claims here. But in the absence of any evaluation of
the criteria or any objective weighting it can go no further
than simply observations. And we note that the situation of
the locality allowance in 1994 appears to parallel that of the
isolated schools benefit to some degree. [See 1991 decision
supra.]
Notwithstanding, the Tribunal has not been requested to
review the bases of the two benefits at all or the bases of
the "isolation" benefit on this occasion, or at least not
expressly. As already noted the respective submissions
really go to alternative findings on the basis that a
particular group of factors in relation to a school should be
weighted in particular (and different) ways against the
criteria set down in 1984; albeit these were not weighted
or scaled.
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So far as the five school locations put to the Tribunal here
are concerned, it seems to us that there is probably some
ground for finding that three of them—Mt Margaret,
Nullagine and Marble Bar are isolated by reference to the
road conditions and distances and population size and
composition of the school. Whether this isolation if of more
significance than other schools not specified is not clear.
And whether this isolation matches the isolation of at least
one of the existing designated isolated schools is not clear
either. But in all, subject to subsequent comments, we would
be prepared to add these schools to the schedule at this time.
So far as the other two schools are concerned it seems to
us that there is a significant impediment in designating these
schools as '' isolated'' and thereby with a benefit for teachers
posted there arising. The fact is that not all teachers at those
schools actually reside in the area of the schools. They live
in Fitzroy Crossing and travel to the school location. Only
the principals of each school live in the vicinity of the school
site. Thus if these schools were designated "isolated" for
the purposes of the award it would follow that teachers
appointed to it but residing in Fitzroy Crossing would be
entitled to the benefit arising from that designation but
teachers appointed to the school in Fitzroy Croscing and
actually residing in the same location as teachers posted to
Muludja and Bayulu would not be. That seems anomalous
unless, somehow, the "isolation" is to be limited to the size
of the school and its racial composition. However that was
not how the claim was pursued in submissions and, as well,
we have some concerns as to the application in 1994 of a
compensatory benefit erected on the basis of the last
criterion.
It seems to us that the time is opportune for a thorough
review by the Tribunal of the bases on which these two
award conditions are erected having regard for changes since
that time. The two community schools could be evaluated
within this review with some consideration as to retrospective operative date in respect of outcomes for these two
should that be appropriate and reasonable. In the meantime
the question of whether or not these two schools should be
designated "isolated" should remain open.
The parties shortly will be invited to meet with the
Chairperson of the Tribunal with a view to establishing the
frame of the review foreshadowed in the foregoing.
Minutes reflecting these reasons now issue. There will be
a speaking to the minutes as required by either party.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
State School Teachers Union of W.A. (Inc.)
Minister for Education.
No. T 1 of 1994.
Tfcachers (Public Sector Primary and Secondary Education
Award) 1993
No. TA 1 of 1992.
GOVERNMENT SCHOOL TEACHERS TRIBUNAL.
COMMISSIONER S.A. KENNEDY, CHAIRPERSON.
DR N.F. REEVES, MEMBER.
MR R.J. POLLARD, MEMBER.
19 July 1994.
Order.
HAVING heard Ms S. Archer on behalf of the applicant and
Mr G. Edwards on behalf of the respondent, now therefore
the Government School Teachers Tribunal, pursuant to the
powers conferred by the Industrial Relations Act 1979 as
amended, hereby orders—
That the Teachers (Public Sector Primary and
Secondary Education Award) 1993 as amended be
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further varied in accordance with the following
Schedule.
(Sgd.) S.A. KENNEDY,
...S.]
Chairperson,
Government School Teachers Tribunal.

Schedule.
Delete Schedule I of this award and insert the following
in lieu thereof:
Schedule. I—Isolated Schools.
Clause 17.—Isolated Schools Allowance.
ISOLATED SCHOOL
TF
TRAVEL CENTRE
Burringurrah
>
Gascoyne Junction
> Carnarvon
Cygnet Bay
>
La Grange
>
One Arm Point
>
Sandstone
> Geraldton
Mt Margaret
>
Blackstone (Palpalunkutja Community) >
Cosmo Newbery (closed)
>
Jameson (Manta Maru Community)
>
Rawlinna
>
Tjirrkarli
>
Tjukurla
>
Wanarm
> Kalgoorlie
Warakuma Community (Giles)
>
Warburton Ranges
>
Wiluna Community
>
Wingellina (Irruntja Community)
>
Yintarri
>
Dawul (Doon Doon)
>
Glen Hill
>
Kalumburu
> Kununurra
Oombulgurri
>
Cherrabun
>
Looma
> Derby/Kununurra
Wananami
>
Wangkatjunka
>
Jigalong
>
Tfelfer
>
Yandeyarra
> Karratha/Port Hedland
Nullagine
>
Marble Bar
>
Kiwikurrkurra
> Alice Springs

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
West Australian Railways
Officers' Union
Western Australian Government
Railways Commission.
No. RGB CR 4 of 1993.
RAILWAYS CLASSIFICATION BOARD.
15 July 1994.
WHEREAS at the conclusion of a conference held by the
Railways Classification Board (the Board) in accordance
with s.44 of the Industrial Relations Act 1979 on 7 January
1994 this matter had not been settled by conciliation and was
therefore referred for hearing and determination; and
Whereas the respondent challenged the jurisdiction of the
Board to deal with the matter referred and such was heard
and determined on 15 February 1994; and
Whereas on 25 May 1994 the applicant Union sought
leave to withdraw the claims made by it, and the respondent
did not consent thereto; and
Whereas by order of the Commission, dated 25 May 1994,
the hearing date of 26 May 1994 was vacated and the hearing
adjourned sine die:.
And whereas the respondent now consents to the Union's
application for leave to withdraw the claims made;
Now therefore the Commission, pursuant to the powers
conferred upon it under the Industrial Relations Act 1979
hereby orders—
That the claims contained within the Memoradum of
Matters for Hearing and Determination dated 17
January 1994 be and are hereby withdrawn by leave.
(Sgd.) C.B. PARKS,
[L.S.]
Chairman of the Board.

