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JUDGMENT—
KENNEDY J (Presiding Judge)—
I would allow the appeals, set aside the orders of dismissal
made by the Full Bench and remit the matters to the Full Bench
for determination in accordance with law. I publish my reasons.
Scott J is unable to be present this morning, but I am authorised by him to publish his reasons in which he arrives at the
same view.
FRANKLYN J—
I agree with the reasons of both Kennedy and Scott JJ and I
publish a note to that effect. I agree with the proposed disposition.
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KENNEDY J—
The Registrar appointed under the provisions of s93 of the
Industrial Relations Act 1979, in each of these appeals, appealed against three findings made in the course of a hearing
before the Full Bench and against its ultimate decision in each
case to dismiss two applications by the Registrar to enforce an
order of the Commission.
The order, which was made on 2 September 1996 by Senior
Commissioner G L Fielding, was in the following terms—
“WHEREAS the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch; The Construction,
Mining, Energy, Timberyards Sawmills and Woodworkers Union of Australia Western Australian Branch; and
the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA
Branch (“the Unions”) are in dispute with Kerman Contracting Pty Ltd; Lurgi Australia Pty Ltd; and Rico Group
of Companies (“the Companies”) regarding demands for
increased travelling allowances to compensate for proposed changes to the taxation laws and for increased levels
of remuneration for their members employed by each of
the Companies at the SR2 Construction Project at Capel
or by subcontractors of one or other of the Companies at
the site;
AND WHEREAS in support of their demands members
of the Unions withdrew their labour on or about the 23rd
day of August, 1996;
AND WHEREAS in an endeavour to resolve the dispute
a compulsory conference was held in the Commission
between the parties on the 27th day of August, 1996, but
no agreement was reached;
AND WHEREAS at that conference, noting that the Unions with others, apart from the Communications,
Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union of Australia, Engineering
and Electrical Division, WA Branch had recently entered
into a Site Agreement with the approval of the members,
specifically directed to conditions of employment for work
on this Project, which Agreement incorporated a dispute
settling procedure designed to resolve disputes by arbitration rather than by direct action, the Commission
recommended that the employees return to work no later
than 10.00 am on the 30th day of August, 1996 and that
the officials of each of the respective Unions take all reasonable steps to encourage the employees to return to work
and further that the Companies forthwith investigate concerns raised by the Unions at the conference regarding
non-compliance by some subcontractors with the Site
Agreement;
AND WHEREAS at a compulsory conference held on
the 30th day of August, 1996 it appeared that employees
had not returned to work as recommended but resolved to
continue to withdraw their labour at least until the 6th
day of September 1996;
AND WHEREAS despite further discussions at that conference, there appears to be no immediate prospect of
resolution of the dispute in the current environment of
industrial relations concerning the dispute, and that the
parties may have to resort to arbitration to resolve the
dispute

78 W.A.I.G.

AND WHEREAS I am of the opinion that it is necessary
to intervene in order to prevent further deterioration of
industrial relations in respect of the matters pending further conciliation or, if need be, arbitration and an order to
encourage the parties to further exchange attitudes and
information likely to assist in the resolution of the dispute surrounding this claim;
NOW THEREFORE I the undersigned pursuant to the
Industrial Relations Act 1979, and particular (sic) section
44(6)(ba), do hereby order—
(1) THAT each of the employees members of the respective Unions employed by the said Companies at
the SR2 Construction Project at Capel who are engaged in industrial action concerning the matters, the
subject of these proceedings, cease such industrial
action as soon as may be, but in any event, no later
than 0800 hours on Wednesday, the 4th day of September, 1996, and thereafter work in accordance with
their respective contracts of employment and refrain
from commencing or taking part in further industrial
action in respect of this matter until this Order is
revoked; and
(2) THAT each of the Unions and each of their respective officials take all such reasonable steps as may
be Unions comply with the terms of paragraph (1) of
this Order, including, but without limiting the generality of that obligation, the obligation to—
(a) call a meeting of the employees members of
each of the respective Unions at the Project
Site for no later than 0700 hours on Wednesday, the 4th day of September, 1996;
(b) advise the employees of the terms of this Order; and
(c) counsel the employees to return to work in accordance with the terms of paragraph (1) of
this Order and to refrain from engaging in any
further industrial action in respect of the dispute the subject of these proceedings; and
(3) THAT all or any of the Unions or Companies may,
on giving 24 hours’ notice to the other, apply to the
Commission to vary, revoke or otherwise set aside
the terms of this Order.
G L Fielding,
Senior Commissioner ”
On 7 October 1996, pursuant to s84A of the Act, the appellant Registrar gave notice to each of the respondents of an
application to enforce the order. The respondents were summoned by the notice to appear before the Full Bench of the
Commission on 29 October 1996 at 10.30 am. The alleged
breaches of the order complained of as against the first of the
appellants, as set out in a schedule to the notice directed to it,
were as follows—
“(1) On and between the 2nd day of September 1996 and
0800 hrs on the 4th day of September 1996, the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western
Australian Branch (the Union) and its officials did
fail to take all reasonable steps to ensure that the
industrial action ceased by 0800 hrs on the 4th day
of September 1996, contrary to order (2) of the Order of Senior Commissioner G L Fielding dated 2nd
of September 1996 in matter no. C259 of 1996 (“the
Order”).
(2) AND FURTHER, on and between 1220 hrs on the
4th day of September 1996 and 0700 hrs on 16th day
of September 1996 the Union and its officials failed
to take all reasonable steps to ensure that members
work in accordance with their respective contracts
of employment and refrain from taking part in further industrial action until the order was revoked,
contrary to order (2) of the Order.
(3) AND FURTHER, on and between 1200 hrs on the
19th day of September 1996 and 0700 hrs on 20th
day of September 1996 the Union and its officials
failed to take all reasonable steps to ensure that members work in accordance with their respective
contracts of employment and refrain from taking part
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in further industrial action until the order was revoked, contrary to order (2) of the Order.
(4) AND FURTHER, on and between 1000 hrs on the
23rd day of September 1996 and 0700 hrs on 25th
day of September the Union and its officials failed
to take all reasonable steps to ensure that members
work in accordance with their respective contracts
of employment and refrain from taking part in further industrial action until the order was revoked,
contrary to order (2) of the Order.
(5) AND FURTHER, on and between 1200 hrs and 1300
hrs on the 25th day of September 1996 the Union
and its officials failed to take all reasonable steps to
ensure that members work in accordance with their
respective contracts of employment and refrain from
taking part in further industrial action until the order
was revoked, contrary to order (2) of the Order.
(6) AND FURTHER, on and between 1100 hrs on the
26th day of September 1996 and 0700 hrs on 27th
day of September the Union and its officials failed
to take all reasonable steps to ensure that members
work in accordance with their respective contracts
of employment and refrain from taking part in further industrial action until the order was revoked,
contrary to order (2) of the Order.”
It is not necessary for the disposition of the second appeal to
give separate consideration to it. The same principles apply to
each appeal, the minor factual differences in the two cases
being insignificant and immaterial.
On 11 October 1996, the solicitor acting for the first respondent wrote to the Registrar requesting “full particulars of “all
reasonable steps” which it is alleged the respondent failed to
take in paragraphs 1-6 of the schedule to the application”.
On 24 October 1996, the Registrar provided the following
particulars—
“1. In relation to paragraph 1 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) prior to 0800 hours on 4 September 1996,
failed to advise, or to adequately advise, the
Union’s employee members of the terms of
the Order; and
(b) prior to 0800 hours on 4 September 1996,
failed to counsel, or to adequately counsel, the
Union’s employee members to return to work
in accordance with the terms of paragraph 1
of the Order and to refrain from engaging in
any further industrial action in respect of the
dispute the subject of that Order.
2. In relation to paragraph 2 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) other than to call a meeting of the Union’s
employee members held at the Project Site at
or about 0700 hours on 9 September 1996,
failed to call and hold a meeting of the Union’s employee members between about 1220
hours on 4 September 1996 and about 0700
hours on 16 September 1996;
(b) save that Mr James Davidson advised the
Union’s employee members of the terms of
the Order at a meeting of the Union’s employee
members at the Project Site at or about 0700
hours on 9 September 1996, failed to advise,
or to adequately advise, the Union’s employee
members of the terms of the Order between
1220 hours on 4 September 1996 and about
0700 hours on 16 September 1996;
(c) between 1220 hours on 4 September 1996 and
about 0700 hours on 16 September 1996, failed
to counsel, or to adequately counsel, the Union’s employee members to return to work in
accordance with the terms of paragraph 1 of
the Order and to refrain from engaging in any
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further industrial action in respect of the dispute the subject of that Order; and
(d) between 1220 hours on 4 September 1996 and
about 0700 hours on 16 September 1996, failed
to move a motion that the Union’s employee
members return to work in accordance with
the terms of paragraph 1 of the Order and refrain from engaging in any further industrial
action in respect of the dispute the subject of
that Order.
3. In relation to paragraph 3 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1200 hours on 19 September
1996 and about 0700 hours on 20 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order; and
(b) between about 1200 hours on 19 September
1996 and about 0700 hours on 20 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.
4. In relation to paragraph 4 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1000 hours on 23 September
1996 and about 0700 hours on 25 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order; and
(b) between about 1000 hours on 23 September
1996 and about 0700 hours on 25 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.
5. In relation to paragraph 5 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) failed to ensure that the meeting held between
about 1200 hours and about 1300 hours on 25
September 1996 was not held during specified working hours;
(b) between about 1200 hours on 25 September
1996 and about 1300 hours on 25 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order; and
(c) between about 1200 hours on 25 September
1996 and about 1300 hours on 25 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.
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6. In relation to paragraph 6 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1100 hours on 26 September
1996 and about 0700 hours on 27 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order; and
(b) between about 1100 hours on 26 September
1996 and about 0700 hours on 27 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.”
Under s84A of the Act, a pecuniary penalty not exceeding
$2,000 may be imposed for failure to comply with an order, or
the Registrar, or a Deputy Registrar, may be directed to issue
a summons under s73(1) calling upon an organisation to appear before the Full Bench and show cause why its registration
should not be cancelled or suspended, either generally or with
respect to any employee or group or class of employees. The
consequences of non compliance with an order of the Commission may therefore be serious.
At the commencement of the hearing of the application on
29 October 1996, counsel for the Registrar referred the Full
Bench to s84A of the Act and to the requirement in that section for the Full Bench to invite the parties to confer with it
before proceeding to a hearing. Counsel indicated that he had
held brief discussions with the representative of the other parties and he expressed the view that there was “a very good
basis for expecting that conference to be availing in these
cases”. Counsel for the respondents was not so sanguine. The
learned President, however, adjourned the hearing in order to
convene a conference. The conference proved unsuccessful,
and the hearing was resumed later in the morning, at which
time the respondents’ representatives indicated that they were
prepared to respond to the allegations with evidence and to
have the matters go to a hearing. It was then determined by the
Full Bench that the applications before it out of which these
appeals arise, and another application, which is of no relevance
for the present purposes, should be heard together. Thereupon,
counsel for the Registrar said—
“Sir, perhaps the next matter to consider is whether we
ought to proceed now or to adjourn the hearing of evidence. My submission would be that the matters heard
together will take about three days and, because of that,
it’s my submission that we ought adjourn today to a hearing date for 3 days of evidence. I am in a position to
proceed, if the Full Bench wishes to occupy the day with
evidence, by calling Mr Carrigg [the Registrar], but I
would certainly prefer for the matters to be heard in one
batch together over a 3-day period, but I’m obviously open
to the Full Bench’s comments and to my friends’ comments on that point.”
The President responded that once the matters were listed, it
was intended that they be heard. Counsel for the respondents
indicated that the matters should proceed on that day, and that
the Registrar should present his case. The President confirmed
that the view of the Full Bench was that the matter ought to
proceed. It might be observed that at this stage the respondents had not filed their answers to the applications.
Counsel for the Registrar then proceeded to open his case,
in the course of which he said—
“Sir, it is an important part of the Registrar’s case, in relaon
to the Automotive Union and the Construction Union, that
a number of emotive comments were made by officials
from those two Unions in the print press. It may well be
that my friends take objection when the evidence is led,
and I won’t go through it now in any great depth, suffice
to say that we do rely upon a number of comments made
to the South West Times and the Bunbury Times, as well
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as the West Australian, during the period, which were reported and which we say are the antithesis of comments
designed to encourage employees to return to work. They
were, in every sense of the word, emotive and designed,
we say, to discourage the members from returning to
work.”
Faced with this position, counsel for the respondents objected to the admissibility of the press cuttings and pointed
out that particulars of the application had already been sought
and provided. He made the valid point that there was no mention in the existing particulars of any breach of the orders by
reason of the alleged comments made to the press by Union
officials, the breaches particularised in each case alleging simply failures to perform, or adequately to perform, certain acts.
Counsel for the Registrar maintained that reliance upon the
clippings was an important part of the case, but he acknowledged that he had only drawn the clippings to the attention of
the respondents’ counsel during that morning’s conference. He
acknowledged, in effect, as he had to, that the evidence of the
contents of the newspaper clippings did not fall within the
particulars. The clear implication was that the clippings revealed an incitement to the employees to stay out. That
presented a markedly different case from that previously particularised.
This is not to say that the clippings might not legitimately
have been used in the cross-examination of the respondents’
witnesses. That was not a matter to which any consideration
was given, the expressed desire of counsel for the Registrar at
this time being to use the clippings (or, it may be, the evidence
of the journalists concerned) as part of his case.
The Full Bench adjourned for a short time and, on their return, the President indicated that evidence would not be
permitted in relation to the newspaper clippings because they
were not covered by the particulars. Thereupon, counsel for
the Registrar sought an adjournment in order to amend the
particulars. Why such an adjournment was thought to be necessary for that purpose is not readily apparent. In any event,
the adjournment was opposed by counsel for the respondents
on the ground that particulars of the breaches had been sought
some time previously, that detailed particulars had been provided during the previous week and that the application for an
adjournment at that time, when the hearing had already commenced, was too late. It was urged upon the Full Bench that
the Registrar had proceeded on the basis of the particulars
which had been given and, having chosen to do so, he should
not be granted the indulgence of an adjournment. Counsel for
the Registrar responded that, if an adjournment were not
granted, he was in a position to lead evidence that afternoon,
the Registrar being ready to give his evidence. He indicated,
however, that he had not arranged for a number of the employer representatives to be in attendance, because it was
conceivable, he said, that the conference could have lasted
half the day. The Full Bench then ruled that it would not grant
an adjournment to enable the particulars to be amended as
sought. An early adjournment prior to the normal luncheon
adjournment was, however, granted to counsel for the Registrar in order for him to take instructions.
On the resumption of the hearing after the luncheon adjournment, counsel for the Registrar sought leave to amend the
particulars so as to allege, in general terms, that certain of the
respondents’ officials had encouraged their employee members not to return to work in accordance with the Chief
Commissioner’s order. The application was opposed by the
respondents and rejected by the Full Bench. Thereupon, counsel for the Registrar announced that he would not call any
evidence. On the motion of counsel for the respondents, there
being no evidence offered to support the applications, the Full
Bench dismissed the Registrar’s applications.
The Full Bench, in its subsequent reasons for dismissing the
applications, which it published on 14 November 1996, said—
“The application [for leave to adjourn to amend the particulars to allege that the incitement had occurred] was
objected to on behalf of the respondents on the basis that
the matter was listed, the applicant had ample opportunity to particularise the complaint and it would be unjust
to the respondents to allow the amendment to be made in
opening on the day listed for the hearing of these applications. Counsel for the first two respondents also submitted
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that the applicant was also seeking to achieve, indirectly,
an adjournment by this application because the applicant
was not ready to proceed. The Full Bench decided that,
even though the evidence which was sought to be adduced was significant, the particulars should not be
amended and the course of the case altered at such a late
stage in proceedings which were akin to proceedings affecting the liberty of the subject. There was plenty of time
in which this particular could have been pleaded and no
good reason for its omission was put before us.
Significantly, there were already detailed particulars of
breach of the order pleaded. The applicant sought an adjournment to make an amendment to the particulars. The
Full Bench refused the application for those reasons, having regard to s27(1)(f) and s26(1)(a) and s26(1)(c) of the
Act.”
The various provisions cited at the end of this passage refer
to the Commission’s power to adjourn matters, the direction
to the Commission to act according to equity, good conscience
and the substantial merits of the case, without regard to technicalities or legal forms, and the direction to have regard for
the interests of the persons immediately concerned, whether
directly affected or not, and, where appropriate, for the interests of the community as a whole.
The Registrar has appealed in each case against—
(1) The finding of the Full Bench that allegations regarding reported comments made by an official of
the respondent (“the allegations”) could not be led
by the appellant.
(2) The finding of the Full Bench to refuse the appellant’s application to adjourn the hearing for the
purpose of amending the particulars filed by the appellant.
(3) The finding of the Full Bench to refuse the appellant’s application to amend the particulars filed by
the appellant.
(4) The decision of the Full Bench to dismiss the appellant’s application.
The appeal against the second of the findings was abandoned.
The grounds of appeal, omitting those abandoned at the hearing, were as follows—
“(1) In finding that evidence of the allegations could not
be led by the appellant, the Full Bench erred in law
in—
(a) incorrectly finding that the allegations were
not within the proper construction of the particulars filed by the appellant; and
(b) finding that the appellant was confined to adducing evidence arising solely from the
particulars filed by the appellant.
(3) In refusing the appellant’s application to amend the
particulars filed by the appellant, the Full Bench erred
in law in failing to have regard or sufficient regard
to relevant considerations, namely—
(a) the hearing represented the first return of the
application before the Full Bench;
(b) there was no prejudice to the respondent in
granting the amendment;
(c) the necessity for the amendment arose as a
result of the Full Bench’s decision that evidence of the allegations could not be led by
the appellant;
(d) the allegations in relation to which evidence
was sought to be led were material and significant to the application; and
(e) applications pursuant to section 84A of the
Industrial Relations Act 1979 involve a consideration of the public and community
interest.
4. In dismissing the appellant’s application, the Full
Bench erred in law in—
(a) deciding that evidence of the allegations could
not be led by the appellant;
(c) refusing the appellant’s application to amend
the particulars filed by the appellant; and
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(d) as a result of the errors alleged in (a) and (c)
above, the appellant elected to call no evidence
to prove the application.”
The ruling against permitting the appellant to amend his
particulars, which led the Full Bench to dismissing the application, was made in the exercise of its discretion. The proper
approach to appeals against discretionary judgments was considered by Kitto J in Australian Coal and Shale Employees’
Federation v The Commonwealth (1953) 94 CLR 621, at
627—
“So, too, there are to be found in many of the cases decided upon the wider question as to the proper attitude of
a court of appeal to any judgment given in exercise of a
discretion, statements appearing to limit the function of
the appellate court to correcting errors of principle. Yet in
that wider area it is clear that such statements are not
exhaustive. I shall not repeat the references I made in
Lovell v Lovell (1950) 81 CLR 513 at 532-534 to cases of
the highest authority which appear to me to establish that
the true principle limiting the manner in which appellate
jurisdiction is exercised in respect of decisions involving
discretionary judgment is that there is a strong presumption in favour of the correctness of the decision appealed
from, and that that decision should therefore be affirmed
unless the court of appeal is satisfied that it is clearly
wrong. A degree of satisfaction sufficient to overcome
the strength of the presumption may exist where there
has been an error which consists in acting upon a wrong
principle, or giving weight to extraneous or irrelevant
matters, or failing to give weight or sufficient weight to
relevant considerations, or making a mistake as to the
facts. Again, the nature of the error may not be discoverable, but even so it is sufficient that the result is so
unreasonable or plainly unjust that the appellate court may
infer that there has been a failure properly to exercise the
discretion which the law reposes in the court of first instance: House v The King (1936) 55 CLR 499 at 504-505.”
In House v The King (1936) 55 CLR 499, at 504-505, Dixon,
Evatt and McTiernan JJ said—
“The manner in which an appeal against an exercise of
discretion should be determined is governed by established
principles. It is not enough that the judges composing the
appellate court consider that, if they had been in the position of the primary judge, they would have taken a different
course. It must appear that some error has been made in
exercising the discretion. If the judge acts upon a wrong
principle, if he allows extraneous or irrelevant matters to
guide or affect him, if he mistakes the facts, if he does not
take into account some material consideration, then his
determination should be reviewed and the appellate court
may exercise its own discretion in substitution for his if it
has the materials for doing so. It may not appear how the
primary judge has reached the result embodied in his order, but, if upon the facts it is unreasonable or plainly
unjust, the appellate court may infer that in some way
there has been a failure properly to exercise the discretion which the law reposes in the court of first instance.
In such a case, although the nature of the error may not be
discoverable, the exercise of the discretion is reviewed
on the ground that a substantial wrong has in fact occurred.”
I accept, for the present purposes, that these appeals are appeals against the decision of the Full Bench to dismiss the two
applications, with the findings merely amounting to the reasons which led to their dismissal—see R v Udechuku [1982]
WAR 21 and Myers v Myers [1969] WAR 19. That being so, it
is unnecessary to embark upon a consideration of whether an
appeal lies from a “finding” of the Commission. I agree with
the reasons of Scott J in this regard. The respondents sought to
distinguish R v Udechuku by reference to the provisions of
s688(2)(b) of the Criminal Code; but that merely gives a right
of appeal in the case of a directed verdict. Here, s90(1) gives
that right in relation to the dismissal of the applications provided that it is erroneous in law.
As to the refusal of the Full Bench to permit the appellant to
lead evidence of the comments made by officials of the respondent Unions, as reported in the newspaper clipping, in
my opinion, it was justified. To allow that evidence in without
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amending the particulars would have permitted the appellant
to go significantly beyond its existing particulars, and to present
a substantially different case. Notwithstanding the requirement
that the Commission should act without regard to technicalities or legal forms, I consider that the ruling was properly made.
Furthermore, the rejection of the appellant’s application to
adjourn the hearing for the purpose of amending his particulars was also justified. The matter was not a complicated one
and the amendment was readily capable of being formulated
forthwith. Indeed, it was formulated a very short time later. As
previously noted, the appellant did not pursue on the appeal
his objection to the refusal of the adjournment, acknowledging that it was of no consequence, because the particulars sought
to be added had been formulated and an application made to
add them to the existing particulars prior to the appellant’s
election not to call evidence.
In my view, it is the third finding, the refusal of leave to
amend the particulars, which led to the appellant’s electing
not to call any evidence, and to the dismissal of the applications, which is critical to the outcome of these appeals.
In my opinion, the Full Bench failed to give weight to the
absence of any prejudice to the respondents in the event of the
proposed amendments being allowed, a factor which is of considerable importance in matters of this nature. On the material
before us, it would have caused minimal delay in the resolution of the applications. Counsel for the Registrar had already
indicated his willingness to proceed with evidence that afternoon, which would not necessarily have involved evidence as
to the contents of the clippings. It was apparent that, even had
there been no question of an amendment, the hearing of the
applications would necessarily have had to be adjourned at
the end of the first day of the hearing, after which time further
days would have had to be allocated for the balance of the
hearing. It was never contemplated that the hearing would
conclude on the first day on which it was set down. In the
circumstances, the respondents would have had ample time
within which to meet the new allegations which related, after
all, to the actions of their own officials. The respondents offered no indication of any particular prejudice which they would
suffer. On the other hand, although the Full Bench drew attention to the provision in the Act requiring the Commission,
where appropriate, to have regard to the interests of the community as a whole, there is no indication that it did so have
regard, despite the fact that, in my view, the observance of
orders of the Commission is a matter in which the community
as a whole has a clear interest. In my view, the discretion of
the Full Bench miscarried, and discloses an error in law which
led to the dismissal of the applications.
I would allow the appeals, set aside the orders of dismissal
made by the Full Bench, and remit the matters to the Full Bench
for determination in accordance with the law.
FRANKLYN J—
I have had the benefit of reading in draft the reasons published by Kennedy and Scott JJ. I am in agreement with those
reasons and have nothing further to add.
SCOTT J—
The appellant in each of these appeals brought an application before the Industrial Relations Commission alleging that
each of the respondents had breached s84A of the Industrial
Relations Act 1979.
A schedule was attached to each of the complaints setting
out particulars of the breaches alleged against the respondents.
The allegations were in common form and contained in a
schedule to the notice of application.
In relation to the first respondent (Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch) the schedule annexed
to the application was as follows—
“(1) On and between the 2nd day of September 1996 and
0800 hrs on the 4th day of September 1996, the Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western
Australian Branch (the Union) and its officials did
fail to take all reasonable steps to ensure that the
industrial action ceased by 0800 hrs on the 4th day

78 W.A.I.G.

of September 1996, contrary to order (2) of the order of Senior Commissioner G.L. Fielding dated 2nd
of September 1996 in matter no. C259 of 1996 (‘the
Order’).
(2) AND FURTHER, on and between 1220 hrs on the
4th day of September 1996 and 0700 hrs on 16th day
of September 1996 the Union and its officials failed
to take all reasonable steps to ensure that members
work in accordance with their respective contracts
of employment and refrain from taking part in further industrial action until the order was revoked,
contrary to order (2) of the Order.
(3) AND FURTHER, on and between 1200 hrs on the
19th day of September 1996 and 0700 hrs on 20th
day of September 1996 the Union and its officials
failed to take all reasonable steps to ensure that members work in accordance with their respective
contracts of employment and refrain from taking part
in further industrial action until the order was revoked, contrary to order (2) of the Order.
(4) AND FURTHER, on and between 1000 hrs on the
23rd day of September 1996 and 0700 hrs on 25th
day of September the Union and its officials failed
to take all reasonable steps to ensure that members
work in accordance with their respective contracts
of employment and refrain from taking part in further industrial action until the order was revoked,
contrary to order (2) of the Order.
(6) AND FURTHER, on and between 1100 hrs on the
26th day of September 1996 and 0700 hrs on 27th
day of September the Union and its officials failed
to take all reasonable steps to ensure that members
work in accordance with their respective contracts
of employment and refrain from taking part in further industrial action until the order was revoked,
contrary to order (2) of the Order.”
Item (5) in the schedule was not pursued by the applicant.
As can be seen by the allegations in the schedule, in each
case the respondent was alleged to have “failed to take all
reasonable steps”.
Counsel for each of the respondents sought particulars of
the schedule which were provided in relation to each appeal.
The Schedule of Particulars in relation to the complaints against
the first respondent provided as follows—
“1. In relation to paragraph 1 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) prior to 0800 hours on 4 September 1996,
failed to advise, or to adequately advise, the
Union’s employee members of the terms of
the Order; and
(b) prior to 0800 hours on 4 September 1996,
failed to counsel, or to adequately counsel, the
Union’s employee members to return to work
in accordance with the terms of paragraph 1
of the Order and to refrain from engaging in
any further industrial action in respect of the
dispute the subject of that Order.
2. In relation to paragraph 2 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) other than to call a meeting of the Union’s
employee members held at the Project Site at
or about 0700 hours on 9 September 1996,
failed to call and hold a meeting of the Union’s employee members between about 1220
hours on 4 September 1996 and about 0700
hours on 16 September 1996;
(b) save that Mr James Davidson advised the
Union’s employee members of the terms of
the Order at a meeting of the Union’s employee
members at the Project Site at or about 0700
hours on 9 September 1996, failed to advise,
or to adequately advise, the Union’s employee
members of the terms of the Order between
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1220 hours on 4 September 1996 and about
0700 hours on 16 September 1996;
(c) between 1220 hours on 4 September 1996 and
about 0700 hours on 16 September 1996, failed
to counsel, or to adequately counsel, the Union’s employee members to return to work in
accordance with the terms of paragraph 1 of
the Order and to refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order; and
(d) between 1220 hours on 4 September 1996 and
about 0700 hours on 16 September 1996, failed
to move a motion that the Union’s employee
members return to work in accordance with
the terms of paragraph 1 of the Order and refrain from engaging in any further industrial
action in respect of the dispute the subject of
that Order.
In relation to paragraph 3 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1200 hours on 19 September
1996 and about 0700 hours on 20 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in respect of the dispute the subject of that Order;
and
(b) between about 1200 hours on 19 September
1996 and about 0700 hours on 20 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.
In relation to paragraph 4 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1000 hours on 23 September
1996 and about 0700 hours on 25 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order; and
(b) between about 1000 hours on 23 September
1996 and about 0700 hours on 25 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.
...
In relation to paragraph 6 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1100 hours on 26 September
1996 and about 0700 hours on 27 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order; and
(b) between about 1100 hours on 26 September
1996 and about 0700 hours on 27 September
1996, failed to move a motion that the
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Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order.”
The Schedule of Particulars in relation to the second respondent alleged—
“1. In relation to paragraph 1 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) prior to 0800 hours on 4 September 1996,
failed to advise, or to adequately advise, the
Union’s employee members of the terms of
the Order; and
(b) prior to 0800 hours on 4 September 1996,
failed to counsel, or to adequately counsel, the
Union’s employee members to return to work
in accordance with the terms of paragraph 1
of the Order and to refrain from engaging in
any further industrial action in respect of the
dispute the subject of that Order.
2. In relation to paragraph 2 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) failed to attend the meeting of employees of
the SR2 Construction Project held at Hands
Oval in Bunbury, which followed the general
meeting held at the same location at about 1000
hours on 4 September 1996;
(b) failed to attend the meeting of employees held
at the Project Site at about 0700 hours on 9
September 1996;
(c) between 1220 hours on 4 September 1996 and
about 0700 hours on 16 September 1996—
(i) failed to call and hold a meeting of the
Union’s employee members;
(ii) failed to advise, or to adequately advise, the Union’s employee members
of the terms of the Order;
(iii) failed to counsel, or to adequately counsel, the Union’s employee members to
return to work in accordance with the
terms of paragraph 1 of the Order and
to refrain from engaging in any further
industrial action in respect of the dispute the subject of that Order; and
(iv) failed to move a motion that the Union’s employee members return to work
in accordance with the terms of paragraph 1 of the Order and refrain from
engaging in any further industrial action in respect of the dispute the subject
of that Order.
3. In relation to paragraph 3 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1200 hours on 19 September
1996 and about 0700 hours on 20 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order;
(b) between about 1200 hours on 19 September
1996 and about 0700 hours on 20 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order; and
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(c) failed to attend the meeting of employees held
at the Project Site at about 1200 hours on 19
September 1996.
4. In relation to paragraph 4 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1000 hours on 23 September
1996 and about 0700 hours on 25 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order;
(b) between about 1000 hours on 23 September
1996 and about 0700 hours on 25 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order; and
(c) failed to attend the meeting of employees held
at the Project Site at about 1000 hours on 23
September 1996.
5. ...
6. In relation to paragraph 6 of the Schedule to the Application, the Registrar alleges that the Union and its
officials failed to take the following reasonable
steps—
(a) between about 1100 hours on 26 September
1996 and about 0700 hours on 27 September
1996, failed to counsel, or to adequately counsel, the Union’s employee members to return
to work in accordance with the terms of paragraph 1 of the Order and to refrain from
engaging in any further industrial action in
respect of the dispute the subject of that Order;
(b) between about 1100 hours on 26 September
1996 and about 0700 hours on 27 September
1996, failed to move a motion that the Union’s employee members return to work in
accordance with the terms of paragraph 1 of
the Order and refrain from engaging in any
further industrial action in respect of the dispute the subject of that Order; and
(c) failed to attend the meeting of employees held
at the Project Site at about 1000 hours on 26
September 1996.”
As can be seen from those schedules, they each allege that
the respondent and its officials “failed” in certain particulars.
From each of the applications and the particulars it is apparent that the applicants were required to establish a negative,
namely that the respondent in each matter had “failed” in some
particular way to take certain steps.
The applications were returnable on 29 October 1996 at
10.30am. On that day, pursuant to the procedures of the Commission, the parties were required to confer in relation to the
matters in issue. The evidence indicates that the parties did so,
but following a breakdown of the conference, the matter proceeded to a hearing before the Full Bench.
When the matter commenced before the Full Bench, whilst
the respondents had not at that stage filed an answer, they indicated that they were prepared and ready to proceed.
Counsel for the appellant in each case then raised with the
Commission whether the matter should proceed that day or be
adjourned to hearing dates. The Commission was advised that
it was anticipated that the hearing would take three days for
the evidence and submissions to be completed.
The representatives of each of the respondents wished to
have the matter proceed.
The Full Bench made a decision that the matter should proceed and as a result the complainant’s case was opened to the
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Commission. In opening the case Mr Lundberg, counsel for
the applicant, advised the Commission that the dispute arose
out of a construction project at Capel in the south-west of
Western Australia. The dispute involved work on an expansion of the synthetic rutile plant situated in that town. A dispute
arose between the workers and management over an industrial agreement which was to apply to all on-site construction
work on the project. The dispute ultimately resulted in the
respondent Union members going on strike.
On 30 August 1996, following a compulsory conference
Senior Commissioner Fielding recommended that the employees return to work by 30 August 1996 and the Commissioner
recommended that Union officials take all reasonable steps to
encourage this to happen.
Following a further compulsory conference on 30 August
1996, when it became apparent that the employees concerned
had resolved to continue with the strike, a further conference
was scheduled for 2 September. On that occasion minutes of
proposed orders were forwarded to each of the unions involved
and the Senior Commissioner made certain orders, one of which
was—
“An order that the Unions and their respective officials
take all such reasonable steps as may be necessary to ensure that the employee members cease industrial action.”
The applicant’s counsel, Mr Lundberg, said that the members of the respondent Unions did not return to work until 7am
on 17 September 1996 and following the return to work, there
were a number of half day stoppages during September 1996.
The applications before the Full Bench arose out of allegations that the respondents had breached the terms of the orders.
In opening the applicant’s case, the applicant’s counsel referred to a mass meeting which was held following the
Industrial Commission’s order. In that respect the applicant’s
counsel detailed a number of meetings at which the respondents’ officials were present when decisions were taken not to
return to work. The applications related to each of those meetings.
In opening the applicant’s case, Mr Lundberg, said—
“Sir, it is an important part of the registrar’s case, in relation to the automotive union and the construction union,
that a number of emotive comments were made by officials from those two unions in the print press. It may well
be that my friends take objection when the evidence is
led, and I won’t go through it now in any great depth,
suffice to say that we do rely upon a number of comments made to the South West Times and the Bunbury
Times as well as the West Australian, during the period,
which were reported and which we say are the antithesis
of comments designed to encourage employees to return
to work. They were, in every sense of the word, emotive
and designed, we say, to discourage the members from
returning to work.”
When it became apparent that the applicant’s case was to
proceed in this way, counsel for the respondents indicated that
he objected to evidence being adduced in the form of newspaper articles. One basis for the objection was that the allegation
against the respondents was of their failure to do the things
particularised in the application and the articles referred to by
Mr Lundberg related to things that were done and said at meetings by the respondent Union officials.
In relation to Mr Lundberg’s indication that he was proposing to tender the newspapers concerned as evidence following
the luncheon adjournment, the learned President ruled—
“... as the application and particulars are currently drafted,
they would not permit us to regard evidence directed to
what was reported as the sayings of persons named by
Mr Lundberg as being admissible, and we would so rule.”
As I understand the effect of that ruling, it prevented Mr
Lundberg from producing copies of newspaper articles and
tendering them as part of the applicant’s case against the respondents.
Following that ruling, Mr Lundberg sought an adjournment
in order to amend the particulars.
The application to adjourn was opposed on the basis that the
applicant had sufficient time to prepare particulars and had
failed to prepare adequate particulars to cover the evidence to
be adduced.
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The applicant’s counsel then pressed his application for an
adjournment indicating that the Registrar was present at the
court and prepared to give evidence that afternoon so that the
balance of the evidence could be called at a later date. The
balance of the evidence appeared to be from a number of employers who were not in Perth and who would be called when
the hearing was rescheduled.
In response to those applications the learned President ruled
that it was not appropriate to grant an adjournment of the proceedings to enable the particulars to be amended and the
President indicated that he would provide reasons for so concluding in due course.
The application was adjourned until 2.15pm so that counsel
for the applicant could make a determination as to what course
he then wished to adopt. Following the resumption of the hearing Mr Lundberg made a further application to amend the
particulars. The amendment sought by Mr Lundberg related
to steps taken by Union officials to “encourage” the Union’s
members not to return to work.
The application by Mr Lundberg in that respect was opposed
and the respondents also opposed any further adjournment of
the proceedings.
In the result the learned President decided to refuse the application so that no amendment to the particulars was allowed.
As a consequence of that ruling, counsel for the applicant
indicated to the Full Bench that—
“... the Registrar does not call any evidence, and that being the case, I take the matter no further.”
In the result then, each of the applications was dismissed
and in due course a formal order was extracted evidencing
that dismissal.
The applicant (appellant) in each case being aggrieved by
the decision of the Full Bench now appeals to the Industrial
Appeal Court on the following grounds which are common to
each appeal—
“1. The finding of the Full Bench that the allegations
regarding reported comments made by an official of
the Respondent (‘the allegations’) could not be led
by the Appellant.
2. The finding of the Full Bench to refuse the Appellant’s application to adjourn the hearing for the
purpose of amending the particulars filed by the
Appellant.
3. The finding of the Full Bench to refuse the Appellant’s application to amend the particulars filed by
the Appellant.
4. The decision of the Full Bench to dismiss the Appellant’s Application.
The grounds on which this appeal is made are as follow—
1. In finding that evidence of the allegations could not
be led by the Appellant, the Full Bench erred in law
in —
(a) incorrectly finding that the allegations were
not within the proper construction of the particulars filed by the Appellant; and
(b) finding that the Appellant was confined to adducing evidence arising solely from the
particulars filed by the Appellant.
2. In refusing the Appellant’s application to adjourn the
hearing for the purpose of amending the particulars
filed by the Appellant, the Full Bench erred in law in
failing to have regard or sufficient regard to relevant
considerations, namely —
(a) the hearing represented the first return of the
Application before the Full Bench;
(b) the application to adjourn was made at the
commencement of the hearing, not during the
hearing;
(c) the hearing was not likely to be completed
within the listed hearing day, being 29 October 1996;
(d) there was no prejudice to the Respondent in
granting an adjournment of the hearing;
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(e) the purpose of the adjournment was to permit
an amendment to be made to the particulars
filed by the Appellant;
(f) the necessity for the amendment arose as a
result of the Full Bench’s decision that evidence of the allegations could not be led by
the Appellant;
(g) the allegations in relation to which evidence
was sought to be led were material and significant to the Application; and
(h) applications pursuant to section 84A of the
Industrial Relations Act 1979 involve a consideration of the public and community
interest.
3. In refusing the Appellant’s application to amend the
particulars filed by the Appellant, the Full Bench
erred in law in failing to have regard or sufficient
regard to relevant considerations, namely —
(a) the hearing represented the first return of the
Application before the Full Bench;
(b) there was no prejudice to the Respondent in
granting the amendment;
(c) the necessity for the amendment arose as a
result of the Full Bench’s decision that evidence of the allegations could not be led by
the Appellant;
(d) the allegations in relation to which evidence
was sought to be led were material and significant to the Application; and
(e) applications pursuant to section 84A of the
Industrial Relations Act 1979 involve a consideration of the public and community
interest.
4. In dismissing the Appellant’s Application, the Full
Bench erred in law in —
(a) deciding that evidence of the allegations could
not be led by the Appellant;
(b) refusing the Appellant’s application to adjourn
the hearing for the purpose of amending the
particulars filed by the Appellant;
(c) refusing the Appellant’s application to amend
the particulars filed by the Appellant; and
(d) as a result of the errors alleged at (a), (b) and
(c) above, the Appellant elected to call no evidence to prove the Application.”
At the hearing of this appeal, counsel for the appellants indicated that ground 4(b) of the appeal would not be pursued
and there was a consequential amendment to ground 4(d).
As the argument was developed by counsel for the appellant, the challenge to the decision below related to the fact that
the Full Bench in refusing the application to amend the particulars erred in law, thus putting the appellant in the position
where he was unable to adduce relevant evidence.
In developing that argument, counsel for the appellant submitted that the decision by the Full Bench to refuse the
application to amend the particulars was a finding which could
attract the appellate jurisdiction of this Court. That argument
is directed to the meaning of the word “decision” in s90 of the
Industrial Relations Act.
In dealing with that aspect of the matter, it is important to
note that by order of the Full Bench dated 30 October 1996,
the applications were dismissed. The order reproduced at pp
26 and 27 of the appeal book recites that—
“... the Full Bench having determined that its reasons for
decision will issue at a future date, it is this day, the 30th
day of October 1996, ordered that application Nos 1312,
1313 and 1314 of 1996 be and are hereby dismissed.”
As revealed earlier in these reasons the formal order of the
Full Bench was inevitable once the appellant made the decision not to call evidence so that it is not the formal order of the
Full Bench which is challenged in this appeal but rather the
chain of circumstances surrounding the making of that order.
In this case the order was processed in the manner provided
for in ss34 and 36 of the Industrial Relations Act in that the
formal order was signed and sealed by the President and there
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is no difficulty in dealing with the order in that respect, see
The Construction, Mining & Energy Workers’ Union of
Australia—Western Australian Branch v The United Furniture Trades Industrial Union of Workers, WA (1990) 70
WAIG 3913.
The more important issue in this case is whether the court
can look behind the formal order of the Full Bench to determine whether the reasoning leading up to the formal order is
open to challenge so that the formal order itself may be set
aside.
In that respect it is to be noted that the formal order of the
Full Bench incorporated the reasons yet to be published as
part of the order.
The reasons for decision of the Full Bench were published
on 14 November 1996. In those reasons the Full Bench said—
“The Full Bench decided that, even though the evidence
which was sought to be adduced was significant, the particulars should not be amended and the course of the case
altered at such a late stage in proceedings which were
akin to proceedings affecting the liberty of the subject.
There was plenty of time in which this particular could
have been pleaded, and no good reason for its omission
was put before us.
Significantly, there were already detailed particulars of
breach of the order pleaded. The applicant sought an adjournment to make an amendment to the particulars. The
Full Bench refused the application...
Counsel for the applicant then advised us that the applicant would offer no evidence in support of the
applications.”
The question that arises is whether because the formal order
dismissing the application contains the passage—
“... the Full Bench having determined that its reasons for
decision will issue at a future date.”
this Court is empowered to look at the reasons of the Full
Bench as part of the formal order of the court. The problem in
this case is compounded by the fact that the reasons of the
court were not in existence when the orders were made.
In McCorry v Como Investments Pty Ltd (1989) 69 WAIG
1000, Brinsden J said at 1002—
“Complaint might have been made at the refusal of the
Full Bench to allow amendments to be made if justice
was not to be defeated. Perhaps it is enough for me to say
that on the face of it there may well have been an arguable case that the Full Bench erred in refusing to allow an
adjournment for amendments to be made. In any event,
the appellant did not seek to appeal. That failure, in my
view, was also a relevant consideration and was one of
the matters referred to by Commissioner Fielding, p1213 of his reasons for judgment.”
In McCorry’s case, Brinsden J was concerned about the prospect of repeated appeals where an interlocutory application
was challenged. That is not the case here. The challenge in
this case is both as to the decision of the Full Bench to reject
the appellant’s application to amend the particulars and in relation to the refusal by the Full Bench to accept the evidence
which the appellant sought to adduce.
Counsel for the appellant submits that the errors by the Full
Bench in relation to those two issues forced the appellant into
a position where he declined to adduce evidence in support of
his case.
The dicta of Brinsden J in McCorry’s case is some support
for the proposition that this Court can look behind the formal
orders of the Full Bench to ascertain the true reasons behind
the ultimate decision.
Counsel for the appellant also cited the decision of the Industrial Appeal Court in The Construction, Mining & Energy
Workers’ Union of Australia—Western Australian Branch
v The United Furniture Trades Industrial Union of Workers, WA (1990) (supra) where Rowland J said at 3914—
“It is unnecessary to decide whether, and if so when, a
‘finding’ as defined in s 7, which is not an award, order or
declaration, can be a decision for the purposes of section
34(1) and section 36, and thereby capable of being the
subject of an appeal under section 90. For administrative
purposes, what there must be is a document that can be
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identified as a decision before the ‘decision’ can be appealed.
In this case, as the finding was not processed in the way
provided for in sections 34 and 36, it was not a ‘decision’
which can be the subject of an appeal under section 90.
The present appeal is, as the respondent submitted, incompetent. In my view, this Court has no power to debate
the substance of the appellant’s complaint.”
That case dealt with a decision by the Commission in circumstances where no formal order had issued. That is not the
case here as this application was dismissed by formal order of
the Full Bench. The issue in this case is whether the court can
go behind the formal order and look to the reasons why the
decision was reached.
In Myers v Myers [1969] WAR 19, Jackson J said at 21—
“To grant or refuse an adjournment is a matter for the
discretion of the court to whom the application is made.
But where the refusal of an adjournment would result in
serious injustice to one party, an adjournment should be
granted unless in turn this would mean serious injustice
to the other party. An appellate court will not interfere
with a discretionary order of this sort unless there is strong
reason for believing that an injustice has resulted. These
principles are laid down in Maxwell v Keun, [1928] 1 KB
645; [1927] All ER Rep 335, and Walker v Walker, [1967]
1 All ER 412.”
In Myers v Myers a Magistrate had refused to grant an adjournment to a party to proceedings and had made an order
disposing of the application, thus denying the unsuccessful
party the reasonable opportunity of giving evidence on an issue on which that party’s evidence had a direct and important,
and perhaps vital bearing. The court had, however, made an
ultimate order disposing of the application and whilst it was
that order which the appellant sought to set aside, the reason
for doing so related to the decision by the Magistrate to refuse
the adjournment.
Myers’ case and the authorities upon which that decision
rests are sufficient for me to conclude that in this case the
challenge by the appellant to the ultimate order of the Full
Bench enables this Court to look behind the formal order of
that Court and to the reasons why the proceedings took the
course which they ultimately did. Counsel for the appellant
rightly accepts that once the decision was made not to adduce
evidence, the decision of the Full Bench was inevitable, but
says the court is entitled to look at the proceedings leading to
the ultimate disposition of the matter. I respectfully agree with
that view.
The first issue that arises is whether the Full Bench was in
error in refusing the appellant’s application to amend the particulars. It is trite law that the respondents were entitled to
know the case to be brought against them, particularly in these
circumstances where the applications were in relation to quasi
criminal proceedings. See R v Saffron (1988) 17 NSWLR
395 per Hunt AJA at 447.
In the reasons for decision of the Full Bench delivered on 14
November 1996, the Full Bench said—
“Particulars of each application had been requested, and
had, indeed, been filed on the 24th day of October 1996.
Those particulars, in substance alleged that the orders
made on the 2nd September 1996 had been breached because the respondents and their officials failed to take
certain reasonable steps, which were referred to in the
particulars, to ensure that the members of each organisation complied with the terms in paragraph 1 of the Order.
The paragraph which alleged breach No 5 was struck out
by application of the applicant.
In the course of his opening, Counsel for the applicant
foreshadowed that he would adduce evidence to establish
that officials of the two firstnamed organisations had incited employees to continue to remain absent from work
or discouraged employees from returning to work, and
that this was in breach of the orders. There was no reference to this allegation as a particular, in the particulars
filed herein. Counsel for the applicant had submitted to
us this evidence was significant.
Counsel for the AFMEPKIU and CMETSWU objected,
submitting that, since the allegation which such evidence
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would be adduced to prove, was not the subject of any
particulars provided, then such evidence was not relevant
and should not be able to be adduced.
The Full Bench ruled that, because such an allegation was
clearly not a ground of the application and particularised
as such, then such evidence was irrelevant and could not
be led.”
As indicated earlier in these reasons, the particulars as provided to the respondents alleged in each case that the
respondents had failed to take certain steps. The case as outlined by counsel for the appellant was that the respondents
had incited their employees to remain absent from work. Of
course, it goes without saying that those two propositions are
essentially different, but when analysed on the facts of this
case, it was the same conduct by the respondents that was in
issue. No doubt, in order to do justice to the issues to be determined by the Full Bench, the respondents may have required
time to reassess their position bearing in mind that the allegations had changed from allegations of “failure” to comply with
the orders, to allegations that they had “counselled or incited”
their employees to remain absent from work, but nonetheless
in substance the conduct alleged against the respondents was
the same. That being the case, in my opinion for the Full Bench
to have refused the application to amend the particulars was to
bring about an injustice to the appellant and prevent the appellant from fairly having his case tried. Whilst an adjournment
on the other hand may have occasioned some inconvenience
to the parties, in my opinion, in the interests of justice an adjournment should have been allowed to enable the applicant
to amend the particulars and the respondents to prepare themselves for the case they ultimately had to meet.
I have therefore reached the conclusion that ground 3 of the
grounds of appeal in each case has been made out and that the
appeal should be allowed and the matter remitted to the Full
Bench for further hearing and determination according to law.
The second aspect of the hearing by the Full Bench under
challenge in this appeal, relates to the refusal by the Full Bench
to allow evidence to be called by the appellant by way of adducing newspaper articles to show the attitude of the
respondents. It is not clear from the opening of the appellant’s
case exactly how that evidence was to be adduced, although
there was a suggestion that the appellant proposed to adduce
in evidence newspaper articles referred to earlier in these reasons. Whether evidence would be admissible in that form in
the Industrial Appeal Court is a matter on which I would express no opinion at this stage of the proceedings in view of the
conclusion that I have reached. It may of course have been,
that the appellant was intending to adduce evidence from the
reporter who interviewed officers of the two respondent Unions, and who would give evidence as to the statements made
by them by way of admissions. At this stage, it is not entirely
clear how that evidence was to be adduced. In the absence of
more precise details being available to this Court, it is not
possible to reach any firm view as to whether the evidence
would be admissible or not. How the evidence is to be adduced will be a matter for the parties to consider when the
matter is remitted to the Full Bench for further hearing and
determination.
I would therefore allow this appeal, set aside the decision to
dismiss the two applications, and remit the matter to the Full
Bench for further hearing and determination according to law.
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WESTERN AUSTRALIAN
INDUSTRIAL APPEAL COURT.
Industrial Relations Act 1979.
In the matter of an appeal against the decisions of the Full
Bench of the Western Australian Industrial Relations
Commmission in Matters Numbered 1312 of 1996 and 1313
of 1996 dated the 30th day of October 1996.
Appeal No. IAC 20 of 1996.
BETWEEN
Registrar
Appellant
and
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch
Respondent
Appeal IAC 21 of 1996.
Registrar
Appellant
and
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian
Branch
Respondent.
BEFORE:
JUSTICE KENNEDY (PRESIDING JUDGE).
JUSTICE FRANKLYN.
JUSTICE SCOTT.
14 November 1997.
Order.
HAVING heard Ms J H Smith (of Counsel) on behalf of the
appellants, and Mr D H Schapper (of Counsel) on behalf of
the respondents, the Court hereby orders that—
1. The appeals be allowed;
2. The orders of dismissal made by the Full Bench be
set aside; and
3. The matters in applications numbered 1312 of 1996
and 1313 of 1996 be remitted to the Full Bench for
determination in accordance with the law.
(Sgd.) J.A. SPURLING,
[L.S.]
Clerk of the Court.

FULL BENCH—
Appeals against decision of
Commission—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
James A Capewell
(Appellant)
and
Cadbury Schweppes Australia Ltd
(Respondent).
No. 1364 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER R.N. GEORGE.
12 December 1997.
Reasons for Decision.
INTRODUCTION
THE PRESIDENT: This is an appeal against the decision of a
single Commissioner, and is properly brought under s.49 of
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the Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”).
The appeal is against that part of the decision of the Commissioner, Order 3, made upon application No 29 of 1996 on
15 July 1997 whereby the Commissioner, having found that
the dismissal of the appellant by the respondent was unfair,
ordered that the respondent pay to the appellant within 21 days
of the date of the Commissioner’s order the sum of $14,320.00
gross by way of compensation.
There is no appeal against the determination that the dismissal was unfair.
The appeal is brought on the following grounds—
“In determining the amount of compensation to be paid
to the Appellant the Commission erred in that the Commission—
1. failed to adopt a proper approach to the assessment
of compensation, namely, by first assessing the loss
suffered by the Appellant in consequence of the termination of his employment and then taking into
account the Appellant’s efforts to find employment
and then exercising its discretion to award the Appellant an amount of compensation which, as far as
possible, compensated the Appellant for his loss.
2. 2.1 assessed compensation on a wrong basis,
namely, by reference to a reasonable notice
period; alternatively
2.2 held that a reasonable notice period was
3 months when in all the circumstances a period of 12 months would be reasonable;
alternatively
2.3 awarded 3 months’ salary when it ought to have
awarded the equivalent of 3 months’ remuneration.
The Appellant claims that the Commission ought to have
awarded the Applicant the equivalent of 6 months’ remuneration being the maximum capable of being awarded within the
Commission’s jurisdiction.”
BACKGROUND
The background to the matter is this.
The appellant, Mr James A Capewell, claimed that he was
unfairly dismissed by the respondent, his employer, on 20
December 1995. The appellant was, at the material time, the
key accounts manager working in the confectionary sales division of the respondent in Western Australia and reporting to
that division’s manager in Western Australia.
The respondent is a national company involved in the manufacturing and sale of confectionary, inter alia, with its
headquarters in Melbourne in Victoria.
The appellant’s role as key accounts manager in Western
Australia was to supervise the grocery sales section, which
section was divided into retail and wholesale sales. These sales
made up 70 percent of the respondent’s business in Western
Australia. The amounts of the sales were in the millions of
dollars.
The Commissioner found that the appellant occupied a position of significant trust and had been employed by the
respondent since 1988. In 1991 to 1992, indeed, he was state
manager in South Australia, but returned of his own accord to
Western Australia. Promotion funds available to him to draw
on annually were in excess of one million dollars.
At the time of his dismissal, the appellant’s salary was
$57,400.00 gross per annum, but page 38 of the appeal book
(hereinafter referred to as “AB”) reveals that he was entitled
to a manager’s bonus plan worth $11,480.00 per annum,
$14,000.00 per annum for a fully maintained company vehicle, and other allowances and benefits costed at between
$4,563.00 and $7,100.00 per annum in what is now fashionably termed a “package”.
The dismissal purported to be a summary dismissal. It was
effected by the respondent’s national personnel manager, Mr
Douglas Loveless, here in Perth.
This followed an interview at approximately 10.00 am on
the day of the dismissal, at which the state manager, Mr Leslie
Guest, and Mr Joseph Ferraro, the national manager of the
confectionary sales division, were also present. At the end of
the interview, the appellant was dismissed.
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The dismissal arose because the appellant had submitted an
account in respect of some fitness equipment to the respondent for reimbursement. As Mr Schapper (of Counsel), for the
appellant, submitted, the dismissal was, in effect, for fraud
because it was alleged that the document concerned, an “interim invoice” by the appellant, was not a “true document”.
The Commissioner went on to say (see page 29 (AB))—
“In the absence of evidence as to customary acceptance
of such documents by the respondent, there is no convincing justification for the submission of the “interim
invoice”. It seems to me that the respondent was entitled
to expect that the supporting document submitted by the
applicant in 1994 was a true document. But it was not. I
consider that in submitting the document the applicant
breached that reasonable expectation. Having said that I
make express that having observed the applicant closely
for some hours while he gave evidence I am convinced
he did not set out to mislead the respondent and genuinely did believe that his application for the fitness
allowance, with its end being his fitness level, did not
contravene or offend against the respondent’s policy.
However one is left with the situation in which a senior
employee in a significant position of trust was responsible directly for submitting a document which on the face
of it purported to represent to the respondent something
which was not fact and on that basis obtained a benefit in
the form of goods.
As noted, the interview on 20 December 1995 ended
with the summary dismissal of the applicant for misconduct. Before turning to the evidence going to the question
of misconduct, the issue of whether natural justice was
accorded the applicant by the respondent prior to the decision to dismiss being put into effect is dealt with.”
The Commissioner found that in the summary dismissal process, the appellant, who was a “relatively senior manager with
an unblemished record” had been denied natural justice.
The Commissioner decided that reinstatement was impracticable. However, having so decided, and having found that
the appellant had attempted to mitigate his loss, the Commissioner had regard for what was a reasonable period of notice
for a senior manager “with a significant period of service” and
fixed compensation at an amount equivalent to three months’
salary.
ISSUES AND CONCLUSIONS
The decision, or that part of it appealed against, is a discretionary decision as that is defined in Norbis v Norbis 65 ALR
12 (HC). The Full Bench cannot interfere with the decision
appealed against unless the exercise of the discretion at first
instance miscarried in the manner described in House v The
King [1936] 55 CLR 499 (HC) (see also Gromark Packaging
v FMWU 73 WAIG 220 (IAC)).
The appellant’s case was that the Commissioner was required
to award compensation for the “loss caused by dismissal”, and
that in failing to do so, and in the absence of good reason not
to do so, had erred.
It was submitted that s.26(1)(a) of the Act was not a warrant
to the Commission to arbitrarily pluck a figure by way of compensation out of the air.
Alternatively, it was submitted that if the respondent might
have fairly dismissed the appellant on reasonable notice, 12
months would have been reasonable notice. In all of the circumstances, it was submitted 12 months would have been
reasonable notice.
It was therefore further submitted by Mr Schapper that the
Commissioner ought to have awarded compensation for the
full period of the appellant’s employment. Alternatively, if,
which is denied, the respondent might have fairly dismissed
him on three months’ notice, the compensation ought to have
been calculated on the basis of the remuneration which the
appellant would have received for that three months, and not
merely an amount measured by the salary which he should
have received.
In response to that, it was submitted that the discretion of
the Commission is almost unfettered in regard to the quantum
of compensation, and that the Commission may order and is
not confined to the use of the employee’s total remuneration
package as the criterion for assessing compensation. Further,
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it was submitted, the Commission is also entitled to apply discount factors to reduce the level of compensation, depending
upon the particular case.
I now turn to the relevant section, s.23A of the Act, and to
matters of law which I wish to consider.
S.23A OF THE ACT
The application at first instance was brought and heard under s.23A of the Act, before s.23A was amended by
amendments which came into operation on 20 June 1997.
However, the essential features of the section for determining
the question of compensation and governing the powers to
award compensation remain almost the same.
On a claim of harsh, oppressive or unfair dismissal, so the
section prescribes, the relevant provisions which apply are to
this affect—
(1) The Commission may order the employer to reinstate or re-employ a claimant who has been harshly,
oppressively or unfairly dismissed (see s.23A(1)(b)).
(2) The Commission may order the employer to pay
compensation to the claimant for loss or injury caused
by the dismissal (see s.23A(1)(ba)).
(3) The Commission is prohibited from making an order for compensation unless it is satisfied that the
reinstatement or re-employment of the claimant is
impracticable (see s.23A(1)(1a)).
(4) (a) There is a limitation or “cap” upon the amount
of compensation which the Commission may
order an employer to pay (see s.23A(4)).
(b) That limitation is that the amount ordered to
be paid must not exceed an amount equivalent
to six months’ remuneration of the claimant.
(c) For the purposes of s.23A(4), the Commission
may calculate the amount of compensation on
the basis of an average rate received during
any relevant period of employment.
It will be seen later in these reasons that “remuneration” is
somewhat wider in meaning than “wages” or “salary”.
S.170EE OF THE INDUSTRIAL RELATIONS ACT
1988 (CTH)
It is necessary to pay some attention s.170EE of the Industrial Relations Act 1988 (Cth) because of its terms and because
of the authorities which exist in relation to its interpretation;
also because s.23A of the Act was cast in similar but not the
same terms.
S.23A of the Act owes something to the then Commonwealth
legislation. That section provided a remedy of reinstatement
and a remedy of an order for compensation if the reinstatement was thought by the Commission to be inappropriate (see
s.170EE(1) and (2)).
By s.170EE(3), there was provided a “cap” of six months in
almost the same terms as that is imposed by s.23A(4) of the
Act ((ie) a cap upon the amount of compensation which might
be ordered under the section).
One significant difference between s.23A of the Act and
s.170EE of the Industrial Relations Act 1988 (Cth) was that
the court was required “in working out the amount of compensation”, for the purposes of s.170EE(2), to have regard to
“the remuneration that the employee would have received or
would have been likely to have received if the employer had
not terminated the employment”.
The words “or would have been likely to have received” do
not appear in s.23A of the Act either before or after that section was amended in June 1997.
As to the word “remuneration”, that word appears in s.170EE,
so that the judgments of the Australian Industrial Court as to
the meaning of that word are very persuasive.
In Gilmore and Another v Cecil Bros and Others 76 WAIG
4434 (FB), the Full Bench set out a number of principles which
I will refer to hereinafter. However, it is necessary, first, to
consider a number of relevant issues.
RELEVANT ISSUES
REMEDIES FOR UNFAIR DISMISSAL
Primarily, the remedy provided by s.23A of the Act is and
was the remedy of reinstatement or re-employment. An order
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for reinstatement cannot be made if it is impracticable to make
it. Only if it is decided by the Commission that it is impracticable to make an order for reinstatement can an order for
compensation be made (see s.23A(1a)).
The only compensation which can be ordered to be paid is
for loss or injury, under the section. “Loss” or “injury” are
two different heads of compensation (see the discussion of
this in Gilmore and Another v Cecil Bros and Others (FB) (op
cit) at pages 4446-4447).
No compensation can be ordered to be paid in an amount
which exceeds six months’ remuneration of the claimant. It is
open to the Commission to calculate the amount of compensation on the basis of an average rate received during any relevant
period of employment (see s.23A(4) of the Act).
CONSTRUCTION OF THE STATUTE
It is necessary to construe s.23A, reading the section in the
context of the whole of the Act, and attributing the ordinary
and natural meaning to the words, unless to do so would create ambiguity, absurdity, or give rise to a meaning not consonant
with the remainder of the statute and its purpose (see Cooper
Brookes (Wollongong) Pty Ltd v Federal Commissioner of
Taxation [1980-1981] 147 CLR 297 (HC)).
I would adopt, since there is no significant distinction in
statutory terms, what Wilcox J said in May v Lilyvale Hotel
Pty Ltd (1995) 68 IR 112 (IRC of Aust) where His Honour
said at pages 116-117—
“It seems to me that the approach taken in these workers’ compensation cases is consonant with the
contemporary Australian understanding of the word “remuneration”. The Macquarie Dictionary defines the noun
“remuneration” as: “1. the act of remunerating, 2. that
which remunerates; rewards; pay.” The verb “remunerate” is defined, more helpfully, as: “1. to pay, recompense,
or reward for work, trouble etc; 2. to yield a recompense
for (work, services, etc).” There is nothing in either definition that suggests that remuneration is confined to cash
payments. Contrary to Mr Roger’s submission, Leighton
does not assist his argument; indeed it points against it.
That Parliament intended “remuneration” in s.170EE(3)
to cover more than salary and wages is suggested by the
Act itself. ... Plainly, the word “remuneration” was chosen, for s.170EE(3), in order to denote a concept wider
than wages. Non-monetary benefits are not wages: see
Ardino v Count Financial Group Pty Ltd (1994) 1 IRCR
221 at 228-229; 57 IR 89 at 94-95. But they fall within
the concept of remuneration.”
(See also Ince v Hartfield Country Club Inc 72 WAIG 1510
(FB) and the cases cited therein).
The word “remuneration”, as it is used in s.23A(4), is not
therefore restricted to mere “salary” or “wage”. “Remuneration” can include commission, superannuation contributions,
the cost of providing a car, and also non-monetary benefits.
This is not an exhaustive listing of what might constitute items
of remuneration.
LOSS AND COMPENSATION
However, two important questions are how does one characterise and assess “a loss”, and what is compensation?
“Compensation”, prima facie, means recompense for loss (see
Nelungaloo Pty Ltd v Commonwealth and Others [1947-1948]
75 CLR 495 at 571 (HC) per Dixon J, and see also Great Western Railway Co v Helps [1918] AC 141 at 144-145 (PC)) and
Brown and Others v Rezitis and Others [1970] 127 CLR 157
(HC)).
The manner in which to assess “loss” in s.23A matters should,
in my opinion, be as follows (and see in detail what the Full
Bench said (per Sharkey P and Gifford C) in Gilmore and
Another v Cecil Bros and Others (FB) (op cit)).
Firstly, the Commission must assess the appropriate amount
of compensation to be paid in the light of all other relevant
circumstances (including any redundancy payment), but disregarding the cap.
Secondly, the Commission must consider whether that
amount exceeds the permissible maximum award. If so, thirdly,
the Commission must reduce the assessed amount accordingly.
In so deciding, I apply what Wilcox CJ said in May v Lilyvale
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Hotel Pty Ltd (IRC of Aust) (op cit), and what was applied by
the Full Court of the Australian Industrial Court in Davis v
Portseal Pty Ltd (1997) 72 IR 414 at 417 (IRC of Aust) (see
also Perrin v Des Taylor Pty Ltd (1995) 58 IR 254 at 258 (IRC
of Aust), and Cox v SA Meat Corporation (1995) 60 IR 293
(IRC of Aust)).
It is interesting, too, to note, in May v Lilyvale Hotel Pty
Ltd (IRC of Aust) (op cit), that Wilcox CJ observed that this
method of assessment may expose an employer who makes
redundancy payments to a greater total payment than one who
does not, but that arbitrary legislative limits usually cause
anomalies or unfairness.
In my opinion, too, for similar reasons, there is no warrant
in the subject legislation for the deduction or addition of an
amount for unconscionable or culpable conduct on the part of
an employer or employee from or to an amount of actual calculable loss by way of compensation, or, indeed, for an amount
awarded for compensation for injury.
There is a cogent argument to support such an opinion both
by reference to the terms of s.23A of the Act and as a matter of
logic.
The right to a remedy under s.23A depends on a determination that the “claimant” was unfairly dismissed. Whether there
was an unfair dismissal depends on the Commission deciding
the application according to the well known principles in Miles
and Others t/a Undercliffe Nursing Home v FMWU 65 WAIG
385 (IAC). Once it has been decided that the dismissal is unfair, then there must be an application by the Commission of
the remedy of reinstatement (re-employment), unless it is impracticable. Whether the reinstatement is impracticable is to
be decided according to the principles referred to in Gilmore
and Another v Cecil Bros and Others (FB) (op cit), to which I
have referred. However, culpability or the nature of the conduct of the parties is not a measure of whether there should be
reinstatement. That question will have already been taken into
account and adjudicated upon when the Commission has decided that the dismissal was unfair. If the employee’s conduct
and the employer’s conduct were such that, in the circumstances, the dismissal could not be found to be unfair, then
that is what should have been decided. If, having regard to the
conduct of the employer and the employee and all of the circumstances the dismissal was unfair, then that is what should
be decided. Of course, if reinstatement is decided to be impracticable, and only then, the Commission must, if it is sought,
order a payment of compensation when loss and/or injury is
proven. That compensation must be determined within the
confines of the provisions to which I have referred above. As
I have said, the conduct of the parties is irrelevant in assessing
the loss because that conduct is relevant to the determination
of “unfairness” of the dismissal, and once a dismissal has been
determined to be unfair, evidence of the unfairness of the dismissal is not a relevant factor. In other words, there is no
provision for something equivalent to a reduction of compensation for “contributory negligence” or contributory conduct
or the employee’s conduct or an increase of it for something
equivalent to exemplary damages, etc, or, if there is, I have
not been persuaded that that is so to date. However, one determines what compensation should be paid for the loss incurred
or the injury suffered. That is what the compensation is, recompense. (I would, however, make it clear that the conduct of
the parties may well be relevant to deciding the question
whether a reinstatement is impracticable).
There are some further observations which I would make. It
is easy to fall into the error that s.26(1)(a) of the Act enables
the Commission to “pluck” a figure out of the air based on a
view of the conduct of one or both of the parties. As I have
said, the duty of the Commission is to assess the loss. That is
what the statute directs. The section confers a power to, inter
alia, order the payment of compensation (see s.23A of the Act).
The section enables the Commission to make an order for the
payment of compensation for loss or injury.
The section does not enable the Commission to exercise its
discretion to award less than the loss suffered by way of compensation. To do so is not to compensate or recompense for
the loss and s.26(1)(a) does not authorise such a course.
In this connection, the conduct of the employer and/or employee is not a relevant matter, for the reasons which I have
already stated.
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To reach the view that s.26(1)(a) or any part of s.26 authorises a reduction of the amount of the loss or injury required to
be compensated for is to read a power into s.26(1)(a) which is
in conflict with the specific power contained in s.23A to compensate for loss or injury.
In particular, s.23A(4) is a guide to the calculation of loss by
reference to an average rate of remuneration. If the amount of
compensation for loss or injury ordered to be paid were to be
reduced by reference to some view of the conduct of the parties, then one would expect Parliament to say so. Parliament
did not.
Some assistance can be derived from the United Kingdom
Employment Protection (Consolidation) Act 1978 (as
amended). The reasoning adopted here is supported by what I
now refer to. S.57 of that Act confers power and jurisdiction
upon industrial tribunals to determine whether a dismissal was
unfair in accordance with “equity and the substantial merits of
the case” (similar to s.26 of the Act).
Then there are prescriptions as to the making of an award,
and the making of a compensatory award to be calculated under s.74(1). The compensatory award under s.74(1) is —
“...such amount as the tribunal considers just and equitable
in all the circumstances having regard to the loss sustained by
the complainant in consequence of the dismissal insofar as
that loss is attributable to action taken by the employer.”
Both s.73 and s.74 specifically provide that compensation
may be reduced in the event of a finding of contributory fault
on the part of the employee. (I refer to the discussion of the
effect of those provisions in Tracey and Others v Crosville
Wales Ltd [1997] 4 All ER 449 (HL)).
The point however is this. The United Kingdom Parliament
took the view that an amount of compensation assessed according to the equity and good conscience of the case, could
not be reduced except by a power conferred by a specific statutory prescription. In the case of s.23A, too, of the Act, because
such a specific statutory prescription does not exist, then there
is no power to reduce the compensation measured by the
amount of the loss or properly assessable to recompense a
person in respect of an injury. S.26(1) of the Act does not prescribe such a power, nor does such a power exist anywhere
else in the Act.
I have interpreted s.23A reading it in the context of the whole
of the Act. To construe s.23A and s.26(1), giving the words
their ordinary and natural meaning, gives rise to no absurdity
or ambiguity and does not render the section inconsonant with
other provisions of the Act or the Act (see Cooper Brookes
(Wollongong) Pty Ltd v Federal Commissioner of Taxation
(HC) (op cit)).
To put it simply, if Parliament intended that the loss would
be reduced by reference to fault, the Parliament would have
said so. An illustration of that is the United Kingdom Act. The
lack of a provision of s.26 in the Industrial Relations Reform
Act 1992, insofar as that related to the jurisdiction of the Australian Industrial Court, is not a difference which prevents me
having regard to the authorities which deal with a provision
similar to s.23A. The authorities are not distinguishable and I
apply them.
The onus which lies on an applicant, unquestionably, to establish his or her loss or injury is a different matter altogether.
The applicant must establish his or her loss or injury on the
balance of probabilities. For example one matter which an
applicant might have to establish if in an appropriate case and
subject to any evidentiary onus on the respondent employer, is
that the employment would have continued for the time upon
which the loss is submitted to be calculated (see some reference to that in Rigby v Technisearch Ltd (1996) 67 IR 68 (IRC
of Aust) per Marshall J) (see also May v Lilyvale Hotel Pty
Ltd (IRC of Aust) (op cit) at pages 118-119).
Loss of an opportunity might also form part of any claim for
loss or injury (see Sellars and Another v Adelaide Petroleum
NL and Others [1992-1994] 179 CLR 332 (HC) and (Commonwealth of Australia v Amann Aviation Pty Ltd 104 ALR 1
(HC)).
Put shortly, the claimant is entitled to the prescribed remedy
of reinstatement or re-employment unless this is impracticable, when compensation is to be awarded if loss or injury is
proven. There is no warrant in the legislation to increase or
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reduce the compensation in relation to the conduct of the parties, and it is therefore not consonant with the equity, good
conscience and substantial merits of the case to do so.
To construe the section as I have done does not bring about
any absurdity or ambiguity or render s.23A of the Act
inconsonant with the meaning and purpose of the rest of the
Act.
There is a duty in the applicant to mitigate his/her loss, but
that is a different matter.
There will also be the question of what the actual loss is, to
be calculated upon what has been established on the balance
of probabilities by the “claimant” to be that loss, or the injury
suffered, or both.
In the case of assessments of “loss”, there will be, in most
cases, a claim based on the earnings lost as a result of the
unfair dismissal. That will usually be a directly calculable figure, although in some cases it may be a broad figure. In that
respect, however, no figure can or should be “plucked out of
the air”. I do expect however that various principles of the law
of assessment of damages will be applicable as part of the
“substantial merits” of cases. I refer to some hereinafter.
In respect of matters such as claim for loss of reputation,
humiliation or personal injury arising from an unfair dismissal,
or compensation for breaches of any duty of care arising out
of an unfair dismissal (see Rigby v Technisearch Ltd (IRC of
Aust) (op cit) at page 92 per Marshall J), there will need to be
a proper exercise of discretion in accordance with s.26(1)(a)
and (c) (and perhaps (d)) of the Act and any relevant factors,
since the figure will usually not be one which is calculable in
the way in which loss is calculable.
In this case, the actual loss of earnings occasioned by the
unfair dismissal was six months less three weeks. The Commissioner rightly found that there was evidence of attempts to
mitigate loss. The proper measure of loss was therefore 23
weeks loss of remuneration, not 23 weeks loss of salary. There
is no reason apparent or given for the reduction to an amount
equivalent to salary for three months, and, indeed, as a matter
of law, for the reasons I have given, no reduction in law was
permissible.
It was not open to find that the appellant could have been
terminated on reasonable notice in the circumstances, for the
reasons submitted by Mr Schapper, based on a correct finding
of fact by the Commissioner and, further, because of the absence of the provision which I have referred to in s.170EE of
the Industrial Relations Act 1988 (Cth) from s.23A of the Act.
The Commissioner was required to take the evidence of loss
of earnings (which in this case was within the cap) and make
the award calculated on that loss of earnings. The proper award
of compensation was for the amount of the total loss of earnings, namely 23 weeks loss of remuneration. (There was no
claim for compensation for injury, be it humiliation, loss of
reputation, shock, or otherwise, etc). However, in deciding
the application as she did, the Commissioner failed to follow
principle (2), and, to some extent, principle (3), set out in
Gilmore and Another v Cecil Bros and Others (FB) (op cit) at
page 4447, which are as follows—
“(2) It is required to order the employer to compensate
the employee as far as possible up to the limit specified in respect of any loss which the employee has
suffered by reason of the termination.
(3) The limit specified is a limit on what the court can
order by way of compensation, not a limit on what
the employee can receive from the employer.
Thus, even if an employer has already paid a sum of
money designed to compensate the employee for dismissal, if the employee is entitled to greater
compensation, the court must award it up to the limit
specified (see Liddell v Lembke (trading as Cheryl’s
Unisex Salon) (op cit) per Gray J at pages 368-369).”
In that she erred.
Because there have been a number of appeals lately which
go to the important question of assessment of compensation in
s.23A matters, it is necessary to summarise the principles to
which I have referred above, and generally, whether contained
in the statute or in decided cases such as those to which I have
referred above and Liddell and Another v Lembke (t/a Cheryl’s
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Unisex Salon) and Another 127 ALR 342 (IRC of Aust) per
Gray J or as the “common law” of this Commission. Some of
these principles have already been laid down in Gilmore and
Another v Cecil Bros and Others (FB) (op cit).
The principles, which are these, in my opinion, should be
applied in this Commission in assessing compensation under
s.23A of the Act—
(1) Unless the Commission is satisfied that an order for
reinstatement is impracticable, no order for compensation can be made (see s.23A(1a) of the Act).
(2) An order for compensation will be made for the purpose of recompensing the “claimant” for “loss” or
“injury” or both.
(3) The Commission may order an amount of compensation up to the limit specified by s.23A(4) of the
Act, even though the employer has paid an amount
which might be said to be “compensation” or which
was designated as “compensation” (see Gilmore and
Another v Cecil Bros and Others (FB) (op cit)).
(4) The applicant bears the onus of establishing the loss
or injury for which he/she claims compensation.
(5) The word “loss” will generally mean those losses
which were incurred as a result of the unfair dismissal (see Gilmore and Another v Cecil Bros and
Others (FB) (op cit)), and will include, but are not
limited to, actual loss of salary or wage, loss of benefits or other amounts which would have been earned,
paid to or received by the dismissed employee but
for the dismissal, given that the word “remuneration” is much wider in meaning than “wages” or
“salary” (see May v Lilyvale Hotel Pty Ltd (IRC of
Aust) (op cit)).
I do not by what I have said limit the category of loss
which might be compensated for.
(6) The word “injury” is to be interpreted as the Full
Bench interpreted it in Gilmore and Another v Cecil
Bros and Others (FB) (op cit) (per Sharkey P and
Gifford C) and from which I quote hereunder—
“As to injury, that is a general word which
embraces not the loss but the actual harm done
to the employee by the unfair dismissal. The
word injury is a general and larger word and
comprehends in itself all manner of wrongs
(see Cable v Rogers (1625) 3 Bulst 311 at 312
per Dodderidge J).
Accordingly, “injury” includes humiliation,
injury to feelings, being treated with callousness, for example.”
“Injury” includes loss of reputation, compensation
for injury, humiliation, nervous shock, etc, but is not
limited to those categories (see, for example, Burazin
v Blacktown City Guardian Pty Ltd 142 ALR 144
(FC)).
(7) It will be necessary for the Commission to make a
finding as to the loss and/or the injury.
(8) There must, however, be a causal link between the
dismissal and the loss and/or injury alleged to have
been suffered and for which compensation is claimed.
(9) There is a duty upon the “claimant” to mitigate his/
her loss or any claim for compensation for injury.
(10) The Commission will not be able to adjust the measure of compensation according to its opinion of the
employer or the employee or the conduct of either
the employer or the employee (see also Banks v Blue
Chips Electronics Pty Ltd (1994) AILR 138 and
McMahon v Industrial Truck and Equipment Co. Pty
Ltd (1989) AILR 129).
(11) The Commission is required to order the employer
to compensate the employee as far as possible up to
the limit specified in respect of any loss or injury
which the employee has suffered by reason of the
termination of employment (see Gilmore and Another v Cecil Bros and Others (FB) (op cit) at
page 4447). Thus—
(a) First, the Commission assesses the appropriate amount of compensation in the light of the
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relevant circumstances but disregarding the
“cap”.
(b) Second, the Commission considers whether
that amount exceeds the permissible maximum.
(c) The assessed amount is reduced accordingly
(see May v Lilyvale Hotel Pty Ltd (IRC of
Aust) (op cit) and Davis v Portseal Pty Ltd
(IRC of Aust) (op cit)).
(12) (a) The calculation of compensation for loss or
injury will not exceed an amount calculated
on the basis of an average rate of remuneration received during any relevant period of
employment (see s.23A(4) of the Act).
(b) Remuneration is a wider term than mere wages
or salaries and includes payments, benefits,
rewards, goods, services, advantages, etc, payable under or emanating from the contract or
because of the contract of employment (see
May v Lilyvale Hotel Pty Ltd (IRC of Aust)
(op cit)).
(13) The legislation does not prescribe, other than by
s.23A of the Act, the precise manner in which compensation is to be assessed (see Gilmore and Another
v Cecil Bros and Others (FB) (op cit) at page 4447).
(14) The limit placed on what the Commission can order
by way of compensation is just such a limit, but it is
not a limit on the amount of compensation an employee can receive from an employer (see Gilmore
and Another v Cecil Bros and Others (FB) (op cit) at
page 4447).
(15) (a) I make these observations, subject to what I
have observed in (1) to (13) supra.
(b) In assessing compensation, the Commission
must, of course, act in accordance with
s.26(1)(a), (b), (c) and, perhaps, sometimes,
(d) of the Act (see Gilmore and Another v Cecil
Bros and Others (FB) (op cit) at page 4447).
(c) However, the substantial merits of each case
will be determined according to the law expressed in the Act and these principles,
according to the evidence and is a matter for
proper exercise of discretion.
(d) The assessment of compensation is a matter
for proper exercise of the Commission’s discretion (as I have said above), and whilst the
assessment of compensation is not an exact
science it is not an exercise in arbitrariness.
(e)
(i) Obviously in assessing compensation
for injury there is less ability to apply
objective measures than where loss is
to be assessed by reference to a loss of
remuneration or a failure to give proper
notice.
(ii) Subject to what I have said above, some
guidance can be derived in, I would
think, a majority of cases from what
Dixon CJ said in National Insurance Co
of New Zealand Ltd v Espagne [19601961] 105 CLR 569 at 572 (HC) where
His Honour said—
“Intuitive feelings for justice
seem a poor substitute for a rule
antecedently known, more particularly where all do not have
the same intuitions. But unfortunately the plain fact is that no
legal rule exists that can be applied to every case where an
advantage accrues to the injured
man which but for the injuries
he would not have obtained.”
(my underlining)
(16) Some principles used in the assessment of damages
apply as I have illustrated, and there may be others
which do also.
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Alternatively, if the greater sum available was equal to six
months’ salary, no proper notice was given, as I would find,
and based on the authorities, having regard to the size of salary, the length of service, the importance of the position, which
was an important one, the nature of employment, the standing
of the employee, his age, and his remuneration generally, then
six to 12 months was an appropriate term of notice, and an
amount equal to six months’ payment of remuneration, including car allowances, etc, is what should have been ordered (see
Condon v G James Extrusion Co (December 313/97 M Print
N9963) (delivered Melbourne 4 April 1997) (AIRC) per
Watson DP, “The Law of Employment”, Macken, McCarry
and Sappideen (4th Edition) pages 164-168, Brookton Holdings Pty Ltd (No V) v Karakar Holdings Pty Ltd (1994) 57 IR
288 at 290-291 (SC of NSW), Quinn v Jack Chia (Aust) Ltd
(1991-1992) 43 IR 91 at 103 (SC of Vic), and Tarozzi v WA
Italian Club (Inc) 71 WAIG 2499 (FB)).
It is unnecessary to consider the matter further. For those
reasons, the Commissioner erred in the exercise of her discretion, in particular in the principles which she applied. In
particular, in the absence of reasons for assessing compensation as she did, there is evidence of the miscarriage of
discretion. The appeal, for those reasons, should be upheld.
I would apply the principles which I set out above and would
substitute an exercise of discretion by the Full Bench and order by way of compensation an amount calculated as the
equivalent of 23 weeks of remuneration lost, calculated by
reference to the remuneration evidenced by exhibit 6 by which
the appellant would have received $87,443.00 gross per year,
which, reduced to 23 weeks, would amount to $38,676.71
gross. To so find was and is open and appropriate on the evidence and in all of the circumstances of this case
I have considered all of the evidence, all of the material and
all of the submissions in reaching this decision.
For those reasons, I would vary the order at first instance to
order that the respondent pay to the appellant the sum of
$38,676.71 gross, which is the amount so calculated.
CHIEF COMMISSIONER W S COLEMAN: I have had
the opportunity to read the Draft Reasons for Decision of His
Honour the President and consider that the operation of the
Decision of the Commission in first instance should be suspended and the matter remitted for further hearing and
determination.
The circumstances from which this appeal arises and the
statutory basis upon which compensation, in the absence of
reinstatement, is to be determined under s.23A of the Act is
set out by the Hon President. The Decision of the Full Bench
in Jacob Gilmore v. Cecil Bros, FDR Pty Ltd and Cecil Bros
Pty Ltd (76 WAIG 4434) is and continues to be, in my view,
the basis upon which compensation is to be determined. That
Decision reflects the line of cases in the Industrial Relations
Court of Australia dealing with compensation albeit in the federal jurisdiction (see Liddell v. Lembke trading as Cheryls
Unisex Salon (1995) 127 ALR 342 and May v. Lilyvale Hotel
Pty Ltd (1995) 68 IR 112). It is also consistent with the Decision of the Full Court of the Industrial Relations Court of
Australia in Davis v. Portseal Pty Ltd (1997) 72 IR 414.
The conduct of the employee and that of the employer in the
circumstances of the employment relationship is relevant to
the determination of the question as to whether or not the termination of employment has been harsh, oppressive or unfair.
If that is so found, reinstatement or re-employment is the more
practical relief. Again, the conduct of the parties to the relationship and how this impinges on the level of trust between
them will determine the merit of re-establishing the relationship. That finding cannot be made merely on the basis that an
applicant or respondent does not want the relationship re-established nor should undue weight be given to the manner in
which the parties relate in proceedings as they are then caste
into adversarial roles.
However, having found that reinstatement or re-employment
is impractical and that compensation is relevant it is incumbent on the applicant to show the loss or injury sustained by
way of the unfair dismissal. This necessarily attracts the Commission’s consideration of the causal link between the dismissal
and the loss or injury alleged to have been sustained by the
applicant and the question of whether or not that loss has been
mitigated. The conduct of the employee and the employer in
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the employment relationship, and the issues that went to the
determination of whether the termination was unfair are not
relevant in assessing the loss or injury. To take that into account would impute degrees of unfairness when no such
standards apply under the statute. However, the extent of the
loss or injury must be considered within the context of a range
of matters including the nature of the applicant’s employment,
the duration of that employment the period for which the employment may reasonably have been expected to continue, etc.
and the individuals circumstances including the applicant’s age.
Once the termination of employment has been found to be
harsh, oppressive or unfair, it is the loss or injury that attracts
consideration of compensation and not the dismissal per se. It
is therefore fundamental to the determination of compensation that there is a finding as to the loss or injury. It is a matter
coming within the proper discretion of the Commission to
determine the extent to which that loss or injury should be
recognised. As stated in May v. Lilyvale Hotel Pty Ltd (1995)
68 IR 112 at 118 and reiterated in Davis v. Portseal Pty Ltd
(1997) 72 IR 414 at 417.
“.... the proper approach is for the person assessing compensation, first to assess the appropriate amount of
compensation in the light of all relevant circumstances ...
but disregarding the cap; second, to consider whether that
amount exceeds the permissible maximum award and, if
so, thirdly to reduce the assessed amount accordingly ....”.
The extent to which loss or injury recognised for the purpose of compensation may or may not exceed the statutory
limit is irrelevant in the first instant. To assess the level of
compensation within the notional statutory ceiling imposed
by s.23A(4) of the Act in the first instance is to impose an
artificial limitation on the extent to which loss or injury can be
recognised. That approach invites the conclusion that it is within
the discretion of the Commission not to order compensation at
all. Such can occur only when the Commission has found that
there has been no loss or injury caused by the dismissal and
not by discounting the level of compensation (other than to
meet the statutory cap) under a generalisation of “having regard to the circumstances of the case”. It is not by discounting
the level of compensation but by exercising discretion in accordance with s.26 of the Act with respect to establishing the
loss or injury caused by the dismissal that establishes the
amount of compensation (subject to the statutory limit). However, it is unnecessary to state precisely what the amount of
compensation would be before imposing the statutory limit.
(See Davis v. Portseal Pty Ltd op cit at 417). Equally, it cannot be extrapolated from a finding of unfair dismissal that the
statutory limit of compensation is available on the basis that
the period of unemployment arising from the termination is
the same as that period to which reference is made for calculating the statutory limit of compensation. While that may be
the ultimate outcome, it will be dependent upon a finding of
the extent of the loss or injury in the first instance after considering all of the factors.
While in the matter under appeal the Commissioner considered that the proper relief in this case is compensation the
assessment was based on regard for “what might be termed a
reasonable period of notice for a Senior Manager with a significant period of service.” That was set at a sum equivalent to
three months notice.
The determination was made without a finding as to the extent of the loss or injury. Although the Commission observed
in considering whether or not the applicant had been unfairly
terminated from employment that the employer had cause “to
consider ending the employment relationship” (other than by
way of summary dismissal) there was no finding to that effect. With respect I do not believe that, in the absence of a
finding that that employment could reasonably have been terminated on that basis, that the amount of compensation can be
assessed.
I uphold ground 1. of the appeal.
As indicated at the outset I would remit the case to the Commissioner for further hearing and determination as to the loss
or injury caused by the unfair termination of employment in
order that compensation could be assessed. I accept that
‘renumeration’ is wider than salary or wages for the purposes
of s.23A of the Act.
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COMMISSIONER R.N. GEORGE: I have had the benefit
of reading the Reasons for Decision of His Honour the President in draft form.
The background to the matter the subject of this Appeal, the
issues and respective arguments of the parties are set out in
detail by His Honour the President and need not be repeated
here.
The Full Bench of this Commission in Jacob Gilmore and
Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd (76 WAIG
4434), having reviewed the decision of the Full Court of the
Industrial Relations Court of Australia in Liddell v Lembke t/
a Cheryls Unisex Salon (56 IR 447), extracted the following
principles relating to the assessment of compensation on a funding of unfair dismissal.
(1) The Commission will not be able to adjust the measure of compensation according to its opinion of the
conduct of the employer.
(2) It is required to order the employer to compensate
the employee as far as possible up to the limit specified in respect of any loss which the employee has
suffered by reason of the termination.
(3) The limit specified is a limit on what the court can
order by way of compensation, not a limit on what
the employee can receive from the employer.
Thus, even if an employer has already paid a sum of
money designed to compensate the employee for dismissal, if the employee is entitled to greater
compensation, the court must award it up to the limit
specified (see Liddell v Lembke (trading as Cheryl’s
Unisex Salon) (op cit) per Gray J at pages 368-369).
(4) The Commission is able to order that compensation
be paid for “loss or injury caused by the dismissal”,
provided that the amount not exceed six months remuneration (see s.23A of the Act).
(5) There must be a causal link between the dismissal
and the loss or injury alleged to have been suffered.
(6) The manner in which the Commission is to assess
compensation is not prescribed otherwise by the legislation.
(7) The Commission must assess compensation having
regard to s.26(1)(a), s.26(1)(c), and perhaps from time
to time s.26(1)(d) of the Act.
Having applied those principles in that matter, the Full Bench
found no error in the exercise of discretion by the Commissioner at first instance to award less than the maximum amount
permissible. In that respect the Full Bench said in the Reasons
of His Honour the President and Gifford C that—
“Like the assessment of an award for general damages,
the assessment of compensation, under s.23A is not an
exact science.
The Commission ordered that a sum, be paid by the
respondent, by way of compensation, in an amount equal
to two months salary. It has not been established to me
that that represented a miscarriage of the exercise of discretion such that I would overturn it. It is certainly not
manifestly excessive. The Commission did not therefore
err.”
[76 WAIG 4434 at 4447]
This is consistent with what was said by the Full Court of
the Industrial Court of Australia, Wilcox CJ, Lee and Marshall
JJ presiding, in Davis v Portseal Pty Limited (72 IR 414) (hereinafter referred to as the Davis case).
The Davis case involved a consideration of a breach of procedural provisions of the Industrial Relations Act 1988
(Commonwealth) (hereinafter referred to as the Federal Act)
relating to termination of employment (specifically ss170DC
and 170DE) and the award of compensation pursuant to
ss170EE which, as explained by His Honour the President in
his Reasons for Decision in this matter is in similar, but not
identical, terms to provisions to be found in S.23A of the State
Act. What occurred was that a Judicial Registrar of the Federal Court, having found that Davis had been unfairly dismissed
and that reinstatement in all of the circumstances was inappropriate, ordered that the Respondent pay to the Appellant an
amount in the sum of $31,100. The amount so ordered was
calculated by reference to the actual “loss” and adjusted in
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accordance with the permissible maximum award (statutory
cap) under the Federal Act at that time of $31,100. From there
the matter went before Moore J of the Industrial Relations
Court of Australia who varied the order of the Judicial Registrar by reducing the sum awarded to $5,000. As was the case
in the order of the Judicial Registrar, the sum identified was
by way of compensation pursuant to S.170EE of the Federal
Act. The Judicial Registrar had found that the Respondent had
breached both S.170DC—Employee to have opportunity to
respond to allegations, and S.170DE—Harsh, unjust or unreasonable termination. Moore J, on the other hand, found that
S.170DC only had been breached. The judgement of Moore J
then went on appeal to the Full Court of the Industrial Relations Court of Australia where the primary issue to be
determined, as summarised in the head note to the decision of
the Full Court, was “whether trial judge erred in exercise of
discretion in assessing appropriate amount of compensation”.
The Respondent did not seek to disturb the finding of Moore J
that it had contravened S.170DC of the Act nor, therefore, the
implied finding that the conduct of the Appellant was not serious misconduct justifying a summary dismissal.
The decision of Moore J to vary the order of the Judicial
Registrar was summarised in the decision of the Full Court in
the following way.
“Moore J held that the appellant was entitled to compensation under s.170EE(3) of the Act. He found it
probable that the appellant’s employment would have been
terminated even if s.170DC of the Act had not been
breached. He ordered the payment of compensation in
the sum of $5,000, “(h)aving regard to the limited possibility that the termination would not have occurred ...”.
The sum of $5,000 was determined as the appropriate
amount by discounting down from what his Honour held
was the salary ($30,000) the appellant would have received for the six months after the termination. His Honour
explained—
“In considering what compensation should be
awarded it is necessary to deal with past hypothetical events. That is, it is necessary to make the
assumption that Davis was given the opportunity and
then assess what might have happened. It is, in principle, no different to the task of assessing damages
under Section 82 of the Trade Practices Act 1974
(Cth) discussed by the High Court in Sellars v Adelaide Petroleum NL (1994) 179 CLR 332 especially
349 to 356 per Mason CJ and Dawson, Toohey and
Gaudron JJ. It is appropriate, in my opinion, to assess the compensation by reference to the likelihood
of Davis’ employment continuing. That is, compensation should be assessed, subject to the limits
imposed by s.170EE(3), having regard to the possibilities and probabilities that the employment would
have continued if the opportunity contemplated in
s.170DC had been afforded to the employee.
I have already indicated that it is probable that Davis’
employment would have been terminated even if he
had been given the opportunity to defend himself. I
accept, however, that there is a slight possibility that
it would not have been. The salary he would have
received for the six months following the termination would have been in the order of $30,000.00.
Having regard to the limited possibility that the termination would not have occurred, I assess the
appropriate compensation in the sum of $5,000.00. I
order that the Company pay Davis the sum of
$5,000.00.” ”
[72 IR 414 at 416]
The Full Court in its judgement found that in assessing the
compensation to which the Appellant was entitled Moore J
had erred. It did so, not because His Honour had failed to award
compensation up to the maximum permissible under S.170EE
of the Federal Act, but because he had erred in the exercise of
his discretion in concluding that given the opportunity to explain his conduct there was only a slight possibility that the
Appellant’s employment would not have been terminated. The
Full Court went on to say—
“In our view, having regard to the course of events that
may have ensued if the appellant had been given the
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opportunity to raise matters in his defence, it could not be
said that the prospect of the appellant continuing in employment was so remote as to require substantial
discounting of the compensation that otherwise would be
payable.
As was said in May v Lilyvale Hotel Pty Ltd (1995) 68
IR 112 at 118—
“...the proper approach is for the person assessing
compensation, first, to assess the appropriate amount
of compensation in the light of all relevant
circumstances...but disregarding the cap; secondly,
to consider whether that amount exceeds the permissible maximum award and, if so, thirdly, to reduce
the assessed amount accordingly...”
If it cannot be said that if s.170DC of the Act had been
complied with the appellant would have lost his job the
amount of compensation to be assessed must be substantial.”
[Supra at 417—my emphasis]
It is relevant to note that the judgement in the Davis case
was delivered on 10 April 1997 and followed the earlier judgement of the Full Court of the Industrial Court of Australia in
Liddell v Lembke t/a Cheryls Unisex Salon (Supra) from which
the principles set down by the Full Bench in Jacob Gilmore
and Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd (Supra)
were extracted.
There are substantial similarities between the Davis case and
the matter now before this Full Bench. In the present matter,
the learned Commissioner at first instance came to the conclusion that while the summary dismissal of the Applicant (the
Appellant in these proceedings) was unfair the Respondent
“had cause in the Applicant’s production of the ‘interim invoice’, given that it was not a true document and the Applicant
occupied a relatively senior position of trust, to consider ending the employment relationship”. She went on to say “But
the respondent not only included other considerations (subsequently discarded as causes), it denied the applicant natural
justice in the process. As noted it is not always the case that a
denial of natural justice will result in a finding of unfairness.
However in this case a relatively long serving manager with
an unblemished record had the severest penalty inflicted on
him after that denial and without any apparent regard for any
alternatives available to the respondent such as dismissal with
notice.” (Appeal Book p33). These were relevant considerations to be taken into account in deciding the manner in which
the “loss caused by the dismissal” was to be calculated once
there was a finding, as there was, that reinstatement in all of
the circumstances was impracticable.
Having found that the Appellant had been unfairly dismissed
and that reinstatement was impracticable, the question of compensation then became a matter for consideration. This required
the Applicant (the Appellant in these proceedings) to establish
the “loss caused by the dismissal” and for the learned Commissioner at first instance to assess that loss in accordance
with the principles set out by the Full Bench in Gilmore v.
Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd (Supra). Those
principles are expanded upon by His Honour the President in
these Reasons for Decision and I have no disagreement with
the expanded principles. I would emphasise, however, that
principle 11 is to be read in conjunction with, and subject to,
principle 15.
In my view, the learned Commissioner at first instance in
this matter fell into error in that, having concluded that the
summary dismissal of the applicant was unfair but that there
existed grounds to consider ending the employment relationship by other means, she failed to make any specific findings
in that regard. Such findings are, on the principles extracted
from the relevant authorities, critical to assessing the loss suffered by the Appellant. I would therefore uphold Ground 1 of
the appeal, suspend the decision at first instance and remit the
matter for determination in accordance with the law.
THE PRESIDENT: For those reasons the appeal is upheld,
order 3 of the decision of the Commissioner is suspended and
the matter, the subject of such application, is remitted to
the Commissioner at first instance to hear and determine
according to law and in accordance with the reasons of the
Full Bench.
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Order accordingly,
Appearances: Mr D H Schapper (of Counsel) by leave, on
behalf of the appellant.
Mr J Sher (of Counsel) by leave, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
James A Capewell
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and
Cadbury Schweppes Australia Ltd
(Respondent).
No. 1364 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY
CHIEF COMMISSIONER W.S. COLEMAN
COMMISSIONER R.N. GEORGE.
12 December 1997.
Order.
This matter having come on for hearing before the Full Bench
on the 27th day of October 1997, and having heard Mr D H
Schapper (of Counsel) by leave, on behalf of the appellant and
Mr J Sher (of Counsel) by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 12th day of
December 1997 wherein it was found that the appeal be upheld, it is this day, the 12th day of December 1997 ordered and
directed as follows—
(1) THAT Appeal No. 1364 of 1997 be and is hereby
upheld.
(2) THAT order 3 of the decision of the Commissioner
in application No. 29 of 1996 made on the 15th day
of July 1997 be and is hereby suspended and the
matter, the subject of such application, be and is
hereby remitted to the Commissioner at first instance
to hear and determine according to law and in accordance with the reasons of the Full Bench.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Bradley Rickard Smith
(Appellant)
and
CDM Australia Pty Ltd
(Respondent).
No. 1310 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY
SENIOR COMMISSIONER G.L. FIELDING
COMMISSIONER S.A. CAWLEY.
18 December 1997.
Reasons for Decision.
INTRODUCTION
THE PRESIDENT: This is an appeal against the decision of
the Commission, constituted by a single Commissioner, made
on 27 June 1997 upon application No 170 of 1997.
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By that decision, in an application pursuant to s.29 of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) made by the applicant, the Commissioner
declared that the applicant had been unfairly dismissed by the
respondent, who is the respondent in this appeal, and ordered
that the respondent pay to the applicant within 14 days of the
date of the order the sum of $2333.00.
GROUNDS OF APPEAL
The appellant now appeals against that decision on the
grounds amended by leave upon the hearing of the appeal,
which read as follows—
“1 The Commission erred in the principles it applied to
the assessment of compensation for the harsh, oppressive, or unfair dismissal of the Appellant in that,
after finding that the Appellant had been harshly dismissed the Commission—
(a) took into account the conduct of the Appellant
leading up to his dismissal;
(b) found the Appellant’s conduct amounted to
gross misconduct and took this into account
in the calculation of compensation for unfair
dismissal to be paid to the Appellant;
(c) failed to take into account the Appellant’s lost
wages for the period from the date of summary dismissal to the date of the hearing;
(d) failed to properly calculate the quantum of the
Appellant’s loss by disregarding regular bonus payments which formed part of the
Appellant’s remuneration prior to his summary
dismissal;
(e) failed to take into account or attach sufficient
weight to the evidence before the Commission concerning the Appellant’s age, his
inability to find work subsequent to his dismissal and his continuing economic loss
flowing from the harsh dismissal.
2 The Commission failed to correctly apply the relevant principles in granting a remedy for unfair
dismissal in that it—
(a) failed to grant reinstatement as the primary
remedy, having found on the evidence that the
dismissal was harsh;
(b) found, on the evidence before it, that reinstatement was “impracticable”.
3 The Commission erred in finding that—
(a) on the evidence before it, that “the necessary
confidence which needs to exist between the
employer and an employee” had been destroyed;
(b) on the evidence before it, that the Appellant
worked in a “management capacity”.
4 The Commission erred in failing to take into account—
(a) the absence of evidence that the Appellant’s
reinstatement to the position he previously held
or another position would cause any significant problem to the Respondent.
(b) the absence of evidence that the Appellant’s
reinstatement would result in any significant
disharmony with any other employee with
which he would have come into contact in the
course of warehouse duties.
(c) the absence of evidence that the Appellant was
dishonest or that he sought some advantage
by the conduct for which he was dismissed;
(d) the absence of evidence that the Respondent
had insufficient trust in the Appellant to sustain an employment relationship with the
Appellant
RELIEF CLAIMED
An order that—
1 (a) The Respondent reinstate the Appellant to his
former position or another suitable position;
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(b) The Respondent pay the Appellant all monies
that would have been paid to him for the period from 1 February 1997 to the date of
reinstatement;
(c) The Appellant’s service be deemed to be continuous with the Respondent.
Alternatively, an order that
2 The Respondent pay further compensation to the Appellant in the amount of $13,509.00.”
BACKGROUND
I should briefly outline the background to this appeal.
Mr Bradley Rickard Smith was employed by the respondent
from 28 March 1995 until the date of his dismissal, 17 January 1997. The appellant was employed as the respondent’s
warehouse manager, the respondent’s business being the sale
of office supplies.
Since at least September 1996, the respondent had, through
the then manager, Mr Hugh Berryman, introduced a bonus
system in the warehouse. This was done in an attempt to have
the warehouse operate more efficiently. Each month there were
120 bonus points available to warehouse employees as a group.
Each point had a value of $10.00. Points were allocated for
various achievements (see exhibit E, page 32 of the appeal
book (hereinafter referred to as “AB”)). If an error or failure
to achieve a required standard in an area of warehouse operation was committed or occurred, one point was deducted. At
the end of each month the number of points left were converted into a dollar amount. That amount was then paid to all
of the warehouse staff, including the appellant, in accordance
with a formula.
The operation of the bonus scheme required a number of
things to be done. For example, there was a requirement that
all employees in the warehouse complete a warehouse dispatch/report form to be completed and submitted whenever a
customer complaint was received (see exhibit F, page 33 (AB)).
It was clear from the evidence of Ms Terri Lever and even the
appellant that it was not for him to assess whether there was
courier or warehouse errors if a customer’s complaint was received, but for Ms Lever.
The form would then be forwarded to the operations manager (at the material time, the acting operations manager, Ms
Lever). Ms Lever would then decide whether the warehouse
was at fault or not. If the warehouse were at fault then a point
would be deducted from the amount of the monthly bonus
allocation. Of course, if the warehouse was not at fault, then
no deduction would be made.
An incident occurred on 17 January 1997, which was at the
centre of the decision in this matter. On 17 January 1997, a
customer complaint was received by Ms Jessica Leeanne
Jouana, the sales representatives’ assistant. She had been an
employee of the respondent since February 1996. She had a
compulsory duty to fill out the first part of a form when a
complaint was received and then go to the warehouse and hand
the form to the appellant.
On 17 January 1997, she handed a complaint form to the
appellant. Her evidence was that the appellant had asked her
what it was for, that he had told her that the completion of the
form was not necessary, that he said that he was going to throw
the form in the rubbish bin, and that he then in front of her
screwed the form up and threw it into the bin. The appellant
also told her that these forms did not have to be completed.
She was distressed by this and told one of the two sales representatives under whom she worked, Mr Larry Malcolm
Norman, about the incident. He in turn told Ms Lever. She
also told her sister, the other sales representative, Ms Oriana
Patricia Tofan, by telephone.
Amongst other things, the appellant gave evidence that he
completed the balance of the form and left it on his desk to be
taken to Ms Lever.
The Commissioner accepted Ms Jouana’s evidence, in particular that the form was thrown in the bin, having been screwed
up by the appellant, that he told her in an aggressive tone that
it was not necessary to complete the form, and that she became upset. The appellant had denied that he had said that he
had screwed the form up and denied that he had been abrupt
when he spoke to her. He said that he followed the complaint
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up with Foxline, the courier, through Ms Rayleen Anne
Ferguson (who gave evidence). The form was then completed
by him and put on his desk.
Ms Jouana reported what occurred to Ms Lever, who took
advice in the matter based on Ms Jouana’s version of events.
Ms Lever decided that if Ms Jouana’s version were true, then
the appellant should be dismissed and prepared a letter dismissing him. She then went to the warehouse and spoke to the
appellant, putting to him what Ms Jouana had told her. Ms
Lever gave evidence that the appellant agreed that what had
occurred was much as Ms Jouana had described it. The appellant’s evidence was that he had told Ms Lever that what had
occurred was not as Ms Jouana had reported it. Ms Lever then
told the appellant that she had no alternative other than to dismiss him. She then gave him the letter which she had drafted.
She also told him about other matters of complaint (see exhibit 5, page 72 (AB)). The appellant then left.
The letter dismissing the appellant (see exhibit A, page 23
(AB)) read, formal parts omitted, as follows—
“It has come to my attention that you have deliberately
instructed one of my employees to disregard an instruction from myself although you are fully aware of the
Warehouse/Despatch Report Form procedure.
This would have the effect of not allowing me to correctly assess the performance of the warehouse which
affects bonus payment levels.
In the light of this it is obvious to me that you have
breached your conditions of employment.
Therefore I wish you to leave the premises today.
Although not necessary by law, the payment of salary up
to 31st January 1997 can be taken as notice. Any other
monies owing and separation certificate will be forwarded
to your home address by the end of the month.”
The appellant said that he denied Ms Jouana’s version of
events, but did apologise if there was a misunderstanding by
him. He left after he was dismissed, tidying up his desk first.
At no time in order to prove his innocence did he produce the
complaint form which he said was on his desk.
There was evidence from Mr Norman that the warehouse’s
performance had improved since the appellant’s dismissal,
there being evidence from Mr Norman and Ms Tofan of difficulties with the warehouse’s efficiency.
FINDINGS AT FIRST INSTANCE
The Commissioner made a number of findings—
(1) That in attempting to instruct Ms Jouana in the manner which he did and in destroying the form, the
appellant acted in breach of the trust imposed in him
as an employee to act in the best interests of his employer.
(2) That this was a serious matter aggravated further because the appellant was the warehouse manager.
(3) That this was gross misconduct and constituted a
ground upon which the dismissal was justified.
(4) That the dismissal was a harsh exercise of the employer’s right to dismiss the appellant, because—
(a) It was harsh to dismiss the appellant for reasons which included reasons of which he was
unaware.
(b) That Ms Lever would not have considered
summarily dismissing the appellant for gross
misconduct had she not been aware of the previous incidents.
(c) The respondent did not suffer any loss as a
result of the appellant’s action. What was lost
was the respondent’s confidence in the appellant.
(d) The employer did not consider, as it had an
obligation to do, whether there were alternatives to dismissal or the consequences of the
dismissal upon the employee.
In short, the Commissioner found that the dismissal was
unfair, a finding that is not appealed against by either party.
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REINSTATEMENT AND COMPENSATION
FINDINGS
The Commissioner then turned to the question of reinstatement, as he was bound to do. The Commissioner found that
reinstatement was impracticable. The Commissioner did so
because he accepted the evidence of Ms Lever that her trust in
the appellant’s ability to manage the warehouse and to abide
by the company’s administrative procedure had been damaged.
The Commissioner found that Ms Lever did not regard the
appellant’s apology as sincere, and that she had already had
doubts about whether they could continue to work together. In
particular, the Commissioner made a finding that the appellant’s actions were destructive of the necessary confidence
which needs to exist between an employer and an employee in
a management capacity.
The Commissioner made those findings having had regard
to the evidence of a number of witnesses, including the appellant, Ms Lever (at the material time the acting operations
manager of the respondent and the appellant’s superior), Ms
Jouana, Ms Tofan (then a sales representative employed by
the respondent), and Mr Norman (also a sales representative)
The Commissioner then considered the question of compensation and took into account a number of factors—
(1) That the fact that the appellant was the “architect” of
his own misfortune meant that there was little reason to award a substantial compensation for his
summary dismissal.
(2) His age, 48 years.
(3) That his period of service was not long.
(4) That the appellant had found it difficult to obtain alternative employment and was still unemployed as
at the date of the hearing and determination of the
matter.
(5) That the appellant was paid for two weeks past 17
January 1997, together with pro-rata annual leave.
This meant that he was paid the same as if he had
been given notice of termination in the ordinary
course of events.
(6) Thus, he had been paid more than he would strictly
be entitled to be paid for a dismissal for misconduct.
The Commissioner, taking those factors into account, therefore ordered that the appellant be paid a further month’s wages
for compensation.
CONCLUSIONS
The decision appealed against was a discretionary decision
as that is defined in Norbis v Norbis 65 ALR 12 (HC). Thus,
unless it is established by the appellant that the Commissioner
erred in the exercise of its discretion, according to the principles which appear in House v The King [1936] 55 CLR 499
(HC), no error has occurred and the Full Bench is not entitled
to substitute its decision for that of the Commissioner.
By s.23A(1)(a) of the Act, the Commission may not, on a
claim of harsh, oppressive or unfair dismissal, order the employer to pay compensation to the claimant for loss or injury
caused by the dismissal, unless it is satisfied that reinstatement or re-employment of the claimant is impracticable, or
the employer has agreed to pay the compensation instead of
reinstating or re-employing the claimant (see s.23A(1)(b), (ba)
and s.23A(1a)(a) and (b) of the Act).
There was no question in this matter of any agreement to
pay compensation.
The Commissioner here found that the reinstatement or reemployment was impracticable.
The Full Bench considered the meaning of “impracticable”
in Gilmore and Another v Cecil Bros and Others 76 WAIG
4434 at 4446 (FB). In that case, I cited what Wilcox CJ said in
Nicolson v Heaven and Earth Gallery Pty Ltd 126 ALR 233 at
244 (FC) where His Honour said—
“The word “impracticable” requires and permits the court
to take into account all the circumstances of the case, relating to both the employer and employee, and to evaluate
the practicability of a reinstatement order in a
commonsense way. If a reinstatement order is likely to
impose unacceptable problems or embarrassments, or
seriously affect productivity, or harmony within the
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employer’s business, it may be “impracticable” to order
reinstatement, notwithstanding that the job remains available.”
I adopt what His Honour there said. I also adopt what Wilcox
CJ and Keely J said in Liddell and Another v Lembke (t/a
Cheryl’s Unisex Salon) and Another 127 ALR 342 at 360 (IRC
of Aust)—
“... although “impracticable” does not mean impossible,
it means more than “inconvenient” or “difficult”.”
I also apply again what Gray J said in Liddell and Another v
Lembke (t/a Cheryl’s Unisex Salon) and Another (IRC of Aust)
(op cit) at page 368—
“Reinstatement is therefore required if it can be done. If
the employer is still employing or able to employ someone to perform the same or similar tasks, then
reinstatement will be practicable. Its practicability does
not depend on notions of loss of confidence in the employee. Nor does it depend on the existence of grounds
which would have justified termination but which were
not relied on, because unknown to the employer at the
time of the termination.”
In deciding whether it is impracticable to order an employer
to reinstate a dismissed employee, the Commission should take
into account all of the circumstances of the case and evaluate
the practicability in a commonsense way, having regard to
s.26(1)(a) and s.26(1)(c) of the Act in particular.
However, reinstatement is required to be ordered if it is not
impracticable to do so. I do not think that practicability depends on notions of loss of confidence in the employee where
an employee has been unfairly dismissed and where a properly founded loss of confidence has not been established.
There was a conflict of evidence at first instance. The leading case on the course which has to be taken by an appeal
tribunal in such circumstances is Devries and Another v Australian National Railways Commission and Another
[1992-1993] 177 CLR 472 at 479 (HC) where three out of the
five judges held—
“... a finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the case
are against—even strongly against—that finding affect.
If the trial Judge’s finding depends to any substantial degree on the credibility of the witness, the finding must
stand unless it can be shown that the judge “has failed to
use or has palpably misused his advantage”, or has acted
on evidence which was “inconsistent with facts incontrovertibly established by the evidence” or which was
“glaringly improbable”.”
In this case, the Commissioner made findings of fact based
on his assessment of the credibility of the witnesses. Nothing
was submitted which has persuaded me that the advantage
enjoyed by the Commissioner was misused. For example, a
close reading of the evidence outlined above reveals that Ms
Lever and Ms Jouana were not shaken in their evidence, and
that the appellant had difficulty explaining why the complaint
form, which would have gone some way to corroborating his
evidence, was never produced by him to Ms Lever.
In this case, however, the Commissioner was able to find
that there were well-founded doubts arising from conduct
which constituted a ground on which the Commissioner rightly
found that the dismissal was unjustified. The Commissioner
rightly found that the appellant’s actions were destructive of
the necessary confidence (perhaps better expressed as trust)
which needed to exist between an employer and an employee
working in a management capacity. The appellant was found
to have destroyed a form which was required to be submitted
by him as a warehouse manager to his superior and done contrary to company policy. His denial that he had done so, having
been disbelieved, was correctly submitted by Mr Arns (of
Counsel), for the respondent, also as something which might
be regarded as dishonest. The appellant had, after all, attempted
to intimidate a subordinate employee and had failed to implement a procedure which, as a manager, he was required to see
complied with, and which, as manager of the warehouse, his
employer was entitled to rely on him to comply with. The
appellant was a manager, too, not a junior employee. It would
seem to me, although it was not found, that it was open to the
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clear inference that to reinstate the appellant in those circumstances would bring about unacceptable disharmony (see, for
example, the evidence of Ms Tofan and Mr Norman as direct
evidence). His reinstatement would, it was also open to infer,
and to find, cause unacceptable embarrassment and problems
and was rightly therefore found to be impracticable. Put, as
Wilcox CJ and Keely J put it in Liddell and Another v Lembke
(t/a Cheryl’s Unisex Salon) and Another (IRC of Aust) (op
cit), and as the Full Bench found in Gilmore and Another v
Cecil Bros and Others (FB) (op cit), it could rightly be found
to be more than inconvenient and more than difficult to reinstate the appellant. It could rightly be found to be impracticable
and it was.
Such a finding properly arose by the Commissioner taking
into account all of the circumstances of the case relating to
both the employer and employee and evaluating the practicability of a reinstatement order in a commonsense way. It has
not been established to my satisfaction that that was not done,
having regard to the consideration given throughout the reasons for decision of the Commissioner of this case.
The Commissioner did not err in the exercise of his discretion, according to the principles laid down in House v The
King (HC) (op cit).
COMPENSATION
Once having found that to reinstate was impracticable (and
only then), the Commissioner was required to determine
whether he should order a payment to the claimant for “loss or
injury caused” ((ie) compensation). The loss was the appellant’s loss of employment and the loss of income therefrom.
In Gilmore and Another v Cecil Bros and Others (FB) (op
cit), the Full Bench laid down a number of principles pertaining to the remedy of compensation and its application, and
defined the terms “loss and injury”. These were as follows
(see page 4447)—
“(1) The Commission will not be able to adjust the measure of compensation according to its opinion of the
conduct of the employer.
(2) It is required to order the employer to compensate
the employee as far as possible up to the limit specified in respect of any loss which the employee has
suffered by reason of the termination.
(3) The limit specified is a limit on what the court can
order by way of compensation, not a limit on what
the employee can receive from the employer.
Thus, even if an employer has already paid a sum of
money designed to compensate the employee for dismissal, if the employee is entitled to greater
compensation, the court must award it up to the limit
specified (see Liddell v Lembke (trading as Cheryl’s
Unisex Salon) (op cit) per Gray J at pages 368-369).
(4) The Commission is able to order that compensation
be paid for “loss or injury caused by the dismissal”,
provided that the amount not exceed six months remuneration (see s.23A of the Act).
(5) There must be a causal link between the dismissal
and the loss or injury alleged to have been suffered.
(6) The manner in which the Commission is to assess
compensation is not prescribed otherwise by the legislation.
(7) The Commission must assess compensation having
regard to s.26(1)(a), s.26(1)(c), and perhaps from time
to time s.26(1)(d) of the Act.
Those principles have been expanded and applied in
Capewell v Cadbury Schweppes Australia Ltd (Appeal No
1364 of 1997) (delivered 12 December 1997) (unreported)
(FB).
The Commissioner had to consider and find the actual loss
occasioned to the appellant by the unfair dismissal and the
injury or actual harm done by the unfair dismissal. The appellant had to establish, in accordance with the principles in House
v The King (HC) (op cit), that the exercise of the discretion
miscarried. It is plain that the Commissioner was bound to
consider prospects of employment, humiliation, age, length of
service, injury to feelings, and the ability to obtain further
employment, and this he did. There was no direct evidence of
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humiliation or hurt feelings. There was evidence of the fact
that the appellant was the proprietor of a business, but that
was not relevant, as the Commissioner rightly found. The
Commissioner also noted and found that the appellant had been
paid an amount more than that to which he would strictly be
entitled to be paid for a dismissal for misconduct. All of those
factors were relevant.
There were submissions by Mr Bartlett (of Counsel), for the
appellant, that the Commissioner erred in the exercise of his
discretion in assessing compensation which he ordered to be
paid. He made a number of submissions—
(1) The assessment of compensation, namely “loss and
injury”, is not an exact science.
However, I should observe that the principle dominating the assessment of compensation is that the
applicant should be restored to the position which
she or he would have occupied had there been no
unfairness (see Brown and Others v Rezitis and Others [1970] 127 CLR 157 (HC)).
(2) In considering applications for compensation in unfair dismissal matters, assessment of loss will more
often than not depend on the assessment of the loss
of remuneration occasioned by the unfair dismissal.
That will not necessarily, of course, be the case where
compensation for injury is to be assessed.
(3) S.23A(4) of the Act prescribes the amount which can
be ordered to be paid by way of compensation and
that cannot exceed an amount equal to six months
remuneration of the claimant.
(4) For the purposes of s.23A(4), the Commission may
calculate the amount on the basis of an average rate
received during any relevant period of employment
((ie) an average rate of remuneration).
(5) The appellant received bonus payments of $300.00
per month for each of the last four months of his
employment. It was submitted that the word “remuneration” in s.23A(4) would include bonuses because
“remuneration” is a word which is wider in meaning
than “wages” or “salary”, and that is, of course, palpably the case.
In May v Lilyvale Hotel Pty Ltd (1995) 68 IR 112 (IRC of
Aust), Wilcox CJ said at pages 116-117—
“It seems to me that the approach taken in these workers’
compensation cases is consonant with the contemporary
Australian understanding of the word “remuneration”. The
Macquarie Dictionary defines the noun “remuneration”
as: “1. the act of remunerating, 2. that which remunerates; rewards; pay.” The verb “remunerate” is defined,
more helpfully, as: “1. to pay, recompense, or reward for
work, trouble etc; 2. to yield a recompense for (work,
services, etc).” There is nothing in either definition that
suggests that remuneration is confined to cash payments.
Contrary to Mr Roger’s submission, Leighton does not
assist his argument; indeed it points against it.
That Parliament intended “remuneration” in s.170EE(3)
to cover more than salary and wages is suggested by the
Act itself. ... Plainly, the word “remuneration” was chosen, for s.170EE(3), in order to denote a concept wider
than wages. Non-monetary benefits are not wages: see
Ardino v Count Financial Group Pty Ltd (1994) 1 IRCR
221 at 228-229; 57 IR 89 at 94-95. But they fall within
the concept of remuneration.”
(6) An applicant under s.23A must establish his/her loss
or injury on the balance of probabilities.
I respectfully adopt what His Honour said, as the Full Bench
did in Capewell v Cadbury Schweppes Australia Ltd (FB) (op
cit). I refer also to cases to which His Honour referred:
Messervy v Maldoc Pty Ltd (1995) 63 IR 61 (IRC of Aust)
and Leighton v Australian Telecommunications Commission
(1990) 34 IR 250 (SC of NSW).
Notwithstanding some differences between s.170EE of the
then Industrial Relations Act 1988 (Cth), the two provisions
are similar enough for me to say that s.23A of the Act is wide
enough to include bonuses, or, indeed, non-monetary benefits
under the heading remuneration. In other words, the word “remuneration” in s.23A(4) is not confined to wages or salary
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but to remuneration a much wider term. I apply what His
Honour Wilcox CJ said in May v Lilyvale Hotel Pty Ltd (IRC
of Aust) (op cit) (and see Capewell v Cadbury Schweppes
Australia Ltd (FB) (op cit)).
It is difficult, however, to say that bonuses in this case were,
on the balance of probabilities, likely to continue at the same
rate as they were in the last four months before the termination of the appellant’s employment, or at all, and therefore it is
fair to say that the Commissioner was entitled to find that whilst
bonuses were part of his remuneration they were not so sufficiently certain and quantifiable and not established to be so as
to have been proven to be assessable as part of his loss. There
was no error in not taking bonuses into account in assessing
loss and compensation.
As to pro-rata annual leave, that was an existing entitlement
and should not have been taken into account in reducing his
loss, since it was required to be paid under the Minimum Conditions of Employment Act 1993, as Mr Bartlett submitted.
I would agree that any finding of misconduct on the part of
the employer or employee is entirely irrelevant to the assessment of compensation (see Capewell v Cadbury Schweppes
Australia Ltd (FB) (op cit)). I say that because there is no
statutory warrant to do so under s.23A or under s.26(1)(a) of
the Act. I say that because conduct of the employer and/or
employee must be considered in order to decide whether the
dismissal was unfair. Once the dismissal has been decided to
be unfair, there is no question of the employer’s conduct increasing compensation or the employee’s reducing it.
The Act prescribes compensation for loss, not something
akin to exemplary damages or something similar to the
reductive capacity at law of a finding of contributory negligence. In any event, as I have said, the question of conduct is
relevant to whether the dismissal was unfair. Once that is done,
conduct is irrelevant to determining the remedy, except in considering it insofar as it is necessary to do so, determine whether
reinstatement is impracticable.
What the Commissioner was required to do was to take into
account the appellant’s lost remuneration between the date of
the dismissal and the date of hearing, secondly to consider
whether that amount exceeded the permissible maximum
award, and then to reduce the assessed amount to an amount
equal to the cap. There is no warrant in the legislation to reduce the amount by an amount which might have been paid
were he guilty of misconduct and to reduce it merely because
the amount paid was in excess of any such amount.
The method of calculating compensation which should have
been applied was as laid down in May v Lilyvale Hotel Pty
Ltd (IRC of Aust) (op cit) (as applied in Davis v Portseal Pty
Ltd (1997) 72 IR 414 at 417 (IRC of Aust)) where Wilcox CJ
said at page 117-118—
“A redundancy payment must clearly be taken into account in considering the extent of the employee’s loss,
and therefore the amount of compensation that would be
appropriate in the absence of the s 170EE(3) cap. As has
been pointed out more than once, the proper approach is
for the person assessing compensation, first, to assess the
appropriate amount of compensation in the light of all
relevant circumstances (including any redundancy payment) but disregarding the cap; secondly, to consider
whether that amount exceeds the permissible maximum
award and, if so, thirdly, to reduce the assessed amount
accordingly.”
(See also Capewell v Cadbury Schweppes Australia Ltd (FB)
(op cit)).
LOSS
The question is what was the loss established. The loss established was a loss of earnings for six months which it was
open to find that the appellant had attempted to mitigate. Indeed, the Commissioner found that the appellant had found it
difficult to find alternative employment and was still unemployed a little more than six months later which amounted to a
finding that the appellant had sought to mitigate his loss.
The Commissioner took into account that the appellant was
paid for two weeks but that should not be taken into account
(see May v Lilyvale Hotel Pty Ltd (IRC of Aust) (op cit)). The
Commissioner also found and took into account the fact that
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the appellant was paid for two weeks past 17 January 1997.
The Commissioner then ordered the payment of one month’s
wages for extra compensation.
It was for the appellant to establish the loss which he claimed
on the balance of probabilities.
S.23A(4) of the Act enables the Commission, in its discretion to calculate the amount of compensation on the basis of
an average amount received during any relevant period of
employment.
Whilst the award was not to be reduced, having regard to
the employee’s conduct, or increased, having regard to the
employer’s conduct, a question arises whether the Commissioner was entitled to find that the loss was not entirely made
out because it was possible that, because the respondent viewed
his performance as unsatisfactory, he would have been dismissed in any event (as was the view taken by Moore J in
Perrin v Des Taylor Pty Ltd (1995) 58 IR 254 at 258 (IRC of
Aust). Wilcox CJ in Nicolson v Heaven and Earth Gallery Pty
Ltd (FC) (op cit) at page 247 had said—
“If I had reached the question of compensation, I would
have assessed it on the basis that the procedural irregularity deprived Mr Nicolson of a chance of retaining his
employment. However, I would not have awarded him a
large sum.”
In this case, I am not satisfied, having regard to the evidence, that whilst he was unfairly dismissed, it was open to
the Commission to find that it was likely that the appellant
would have proved likely to have proved suitable in the position for a long time. In fact, he did not so prove.
In assessing loss causally related to the dismissal, one has to
take into account the proven likely effect of the dismissal on
his employment (see findings of the likelihood of long employment in Cox v South Australian Meat Corporation 60 IR
at page 293 per von Doussa J (IRC of Aust).
Finally, it was open to the Commissioner to find that the
employment might have been terminated at any time by a lawful and fair dismissal. There is no authority in the Act, express
or implied, to discount the loss or the compensation, calculated upon that loss. There is no statutory warrant for
discounting the loss because of the employee’s conduct, or
discounting the amount to be assessed for compensation, just
as there is no statutory warrant for adding to compensation,
because of the employer’s perceived misconduct. That was
made clear in Capewell v Cadbury Schweppes Australia Ltd
(FB) (op cit).
What I am talking about in this case, is causally related loss
and its proof. In this case, the Commissioner did use the wrong
approach, one of discounting.
I trust that it is not necessary to make clear that some essential principles as to assessment of compensation and the duties
of the Commission under s.23A were laid down in Gilmore
and Another v Cecil Bros and Others (FB) (op cit) and Capewell
v Cadbury Schweppes Australia Ltd (FB) (op cit), as recently
as 12 December 1997. A statement of the law which fails to
advert to those cases, or follow the principles set out in them,
fails to correctly apply the law as it presently stands.
It is, I hope, trite to observe that authorities decided in other
jurisdictions which refer to different legislation and which
conflict with or differ from the decisions of the Full Bench
generally, and in Gilmore and Another v Cecil Bros and Others (FB) (op cit) and Capewell v Cadbury Schweppes Australia
Ltd (FB) (op cit), cannot be relied on. I apologise that that is
an observation of somewhat elementary principles.
Such an approach might be taken to be criticisable on other
grounds too. Further, I observe that authorities of the Industrial Appeal Court are not applicable because they apply to
statutory provisions which are significantly different in their
operation from s.23A and kindred Federal legislation (see the
decisions of the Australian Industrial Court applied in Gilmore
and Another v Cecil Bros and Others (FB) (op cit) and Capewell
v Cadbury Schweppes Australia Ltd (FB) (op cit)).
However, given the evidence of the employer’s justified dissatisfaction in this matter, one cannot say that it was established
to be more probable than not that the appellant’s employment,
but for the unfair dismissal, would not have been terminated
lawfully and fairly within a month.
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Accordingly, the Commissioner’s order for compensation
assessed at an amount equivalent to one month’s wage did not
represent a miscarriage of the Commission’s discretion.
I would, for those reasons, find no ground of appeal made
out.
I have considered all of the evidence and all of the submissions and grounds of appeal carefully.
I would dismiss the appeal.
SENIOR COMMISSIONER FIELDING and COMMISSIONER CAWLEY: The Appellant was formerly employed
by the Respondent as its warehouse manager. He was summarily dismissed from his employment on 17 January last,
allegedly for instructing a subordinate to disregard the Respondent’s procedures regarding complaints from customers
concerning the operations of the warehouse. In short, he was
alleged to have told his subordinate it was not necessary for
her to have filled in a form disclosing a customer’s complaint,
and on being presented with the form, tore it up in the presence of his subordinate. The complaint, if justified, had the
potential to affect adversely the magnitude of a bonus payable
to the Appellant. The Appellant denies the allegation and alleges that the dismissal was unfair. Accordingly, he applied to
the Commission for relief in the form of an order for reinstatement to his former position as an employee of the Respondent.
Upon hearing the matter, the Commission rejected the Appellant’s version of events, preferring, in essence, the evidence
of the subordinate employee. As a consequence, the Commission found the Appellant to be guilty of misconduct justifying
dismissal from his employment. However, the Commission
found that the dismissal was unfair because the Respondent
took into account its concerns about the Appellant’s prior work
history without affording him the opportunity to comment on
them. In general, the Commission concluded that the Respondent acted too hastily in dismissing the Appellant summarily
without first considering whether there were alternatives to
dismissal and what the consequences of the dismissal were to
the employee.
The Commission considered the question of reinstatement,
but concluded that reinstatement was impracticable because
the Appellant’s actions were destructive of the confidence
which is necessary to maintain a proper working relationship
between an employer and an employee in a management position. Instead, the Commission awarded the Appellant the
equivalent of one month’s wages. The Commission took the
view that the Appellant was principally the architect of his
own undoing and his conduct warranted dismissal, albeit not
in the manner adopted by the Respondent on this occasion.
Hence, there was little reason to award substantial compensation for his dismissal, particularly as his length of service was
not long and he had been paid two weeks’ pay in lieu of notice.
The Appellant does not, of course, challenge the finding that
the dismissal was unfair. He does, however, challenge the finding that he was guilty of misconduct, asserting that the
Commission imposed too high a standard. Moreover, the Appellant challenges the Commission’s finding that reinstatement
was impracticable. In particular, the Appellant draws attention to, and relies on, the evidence of the Respondent’s
divisional manager, which, as the Appellant interprets it, suggests that had it not been for concerns about other alleged
shortcomings of the Appellant, which had not been drawn to
his attention, he would not have been dismissed. Furthermore,
the Appellant challenges the basis for calculating the magnitude of the compensation awarded, most notably the fact that
the Commission took into account the Appellant’s misconduct,
and failed to take into account the wages lost by the Appellant
from the date of his dismissal to the date of the hearing.
To the extent that the appeal seeks to challenge the conclusion that the Appellant was guilty of gross misconduct, there
is no substance to it in our assessment. Having accepted the
version of events as outlined by the subordinate employee,
there was, in our opinion, ample justification for the learned
Commissioner to find, as he did, that the Appellant “acted in
breach of the trust imposed in him as an employee to act in the
best interests of his employer”. Moreover, the finding that it
was a serious matter, aggravated by the fact that the Appellant
was the Respondent’s manager in the warehouse, was clearly
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a proper finding. Accepting, as counsel for the Appellant argues, that the Commission should measure misconduct by the
standards of “men and not angels”, we would have thought
that this standard required that if, as the learned Commissioner
found, an employer in a managerial position undermined procedures in a way which had the potential to benefit the manager
to the cost of his employer, there was every reason to find that
the manager was guilty of gross misconduct.
Likewise, we consider the challenge to the learned Commissioner’s finding that re-employment or reinstatement was
impracticable, to be without merit. As we read the evidence of
the Respondent’s divisional manager, Ms Leaver, she did not
say that had this been an isolated act, she would not have dismissed the Appellant. Rather, she appears to have said that she
would not have dismissed him “as quickly”. Her evidence was
that she felt that the Appellant’s actions on the day in question
would have warranted dismissal, although it would have been
more in the interests of the Respondent to discuss it and attempt to resolve the issue. In any event, there was ample
evidence to justify the learned Commissioner’s finding that
the Appellant’s actions were destructive of the necessary confidence which needs to exist between an employer and an
employee in a management capacity. That is perhaps all the
more so, given the other reservations expressed by Ms Leaver
regarding the Appellant’s work history. It is clear, for these
purposes, that “impracticable” does not mean “impossible”,
but merely impracticable having regard to the practicalities in
the workplace, as dictated by commonsense (see: Gilmore v.
Cecil Bros, FDR Pty Ltd & Anor (1996) 76 WAIG 4434 at
4446; and see: Nicolson v. Heaven and Earth Gallery Pty Ltd
(1994) 57 IR 50). In our assessment, it is simply asking too
much to expect an employer to reinstate a person in a managerial position who has acted in a way in which the Commission
found the Appellant to have acted.
Similarly, we consider that the challenge to the magnitude
of the compensation assessed by the learned Commissioner to
be without merit. The Appellant accepts that the process of
assessing compensation in any particular case is not an exact
science, although of course, there must be some rational basis
for the award. In our opinion, the correct approach is that which
was outlined in Burswood Management Limited and Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers (1987)
67 WAIG 1529 at 1531, subject to the statutory limit imposed
by section 23A of the Act. Primarily, the task is to ask what
loss or injury has been suffered by the aggrieved employee as
a result of the dismissal. The answer to that involves a consideration of a range of factors and not merely a consideration of
the income lost by the employee during the resultant period of
unemployment as the Appellant seems to infer.
The nature of the unfair dismissal jurisdiction is such that it
should be applied, having regard to the practical realities in a
commercial environment (cf: Sangwin v. Imogen Pty Ltd t/a
Carleton Custom Upholstery (1996) 40 AILR 3-388; IR Ct of
Aust., SA 95/1161R; 8 March 1996; per Von Doussa J.). The
jurisdiction is not to be seen as identical to that concerning
damages for breach of contract. Indeed, unlike the civil courts,
the Commission, in the exercise of its jurisdiction, is to have
regard not only to the substantial merits of the matter, but also
to equity and good conscience. That applies as much to the
assessment of compensation in any particular case, as it does
to any other aspect of the case. Accordingly, the assessment of
compensation may well require consideration of the circumstances surrounding the dismissal as much as to the
consequences of the dismissal to the employee. The overriding determinant must be what is fair and reasonable in all of
the circumstances of the case; not just some of the circumstances. The application of these principles may well require,
in fixing compensation, that regard be had to the conduct of
the employee, particularly if by his conduct the employee puts
the continuation of his employment in real jeopardy. We take
the position in this regard to be accurately set out in Linkstaff
International Pty Ltd v. Roberts (1996) 67 IR 381, 393“It is well settled that if the evidence suggests that had it
not been for the dismissal in a given case in the future a
worker would in any event have been lawfully dismissed
other than harshly, unjustly or unreasonably (or would
have left the employment of his or her own accord) then
this is an appropriate consideration to be taken into
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account when assessing the amount of compensation due
on an unfair dismissal: Banks v. Blue Chip Electronics
Pty Ltd (1993) 49 IR 255. With respect to the Commissioner it is not so much a matter of prediction or conjecture
but rather, in making the award, allowing for the contingency that the employee may leave the employment in
non legally remediable circumstances if the material before the Commission suggests this as a probability or
possibility.”
Of course, caution must be exercised in following cases decided under different statutory regimes to that which applies
in this case. Linkstaff International Pty Ltd v. Roberts (supra)
was decided under legislative provisions which are not materially different from those governing the proceedings now in
question. Furthermore, the approach adopted in that case is
consistent with the concept of fixing compensation having regard to the equity of the matter as well as to the substantial
merits. In addition, it is consistent with the approach long
adopted by the Commission and sanctioned by the Full Bench
(see: O’Dwyer v. Karratha Recreational Council (Inc.) (1981)
61 WAIG 850; Max Winkless Pty Ltd v. Bell (1986) 66 WAIG
847). In our opinion, the subsequent amendments to the Act
have not altered the position. They have simply put beyond
doubt the authority of the Commission to award compensation albeit with certain restrictions, notably as to the maximum
that may be fixed in any particular case.
In our respectful opinion, the approach adopted by the learned
Commissioner was both sensible and in accordance with the
legislation and, in particular, the often repeated observation
that the relevant provisions of the Act are to be applied in a
commonsense manner, having regard to the practical realities
of the matter. In view of the learned Commissioner’s finding,
had the Appellant’s employment been terminated on notice, it
is difficult to see how an application for reinstatement or compensation based on an allegation of unfair dismissal could have
succeeded. In those circumstances, to award him compensation equivalent to approximately four months’ wages, as the
Appellant claims, has little to commend it. The compensation
fixed by the learned Commissioner was within the realms of a
proper exercise of the discretion which was vested in him.
No ground having been made out, we would dismiss the
appeal.
THE PRESIDENT: For those reasons, the appeal is dismissed.
Order accordingly,
APPEARANCES: Mr G Bartlett (of Counsel), by leave, on
behalf of the appellant.
Mr P Arns (of Counsel), by leave, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Bradley Rickard Smith
(Appellant)
and
CDM Australia Pty Ltd
(Respondent).
No. 1310 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P.J. SHARKEY
SENIOR COMMISSIONER G.L. FIELDING
COMMISSIONER S.A. CAWLEY.
18 December 1997.
Order.
This matter having come on for hearing before the Full Bench
on the 17th day of October 1997, and having heard Mr G
Bartlett (of Counsel), by leave, on behalf of the appellant and
Mr P Arns (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 18th day of
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December 1997 wherein it was found that the appeal should
be dismissed, it is this day, the 18th day of December 1997,
ordered that appeal No 1310 of 1997 be and is hereby dismissed.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

FULL BENCH—
Unions—Application for
Registration—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Actors Equity of Western Australia (Union of Employees)
and Others
(Applicants).
No. 1304 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH.
13 November 1997.
Reasons for Decision.
INTRODUCTION
THE PRESIDENT: This is an application by four organisations, as that word is defined in s.7 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the Act”),
brought under s.72 of the Act, whereby they (being more than
two organisations) can and do apply for the registration of a
new organisation to be called “The Media, Entertainment and
Arts Alliance of Western Australia (Union of Employees)”.
The four applicant organisations, which are organisations as
that term is defined in s.7 of the Act, are as follows—
(1) Actors Equity of Western Australia (Union of Employees).
(2) The Western Australian Journalists’ Industrial Union of Employees.
(3) West Australian Theatrical and Amusements Employees Association (Union of Employees).
(4) Musicians’ Union of Australia, Perth Branch (Union
of Employees).
AMENDMENTS
Five amendments were sought to be made to satisfy an objection by another organisation of employees, the Civil Service
Association of Western Australia Inc. Those amendments
were—
“(1) In Rule 3 Part A subrule (a) before “;” add the words
“or as an administrative officer or as a member of
managerial staff”
(2) In Rule 4 Part B subrule (a) before “;” add the words
“or as an administrative officer or as a member of
managerial staff”
(3) In Rule 4 Part C
(a) Delete subrule (a)(vii)
(b) Delete subrule (b)
(c) Delete subrule (c)
(b) (sic) Renumber subrule (d) as (b)
(c) (sic) Renumber subrule (e) as (c)
(4) In Rule 3 Part A at Line 1 of subrule (c), before the
word “inspectors” insert the words “in-house”.
(5) In Rule 4 Part B at Line 1 of subrule (c), before the
word “inspectors” insert the words “in-house”.”
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Pursuant to s.58(3) of the Act, leave to make those amendments was granted.
The originally proposed rule 4F should be deleted because
it purports to confer coverage over independent contractors.
The eligibility cover relates to employees whilst they are employees as defined in s.7 of the Act, which includes persons
whose usual status is that of employees. The proposed rule 4F
is not necessary, and, indeed, is flawed, as I have indicated.
A new rule 4F is sought to be inserted, which, in fact, alters
the eligibility rule, and was not referred to in the application
or the advertisement. It is not an amendment which I would
give leave to make because it would be part of the eligibility
rule and should therefore under s.55(1) of the Act have been
mandatorily referred to in the gazetted notice required under
s.55(2).
Other amendments were also sought to be made and I would
propose that they be made by leave.
There were amendments sought to be made to rule 49(b) as
follows—
(1) In line 2, delete the word “Councillors” and substitute the word “members of the union”.
(2) In line 3, delete all that appears after the word “begin” and insert the following; “. A member wishing
to object to a proposed amendment shall notify the
Secretary in writing of his or her objection and the
reasons for it not less than 14 Days before the meeting of Council which will consider the amendment.
The Secretary shall circulate the objection to members of Council at least seven days before the meeting
of Council.”
I would allow that amendment, having regard to the resolutions authorising officers to take steps to enable the resolution
to occur, to which I refer hereinafter. This amendment, of
course, would enable the rules of the new organisation to comply with the provisions of s.55(4)(d) of the Act, which reads
as follows—
“(4) Notwithstanding that an organization complies with
section 53 (1) or 54 (1) or that the Full Bench is
satisfied for the purposes of section 53 (2) or 54 (2),
the Full Bench shall refuse an application by the organization under this section unless it is satisfied
that—
...
(d) in relation to the alteration of the rules of the organization, those rules provide for reasonable notice of
any proposed alteration and reasons therefor to be
given to the members of the organization and for reasonable opportunity for the members to object to any
such proposal; and”
In addition, in Schedule 1, under “Musicians”, the names of
five persons, Shirley Smith, Kent Hughes, Tresna Stampalia,
Bernard Carney and William Lawrie were sought to be inserted as an amendment by leave. Again, I see no problem
with that occurring because the names of the persons were not
known previously. That was Mr Woodward’s explanation to
us, which I accept.
The Full Bench did give leave to amend the application to
insert the name of the new organisation as “The Media, Entertainment and Arts Alliance of Western Australia (Union of
Employees)”, because that is clearly the name of the new organisation as it is gazetted. In addition, it was clear that the
application sought to have a new organisation registered. Accordingly, it was appropriate to amend the application to insert
that name (on the authority of Re an application by The Real
Estate Employers’ Federation of WA Inc 73 WAIG 2338 (FB)
where such an amendment was permitted).
I would sound a word of warning. The ability in the Full
Bench to allow an application such as this is limited. Accordingly, an applicant runs a great deal of risk if he/she/it relies
on being granted leave to amend.
S.72(1), (2) AND (3) MATTERS
I am satisfied that, as s.72(2) requires, the application has
been made under the respective seals of the amalgamating organisations and has been signed by the secretary and principal
executive officer of each organisation.
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A condition precedent to registration of a new organisation
upon the application of two or more existing organisations
under s.72 is that the rules of the proposed new organisation
are such that the only persons eligible for membership of the
new organisation will be persons who, if the amalgamating
organisations had remained in being, would have been eligible for membership of at least one of the amalgamating
organisations. That means that no person not eligible for membership under all or any of the applicant organisations’
eligibility rules should be eligible for membership under the
eligibility rule of the new organisation (see s.72(1)).
The provisions of the division which apply to and in relation
to the registration of organisations under s.53(1) or s.54(1) of
the Act, Division 4 of Part II of the Act, apply with such modifications as are necessary to and in relation to the registration
of an organisation under s.72 (see s.72(3)).
S.53 OF THE ACT
That means that s.53(1) may not apply because the applicant organisations are not unregistered organisations. In fact,
they are registered organisations.
In any event, the new organisation will have, as a matter of
fact, 200 or more members, as s.53(2) requires, as I find.
S.53(2) would, therefore, were it required to be complied with,
be complied with.
S.55 AND S.56 OF THE ACT
I am satisfied that s.55(1) of the Act, which applies, has
been complied with, as have s.55(2) and s.55(3). S.55(4) is a
mandatory provision which requires the Full Bench to refuse
an application by an organisation under s.55, and, therefore,
under s.72, unless a number of prescribed statutory requirements are complied with.
First of all, meetings of each applicant organisation were
held, and were, on the evidence, called and conducted in accordance with the rules. There was a quorum as prescribed
present at each meeting, on the evidence.
At the meetings of each applicant organisation, the Secretary and/or Committee of Management was authorised and
instructed by resolution to do all things necessary to be done,
including the making of applications to the Commission to
give effect to the proposed amalgamation. This was submitted
to be sufficient authority for the amendments which were
sought to be made, as I have observed above. The resolutions
are sufficiently wide enough to support the applications to make
those amendments, as I have indicated above in these reasons.
Each organisation adopted three motions; namely agreeing
to the amalgamation of the relevant unions, secondly adopting
the proposed rules of the union, and thirdly authorising the
officers of the union to do all things necessary to be done to
give effect to the resolution.
The rules involved are those which appear filed with the
application in this matter, that is the rules of the proposed new
organisation.
By the third paragraph of each statutory declaration by the
Secretary of each applicant organisation filed and declared
herein the notice calling the Special General Meeting and a
copy of the proposed new rules of the union were sent by prepaid post to each member of the union so as to comply with
the alteration rule of each organisation, as I am so satisfied.
The meetings unanimously adopted the resolutions endorsing the amalgamation.
The next question is whether reasonable steps have been
taken to adequately inform the members—
(a) of the intention of the organisation to apply for registration;
(b) of the proposed rules of the organisation; and
(c) that the members or any of them may object to the
making of the application or to those rules or any of
them by forwarding a written objection to the Registrar.
The Full Bench must then be satisfied, also, that having regard to the structure of the organisation and any other relevant
circumstance, the members have been afforded a reasonable
opportunity to make such an objection.
In this case, no notice was given in accordance with those
requirements under s.55(4)(b) of the Act, because no notice
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was given after the proposed alterations were approved by the
General Meeting. The only notice of an intention of the organisations to apply for registration and of the proposed rules
of the organisation sought to be registered could not be given
until the proposed rules and the intention to apply to the Commission was approved and expressed by the applicant
organisations at meetings held in accordance with their alteration rules. It is axiomatic that an applicant organisation cannot
form an intention to apply for registration unless it does so in
accordance with their rules. That usually occurs and could only
occur in this case at duly called and conducted meetings under
the rules. It is trite to say that a notice purporting to comply
with s.55(3) of the Act circulated before a meeting resolves to
make application and to approve rules cannot constitute an
intention on the part of the organisation to apply for registration. It is no more than a notice of motion which may not be
passed at the meeting. It is only when the meeting passes the
requisite resolutions that the information for members required
to be given can be given under s.55(4)(b).
That information required to be given under s.55(4)(b) of
the Act was never given after the meetings of 11 June 1997
when it was required to be given, and at which for the first
time the applicant organisations formed intentions to apply
for registration and approve the rules which they would wish
to be registered for the new organisation. The only notification was a notification to the members of each organisation
prior to the General Meeting of each organisation which approved the application and the proposed alterations to the rules.
This requirement was thoroughly canvassed in Re an application by the SSTUWA 73 WAIG 1471 (FB) (see also Re an
application by The Real Estate Employers’ Federation of WA
Inc (FB) (op cit) at page 2340).
There was therefore no compliance with s.55(4)(b) of the
Act, and the Full Bench is required to refuse the application,
subject to what I say hereinafter.
As to s.55(4)(c), there was no objection so I am satisfied
that less than five percent of members have objected to the
making of the application.
S.55(4)(d) does not apply.
As to s.55(4)(e), I am satisfied that that section has been
complied with because the section provides for election by
secret ballot and because the rules comply with s.56(1) of the
Act.
Similarly, s.56A of the Act has been complied with, and
s.55(5) does not apply to this application by virtue of s.72(4)
of the Act.
S.72(1) OF THE ACT AND ELIGIBILITY RULES
I now turn to s.72(1). I will examine the eligibility clauses
of the four applicant organisations and of the proposed new
organisation. Rule 3 prescribes eligibility by reference to the
industry of the employment of every person employed or likely
to be employed. That rule, in its introduction provision, provides as follows—
“The industry in connection with which the Association
is registered shall be the industry of the employment of
every person employed or likely to be employed in or in
connection with any of the following industries or callings,
namely;”
The only additions which would appear to exist in the rule
of the new organisation as distinct from the rules of the four
applicant organisations are as follows—
(1) The rules are in fact reduced to some extent by the
admission of references to persons employed in “hotels, taverns and winehouses”.
(2) Rule 3A(c) unnecessarily excludes persons employed
in a casino in Tasmania.
(3) Rule 3A(d) adds reference to employees employed
in the “Australian Film Commission and the Australian Film and Television School”. It may be that
these are additions.
There appears to be no reference to the same in rule
2 of the West Australian Theatrical and Amusements
Employees Association (Union of Employees).
(4) As to new rules 4A, 4B and 4C, these are the same
except for “Cable transmission” is added and may
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be new. I am not persuaded that that is covered by
“broadcasting”.
It may well be that the rules of the applicant organisations
are sufficiently broad for the Full Bench to say that those additions do not enlarge them. However, I would afford an
opportunity to the applicant organisations to make further submissions in writing to that end.
NOTICE OF OBJECTION
There was only one notice of objection and that was by the
Civil Service Association of Western Australia (Inc) and that
was withdrawn when the applicant organisations applied under s.58(3) of the Act to amend the rules.
OBJECTS OF THE ACT
The objects of the Act would be advanced by granting this
application, because the objects of the Act are to promote goodwill and harmony and to provide for the orderly representation
of industrial affairs. It was submitted from the bar table, and I
accept that evidence, that this would occur in this case.
Further, the number of organisations in the industry would
be reduced from four employee organisations to one employee
organisation.
Further, employees of the applicant organisations have
formed a representative organisation of employees, namely
all of those who work in the media, entertainment and arts
industry, and this is consistent with the objects of the Act. It
was submitted, and I accept, that it gives effect to a clearly
established and longstanding desire of entertainment, art and
media workers in the State to have one employee organisation
to which they can belong.
CONCLUSIONS
I would not therefore at present grant the application. However, there is no objection and I would adjourn the application
to enable a notice to all members to be given which complies
with s.55(4)(b) of the Act, since there is no objection to the
application (see Re an application by The Real Estate Employers’ Federation of WA Inc (FB) (op cit)). I would also
give the opportunity to the applicant organisations to provide
proof that s.55(4)(b) has been complied with by way of statutory declaration, attaching a notice which complies with
s.55(4)(b) and providing proof of its distribution in accordance with the rules of the organisations and/or in accordance
with s.55(4)(b).
I would also afford the applicant organisations, as I have
said, the opportunity to make submissions in writing, having
regard to my comments above, that the rules of the proposed
new organisation do not enable persons not eligible for membership of the applicant organisations to become eligible for
membership of such new organisation.
I would propose that those directions be complied with within
the next 28 days, after which the Full Bench would make its
decision.
COMMISSIONER J F GREGOR: I have read the draft prepared by His Honour the President. I agree with the conclusions
reached and have nothing to add.
COMMISSIONER A R BEECH: I have read the draft prepared by His Honour the President. I agree with the conclusions
reached and have nothing to add.
Order accordingly
Appearances: Mr A P Woodward on behalf of the Musicians’
Union of Australia, Perth Branch (Union of Employees), and
as agent for the Actors Equity of Western Australia (Union of
Employees), The Western Australian Journalists’ Industrial
Union of Employees, and the West Australian Theatrical and
Amusements Employees Association (Union of Employees).
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Actors Equity of Western Australia (Union of Employees)
and Others
(Applicants).
No. 1304 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH.
13 November 1997.
Order.
This matter having come on for hearing before the Full Bench
on the 1st day of October 1997, and having heard Mr A P
Woodward on behalf of the Musicians’ Union of Australia,
Perth Branch (Union of Employees), and as agent for the Actors Equity of Western Australia (Union of Employees), The
Western Australian Journalists’ Industrial Union of Employees, and the West Australian Theatrical and Amusements
Employees Association (Union of Employees), and the Full
Bench having reserved its decision on the matter, and reasons
for decision being delivered on the 13th day of November 1997,
it is this day, the 13th day of November 1997, ordered and
directed as follows—
(1) THAT the hearing and determination of the application herein be and is hereby adjourned to a date to be
fixed by the Full Bench.
(2) THAT leave be and is hereby granted to the applicant organisations herein to—
(a) Cause notice to be given to all members which
complies with s.55(4)(b) of the Industrial Relations Act 1979 (as amended) (“the Act”).
(b) Provide proof that s.55(4)(b) of the Act has
been complied with by way of statutory declaration, attaching a notice which complies
with s.55(4)(b) and providing proof of its distribution in accordance with the rules of the
applicant organisations and/or in accordance
with s.55(4)(b).
(c) Make submissions in writing, having regard
to the reasons for decision of the Full Bench
of the 13th day of November 1997, that the
rules of the proposed new organisation do not
enable persons not eligible for membership of
the applicant organisations to become eligible
for membership of such new organisation, in
accordance with the reasons for decision of
the Full Bench herein, and provided that anything done pursuant to order (2)(a), (b) or (c)
hereof is done within 28 days of the 13th day
of November 1997.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Actors Equity of Western Australia (Union of Employees)
and Others
(Applicants).
No. 1304 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH.
17 December 1997.
Supplementary Reasons for Decision.
THE PRESIDENT: On 13 November 1997 the Full Bench
issued Reasons for Decision in this matter in respect of certain
orders that it made (those reasons are not yet reported).
By those orders, the Full Bench adjourned this application
part heard to enable a notice to comply with s.55(4) of the
Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) to be given, and proof that that has been
done to be provided.
Further, that adjournment was granted to enable the applicant organisations to make submissions, that the rules of the
proposed new organisation do not enable persons not eligible
for membership by the applicant organisations to become eligible for membership of such new organisation.
There is now evidence that on 20, 21, 24 and 26 November
1997 there was sent a notice to each of the members of each of
the applicant organisations, which, in my opinion, complies
with s.55(4) of the Act. I am now satisfied that s.55(4) has
been complied with.
Further, there were a number of aspects of the rules on which
the Full Bench invited comments. I now refer to those comments.
First, the applicant organisations seek an amendment to the
proposed rule 3A(c) on the basis of the words “but excluding
such persons employed at the Wrest Point Casino, Tasmania”,
on the basis that they have no relevance. They have no relevance because, as a state organisation, the new proposed
organisation would have no coverage in Tasmania, in any event.
The difficulty is that the amendment sought is not a s.58(3)
amendment because it does not reduce the proposed coverage,
and by virtue of the decision in CMEU v Operative Plasterers
and Plaster Workers Federation of Australia (Industrial Union
of Workers) WA Branch and Another(1990) 70 WAIG 281
(IAC) per Brinsden J at page 287 and Kennedy J at page 288,
it is not possible for the Full Bench to grant the amendment.
I turn to the proposed rule 3A(d). The applicant organisations seek an amendment to delete reference to the Australian
Film Commission and the Australian Film and Television
Commission.
This is a s.58(3) application, the effect of which, if granted,
would be to reduce the coverage of the proposed new organisation and I would grant it.
The inclusion of “cable transmission” as an industry in the
proposed rule 3B was also referred to. It is conceded in the
written submissions made to the Full Bench that “cable transmission” is not broadcasting which is the industry referred to
in the existing rules. It is also conceded that “cable transmission” is not “broadcasting” if a narrow view was taken of the
word “broadcasting”.
Reference is made to the definition of broadcasting in the
Copyright Act 1968 (Cth), which, in my opinion, would not
be a relevant definition since the definition in the Copyright
Act 1968 (Cth) would be somewhat specialised.
It was also submitted that the eligibility provisions of the
new rules are “exhaustive as to the calling of the persons who
would be eligible to join”.
That, of course, is the case. The submission that any person
who would be engaged in the preparation and/or presentation
of programme content for subscription television or radio services (including cable) would be a person already eligible to
join one of the amalgamating organisations, because the
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eligibility rules of The Western Australian Journalists’ Industrial Union of Workers (hereinafter referred to as “the WAJIU”)
by rule 2(a) provides that persons engaged as journalists are
eligible to join. Thus, so the submission goes, any person engaged as a journalist in subscription services is, therefore,
already eligible to join.
Furthermore, the applicant organisations submit that provisions of rule 2(a)(3), while specific to “broadcasting” or “radio
transmission”, do not exclude a person engaged in subscription from joining under rule 2(a)(1).
Coverage of journalists in radio and television must be implied from the use of the word “broadcasting” so the submission
went. It was also asserted, as evidenced by written submissions, that members of the WAJIU are regularly and
customarily employed in both radio and television in Western
Australia. What in the end was submitted was that “persons
engaged in the calling of journalists in the preparation and
presentation of programmes on any system involving transmission of those programmes by whatever means to distant
radio and television receivers, should be eligible to join the
proposed new union without extending the coverage rights of
the existing journalists’ union or compromising the rights of
any other organisation”.
No other organisation, it was submitted, covers or seeks to
cover, persons engaged in the calling of journalists or journalism in either “free to air” or “subscription” services in the
media.
No other person asserted to us that such coverage existed in
any other organisation or was claimed by any other organisation.
In The Macquarie Dictionary (3rd Edition), the word “broadcast” means, in its most apposite definition—
“to send (messages, speeches, music, etc) by radio.”
In the same dictionary, “cable television” is defined to
mean—
“a system of broadcasting television programs by sending them directly from the distribution centre to the
receiving set by means of a linking coaxial cable.” (my
underlining)
“Cable TV” is defined to mean—
“a form of pay television in which the signal comes to the
receiver by landline”.
“Broadcast” has a generic meaning, to scatter or disseminate something widely. It also means to send radio messages,
speeches, etc (see again The Macquarie Dictionary (3rd Edition)).
The meaning of an eligibility clause is a legal question which
includes any industrial meaning or the usage of the words of
the clause to be construed. As with all construction, the nature
of the instrument in which the words appear and the purposes
the instrument is evidently intended to serve or effect must be
kept in mind. In this respect, it is proper, in my opinion, in the
present case, to acknowledge that the eligibility clause will
have been drawn by union officials more familiar with the
practical affairs of industry than with the niceties or subtle
nuances of language.
The purpose of the clause is to define, in brief terms, industries or callings relevant to the representative character of the
union, but granted this generosity of approach, the question of
the meaning of the words used remains a legal question (see R
v Aird; ex parte AWU [1973] 129 CLR 654 at 649 (HC) per
Barwick CJ and HSOA v Honourable Minister for Health 61
WAIG 616 (IAC) per Brinsden P).
It is necessary to interpret the relevant rules in the context of
the whole of the rules, whether this applies to the proposed
new rules of the proposed new organisation, or the rules of the
applicant organisations.
Plainly, under the existing rule 2 of the WAJIU rules, any
person employed as a journalist, author, or as a licensed or
official shorthand writer or Hansard reporter, is, wherever that
person might be employed or in whatever industry that person
might be employed, eligible for membership of the WAJIU.
That would include a person employed in or in connection
with broadcasting or radio transmission. Further, having regard to rule 2(a)(3) and (4) of the current rules of the WAJIU,
in my opinion, the words “satellite” or “cable” transmission
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are probably wide enough, given the generous interpretation
Barwick CJ referred to in R v Aird; ex parte AWU (HC) (op
cit) to enable me to interpret the word “broadcasting” to refer
to television transmissions as “broadcasting” or cable or satellite transmissions to a receiver over distance as a broadcast. If
that is the case, and I think it is, and there is no argument to the
contrary, in any event, then the word “broadcast”, or its derivatives in the context of the whole of the rules, demonstrates,
as it does, an intention to cover broadcasts, telecasts and transmissions of the same genus as radio transmissions, which would
include cable transmissions and satellite transmissions.
It is noteworthy that the definition in The Macquarie Dictionary (3rd Edition) refers to cable television transmissions
as broadcast. That being the case, I would hold that the proposed rules of the new organisation, as Mr Woodward
submitted, do not expand upon the combined present membership eligibility coverage of the applicant organisations. S.72
of the Act is therefore complied with in this application.
I have already, in these Supplementary Reasons for Decision, and in the earlier Reasons for Decision of the Full Bench,
found that all other requirements which were to be complied
with by the applicant organisations, have been complied with.
I would, therefore, authorise the registration of the new organisation “The Media, Entertainment and Arts Alliance of
Western Australia (Union of Employees)”.
COMMISSIONER J F GREGOR: I have read the Supplementary Reasons for Decision prepared by His Honour the
President. I agree with these Reasons in total and have nothing to add.
COMMISSIONER A R BEECH: I too agree that the organisation should be registered and have nothing to add.
THE PRESIDENT: For those reasons we would authorise
the Registrar to register the new organisation.
Order accordingly
Appearances: Mr A P Woodward on behalf of the Musicians’
Union of Australia, Perth Branch (Union of Employees), and
as agent for the Actors Equity of Western Australia (Union of
Employees), The Western Australian Journalists’ Industrial
Union of Employees, and the West Australian Theatrical and
Amusements Employees Association (Union of Employees).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Actors Equity of Western Australia (Union of Employees)
and Others
(Applicants).
No. 1304 of 1997.
BEFORE THE FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
COMMISSIONER J F GREGOR
COMMISSIONER A R BEECH.
19 December 1997.
Order.
This matter having come on for hearing before the Full Bench
on the 1st day of October 1997, and having heard Mr A P
Woodward on behalf of the Musicians’ Union of Australia,
Perth Branch (Union of Employees), and as agent for Actors
Equity of Western Australia (Union of Employees), The
Western Australian Journalists’ Industrial Union of Employees, and the West Australian Theatrical and Amusements
Employees Association (Union of Employees), and the Full
Bench having made orders and given reasons for decision on
the 13th day of November 1997, and the matter having been
adjourned to enable a notice to comply with s.55(4) of the
Industrial Relations Act 1979 (as amended) to be given and
proof that that had been done, and the applicant organisations
having made written submissions filed on the 9th day of
December 1997, and the Full Bench having given Supplementary Reasons for Decision on the 17th day of December 1997,
and the applicant organisations, through Mr A P Woodward,
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having advised the Associate to the President that they waived
their rights to speak to the Minutes of Proposed Order
pursuant to s.35(4), it is this day, the 19th day of December
1997, ordered and directed as follows—
(1) THAT leave be and is hereby granted to the applicant organisations to amend the application herein
as follows—
(a) In Rule 3 Part A subrule (a) before “;” add the
words “or as an administrative officer or as a
member of managerial staff”
(b) In Rule 4 Part B subrule (a) before “;” add the
words “or as an administrative officer or as a
member of managerial staff”
(c) In Rule 4 Part C
(i) Delete subrule (a) (vii)
(ii) Delete subrule (b)
(iii) Delete subrule (c)
(iv) Renumber subrule (d) as (b)
(v) Renumber subrule (e) as (c)
(d) In Rule 3 Part A at Line 1 of subrule (c), before the word “inspectors” insert the words
“in-house”
(e) In Rule 4 Part B at Line l of subrule (c), before the word “ inspectors” insert the words
“in-house”
(f) That proposed Rule 3F be deleted.
(g) That the proposed Rule 4F be deleted.
(h) In Rule 49(b) in line 2, delete the word “Councillors” and substitute the word “members of
the union”.
In line 3, delete all that appears after the word
“begin” and insert the following “. A member
wishing to object to a proposed amendment
shall notify the Secretary in writing of his or
her objection and the reasons for it no less than
14 days before the meeting of Council which
will consider the amendment. The Secretary
shall circulate the objection to members of
Council at least seven days before the meeting of Council.”
(i) In Schedule 1: under Musicians (5), delete the
words “Five members to be nominated by the
section and endorsed by the council at its first
meeting” and insert in lieu thereof the following “Shirley Smith, Kent Hughes, Tresna
Stampalia, Bernard Carney, Willìam Lawrie.”
(2) THAT the rules of the said organisation for the purposes of registration be amended in terms of those
amendments.
(3) THAT the Registrar be and is hereby authorised to
register a new organisation “The Media, Entertainment and Arts Alliance of Western Australia (Union
of Employees)’’ in accordance with the Reasons for
Decision of the Full Bench on the 13th day of
November 1997 and the Supplementary Reasons for
Decision of the Full Bench on the 17th day of
December 1997.
(4) THAT the rules as amended herein are and are declared to be the rules of the said organisation “The
Media Entertainment and Arts Alliance of Western
Australia (Union of Employees)”.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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COMMISSION IN COURT
SESSION—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
SECTION 14 OF THE MINIMUM CONDITIONS
OF EMPLOYMENT ACT 1993
Recommendation.
COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W.S. COLEMAN.
COMMISSIONER J.F. GREGOR.
COMMISSIONER C.B. PARKS.
30 May 1997.
COMMISSION IN COURT SESSION: This recommendation is made pursuant to S.14 of the Minimum Conditions of
Employment Act 1993 (“the Act”). The minimum weekly rate
of pay for employees who are 21 or more years of age to be
reviewed is $332.00 (Government Gazette No. 161 Special
Tuesday 29th October 1996).
Under the terms of S.15 of the Act a determination which
follows this recommendation cannot be made before 29th
October 1997 and then only if the Minister determines a rate
for a particular class of employee that is different from the
rate for that class of employee in effect at the time of the determination (s.15(1) & (4)).
The Chamber of Commerce and Industry of Western Australia and the Australian Mines and Metals Association (Inc)
presented at a public hearing on 9th May to express their interests and views on issues associated with establishing the
minimum wage. The Trades and Labor Council of Western
Australia registered its position by way of written submission.
Apart from a letter from the Salvation Army public notices
inviting views on the review of the minimum wage failed to
elicit other responses.
In the absence of a statutory framework under the Act on
which to formulate a recommendation for minimum wages,
the Commission has, consistent with the objects of the Industrial Relations Act, 1979, followed a model established under
wage fixing principles which regulate awards and industrial
agreements in this State. Those rates, and in particular the rate
for an unskilled employee 21 or more years of age are determined on the basis of “equity good conscience and the
substantial merits of the case”. It matters not that employment
is or is not regulated by an award or industrial agreement. A
recommendation for the same class of employee under the
Minimum Conditions of Employment Act should not be substantially different.
In summary the Chamber and the Association can be taken
to support the continuing relevance to the Commission of the
industrial relations model as the basis of formulating a recommendation on the adult Minimum Wage. However, these parties
emphasise that the Commission should be cognisant of the
Plowman Report, the determination of the Australian Industrial Relations Commission in the Safety Net Review (Print
P1997) and the rejection by that tribunal in those proceedings
of the “needs based” wage rate determined by Professor
Plowman and his colleagues (Determining the Minimum Wage:
A Household Expenditure Approach). Importantly these parties also see the five months between the date of this
recommendation and the earliest date upon which a new determination can operate as significant. This is particularly
relevant given that the Commission in Court Session will in
June 1997 consider the decision of the Australian Industrial
Relations Commission in the Safety Net Review pursuant to
S.51 of the Industrial Relations Act, 1979. By that decision
the minimum wage established for low paid employees under
the federal safety net is $359.40pw. The relevance of that rate
and extent to which effect should be given to the federal decision should influence this Commission to take a cautious view
at this time. This was the import of submissions from the Chamber and the Association. In the case of the Chamber, without
specifically advocating the adoption of the federal minimum
wage but acknowledging the logic of the Commission’s
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adherence to the industrial relations model, the amount of
$359.40pw should be discounted by $10.00pw in accordance
with the wage rates which obtain at present and which would
be adjusted on application of the Safety Net Adjustment. The
Association does not demur from this approach.
The Trades and Labor Council submits that the “living wage”
claim of $380.00pw argued by the ACTU in the Safety Net
Review should be recommended.
This amount should be adjusted further to $400.00pw to reflect the 40 hour per week prescribed under the Act.
However, because there is no reason in the Council’s view
for different rates to apply to unskilled employees in the state
and federal systems, the federal minimum rate of $359.40pw
should be recommended but varied to $378.32 to reflect the
40 hour week.
The Salvation Army expressed concern for the plight of low
income employees and noted that this is compounded when
those who work and receive minimum wages are unable to
obtain benefits made available to those who receive unemployment benefits.
In the course of this review the Commission was appraised
of the Chamber’s view of the state of the Western Australian
economy. It concludes that—
“The outlook for the state economy is, however, favourable. The recent interest rate reductions increased housing
affordability which, combined with the gradual absorption of the excess housing stock, should boost house
building activity through the course of 1997.
The retail sector should also improve as high nominal
income growth combines with low inflation to boost real
household income.
Stronger economic activity should boost employment
growth through the course of 1997-98. However, the fall
in the unemployment rate will be impeded by new entrants into the labour market as job prospects improve.
Against this background the current review of the State’s
minimum wage should be careful not to undermine a
promising economic outlook for 1997-98. While all of
the pieces are in place for economic growth to strengthen
and broaden in a number of sectors, excessive general
wage pressure remains the main threat to a low inflation,
low interest rate environment.
...
CCI considers that a modest increase in the minimum
wage is unlikely to affect a significant number of workers and should have minimal impact upon overall wage
growth.
However, a larger increase could jeopardise the employment prospects of the low skilled unemployed.”
The “Economic Outlook 1997-98” set out in the Government of Western Australia 1997-98 Budget Overview states.
“The Western Australian economy is forecast to grow by
a real 6.0% in 1997-98, compared with 3.5% nationally.
• Business investment is expected to grow by 13.0%
in 1997-98.
• The external sector’s contribution to growth is forecast to moderate slightly. Steady export growth will
be partly offset by strengthening imports of capital
goods.
• Dwelling investment is forecast to return to moderate growth for the first time in three years.
• High consumer confidence, low interest rates and a
pick up in the housing sector should underpin a steady
strengthening in private consumption growth.
• In line with an acceleration in domestic expenditures,
employment growth is forecast to accelerate. The unemployment rate will decline gradually, restrained
by further increases in the labour force.
• Reflecting healthy conditions in the labour market,
wages growth is forecast to gather pace as the year
progresses. Nevertheless, consumer prices are expected to remain relatively stable due to strong
productivity growth.
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MAJOR ECONOMIC AGGREGATES
Year Average Percent Change
1995-96 1996-97 1997-98
Actual
Estimate Forecast
%
%
%
Gross State Product
6.2
5.0
6.0
State Final Demand
5.1
3.25
4.75
Employment
1.8
2.25
3.0
Unemployment Rate
7.6
7.5
7.0
Wages
3.5
2.0
4.0
Perth CPI
4.0
2.25
2.5
”
The Commission is also pleased to have received a copy of
“Minerals in Western Australia Bedrock of the Economy” (May
1997) from the Chamber of Minerals and Energy of WA (Inc).
The Commission is cautiously optimistic about the State’s
economy for 1997-98 and considers that an adjustment to minimum wages is appropriate. In line with the framework adopted
in previous years and consistent with the object of equity the
rate of $349.40pw for an adult employee of 21 or more years
of age is recommended.
In 1995 the Commission noted the Chamber’s position on
adult trainees/apprentices. They continue to be paid less than
other 21 year old employees under an exclusion pursuant to
the Minimum Weekly Rates of Pay Order 1996. The Chamber
reiterated its position that there should be one minimum wage
payable in all the circumstances of adult employment. To do
otherwise is to discriminate against adult trainees and apprentices. The Commission endorses this view and recommends
that the exclusion that presently operates with respect to these
employees be removed.
In recommending the rate of $349.40pw the Commission is
cognisant of the approach adopted in 1996 when the rate was
determined under the Minimum Weekly Rates of Pay Order
and the method of adjustment recommended in the “needs
based” methodology. The Commission has also taken into account the time lag between the formulation of this
recommendation and the statutory limitation on when a determination can be made. The rate of $349.40 accommodates
this delay and projected rates of inflation for the remainder of
1996-97 and for 1997-98 (Federal Budget Statement No. 2
page 2-4). Wage Rates determined in October—November
1997 under the Act would not be adjusted until 1998-99. Consideration should be given to allowing for projected CPI
movements for the period in which the determination is to
operate.
The rate of $349.40 per week will reflect productivity growth
experienced in this State over recent years and meet the objective of Western Australian workplaces having the highest
earnings growth in Australia (“Productivity W.A. 2000—Rewards through productivity). This can be achieved without
threatening economic prospects for 1997-98.
It is our intention to follow the normal course and publish
this Recommendation after gazettal of the Minister’s prescription under section 15 of the Minimum Conditions of
Employment Act 1993.
COMMISSION IN COURT SESSION
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.
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PRESIDENT—
Unions—Matters dealt with
under Section 66—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Calhoun
(Applicants)
and
State School Teachers’ Union of WA (Inc)
(Respondent).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
22 January 1997.
Reasons for Decision.
THE PRESIDENT: When this matter came on by way of hearing for directions I determined that it was necessary and
expedient to list separately for hearing preliminary matters
directed to the question of whether orders can or should be
made relating to the representation of the abovenamed respondent by solicitors.
Further, I was firmly of the view that other submissions
which, if successful, would cause the application to be dismissed, be heard in advance, together with submissions in
answer thereto.
Of course, if the latter submissions contained in the outline
filed herein on behalf of the respondent are not made out then
the matter will, of course, be listed for further hearing and
determination.
I have made other orders and directions for the disposition
of this matter, including orders for discovery and inspection. I
make it clear that discovery and inspection is required to be
given and afforded only in relation to the matters in issue in
these proceedings. Further, I have not specified that the General Secretary be responsible for discovery and inspection
because the respondent is the respondent organisation.
Oral applications, of which no notice was apparently given
to the respondent, were made by the applicants through their
agent, Mr Bartley. Those applications seemed, in part, to relate to matters concerning an alleged suspension of the above
firstnamed applicant, Ms Bannon, from the respondent organisation. It was not a matter raised upon this application. It is
necessary, if matters other than those pleaded in this application are to be relied upon, for the applicants to make application
to amend the application having given proper notice of the
terms in which they seek to amend, to the respondent.
Further, although Mr Brian Lindberg, the President of the
respondent organisation, is named in the application, there is
no evidence that he was served. He was not before the Commission, nor was he represented in these proceedings thus far.
Part of the applications for interim orders, as I apprehended
them to be, were applications that no further monies be made
available to Mr Sexton-Finck by the respondent organisation
to conduct legal proceedings.
Apart from the fact that determining that matter at this stage
might have meant determining the ultimate question to be determined in the course of an application for an interim order,
the respondent submitted from the bar table that the monies
had already been committed to Mr Sexton-Finck and to make
further monies available to him would require a decision of
the respondent organisation. That, of course, would seem to
be the case.
There is no evidence that such a decision has been made or
that further monies have been committed. I was thus therefore
not persuaded, for that reason, and generally speaking upon
the principles set out in Brown v President, SSTUWA and
Others 69 WAIG 1390 and Corse v Robinson and CSA (application No 1285 of 1996) (unreported) delivered 6 December
1996 that I should make any such order. Accordingly, I dismissed the application.
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Appearances: Mr J C Bartley, as agent, on behalf of the applicants.
Mr C P Shannon (of Counsel), by leave, and with him Mr R
Castiglione (of Counsel), by leave, on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Calhoun
(Applicants)
and
State School Teachers’ Union of WA (Inc)
(Respondent).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
21 January 1997.
Order.
This matter having come on for a directions hearing before
me on the 21st day of January 1997, and I having heard Mr J C
Bartley, as agent, on behalf of the applicants and Mr C P
Shanahan (of Counsel), by leave, and with him Mr R
Castiglione (of Counsel), by leave, on behalf of the respondent, and having determined that any reasons for decision should
issue at a time to be fixed by me, it is this day, the 21st day of
January 1997, ordered and directed as follows—
(1) THAT this matter be adjourned to 10.00 am on Monday, the 3rd day of February 1997 and Tuesday, the
4th day of February 1997 for the hearing and determination of the following—
(a) Whether any orders should be made in relation to the representation by Dwyer Durack,
Solicitors, of the respondent herein.
(b) The questions raised in the outline of submissions filed on behalf of the respondent herein.
(c) Any other relevant preliminary matters which
it is necessary to hear and determine.
(2) THAT the applicants herein give notice to the
abovenamed respondent in writing within seven days
of the 21st day of January 1997 of any amendments
which they will seek to make to the application
herein.
(3)
(a) THAT each of the abovenamed parties give
discovery on oath by filing and serving an affidavit of discovery within 14 days of the 21st
day of January 1997.
(b) THAT inspection of documents be afforded by
each party to the other within seven days thereafter.
(4) THAT an outline of any submissions to be relied on
by the applicants in relation to these matters be filed
and served within seven days of the 21st day of January 1997.
(5) THAT proof of service of the application upon the
President of the abovenamed respondent, Mr Brian
Lindberg, be filed herein and served upon the respondent within seven days of the 21st day of January
1997.
(6) THAT the applications made orally upon this directions hearing for interim orders, by the applicants,
be and are hereby dismissed.
(7) THAT leave be and is hereby granted to Mr C P
Shanahan (of Counsel) and Mr R Castiglione (of
Counsel) to appear for the respondent for the purposes of this directions hearing.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
(Applicant)
and
State School Teachers’ Union of WA (Inc), Brian Lindberg,
Peter Quinn and Chad Sexton-Finck
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
19 February 1997.
Reasons for Decision.
THE PRESIDENT: The applicant made a preliminary application which, in effect, was that Dwyer Durack, the solicitors
for the respondent organisation, be enjoined from continuing
to represent that organisation.
The respondent organisation is an organisation as that is
defined in s.7 of the Industrial Relations Act 1979 (as amended).
It is not in issue that the applicant is a member. It is not, as I
understand it, at least for the purposes of this argument, in
issue that I have jurisdiction.
The applicant was referred to Dwyer Durack for advice in
or about 1991/1992 in relation to a problem which the applicant had encountered in her employment as a teacher. Advice
was sought on whether the applicant had a sustainable cause
of action against her employer, the Minister for Education,
arising from the applicant’s employer’s assessment of her performance and competence as a school teacher. The solicitor
acting was then Ms Penny Giles. She gave written advice to
the applicant in September 1991 and on 10 July 1992.
Later, in July 1996, the applicant consulted, upon referral
by the union, Mr Robert Castiglione, of Dwyer Durack. By
letter dated 26 July 1996 (exhibit 4) he advised her again in
relation to the same matter, including giving advice as to the
prospects of success of any action in damages. The advice
identified difficulties with the action and commented “... we
could not therefore recommend to you or the Union that this
matter be litigated”.
In November 1996, Ms Bannon consulted Ms Donna Percy,
a partner in the firm of Dwyer Durack, about the matter and
received further written advice by letter dated 12 November
1996.
In January 1996, she instructed Mr Trevor Darge, a partner
in the same firm, to act for her in relation to damage to her
motor vehicle caused by an accident.
Dwyer Durack no longer act for Ms Bannon in relation to
the matter of the assessment with which Ms Bannon is aggrieved.
Ms Bannon’s application complains about legal assistance
being granted to another member of the respondent organisation, Mr Chad Sexton-Finck, in relation to litigation in which
she is involved. She alleges that this grant of assistance was in
breach of the rules of the respondent organisation.
Dwyer Durack have advised the respondent organisation
about that matter, and, of course, act for the respondent organisation in these proceedings.
Ms Bannon complains that there is a conflict between the
duty of Dwyer Durack to her and the duty of Dwyer Durack to
the respondent organisation.
I note, of course, that the applicant was, at least in the beginning, referred to Dwyer Durack by the respondent organisation.
I have been assisted in this matter by perusing Dwyer
Durack’s file relating to their advice to the applicant which
was tendered and is exhibit 10.
Ms Bannon’s case is that Dwyer Durack have information
about her family and about her medical condition which, to
put it shortly, could be used against her in these proceedings.
There is no written record of any such material on the file. She
claims some personal acquaintance with a partner of the firm
and his family. In Mr Castiglione’s handwritten notes on the
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file there is reference to Ms Bannon having attended a psychiatrist. However, there are no details of her medical condition
or of any medical reports. Ms Percy’s letter of 12 November
1996 (on file) in exhibit 10 in fact refers to a paucity of medical evidence supporting the claim.
Similar submissions were made in a matter before the Full
Bench of the Commission in Re Applications by the HSOA
and CSA 76 WAIG 1673 at 1676-1678 (FB).
There is also a duty in relation to what is termed “Conflict
of Interest” cast upon legal practitioners by rule 7 of the Professional Conduct Rules of the Law Society of Western
Australia. In “Cordery on Solicitors” (2nd Edition) pages 6468 there is a useful discussion also of the law relating to these
issues. However, the law was fully canvassed in Re Applications by the HSOA and CSA (op cit) (FB). The principles to
be applied are set out at page 1678 and read as follows—
“(1) A solicitor is liable to be restrained from acting for a
new client against a former client if a reasonable observer, aware of the relevant facts, would think that
there was a real, as opposed to a theoretical possibility, that confidential information given to the solicitor
by the former client might be used by the solicitor to
advance the interests of a new client to the detriment
of a former client.
(2) Both counsel and solicitors in their work have a public
element due to their being officers of the court. Their
duty of loyalty does not end with the termination of
their retainer, and the law favours a strong policy of
ensuring that solicitors (and also counsel) do not have
actual or apparent conflict of interest in order to
maintain public confidence in the administration of
justice.
(3) It would be inconsistent for the law to encourage the
client to repose confidential information in a solicitor by making those confidences privileged from
disclosure without the client’s consent if the law, on
the other hand, were to readily allow the solicitor to
act for a new client in a matter adverse to the interests of the old client.
(4) Further, a solicitor given confidential information
would, in general, only be able to avoid being enjoined if it was clear that that confidential information
in question relates only to matters which were remote from the matters relevant to the discharge by
the solicitor or counsel in this case for their new client of his or her duty.
(5) It is a basic requirement, before material will be recognised as confidential information, that the
information in question be identified with precision
and not merely in global terms, even though it may
necessitate the disclosure to the court of the very information which it was sought to preserve from
disclosure.”
As the application currently reads, I cannot envisage that
any material of the type referred to by Ms Bannon would be at
all relevant, and therefore I am not persuaded that it could be
used to advance the interests of the respondent organisation to
the detriment of Ms Bannon.
The point in issue is whether Mr Chad Sexton-Finck was
granted assistance in relation to litigation in breach of the rules
by the respondent organisation.
In any event, there is no evidence of any knowledge in Dwyer
Durack of personal details, medical, psychiatric or otherwise.
It is also not clear to me what knowledge of Ms Bannon is
possessed by Dwyer Durack and why that would be relevant.
I am not at all persuaded for those reasons that there is a real
as opposed to a theoretical possibility that confidential information given to the solicitor by Ms Bannon as a client might
be used to advance the interests of the respondent organisation to her detriment. The material said to be confidential
information has not been identified with precision, but in global terms. Further, there is no evidence on the file (exhibit 10)
of there being any confidential information which could be
said to advance the interests of the respondent organisation to
her detriment. In addition, I am not satisfied that any confidential information is not remote from the matters relevant to
the discharge by the solicitors in this case of their duty.
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If Dwyer Durack, through Mr Darge, are, however, still acting for Ms Bannon in relation to a claim for damages to her
motor vehicle, they may wish to consider the implications of
rule 7.3 of the Professional Conduct Rules of the Law Society
of Western Australia. I do not wish to consider it at this stage.
However, it may be relevant for submissions to be made in
relation to it later.
On the present application before me, however, as it involves
the respondent organisation, I am, for the reasons I have stated,
not persuaded that I should make an order enjoining Dwyer
Durack not to act.
I would dismiss the application for such an order.
Order accordingly
Appearances: Ms R Bannon on her own behalf as applicant.
Mr C P Shanahan (of Counsel), by leave, and with him Mr
R Castiglione (of Counsel), by leave, on behalf of the
abovenamed respondents on these preliminary matters only.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
(Applicant)
and
State School Teachers’ Union of WA (Inc), Brian Lindberg,
Peter Quinn and Chad Sexton-Finck
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
19 February 1997.
Order.
This matter having come on for hearing before me on the 3rd
and 14th days of February 1997 for hearing of preliminary
matters referred to in order (1) of my order of the 21st day of
January 1997, and I having heard Ms R Bannon on her own
behalf as applicant and Mr C P Shanahan (of Counsel), by
leave, and with him Mr R Castiglione (of Counsel), by leave,
on behalf of the abovenamed respondents on these preliminary matters only, and having reserved my decision on the
question of Dwyer Durack acting for the respondent organisation, and reasons for decision being delivered on the 19th day
of February 1997, it is this day, the 19th day of February 1997,
ordered that the application by the applicant herein for an order enjoining Dwyer Durack not to act for the respondent
organisation be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
(Applicant)
and
State School Teachers’ Union of WA (Inc), Brian Lindberg,
Peter Quinn and Chad Sexton-Finck
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
6 February 1997
Order.
This matter having come on before me on the 3rd day of
February 1997 for hearing of preliminary matters referred to
in Order (1) of my order of 21st January 1997, and I having
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heard Ms R Bannon on her own behalf as applicant and Mr C
P Shanahan (of Counsel), by leave, and with him Mr R
Castiglione (of Counsel), by leave, on behalf of the
abovenamed respondents on these preliminary matters only
and whereas Mr Alan Calhoun, an applicant herein had advised the Commission in writing that he wished to withdraw
his application and the abovenamed applicant having sought
leave to have the hearing and determination of these preliminary matters adjourned and I having determined for the
expeditious and just hearing of these matters to grant the adjournment, it is this day, the 6th day of February 1997, ordered
and directed as follows—
(1) THAT the application by the abovenamed Alan
Calhoun be and is hereby dismissed.
(2) THAT the hearing and determination of the preliminary matters herein be and are hereby adjourned to a
date to be fixed, such date being fixed by me to
10.00am Friday, the 14th day of February 1997.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
(Applicants)
and
State School Teachers’ Union of WA (Inc) and Brian
Lindberg
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
23 May 1997.
Reasons for Decision.
THE PRESIDENT: When this matter first came on for hearing, Mr C P Shanahan (of Counsel) sought leave with Mr R
Castiglione (of Counsel) to appear as Counsel for the respondent organisation under s.31(1)(c)(iii) and (iv) of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to as
“the Act”). That application was opposed. In the end, I gave
leave to Mr Shanahan to appear, as I did finally in this matter.
To determine whether Counsel should be given leave to appear is not an easy matter in applications under s.66 of the
Act. Often applicants are persons totally or very inexperienced
in proceedings in courts or tribunals, and organisations seek
to oppose them by Counsel. On the other hand, too, in s.66
matters, the determination of points of law of some complexity where the Commission would benefit from the assistance
of Counsel is often required. In this case, having regard to s.6,
s.26(1)(a) and s.26(1)(c) of the Act, I concluded that I should
give leave to Counsel to appear. The matter was clearly as the
application, the answer and a number of submissions revealed,
one in which a number of complex issues of law and fact have
fallen to be decided, or will be required to be decided. I therefore decided to give leave to Counsel to appear, influenced, in
part, too, by the view that any disadvantage occasioned to the
applicants by that decision could be counter-balanced by the
manner in which the proceedings are conducted by the Commission, having regard to that disadvantage, but without any
resultant unfairness either to the respondents.
The applicants, who appeared through Mr John Bartley, as
agent, sought on 21 January 1997 what could be called an
“injunction” preventing, as I understood it, further funding of
an action for defamation by Mr Chad Sexton-Finck, a member of the respondent organisation. That action has been brought
in the Supreme Court by Mr Sexton-Finck against the two
applicants to this matter, and also, as I understand what I was
informed, Mr Bartley.
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21 JANUARY 1997 DIRECTIONS
On 21 January 1997, when this matter came on for a directions hearing, I mentioned the necessity to amend allegations
contained in the application when matters of breach of the
rules were to be alleged, identifying the rule alleged to have
been breached. Difficulty with the proper identification of what
was alleged by way of breach of rule has been a continuous
problem throughout and has delayed the proper and expeditious disposition of these proceedings.
The application originally named Mr Brian Lindberg, the
General President of the respondent organisation, as a respondent. However, Mr Lindberg, at that time, had not been served
with the application.
On 21 January 1997, I made various orders and directions
which were the subject of a written order.
3 FEBRUARY 1997 MATTERS
The application came on for hearing on 3 February 1997.
(1) MS BANNON AS SOLE APPLICANT
Mr Alan Philip Calhoun was struck out as an applicant upon
his own written notification that he did not wish to proceed as
an applicant.
Mr Bartley had notified the Commission that he no longer
acted as agent. There was therefore only one applicant involved
in the proceedings. That was Ms Rosemarie Bannon. She appeared on her own behalf.
(2) PURPORTED AMENDED APPLICATION
A purported amended application had been served on Mr
Peter Quinn, the General Secretary of the respondent organisation.
(3) WAIVER OF OBJECTION ON THE GROUND OF
BIAS
On 3 February 1997, I mentioned to Ms Bannon and Mr
Shanahan in open court details of a past association which I
had had with the respondent organisation’s solicitors, both directly and indirectly, and invited the parties to consider whether
I ought to disqualify myself from hearing the application. Ms
Bannon acknowledged that she did not seek to have me disqualify myself. There was no application on behalf of the
respondent organisation that I should. Ms Bannon also said
that she understood that she had waived her right to further
raise objection in the proceedings on the same grounds. There
was an objection by Ms Bannon to Dwyer Durack continuing
to act as the respondent organisation’s solicitors. I gave Mr
Shanahan leave to appear as Counsel to hear and determine
that objection.
S.33(2) APPLICATIONS
There was also an application filed in relation to summonses
to witness, on behalf of the respondent organisation under
s.33(2) of the Act. This was not proceeded with because Ms
Bannon acknowledged that the summonses were null and void
(see page 37 of the transcript).
SUBMISSIONS—RIGHT OF DWYER DURACK TO
INSTRUCT
I heard substantial submissions on behalf of the parties on
the question of whether Dwyer Durack should be permitted to
act further for the respondent organisation, on the basis that
they had, it was said, originally acted for the applicant, Ms
Bannon. These matters were heard and determined on 3 and
14 February 1997. I issued reasons and dismissed Ms Bannon’s
application on 19 February 1997.
14 APRIL 1997
(1) APPEARANCES
On 14 April 1997, Mr Bartley appeared again as agent, this
time for both Ms Bannon and Mr Calhoun, by warrant. I gave
leave to Mr Shanahan and Mr Castiglione, both of Counsel, to
appear for the respondent organisation (see pages 140-141 of
the transcript). Mr Shanahan also sought leave and was given
leave to appear for Mr Peter Quinn, Mr Chad Sexton-Finck
and Mr Brian Lindberg. The leave given to Mr Castiglione to
appear was subject to his considering his position were he to
be called as a witness in the proceedings. Mr Bartley had indicated that he wished to call Mr Castiglione of Dwyer Durack
as a witness.
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Later in the proceedings Mr Shanahan had indicated that Mr
Castiglione did not appear with him as Counsel, but was instructing solicitor, but that was a change from the
announcement of appearances made to me on 14 April 1997.
(2) REJOINING MR CALHOUN AS APPLICANT
Mr Bartley applied for an order that Mr Calhoun again be
joined as an applicant in the proceedings. That application was
opposed by the respondents. Mr Calhoun, through Mr Bartley,
informed me that he would, if joined as an applicant, rely on
the grounds relied upon by Ms Bannon in her application and
upon the documents discovered by her in accordance with the
order for discovery in these proceedings. In the end, so that
the matter might be more expeditiously and finally determined,
given that the same subject matter applied to applications of
Ms Bannon and Mr Calhoun, and given that it would not be in
the interests of the parties if the matter had to be determined
by giving further time to a new application by Mr Calhoun
with further dates of hearing, I somewhat reluctantly allowed
Mr Calhoun to be rejoined as an applicant.
Mr Shanahan advised that his client would rely on the respondent organisation’s answer, which was filed herein, in
relation to the applications of both the applicants.
(3) OBJECTION TO MR BARTLEY ACTING AS AGENT
Mr Shanahan then raised an objection to Mr Bartley acting
as agent for the applicants. The gist of his submission was that
both Mr Bartley and Mr Castiglione attended the same Editorial Committee meeting of the respondent organisation, where
incidents occurred, out of which these proceedings are said to
arise. In other words, as I understood it, there were certain
incidents alleged to have occurred at that meeting out of which
an action for defamation by Mr Sexton-Finck against Ms
Bannon and Mr Calhoun, and, indeed, Mr Bartley, arose. As a
result, there were applications for legal assistance by Mr Sexton-Finck and the applicants to the respondent organisation.
Mr Bartley is a party to the same defamation proceedings,
as a defendant. It was submitted that there was an exceptional
situation which arose, because Mr Bartley, acting as advocate
on behalf of the parties in these proceedings and co-defendants in the defamation action, would be cross-examining
witnesses when he had an interest in the answers.
Accordingly, it was inappropriate that somebody who was
in that position act as advocate. In the course of his submissions, Mr Shanahan advised that Mr Castiglione did not appear
as junior Counsel. I have already adverted to this above.
In short, what was submitted by Mr Shanahan was that there
was a conflict between Mr Bartley’s duty as advocate and his
interest as a party in the defamation action in the Supreme
Court. This, as I understood the submission, would give rise
to a basic question as to the fairness of Mr Bartley acting as
advocate, which might be encompassed by what is contained
in s.26(1)(a) of the Act, which reads as follows—
“(1) In the exercise of its jurisdiction under this Act the
Commission —
(a) shall act according to equity, good conscience,
and the substantial merits of the case without
regard to technicalities or legal forms;”
Mr Bartley’s submission was that he did not seek to derive a
benefit from acting as agent in these proceedings, and that he
saw the submission as relevant to Mr Sexton-Finck’s position.
Mr Bartley also submitted that he was represented by his own
Counsel and a solicitor in the Supreme Court proceedings.
In the end, I decided that Mr Bartley ought to be permitted
to appear as agent, given the extent to which these proceedings had advanced, and subject to permitting further
submissions on behalf of the respondent(s) were Mr Bartley
to give evidence (see page 165 of the transcript). Further, he is
not counsel, but a lay agent. No authority was advanced in
support of these propositions.
(4) APPLICATION FOR AMENDMENTS TO APPLICATION
Next, Mr Bartley sought to amend the applicants’ application herein in terms of an amended application, or rather notice
of amended application, served on Mr Peter Quinn, General
Secretary of the respondent organisation, Mr Lindberg, Mr
Sexton-Finck and the respondent organisation.
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(5) MR QUINN AND MR SEXTON-FINCK NOT PARTIES
Mr Bartley then acknowledged that he did not wish to join
Mr Quinn and Mr Sexton-Finck as parties, but merely wished
to call them as witnesses (see pages 166-167 of the transcript).
He therefore invited me to strike them out as respondents, and
I did so. He maintained, however, that Mr Lindberg should
continue to be a respondent in the proceedings.
(6) MR LINDBERG’S POSITION
Mr Shanahan submitted that there was no allegation which
might result in an adverse finding against Mr Lindberg. Mr
Shanahan went on to submit that if allegations were to be made
against Mr Lindberg then they should be particularised (see
pages 173-174 of the transcript).
(7) S.110, S.66 AND S.27(1) OF THE ACT—SUBMISSIONS
Mr Shanahan also submitted that s.66 and s.110(1) of the
Act should be read one with the other. S.110(1) reads as follows—
“(1) Every dispute between an organization and any of
its members, or between an association and any organization represented therein, shall, subject to
section 66, be decided in the manner directed by the
rules of the organization, or, as the case may be, by
the rules of the association.”
It was submitted by Mr Shanahan that one could obtain relief under s.66 of the Act where a person, as I understand the
submission, believes that he or she could not resolve the dispute within the organisation.
The respondents, through Mr Shanahan, then attacked the
whole of the application and submitted that the application
should be dismissed under s.27(1) of the Act. The application
to dismiss was opposed by Mr Bartley.
I was not of opinion, having regard to the allegations made,
albeit unclearly, that I should, at that stage, dismiss the application, there being sufficient substance in it to render such a
dismissal not in accordance with s.27 or s.26 of the Act. Further, s.110(1) of the Act renders that section subject to s.66 of
the Act, and it was not demonstrated to me at that time, although it is open to the respondents to attempt to do so later
should they wish, that I should not enable these proceedings
to continue under s.66.
(8) PARTICULARS AND AMENDMENTS
On 14 April 1997, in the course of proceedings, I required
the applicants to put certain amendments in writing. Difficulties arose in this matter up until 18 April 1997 because new
matters and new breaches of rules were sought to be introduced and relied upon by the applicants. These matters and/or
allegations were not in the application or properly specified in
the application.
In the course of submissions, Mr Bartley referred in some
detail, however, to what the applicants’ case would be. He
referred to it in a great deal more detail in his opening statement, which I eventually permitted him to make.
A number of matters, which I had understood were matters
of complaint in the application, were not pursued ((eg) the
allegation that Ms Bannon had not been assisted by the respondent organisation with legal representation in a common
law claim for personal injury which she wished to take).
On 14 April 1997, Mr Shanahan submitted that unless the
respondents were aware of what precisely the applicants were
alleging, then the respondent, or respondents if Mr Lindberg
were to be included, were unable to ascertain the case alleged
against them.
I allowed various amendments to the application on 14 April
1997 (see page 222 of the transcript).
15 APRIL 1997—FURTHER PARTICULARS
(1) On 15 April 1997, following an order by the Commission that the respondents file and serve a request for further
and better particulars (see page 228 of the transcript), I heard
further submissions, including a submission by Counsel for
the respondents, that there be particulars of foreshadowed allegations of rule 30 provided to the respondents.
On that day, I found it necessary, because of the state of the
particulars of the application, to order the provision of further
particulars by the applicants.
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(2) FURTHER OBJECTION TO MR BARTLEY APPEARING AS AGENT
On that same day, Mr Shanahan renewed his objection to
Mr Bartley continuing to appear as agent. However, having
heard the parties, I did not uphold that objection, particularly
because Mr Bartley undertook that he would not give evidence
in the proceedings.
16 APRIL 1997
(1) WITNESS—MS MARY FRANKLYN
On 16 April 1997, Mr Bartley raised a question concerning
the non-attendance of a witness, Ms Mary Franklyn, whom it
was said had been served with a summons to witness and who
had gone overseas. That is a matter which I left open to the
parties to make further submissions in relation to this matter
should they choose so to do.
(2) INQUIRIES OF DWYER DURACK BY MR
BARTLEY
A further question was raised as to inquiries alleged to have
been made by Mr Bartley of a senior partner at Dwyer Durack,
Mr Alan Drake-Brockman (see page 255 of the transcript).
Mr Bartley reiterated that his clients did not wish me to disqualify myself from these proceedings (see page 257 of the
transcript). The question of whether Mr Bartley’s telephone
call to Mr Drake-Brockman and what should be done about it
was reserved by me for my consideration, and whether it was
necessary for me to deal with the matter further (see page 260
of the transcript), on 16 April 1997. I will hear further submissions from the parties as to what should be done about that
matter.
(3) ADJOURNMENT—FURTHER PARTICULARS
Mr Shanahan alleged that the particulars contained further
breaches of the rules and submitted that the respondents would
be disadvantaged if the matter proceeded further on the basis
of the particulars provided. Put shortly, various sets of particulars were complained about, and, in my opinion, those
particulars gave a confused picture necessitating my granting
a 24 hour adjournment on 16 April 1997.
(4) UNDERTAKING BY RESPONDENT ORGANISATION
On that date, the adjournment was not opposed by Mr Bartley
when an undertaking was given by the respondents that the
question of whether Mr Sexton-Finck should receive more
funding from the respondent organisation would not be dealt
with by the respondent organisation unless it became urgent
and only then after seven days notice was given to the applicants of the intention to deal with the same.
(5) CONSOLIDATED AMENDED APPLICATION
I also ordered the applicants to file and serve a consolidated
amended application.
18 APRIL 1997
(1) APPLICATION BY APPLICANTS FOR INTERIM
ORDERS
On 18 April 1997, Mr Bartley sought an “injunction” to prevent the respondents allocating any more funding to Mr
Sexton-Finck. He referred to Scott v Jess (1984) 3 FCR 263
and Brown v President, SSTUWA and Others 69 WAIG 1390.
I referred Mr Bartley and Mr Shanahan to Corse v Robinson
and CSA 77 WAIG 321 as the latest and most apposite authority pertaining to applications for interim orders.
For the respondents, it was submitted that the respondents’
position was that it had given an undertaking (see pages 309310 of the transcript) that it would not deal with a further
application by Mr Sexton-Finck for funding assistance in relation to the defamation action, without giving seven days
notice of its intention to do so to the applicants. Further, Mr
Shanahan announced that the respondents were proposing
putting in place an administrative instruction to enable the
applicants to re-apply for legal assistance and to require Mr
Sexton-Finck’s application to go through the same process. In
any event, it was submitted, because of the undertaking given,
that there was no detriment to the applicants. For that reason,
in particular, I decided that s.26(1)(a) of the Act did not require me to make an interim order, and I dismissed the
application. It was certainly not established, according to the
principles in Corse v Robinson and CSA (op cit), that such an
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order, having regard to what was submitted to me by Mr
Shanahan, should be made, the balance of convenience, in
particular, not lying with the applicants.
(2) OPENING
Mr Bartley, by my leave, then made a detailed opening statement setting out his principals’ case. That, in my opinion,
assisted a great deal in clarifying and particularising what his
principals’ case was. However, as late as 18 April 1997, in the
course of Mr Bartley making his opening statement, at least
one of the applicants, through Mr Bartley, was seeking to add
new allegations of breaches of rules (see pages 352-353 of the
transcript).
(3) WAIVER OF OBJECTION ON THE GROUND OF
BIAS
On 18 April 1997, I also raised the question of whether I
could or should continue to hear the matter, having regard to
the fact that Mr Quinn was, I was told, to be called to give
evidence for the applicants. I drew attention to observations
which I had made in Dornan and Others v Harken and Another 72 WAIG 1008 at 1027. However, through Mr Bartley,
the applicants expressly waived any right to submit to bias
(even if, as a matter of law, the President could disqualify
himself).
(4) FURTHER PARTICULARS FILED AND SERVED
After the hearing was adjourned on 18 April 1997, a further
version of particulars of the applicants’ application was filed
and served.
5 MAY 1997
(1) ALLEGED CONTEMPT
On 5 May 1997, when the hearing resumed, Mr Bartley raised
the question of contempt in relation to an article which appeared in an issue of “The Western Teacher” (see page 423 of
the transcript). Mr Shanahan undertook to obtain instructions
about this allegation. I will deal with that matter at a later date
after hearing submissions if it is pursued.
(2) PARTICULARS—OBJECTIONS
At the conclusion of Mr Bartley’s opening statement, Mr
Shanahan made submissions concerning the consolidated application with particulars which had been filed and served in
the interim.
I considered in detail the submissions made to me by both
sides. It is trite to say that in this Commission, as in other
jurisdictions, the respondent must be made aware of the nature of the case that that party is called upon to answer (see
Ridge v Baldwin [1964] AC 40 at 79, Ceylon University v
Fernando [1960] 1 WLR 223 at 232 and Etherton v Public
Service Board of NSW [1983] 3 NSWLR 297, for example).
Indeed, regulation 8 of the Industrial Relations Commission
Regulations 1985 (as amended) so recognises. The submission was that the particulars as drafted did not meet that
requirement and that natural justice was denied. By its answer
and counter proposal, therefore, the respondent organisation
sought that the application should be dismissed pursuant to
s.27 of the Act.
In relation to the allegations made as to the breach of rule
30, Mr Shanahan took me to the minutes of a Special Executive meeting of the Executive Committee of the respondent
organisation held on 5 May 1997. That document is exhibit
12, and it reads as follows—
“RESOLVED
That, given the Union in seeking to employ democratic
decision-making aims to satisfy the objects set out at section 6 in the Industrial Relations Act 1979 (WA),
specifically section 6(f), as they relate to employee organisations, the following administrative instructions are
adopted.
1. LEGAL ASSISTANCE FOR EMPLOYEES, OFFICERS, COMMITTEE MEMBERS AND OTHER
OFFICIALS.
The Union may grant legal assistance to its employees, officers, committee members and other officials
in dealing with matters which arise in the course of
their duties.
Applications for assistance shall take into account—
(a) availability of funds
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(b) prior attempts by the applicant to resolve the
matter for which assistance is sought, including, but not limited to, conciliation and
mediation, and
(c) legal action, including an estimation of success.
2. AFFECTED MEMBERS RIGHT TO BE HEARD
ON APPLICATIONS FOR LEGAL ASSISTANCE.
(a) When the Union receives an application for
legal assistance from a member or members
[applicant(s)] which application may fund legal action against another member or members
[affected member(s)] such affected member(s)
will be notified within fourteen (14) days.
(b) Any affected member(s) will have the right to
be heard by making written submission to the
decision-maker, which submissions must be
received by the Union within fourteen (14)
days of the mailing by the Union to the affected member(s) by registered mail the
notification to the affected member(s) referred
to at 2(a).
(c) The notification referred to at 2(a) and 2(b)
will be sent by the Union to the affected
member(s) last known addresses.
(d) Any decision made to grant legal assistance
to an applicant shall be determined in camera,
and take into account any written submissions
of affected member(s) received under 2(b).
(e) Where an affected member challenges the impartiality of the decision-maker specified by
the Rules of the Union to determine an application then, if the affected member(s) apply
in writing—which writing sets out the basis
of the challenge—to the Union within fourteen (14) days of the decision-maker’s
determination, the Executive shall—
(i) seek to agree an alternative decisionmaker with the affected member(s)
[alternative decision-maker];
(ii) the alternative decision-maker shall
make a decision determining the application within twenty eight (28) days of
their appointment in writing by the
Union, which determination will bind
both the Union, the applicant(s) and the
affected member(s);
(iii) the alternative decision-maker shall
determine their (sic) own procedure and
may be informed on such matters and
in such manner as they deem fit;
(iv) the alternative decision-maker shall
publish their (sic) determination in
writing within seven (7) days of making the determination to—
(a) the Executive;
(b) the affected member(s); and
(c) the applicant(s), and
(v) any costs of the alternative decisionmaker will be borne by the Union. Any
costs other than those of the alternative decision-maker such as the costs
of the applicant or affected members
will not be borne by the Union.
Whitney/Keely
CARRIED”
Mr Shanahan then informed the Commission that the applicants were invited by the respondents to apply to the respondent
organisation for the funding which they seek. Mr Shanahan
also submitted correctly that the applications by the applicants
for funding in relation to Mr Sexton-Finck’s matter had “fallen
away”. In relation to the matter of Mr Sexton-Finck’s funding
((ie) the $5000.00 already noted), the respondents made the
observation through Counsel that the Emergency Committee’s
deliberations and decisions were subject to the scrutiny of the
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Executive Committee and of the State Council. Thus, that
matter could be taken to the Executive Committee which would
be bound by the Administrative Instructions (see exhibit 12).
These submissions were, therefore, that if the only matters
between the parties were whether or not it was the Emergency
Committee rather than the Executive Committee which dealt
with Mr Sexton-Fink’s application (whether or not the processes and procedures of the Dispute Resolution Committee
and the Emergency Committee are in question), the Administrative Instructions offer a way, and the respondents invited
the applicants to utilise those instructions, to deal with the
remaining matters. This offer was rejected by the applicants
on the basis that they did not trust the respondent organisation
and some of the respondent organisation’s officers, in particular, as I understood it, what they called the “Lindberg faction”.
They therefore wished the matter to be determined by the
Commission, constituted by me.
Mr Shanahan submitted that the remedy provided by the
Administrative Instructions appeared to go beyond what might
be ordered by the President under s.66 of the Act. Inter alia,
there is provision in the Administrative Instructions for an alternative decision-maker to be appointed by agreement between
the parties.
I found it very difficult to properly deal with the application, given the existence of s.26(1)(a) and s.27(1)(m) of the
Act. However, I was not persuaded, having heard Mr Bartley’s
opening statement and read the particulars, that the matter can
be resolved by the parties using the Administrative Instructions mechanism so long after the events complained of. That
is not to say that, when I finally decide this application, the
existence of the Administrative Instructions and any use or
non-use of the remedies contained in it will not be relevant
considerations and/or weighty considerations. That is a matter
for me to decide after hearing submissions.
(3) DELETIONS APPLICATION
After hearing submissions on behalf of the parties, I deleted
various parts of the consolidated application.
This is not a court of pleading, but I undertook this exercise
to attempt to define what this application is directed to.
Paragraph 5 on page 1 of the consolidated application contains much which is argumentative and much which is, in fact,
evidence, but it clearly enough spells out what the breach of
rule 30(c)(i) is. There is also material contained in paragraph
5 which might be perceived to relate to the alleged breach of
rule 28 by the respondent organisation through Mr Lindberg.
The paragraph also contains allegations that the Emergency
Committee and the Dispute Resolution Committee did not act
bona fides. However, to sift through the paragraph and delete
the evidentiary and argumentative material would not assist at
this time. That is so, too, in other paragraphs of the particulars.
I will strike out the reference to rule 30(c)(ii) in paragraph 3
on page 1, because the matter could only be dealt with by the
Emergency Committee as a matter requiring immediate attention under rule 30(c)(i) as I understand it. If it were not, it was
dealt with ultra vires, as I understand the admission by the
respondents.
It follows that paragraph 6(ii) on page 2 of the consolidated
amended application filed on 21 April 1997 should be struck
out. Accordingly it was.
On reflection, having considered further the submissions
made to me, I will strike out parts of paragraph 7 on page 2. I
will strike out paragraph 7(a) on page 2 because any further
decision to fund Mr Sexton-Finck cannot be predicted to be a
breach of the rules, nor has it at all been demonstrated that the
rules enable me to order the respondents to recoup the funding
to Mr Sexton-Finck already approved. In any event, no rule is
cited in support of that remedy being applied. I will therefore
strike out paragraph 7(a) and (c), but not paragraph 7(b) which
might refer to a remedy which would follow from a legitimate
challenge to any decision not to fund the applicants. I therefore did not delete paragraph 7(b) as at present.
Paragraphs 8(d), (g) and (h) on page 3 seek remedies which
have not been demonstrated to be within power. That does not
mean that they might, upon substantial argument at some other
time, be demonstrated to be within power.
That Mr Sexton-Finck was an officer or not under rule 26
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may or may not be relevant as a matter of evidence, but would
not seem to me to be an adverse finding, and I strike out reference to it.
As to paragraphs 8 and 9 on page 3, these contain allegations of breaches of rule 12. Rule 12 prescribes offences with
which a member may be charged under the rules and lays down
procedures for dealing with those offences. The particulars
allege no breach of rule 12. Accordingly, I struck out paragraphs 8 and 9 on page 3.
For the same reasons, paragraphs 11, 12, 13, 14, 15, 16, 17,
18 and 19 on page 4 are struck out.
Paragraph 13 on page 5 I strike out as not relating to a matter demonstrated to relate to a competent order under s.66 of
the Act. A similar observation can be made about paragraph
14.
Paragraphs 19 and 20 on page 5 reveal no matter on their
face which relates to the rules of the respondent organisation
and were struck out.
Paragraph 21 on page 6 seems to be a particular of the allegation of mala fides, and not an allegation of breach, because
the Disputes Committee is a body which exists under the rules.
However, if it is to be regarded as a particular of the allegation
of mala fides, it should remain in the application for the time
being.
I will strike out that part of paragraphs 11 and 13(c) on page
6 which appears after the word “rule” in the second last line,
because it is not quite clear what that means and it is not particularised.
On page 6, paragraphs 16, 18 and 19 have not been demonstrated to be within any power. I therefore strike them out,
upon reflection.
Paragraphs 20, 22, 23, 25, 27 and 32 on page 6 were also
struck out as not having been demonstrated to be intra vires,
or because they were vague and/or lack particulars.
This is not a court of pleading. S.26(1)(a) of the Act requires
the Commission, inter alia, to act according to equity, good
conscience and the substantial merits of the case without regard to technicalities or legal forms. The jurisdiction also
envisages the laying of applications by lay persons, not the
least in s.66 matters where a jurisdiction to assist organisation
members exists.
I have drawn the attention of the parties to s.26(2) of the Act
also.
In my judgment, there is sufficient information now contained in the particulars to enable the respondents to be aware
what is the case which they have to answer. That is supplemented by the opening statement made by Mr Bartley.
If there are any further instructions required to be obtained,
they can be obtained before this matter is heard and determined.
Accordingly, I am not persuaded that a dismissal under s.27
of the Act is warranted.
ANSWER AND COUNTER PROPOSAL
I assume that the answer and counter proposal is not required to be amended.
JURISDICTION
As I understand it, it is not argued that this application is not
within jurisdiction, the applicants being or having been members of the respondent organisation, and the respondent
organisation being clearly an organisation as that is defined in
s.7 of the Act.
FURTHER MATTERS
I would add that Mr Bartley seems to have abandoned any
reference to any allegation of breach of custom in the granting
of assistance to Mr Sexton-Finck.
As a result of the reference to Mr Castiglione in paragraph
10.13—Dispute Resolution Committee on pages 4 and 5, Mr
Shanahan sought an adjournment, because, he informed me,
Messrs Dwyer Durack now had to cease to act because Mr
Castiglione, it was said, would be called to give evidence. Mr
Bartley did not oppose the application for adjournment, the
undertaking by the respondents to which I have referred above
remaining in place. The matter was accordingly adjourned so
that new solicitors could be instructed to act for the
respondents.
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MR LINDBERG’S STATUS
It is not at this stage certain what Mr Lindberg’s status in
these proceedings is (including whether he adopts the terms of
the respondent organisation’s answer and counter proposal,
and perhaps there will be further submissions in relation to
that in due course.
Order accordingly
Appearances: Mr J Bartley, as agent, on behalf of the applicants.
Mr C P Shanahan (of Counsel), by leave, on behalf of the
respondents.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
(Applicants)
and
State School Teachers’ Union of WA (Inc) and Brian
Lindberg
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
16 April 1997.
Order.
This matter having come on for hearing before me on the 16th
day of April 1997, and having heard Mr J Bartley on behalf of
the applicants and Mr C P Shanahan (of Counsel), by leave,
on behalf of the respondents, and having given such directions as are necessary or expedient for the expeditious and just
hearing and determination of this matter, it is this day, the
16th day of April 1997, ordered and directed as follows—
(1) THAT the applicants herein file and serve a consolidated amended application, including particulars, on
or before 4.30 pm on Thursday, the 17th day of April
1997.
(2) THAT the hearing and determination of the application herein be and is hereby adjourned to 10.00 am
on Friday, the 18th day of April 1997.
(3) THAT leave be and is hereby granted to the applicants herein to file and serve an application for orders
related to the granting of legal assistance to Chad
Sexton-Finck, provided that this is done before 10.00
am on Thursday, the 17th day of April 1997.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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seeking to be re-joined as a co-applicant, and Mr C P Shanahan
(of Counsel), by leave, on behalf of the abovenamed respondents, and I having determined that my reasons for decision
will issue at a future date, it is this day, the 15th day of April
1997, ordered and directed as follows—
(1) THAT Alan Philip Calhoun be and is hereby re-joined
as a co-applicant to these proceedings herein.
(2) THAT leave be and is hereby granted to Mr John
Bartley to appear as agent for the applicants herein.
(3) THAT leave be and is hereby granted to the applicants herein to amend the application in accordance
with the terms of the Amended Schedule filed herein
on the 28th day of January 1997, save and except
that—
(a) The reference to rule 12(a)(iii) in the proposed
amendments be and is hereby deleted.
(b) 10.5 of the proposed amendments be and is
hereby deleted.
(c) 10.6 of the proposed amendments be and is
hereby deleted.
(4) THAT the reference to rule 3 in the application filed
herein on the 16th day of December 1996 be and is
hereby deleted.
(5) THAT Chad Sexton-Finck and Peter Quinn, insofar
as they purport to be joined as respondents herein,
be and are hereby struck out as respondents to this
application.
(6) THAT the applicants herein do file on or before 9.30
am on the 16th day of April 1997 and serve upon the
respondents by facsimile on or before 9.00 am on
the 16th day of April 1997 answers to the application for further and better particulars filed and served
on the 15th day of April 1997.
(7) THAT the application by the respondents herein that
Mr John Bartley be not heard as agent for the applicants be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
(Applicants)
and
State School Teachers’ Union of WA (Inc) and Brian
Lindberg
(Respondents).

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
(Applicant)
and
State School Teachers’ Union of WA (Inc), Brian Lindberg,
Peter Quinn and Chad Sexton-Finck
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
15 April 1997.
Order.
This matter having come on for hearing before me on the 14th
and 15th days of April 1997, and I having heard Mr J Bartley
on behalf of the applicant and on behalf of Alan Philip Calhoun

No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
21 April 1997.
Order.
This matter having come on for hearing before me on the 18th
day of April 1997, and having heard Mr J Bartley on behalf of
the applicants and Mr C P Shanahan (of Counsel), by leave,
on behalf of the respondents, and the applicants herein having
made an application for interim orders, and whereas the Commission accepted an undertaking from the respondent
organisation through Counsel that no application by Mr Chad
Sexton-Finck for legal assistance in the proceedings involving the applicants and Mr Chad Sexton-Finck will be dealt
with by the respondent organisation without giving seven days
notice in writing that the respondent organisation proposes to
do so to the applicants herein and to the Registrar, and having
determined that my reasons for decision will issue at a future
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date, it is this day, the 21st day of April 1997, ordered and
directed as follows—
(1) THAT the application by the applicants herein for
interim orders be and is hereby dismissed.
(2) THAT the applicants herein do file and serve before
4.30 pm on Monday, the 21st day of April 1997 a
consolidated set of particulars and claim, including
the relief sought.
(3) THAT this matter be and is hereby adjourned for further hearing and determination to 10.00 am on
Monday, the 5th day of May 1997, Tuesday, the 6th
day of May 1997, Wednesday, the 7th day of May
1997, Thursday, the 8th day of May 1997 and Friday, the 9th day of May 1997.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
(Applicant)
and
State School Teachers’ Union of WA (Inc) and Brian
Lindberg
(Respondents).
No. 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
19 December 1997.
Reasons for Decision.
INTRODUCTION
THE PRESIDENT: This is an application by Ms Rosemarie
Bannon, the applicant, made under s.66 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to the Act).
It was not in issue in these proceedings that she was, at all
material times, a member of the SSTU, which is and was an
organisation as that is defined under s.7 of the Act.
There were originally two applicants, the second of whom
was Mr Alan Philip Calhoun, who withdrew from the proceedings for the first time on 6 February 1997. Later, he was,
on his own application, by order dated 15 April 1997, reinstated as an applicant. Subsequently, by notice in writing dated
21 July 1997, Mr Calhoun withdrew from the proceedings,
was struck out as a party on 7 October 1997 and is no longer
involved in these proceedings.
The applicants were originally represented by Mr John
Christopher Bartley, as agent, on 21 January 1997. Ms Bannon
then represented herself from 3 February 1997 until 14 April
1997, from which date Mr Bartley acted as her agent again.
Mr Bartley, having commenced again to act as agent for the
applicants, withdrew again as agent, giving written notice to
this effect to the Commission on 26 September 1997. Ms
Bannon than represented herself for the remainder of the proceedings.
In my Reasons for Decision in relation to other applications,
and to directions given, dated 23 May 1997 (Bannon and Another v SSTUWA and Another (unreported)), I have referred
in detail to some of the earlier history of this application. The
hearing and determination of the application was unduly delayed and protracted by the unsatisfactory state of the
particulars.
It will be seen that, following submissions, and in accordance with my Reasons for Decision of 23 May 1997, to which
I have referred above, upon the application of Counsel for the
respondent, I struck out a number of particulars of the application. Even then, the particulars were difficult to come to terms
with.
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Eventually the particulars were as filed in the consolidated
amended application of 21 April 1997, which was further
amended when I ordered that portions of it be struck out.
In the end, the rules which were alleged to have been breached
were rule 30(c)(i), rule 13 and rule 28(a)(i)(c).
What therefore remained, summarised, by way of allegations, were as follows—
(1) That the Emergency Committee of the SSTUWA had
acted ultra vires the rules, contrary to natural justice
and with bias in granting legal assistance to Mr Chad
Sexton-Finck to issue proceedings in defamation
against the applicant, Mr Bartley and Mr Calhoun. It
was also claimed that the Committee acted without
bona fides.
(2) It was also claimed that the President should find
that the SSTU and the other named respondents had
denied the applicant “natural justice and equity”, in
refusing to grant assistance, it would seem, to Ms
Bannon to defend.
(3) Tied to these allegations were allegations that Mr
Brian Lindberg improperly used his position as the
holder of the office of President for political gain
and/or improper motives and that there was a
misallocation of members’ funds in the granting of
legal assistance to Mr Sexton-Finck.
(4) There is a further allegation that the proceedings before the Dispute Resolution Committee, upon the
complaint of Mr Sexton-Finck conducted under rule
12 and rule 13, were flawed in that they denied Ms
Bannon natural justice, that the Committee acted with
mala fides against her at the direction of Mr Lindberg
because—
(a) Her written evidence to the Committee was
leaked in advance to Mr Sexton-Finck;
(b) Her evidence was not considered by the Committee;
(c) The Committee process was flawed in that the
proceedings were not taped;
(d) They did not arrive at a properly weighed and
considered opinion;
(e) That Mr Ian Cross and Mr Rede Moulton, who
wrote and advised the Committee that they
wanted to appear as witnesses, were ignored
and they were given no opportunity to appear;
(f) That Dwyer Durack had acted in a matter in
conflict with their duty as Solicitors.
(5) Ms Bannon sought the following relief—
(a) That the President declare the Committee’s
decision to suspend Ms Bannon for three
months null and void;
(b) That the Commission find that the Committee’s decision was flawed, harsh, oppressive
and tyrannical;
(c) That the Commission find that the President
acted with mala fides against Ms Bannon;
(d) That the Commission find that Ms Bannon was
denied natural justice by the Committee.
(6) That the respondents acted with mala fides in reconvening the Committee after the SSTU’s supreme
ruling body in June 1996 had taken a decision to close
the Committee for review.
(7) That the respondents, through Mr Lindberg, breached
rule 28, of which rule 28(c) reads as follows—
“(c) ensure, as far as possible, that the Rules of the
Union are performed and observed by officers and members of the Union;”
The following relief was sought—
(1) That the respondents grant equivalent funding of
$5,000.00 to the applicant.
(2) That the Commission find that the President breached
rule 28(a)(i)(c) by acting with mala fides to derive a
political advantage to protect Mr Sexton-Finck, a political colleague, and to denigrate and harm the
chances of a political opponent, Ms Bannon.
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The respondents herein were the State School Teachers’
Union of WA (Inc), (hereinafter called the SSTU) and the President, Mr Lindberg.
It is appropriate to note here that as to the allegations concerning lack of bona fides, the power given to a person by the
rules of an organisation must be exercised in good faith and
for the purposes for which it is given, and not for some ulterior or extraneous purpose (see Jess v Scott and Others 70
ALR 185 (FC-SC)).
By its answer and counter-proposal herein, the SSTU admitted that the Emergency Committee of the SSTU, on or about
26 November 1996, resolved to grant a member, Mr SextonFinck, $5,000.00 to initiate legal proceedings against Mr
Bartley, Ms Bannon and Mr Calhoun.
It is not, of course, correct to say that the breaches of rules
30(c)(i) and 28(a)(i)(c) were the only ones being pursued, because the allegations of lack of bone fides in the Dispute
Resolution Committee were clear allegations of breach of rules.
WITNESSES
A large number of witnesses were called on behalf of the
applicant. Only two relatively minor witnesses were called on
behalf of the respondents.
I observed all of the witnesses closely in the witness box
and have considered carefully the contents of their evidence.
The witnesses included Mr Brian Lindberg, the President of
the SSTU, Ms Sandra Bird, a women’s organiser for the SSTU
and the person responsible for the administrative support of
the Dispute Resolution Committee, Mr Peter John Quinn, the
General Secretary, Mr Lachlan John McKinnon, who chaired
the Dispute Resolution Committee which dealt with Dispute
D13, Mr David Anthony Kelly, a union organiser, Mr Michael
David Dodds, the applicant herself and Ms Vanessa Mary
Drake, a member of the Emergency Committee and the Executive Committee, Mr Ian Cross, a member of the
organisation, Mr Chad Thomas Sexton-Finck, a member of
the Editorial Committee, Mr Llewelyn Paul Huisman, another
member of the organisation.
I was persuaded that I could accept the evidence of Ms Bird,
Mr Lindberg, Mr McKinnon and Mr Kelly. Mr Quinn gave a
credible account of his dealings with Ms Bannon. Indeed, it is
fair to say that, where Ms Bannon’s evidence was in conflict
with that of other witnesses, I prefer the evidence of the other
witnesses.
BACKGROUND
It is necessary to turn to the background in fact of this matter. Mr Lindberg was, at all material times, the President of
the SSTU.
There were union elections towards the end of 1996. That is
elections for the filling of offices in the SSTU.
Mr Lindberg and his supporters appeared in the advertisements in the Western Teacher journal of October 1996 (exhibit
65), the journal of the SSTU, as the “Lindberg Unity Team”,
standing for election to office in the elections of that year,
1996.
There was an opposing group of candidates called “Classroom Teachers” standing for office, of which Ms Bannon, Mr
Cross, amongst others, were members. There were also others
to whom I refer hereinafter.
At or about this time, until his employment was terminated,
the editor of the Western Teacher was Mr Bartley. Ms Bannon’s
involvement in union politics was not major and she does not
seem to have been successful in being elected to office. She
appeared as number 13 on the Classroom Teachers’ ticket (see
exhibit 65).
Suffice it to say that members of the Lindberg Unity ticket
seemed to have been successful in the election, I was not told
how many were elected to the Executive Committee and other
offices, but there seem to have been a number. They included
an Executive member, Mr Robert O’Neill, and others. Mr Sexton-Finck was also a member of this group.
On 12 September 1996, there was a meeting of some members of the Classroom Teachers’ ticket group across the road
from the SSTU’s offices at the Carlton Hotel. They had met,
according to the evidence of Mr Cross, who stood on the Classroom Teachers ticket for election in 1996, to decide a ticket
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under the name of “Classroom Teachers”. Ms Bannon was
one of those present at the meeting. Mr Cross, who gave evidence, said that he was a political opponent of the Lindberg
Unity faction.
At or about the same time that the Classroom Teachers were
meeting, an Editorial Committee meeting occurred on 12 September 1996 at the SSTU offices. The Editorial Committee is
a committee which supervises the production and publication
of the Western Teacher. Persons who attended the meeting of
Classroom Teachers ticket candidates and supporters at the
Carlton Hotel found their way across to this meeting. Ms
Bannon went along to attend as an observer, as did a number
of persons who had attended the Classroom Teachers’ meeting at the Carlton Hotel. There were a number of members of
the Editorial Committee present, they being Mr Peter Quinn,
the General Secretary of the SSTU, Ms Julia Shugg, Mr Sexton-Finck, Mr Dodds and Mr Bartley, the Editor. There were
present as observers Mr Lindberg, Mr Robert Castiglione, a
Solicitor in the firm of Dwyer Durack, Mr Robert O’Neill, an
executive member of the SSTU. Also present were Mr Phillip
Burrows, Mr Dick Hatchett, Mr Rede Moulton, Mr Ian Cross,
Mr Paul Huisman, Mr Martin Coreneos and Ms Raylene
Jeakings, as well as Ms Bannon. All, with the exception of Mr
Hatchett, were members or supporters of the Classroom Teachers ticket. On the evidence of all of the persons present,
including the person acting as chairman, Mr Dodds, the meeting seems to have devolved into a state of uproar.
There were some allegations that there had been a substantial consumption of alcohol during the meeting at the Carlton
Hotel. Mr Dodds’ evidence was that Mr Bartley had been drinking. However, in any event, the meeting descended into a great
deal of uproar with Ms Bannon and Mr Bartley making “donkey noises”, at Mr Sexton-Finck and Mr Bartley referring to
him by derogatory names. There were allegations by Ms
Bannon for her part that Mr Sexton-Finck had assaulted her. It
is not necessary for me to make any findings about what occurred at that meeting, save and except to observe that the
parties are generally in agreement about the fact that there
was uproar and about the state of the meeting, and that Ms
Bannon admitted that she had uttered a donkey sound once at
Mr Sexton-Finck.
It is out of these events that the subsequent events, which
are the subject of these proceedings, emanated.
In the October 1996 issue of “The Western Teacher” there is
a letter to the Editor published on page 34 from Ms Bannon
(see exhibit 33) in which she alleged that the Editorial Committee members had been guilty of harassment, psychological
abuse and intimidatory behaviour.
THE WRIT
As a result of this and other alleged publications (I use that
word in the technical sense), Mr Sexton-Finck issued a Writ
out of the Supreme Court alleging defamation by Mr Calhoun,
Mr Bartley and Ms Bannon. This was issued on 28 September
1996 (No CIV 2345 of 1996) (exhibit 20).
By letter dated 21 October 1996 (exhibit 34) addressed to
Mr Sexton-Finck, Ms Bannon gave notice that she would issue a Writ in relation to the incidents which she alleged had
occurred on 12 September 1996. In the heading to that letter,
she referred to “alleged assault and threatening and intimidatory behaviour”. She forwarded copies of this letter to Mr
Lindberg, Mr Quinn, Ms Mary Franklyn, the chairperson of
the Editorial Committee, and Mr Dodds, the deputy chairperson, who had chaired the meeting of 12 September 1996 of
the Editorial Committee. There was no evidence that she has
thus far done so.
In the statement of claim to the Writ (exhibit 20), filed on 18
December 1996, Mr Sexton-Finck complained that the third
defendant, Ms Bannon, in October 1996 falsely and maliciously
wrote and caused to be printed and published on page 34 of
the publication known as “The Western Teacher”, of and concerning the plaintiff and of him in his office and occupation
various words under the heading “Violence in the Boardroom”.
I have already referred to some of the words used in that article, (supra).
THE COMMITTEES
Mr Lindberg, President of the SSTU, was, at the material
times, chairperson of the Executive Committee, the
Administrative Committee and the Emergency Committee.
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THE EXECUTIVE COMMITTEE
The Executive Committee is the standing committee of the
SSTU created by rule 25 of the SSTU’s rules determined by
election, it being a 17 member Committee. The Senior VicePresident at that time was Ms Whitney, and the Vice-President,
Mr Farrell, were ex-officio members of the Committee.
THE ADMINISTRATIVE COMMITTEE
The Administrative Committee is a four member Committee which assists the Executive Committee to conduct its
business and acts under Administrative Instructions (see exhibit 79 (BL1)).
The membership of that Committee includes the President,
the Senior Vice-President, the Vice-President and the General
Secretary.
At that time the Administrative Committee membership ((ie)
in November and December 1996) consisted of Mr Lindberg,
Ms Whitney, Mr Farrell and Mr Quinn. The Committee’s functions under the relevant Administrative Instructions include
attending all inward correspondence from Ministers and Executive Officers of the Education Department of Western
Australia (EDWA) and other correspondence from external
sources, as well as noting all opinions obtained and/or legal
visits attended.
Under rule 29(a)(i) the Executive Committee meets at least
four times each year and the Administrative Committee therefore directs matters to appropriate union Committees, one of
which is the Emergency Committee which exists pursuant to
rule 30(a) and has duties conferred on it according to rule
30(c)(i).
THE EMERGENCY COMMITTEE
The Executive Committee elects four members to the Emergency Committee who, with the President, comprise that
Committee (see rule 30(a)).
In November and December 1996, the Emergency Committee consisted of Mr Lindberg, the President, by virtue of rule
30(a), and four elected members, Ms Whitney, the Senior VicePresident, Mr Farrell, and executive members Mr O’Neill and
Ms Drake.
Mr Quinn attended the Emergency Committee meeting as a
non-voting member to provide “input” and keep the minutes.
THE EDITORIAL COMMITTEE
The Editorial Committee is established under rule 33(c) of
the rules and consists of the Editor, the General Secretary and
six financial members of the SSTU elected by State Council,
which is the supreme governing body of the SSTU. I have
already referred to the Editorial Committee meeting of 12
September 1996 which Mr Lindberg attended as an observer,
on his evidence, because members of the Editorial Committee
had expressed concerns to him that the Editor, Mr Bartley,
was not showing them everything which was intended to be
published in the Western Teacher. Mr Lindberg had also asked
Mr Castiglione, a Solicitor from Dwyer Durack, to be present
to check material proposed for publication in the next edition
of the Western Teacher to ensure that the SSTU was not held
responsible for any defamatory publications in the Western
Teacher, according to the evidence of Mr Lindberg.
ADMINISTRATIVE COMMITTEE MEETING—
5 NOVEMBER 1996
On 5 November 1996, there was an Administrative Committee meeting at which were present Ms Whitney, Mr Farrell
and Mr Quinn. Mr Lindberg was not present.
At this time allegations had been made by both Ms Bannon
and Mr Sexton-Finck arising out of the Editorial Committee
meeting of 12 September 1996. Ms Bannon had made complaints to the General Secretary and had been in contact with
Ms Sandy Bird, the SSTU’s staff member responsible to Mr
Quinn, the SSTU’s General Secretary, for the operation of the
dispute resolution process and also with responsibility in relation to matters involving women members.
At that meeting, the Committee resolved to invite Mr Bob
Pollard, an independent mediator, to assist Ms Bannon and
Mr Sexton-Finck to resolve their dispute. The Committee also
resolved to seek legal advice to clarify Ms Bannon’s membership. That was, of course, resolved by advice which clarified
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her membership status (see the letter, exhibit 79 (BL4), dated
21 November 1996 from Dwyer Durack).
ADMINISTRATIVE COMMITTEE MEETING—
19 NOVEMBER 1996
There was a meeting of the Administrative Committee on
19 November 1996 at which were present Mr Lindberg, Ms
Whitney and Mr Farrell. Mr Quinn was not present.
Before the meeting was a letter from Fiocco Hopkins Nash,
Solicitors, dated 18 November 1996 marked “urgent” concerning a request by Mr Sexton-Finck for legal assistance in relation
to alleged defamation by Mr Bartley, Ms Bannon and Mr
Calhoun arising out of the Editorial Committee meeting of 12
September 1996. It was resolved by the Administrative Committee to refer the matter to the Emergency Committee under
rule 30(c)(i) of the rules.
Mr Sexton-Finck was pressing for assistance, as his evidence
in the proceedings before me revealed. In some detail he alleged harassment and of vilification of him, at the time.
There is a reference in the minutes to a figure of $20,000.00
for funding. This entry was not able to be explained by Mr
Lindberg. Mr Quinn in evidence did say that the costs could
run to as much as $20,000.00 in the action, but it is not quite
clear whether or when he said this to members of the Committee, since he was not at the meeting. It is not clear to me how
the reference to $20,000.00, therefore, appears in the minutes.
It was said in evidence by Mr Lindberg that the Emergency
Committee was the only Committee of the SSTU which could
deal with the request by Mr Sexton-Finck for funding for legal assistance and the second Administrative Committee
meeting referred the matter to the Emergency Committee because of the urgent nature of that request for funding.
THE EMERGENCY COMMITTEE MEETING—
26 NOVEMBER 1996
The Emergency Committee met on 26 November 1996 to
consider the request for legal assistance by Mr Sexton-Finck
for funding the defamation proceedings, to which I have referred.
Mr Lindberg, Ms Whitney, Mr O’Neill and Ms Drake were
present and there was, of course, a quorum. Mr Quinn was
present as General Secretary.
The meeting, which would seem to have been a
teleconference, saw Mr Quinn raise a query regarding the legal opinion of Fiocco Hopkins Nash and as to whether the
word “office” should have been used to describe Mr SextonFinck’s position on the Editorial Committee, and whether he
was or was not an officer within the meaning of the Act. There
was, according to the evidence, something of a robust discussion.
However, it does not seem to be vital, or even relevant, that
Mr Sexton-Finck was an officer or not, as that word is defined
in s.7 of the Act.
In the end, the Committee resolved to approve his request
for assistance to a limit of $5,000.00, based on the opinion of
Fiocco Hopkins Nash, Solicitors, according to the evidence of
Mr Lindberg (Ms Whitney and Mr O’Neill were not called).
Ms Drake did not see the opinion of Fiocco Hopkins Nash,
but the fact that the request was made on an urgent basis and
involved allegations in relation to serious matters. The Emergency Committee was concerned, and determined to support
members, especially elected members seeking to participate
in union committees and perform their duties. These were
material factors in the reaching of the decision, on the evidence of Mr Lindberg.
APPLICATION FOR FUNDING BY MS BANNON
In or about December 1996, Ms Bannon had contacted Mr
Lindberg on a number of occasions demanding legal assistance because Mr Sexton-Finck had received $5,000.00 or a
grant to the limit of $5,000.00 to pursue a defamation action
against Mr Bartley, Mr Calhoun and herself.
She was told by Mr Lindberg to go through the formal process of application. She sent to him facsimiles on 2 December
and 3 December 1996 (exhibits 35 and 37). Mr Quinn and Mr
Lindberg discussed the matter and Mr Lindberg wrote to Ms
Bannon on 3 December 1996 (exhibit 36) advising her of her
rights and offering her a legal referral. A similar letter was
sent, according to Mr Lindberg’s evidence, to Mr Calhoun a

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

few days later. His secretary, Ms Cheryl Gay Baskerville, gave
evidence that the letter to Ms Bannon was posted on 4 December 1996. That evidence was not challenged. Mr Lindberg said
that Ms Bannon and Mr Calhoun were constantly asked to
follow the SSTU’s procedure and to come through their District Organisers as Mr Sexton-Finck had. There was no evidence
that this was done.
There was no evidence that Ms Bannon took up the offer of
a legal referral in relation to a dispute with Mr Sexton-Finck,
and there was no evidence that she obtained a legal opinion
which would support any application for funding to defend
the action. There is no evidence that she made a formal application for funding.
DISPUTE RESOLUTION COMMITTEE AND
THE DISPUTE RESOLUTION PROCESSES—
DISPUTE D13
In November 1995, the State Council resolved to review the
Dispute Resolution Process (see exhibit 24).
The Executive Committee then resolved to obtain legal advice as to how the resolution process could best be followed.
On 10 February 1996, the Executive Committee resolved to
clarify that process (see exhibit 79 (BL7)).
Advice was obtained from the SSTU’s solicitors, Dwyer
Durack, to the effect that the Dispute Resolution Process had
to continue under rule 12. The Dispute Resolution Committee, constituted under rule 13, did operate in 1996 and there
were two complaints (D11 and D12) by Ms Raylene Jeakings,
a member of the Classroom Teachers ticket, before it.
It is noteworthy that Administrative Instructions were
adopted by a special meeting of the Executive Committee on
5 May 1997 and these are contained in exhibit 12 and read as
follows—
“1. LEGAL ASSISTANCE FOR EMPLOYEES, OFFICERS, COMMITTEE MEMBERS AND OTHER
OFFICIALS.
The Union may grant legal assistance to its employees, officers, committee members and other officials
in dealing with matters which arise in the course of
their duties.
Applications for assistance shall take into account—
(a) availability of funds
(b) prior attempts by the applicant to resolve the
matter for which assistance is sought, including, but not limited to, conciliation and
mediation, and
(c) legal action, including an estimation of success.
2. AFFECTED MEMBERS RIGHT TO BE HEARD
ON APPLICATIONS FOR LEGAL ASSISTANCE.
(a) When the Union receives an application for
legal assistance from a member or members
[applicant(s)] which application may fund legal action against another member or members
[affected member(s)] such affected member(s)
will be notified within fourteen (14) days.
(b) Any affected member (s) will have the right
to be heard by making written submission to
the decision-maker, which submissions must
be received by the Union within fourteen (14)
days of the mailing by the Union to the affected member(s) by registered mail the
notification to the affected member(s) referred
to at 2(a).
(c) The notification referred to at 2(a) and 2(b)
will be sent by the Union to the affected
member(s) last known address(es).
(d) Any decision made to grant legal assistance
to an applicant shall be determined in camera,
and take into account any written
submission(s) of affected member(s) received
under 2(b).
(e) Where an affected member challenges the
impartiality of the decision-maker specified by
the Rules of the Union to determine an
application then, if the affected member(s)
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apply in writing—which writing sets out the
basis of the challenge—to the Union within
fourteen (14) days of the decision-maker’s determination, the Executive shall—
(i) seek to agree an alternative decisionmaker with the affected member(s)
[alternative decision-maker];
(ii) the alternative decision-maker shall
make a decision determining the application within twenty eight (28) days of
their appointment in writing by the
Union, which determination will bind
both the Union, the applicant(s) and the
affected member(s);
(iii) the alternative decision-maker shall
determine their own procedure and may
be informed on such matters and in
such manner as they deem fit;
(iv) the alternative decision-maker shall
publish their determination in writing
within seven (7) days of making the
determination to—
(a) the Executive;
(b) the affected member(s); and
(c) the applicant(s), and
(v) any costs of the alternative decisionmaker will be borne by the Union. Any
costs other than those of the alternative decision-maker such as the costs
of the applicant or affected members
will not be borne by the Union.”
The evidence of the President was that the dispute resolution process in relation to particular complaints is one from
which the President and other senior officers are separate, and
that this is the case, in order to maintain the independence and
impartiality of the Dispute Resolution Committee’s operations.
It was the applicant’s case that this was not so.
The Dispute Resolution Guidelines are set out in rule 13 and
I refer to those. The members of the Committee consisted of
Mr Lachlan McKinnon, Ms Sue Rodway and Mr Robert
Cavanough. Mr Dodds had been selected by the Returning
Officer as a member of the Dispute Resolution Committee,
but disqualified himself on the basis that the matter came before the Committee because Mr Sexton-Finck complained that
Ms Bannon acted contrary to rule 12 in that she had obstructed
a Committee, the Editorial Committee, which Mr Dodds had
chaired on 12 September 1996. I will refer to the allegations
(exhibit 57) in more detail hereinafter. (This complaint and
the proceedings which ensued were designated D13 by the
SSTU and the documents which relate to it appear collectively
in exhibit 70.)
Ms Bannon had written on 22 September 1996 to Mr Quinn
(see exhibit 22) complaining about Mr Sexton-Finck’s behaviour at the Editorial Committee meeting on 12 September 1996
and setting out her version of events in some detail. This was
acknowledged by Mr Quinn on 25 October 1996 by letter (exhibit 25). Ms Bannon had already been in contact with the
women’s adviser, Ms Bird regarding the Dispute Resolution
Process and this was noted by Mr Quinn in that letter. However, he did say—
“If you wish to lodge a complaint, please refer to the Dispute Resolution Committee material that has been
forwarded to you. Until the Union receives a formal complaint we are not able to deal with this matter.”
He advised her to direct any queries to Ms Bird.
On 10 November 1996 (see exhibit 28), Ms Bannon wrote
to Ms Bird stating inter alia—
“This is to formally advise you that I no longer want to be
contacted by yourself or others in relation to Chad Sexton-Finck and his allegations.
I am utterly astounded that you are devoting so much
energy and valuable union resources in continuing to entertain him, at the direction of others”.
The letter also suggested that copies of it be forwarded to
the Dispute Resolution Committee, Executive members and
Mr Bob Pollard, the mediator. This was in reply, it would seem,
to the letter of 25 October 1996 and to a letter from Mr Quinn
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to Ms Bannon (exhibit 26) dated 8 November 1996 inviting
Ms Bannon to advise Ms Bird if she would consider mediation or conciliation to resolve the matter to be conducted by
Mr Bob Pollard. Mr Pollard was described in evidence as an
independent reviewer for public sector standards for the EDWA
and an experienced mediator independent of the SSTU.
By letter dated 11 November 1996 Mr Quinn wrote to Ms
Bannon (exhibit 29) advising of the constitution of the Committee and the date of the hearing, namely 21 November 1996
at 5.00 pm on the 3rd floor of the SSTU building. In his letter
he advised that the Committee had requested that the members of the Editorial Committee and observers present at the
meeting present their version of events to the Dispute Resolution Committee. He also advised that both parties were entitled
to hear that evidence if they wished. He further advised Ms
Bannon that she was entitled to bring a support person to the
hearing, but that that person could not be a lawyer or a union
employee and could take no part in the proceedings. Again,
she was invited to contact Ms Bird if she had any queries. Mr
Sexton-Finck was also advised in similar terms.
On 12 November 1996 Mr Quinn wrote to Ms Bannon (see
exhibit 30) in response to her fax of 11 November 1996 advising her, inter alia, that the process which had to proceed unless
withdrawn or discontinued by the complainant must, as a matter of natural justice, include contact with the SSTU. Again,
he advised her that no complaint had been made by her and
that until a complaint was received, no action could be taken
by the SSTU. According to his advice, this was a formal complaint which had to be dealt with according to union procedures.
On 14 November 1996 (exhibit 31), Ms Bannon wrote to
Ms Bird and said, inter alia—
“I again refer you to my letter of 11 November 1996 regarding my request not to be further harassed with this
nonsense.
Obviously, I did not make myself clear enough. I do not
want to be involved in continuing office politics.”
This letter was a response to Mr Quinn’s letter of 12 November 1996, to which I have just referred.
Mr Cross and Mr Moulton had written to Mr Quinn, Mr
Moulton objected to Ms Rodway sitting on the Dispute Resolution Committee to hear D13 (see exhibit 45). Mr Cross wrote,
inter alia, querying whether the complaint could proceed, having regard to the existing Supreme Court proceedings for
defamation which were on foot, and legal advice was obtained
from Dwyer Durack to the effect that the Committee could
continue to deal with D13.
The advice of Dwyer Durack in relation to the proceedings
and Ms Bannon’s membership (D13) is contained in a letter
from Dwyer Durack of 21 November 1996 (exhibit 66). That
is in reply to a request for advice from Mr Quinn, on behalf of
the SSTU (exhibit 64).
On 21 November 1996, the Dispute Resolution Committee
met as scheduled. According to Ms Bird, Mr Cross had said
that he could not attend because of a migraine and Mr Cross
had said that he did not attend to give evidence because of
difficulties with the “sub judice concept”, if I can paraphrase.
The Committee, having had a preliminary meeting to discuss
the conduct of proceedings, dealt with the allegations by Mr
Sexton-Finck which were contained in exhibit 57, and, inter
alia, state—
“I assert that Ms Rosemary (sic) Bannon breached Rule
12a.iv. & 12a.vi. as in the Rules of The State School
Teachers’ Union of W.A. (Inc.) June 1996 which state—
12a. The following are offences with which a member may be charged under this rule—
iv. obstruct State Council, Executive, a
Branch or any other lawful committee of the Union in any way in the
performance of its functions
and
vi. aids or encourages any other member
in any breach of these rules.
I maintain that the duly elected Editorial
Committee is a “lawful committee of the
Union” and that Ms Bannon obstructed that
Committee in the following manner.”
Particulars then follow.
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Ms Bannon, the applicant, did not appear, nor did anyone on
her behalf.
When the Dispute Resolution Committee met, a number of
persons were present including, of course, the Committee and
Ms Bird, acting as Secretary of the Committee. Mr SextonFinck was present, accompanied by Mr O’Neill, who acted as
his “support person”.
A number of persons attended and gave evidence, Mr Dodds,
who was Chair of the Editorial Committee meeting on 12 September 1996, Ms Shugg, a member of the Editorial Committee
in attendance on that night, Mr Quinn, who left before the end
of the meeting, Mr Lindberg, who was an observer at that
meeting, Mr Huisman, who was an observer, and who gave
evidence on behalf of the applicant in these proceedings, and
Mr Hatchett, who was also an observer at the Editorial Committee meeting.
The report of the Committee, and the evidence of Mr
McKinnon, who was called by Ms Bannon (the report appears
as exhibit 56), reveals that the Committee found unanimously,
having heard the evidence, that—
“• the workings of the meeting were greatly disrupted
by the actions of persons present at the meeting;
• Mr Mike Dodds did all that could be asked of him in
the circumstances to control the meeting.
• Ms Rosemary (sic) Bannon was one of the persons
who contributed to the disruption of the meeting.
• Ms Bannon ignored the requests of the Chair to cease
her disruptive behaviours—namely making noises,
calling out, standing over members of the committee.”
The Committee noted that she was not the only person to
engage in inappropriate behaviour at the meeting, but that it
was against her that the allegations had been brought.
The Committee unanimously found her guilty of an offence
under rule 12(a)(iv) of the rules and suspended her membership of the SSTU for a period of three months, effective from
20 December 1996.
By letter dated 18 December 1996, Ms Bannon was advised
by Mr Quinn (exhibit 32)—
(1) Of the decision of the Dispute Resolution Committee to which I have referred; and
(2) That if she wished to dispute the finding, she could
appeal under rule 12(g) which provides—
“A member found guilty of a charge may appeal to a State Council from such finding or
from any penalty imposed.”
Ms Bannon did not appeal.
Ms Bannon alleged that her letter (exhibit 28) had been
“leaked” by the Committee to Mr Sexton-Finck in advance of
the Dispute Resolution Committee meeting. However, this was
denied on oath by Ms Bird, and since Ms Bannon had asked
that copies be distributed to a number of people, there is no
direct evidence and I would not be disposed to draw an inference on the balance of probabilities that it had been leaked in
advance by or on behalf of the Dispute Resolution Committee. The letter, in any event, was not marked “confidential”.
CONCLUSIONS
THE EMERGENCY COMMITTEE
I have given consideration to what occurred in relation to
the Emergency Committee decision to grant legal assistance
to a limit of $5,000.00 to Mr Sexton-Finck to pursue the Writ
for defamation against Mr Bartley, Mr Calhoun and Ms
Bannon.
The Emergency Committee is a committee constituted under rule 30. Rule 30(c)(i) reads as follows—
”(c) The Emergency Committee shall make decisions
on—
(i) matters requiring immediate attention between
Executive Meetings;”
It was not suggested by anyone that there was an imminent
Executive Committee meeting which could have dealt with
Mr Sexton-Finck’s application. There was certainly some urgency because Mr Sexton-Finck was pressing for legal
assistance, as was corroborated by him in evidence. The
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decision which the Committee made to grant assistance limited to $5,000.00, which was within its powers (see rule 30(d)).
It matters not that the Administrative Committee referred the
matter, if the matter was one which the Emergency Committee was competent to deal with, which it was.
The Executive Committee, as I have said, is required under
rule 29 to meet, at least quarterly. I am satisfied that this was a
matter requiring immediate attention such as to be within the
competence of the Emergency Committee under the rules.
The duty of the Committee was to act with bona fides under
the rules, and to make a fair decision. The Emergency Committee was also bound, of course, to comply with the rules of
the SSTU. The Emergency Committee had before it an application for legal assistance by a person referred by the
appropriate union representative in accordance with the prescribed procedures of the SSTU. The assistance was voted for
unanimously.
There was an opinion from solicitors which indicated that
there were, on the material available, reasonable prospects of
success. There was no dilution of the opinion, merely because
the solicitor indicated that the opinion was subject to what
might emerge later from the defence when the defence was
filed. As Mr Shanahan (of Counsel), on behalf of the respondents has submitted, that would be a normal prudent way in
which to express an opinion. That is particularly so in defamation proceedings where it might be said that pleadings are more
significant than in many other types of action.
The letter (exhibit 49 page 8) of 18 November 1996, written
by Fiocco Hopkins Nash, and circulated to the Emergency
Committee members refers to Mr Sexton-Finck as a person
under attack while holding office. The advice also contains
this passage—
“Given the nature of the statements and allegations made,
it is likely the Defendant’s (sic) would receive advice to
seek to settle the matter and it may well, in those circumstances, that the action would be brought to an early
conclusion.(sic) Were the matter not concluded at mediation and is therefore required to proceed to trial, then, in
the event (the action) was successful, it is likely significant damages would be awarded together with orders for
costs.”
That gave a firm opinion as to prospects of success in the
matter, were assistance granted.
There was an important consideration for the Emergency
Committee as to whether it was reasonable to grant assistance
to one member in an action against another member. However, there was uncontroverted evidence that this had occurred
from time to time, although not with frequency in the past. In
any event, Ms Bannon was given a referral to seek legal advice, albeit that there was some delay in this, and that was
never taken up by her, or at least there was no evidence that it
was used.
Certainly, it is fair to say that there was no application by
Ms Bannon, supported by an opinion made and referred to the
Emergency Committee, even an informal one, that there were
reasonable prospects of defending the action. Next, the proceedings in the Emergency Committee were challenged as
flawed as Ms Drake had not seen the opinion. I do not think
that that is a valid approach, although it might be in proceedings in a more formal body such as a tribunal or even a domestic
tribunal.
I make it clear that the Emergency Committee, in granting
legal assistance, was not required to afford natural justice. It
was dealing, as a committee, and not as a domestic tribunal,
with an application that funding be approved for legal assistance. That was one of its purposes under the rules. It is not and
was not a domestic tribunal.
The Committee was required to act in accordance with the
rules, to do so bona fide, reasonably. The fact that the meeting
might have taken 13 minutes is quite irrelevant. There is no
evidence before me, even if it were material, that this caused
any disadvantage to Mr Sexton-Finck or was any breach of
duty on the part of the Committee. The fact that the meeting
might have taken 13 minutes is irrelevant to my determination
of the nature of the discharge of the Emergency Committee’s
duty. There was obvious and robust discussion at the meeting.
The opinion of Fiocco Hopkins Nash was circulated some time
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before the meeting, which was held, it would seem, by
teleconference. In fairness, however, consideration should have
been given to the fact that the defamation proceedings involved
a member suing a member.
Any reference to what was occurring in the Dispute Resolution Committee has not been demonstrated to me to be at all
relevant. Mr Quinn’s assertion that Mr Sexton-Finck was not
an officer, within the meaning of the Act, does not detract from
the reasonableness or bona fides of the decision.
A major attack on the Emergency Committee’s decision was
that it was made without bona fides because Mr Sexton-Finck
was a member of the Lindberg Unity ticket, and that Ms Bannon
was a political opponent of Mr Lindberg because Ms Bannon
was a part of the Classroom Teachers ticket, standing for office in the SSTU’s 1996 elections. In fact, she was number 13
on the Classroom Teachers ticket (see exhibit 65).
There is no doubt, on her submissions and from her evidence, and in the large number of gratuitous comments made
by her, that Ms Bannon saw this as a fact and a major motivating factor for what she was complaining about.
Mr Lindberg gave evidence that he did not consider that Ms
Bannon was a political opponent.
It was clearly a reason for his voting to grant legal assistance to Mr Sexton-Finck that he thought that a member of a
committee was entitled to some protection in the discharge of
his or her duties. Insofar as that is a matter which I sought to
consider, it is not evidence of lack of bona fides.
He gave evidence, too, of advising Mr Sexton-Finck not to
make contact with him about the matter. There was no direct
evidence that the decision was made because Ms Bannon was
an opponent or was perceived to be an opponent. Mr Lindberg
was not the only member of the Committee and the decision
to grant assistance was unanimous and within power in that it
was limited to $5,000.00. There was no direct evidence that
Mr Lindberg influenced the other members of the Committee
to vote as they did, or that the decision was improper. There
was no direct evidence that the decision represented a “ticket
vote” against Ms Bannon or for Mr Sexton-Finck. Ms Drake’s
evidence corroborates this view of the proceedings and of the
decision reached by the Emergency Committee in relation to
Mr Sexton-Finck’s application for legal assistance. Further,
the decision reached was one to grant assistance up to an
amount of $5,000.00 and not in the sum of $5,000.00.
How the decision was reached is further described in the
evidence of Ms Drake, which I accept. She said in evidence
that Mr Lindberg was not forceful during the discussion about
Mr Sexton-Finck’s application. She said that no other member influenced her or persuaded her, by that person’s eloquence,
(and she said this in evidence-in-chief, led by Ms Bannon),
and that the meeting was a businesslike, precise, well run
meeting. There was, to her recollection, no mention of the
situation of Ms Bannon, Mr Calhoun or Mr Bartley. She was
unable to recall whether Fiocco Hopkins Nash’s opinion was
discussed. In any event, it had been circulated. There was no
evidence that Ms Drake was not satisfied or had reached the
view she had about what should be the fate of the application,
as a member of the Emergency Committee, for reasons which
might be in any way criticisable, on the evidence before me.
Further, the vote was not for unlimited legal assistance, as I
have said. It was supported by a legal opinion, limited to
$5,000.00, irrespective of what the Administrative Committee did or did not decide.
There was a suggestion by Ms Bannon that this vote was
directed to destabilising and causing serious irreparable harm
(see paragraph 5 sentences 15 and 16, page 2 of the Particulars). That is not what I infer from the evidence, and the direct
evidence, if I accept it, which I do, is to the contrary. There is
no right in a member of an organisation for legal assistance or
to any amount of legal assistance.
In Singh v FMWU 73 WAIG 2674 I dealt with a similar
matter.
Applications for legal assistance are made in the manner in
which the applicant was advised (see the letter dated 19 August 1996 (exhibit 39) from Mr Quinn to Ms Bannon). In that
letter, Mr Quinn advised that once the “union” received a legal opinion from Dwyer Durack that required a “financial
outlay”, the opinion went to the Administrative Committee.
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The Committee then considers each case on its merits and that
includes the overall costs and the likelihood of success. Mr
Sexton-Finck went through that process. Ms Bannon did not.
Mr Bartley, as agent for Ms Bannon (TR 259) did concede,
as was submitted to me, that Ms Bannon had declined the free
referral which must occur before one can apply for legal assistance. I have already referred to Mr Lindberg writing to her
on 3 December 1996 offering such a free referral (exhibit 36).
There was then an unusual referral of Ms Bannon, as Mr Quinn
described in evidence, on 18 December 1996 (see exhibit 40).
It was unusual, as I understood it, because the referral was to
a firm of solicitors other than the SSTU’s own solicitors, to
whom its members were referred under the SSTU legal scheme
for members, “Unicover”.
The firm of solicitors was to be either Hammond Worthington
Prevost or D G Price & Co. That Ms Bannon was not referred
to Fordhams, the solicitors to which she wished to be referred,
was not evidence of unfairness or mala fides. Persons funded
by an organisation such as the SSTU are often funded on the
basis that they are referred to the union’s solicitors or a substitute approved by the union. This was obviously what happened
here.
Ms Bannon was, in fact, treated no differently, as far as the
referral was pursued by her, to the manner in which Mr Sexton-Finck was treated, although there was some delay in the
processes of referral Some of the delay, at least, was attributable to the fact that she required different solicitors and a
decision had to be made in relation to that. In the end, she
declined to accept that referral, or did not act on it or pursue it.
Ms Bannon has still not made an application for legal assistance, which she could, under the new procedures, which make
provision for the union and an applicant for legal assistance to
reach agreement as to the use of an alternative decision maker
whom both parties perceive to be impartial. Accordingly, what
happened in relation to her application is not evidence of any
lack of bona fides on the part of the Emergency Committee.
There was no evidence that the Committee misappropriated
funds as alleged, or acted ultra vires in making the grant of
assistance to Mr Sexton-Finck.
As to the allegation of the Committee acting against Ms
Bannon at the behest of, or under the influence of Mr Lindberg,
that is not made out for the reasons that I have stated.
Further, I have dealt in more detail with the allegation of Mr
Lindberg’s political influence over committees of the SSTU,
as alleged, separately in these reasons. It has not been established by the applicant that, and, indeed, I find that the
Emergency Committee did not act improperly, unreasonably,
ultra vires or without bona fides in allocating these funds, nor
did it misuse or misappropriate any funds in so doing.
THE DISPUTE RESOLUTION COMMITTEE
SUSPENSION OF OPERATION
It was submitted that the Dispute Resolution Committee was
used as it were to suppress Ms Bannon because the Committee was suspended and was reactivated solely to deal with Mr
Sexton-Finck’s complaint against Ms Bannon. As I understood
it, the inference I was invited to draw was an inference that
there was a lack of bona fides in the Dispute Resolution Committee in that it was revived and used for an improper purpose,
when it dealt with D13.
By rule 13 there is constituted a Dispute Resolution Committee consisting of three members to consider charges made
under rule 12, or any dispute a member or members may have
concerning the application or interpretation of any rule, or the
registration of any proposed rule (under the same rule).
What occurred in this case is that Mr Sexton-Finck, as a
member, alleged that another member, Ms Bannon, had committed a breach of the rules and charged her with it (see rule
12(a)(iv) and rule 12(b)). It was a complaint which could only
be heard by the Dispute Resolution Committee under the rules.
In November and December 1995, there were resolutions of
the State Council and Executive Committee which brought
the Dispute Resolution Process, and thus the operation of the
Dispute Resolution Committee constituted under rule 13 into
question. Eventually, legal advice was sought and received by
the President in relation to dispute resolution (see exhibit 7).
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Further legal advice was sought and received from the union’s
solicitors (see exhibit 60) to the effect that the Dispute Resolution Committee should continue to operate. In fact, it did.
Ms Bird gave evidence that the process of dispute resolution by the Dispute Resolution Committee continued
throughout 1996. In particular, Disputes D11 and 12 involving a candidate from the Classroom Teachers ticket, Ms
Jeakings, were put before it (see exhibit 61). Ms Bird gave
evidence that she was not aware of any dispute not dealt with
under the rules. There was certainly no evidence to that effect
and the SSTU had been advised that the only lawful and valid
manner in which a charge of a breach of the rules could be
dealt with would be under rule 12 and by the Dispute Resolution Committee.
The advice was that the Dispute Resolution Committee could
not be validly suspended and that is, of course, obviously the
case. Indeed the evidence was, as I have said, that it was used
in relation to Disputes D11, 12 and 13.
I have to observe that it is quite clear that there would have
been a breach of the rules were the charges brought by Mr
Sexton-Finck against Ms Bannon not brought before the Dispute Resolution Committee, as the only legitimate method of
alternate resolution under the rules. In other words, it is not a
question as to whether the Dispute Resolution Committee was
revived or not. It patently is not. Having been said to be required to operate, by the advice of the solicitors for the SSTU,
Dwyer Durack, and, in any event, being required to exist and
operate under the rules, the Dispute Resolution Committee,
on the evidence of Ms Bird, dealt with every dispute with which
it was competent to deal in 1996. The fact was that there would
be a breach of the rules if a matter such as that referred by Mr
Sexton-Finck was not, when he requested it, dealt with by the
Dispute Resolution Committee. The period during which the
Dispute Resolution Committee was “suspended”, therefore,
is not one which goes at all to the question of bona fides or
lack thereof. There is no evidence that the “suspension” of the
Dispute Resolution Committee related in any way to D13 or
Ms Bannon. The evidence is all that the “suspension” emanated from a State Council resolution, the effects of which
were remedied on legal advice long before D13 came into being.
THE HEARING—NATURAL JUSTICE
I now turn to the question of bias and denial of natural justice raised by the applicant and some other flaws alleged by
her to have occurred in the hearing and determination of the
charge by Mr Sexton-Finck against Ms Bannon.
The Dispute Resolution Committee is and was a domestic
tribunal hearing a complaint made by one member against
another, proof of which would lead to penalties as prescribed
by rule 12(h), including suspension for a period up to a limit
of 12 months. Rule 12(h) reads as follows—
“If the Dispute Resolution Committee finds any member
guilty of an offence under this rule, it may—
(i) impose no penalty;
(ii) reprimand such member;
(iii) fine such member a sum not exceeding the sum
of one year’s subscription for that member;
(iv) suspend such member for a period not exceeding 12 months or
(v) expel such member.”
That power, including the discretion in the length of the disqualification, is in the nature of a penalty and must be exercised
according to the rules of natural justice (see Hathaway v
WALEDFCU and Others 76 WAIG 2508 at 2510 and see Lynch
v McLachlan and Others [1962] 3 FLR 59 at 60-61 (CIC), and
Wishart v ABLF [1960] 2 FLR 298 (CIC).
The Dispute Resolution Committee was required to afford
Mr Sexton-Finck and Ms Bannon natural justice. That was
because they were in effect two parties before it, one a “complainant” and one a “defendant”. Mr Sexton-Finck was making
accusations and laying a charge against Ms Bannon which she
had to be given a reasonable opportunity to defend.
There are three fundamental requirements in affording natural justice for a domestic tribunal (see Hathaway v
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WALEDFCU and Others (op cit) at page 2510 and see also
the cases cited therein). The requirements are these—
(1) The “accused” should know the nature of the charges
against him or her.
(2) The “accused” must be given a reasonable opportunity to state her/his case.
(3) The tribunal is required to act in good faith and without bias.
It was not alleged, nor could it be, that insufficient notice of
the “charge” against her was given to Ms Bannon because
sufficient notice was.
It was not alleged that the proceedings on 21 November 1996
in the Dispute Resolution Committee were carried out contrary to rule 12(c) to 12(f), (inclusive), of the rules of the SSTU.
The tribunal gave proper and reasonable notice of the date
of the hearing. Both Mr Sexton-Finck and the applicant were
given the opportunity to be present, and to be each accompanied by a supporting person. A number of relevant witnesses
were invited to be present. A substantial number attended and
gave evidence. It is, however, very significant that Ms Bannon
had already sent before the hearing full written details of her
case (see exhibit 28). She made it abundantly clear in correspondence to Mr Quinn before the hearing that she did not
want to be contacted about the matter again before the hearing, and this was shortly after she was offered the opportunity
to have the matter mediated by an independent mediator, Mr
Bob Pollard. Ms Bannon is correctly taken to have declined
that step. She made it abundantly clear, by that letter, that she
did not want to avail herself of the opportunity to be heard, or
to participate in the proceedings in the Dispute Resolution
Committee.
There was no question raised in these proceedings that Mr
Trevor Lloyd, the SSTU’s Returning Officer, did not correctly
draw the names of those who should sit on the Committee and
the applicant did not, before me, challenge the process.
Mr Dodds, who was a witness of the events of 12 September 1996, and, indeed, chaired the Editorial Committee of that
date, correctly disqualified himself from the Dispute Resolution Committee. Objections raised by Mr Moulton and Mr
Cross were dealt with on legal advice, and it would seem to
me (and it was not seriously argued otherwise) that the advice
dealt with the matter correctly.
The applicant complained that the Committee leaked Ms
Bannon’s written evidence and submissions to Mr SextonFinck in advance. There was no evidence that any member
did. Ms Bird denied that any “leak” emanated from the “union
office”. Indeed, Ms Bannon’s letter, bore on it a notation which
suggested the forwarding of copies of it to the Executive Committee and to Mr Pollard, amongst others (exhibit 28); and if it
was “leaked”, I cannot find, on the balance of probabilities,
who was responsible.
In any event, I accept Ms Bird’s evidence, having had the
advantage of seeing her in the witness box.
Further, there is something to be said for the proposition
that Mr Sexton-Finck should have had as much notice of the
applicant’s case as the applicant was given of his, and if he did
have knowledge of her case in advance, she had, as she was
entitled to, knowledge of his.
Ms Bannon was also clearly advised in advance of the procedure which would be followed at the meeting of the Dispute
Resolution Committee.
On the evidence of Mr Quinn, Ms Bird and the documents
contained in exhibit 70, as well as that of Mr McKinnon, there
was a substantial and meticulous effort put in to ensure that
the proceedings were conducted properly and fairly. Mr
Lindberg was present because he was a witness of what had
occurred, just as a number of other people were witnesses, as
will be seen from the persons to whom I refer above who were
called as witnesses.
Exhibit 28 was the letter from Ms Bannon to Ms Bird and
was an unequivocal assertion by the applicant to the SSTU
that she no longer wished to be contacted in relation to Mr
Sexton-Finck’s allegation (letter dated 10 November 1996).
That letter also contained some somewhat explicit denunciation of Mr Sexton-Finck. Although marked “without prejudice”
the letter was not marked “confidential”, and, as I have said,
bore a notation suggesting that copies be sent to the Dispute
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Resolution Committee, Mr Pollard and executive members.
Ms Bannon did not attend the hearing, although she was
given ample opportunity to do so. Mr Cross did not attend the
hearing. He had expressed doubts about the hearing being able
to proceed because of the operation of what is popularly referred to as the “sub judice”, but knew that the hearing was
subject to further legal advice. He gave evidence that he did
not contact Ms Bird on the day of the hearing to ascertain
what the outcome of the seeking of legal advice was. Ms Bird
said that Mr Cross indicated by telephone to her that he had a
migraine and would not attend. That was, on his own evidence,
a decision which he made on the afternoon of 21 November
1996 before the meeting of the Dispute Resolution Committee. He was not prevented from being heard as a witness by
the Dispute Resolution Committee or anyone acting for it.
What is significant is that the applicant did not attempt to
appear to defend the charges, to support her case or to appear
and/or call witnesses on her own behalf, which I assume she
would have been permitted to do. If she had, she could have
called Mr Cross. Mr Moulton’s objection to Ms Rodway sitting was, as the legal advice of the solicitors involved revealed,
not relevant to the question of bias or not of the Committee.
It was submitted that the penalty was too severe, but that
allegation was not a particular of the allegations before me,
and I am not certain, in any event, that it is a matter which I
might correct. In any event, no substantial submissions were
made which would persuade me that the penalty was unreasonable.
Again, it was implicit in the opportunity offered to Ms
Bannon to present her case, that she had a reasonable opportunity to be heard on penalty, if the charge was proven.
The procedure adopted at the hearing by the Committee and
referred to in exhibit 70 including, in particular, the report of
the Committee’s proceedings by Mr McKinnon, the evidence
of Ms Bird, Mr McKinnon and Mr Quinn, was very fair.
The fact that Mr Sexton-Finck was allowed to ask questions
of witnesses who gave evidence was not at all indicative of
any unfairness to Ms Bannon, and if he had not been permitted to ask questions, might have been indicative of some
unfairness to Mr Sexton-Finck, who, after all, was a party to
the proceedings.
The application alleges that Ms Bannon had “under duress”
attempted to defend herself in writing.
In fact, as I understand the facts, she forwarded correspondence on her own behalf and was given every opportunity to
attend to defend herself. There was no evidence at all of any
such duress. She was given more than reasonable opportunity
to present her case and it was an opportunity of which she
took no advantage.
There was no unfairness or denial of natural justice in the
procedure established to my satisfaction on the evidence.
I would also add that Ms Bannon did not pursue a complaint
against Mr Sexton-Finck under rule 12 and 13. She could have
done so, had she filed a complaint in proper form, as she was
advised to do by Mr Quinn and which she elected not to do,
electing to pursue her complaint through the police. Her letter
(exhibit 22) was not a complaint, and she was told that it was
not a proper complaint. Mr Sexton-Finck’s complaint was,
however, in the proper form.
LACK OF BONA FIDES
I now turn to the allegation of lack of bona fides on the part
of the Dispute Resolution Committee. There was direct evidence from Mr Lindberg that the senior officers and executives
take no part and have nothing to do with the Dispute Resolution Committee. The rules forbid an Executive Committee
member sitting on the Dispute Resolution Committee. No
Executive Committee member did on this occasion.
This, too, was a different case from that where a domestic
tribunal is the complainant in substance, as well as principle.
This was a charge by one member against another, brought
under the prescribed mechanisms of the SSTU through its rules.
There was no suggestion that the three members were not
properly selected by Mr Trevor Lloyd, the Returning Officer,
by lot from a list of 12 financial members, the names of whom
had been determined by ballot at the last meeting of State
Council in each year (see rule 13(b) and (c)).
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There was no member of the Executive sitting on the Dispute Resolution Committee something forbidden by rule 13(d).
Mr Lindberg gave evidence, as did others who were invited
to do so, who were present at the meeting at the Editorial Committee. Mr O’Neill, who was Mr Sexton-Finck’s support
person, was a member of the Executive and a member, with
Mr Sexton-Finck, of the Lindberg Unity ticket of the election.
However, I see nothing irregular in that. Mr Sexton-Finck was,
of course, entitled to have a support person present, as was Ms
Bannon had she elected to appear to defend the allegations
against her. There was a major allegation that Ms Bannon was
“denied her natural justice” and that all members of the Dispute Resolution Committee acted with mala fides against her
at the direction of the SSTU’s President and Chief Executive
Officer, Mr Lindberg. There was no direct evidence that this
was the case.
Further, the validity of proceedings before a domestic tribunal, such as the Dispute Resolution Committee exercising
quasi-judicial functions under the authority of rules which rest
on a consensual basis, is not to be measured in all respects by
the strict criteria which apply to a court proper or to a statutory tribunal. In particular, a member of a domestic tribunal
(such as the Dispute Resolution Committee), in this case, will
not be disqualified for suspected as opposed to actual bias and,
this is so, even if there is no rule of the SSTU which expressly
or by implication, provides so (see Maloney v NSW National
Coursing Association Ltd [1978] 1 NSWLR 161 (CA) and
also AWU and Others v Bowen and Others [No 2] [1948] 77
CLR 601 at 628, 630 and 631 (HC) per Dixon J).
In this case, there is no direct evidence of bias, and no convincing evidence of perceived bias (see Coal Miners’ Industrial
Union of Workers of WA v Western Collieries Ltd 75 WAIG
2492 at 2493-2494 (FB) and the cases cited therein, particularly Livesey v NSW Bar Association [1983] 151 CLR 288 at
293-294),and no evidence of actual bias.
There is no or no sufficient direct evidence that the Committee was in any way susceptible to the influence of or
influenced by Mr Lindberg. There is no or no sufficient evidence from which I might draw inferences on the balance of
probabilities that such was the case, and I accept that the Committee did not act without bona fides, ultra vires, contrary to
the rules, unreasonably or unfairly.
RULE 28
There were a number of allegations against the President
and a number of submissions that I should make adverse findings against him. Certainly, it is the duty of the President to
ensure that the rules of the SSTU are performed and observed
by officers of the SSTU. It is, I suppose then, the case that if
the President does not comply with that duty that the SSTU is
in breach of its rules, although it might be arguable that, in
some cases, the breach of the rules by an officer are not breaches
by the SSTU. Such breaches are, of course, correctable by and
subject to disciplinary action within the SSTU. However, it is
not necessary to decide that matter here.
I am not persuaded that the President failed to ensure that
the rules were performed or complied with. In fact, as I have
made clear, there is no breach of any rule established in these
proceedings. There is no direct evidence that is sufficient to
establish that the President acted without the required bona
fides, or was an instrument of anyone else so acting in breach
of the rules. Even if he had, there is no evidence that the Committees making the decisions acted contrary to their duties under
the rules, or acted in such a manner as to invoke properly the
exercise of my powers in favour of the applicant.
I note that Mr Lindberg went out of his way to deal with Ms
Bannon’s enquiry of 2 December 1996, by letter to her dated 3
December 1996, by which he offered a free legal referral to
her, and which I accept, on Ms Baskerville’s evidence, was
more probably than not, posted to Ms Bannon at the correct
address.
Questions relating to Ms Bannon’s membership had already
been dealt with by the Administrative Committee at its meeting on 5 November 1996 (see exhibit 49, page 7).
On 15 November 1996, Mr Quinn sought advice concerning this matter (see exhibit 64), that is the membership of Ms
Bannon. That advice was given by letter dated 21 November
1996 (exhibit 66). It was, of course, entirely relevant to the
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question of “jurisdiction” of the Dispute Resolution Committee and the competence of the “charges” under rule 12. A
member cannot charge a non-member. It is not certain, on the
evidence, that the President was informed of the legal opinion
contained in exhibit 66.
ALLEGED INTERFERENCE BY MR LINDBERG
I have consideration to the fact that many members of the
Dispute Resolution Committee were supporters of Mr
Lindberg, as he said in evidence. These include Ms Rodway,
Mr McKinnon and Mr Cavanough. The election material made
no mention of the Lindberg Unity team, however, that is, in
relation to the election of persons to the panel for the Dispute
Resolution Committee (exhibit 79 BL9).
The election of the Dispute Resolution Committee list (or
panel) is, under the rules, effected by the supreme governing
body of the SSTU, namely the State Council. Mr Lindberg
denied that he manipulated committees and made decisions
because Ms Bannon was a potential opponent. He denied that
he saw her as a political opponent and I accept that evidence.
The fact of the matter is, of course, that she was not elected
and was number 13 out of 17 people on the Classroom Teachers ticket (see exhibit 65).
There was a denial in evidence by Mr Lindberg that he had
conducted himself and performed the duties of President not
in accordance with the rules. He further denied that he made
decisions because Ms Bannon was his political opponent. I
accept that on the evidence. As I observe, there is nothing in
the procedures or decisions of the Dispute Resolution Committee which reflect that.
There was no decision made that was so outrageous as to be
evidence of lack of bona fides. There was nothing in the circumstances surrounding the request by Ms Bannon for legal
assistance (there being no proper explanation), or the granting
of legal assistance to Mr Sexton-Finck to suggest that Mr
Lindberg interfered or manipulated committees, or himself
acted without bona fides, nor is there any other cogent evidence.
There is nothing which establishes to me, on the balance of
probabilities, that Mr Lindberg failed or omitted to ensure that
any relevant rules were complied with, nor is there any evidence that he acted to cause or procure non compliance or
breach of them. Alternatively, there is no sufficient evidence
of this.
Further, the fact that Ms Bannon has not made and pursued
an application for legal assistance, did not pursue her own
complaint against Mr Sexton-Finck and did not appear to defend his charges against her means that she herself did not
seek the assistance or remedies which might have been afforded her, under the rules, had she done so.
CONCLUSIONS
This has been a difficult matter. Not only were the particulars of the application a source of longstanding and unnecessary
difficulty, but the propensity of the applicant and of Mr Bartley
to make irrelevant and gratuitous comments and accusations
(see, for example, the applicant’s written submissions), have
caused difficulty in properly determining the matter. However,
what was clear was that at the core of the application were
serious allegations of breaches of the SSTU’s rules and evidence was led over a large period of time concerning these
matters.
I had the advantage of observing and listening to a number
of witnesses and the benefit of reading substantial documentary evidence.
The jurisdiction of the Commission exercised by the President under s.66 of the Act is not to enable the President to act
as the surrogate governing body of an organisation or to be its
surrogate manager. It is for any applicant under s.66 of the Act
to establish, on the balance of probabilities, those facts on which
he or she relies to seek remedies. It is for the applicant to
establish that the President, having regard to the relevant factors, the objects of the Act and s.26(1)(a) and (c) and sometimes
(d), should make orders under s.66(2)(a). It is for the applicant to establish any alleged breach of or non compliance with
the rules.
Some comments which I made in Singh v FMWU (op cit) at
page 2678 assist here. Nothing has been established which
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requires me, as a matter of equity, good conscience and the
substantial merits of the case, to make the orders sought or
any orders. It is significant that Ms Bannon, for no valid reason apparent to me, has not pursued an application for legal
assistance. It is open to her to do so under the new procedures
instituted in May 1997 (see exhibit 12) and it is still open to
her to do so.
Those procedures involve the appointment of a person who
will, if the parties apply themselves, be a person agreed upon
by them. It was not for me to determine the merits of Mr Sexton-Finck’s claim for legal assistance, or Ms Bannon’s claim
for legal assistance, which she did not pursue. It was not for
me to make findings as to the events of 12 September 1996 or
to comment on the cause of action between the parties in the
Supreme Court, or the rights and wrongs of the events which
gave rise to it. This was not, further, a matter concerned with
the rights or liabilities of Mr Bartley.
In part, it was clear to me that Ms Bannon regarded Mr
Lindberg as a political opponent, rather than his regarding her
as such.
Ms Bannon was obviously very distressed by a number of
events as she recounted them, and it was clear, too, that these
proceedings occasioned distress to her. One must have sympathy for her in that distress.
It has not been possible or necessary to specifically refer to
all the aspects of the evidence and to every allegation in the
particulars of the application. Indeed, a number of allegations
were irrelevant or repetitious. I have dealt with the main heads
of breach or non compliance with the rules, as alleged, and as
I have identified them in detail earlier in these reasons.
However, no breach of rules or no other basis has been established on the evidence, which would require my
intervention. In particular, it has not been established that a
power given to a person or persons by the rules was exercised
without good faith, and for a purpose for which the power was
not given. Nor was it established that any power was used for
an ulterior purpose. In fact, I cite what O’Dea P said in Park v
WACJBSIU 63 WAIG 2230 at 2231 which reads as follows—
“I merely refer to the matter of complaints without substance or frivolous complaints because it is necessary that
each member of the union has a proper perspective of the
discretion of the Commission in matters of this kind. It is
not that the Commission is not concerned with minor
breaches of the rules. It is. However, the President is
empowered by section 66 to make Orders and directions
and to do so as a matter of discretion where it is warranted that such an Order or direction be made. It is a
discretionary power and it should only be used (and so
far as I am concerned, will only be used) where it is necessary to ensure that some wrong is avoided or necessary
to ensure that someone who has a clear obligation to do
something under the rules or by a previous Order of the
Commission, does it.”
I quoted that dictum in Singh v FMWU (op cit).
It have given consideration to all of the evidence and all of
the relevant material before me (there was a substantial amount
of irrelevant material). I have also given consideration to all
of the submissions.
It has not been established that the equity, good conscience
and substantial merits of the case lie with the applicant. There
is no basis on which it has been established that I should make
any orders. Indeed, for the reasons I have mentioned above, I
shall dismiss the matter.
There are a number of outstanding matters of a collateral
kind referred to in my earlier decision in this matter Bannon
and Another v SSTUWA (unreported)delivered on 23 May
1997, and other matters, including allegations of alleged nonattendance as witnesses by Ms Rodway and Mr Sexton-Finck,
in response to witness summonses. I will list those matters in
due course for directions, but they have no relation to the merits of the case.
I will dismiss the application.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
Applicant
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
19 December 1997.
Order.
This matter having come on for hearing before me on the 21st
day of January 1997, the 3rd day of February 1997, the 14th
day of February 1997, the 14th day of April 1997, the 15th
day of April 1997, the 16th day of April 1997, the 18th day of
April 1997, the 5th day of May 1997, the 22nd day of May
1997, the 14th day of July 1997, the 15th day of July 1997, the
16th day of July 1997, the 17th day of July 1997, the 18th day
of July 1997, the 19th day of August 1997, the 6th day of
October 1997, the 7th day of October 1997, the 8th day of
October 1997, the 9th day of October 1997 and the 10th day
of October 1997 and having heard Mr J Bartley, as agent, and
then having heard Ms R Bannon on her own behalf as applicant and Mr C P Shanahan (of Counsel), by leave, on behalf of
the respondents, and having reserved my decision, and reasons for decision being delivered on the 19th day of December
1997 wherein I found that the application should be dismissed,
it is this day, the 19th day of December 1997, ordered that
application No 1823 of 1996 be and is hereby dismissed.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
Applicants
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
7 May 1997.
Order.
This matter having come on for hearing before me on the 5th
day of May 1997, and having heard Mr J Bartley on behalf of
the applicants and Mr C P Shanahan (of Counsel), by leave,
on behalf of the respondents, and the respondents herein having made an application for adjournment, and the applicants
herein having no objection to the adjournment, and having
given such directions as are necessary or expedient for the
expeditious and just hearing and determination of this matter,
it is this day, the 7th day of May 1997, ordered and directed as
follows—
(1) THAT application No 1823 of 1996 be and is hereby
adjourned to a date to be fixed by me for mention.
(2) THAT the respondents herein advise the Registrar in
writing, with a copy to the agent for the applicants,
within 10 days of the 5th day of May 1997, the name
and address of the respondents’ instructing solicitors.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
Applicants
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
23 May 1997.
Order.
This matter having come on for mention before me on the
22nd day of May 1997, and having heard Mr J Bartley, as
agent, on behalf of the applicants and Mr C P Shanahan (of
Counsel), by leave, now instructed by Mr S M Brennan in lieu
of Dwyer Durack, on behalf of the respondents, and the parties herein having consented to waive the requirements of s.35
of the Industrial Relations Act 1979 (as amended), it is this
day, the 23rd day of May 1997, ordered, by consent, that the
hearing and determination of application No 1823 of 1996 be
and is hereby adjourned to 10.00 am on Monday, the 14th day
of July 1997, Tuesday, the 15th day of July 1997, Wednesday,
the 16th day of July 1997, Thursday, the 17th day of July 1997
and Friday, the 18th day of July 1997, or such other dates that
I may fix.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
Applicants
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
18 July 1997.
Order.
This matter having come on for hearing before me on the 14th,
15th, 16th, 17th and 18th days of July 1997, and having heard
Mr J Bartley, as agent, on behalf of the applicants and Mr C P
Shanahan (of Counsel), by leave, on behalf of the respondents, it is this day, the 18th day of July 1997, ordered and
directed, pursuant to s.27(1)(v) and s.93(8) of the Industrial
Relations Act 1979 (as amended), as follows—
(1) THAT I direct the Registrar of the Western Australian Industrial Relations Commission, or such officer
as he may appoint, to meet the parties, their advocate, counsel or solicitors, before the 1st day of
August 1997, and following such meeting or meetings report to me in writing as to the following
matters—
(a) Identifying by date and description the documents which are proposed to be tendered by
either side.
(b) Identifying which of those documents will be
tendered by consent.
(c) Identifying which witnesses are primary witnesses and which witnesses are secondary
witnesses proposed to be called in these proceedings by either the applicants or the
respondents.
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(d) Identifying each witness whose evidence in
chief can be agreed to be adduced in the form
of a written statement by such witnesses.
(e) As to the length of time which each witness to
be called will take in evidence, approximately.
(f) As to any other matters of evidence or procedure which are agreed between the parties or
in relation to which the Registrar, or such other
officer appointed by him, deems it appropriate to report.
(2) THAT the Registrar, or such other officer, report to
me on all procedural or evidentiary matters on which
the parties are unable to reach agreement.
(3) THAT such report be given to me on or before the
9th day of August 1997, or upon such other date as I
might direct.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
Applicants
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
19 August 1997.
Order.
This matter having come on for a directions hearing before
me on the 19th day of August 1997, and having heard Mr J
Bartley, as agent, on behalf of the firstnamed applicant,
Rosemarie Bannon, and Mr C P Shanahan (of Counsel), by
leave, on behalf of the respondents, and having given such
directions as are necessary or expedient for the expeditious
and just hearing and determination of this matter, it is this day,
the 19th day of August 1997, ordered and directed as follows—
(1) THAT final addresses in writing be filed and served
within a time limit to be directed by the Commission.
(2) THAT the respondents do file and serve a booklet of
agreed documents within 14 days of the 19th day of
August 1997.
(3) THAT any affidavits filed or purported to be filed by
or on behalf of putative witnesses herein be rejected
and/or removed and returned to those persons.
(4) THAT the President notes items 2 to 9 inclusive in
Schedule B of the Registrar’s report herein as not
being agreed.
(5) THAT the firstnamed applicant’s case be completed
on the 10th day of October 1997, unless otherwise
ordered.
(6) THAT the parties have leave to adduce evidence in
chief by written statement, subject to the same being
admitted in whole or in part, and subject to further
examination in chief by leave.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon and Alan Philip Calhoun
Applicants
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
7 October 1997.
Order.
This matter having come on for hearing before me on the 6th
day of October 1997, and I having heard Ms R Bannon on her
own behalf as applicant and Mr C P Shanahan (of Counsel),
by leave, on behalf of the respondents, and whereas Mr Alan
Philip Calhoun, an applicant herein, had advised the Commission in writing that he wished to withdraw his application, it is
this day, the 7th day of October 1997, ordered and directed, by
consent, that the abovenamed Alan Philip Calhoun be and is
hereby struck out as an applicant.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Rosemarie Bannon
Applicant
and
State School Teachers’ Union of WA (Inc) and
Brian Lindberg
Respondents.
No 1823 of 1996.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
13 October 1997.
Order.
This matter having come on for hearing before me on the 10th
day of October 1997, and I having heard Ms R Bannon on her
own behalf as applicant and Mr C P Shanahan (of Counsel),
by leave, on behalf of the respondents, and having given such
directions as are necessary or expedient for the expeditious
and just hearing and determination of this matter, and the parties herein having consented to waive the requirements of s.35
of the Industrial Relations Act 1979 (as amended), it is this
day, the 13th day of October 1997, ordered and directed, by
consent, as follows—
(1) THAT the respondents herein do file and serve their
closing address on or before Friday, the 24th day of
October 1997.
(2) THAT the applicant herein do file and serve her closing address on or before Tuesday, the 4th day of November
1997.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Registrar
(Applicant)
and
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers.
(Respondent)
No. 2198 of 1997.
BEFORE HIS HONOUR THE PRESIDENT
P J SHARKEY.
15 December 1997.
Order.
THIS matter having come on for a directions hearing before
me on the 15th day of December 1997, and having heard Ms J
H Smith (of Counsel), by leave, on behalf of the applicant and
Mr T Daly on behalf of the respondent organisation, and the
parties herein having consented to waive the requirements of
s.35 of the Industrial Relations Act 1979 (“the Act”), and the
parties herein having consented to the orders herein, it is this
day, the 15th day of December 1997, ordered and declared, by
consent, as follows—
(1) THAT I declare that rule 19 of the rules of the
abovenamed respondent organisation is contrary to
or inconsistent with s.97P(4) and (6) of the Act.
(2) THAT rule 19 of the rules of the abovenamed respondent organisation be and is hereby disallowed
as and from the 15th day of December 1997.
(Sgd.) P. J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—
Application for—
BAKEWELL MORLEY CASUAL EMPLOYEES
AGREEMENT 1997.
No. AG 184 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch
and
Bakewell Foods Pty Ltd.
No. AG 184 of 1997.
COMMISSIONER J F GREGOR.
11 December 1997.
Order.
REGISTRATION OF AN INDUSTRIAL AGREEMENT.
No. AG 184 OF 1997.
HAVING heard Ms J Freeman on behalf of the Applicant and
there being no appearance by or on behalf of the Respondent
and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
THAT the document titled the Bakewell Morley Casual
Employees Agreement 1997, filed in the Commission on
14 August 1997, be and is hereby registered as an Industrial Agreement.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
———
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1.—TITLE
This agreement shall be known as the “Bakewell Morley
Casual Employees Agreement 1997, AG 184 of 1997.”
2.—ARRANGEMENT
Title
Arrangement
Parties Bound
Date and Period of Operation Review
Relation to Parent Award
Arrangement for the Employment of Casual
Workers
7. Intentions and Dispute Resolutions
8. Wages and Classification
9. Signatures
1.
2.
3.
4.
5.
6.

3.—PARTIES BOUND
This agreement shall be binding on Bakewell Foods Pty Ltd
(“the employer”) and the Australian Liquor, Hospitality and
Miscellaneous Workers Union, Miscellaneous Workers
Division, Western Australian Branch, and all employees of
the employer who are eligible to be members of the above
union. It is estimated that this agreement will apply to 170
employees.
4.—DATE AND PERIOD OF OPERATION REVIEW
(a) This agreement shall operate from the first day of July
1997 and remain in force until the last day of June 1998.
(b) The parties will commence negotiating a new agreement
three (3) months prior to the expiration of the term of this
agreement.
(c) The increase in the base pay rate prescribed in Clause 8
of this Agreement will remain and form the new base rates for
the future agreements or continue to apply in the absence of a
further agreement.
5.—RELATION TO PARENT AWARD
This agreement shall be read and interpreted wholly in
conjunction with the Pastrycooks Award No. 24 of 1981, and
shall prevail to the extent of any inconsistencies.
6.—ARRANGEMENT FOR THE EMPLOYMENT OF
CASUAL WORKERS
(a) Pursuant to Clause 6(2)(f) of the parent award, casual
employees may not be employed for longer than four weeks
without agreement between the employer and the union. This
agreement is meant to facilitate the employment of casuals for
longer than four weeks under agreed conditions.
(b) Casual workers will be employed only to cover work
shifts where full time employees choose not to work overtime
or wish to limit overtime to a minimum.
(c) Full time employees will have the first option for any
overtime work.
(d) No more than twenty five (25) casual employees will be
employed on site at any one time, unless further agreement is
reached between the parties.
(e) Full time employees shall communicate to their Line
Supervisor their availability for overtime. Where a full time
employee changes their mind as to whether they wish to be
considered for further overtime, or less overtime, they must
communicate this by written notice to their Line Supervisor.
7.—INTENTIONS AND DISPUTE RESOLUTIONS
(a) The parties are committed to making no further claims
for the life of this agreement and will adhere to the provisions
of this agreement at all times.
(b) It is the intention of the parties to this agreement to work
together to improve the work environment and assist the company to meet its customers’ needs.
(c) The parties agree that this agreement is not intended to
increase casualisation of the workforce.
(d) Where problems may occur the parties will agree to work
toward resolving any such problems, taking into account the
welfare and needs of all involved.
(e) Resolution of any disagreement over matters covered by
this agreement shall be attempted with line management at the
level that it occurs at.
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(f) If resolution is not reached, employees can request that a
union official meet with the Production Manager to resolve
the issues.
(g) Failing agreement at this level, the Secretary of the Union and the Managing Director of the employer will meet to
attempt to resolve the dispute.
(h) Failing resolution at this level, the assistance of the Western Australian Industrial Relations Commission will be sought.
8.—WAGES AND CLASSIFICATION AND TIME
TABLE FOR PAYMENTS
Weekly wage rates payable from the first day of July 1997
(4% increase on current base rate)
Rate Per Hour Rate Per Week
$
$
Pastry Cook
12.3338
468.68
Assistant
10.7797
409.62
9.—SIGNATURES
............signed............
............signed............
Helen M Creed
Witness
Signed for and on behalf of Australian
Liquor Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers
Division, WA Branch
Date: 12/8/97
............signed............
............signed............
Signed for and on behalf of
Witness
Bakewell Foods Pty Ltd WA
Date: 14/8/97

DEPARTMENT OF EDUCATION SERVICES OF
WESTERN AUSTRALIA ENTERPRISE
BARGAINING AGREEMENT 1997.
No. PSAAG 21 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorporated
and
Department of Education Services
No. PSAAG 21 of 1997.
Department of Education Services of Western Australia
Enterprise Bargaining Agreement 1997
24 December 1997.
Order.
HAVING heard Mr J. Dasey on behalf of the applicant and Mr
D. McEvoy on behalf of the respondent, and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1997, hereby orders—
THAT the Department of Education Services of Western Australia Enterprise Bargaining Agreement 1997 filed
in the Commission on the 1st day of December 1997 and
as amended be registered on and from the 24th day of
December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the Department of Education Services of Western Australia Enterprise Bargaining
Agreement 1997.
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1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
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2.—ARRANGEMENT
Title
Arrangement
Scope of the Agreement
Parties to the Agreement
Number of Employees Covered
Definitions
Date and Operation of Agreement
No Further Claims
Single Bargaining Unit
Relationship to Parent Award
Re-Open Negotiations
Availability of Agreement
Dispute Resolution Procedure
Objectives and Principles
Productivity Initiatives
Salary Increases
Higher Duties Allowance
Hours of Work
Bankable Hours
Surrender of Short Leave
Bereavement Leave
Surrender of Public Service Holidays
Access to Long Service Leave in Lots of One Week
Signatures of Parties to the Agreement
Schedule A: Improving Future Productivity
Schedule B: Salaries

3.—SCOPE OF THE AGREEMENT
This Enterprise Bargaining Agreement shall apply to all the
Department of Education Services of Western Australia employees including Senior Executive Service employees working
in the Department of Education Services of Western Australia
who are members of or eligible to be members of the Union
party to this Agreement.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive Officer, the Department of Education Services of Western
Australia and the Civil Service Association of Western Australia Incorporated.
5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of
employees covered by this Agreement is four (4).
6.—DEFINITIONS
In this Agreement, the following terms shall have the following meanings.
“Agreement” means the Department of Education Services
of Western Australia Enterprise Bargaining Agreement 1997
“Department” means the Department of Education Services
of Western Australia
“Employee” means for the purposes of this Agreement,
someone who is referred to at Clause 3.—Scope
“Employer” means the Department of Education Services
of Western Australia
“Government” means the State Government of Western Australia
“Minister” means the Minister or the Ministers of the Crown
responsible for the administration of the Department
“PSA” means Public Service Award 1992
“Union” means Civil Service Association of Western Australia Incorporated
“WAIRC” means the Western Australian Industrial Relations
Commission.
7.—DATE AND OPERATION OF AGREEMENT
(1) This Agreement shall operate from the date of registration in the WAIRC and shall remain in force for a period of
two years.
(2) During the life of this Agreement the parties will continue to address a range of issues and reforms specifically aimed
at increasing productivity. The parties agree that these issues
will form the basis of future negotiations.
(3) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agreements or continue to apply in the absence of a further
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agreement, except where the award rate is higher in which
case the award shall apply.
(4) This Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
this Agreement by notification in writing to the other party
and to the WAIRC or replaces this Agreement with a subsequent Agreement.
8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the duration of this Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.
9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a Single Bargaining Unit (SBU). The SBU comprised of the Union party
to this Agreement and the employer.
10.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Public
Service Award 1992. In the case of any inconsistencies, this
Agreement shall have precedence to the extent of any inconsistencies.
11.—RE-OPEN NEGOTIATIONS
The parties agree to commence negotiations at least six (6)
months prior to the expiration of the period of this Agreement
to negotiate a replacement Agreement.
12.—AVAILABILITY OF AGREEMENT
Every employee will be entitled to a copy of this Agreement. This Agreement will be kept in an easily accessible place
in each department of the agency, and this place will be communicated to all employees.
13.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any questions, dispute or difficulties that arise under this Agreement—
(1) The Union representative and/or the employee/s concerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may be
accompanied by a Union representative.
(2) If the matter is not resolved within 5 working days
following the discussion in accordance with
subclause (a) hereof the matter shall be referred by
the Union representative or employee to the Chief
Executive Officer or his/her nominee for resolution.
(3) If the matter is not resolved within 5 working days
of the Union representative’s or employee’s notification of the dispute to the CEO, it may be referred
by either party to the Western Australian Industrial
Relations Commission.
14.—OBJECTIVES AND PRINCIPLES
The shared objectives of the parties are—
(1) Benefiting Employees by—
(a) veloping the skills of Employees through provision of appropriate training in line with
performance management decisions.
(2) Increasing the productivity of the agency by—
(a) increasing the hours of operation for each
Employee;
(b) facilitating an efficient improvement process
by encouraging all Employees and the management to identify and address real
productivity barriers in a participative manner;
(c) continuously improving all processes to
achieve reduced cost and less waste and to
improve quality, use of technology, work organisation, timeliness, safety and training;
(d) focusing more on client needs and providing a
quality service to them;
(e) developing the skills of Employees through
provision of appropriate training.
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(3) More specifically, in return for the salary increases
set out at Clause 16.—Salary Increases there will be
the following changes to Employees’ conditions—
(a) extension of hours worked from 37.5 hours
per week to 40 hours for Levels 1 to 5 and
hours as required for Level 6 and above; (refer Clause 18.—Hours of Work);
(b) increase in days worked by all Employees by
eliminating the entitlement of three days of
short leave (refer Clause 20.—Surrender of
Short Leave) and replacing this with Bereavement Leave (refer Clause 21.—Bereavement
Leave);
(c) increase in days worked by all Employees by
eliminating the two Public Service holidays
(the two days in lieu of Easter Tuesday and
the day after New Year’s Day) (Refer Clause
22.—Surrender of Public Service Holidays);
(d) extended operating hours, providing increased
access for major clients (from 8.00am to
5.00pm extended to 7.30am to 5.30pm) (Refer Clause 18.—Hours of Work);
(e) restricted overtime only available for Employees Levels 1 to 5 (Refer Clause 18.—Hours of
Work);
(f) reduction in Higher Duties Allowance (Refer
clause 17.—Higher Duties Allowance);
(g) provision of technical support from within the
DES;
(h) reassignment of secretarial staff within the
DES to lessen the need for temporary staff;
(i) aligning performance management with the
achievement of measurable corporate objectives;
(j) enabling long service leave to be taken in
amounts of one week to reduce the need to
employ replacement staff and to give staff
greater flexibility in taking this leave (Refer
Clause 23.—Access to Long Service Leave in
Lots of One Week).
Part of this initial salary increase is in recognition of past
efficiencies and financial savings. These resulted from an
amalgamation of several offices, leading to productivity improvements and savings to Government, including those arising
from reductions in FTE staff.
The Agreement also provides for an additional one percent
salary increase subject to the achievement of targets including
the development of a Productivity Improvement Plan.
A further salary increase may be available from 31 August
1998 if targets set out in the above referred Plan have been
achieved.
15.—PRODUCTIVITY INITIATIVES
The parties are committed to the continued development and
implementation of a broad agenda of initiatives designed to
increase the efficiency and effectiveness of the program and
service delivery of the Department of Education Services of
Western Australia. The initiatives are detailed in Schedule A.—
Improving Future Productivity.
16.—SALARY INCREASES
(1) In recognition of the initiatives contained in this Agreement, Employees will receive the following salary increases—
(a) From the date of registration employees will receive
a salary increase 11.5%.
(b) Employees will receive an increase of a further one
percent, subject to the development of a Productivity Improvement Plan and the achievement of targets
set out in Schedule A.—Improving Future Productivity.
(c) A further salary increase may be available from 31
August 1998 in accordance with the Productivity Improvement Plan approved by Government in 1997
and subject to the achievement of the targets specified in that Plan. The quantum of the salary increase
will be as approved by Government.
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(2) If the targets are not achieved by 31 August in either
year, the increase will be paid when they are fully achieved.
(3) Schedule B.—Salaries shows the new salary rates which
will be applicable following implementation of this Agreement. (The 1998 salary increase is not shown).
17.—HIGHER DUTIES ALLOWANCE
(1) An allowance is applicable where an Employee is directed to perform some or all of the duties of a higher classified
position provided that the Employee acts at the higher level
for a continuous period of more than ten (10) consecutive
working days.
(2) If the Employee undertakes continuous periods of acting
up to 10 days these will be recorded in personnel records and
recognised as experience but no higher duties allowance will
be paid, and these periods will not be counted for incremental
purposes.
(3) Proportionate higher duties allowance is to be used unless it can be demonstrated that all duties and responsibilities
of the position are to be carried out by the Employee.
(4) All higher duties allowance payments will be made at
the minimum point of the determined classification unless
subclause 5 of this clause applies.
(5) An Employee will be entitled to receive annual increments applicable to a higher duties allowance position provided
that the Employee has acted in the position for the annual qualifying periods and that the Employee’s performance
management report is satisfactory.
(6) Higher duties allowance will apply to sick leave and public holidays provided the leave is not the first or last day of the
acting period.
(7) Where an Employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on a period of
normal annual leave or a period of any other approved leave
of absence of not more than four weeks, the Employee shall
continue to receive the allowance for the period of leave.
(8) Subclause 7 of this clause shall also apply to an Employee who has been in receipt of an allowance for less than
twelve months if during the Employee’s absence no other
Employee acts in the office in which the Employee was acting
immediately prior to proceeding on leave and the Employee
resumes in the office immediately on return from leave.
(9) In circumstances where an Employee is required to take
on additional workload not associated with higher duties, a
Temporary Special Allowance will be payable to that Employee
for the period in which the additional workload is undertaken.
18.—HOURS OF WORK
Normal Hours
(1) (a) The Employee’s normal hours of work will be an
average of 40 hours from Monday to Friday per week. Each
full-time Employee must work 160 hours over a four-week
period. Hours are to be worked in accordance with the DES’s
operational requirements and at the times set out in subclause
(2) of this clause.
(b) Employees level 6 and above are required to work whatever hours are necessary to meet the requirements of the job.
Time off in lieu as deemed reasonable may be available with
the approval of the CEO in exceptional circumstances.
(2) The office will be manned between the hours of 7.30am
to 5.30pm and a roster will be developed for this purpose.
(3) Employees must work in the following core periods, unless agreed otherwise by the Chief Executive Officer, for
example, if they have urgent private business to attend to—
• 9.30am to 12.00 noon
• 2.00pm to 3.30pm
In addition to the core period, Employees may be required
by the Chief Executive Officer or Manager to be present at the
workplace at a particular time.
(4) Employees may select their own starting and finishing
times within the following periods—
• starting from 7.30am to 9.30am
• finishing from 3.30pm to 7.00pm
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Lunch may be taken between noon to 2.00pm and must be a
minimum of half an hour and with the approval of the Employee’s supervisor, may be a maximum of 2 hours.
(5) Employees who need to work outside the period 7.30am
to 7.00pm must have approval from the Chief Executive Officer to ensure that the work is conducted within the parameters
of the Employees’ work plan.
(6) The Employer may authorise the operation of alternative
working arrangements in the DES, such as permanent parttime employment and job sharing, or teleworking or working
at home, or such other arrangement as is approved by the
Employer.
(7) The continuing operation of any alternative working arrangements, so approved, will depend on the Employer being
satisfied that the efficient functioning of the Department is
being enhanced by its operation.
Recording Attendance
(8) An effective monitoring system will be maintained for
hours worked and work output which can be used for the purposes of confirming hours of attendance and productivity for
payment and audit purposes. This will be the responsibility of
the Directors of each office within the DES.
Overtime
(9) Paid overtime will only apply to employees below level
6 for overtime worked in excess of 10 hours in any one day
(Monday to Friday) or on weekends or public holidays where
it is undertaken at the express request of the Employer outside
the agreed hours of duty as set out above.
(10) Overtime hours will normally be accommodated by time
off in lieu to be taken at a date mutually agreed between the
Chief Executive Officer and the Employee.
(11) Time off in lieu or paid overtime will be calculated at
the following rates—
(a) On Monday to Friday it will be calculated at the rate
of time and one half for the first three hours and double thereafter except on public holidays.
(b) On Saturdays before 12.00 noon it will be calculated
at the rate of time and one half. After the first three
hours or after 12.00 noon, whichever is the earlier, it
will be calculated at the rate of double time.
(c) On Sundays it will be paid at the rate of double time
and for work on a Public Holiday, it will be calculated at the rate of time and one half, and double
time and one half outside normal hours.
(12) Arrangements for meal allowances and taxi fares should
be fair and reasonable but be subject to negotiation between
the Employer and Employee.
19.—BANKABLE HOURS
(1) This clause applies only to employees working in the
Finance Section of the Office of Non-Government Education,
Department of Education Services.
(2) The opportunity to accumulate a credit of bankable hours
is subject to verification of the employee’s need to work in
excess of the standard hours at certain pre-specified periods of
peak work activity.
(3) A review of the working practices of the Finance section
will be undertaken by an external agent who will report to the
Chief Executive Officer within 3 months of the registration of
this Agreement. The Chief Executive Officer will confirm with
the Employee his/her acceptance or otherwise of the Employee’s need to work excess hours during periods of peak work
activity.
(4) Subject to the acceptance as outlined in Subclause 3 of
this clause and with the prior approval of the Chief Executive
Officer, up to a maximum of 8 hours in excess of 40 hours
worked in any week that coincides with a prespecified period
of peak activity may be banked for clearing during a period of
low activity.
(5) Application for credit hours submitted to the Chief Executive Officer for approval for banking in accordance with
sub clause 4 of this clause must be on prior recommendation
of the Director of the Office of NonGovernment Education
and must specify the peak work activity that necessitates the
working of excess hours.
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(6) No more than 40 bankable credit hours accumulated in
accordance with sub-clause 4 of this clause can be held for
clearance during a period of low activity and all hours in excess of this shall be forfeited.
(7) Bankable credit hours accumulated during a calender year
must be cleared by 1 May of the following year and shall be
forfeited if not cleared. Clearance of credit hours in either half
or full day lots will be subject to the approval of the Chief
executive Officer on the recommendation of the Director of
the Office of NonGovernment Education.
20.—SURRENDER OF SHORT LEAVE
Short Leave as provided for in Clause 26.—Short Leave of
the Public Service Award 1992 shall not be available to employees under this Agreement.
21.—BEREAVEMENT LEAVE
(1) A maximum of three days may be approved by the Employer for Bereavement Leave. The maximum will only be
granted under special circumstances: for example, where the
responsibility for funeral arrangements falls on the Employee.
(2) The entitlement to bereavement leave will be on the death
of—
• the spouse or de facto spouse of an Employee;
• the child or step-child of an Employee;
• the parent or step-parent of an Employee or of the
Employee’s spouse; or
• any other person who, immediately before that person’s death, lived with the Employee as a member
of the Employee’s family.
(3) Bereavement leave is not to be taken during any other
kind of leave.
(4) An Employee who claims to be entitled to paid leave
under this Clause is to provide to the Employer, if so requested
by the Employer, evidence that would satisfy a reasonable person as to the death that is the subject of the leave sought and
the relationship of the Employee to the deceased person.
22.—SURRENDER OF PUBLIC SERVICE HOLIDAYS
The two Public Service holidays that fall on Easter Tuesday
and the day after New Year’s Day will no longer apply.
23.—ACCESS TO LONG SERVICE LEAVE IN LOTS OF
ONE WEEK
Employees may take a minimum of five days in any one
period of long service leave. Periods of long service leave must
be taken in multiples of five days. Employees, where possible, agree to cover each other’s workload for periods of four
weeks or less.
24.—SIGNATURES OF PARTIES TO THE AGREEMENT
Signed for and on behalf of the
Department of Education Services of Western Australia
Peter Browne
Date 11/11/97
Signed for and on behalf of
THE CIVIL SERVICE ASSOCIATION OF WESTERN
AUSTRALIA INCORPORATED
Dave Robinson
General Secretary
17/11/97
SCHEDULE A: IMPROVING FUTURE PRODUCTIVITY
The DES only came into operation on 1 July 1996 and new
procedures and processes are currently being developed to
ensure that there are productivity improvements arising from
the amalgamation. These include the upgrading of the computer systems and installation of a network across the agency,
standardisation of the software, development of internal mail
exchange, etc. These will be reported on at the conclusion of
1999.
As well as the above, the parties agree that there will be
urgent consideration of specific initiatives which will improve
future productivity in the new Department. In particular, Performance Management will be fully implemented within
three months of the signing of this Agreement.
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Each Employee will be expected to contribute to the improvement of performance and productivity in DES by—
(a) making regular and consistent suggestions to improve
performance and productivity of the office;
(b) periodical review of the work practices to ensure
maximum productive gains are obtained from existing and merging technologies and undertaking
necessary training;
(c) periodical planning and initiating innovative practices in the office, subject to approval by the Chief
Executive Officer;
(d) participating with other Employees to ensure the optimum utilisation of resources and the effective
operation of the office.
At twelve month intervals a performance appraisal will be
undertaken by the Chief Executive Officer (or his delegated
officer) and a report produced for each Employee. The Performance Management will be aligned with the achievement
of measurable corporate objectives.
The Parties to this Agreement are working with colleagues,
who have entered into a Workplace Agreement, towards the
development of a Productivity Improvement Plan. On the approval of the Plan together with the achievement of the targets
set out below in the preliminary Productivity Improvement
Plan a salary increase of 1.0 percent will be paid to employees.
The Productivity Improvement Plan, when approved by
Government, will form the basis for a further salary increase
in August 1998, subject to achievement of targets specified in
the Plan.
preliminary productivity plan
During the life of this Agreement the following productivity
measurement initiatives will be implemented. Productivity
achievements from these initiatives will be identified, and any
productivity gains will be incorporated into a quantum pay
increase in the next Agreement.
1. To assist in achieving the Department’s corporate objectives, the development a performance/productivity
measurement system will commence. Without limiting the
scope of the performance/productivity measurement system,
issues to be addressed are—
• key aims for the Department arising out of the program statements and corporate mission;
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• comprehensive productivity and performance indicators based on Key Success Areas and trends in
continuous improvements, and to be linked with established program and Annual Report indicators;
• baseline measures and targets which clearly establish and describe the Key Success Areas;
• an appropriate performance/productivity measurement system which involves the parties to the
Agreement and which facilitates a culture of continuous improvement over time;
• customer feedback and input together with measures
of customer satisfaction with the Department’s service efficiency and effectiveness;
• review strategies; and
• gain sharing mechanisms.
A team based approach involving all levels of employees
will be utilised to develop the performance/productivity measurement system.
Milestone: A documented and agreed system approved by
the Chief Executive Officer.
2. At the same time as the Productivity Improvement
Plan is being developed, the Parties agree to achieve the
following performance/productivity targets—
• improve the quality of support to the Minister and to
the relevant Councils (AETC, CHSHA, ECEC and
WAHEC) in terms of the appropriateness, responsiveness and timeliness of the support;
• improve the effectiveness of relationships with other
departments and central agencies in terms of the efficiency between programs and appropriate flow of
information;
• fully implement the Customer Service Charter;
• improve work processes for per capita payments;
• improve work processes for the Low Interest Loans
Scheme;
• increase the use of technology;
• reduce costs of relief staff;
• provide technical support from within the DES;
• reduce cost of overtime.
The following table provides details on the measures associated with each of the above activities, appropriate
benchmarks, success indicators and target dates.

PRELIMINARY PRODUCTIVITY PLAN INITIATIVES
Initiative

Measure

Benchmark

Development of a Productivity
Improvement Plan

To be determined
in the Plan

Improve the quality of support to the
Minister and to the relevant Councils
in terms of its appropriateness,
responsiveness and timeliness
Improve the effectiveness of relationships with other depts and central
agencies in terms of efficiency
between programs and appropriate
flow of information
Fully implement the Customer Service
Charter

Survey Minister
and Councils
(AETC, CHSHA,
ECEC, WAHEC)
Survey central
agencies

To be determined Demonstrable
in the Plan
improvement in
productivity
Outcome of first Outcome of second
survey
survey indicating
improvements
Outcome of first
survey

Survey staff and
clients

Outcome of first
survey

Improve work processes for per capita
payments
Improve work processes for the Low
Interest Loans Scheme
Increase the use of technology
Reduce costs of relief staff
Provide technical support inhouse
Reduce cost of overtime

Success Indicator

Target Date
September 30, 1997

Target
August 31, 1998

Completion of Plan

Achievement of targets in Plan

Complete 1st survey &
analysis of information
& establish benchmark
standard
Outcome of second Complete 1st survey &
survey indicating
analysis of information
improvements
& establish benchmark

Achievement of targets in Plan
Complete 2nd survey & analysis of
information which demonstrates
improvement
Complete 2nd survey & analysis of
information which demonstrates
improvement
standard

Outcome of second Complete 1st survey & Complete 2nd survey & analysis of
survey indicating
analysis of information information which demonstrates
improvements
& establish benchmark improvement
standard
Full implementation of
new processes
Full implementation of
new processes
New technology
New technology introduced. Staff
introduced. Staff skills skills upgraded
upgraded
Dollar savings
$4,500 saved over 6 mths $9,000 saved over 12 mths
Dollar savings
$1,350 saved over 6 mths $2,700 saved over 12 mths
Dollar savings
$2,500 saved over 6 mths $5,000 saved over 12 mths
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Level
Level 1

Level 2

Level 3

Level 4
Level 5

Level 6

Level 7
Level 8
Level 9
Class 1
Class 2
Class 3
Class 4
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SCHEDULE B: SALARIES
Salary Per Annum Salary Per Annum
11.5%
12.5%
$
$
U/17 yrs
12362
12473
17 yrs
14447
14577
18 yrs
16852
17003
19 yrs
19507
19682
20 yrs
21906
22103
1st Adult
24064
24280
2nd Adult
24791
25013
3rd Adult
25517
25746
4th Adult
26238
26474
5th Adult
26964
27206
6th Adult
27690
27938
7th Adult
28525
28781
8th Adult
29103
29364
9th Adult
29957
30225
1st year
30979
31257
2nd year
31763
32048
3rd year
32587
32879
4th year
33458
33758
5th year
34369
34677
1st year
35621
35940
2nd year
36597
36925
3rd year
37602
37940
4th year
38635
38981
1st year
40051
40410
2nd year
41160
41529
3rd year
42302
42681
1st year
44501
44900
2nd year
45987
46400
3rd year
47531
47958
4th year
49134
49574
1st year
51710
52174
2nd year
53462
53942
3rd year
55275
55771
4th year
57211
57724
1st year
60179
60719
2nd year
62233
62791
3rd year
64467
65045
1st year
68099
68709
2nd year
70700
71334
3rd year
73926
74589
1st year
77954
78653
2nd year
80676
81399
3rd year
83780
84531
88474
89268
93168
94004
97860
98738
102554
103474

JOHN XXIII COLLEGE COUNCIL INC
NON-TEACHING STAFF ENTERPRISE
BARGAINING AGREEMENT 1997.
No. AG 316 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
John XXIII College Council Inc
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others.
No. AG 316 of 1997.
John XXIII College Council Inc Non-Teaching Staff
Enterprise Bargaining Agreement 1997.
17 December 1997.
Order.
HAVING heard Ms A.M. Britto on behalf of the applicant and
Ms D. MacTiernan on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous
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Workers Division, Western Australian Branch, Mr A. Dzieciol
on behalf of the Australian Nursing Federation, Industrial
Union of Workers, Perth and Ms T.I. Howe on behalf of the
Independent Schools Salaried Officers Association of Western Australia, Industrial Union of Workers, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1997, hereby orders—
THAT the John XXIII College Council Inc Non-Teaching Staff Enterprise Bargaining Agreement 1997 filed in
the Commission on the 31st day of October 1997 and as
subsequently amended by the parties be registered on and
from the 5th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
PART I
PARAMETERS
1.—TITLE
This Agreement shall be known as the “John XXIII College
Council Inc Non-Teaching Staff Enterprise Bargaining Agreement 1997”.
2.—ARRANGEMENT
Part I Parameters
1. Title
2. Arrangement
3. Term
4. Parties To The Agreement
5. Scope
6. Definitions
7. Objectives
8. No Reduction
9. No Extra Claims
Part II General Conditions of Service
10. Contract of Service
11. Other Leave
12. Leave Without Pay
13. Sick Leave
14. Family Leave
15. Parental Leave
16. Long Service Leave
17. Annual Leave Loading
18. Public Holidays
19. Casual Employees
20. Part-Time Employees
21. Higher Duties
22. Rest Pauses and Meal Breaks
23. Travelling and Motor Vehicle Allowances
24. Location Allowances
25. Superannuation
26. Payment of Wages
27. Time And Wages Record
28. Right of Access, Notices and Interviews
29. Dispute Settling Procedures
Part III Teacher’s Aides’ / Teaching Assistants
30. Hours
31. Wages
32. Classifications
33. Vacation Leave
Part IV School Employees
34. Hours
35. Rosters
36. Overtime
37. Weekend Work
38. Wages
39. Classifications
40. Uniforms
41. Protective Clothing
Part V Administrative and Technical Officers
42. Hours
43. Annual Leave
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44. Salaries
45. Classifications
Part VI (Boarding House) Supervisors
46. Hours
47. Rosters
48. Vacation Leave
49. Salaries
50. Classifications
51. Lodging Conditions
52. General Conditions
Part VII Nurses
53. Time Off Duty
54. Vacation Leave
55. Wages
56. Laundry and Uniforms
57. Board and Lodging
Appendix A—Parties Bound
Appendix B—Awards
Endorsements

3.—TERM
(1) This Agreement shall—
(a) come into effect on the 5th day of December 1997;
(b) expire on the 31st day of December 1998.
(2) The parties have agreed to review the rates of pay by the
1st day of January 1998.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the employer set out in
Appendix A—Parties Bound and the registered organisations
of employees listed in Appendix A—Parties Bound.
5.—SCOPE
(1) This Agreement shall apply to those employees as defined in Clause 6.—Definitions of this Agreement employed
by the employer as prescribed in Appendix A—Parties Bound.
(2) Where there is any inconsistency between this Agreement and the relevant award, this Agreement will apply to the
extent of the inconsistency.
(3) Except as provided by this Agreement, the conditions of
employment of non-teaching staff employed in Catholic
Schools in Western Australia will be in accordance with the
following awards—
Independent Schools Administrative and Technical Officers Award 1993;
School Employees (Independent Day & Boarding
Schools) Award, 1980;
Teachers’ Aides’ (Independent Schools) Award 1988;
Independent Schools (Boarding House) Supervisory Staff
Award
Nurses’ (Independent Schools) Award.
(4) The number of employees covered by this Agreement is
43.
6.—DEFINITIONS
This Enterprise Bargaining Agreement covers the following
classifications—
Teacher’s Aides’ / Teaching Assistants as defined in Part
III, Clause 32.—Classifications of this Agreement;
School Employees as defined in Part IV, Clause 39.—
Classifications of this Agreement;
Administrative and Technical Officers as defined in Part
V, Clause 45.—Classifications of this Agreement;
(Boarding House) Supervisors as defined in Part VI,
Clause 50.—Classifications of this Agreement;
Nurses as defined in Part VII, Clause 55.—Wages of this
Agreement.
7.—OBJECTIVES
(1) The objectives of this Agreement are—
(a) To consolidate and develop further, initiatives arising out of the enterprise bargaining process.
(b) To maintain a just working environment in which
education can be provided in harmony with the aims,
objectives and philosophy of Catholic Education.
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(c) To provide some consistency regarding general conditions of employment that exist for the different
categories of non-teaching staff employed within
Catholic schools.
(2) In pursuit of these objectives the parties are committed
to further negotiations to simplify classification structures and
examining the possibility of a generic classification structure.
8.—NO REDUCTION
Nothing herein contained shall entitle an employer to reduce
the salary or conditions of any employee, except where
provided for by this Agreement.
9.—NO EXTRA CLAIMS
For the period of this Agreement there will be no further
salary or conditions increase except where consistent with the
State Wage Fixing Principles, or pursuant to Clause 3.—Term
of this Agreement.
PART II
GENERAL CONDITIONS OF SERVICE
10.—CONTRACT OF SERVICE
(1) (a) Each employee shall, upon engagement, be given a
letter of appointment wherein the general conditions of
employment are stated.
(b) This shall include statements of—
(i) the classification;
(ii) the salary step relevant to the appointment;
(iii) the number of hours per week;
(iv) the weeks per year the employee is engaged for;
(v) whether the position is temporary; and/or
(vi) any other matter specific to the contract.
(2) The letter of appointment shall not contain any provision
which is inconsistent with or contrary to any provision of this
Agreement and/or the Award.
(3) (a) Except in the case of a casual/relief employee, the
termination of service of any employee shall require a minimum
of 2 weeks’ notice by either party.
(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
employee and employer. Any request to waive such notice shall
not be unreasonably withheld by the employer, where it is
deemed that the employee has not been able to give the required
notice through no fault of their own.
(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.
(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic Education before such action is proceeded with.
(4) A temporary employee shall be employed in a part-time
or full-time capacity for a period greater than four weeks’
continuous service, and not more than a period of 12 months’
continuous service.
(5) Where the period of employment of a casual employee
exceeds five days the notice of termination of service shall be
one day. Where the employment is for five days or less the
engagement shall be considered to be a specific period and
notice shall not be required.
(6) A part-time employee shall have an entitlement to sick
leave, long service leave and annual leave on a pro-rata basis
in the proportion of which his/her hours and/or weeks worked
bear to the hours and/or weeks worked of a full-time employee.
(7) Upon termination a statement of service and a separate
reference when requested by the employee shall be provided
to the employee by the employer.
(8) Nothing within this clause detracts from the employer’s
right to dismiss summarily any employee for serious
misconduct, in which case salary and entitlements shall be
paid up to the time of dismissal only.
(9) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill,
competence and training consistent with the classification
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structure of this Agreement, provided that such duties are not
designed to promote de-skilling.
11.—OTHER LEAVE
(1) Bereavement Leave
(a) An employee shall, on the death of a member of the
immediate family, be entitled to paid leave up to and including
the day of the funeral of such relation, for a period of up to
two days not exceeding the number of hours which would have
been worked by the employee in that time. Proof of such death
shall be furnished by the employee to the satisfaction of the
employer.
(b) Provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with the roster, or on long service leave, vacation leave, or on
sick leave, or on workers’ compensation, or on authorised leave
without pay or on a public holiday.
(2) Examination Leave
An employee shall be granted sufficient time off with pay to
travel to and sit for the examinations of any approved course
of study.
12.—LEAVE WITHOUT PAY
(1) While an employee has the right to apply for leave without
pay the granting of such leave is at the discretion of the
employer.
(2) An employee applying for leave under this clause must
state the period of such leave and the reason for which the
leave is being sought.
(3) Leave without pay does not constitute a break in service
but shall not count in calculating the period of service for any
purpose of this Agreement unless where otherwise provided
for in this Agreement.
(4) If an employee is granted leave without pay the question
of the employee’s specific duties on return to work should be
considered before the granting of such leave and any
arrangements made documented. If no prior arrangement is
made, an employee, upon return to service shall be entitled to
a position commensurate with the position held immediately
prior to the commencement of such leave.
(5) The maximum period for which leave is granted under
this clause shall be one year.
13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non
attendance on the ground of personal ill health or injury at the
rate of ten (10) days per year, from the beginning of each year.
For those employees who commence work at anytime
throughout the year a pro-rata entitlement will apply.
(b) The unused portion of the entitlement prescribed in
paragraph (a) of this subclause in any accruing year shall
accumulate and may be availed of in the next or any succeeding
year.
(c) Where an employee’s employment is terminated prior to
the end of the school year, the calculation for pro-rata
entitlement of sick leave will be based on one sixth of a week
for each completed month of service with the employer. Where
an employee has utilised sick leave in excess of this entitlement
the employer may deduct the excess portion from the final
payment of wages to the employee.
(d) Where an employee’s employment is terminated by the
employer through no fault of the employee the provisions of
paragraph (c) of this subclause shall not apply.
(e) An employee shall upon request to their employer be
advised of their unused portion of sick leave. Where an
employee has utilised sick leave in excess of their entitlement,
they shall be advised of the provisions of paragraph (c) of this
subclause.
(2) This clause shall not apply where the employee is entitled
to compensation under the Workers’ Compensation and
Rehabilitation Act 1981.
(3) (a) Sick leave shall be granted provided the application
is supported by a certificate from a legally qualified and
registered medical practitioner stating the period during which
the employee is unfit for duty.
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(b) The employer shall not be entitled to a medical certificate
for absences of less than three consecutive working days unless
the total of such absences exceeds five days in any one accruing
year.
(4) No payment shall be made for any absence due to the
employee’s wilful misconduct.
14.—FAMILY LEAVE
(1) Use of sick leave
(a) An employee with responsibilities in relation to either
members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such
persons when they are ill. Such leave shall not exceed five (5)
days in any calendar year and is not cumulative.
(b) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.
(c) The entitlement to use sick leave is subject to—
(i) the employee being responsible for the care of the
person concerned; and
(ii) the person concerned being either—
(aa) a member of the employee’s immediate family; or
(bb) a member of the employee’s household.
(iii) the term “immediate family” includes—
(aa) a spouse (including a former spouse), of the
employee; and
(bb) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the employer by telephone of such absence at
the first opportunity on the day of absence.
(2) Use of unpaid leave
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.
15.—PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.
(1) Maternity Leave
(a) Nature of leave
Maternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (2) of this clause
whether prescribed in an award or otherwise.
(iii) Child means a child of the employee under
the age of one year.
(iv) Spouse includes a former spouse.
(v) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
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(c) Eligibility for maternity leave
(i) An employee who becomes pregnant, upon
production to her employer of the certificate
required by subclauses (1)(d) and (1)(i) of this
clause, shall be entitled to a period of up to
fifty two (52) weeks’ maternity leave provided
that such leave shall not extend beyond the
child’s first birthday. This entitlement shall be
reduced by any period of paternity leave taken
by the employee’s spouse in relation to the
same child and apart from paternity leave of
up to one week at the time of confinement shall
not be taken concurrently with paternity leave.
(ii) Subject to subclauses (1)(d) and (1)(i) of this
clause the period of maternity leave shall be
unbroken and shall, immediately following
confinement, include a period of six weeks’
compulsory leave.
(iii) The employee must have had at least twelve
(12) months’ continuous service within Catholic Education immediately preceding the date
upon such leave.
(d) Certification
At the time specified in subclause (1)(c) of this clause
the employee must produce to her employer—
(i) a certificate from a registered medical practitioner stating that she is pregnant and the
expected date of confinement;
(ii) an agreement shall exist where for the period
of maternity leave she will not engage in any
act inconsistent with her contract of employment.
(e) Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to the presumed date of confinement,
produce to her employer the certificate referred
to in subclause (1)(d)(i) of this clause.
(ii) An employee shall give not less than four (4)
weeks’ notice in writing to her employer of
the date upon which she proposes to commence
maternity leave stating the period of leave to
be taken.
(iii) An employer by not less than fourteen (14)
days’ notice in writing to the employee may
require her to commence maternity leave at
any time within the six (6) weeks immediately
prior to her presumed date of confinement. The
employee may work within this period provided they produce a certificate from a
registered medical practitioner stating that they
are fit to do so.
(iv) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (1)(e)(ii) of this clause if such failure is occasioned by the confinement occurring
earlier than the presumed date.
(f) Transfer to a safe job
(i) Where in the opinion of a duly registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it practicable, be transferred to
a safe job at the rate and on the conditions attaching to that job until the commencement of
maternity leave.
(ii) If the transfer to a safe job is not practicable,
the employee may, or the employer may require the employee to, take leave for such
period as is certified necessary by a registered
medical practitioner. Such leave shall be
treated as maternity leave for the purposes of
subclauses (1)(j), (1)(k), (1)(l) and (1)(m) of
this clause.
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(g) Variation of Period of Maternity Leave
(i) The period of maternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened.
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of maternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
(h) Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy
of an employee terminates other than by the
birth of a living child.
(ii) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of
the employee to resume work at a time nominated by the employer which shall not exceed
four weeks from the date of notice in writing
by the employee to the employer that she desires to resume work.
(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of a employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child then—
(aa) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
(bb) for illness other than the normal consequences of confinement she shall be
entitled, either in lieu of or in addition
to special maternity leave, to such paid
sick leave as to which she is then entitled and which a registered medical
practitioner certifies as necessary before her return to work.
(ii) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed the period to which the employee is entitled under subclause (1)(c) of this
clause.
(iii) For the purposes of subclauses (l)(j), (l)(k) and
(l) (l) of this clause, maternity leave shall include special maternity leave.
(iv) An employee returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding on such leave, or in the case of an employee
who was transferred to a safe job pursuant to
subclause (l)(f) of this clause, to the position
she held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
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(j) Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (1)(c) of this clause
an employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part to which she is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during her absence on maternity leave.
(k) Effect of Maternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on maternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
(l) Termination of Employment
(i) An employee on maternity leave may terminate her employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
(m) Return to Work After Maternity Leave
(i) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of maternity leave.
(ii) An employee, upon returning to work after
maternity leave or the expiration of the notice
required by subclause (l)(m)(i) of this clause,
shall be entitled to the position which she held
immediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(l)(f) of this clause to the position which she
held immediately before such transfer.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
(n) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on maternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(2) Paternity Leave
(a) Nature of Leave
Paternity leave is unpaid leave.
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(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (1) of Clause
15.—Parental Leave of this Agreement (and
includes special paternity leave) whether prescribed in an award or otherwise.
(iii) Child means a child of the employee or the
employee’s spouse under the age of one year.
(iv) Spouse includes a former spouse.
(v) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for paternity leave
A male employee, upon production to his employer
of the certificate required by subclause (2)(d) of this
clause shall be entitled to one or two periods of paternity leave, the total of which shall not exceed 52
weeks, in the following circumstances—
(i) an unbroken period of up to one week at the
time of confinement of his spouse;
(ii) a further unbroken period of up to 51 weeks in
order to be the primary care-giver of a child
provided that such leave shall not extend beyond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse in relation to the same child and shall not be taken
concurrently with that maternity leave;
(iii) The employee must have had at least 12
months’ continuous service within Catholic
Education immediately preceding the date
which he proceeds upon either period of leave.
(d) Certification
At the time specified in subclause (2)(c) of this clause
the employee must produce to his employer—
(i) a certificate from a registered medical practitioner which names his spouse, states that she
is pregnant and the expected date of confinement or states the date on which the birth took
place;
(ii) in relation to any period to be taken under
subclause (2)(c)(ii) of this clause an agreement
shall exist stating—
(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;
(bb) particulars of any period of maternity
leave sought or taken by his spouse;
and
(cc) that for the period of paternity leave he
will not engage in any act inconsistent
with his contract of employment.
(e) Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to each proposed period of leave, give
the employer notice in writing stating the dates
on which he proposed to start and finish the
period or periods of leave.
(ii) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
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(f)

(g)

(h)

(i)

(j)

(k)

subclause (2)(e)(i) of this clause if such failure is due to—
(aa) the birth occurring earlier than the expected date; or
(bb) the death of the mother of the child; or
(cc) other compelling circumstances.
(iii) The employee shall immediately notify his
employer of any change in the information
provided pursuant to subclause (2)(d) of this
clause.
Variation of Period of Paternity Leave
(i) The period of paternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of paternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Paternity Leave
Paternity leave, applied for under subclause
(2)(c)(ii)(aa) of this clause but not commenced, shall
be cancelled when the pregnancy of the employee’s
spouse terminates other than by the birth of a living
child.
Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (2)(c) of this clause
an employee may, in lieu of or in conjunction
with paternity leave, take any annual leave or
long service leave or any part to which he is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during his absence on paternity leave.
Effect of Paternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on paternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on paternity leave may terminate his employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of his
absence on paternity leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
Return to Work after Paternity Leave
(i) An employee shall confirm his intention of
returning to his work by notice in writing to
the employer given not less than four weeks
prior to the expiration of the period of paternity leave provided by subclause (2)(c)(ii) of
this clause.
(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by subclause (2)(c)(i) of this clause,
shall be entitled to the position which he held
immediately before proceeding on paternity
leave.

78 W.A.I.G.

(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, he shall be entitled to a position
as nearly comparable in status and salary or
wage to that of his former position.
(l) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on paternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(3) Adoption Leave
(a) Nature of Leave
Adoption leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include any employee engaged upon
casual or seasonal work.
(ii) Child means a person under the age of five
years who is placed with the employee for the
purpose of adoption, other than a child or stepchild of the employee or of the spouse of the
employee of a child who has previously lived
continuously with the employee for a period
of six months.
(iii) Relative Adoption occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of the whole
blood or half blood or by marriage).
(iv) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(v) Spouse includes a former spouse.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for adoption leave—
An employee, upon production to the employer of
the documentation required by subclause (3)(d) of
this clause, shall be entitled to one or two periods of
adoption leave, the total of which shall not exceed
52 weeks, in the following circumstances—
(i) an unbroken period of up to three weeks at the
time of placement of the child;
(ii) a further unbroken period of up to 52 weeks
from the time of the placement in order to be
the primary care-giver of a child. This leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employee’s spouse in relation to the same
child. The entitlement of up to 52 weeks shall
be reduced by—
(aa) any period of leave taken pursuant to
subclause (3)(c)(i) of this clause; and
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(bb) the aggregate of any periods of adoption leave taken or to be taken by the
employee’s spouse.
(ii) the employee must have had at least 12 months’
continuous service within Catholic Education
immediately preceding the date which he or
she proceeds on such leave in either case.
(d) Certification
(i) Before taking adoption leave the employee
must produce to the employer—
(aa) A statement from the adoption agency
or other appropriate body of the presumed date of placement of the child
with the employee for the adoption
purposes; or
(bb) A statement from the appropriate government authority confirming that the
employee is to have custody of the child
pending an application for an adoption
order.
(ii) In relation to any period to be taken under
subclause (3)(c)(ii) of this clause, an agreement shall exist stating—
(aa) the employee is seeking adoption leave
to become the primary care-giver of the
child;
(bb) particulars of any period of adoption
leave sought or taken by the employee’s spouse; and
(cc) that for the period of adoption leave the
employee will not engage in any act
inconsistent with his/her contract of
employment.
(e) Notice requirements
(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the
employer of such approval and within 2
months of such approval shall further notify
the employer of the period or periods of adoption leave the employee proposes to take. In
the case of relative adoption the employee shall
notify as aforesaid upon deciding to take the
child into custody pending an application for
adoption.
(ii) An employee shall not be entitled to adoption
leave unless the employee has not less than 12
months continuous service with the employer
immediately preceding the date upon which
he/she proceeds upon such leave.
(iii) An employee shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but no later than
14 days before such placement give notice in
writing to the employer of such date, and of
the date of the commencement of any period
to be taken under subclause (3)(c)(i) of this
clause.
(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be
taken under subclause (3)(c)(ii) of this clause
give notice in writing to the employer of the
date of commencing leave and the period of
leave to be taken.
(v) An employee shall not be in breach of this
clause, as a consequence of failure to give the
stipulated period of notice in accordance with
subclauses (3)(e)(iii) and (3)(e)(iv) of this
clause if such failure is occasioned by the requirement of an adoption agency to accept
earlier or later placement of a child, the death
of the spouse or other compelling circumstances.
(f) Variation of Period of Adoption Leave
(i) the period of adoption leave may be lengthened once only by the employee giving not

(g)

(h)

(i)

(j)

(k)

(l)
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less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) the period may be further lengthened by agreement between the employer and the employee,
in accordance with the provisions outlined in
Clause 12.—Leave Without Pay of this Agreement;
(iii) the period of adoption leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall be cancelled should the
placement of the child not proceed.
(ii) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the employer forthwith and
the employer shall nominate a time not exceeding four weeks from receipt of notification for
the employee’s resumption of work.
Special Leave
The employer shall grant to any employee who is
seeking to adopt a child, such unpaid leave not exceeding two days, as is required by the employee to
attend any compulsory interviews or examinations
as are necessary as part of the adoption procedure.
Where paid leave is available to the employee the
employer may require the employee to take such
leave in lieu of special leave.
Adoption Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (3)(c) of this clause,
an employee may, in lieu of or in conjunction
with adoption leave, take any annual leave or
long service leave or any part to which he or
she is entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during the employee’s absence on adoption
leave.
Effect of Adoption Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on adoption leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on adoption leave may terminate the employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of the
employee’s application to adopt a child or absence on adoption leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
Return to Work After Adoption Leave
(i) An employee shall confirm the intention of
returning to work by notice in writing to the
employer given not less than four weeks prior
to the expiration of the period of adoption leave
provided by subclause (3)(c) of this clause.
(ii) An employee, upon returning to work after
adoption leave shall be entitled to the position
held immediately before proceeding on such
leave.
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(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, the employee shall be entitled to
a position as nearly comparable in status and
salary or wage to that of the employee’s former
position.
(m) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on adoption leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his/her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.

16.—LONG SERVICE LEAVE
(1) Subject to subclause (3) of this clause, an employee who
has completed ten years’ continuous service with the employer
shall be entitled to ten weeks’ long service leave. For each
subsequent period of ten years’ service an employee shall be
entitled to an additional ten weeks’ long service leave.
(2) In calculating an employee’s entitlement under this clause,
continuous service with the employer prior to the 1st day of
January 1997 shall be taken into account in the following
manner—
(a) In the case of an employee who has already accrued
an entitlement to long service leave with the employer
prior to the 1st day of January, 1997, the employee
shall continue to accrue subsequent entitlements to
long service leave in accordance with the provisions
of subclause (1) of this clause.
(b) In the case of an employee who, at the 1st day of
January 1997, had not accrued an entitlement to long
service leave, the employee’s entitlement shall be
calculated on the following basis—
For any period of continuous employment prior to
the 1st day of January 1997, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service, in accordance with the relevant award.
(c) In the case of an employee covered by the Independent Schools Administrative and Technical Officers
Award 1993 who, at the 1st day of January 1993,
had not accrued an entitlement to long service leave,
the employee’s entitlement shall be calculated on the
following basis—
For any period of continuous employment prior to
the 1st day of January 1993, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service.
(d) In the case of employees who have worked less than
full-time during the accrual period, long service leave
shall be paid at the rate of the average of hours worked
over the accrual period.
(3) The expression “continuous service” includes any period
during which the employee is absent on full pay from their
duties, but does not include—
(a) Any period exceeding two weeks during which the
employee is absent on leave without pay. In the case
of leave without pay which exceeds eight weeks in a
continuous period, the entire period of that leave is
excised in full;
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(b) Any service of an employee who resigns or is dismissed, other than service prior to such resignation
or prior to the date of any offence in respect of which
they are dismissed by the employer, when that prior
service has actually entitled the employee to long
service leave under this clause.
(4) Any entitlement to annual leave that falls due during the
period of long service leave shall be recognised as extra leave
and not included in the long service leave.
(5) Any public holiday which occurs during the period an
employee is on long service leave shall be treated as part of
the long service leave and extra days in lieu thereof shall not
be granted.
(6) Where an employee has become entitled to a period of
long service leave in accordance with this clause, the employee
shall commence such leave as soon as possible after the accrual
date, or in a manner mutually agreed between the employer
and employee.
(7) Payment for long service leave shall be made—
(a) in full before the employee goes on leave, or
(b) by the normal fortnightly payment intervals; or
(c) by agreement between the employee and the employer.
(8) Where an employee has completed at least 7 years’ service
but less than 10 years’ service and employment is terminated—
(a) by their death;
(b) in any circumstances, other than serious misconduct,
the amount of leave shall be such proportion of 10 weeks’
leave as the number of completed years of such service bears
to 10 years.
(9) In the case to which subclause (8) of this clause applies
and in any case in which the employment of the employee
who has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the employee and upon termination by death, pay to the
personal representative of the employee upon request by the
personal representative, a sum equivalent to the amount which
would have been payable in respect of the period of leave to
which they are entitled or deemed to have been entitled and
which would have been taken but for termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.
17.—ANNUAL LEAVE LOADING
(1) An annual leave loading shall be included in the final
payment of ordinary wages made in December of each year to
employees who have become entitled to annual leave in
accordance with this Agreement.
(2) Subject to the annual leave or vacation leave provisions
in Parts I through to VI of this Agreement, the annual leave
loading shall be 17.5 per cent of four weeks’ wages at the rate
of pay applicable at the time of payment.
(3) If an employee commences after the beginning of first
term in a calendar year then the leave loading shall be paid,
proportionate to the length of service in that year, in December
of that year, provided that the employee’s contract of
employment is continuing into the next calendar year.
18.—PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,
subject to subclause (3) of this clause, be allowed as holidays
without deduction of pay namely: New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day.
(2) (a) When any of the days mentioned in the subclause (1)
of this clause falls on a Saturday or a Sunday the holidays
shall be observed on the next succeeding Monday and when
Boxing Day falls on a Sunday or a Monday the holiday shall
be observed on the next succeeding Tuesday.
In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.
(b) When any of the days observed as a holiday under this
clause falls on a day when a school employee (see Part IV—
Clause 39.—Classifications of this Agreement) is rostered off
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duty and is a day that the employee would normally have
worked and he/she has not been required to work on that day,
he/she shall be paid as if the day was an ordinary working day,
or if he/she agrees, be allowed a day’s leave with pay in lieu of
the holiday at a time mutually acceptable to the employer and
the employee.
(3) An employee who, on a day observed as a holiday under
this clause is required to work during his/her ordinary hours
of work shall be paid for the time worked at the rate of 2.5
times their ordinary rate or, if he/she agrees, be paid for the
time worked at the rate of time and one-half and in addition be
allowed to take a day’s leave with pay on a day mutually
acceptable to the employer and the employee.
(4) The provisions of this clause shall not apply to casual
employees.
19.—CASUAL EMPLOYEES
(1) A casual employee shall be engaged on an hourly contract
of service with a minium payment of—
(a) 2 hours; or
(b) 4 hours for school employees; or
(c) 1 day for an employee as defined in Clause 45.—
Classifications of this Agreement.
(2) A casual employee shall be paid 20 per cent in addition
to the rates prescribed for the work performed.
(3) A casual employee shall be paid for all work performed
on any of the days prescribed in subclause (1) of Clause 18.—
Public Holidays of this Agreement at the rate of double time
and one-half.
(4) A casual employee is defined as an employee who is not
employed on a regular basis and who is engaged by the
employer for a period not exceeding four weeks in duration.
20.—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week or weeks per year than are prescribed in the applicable
clauses of this Agreement, and such employees shall be
remunerated at a weekly rate pro-rata to the rate prescribed
for the classification of work on which they are engaged in the
proportion which their hours of work bear to the Hours clause
of this Agreement, for their classification and level of work.
(2) When an employee is employed under the provisions of
this clause, he/she shall receive payment for annual/vacation
leave, and sick leave on a pro-rata basis in the same proportion
as the number of hours regularly worked each week bears to a
full-time employee of the same classification.
21.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate of
salary than his/her ordinary classification, shall be paid the
higher salary for the time so engaged provided that engagement
is for no less than 5 consecutive working days/shifts.
Where an employee has worked two periods of 5 consecutive
days/shifts or more in one year on duties carrying a higher rate
of salary, then any subsequent higher duties in that year shall
be paid for at the higher salary rate.
22.—REST PAUSES AND MEAL BREAKS
(1) All employees shall be allowed a tea break of 10 minutes
daily between the second and third hour from starting time
each day. Such tea break shall be counted as time worked:
provided that such employees responsible for supervising
children continue such supervision during the said tea break.
(2) All employees shall be allowed a meal break of not less
than 30 minutes nor more than one hour between the hours of
12.00 noon and 2.00pm. Such time shall not count as time
worked.
(3) For employees classified in Part VI of this Agreement
who are rostered on duty during meal times shall be entitled to
a meal and shall be allowed sufficient time to have such meal.
23.—TRAVELLING AND MOTOR VEHICLE
ALLOWANCES
(1) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided for
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in the schedules set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangement as to motor vehicle allowance
not less favourable to the employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June the next
following year.
Rates of Hire for use of Employee’s own Vehicle on
Employer’s Business
Schedule 1—Motor Vehicle Allowance
Engine Displacement
(in Cubic Centimetres)
Over
1600cc1600cc
2600cc
2600cc
& Under
57.3
50.4
43.9
58.8
51.7
45.1

Rate per kilometre
Area & Details
Metropolitan Area
South West Land Division
North of 23.5° South
Latitude
65.1
58.0
50.4
Rest of the State
60.5
53.3
46.3
Motor vehicles with rotary engines are to be included in the 1600—2600cc
category.

Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official
Business
All Areas of State

Rate
Cents per Kilometre
17.8

24.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the
wages prescribed in this Agreement an employee shall be paid
the following weekly allowances when employed in the towns
described hereunder. Provided that where the wages are prescribed as fortnightly rates of pay, these allowances shall be
shown as fortnightly allowances. These rates are subject to
change from time to time in accordance with the Western Australian Catholic Schools (Enterprise Bargaining) Agreement
No. 1 of 1996.
Town
Married Persons Single Persons
allowance
allowance
$ per week
$ per week
Balgo Hills
144.10
72.05
Boulder
13.00
6.50
Beagle Bay
130.20
65.10
Billiluna
144.10
72.05
Broome
94.00
47.00
Carnarvon
40.40
20.20
Derby
98.00
49.00
Esperance
24.80
12.40
Gibb River
143.30
71.65
Kalgoorlie
13.00
6.50
Karratha
97.00
48.50
Kununurra
123.00
61.50
Lake Gregory
144.10
72.05
Lombadina
130.20
65.10
Port Hedland
90.60
45.30
Red Hill
115.80
57.90
Ringer Soak
144.10
72.05
Southern Cross
23.80
11.90
Tardun
17.40
8.70
Turkey Creek
130.20
65.10
Wyndham
120.00
60.00
(2) Except as provided in subclause (3) of this clause, an
employee who has a dependant shall be paid double the
allowance prescribed in subclause (1) of this clause.
(3) Where an employee
(a) is provided with board and lodging by his/her employer,
free of charge; or
(b) is provided with an allowance in lieu of board and lodging
such employee shall be paid 66 and two-third per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
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as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.
(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.
(7) (a) For the purpose of this clause “dependent” shall take
on the definition as described by the Australian Taxation Office
for such purposes.
(b) The income used as a dependency test shall be adjusted
on 30 June each year in accordance with variations to the
taxable limit for earnings for the dependent spouse rebate.
(8) Subject to the making of a General Order pursuant to
section 50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day of July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.
25.—SUPERANNUATION
(1) Employer Contributions
(a) An employer shall contribute to superannuation for each
employee in accordance with federal legislation to one of the
following approved superannuation funds—
(i) CONCEPT ONE—superannuation plan which was
established and is governed by a trust deed and rules
dated 23 September 1986, as amended; and
(ii) an exempted fund allowed by subclause (3) of this
clause.
(b) Employer contributions shall be paid at least monthly
for each week of service that the eligible employee completes
with the employer.
(c) “Ordinary Time Earnings” means the salary or other
remuneration periodically received by the employee in respect
to the time worked in ordinary hours and/or any other rate
paid for all purposes of this agreement to which the employee
is entitled for ordinary hours of work.
(2) Fund Membership
(a) “Eligible Employee” shall mean a full-time or part-time
employee who earns more than $450.00 per month.
(b) An employee shall not be eligible to join the fund until
he/she has completed one month’s satisfactory service. On
completion of this period the employee shall be entitled to the
appropriate employer contribution, from the date of the
employee’s commencement.
(3) Exemption
Exemptions from the requirements of this clause shall apply
to an employer who at the date of this Agreement—
(a) was contributing to a superannuation fund, in accordance with an order of an industrial tribunal; or
(b) was contributing to a superannuation fund in accordance with an order, award or an agreement of an
industrial tribunal, for a majority of employees and
makes payment for employees covered by this Agreement in accordance with that order, award or
agreement; or
(c) subject to notification to the Union, was contributing to a superannuation fund for employees covered
by this Agreement where such payments are not made
pursuant to an order of an industrial tribunal;
(d) was not contributing to a superannuation fund for
employees covered by this Agreement; and
(i) written notice of the proposed alternative superannuation fund is given to the Union; and
(ii) contributions and benefits of the proposed alternative superannuation fund are no less than
those provided by this clause; and
(iii) within one month of the notice prescribed in
subparagraph (d)(i) of this subclause being
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given, the Union has not challenged the suitability of the proposed fund by notifying the
Western Australian Industrial Relations Commission of a dispute.
(4) The employer shall provide such facilities as is appropriate
to ensure that all employees are adequately informed of the
provisions of the superannuation funds available.
26.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly or monthly.
(2) Accompanying each payment of wages shall be a pay
advice slip to be retained by the employee. On this slip the
employer shall clearly detail the employee’s name, hourly rate,
overtime, penalties, allowances, gross wage, deductions broken
down to—
(a) taxation; and
(b) other
and the net wage.
(3) On termination of employment the employer shall pay
to the employee all moneys payable to that employee before
the employee leaves the premises or the same shall be
forwarded to the employee by post on the following day.
27.—TIME AND WAGES RECORD
(1) The employer shall keep or cause to be kept, a record or
records containing the following particulars—
(a) Name of each employee.
(b) The nature of their work.
(c) The hours worked each day and each week.
(d) The wages and overtime (if any) paid each week.
(e) The age of each junior employee.
Any system of automatic recording by machines shall be
deemed to comply with this provision to the extent of the
information recorded.
(2) The salary records shall be open for inspection by a duly
accredited official of the Union during the usual office hours
at the employer’s office and the official may be allowed to
take extracts therefrom.
(3) The employer may refuse the representative access to
the records if—
(a) the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation; and
(b) the employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being notified of the requirement to inspect by the
representative.
(4) The power of inspection may only be exercised by a
representative of an organisation of employees authorised for
the purpose in accordance with the rules of the organisation.
(5) Before exercising a power of inspection, the
representative shall give reasonable notice of not less than 24
hours to an employer.
28.—RIGHT OF ACCESS, NOTICES AND INTERVIEWS
(1) Material approved by the Union will be displayed on a
notice board or a mutually agreed location, which is easily
accessible by employees.
(2) Every employee shall be provided with access to a copy
of this Agreement by the employer.
(3) The Secretary of the Union or authorised representative
will, on prior notification to the employer, have the right to
enter the employer’s premises during working hours, including
meal breaks for the purpose of distributing information and or
discussing with employees covered by this Agreement, the
legitimate business of the Union and or for the purposes of
investigating complaints concerning the application of this
Agreement, but shall in no way unduly interfere with the work
of the employees.
29.—DISPUTE SETTLING PROCEDURES
(1) The principles of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any questions, disputes or difficulties that may arise.
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(2) The parties to the dispute shall take an early and active
part in discussion and negotiation aimed at preventing or
settling questions, disputes or difficulties in accordance with
the agreed procedures set out hereunder.
(3) The provisions of this clause shall not preclude an
employee from discussing any grievance with a Union
representative or a representative of their choice as he/she
deems fit. Neither shall the provisions of this clause pre-empt,
limit or delay the right of the Union to enter into direct
negotiations with the employer to resolve matters in dispute
or to address matters of mutual concern.
(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor shall confer,
identify the facts and where possible, resolve the issue.
(b) If not resolved, the employee and the employer shall
confer and, where possible, resolve the issues.
(c) If not resolved, the parties to the dispute may confer with
the parties to this Agreement on this matter, and where possible,
resolve the issue.
(d) If the matter is still not settled, it may be referred to the
Western Australian Industrial Relations Commission for
conciliation/arbitration.
(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above
procedure is being followed, no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with this procedure.
(6) It is acknowledged that if the dispute relates to an alleged
ambiguity or uncertainty in this Agreement any party may at
any time apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.
PART III
TEACHER’S AIDES’ / TEACHING ASSISTANTS
30.—HOURS
The ordinary hours of work shall be 32.5 per week to be
worked between Monday and Friday inclusive.
Provided that where the nature of the work requires the
ordinary hours of work to be longer than 32.5, the employer
and Union may agree to the ordinary hours of work being up
to but not exceeding 38 per week.
31.—WAGES
(1) The rate of wage payable to employees engaged in the
classifications prescribed in Clause 32.—Classifications of this
Agreement after the 22nd day of May 1997 shall be—
Step
Hourly Rate
Annual Rate
$
7.2%
$
7.2%
Step 1
10.04
10.76
17,020.00 18,245.44
Step 2
10.23
10.97
17,342.00 18,590.51
Step 3
10.43
11.18
17,681.00 18,954.03
Step 4
10.67
11.43
18,088.00 19,390.34
Step 5
10.96
11.75
18,580.00 19,917.76
Step 6
11.33
12.15
19,207.00 20,589.90
Step 7
11.64
12.48
19,732.00 21,152.70
Step 8
11.71
12.55
19,851.00 21,280.27
Step 9
12.02
12.89
20,377.00 21,844.14
Step 10
12.32
13.21
20,885.00 22,388.72
Step 11
12.51
13.41
21,207.00 22,733.90
Step 12
12.65
13.56
21,445.00 22,989.04
Step 13
13.25
14.20
22,469.00 24,086.77
Step 14
13.86
14.86
23,493.00 25,184.50
Step 15
14.46
15.50
24,519.00 26,284.37
Progression through the wages scale shall be by annual
increment.
(2) A Teachers’ Aide left in charge of pupils for a full session
shall be paid at his/her ordinary rate plus 10 per cent for the
period for which they are left in charge, provided that, if the
period for which the employee is left in charge exceeds three
days, they shall be paid at the ordinary rate plus 20 per cent for
the whole period for which they are in charge, except where
provided for in the Catholic Education Office Aboriginal
Teaching Assistants Manual.

355

(3) (a) Child Care Workers
$ (per hour) 7.2%
First year of experience
11.82
12.67
Second year of experience
13.00
13.94
Third year of experience
13.63
14.61
Fourth year of experience
14.26
15.29
Fifth year of experience
14.90
15.97
(b) An employee left in charge of pupils for a full session or
more shall be paid no less than the rate applicable to a child
care worker in their fifth year of employment for the whole
period they are in charge, except where provided for in the
Catholic Education Office Aboriginal Teaching Assistants
Manual.
(4) An employee who has had previous experience relevant
to employment covered by this Agreement may have that
experience taken into account in determining the “year of
employment” at which an employee is appointed and paid.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
32.—CLASSIFICATIONS
Level One
Teachers’ Aides in Primary Schools, Pre-Primary Schools
or Pre-schools, Teaching Assistants, Home Economic Assistants, Physical Education Assistants.
Aboriginal Teaching Assistants.
Teachers’ Aides involved in a Special Education Programme
(a part-time programme for one or more students within a
mainstream school).
Enter Step 1
Exit Step
5
Level Two
Aboriginal Teaching Assistants in secondary schools.
Teachers’ Aides in Special Education Centres (a full-time
class, serving a region, within a mainstream school).
Enter Step 6
Exit Step
7
Aboriginal Teaching Assistants in Primary schools who have
completed the Certificate of Educational Practice or equivalent accredited course.
Step 7
Level Three
Aboriginal Teaching Assistants in secondary schools who
have completed the Certificate of Educational Practice.
Employees who have completed an approved “Classroom
Assistant” course at a recognised training institution or equivalent as agreed between the Union and the employer.
Teachers’ Aides in Special Education Schools (schools with
limited enrolment to students with a particular disability).
Aboriginal Teaching Assistants on satisfactory completion
of Certificate III in Education (Aboriginal & Torres Strait Islander)
Enter Step 8
Exit Step
10
Level Four
Teachers’ Aides in Special Education Schools who have
completed an approved “Classroom Assistant” course at a recognised training institution.
Teaching Assistants who have completed Certificate IV in
Education (Aboriginal and Torres Strait Islander) or Certificate in Community Teaching as specified in the Aboriginal
Teaching Assistants Programme Manual.
Step 11
Employees who have completed the Child Care Certificate,
Diploma of Children Services (0-5 yrs), National Nursery
Examination Board Certificate or other equivalent qualifications as agreed between the Union and the employer.
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Aboriginal Teaching Assistants on satisfactory completion
of the second year of Aboriginal Teachers’ Training Course.
Teaching Assistants who have completed the Diploma in
Education (Aboriginal and Torres Strait Islander) or the Associate Diploma in Community Teaching or one year of Bachelor
of Arts (Education) as specified in the Aboriginal Teaching
Assistants Manual.
Teachers’ Assistants who have completed the Advanced
Teacher Aide Certificate Special Needs.
Step 12
Level Five
Aboriginal Teaching Assistants who have completed a Diploma in Education (Aboriginal and Torres Strait Islander) or
the Associate Diploma in Education (Community Teaching)
and are working in specified schools as Community Teaching
Associates.
Enter Step 13
Exit Step
15
33.—VACATION LEAVE
(1) Except as hereinafter provided an employee shall be
allowed the holidays granted by the school in which he/she is
employed, including term and Christmas vacations, without
deduction of pay.
(2) Subject to the provisions of subclause (3) of this clause,
each employee shall be paid his/her ordinary wages for any
day on which he/she is relieved of the obligation to present
himself/herself for work.
(3) An employee who is employed to work less than the full
school year shall be entitled to payment at the ordinary rate of
pay for or in lieu of the term and Christmas vacation periods
related to that school year on the basis of one week’s pay for
each four weeks which the employee was employed to actually
work in the school.
PART IV
SCHOOL EMPLOYEES
34.—HOURS
(1) Subject to this Agreement, the ordinary working hours
for full-time employees shall be an average of 38 hours per
week, to be worked in not more than 40 hours in any week, or
eight in any day and shall be worked on any five days of the
week.
(2) Subject to Clause 36.—Overtime of this Agreement, the
spread of shift in any one day shall not exceed 12 and a ½
hours.
(3) In addition to meal breaks, there may be one break of at
least two hours in each shift for kitchen and dining room
employees.
(4) As the means of working a 38 hour week, a full-time
employee who works 40 hours per week, shall be entitled to
payment including shift and weekend penalties for the
following days on which the employee shall not be required to
attend for work—
(a) Three agreed days during the first school term vacation in each year.
(b) Two agreed days during each of the other school term
vacations.
(c) Five agreed days during the Christmas vacation.
(5) In lieu of the provisions of subclause (4) of this clause
and notwithstanding other provisions of this Agreement and
by agreement between an employer and a majority of
employees covered by this Agreement at a workplace, as a
means of working a 38 hour week the following may apply—
(a) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 76 hours over nine days each
fortnight with the tenth day off on full pay; or
(b) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 152 hours over 19 days in each
four week period with one day off on full pay in conjunction with other day(s) off work; or
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(c) by agreement with the Union, the hours of work may
be arranged so as to provide any other form of implementation of a 38 hour week.
(6) (a) A part-time employee shall be given payment for the
days referred to in subclauses (4) and (5) of this clause in the
proportion that the hours worked each week bear to 40. A parttime employee shall be granted the days referred to in
subclauses (4) and (5) of this clause in the proportion that the
number of days worked each week bears to five.
(b) By agreement in writing between the employer and the
employee, a part-time employee who works 30 hours per week
or less may be paid for all hours worked at the 38 hour week
rate in lieu of payment for the days prescribed in subclauses
(4) and (5) of this clause.
(7) Subject to the provisions of subclause (4) of this clause,
during the school vacation periods the employer shall be
relieved of the obligation to provide work and the employee
shall not be entitled to the payment of wages in respect of any
such period during which no work is performed other than
any period during which the employee is on annual leave or a
public holiday where the public holiday falls on a day on which
the employee would normally be employed to work. Provided
that the maximum period covered by this subclause shall be
four weeks (20 days) in any one year.
35.—ROSTERS
(1) A roster of the working hours shall be exhibited in the
office of each school/college and in such other place as it may
be conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day
and the breaks in shifts to be taken.
(3) (a) The roster in the office shall be open for inspection
by a duly accredited representative of the Union at such times
and place as the record book is so open for inspection.
(b) A duly accredited representative of the Union shall be
permitted to inspect the roster available to the employees not
more than once in any week during the times the record book
is so open for inspection.
(4) Such roster shall be drawn up in such manner as to show
the hours of each employee for one week in advance of the
date of the roster, and may only be altered on account of the
sickness or absence of an employee, or on account of any
contingency that the employer could not reasonably foresee,
or due to private arrangement between the employees
themselves.
36.—OVERTIME
(1) All work done outside the daily spread of hours provided
in Clause 34.—Hours of this Agreement, or beyond eight hours
in any one day or beyond 40 hours in any one week shall be
deemed overtime.
(2) Overtime shall be paid for at the rate of time and onehalf for the first two hours and double time thereafter provided
that all overtime worked on Saturday and Sunday shall be paid
for at the rate of double time.
(3) All work performed by any employee on his/her rostered
days off or on days worked in excess of those provided in
Clause 34.—Hours of this Agreement, shall be paid for at the
rate of double time except where such day is a public holiday
when double time and one-half shall be paid.
(4) Any employee recalled to work after his/her normal hours
of duty shall be paid for a minimum of three hours at overtime
rates and for all reasonable expenses incurred in returning to
work.
37.—WEEKEND WORK
(1) All ordinary hours of work performed between midnight
on Friday and midnight on Sunday shall be paid for at the rate
of time and one-half.
(2) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employee concerned.
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(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(3) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(4) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
38.—WAGES
(1) The minimum weekly rates of wage payable from the
beginning of the first pay period commencing on or after the
22nd day of May 1997 shall be—
Minimum
Hourly Rate
$
Level 1
Cleaner
Level 2
Domestic employees
including—Kitchen
Attendant/Canteen
Assistant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
Level 4
Groundsperson
Level 5
First Cook Grade 1
or Cook working alone
Groundsperson /
Handyperson Grade 1
Sewing Supervisor
Level 6
Groundsperson /
Handyperson, Grade 2
First Cook, Grade 2
Level 7
Senior Groundsperson/
Handy person
Tradesperson Cook
Level 8
Head Groundsperson

7.2%

Minimum
Annual Rate
$

7.2%

10.22

10.96

20,269.37

21,728.81

10.40

11.14

20,618.84

22,103.32

10.51

11.27

20,837.92

22,338.04

10.73

11.50

21,270.84

22,802.26

10.95

11.74

21,708.99

23,272.22

11.17

11.98

22,141.92

23,735.92

11.61

12.45

23,012.99

24,670.11

13.81

14.80

27,363.13

29,333.21

(2) Junior Employees: Junior employees shall receive the
following percentages of the adult rate for the class of work
on which they are engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
(3) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employer concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(4) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
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and not being employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
39.—CLASSIFICATIONS
Head Groundsperson: Shall mean a person in charge of
the grounds of a large school who would be responsible for
the supervision of all grounds staff. The person would have
qualifications and/or experience in horticulture, preparation
of turf wickets and lawn tennis courts, and could have the
responsibility for a full size swimming pool.
Senior Groundsperson/Handyperson: Shall mean a person
in charge of the grounds of a small school or section of a large
school and who has completed an apprenticeship in horticulture
or other relevant horticultural qualifications or who has
substantial relevant experience within the horticultural or
related industries to such an extent as would justify Grade 2
status. This person’s duties would also consist of maintenance
and minor repairs to external and internal fitments, equipment
or outdoor furniture. Would have at least one full-time
equivalent groundsperson under supervision. The senior
groundsperson/handyperson could have responsibility for the
maintenance of a swimming pool and lawn tennis courts, or
equivalent levels of responsibility.
Groundsperson/Handyperson (Grade 2): Shall mean a
person whose principal duties include tending a garden and
grounds. This person’s duties would also consist of
maintenance and minor repairs to external and internal fitments,
equipment or outdoor furniture. This person would work alone
in a small school.
Groundsperson/Handyperson (Grade 1): Shall mean a
person whose principal duties include tending a garden and
grounds or part of a garden and grounds. This person’s duties
would also consist of maintenance and minor repairs to external
and internal fitments, equipment or outdoor furniture. This
person would work under the supervision.
Groundsperson: Shall mean an employee whose principal
duties shall consist of tending a garden and grounds, working
under supervision or working in a small school under the
direction of the principal or bursar.
First Cook (Grade 2): Shall mean a person who is appointed
as the senior cook in a school, who holds formal qualifications
in cooking/catering or who has substantial relevant experience
within the catering or related industries to such an extent as
would justify Grade 2 status. A person without qualification
would normally require a minimum of five years’ experience
to justify such status. This person could be required to supervise
other staff and assist with the ordering of catering supplies.
First Cook (Grade 1): Shall mean a person appointed as
First Cook or Cook Working Alone who does not have the
qualifications or equivalent experience required for
classification of First Cook (Grade 2).
Tradesperson Cook: Shall mean a First Cook, Grade 2 who
has completed an apprenticeship in cooking, baking or pastry
cooking.
40.—UNIFORMS
Where an employee is required by the employer to wear
special clothing, such clothing shall be provided and laundered
by the employer at his/her expense. Provided that alternative
arrangements in respect of the supply and laundering of clothing
may be made by agreement between an employer and the
Union.
41.—PROTECTIVE CLOTHING
(1) Where employees are required to work in water they
shall be supplied with rubber boots.
(2) Employees required to clean toilets, use acids, wash
dishes, handle detergents, acids, soaps or injurious substances
shall be provided with rubber gloves.
(3) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by the employer.
(4) Where suitable protective clothing is supplied by the
employer to an employee such clothing and footwear shall
remain the property of the employer.
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PART V
ADMINISTRATIVE AND TECHNICAL OFFICERS
42.—HOURS
(1) The ordinary hours of duty for a full-time employee shall
be 37.5 hours per week Monday to Friday inclusive and the
hours of duty per day shall be fixed by agreement between the
employee and the employer. A full-time employee works a
minimum of 40 weeks per year.
(2) In the absence of any agreement reached in accordance
with subclause (1) of this clause, the following hours of duty
shall apply—
The ordinary hours of duty shall not exceed 37.5 hours
per week and shall be worked on Monday to Friday, between the hours of 8.00am and 5.00pm.
(3) The employee shall be allowed a meal break of not less
than thirty minutes, nor more than one hour, to be taken between
the hours of twelve noon and 2.00pm.
(4) All time worked at the direction of the employer before
the usual starting time or after the usual finishing time, or
beyond 7.5 hours in any one day, or outside the spread of hours
as prescribed under subclause (1) or (2) of this clause, shall be
deemed overtime and shall, at the discretion of the employee,
be paid for at the employee’s ordinary rate of pay or be given
paid time off in lieu equivalent to the time worked. The time
in lieu taken in accordance with this subclause shall be at such
time as is agreed between the employee and the employer.
(5) During the school vacation periods or any part thereof
during which an employee cannot be usefully employed, the
employer shall be relieved of the obligation to provide work
and the employee shall not be entitled to the payment of salary
in respect of any such period during which no work is
performed other than any period during which the employee
is on annual leave or a public holiday where the public holiday
falls on a day on which the employee would normally be
employed to work. Provided that the maximum period covered
by this subclause shall be eight weeks in any one year.
43.—ANNUAL LEAVE
(1) An employee who has completed 12 months’ continuous
service or who has been employed for a minimum of 40 weeks
in a calendar year shall be entitled to a minimum of 4 weeks’
paid annual leave.
(2) All time for which the school is closed due to vacation
leave shall count for the purpose of determining an employee’s
right to payment under this clause.
(3) Leave may be taken at a time agreed to between the
employer and the employee.
(4) If after four weeks’ continuous service in any qualifying
period an employee lawfully leaves his/her employment or
his/her employment is terminated by the employer through no
fault of the employee, the employee shall be paid salary in
lieu of annual leave proportionate to their length of service
calculated to the nearest completed week of service.
(5) If an employee’s commencement is after 1 January, then,
by agreement between the employer and the employee, the
employee may be granted pro-rata annual leave to the end of
the calendar year. Subsequent years of employment can
commence on 1 January.
(6) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day, being an ordinary working
day, for each such holiday observed as aforesaid.
44.—SALARIES
(1) (a) The minimum annual salary, according to
classification and experience, payable to an employee after
the 22nd day of May 1997 shall be—
Salary Level
Total Salary
$ Per Annum
7.2%
LEVEL 1
19,751
21,173.07
20,001
21,441.07
20,251
21,709.07
20,501
21,977.07
20,751
22,245.07
21,001
22,513.07

Salary Level
LEVEL 2

LEVEL 3

LEVEL 4

Total Salary
$ Per Annum
21,751
22,251
22,751
23,251
23,751
24,251
25,251
25,851
26,451
27,051
27,651
28,251
26,751
27,751
28,751
29,751
30,751
31,751
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23,317.07
23,853.07
24,389.07
24,925.07
25,461.07
25,997.07
27,069.07
27,712.27
28,355.47
28,998.67
29,641.87
30,285.07
28,677.07
29,749.07
30,821.07
31,893.07
32,965.07
34,037.07

(b) On appointment an employee shall be placed at the appropriate salary level according to full-time experience and
the classifications as prescribed in Clause 45.—Classifications
of this Agreement.
(c) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved superannuation fund nominated in accordance with the provisions
of Clause 25.—Superannuation of this Agreement, and not
being an employer contribution to superannuation paid in accordance with either federal legislation or an employer’s
contributory superannuation fund.
(d) An employee appointed to a salary rate shall proceed by
annual increments to the maximum of that classification level.
(e) If during progression through the salary steps, and within
an appropriate time frame prior to the employee’s next annual
increment, the employer considers such increment to be inappropriate due to work performance and as such does not
recommend or authorise further progression, then the employer
shall state the reasons in writing to the employee concerned.
(i) Such reasons should indicate the areas where the
employer considers improvement is required.
(ii) If the improvement required is achieved, then the
employee shall then proceed to his/her appropriate
salary level.
(f) An employee shall only progress from one level to another in accordance with the provisions as prescribed in Clause
45.—Classifications of this Agreement.
(g) The years of experience are indicated by the equivalent
number of steps from the entry level.
(h) For the purposes of determing weekly or fortnightly salary, the annual salaries as prescribed in subclause (1) of this
clause, shall be divided by 52.16 or 26.08 respectively.
(i) Where the conditions of employment of any employee
are subject to the provisions of subclause (5) of Clause 42.—
Hours of this Agreement, salary shall be averaged over the
period of a full year.
(2) Junior Classification
An employee under the age of 20 years shall receive the
following percentages of the rate appropriate to Level 1.
Under 17 years of age
60%
17 years of age
70%
18 years of age
80%
19 years of age
90%
45.—CLASSIFICATIONS
On commencement of employment, the employee shall be
placed in one of the following levels dependent upon
classification, qualification and experience—
(1) Level 1.
(a) An employee at this level requires no prior
experience or formal qualifications in the performance of the job and works under direct
supervision.
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(b) Examples of positions which may appropriately be classified as Level 1—
General clerical assistant, switchboard
operator, word processing operator,
data entry operator, laboratory attendant, school secretary and any assistant
employed within the terms of Clause
4.—Scope of the Independent Schools
Administrative and Technical Officers
Award 1993.
(2) Level 2.
(a) An employee at this level performs duties under general supervision, may have acquired
some relevant qualifications and is competent
in the performance of tasks associated within
Level 1 positions.
(b) Examples of positions which may appropriately be classified as Level 2, in addition to
those prescribed for Level 1, are as follows—
Library assistant, laboratory assistant,
accounts clerk, word processing operator, data process operator, secretarial
duties, receptionist/switchboard operator and school secretary.
(3) Level 3.
(a) An employee at this level works as a competent skilled autonomous employee and has
knowledge, skills and demonstrated capacity
to undertake complex tasks. The employee is
likely to have TAFE/TERTIARY or equivalent qualifications.
(b) Examples of positions which may appropriately be classified as Level 3—
Technician employed in the audio
visual, computer, media, library or
laboratory departments and/or any
other technician employed in the
school, secretary, bookkeeper, computer system supervisor, senior clerk or
senior computer operator, accounts,
records and school secretary.
(4) Level 4.
(a) An employee at this level, through formal
qualification or job responsibility, is fully competent in the performance of the job function.
An employee at this level would have a high
degree of autonomy, initiative and discretion
in the work program and would be responsible for the supervision of other administrative
and/or technical employees.
(b) Examples of positions which may appropriately be classified as Level 4—
Assistant bursar and/or registrar, senior finance employee, senior laboratory
technician, school and/or principal’s
secretary in a secondary school and
office manager with supervisory duties.
PART VI
(BOARDING HOUSE) SUPERVISORS
46.—HOURS
(1) Subject to this Agreement, the working days and hours
of duty shall be determined by written agreement between the
employer, the employee and the Union.
(2) In the event of no agreement being reached in regard to
hours of duty then the matter may be referred to the Western
Australian Industrial Relations Commission for determination.
47.—ROSTERS
(1) The hours of duty for each employee shall be set out in a
roster which shall contain the following details—
(a) the name of the employee/s;
(b) the starting and finishing times of each employee’s
shift, including any breaks which may be required
during such shift;
(c) the day/s on which each employee is off duty.

359

(2) Such rosters shall be drawn up and posted one week in
advance and may only be altered by agreement between the
employer and the employee concerned.
(3) Where agreement cannot be reached, pursuant to
subclause (2) of this clause, the employer may change the roster
provided that not less than twelve hours’ notice of such change
is given to any employee so affected.
48.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the holidays granted by the school in which they are
employed, including term and Christmas vacations, without
deductions of pay. An employee may be required for duty prior
to the beginning of each term and following the end of each
term for the purposes of preparing for the opening and/or
closure of the boarding house.
(2) If after four weeks’ continuous service in any calendar
year an employee lawfully terminates employment or such
employment is terminated by the employer through no fault of
the employee, the employee shall be paid salary in lieu of
vacation leave proportionate to the length of service. Provided
that an employee who was actually engaged for all school terms
in that calendar year shall be entitled to be paid for the whole
of the vacation period of that year.
(3) Where an employee has been paid for leave which at the
time of termination has not been fully accrued, the employer
may deduct from any monies owed, that portion to which the
employee is not entitled. Where the employment of an
employee is terminated by the employer prior to the attainment
of the accrued vacation leave, then the provisions of this
subclause shall not apply.
(4) At any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick leave or leave provided for in the terms of this
Agreement, shall not count for the purpose of determining the
rights to vacation leave.
49.—SALARIES
(1) The minimum annual salary payable to employees after
the 22nd day of May 1997 shall be as follows—
(a) Supervisor—
Salary Level

Total Salary
$ Per Annum

1st year of experience
2nd year of experience
3rd year of experience
4th year of experience
5th year of experience
6th year of experience

19,957
20,726
21,751
22,776
23,801
24,826

21,393.90
22,218.27
23,317.07
24,415.87
25,514.67
26,613.47

26,364
27,901

28,262.20
29,909.87

(b) Senior Supervisor—
1st year of experience
Thereafter

7.2%

(c) Houseparent—
Notwithstanding the provision of paragraph (a)
of this subclause, the maximum salary level
for this classification shall be that determined
as the fifth year of experience.
(2) On appointment as a supervisor at a boarding school, the
employer shall, on production of satisfactory evidence by the
employee of previous full-time equivalent experience in a
similar school position, place that employee on a salary point
commensurate with such previous experience.
(3) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
50.—CLASSIFICATIONS
(1) “Houseparent”—shall mean any supervisor who works
under the direct supervision of a resident teacher or supervisor,
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is non-resident at the school and who is required for duty either
prior to and/or during and/or immediately following each
school day Monday to Friday.
(2) “Part-Time Supervisor”—shall mean an employee who
works less hours than those usually worked by a full-time
supervisor at that boarding house.
(3) “Relief Supervisor”—shall mean an employee employed
as per the boarding house roster for a period no exceeding
four weeks.
(4) “Senior Supervisor”—shall mean any employee who is
responsible for the overall supervision of the boarding house.
(5) “Shift”—shall mean the defined hours of duty (including
broken periods) allocated to an employee in accordance with
the work roster, for any 24 hour period.
(6) “Supervisor”—shall mean an employee who is employed
to supervise in accordance with Clause 5.—Scope of this
Agreement.
51.—LODGING CONDITIONS
(1) Lodging facilities are to be provided free of charge for
any employee required to sleep over in a boarding house.
(2) Any employee who is required to sleep over in a boarding
house shall have access to kitchen and laundry facilities and
shall be provided with adequate privacy and security for
personal property including any private motor vehicle utilised
by the employee.
52.—GENERAL CONDITIONS
The employer shall make provision for the following—
(1) A boarding house supervisor is to be on duty at all
times that boarders require supervision except where
such supervision is conducted by a teacher or in sick
bay where the supervision is carried out by the school
nurse.
(2) Access by employees to telephone facilities for emergency use.
PART VII
NURSES
53.—TIME OFF DUTY
All employees shall be entitled to forty-eight hours off duty
each week, such hours shall be consecutive unless the employee
and employer agree otherwise.
54.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the leave granted by the school in which he/she is
employed without deduction of pay: Provided that such leave
shall be not less than six weeks during Christmas vacation nor
ten days during each of the term vacations.
(2) If after one month’s continuous service in any qualifying
twelve monthly period an employee terminates his/her
employment or his/her employment is terminated by the
employer through no fault of the employee, the employee shall
be paid for such proportion of vacation leave as the number of
completed months of his/her service in that qualifying period
bears to the full qualifying period of twelve months.
(3) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick
leave or time spent on school holidays or vacation leave as
prescribed by this clause shall not count for the purpose of
determing his/her rights to paid leave.
(4) An employee who is justifiably dismissed for misconduct
shall not be entitled to the benefits of the provisions of this
clause.
(5) No employee shall, during any period when he/she is on
leave engage in any employment for hire or reward in
substitution for the employment from which he/she is on leave,
and if an employee breaches this provision he/she shall
thereupon forfeit his/her right of leave upon which he/she has
entered, and the employer shall be entitled to withhold any
further payment in respect of the period and to reclaim
payments already made on account of such period of leave.
(6) This clause shall not apply to casual employees.
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55.—WAGES
(1) The minimum rate of wages payable to employees
covered by this Agreement after the 22nd day of May 1997
shall be as follows—
HOURLY
RATE
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
7th Year
8th Year

12.83
13.45
14.07
14.69
15.31
15.93
16.55
17.17

7.2%
13.75
14.41
15.08
15.74
16.41
17.07
17.74
18.40

TOTAL
RATE
$ Per Week
487.60
511.10
534.70
558.30
581.90
605.50
629.00
652.60

7.2%
522.70
547.89
573.19
598.49
623.79
649.09
674.28
699.58

ANNUAL
RATE
$
27,264.03
28,577.94
29,897.59
31,217.23
32,536.88
33,856.53
35,170.44
36,490.09

(2) Progression through the abovementioned scale shall be
by annual increments.
(3) Where an employee is appointed to the position of Nurse,
previous relevant nursing experience in an independent school
or at a similar level, shall be taken into account in determining
the appropriate incremental level. Experience shall include time
spent in relevant post basic courses.
(4) Nurse shall mean one who is registered or entitled to be
registered as a general trained nurse in Western Australia under
the Nurses Act, 1968—1980.
(5) The onus of proof of previous experience shall rest with
the employee.
(6) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the nurse into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
56.—LAUNDRY AND UNIFORMS
(1) Where an employee is required by the employer to wear
a special uniform, sufficient uniforms shall be provided at the
employer’s expense. In lieu of providing uniforms, the
employer shall pay an allowance of $4.70 per week to the
employee.
(2) Uniforms shall be a laundered free of cost to employees.
Where the uniforms of an employee cannot be laundered by
the school an allowance of $1.50 per week shall be paid to the
employee.
(3) For the purpose of this paragraph a uniform shall be
deemed to be “required” unless the employer advises the
employee that the wearing of uniforms is not a condition of
employment.
57.—BOARD AND LODGING
(1) The charge for full board and lodging provided to an
employee by the employer shall be $9.00 per night.
(2) Where the employer provides meals only to an employee
the following charges shall apply—
$
Lunch and dinner
3.50
Breakfast
2.00
(3) An accredited representative of The Australian Nursing
Federation, Industrial Union of Workers, Perth, shall be entitled
to inspect such food and accommodation at reasonable times.
(4) An employee shall not be charged for board and lodging
when absent from the school for more than one day on annual
leave, sick leave, long service or leave without pay.
(5) By agreement with the employee the amounts prescribed
in subclauses (1) and (2) of this clause may be deducted from
the salary of the employee.
(6) Future increases in board and lodging charges shall be
adjusted in accordance with increases awarded under the
current principles of wage fixation.
APPENDIX A
PARTIES BOUND
Employer Party
John XXIII College Council Inc
John XXIII Avenue
Mount Claremont WA 6010
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Union Parties
Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch
61 Thomas Street
Subiaco WA 6008
The Australian Nursing Federation,
Industrial Union of Workers Perth
Level 2
322 Hay Street
Subiaco WA 6008
The Independent Schools Salaried
Officers’ Association of Western Australia,
Industrial Union of Workers
143 Edward Street
East Perth WA 6004
APPENDIX B
AWARDS
Independent Schools Administrative and Technical Officers
Award 1993, No. A 15 of 1991
Independent Schools (Boarding House) Supervisory Staff
Award, No. A 9 of 1990
Nurses’ (Independent Schools) Award, No. 21B of 1962
School Employees (Independent Day & Boarding Schools)
Award, 1980, No. R7 of 1979
Teachers’ Aides’ (Independent Schools) Award 1988, No.
A27 of 1987
ENDORSEMENTS
Signed for and on behalf of—
The Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of Workers T. Howe
The Australian Nursing Federation,
Industrial Union of Workers, Perth
H.G. Atrill
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
H. Creed
Mr Greg Clune
John XXIII College Council Inc

METHODIST LADIES’ COLLEGE
(NON-TEACHING STAFF ENTERPRISE
BARGAINING) AGREEMENT 1997.
No. AG 326 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers and Others
and
Methodist Ladies’ College.
No. AG 326 of 1997.
Methodist Ladies’ College (Non-Teaching Staff Enterprise
Bargaining) Agreement 1997.
24 December 1997.
Order.
HAVING heard Ms T. Howe on behalf of the Independent
Schools Salaried Officers’ Association of Western Australia,
Industrial Union of Workers; Ms D. MacTiernan on behalf of
the Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Mr P. Brown on behalf of the Methodist Ladies’ College and by consent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1997, hereby orders—
THAT the Methodist Ladies’ College (Non-Teaching
Staff Enterprise Bargaining) Agreement 1997 as filed in
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the Commission on the 20th day of November 1997 be
registered on and from the 16th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This agreement shall be known as the Methodist Ladies’
College (Non-Teaching Staff Enterprise Bargaining) Agreement 1997.
2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Relationship to Parent Awards
5. Scope of Agreement
6. Single Bargaining Unit
7. Date and Duration of Agreement
8. Objectives
9. Salary Rates
10. Classifications
11. No Reduction
12. Leave
13. Efficiency Improvements
14. Superannuation
15. Insurance
16. Salary Packaging
17. Security of Tenure
18. Job Sharing
19. Dispute Resolution Procedure
20. Consultation
21. No Further Claims
22. No Precedent
23. Signatories
Appendix A
Appendix B
Appendix C
Appendix D
Appendix E
Appendix F
3.—PARTIES TO THE AGREEMENT
This agreement is made between Methodist Ladies’ College;
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers; The Australian Liquor, Hospitality and Miscellaneous Workers Union,
Miscellaneous Workers Division, Western Australian Branch
and the Australian Nursing Federation, Industrial Union of
Workers, Perth.
4.—RELATIONSHIP TO PARENT AWARDS
(1) This agreement shall be read and interpreted in conjunction with the following awards—
Independent Schools Administrative and Technical Officers Award 1993;
Teachers’ Aides’ (Independent Schools) Award 1988;
School Employees (Independent Day & Boarding
Schools) Award, 1980;
Nurses’ (Independent Schools) Award.
Independent Schools (Boarding House) Supervisory Staff
Award
Independent Schools’ Child Care (Out of School CarePlayleaders) Award.
(2) Where there is any inconsistency between this agreement and the relevant award, this agreement will prevail to the
extent of the inconsistency.
5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to staff members who are
employed within the scope of the awards listed in Clause 4.—
Relationship to Parent Awards.
(2) The estimated number of staff covered by this agreement is 74.
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6.—SINGLE BARGAINING UNIT
(1) The parties to this agreement have formed a single bargaining unit.
(2) The single bargaining unit has conducted negotiations
with the College and reached full agreement with the College
represented by this agreement.
7.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on and from the 16th
day of December 1997 and shall apply until the 31st day of
December 1998. The parties have agreed to meet no later than
three months prior to the expiry of this agreement.
8.—OBJECTIVES
(1) The College’s foremost aim is to provide a broad, balanced, relevant, holistic and high quality education for students
and prepare them for adulthood. Each and every employee, to
varying degrees, has an input into the broader education process and through this agreement should strive to achieve the
following objectives—
(a) Re-affirm a mutual responsibility to maintain a working environment that will ensure that the College and
its staff continue to be genuine participants and contributors to the College aims, objectives and
philosophy.
(b) Safeguard and improve the quality and productivity
of services at the College through the continual review of work practices and procedures and upgrading
of professional skills and knowledge.
9.—SALARY RATES
(1) The minimum annual rate of salary payable to members
of staff engaged in the classifications prescribed in Clause 10.—
Classifications shall be—
Level
Level 1

Level 2

Level 3

Level 4

Level 5

Step
1
2
3
4
5
6
1
2
3
4
5
6
1
2
3
4
5
6
1
2
3
4
5
6
1
2
3
4
5
6

From 1.7.97
$
22,000
22,300
22,600
22,900
23,200
23,500
22,900
23,250
23,600
23,950
24,300
24,650
25,000
25,550
26,100
26,650
27,200
27,750
28,750
29,450
30,150
30,850
31,550
32,250
32,500
33,500
34,500
35,500
36,500
37,500

From 1.1.98
$
22,660
22,969
23,278
23,587
23,896
24,205
23,587
23,948
24,308
24,669
25,029
25,390
25,750
26,317
26,883
27,450
28,016
28,583
29,613
30,334
31,055
31,776
32,497
33,218
33,475
34,505
35,535
36,565
37,595
38,625

From 1.7.98
$
23,113
23,428
23,744
24,059
24,374
24,689
24,059
24,426
24,794
25,162
25,530
25,897
26,265
26,843
27,421
27,998
28,576
29,154
30,205
30,940
31,676
32,411
33,146
33,882
34,145
35,195
36,246
37,296
38,347
39,398

(2) In the event of any safety net adjustments being applied
in the future to any of the relevant awards, such shall be absorbed into the salary rates prescribed in this agreement.
(3) (a) Employees appointed to a salary level shall proceed
(step by step) within that level based upon the percentage of
full time hours undertaken by that employee. Boarding House
Assistants however shall progress in accordance with the table contained in Appendix C of this agreement.
(b) The following formula shall apply for the purpose of
determining when all part-time employees are entitled to incremental increases—
80%—100%—by annual increments
50%—79%—every 1.5 years
less than 50%—every 2 years.
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(c) Anniversary dates, for the purposes of progression from
step to step will be 1 July 1997.
(4) (a) If, during progression through the salary steps, and at
least two months prior to the employee’s next annual increment, the employer considers such increment to be
inappropriate due to work performance and, as such, does not
recommend or authorise further progression to the next step,
then the employer shall state reasons in writing to the employee concerned.
(b) Such reasons should indicate the areas where the employer considers improvement is required. If the improvement
is subsequently achieved, then the employee shall progress to
the appropriate salary step from the time of improvement.
(c) If the employer does not recommend or authorise progression at the end of this procedure, then the employee may
choose to appeal this decision in accordance with the provisions of Clause 19—Dispute Resolution Procedure.
(5) (a) An employee may only progress from one level to
another in accordance with the provisions prescribed in Clause
10.—Classifications.
(b) Should an employee’s responsibilities increase to the
extent where he/she considers his/her salary level to be no
longer appropriate to his/her position, the employee and/or
his/her representative may, at any time, apply in writing to
have his/her classification reviewed.
(c) The employer shall determine whether such reclassification is warranted within twenty eight days from the date of the
written application. If the reclassification is agreed, the date
from which the new rate will apply will be determined by
mutual agreement. If the employer does not recommend reclassification, then the employee has the right to appeal in
accordance with the provisions of Clause 19.—Dispute Resolution Procedure.
10.—CLASSIFICATIONS
Each staff member shall be placed in one of the following
levels dependent on the skills, qualification and experience
demanded by the position.
Level 1
The employee at this level requires no prior experience or
formal qualification in the performance of his/her job and works
under direct general supervision.
Level 2
The employee at this level performs tasks under general supervision, is competent in the performance of tasks associated
with level 1 positions. The employee will, if the position requires, have acquired trade or other relevant qualifications and/
or demonstrated experience. Some employees at this level will
supervise other employees under direction.
Level 3
The employee at this level is competent and skilled and performs duties under general direction, but with some degree of
autonomy. The employee will have acquired a recognised trade
or other relevant qualification and/or demonstrated experience.
Some employees at this level could be responsible for the supervision of others.
Level 4
The employee at this level is competent and skilled with the
knowledge and demonstrated ability to undertake complex
tasks with a reasonable degree of autonomy. They may also be
involved in the supervision of others and will have relevant
TAFE/Tertiary or equivalent qualifications and/or demonstrated
experience.
Level 5
The employee at this level will manage and be accountable
for the services under his/her control. The employee, generally through job responsibility, qualification or experience, is
not only fully competent in the performance of his/her role
but also has a high degree of autonomy, initiative and discretion in the work programme. The employee may also be
responsible for the day to day management of employee teams.
11.—NO REDUCTION
(1) Nothing herein contained shall entitle the College to reduce the salary of any staff member who, at the date of this
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agreement, was being paid a higher rate than the minimum
prescribed for the staff member’s classification at the time.
(2) Salaries however may be capped at their current rate in
cases where remuneration is considered to be in excess of the
definitions prescribed in Clause 10.—Classifications.
12.—LEAVE
(1) Long Service Leave
(a) Any employee who has completed eight continuous
years of service with the College shall be entitled to
ten weeks’ long service leave on full pay. Pro-rata
entitlement on termination will be paid after seven
years’ continuous service.
(b) For each subsequent eight years of service the employee shall be entitled to an additional ten weeks’
paid long service leave.
(c) Part-time employees will be paid long service leave
on a pro-rata basis in accordance with hours worked.
(d) Long service leave will generally be taken in its entirety, however in special circumstances, which result
in no additional cost to the College, leave may be
taken in smaller portions at mutually agreed times.
(2) Parental Leave
The College will grant parental leave in accordance with
current minimum conditions as contained in the West Australian Minimum Conditions of Employment Act (1993).
(3) Special Family Leave
The College agrees to the employee using three (3) of his/
her sick days each calendar year to care for sick members of
his/her immediate family. If more than one day is taken in
succession the employee will be required to produce a medical certificate confirming the illness of the person concerned.
Leave unused for this purpose will only accrue as normal sick
leave.
13.—EFFICIENCY IMPROVEMENTS
(1) Flexibility of Hours
(a) The parties recognise that there is a wide range of
duties and responsibilities associated in the operation of a Day and Boarding School. By necessity
these duties and responsibilities are undertaken at a
range of times during each twenty-four hour span.
(b) Appendices A,B,C,D,E and F address the issue of
normal weekly working hours for employees in individual departments and should be referred to for
the determination of such.
(c) Appendices A,B,C,D,E and F also address the issue
of overtime worked by employees in individual departments and should be referred to for determining
additional remuneration, if any, for such.
(d) As part of the daily structure of hours each employee
will be entitled to a paid fifteen minute tea break,
generally in the morning, and an unpaid thirty minute
meal break.
(2) Workplace Culture
(a) Employees covered by this agreement agree to work
collectively in an effort to achieve the objectives of
the College as prescribed in Clause 8.—Objectives.
(b) Employees will have commitment to and responsibility for the work that they undertake. This will
include the ongoing improvement of work practices
and the continuous search to provide a better quality
of service within their team.
(c) Employees will strive to work together with others
from all areas of the College, whether it be in a team
or as an individual, to improve the delivery of service. Individuals and teams will take responsibility
for finding solutions and be solutions based rather
than problems based.
(3) Part-time Employees
(a)
(i) The College may vary the regular hours of
employment of part-time employees provided
that at least eight weeks’ written notice is given
of any variation, unless otherwise agreed by
the College and the employee.

363

(ii) Both parties agree that, where variations to
hours of part-time employees are required, a
high degree of flexibility be adopted. This may
include accepting work in other areas of the
College.
(b) In determining the hours of a part-time employee,
the College acknowledges that such employees may
wish to seek additional employment and agrees to
negotiate hours of duty which, as far as practicable,
suit the circumstances of the College and the employee.
(4) Occupational Safety and Health
(a) The College Council, senior management and staff
believe that the safety and health of everyone who
works and studies at Methodist Ladies’ College is
important and hence are committed to the successful
management of occupational safety and health
throughout the College and its associated activities.
(b) The Principal is ultimately responsible for occupational safety and health within the College.
Responsibility for the execution of the policy in areas under their control is delegated by the Principal
to senior management, managers and supervisors.
(c) Every employee of Methodist Ladies’ College is
expected to contribute to the achievement of a safe
workplace in an atmosphere of meaningful consultation and genuine co-responsibility. To this end all
employees of the College will report any hazards and
actively consult with members of occupational safety
and health committees in the College workplaces
about the occupational safety and health of the College community.
(5) Appraisal
The parties agree to work together to develop an ongoing
appraisal procedure for all non-teaching staff within the lifetime of this agreement.
(6) Professional Development
(a) Professional development activities will be undertaken partly in College time and partly in the staff
member’s own time, where feasible, in equal proportions.
(b) There will continue to be consultation with staff
members in the planning of professional development.
14.—SUPERANNUATION
(1) The Superannuation Guarantee Levy is paid into the
College fund on behalf of each employee. The levy, which is
currently six per cent of ordinary earnings, is payable when an
employee’s monthly salary exceeds $450.00.
(2) Employees who elect to contribute a minimum five per
cent of base gross salary to the College fund will benefit from
an additional College contribution to a maximum of ten per
cent total College contribution.
(3) Salary sacrifice of superannuation payments is available
for all staff.
15.—INSURANCE
For the period of this agreement, the College will provide
the following insurance cover for all employees covered by
this agreement—
(1) Journey Insurance—as per the Uniting Church Insurance policy;
(2) Personal Accident Insurance—as per the Uniting
Church Insurance policy effective from the 16th December 1997;
(3) Salary Continuance Insurance—providing a benefit
of seventy-five per cent of normal salary for a period of up to two years following deferment of ninety
days.
16.—SALARY PACKAGING
The College will offer salary packaging through the
McMillan Shakespeare Group under the terms and conditions
detailed in the information package.
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17.—SECURITY OF TENURE
(1) If, through no fault of his/her own, an employee’s position is no longer viable, the College will endeavour to offer
alternative employment in some other area of the College.
Nevertheless, there is no guarantee of a position being available.
(2) If alternative work cannot be found, redundancy payments shall be in accordance with the Commonwealth standard
or the Award, whichever is greater.
18. —JOB SHARING
Where job sharing will not inconvenience the College or be
detrimental to the efficient performance of the duties of the
position, job sharing will be allowed.
19.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty
arising out of this agreement.
The following procedure shall apply to the resolution of any
dispute—
(1) The immediate parties to the dispute shall attempt to
resolve the matter by mutual discussion and determination within five working days.
(2) (a) If the immediate parties are unable to resolve
the dispute, the employee must make written
application to meet with the Principal and/or
an appointed delegate in an attempt to resolve
the matter
(b) This meeting must take place within three
weeks of the employee’s written application,
unless otherwise agreed to by the parties, and
the employee will have the right to have a representative present.
(3) If the parties are still unable to resolve the dispute,
the matter, at the request of either party, shall be referred to a meeting between the parties to this
agreement.
(4) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Commission.
20.—CONSULTATION
(1) A Consultation Committee, six in number, shall be established with equitable representation of the College and
employees covered by this agreement.
(2) The employee representatives shall be elected by a ballot of employees.
(3) The Committee shall provide a forum in which to discuss matters that relate directly to the conditions of employment
of non-teaching staff. Meetings will be held at least once during each school term for the purpose of planning and monitoring
the implementation of this agreement.
21.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not
seek any further claims, with respect to salaries or conditions,
unless they are consistent with the State Wage Case Principles.
22.—NO PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the College or
not.
23.—SIGNATORIES
Methodist Ladies’ College
The Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of
Workers
The Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
The Australian Nursing Federation,
Industrial Union of Workers Perth

Margaret Thomas

T.I. Howe

Helen Creed
H.G. Attrill
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APPENDIX A
Independent Schools Administrative and Technical Officers
Award 1993
Nurses’ (Independent Schools) Award
(1) Hours of Duty
Thirty-seven and one half-hours per week will constitute
full time employment. Hours of duty shall be from Monday to
Friday and in accordance with the requirements of each position.
(2) Given Days
Employees who otherwise work during school holidays will
be granted six given days on full pay during each calendar
year. Three days will be taken between Christmas and New
Year with two days taken during the July break and one in the
October break. Days not taken will accrue.
Given days during the term breaks will be taken at mutually
agreed times.
(3) Overtime
Employees may be asked to work overtime on occasions to
cater for special projects or heavy workloads. When this occurs the employee may choose to have payment made at
ordinary rates or take equivalent time in lieu at a mutually
agreed time.
The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.
(4) Public Holidays
Employees may be required to work on some public holidays. Where this occurs on days where students are present
employees may choose to be paid the additional time at normal time rates, or take equivalent time in lieu at a mutually
agreed time.
On all other Public Holidays employees will be paid in accordance with award stipulations.
APPENDIX B
School Employees (Independent Day & Boarding Schools)
Award, 1980
Catering & Domestic
(1) Overtime
Overtime will be paid for as per the conditions stipulated in
the appropriate award.
(2) Meal Breaks
Part-time employees may choose to work up to a maximum
of six hours per day before taking their compulsory thirty
minute unpaid meal break, provided this does not put at risk
the health and safety of any person.
(3) Standdowns
Employees may be stood down without pay for a maximum
of twenty days per year before loss of leave entitlements.
Standdown time will be during vacation breaks only. It may
also be a requirement for employees to work during certain
College breaks.
(4) Annual Leave
Accrued annual leave will be taken during school holidays
and at a time mutually agreed between the employee and the
College. In extenuating circumstances only, leave may be taken
during term time.
(5) Agreed Days
Each permanent employee shall be entitled to payment of
twelve (12) agreed days during each calendar year. The relevant award stipulates that these days will be taken as follows—
(a) three agreed days during first term vacation in each
year;
(b) two agreed days during each of the other school vacations;
(c) five agreed days during the Christmas vacation.
(6) Public Holidays
Employees may be required to work on some public holidays. Where this occurs employees will be paid in accordance
with award stipulations.
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(7) Dress Code
For the duration of this agreement appropriate clothing and
footwear shall be supplied or an allowance paid to ensure
employees are dressed suitably and safety. Employees with
these entitlements are expected to comply with dress and safety
standards at all times.
APPENDIX C
Independent Schools (Boarding House) Supervisory Staff
Award
(1) Working Hours
Forty (40) hours per week will constitute full time employment.
(2) Salary Progression
Boarding House Assistants will commence at Level 1/Step
2 of this agreement in their first year of service and will progress
in salary steps as follows—
At commencement
Level 1
Step 2
After first incremental step
Level 1
Step 4
After second incremental step
Level 1
Step 6
After third incremental step
Level 2
Step 4
After fourth incremental step
Level 2
Step 6
After fifth incremental step
Level 3
Step 2
(3) Overtime
Employees may be asked to work overtime, on occasion, to
cater for special projects or additional workloads. When this
occurs payment will be made at ordinary rates or equivalent
time in lieu taken at a mutually agreed time.
The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.
(4) Public Holidays
Employees may be required to work on some public holidays. Where this occurs on days when students are present
employees may choose to be paid the additional time at normal time rates, or take equivalent time in lieu at a mutually
agreed time.
On all other public holidays employees will be paid in accordance with award stipulations.
(5) Meals
Meals will be supplied to staff who are on duty at times
when the dining room is open.
APPENDIX D
Teachers’ Aides’ (Independent Schools) Award 1988
(1) Working Hours
The ordinary hours of duty will normally be thirty-two and
one half per week, but could be up to thirty-eight, according to
the needs of the College.
The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.
(2) College Camps
Employees who elect to attend College camps will be paid
an allowance of $100.00 per day, over and above their normal
pay during attendance.
(3) Public Holidays
Employees will be required to work on public holidays when
students are present without additional payment.
(4) Annual Leave
Annual leave will be in accordance with that granted to College teaching staff.
APPENDIX E
School Employees (Independent Day & Boarding Schools)
Award, 1980
Grounds
(1) Hours of Duty
Employees within this department will be required to work
seventy-six (76) hours of normal time during each fortnightly
cycle.
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(2) Overtime
Given reasonable notice, employees will be asked to undertake nominal amounts of overtime. Unless more than two hours
is undertaken on any day, or more than four hours in any fortnightly cycle, payment will be at normal hourly rates. Overtime
in excess of this will be paid for at the rate stipulated in the
award.
The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis. Employees would generally only be
required to work overtime in special circumstances.
(3) Public Holidays
Employees may be required to work on some public holidays. Where this occurs employees will be paid in accordance
with award stipulations.
(4) Rostered Days Off
The College offers three different applications in regard to
employees accruing and taking rostered days off. They are as
follows—
(a) work eight and one half-hours per day for eight days
in a fortnightly cycle and eight hours on the ninth
day. The tenth day is then taken as a rostered day off;
(b) work eight hours per day for ten days in each cycle
with all time beyond the standard seventy-six hour
fortnight accruing toward rostered days off;
(c) work seven hours and thirty-six minutes per day on
ten days of each fortnightly cycle. With this option
no rostered day off is accrued.
Rostered days off not taken in any given fortnightly cycle
may be accrued to a maximum of three days. All rostered days
off not taken will then be paid for at the employee’s normal
hourly rate of pay.
(5) Annual Leave
Annual leave will not generally be taken during times of the
College’s peak needs, except in special circumstances.
APPENDIX F
Child Care (Out of School Care-Playleaders) Award
(1) Working Hours
The ordinary hours of duty will be thirty-seven and one half
per week.
(2) Overtime
Employees may be asked to work overtime, on occasion, to
cater for special projects or additional workloads. When this
occurs payment will be made at ordinary rates or equivalent
time in lieu taken at a mutually agreed time.
The parties recognise that there is no intention on behalf of
the College to have employees work more than their prescribed
hours on a regular basis.
(3) Public Holidays
Employees may choose to be paid the additional hours for
work undertaken on public holidays at normal time rates, or
take the equivalent time in lieu at a mutually agreed time.
(4) Set-Up Time
Additional time allocation for set up or relocation of premises
will be granted for special circumstances and negotiated with
the Head of Junior School.
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PARENT CONTROLLED CHRISTIAN EDUCATION
ASSOCIATION NORTHERN SUBURBS INC.
(ENTERPRISE BARGAINING) AGREEMENT 1997.
No. AG 223 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers
and
Parent Controlled Christian Education Association Northern
Suburbs Inc.
No. AG 223 of 1997.
Parent Controlled Christian Education Association Northern
Suburbs Inc. (Enterprise Bargaining) Agreement 1997.
24 December 1997.
Order.
HAVING heard Ms T. Howe on behalf of the applicants, and
by consent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1997, hereby orders—
THAT the Parent Controlled Christian Education Association Northern Suburbs Inc. (Enterprise Bargaining)
Agreement 1997 as filed in the Commission on the 3rd
day of September 1997 and as amended be registered on
and from the 16th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This agreement shall be known as the Parent Controlled
Christian Education Association Northern Suburbs Inc. (Enterprise Bargaining) Agreement 1997.
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.

2.—ARRANGEMENT
Title
Arrangement
Parties to the Agreement
Scope of Agreement
Date and Duration of Agreement
Relationship to Parent Award
Single Bargaining Unit
Objectives
Salary Rates
Agreed Efficiency Improvements
Long Service Leave
Dispute Resolution Procedures
Other Matters
No Further Claims
No Reduction
No Precedent
Signatories

3.—PARTIES TO THE AGREEMENT
This agreement is made between Parent Controlled Christian Education Association Northern Suburbs Inc. (“the Board”)
and the Independent Schools Salaried Officers’ Association of
Western Australia, Industrial Union of Workers (the ISSOA),
a registered organisation of employees.
4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers employed by
the Parent Controlled Christian Education Association Northern Suburbs Inc. who are covered by the provisions of the
scope of the Independent Schools’ Teachers’ Award 1976 (“the
award”).
(2) The number of employees covered by this agreement is
55.
(3) The Parent Controlled Christian Education Association
Northern Suburbs Inc. administers Kingsway Christian College and Merriwa Christian School (the College).
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5.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on and from the
16th December 1997 and shall expire on 31st December 1998.
(2) The parties have agreed to meet no later than six months
prior to the expiration of this agreement to review this agreement.
6.—RELATIONSHIP TO PARENT AWARD
This agreement shall be read and interpreted in conjunction
with the award.
Where there is any inconsistency between this agreement
and the award, this agreement will prevail to the extent of the
inconsistency.
7.—SINGLE BARGAINING UNIT
The parties to this agreement have formed a single bargaining unit.
The single bargaining unit has conducted negotiations with
employer and teacher representatives and has reached full
agreement.
8.—OBJECTIVES
The nature and purposes of this agreement are to—
(1) Consolidate, and develop further initiatives arising
out of the award restructuring process.
(2) Accept a mutual responsibility to maintain a working environment which will ensure that the Board
and its staff become genuine participants and contributors to the College’s aims, objectives and
philosophy.
(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of professional skills and knowledge. The Board and the
teaching staff acknowledge that this upgrading of
skills and experience can best occur when both the
Board and staff share responsibility for professional
development by undertaking both in-service and external courses and training partly during school time
and partly during the teachers’ time.
(4) To enhance the education process by continually providing a Christ-centred foundation and perspective
within the structure of the curriculum in harmony
with the ethos of the College defined within the Mission Statement as adopted by the Board.
9.—SALARY RATES
(1) Effective the 1st day of July 1997, the minimum annual
rate of salary payable to teaching staff engaged in the classifications described in Clause 11.—Salaries of the award are set;
Salary
Salary
Step
01-July 97 per annum
$
1
24,599
2
26,500
3
29,149
4
30,796
5
32,015
6
33,935
7
35,249
8
36,838
9
39,426
10
40,638
11
42,320
12
43,763
13
45,493
(2) In the event of any safety net adjustment being applied
to the award such adjustment shall be absorbed into the increase.
10.—AGREED EFFICIENCY IMPROVEMENTS
(1) (a) Professional Development
Professional development activities shall be undertaken
partly in school time and partly in the teachers’ own time;
where feasible in equal proportions.
(b) There will continue to be consultation with teachers in
the planning of appropriate professional development.
(c) The Board will give appropriate in-service training to
new staff members.
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(2) Teaching Appointment
(a) The Board will provide a statement of requirements,
including methods of appraisal, for newly appointed
teachers.
(b) A teacher who, at the end of a probationary period of
up to two years is deemed by the Board not to have
developed adequate teaching skills, may be appointed
as a temporary teacher, subject to Appendix 1
(Teacher Appraisal) of the award.
(i) The normal length of probation for a teacher
in his/her first teaching appointment will be
two years.
(ii) The normal length of probation for an experienced teacher will be one year. An experienced
teacher is any teacher who has two or more
years of full time teaching experience.
(3) Payment of Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause
11.—Salaries of the award, relief teachers employed for five
days or less may be engaged by the day or half day and paid a
pro-rata rate on the basis of the periods worked in relation to
the number of periods in the particular school day.
11.—LONG SERVICE LEAVE
(1) Notwithstanding the provisions of subclause (1) of Clause
10.—Long Service Leave of the award, a teacher who has
completed eight years’ continuous service with the Board shall
be entitled to take 10 weeks’ long service leave on full pay,
corresponding with a school term.
(2) Where the continuous service of a teacher during the
period of accrual contains any period which is less than full
time then that teacher’s entitlement to payment for long service leave shall be subject to a calculation which averages the
full time equivalence of the teacher’s service over the accrual
period.
12.—DISPUTE RESOLUTION PROCEDURES
(1) The Board seeks to apply a biblical foundation in its
approach to dispute resolution. The principles outlined in
Matthew 18:15—16 are relevant to this clause. A dispute is
defined as any question, dispute or difficulty arising out of
this agreement. The following procedures shall apply to the
resolution of such a dispute.
(a) The persons directly involved shall discuss the question, dispute or difficulty as soon as is practicable.
(b) If the initial discussions do not result in a settlement,
the matter, at the request of either party, shall be referred to a meeting between the parties, together with
any additional representatives requested by either
party.
(c)
(i) If these discussions do not result in a settlement, the question, dispute or difficulty shall
be referred to the Executive Director for further discussion.
(ii) Discussions at this level will take place as soon
as practicable provided that, unless it is agreed
otherwise, it shall be no later than 72 hours
from the conclusion of the discussion held in
accordance with paragraph (b) of this
subclause.
(2) The terms of any agreed settlement should be jointly
recorded.
(3) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Commission.
13.—OTHER MATTERS
(1) When reviewing this agreement, or at an earlier mutually agreeable time, the parties agree to discuss such matters
that are of relevance to either the Board or the staff.
(2) Amongst matters for discussion are—
(a) Professional Development
(b) Agreed Efficiency Improvements
(c) Salary Packaging
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14.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not
seek any further claims with respect to salaries or conditions
unless they are consistent with the State Wage Case Principles.
15.—NO REDUCTION
Nothing contained herein shall entitle the Board to reduce
the salary or conditions of an employee which prevailed prior
to entering into this agreement, except where provided by this
agreement.
16.—NO PRECEDENT
It is a condition of this agreement that the parties will not
seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the Board or not.
17.—SIGNATORIES
Merv Hodge Hedley Bond
........................................................
(Name of signatory in block letters)
Parent Controlled Christian Education
Association Northern Suburbs Inc.

T.I. Howe
......................................................
(Name of signatory in block letters
Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of
Workers

SHIRE OF BUSSELTON CERTIFIED ENTERPRISE
BARGAINING AGREEMENT 1997.
No. AG 324 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Shire of Busselton
and
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch.
No. AG 324 of 1997.
Shire of Busselton Certified Enterprise Bargaining
Agreement 1997.
CHIEF COMMISSIONER W.S. COLEMAN.
5 January 1998.
Order.
HAVING heard Mr M. Fitzgerald on behalf of the Applicant
and Mr G. Sturman on behalf of the respondent, and by consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the Shire of Busselton Certified Enterprise Bargaining Agreement 1997be registered in accordance with
the following Schedule and such variation shall have effect from the beginning of the first pay period commencing
on or after the 12th day of December 1997.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1.—TITLE
This Agreement shall be known as the Shire of Busselton
Certified Enterprise Bargaining Agreement 1997.
1
2
3
4
5
6
7

2.—ARRANGEMENT
Title
Arrangement
Incidence and Parties bound
Date and Period of Operation
Objectives and Principles
Productivity Improvement—Broad Agenda Items
Customer Service
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8
9
10
11
12
13
14
15
16
17

Equal Employment Opportunity
Award Broadbanding
Pay Cycle and Pay Slip Advice
Duty Statements/Industry Remuneration
Relationship to Existing Award
Consultative Approach to Decisions
Commitment
No Extra Claims
Duress
Specific Clauses to improve Flexibility and Productivity
17.1 Hours
17.2 Overtime
17.3 Travelling Hours
17.4 Annualised Hours/Wages
17.5 Higher Duties
17.6 Travelling Expenses
17.7 Best Practices
17.8 Performance Indicators
17.9 Dispute Settlement
17.10 Employment Security
17.11 Redundancy
17.12 Fixed Term Contracts
17.13 Leave Without Pay
17.14 Retirement
17.15 Merit Pay Incentive Scheme
17.16 Recruitment and Selection
17.17 Temporary Employees’
17.18 Casual Employees’
17.19 Sick Leave
17.20 Job Share
17.21 Staff Training
17.22 Apprentices, Cadets, Trainees, Training Assistance
17.23 Working From Home
17.24 Competitive Tendering
17.25 Salary Sacrifice
17.26 Salary Packaging
17.27 Special Leave Days
17.28 Child Care Facilities
17.29 Family Support Leave
17.30 Bereavement Leave
17.31 Record
18 Enterprise Bargaining Payment Rate
19 Renewal of Agreement
Appendix 1
Shire of Busselton Metal Trade Employees’ Wages
Structure
3.—INCIDENCE AND PARTIES BOUND
This Agreement shall apply to the Shire of Busselton (Council) and all persons employed who are members of or eligible
to be members of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers (Western
Australian Branch “the union”) and covered by the terms and
conditions of the Metal Trade (General) Award, 1966.
This Agreement applies to approximately five employees.
4.—DATE AND PERIOD OF OPERATION
This Agreement shall commence from the first full pay period, commencing on or after the certification of the Agreement
with the Western Australia Industrial Relations Commission
and shall remain in force for a period of thirty six months.
All parties agree to an ongoing commitment to work on improvements and other measures towards a second Enterprise
Bargaining Agreement to take effect on the expiration of this
Agreement.
5. —OBJECTIVES AND PRINCIPLES
The parties are committed to identifying common objectives
which will lead to improved employer-employee relations and
improved productivity, flexibility, efficiency, quality of employment and delivery of quality service.
A. The parties are committed to the following principles in
pursuing the above—
1. To promote the development of trust and motivation
with the Shire of Busselton (Council) and to continue to foster good employee relations.
2. Honesty, mutual respect and a professional attitude
to prevail at all times.
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3. A free exchange of relevant information and ideas to
prevail at all times subject to agreed commercial confidentiality, ie, without the release of any information
that could be commercially damaging to any of the
parties involved which would give competitors an
insight into financial and intellectual property.
4. Best endeavours to be applied to employees and potential employees with specific equity needs in
common. Such common areas may include, but not
be limited to, aboriginality, ethnicity, gender, differentially abled person and family responsibilities.
5. The opportunity for proper and effective consultation, through appropriate on-site consultative
mechanisms, prior to the implementation of any
change, which has a significant effect on employees.
6. To enhance the quality and security of employment
for the Shire of Busselton employees through the ongoing implementation of agreed structural efficiency
processes together with the philosophies and initiatives detailed in this Agreement.
7. To develop an appreciation of the needs of all Shire
of Busselton stakeholders; i.e. customers, management, employees, ratepayers/electors and Council.
8. Participate in improving activities based on a ‘team
approach’ to problem solving.
B. The parties recognise that this Agreement continues the
process of structural efficiency and productivity improvement.
Fundamental to the continuation of this change process, the
parties agree to undertake to—
1. Strive to meet the needs of customers, management,
employees, Council and its ratepayers/electors.
2. Broaden the training and career progression opportunities for all employees and develop accredited
competency based training plans to complement job
redesign within the industry.
3. Develop more meaningful, fulfilling, interesting and
better paid jobs for employees.
4. Recognise where changes to work, service provision
and programmes occur, the opening up of career
paths, retraining and redeployment will be the primary strategies used to ensure employment security.
Career counselling will be available as part of the
transition process.
6.—PRODUCTIVITY IMPROVEMENT—BROAD
AGENDA ITEMS
In accordance with the National Wage Principles, the parties acknowledge that a broad agenda must be considered in
the implementation of the productivity improvements within
the Shire of Busselton.
A. The broad agenda items include—
1. Development of common conditions of employment
for all Council Employees in the long term.
2. Establishment of more flexible working arrangements to allow the Shire of Busselton to efficiently
meet the needs of its ratepayers/electors and
workforce.
3. Introduction of new technology designed to improve
the efficiency and continuity of operations and the
quality of product and customer service.
4. Assessing the need for flexible work arrangements
to improve efficiency or assist employees with family responsibilities.
5. Addressing issues relating to career planning, job
redesign and retraining.
6. To provide for facilitative provisions to enable this
agreement and the Awards to be implemented and
applied in a flexible manner, without disadvantage
to employees.
B. Human Resources Officer
Council will commit, within its budget constraints, to the
earliest possible appointment of a Human Resources Officer,
with a target of appointment to be made within the 1999/2000
financial year at the latest.
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7.—CUSTOMER SERVICE
The parties agree that as a Local Government we are a supplier of a service and have customers, the residents, as well as
businesses and organisations which are involved in the servicing and delivering of goods to us on a daily basis. We provide
service to both internal and external customers. A workplace
sub-committee will be formed to examine customer service
issues.
The sub-committee will among other issues—
1. Identify who our internal and external customers are
by using whatever processes necessary and at our
disposal, such as consumer surveys, direct marketing, public enquiries and interdepartmental surveys;
2. Identify whether or not we are meeting their current
needs (as known to us).
3. Establish such processes that will measure and monitor trends in customer needs and satisfaction.
4. Draft an appropriate mechanism for identified issues
to be addressed by all parties.
5. Recommend preliminary responses to outcomes
which may include—
i. Flatter structures of service delivery
ii. Well defined customer needs
iii. Do we (as an organisation) understand those
needs?
iv. How to obtain reliable feed-back at this stage
v. How to act on it
8.—EQUAL EMPLOYMENT OPPORTUNITY
The Council recognises the right of all employees to equal
employment opportunity.
The employer will facilitate the provision of equal employment opportunities to all employees and will establish an Equal
Opportunity programme to achieve the objects of this clause,
such programme to be determined by Council and the E.B.C.
Committee.
The Council will ensure that the employment practices and
policy of the Council do not discriminate against or disadvantage existing and prospective employees on the grounds of
sex, race, religion, disability, age, sexual preference, pregnancy,
marital status, family responsibility in areas of recruitment,
selection, promotion, training and all conditions of employment.
9.—AWARD BROADBANDING
All parties agree to adopt the Metal Trade (General) Award
(part 1) classification levels, the Shire of Busselton Metal Trade
wages currently in operation at the time of certification.
All parties to this agreement will also be committed to continuing the establishment of a single award for all employees
of the Shire of Busselton to be further progressed with the
introduction of the second Enterprise Bargaining Agreement.
10.—PAY CYCLE AND PAY SLIP ADVICE
All parties agree to adopt a new standard fortnightly pay
cycle to commence on a Wednesday through to the following
Tuesday. This shall be introduced in a way so as to minimise
any financial hardship to employees affected by the change.
All parties agree to work towards a new fortnightly pay slip
advice with details of leave accruals and time in lieu to be
shown.
11.—DUTY STATEMENTS / INDUSTRY
REMUNERATION
The Council agrees that during the term of this agreement it
will facilitate the introduction of Duty Statements for all permanent employees.
The Council further agrees that it will monitor the remuneration of the employees comparative to industry norms and
having regard to the Duty Statement applicable to each position.
12.—RELATIONSHIP TO EXISTING AWARD
This Agreement shall be read and interpreted wholly in conjunction with the Metal Trade (General) Award, 1966, as it
stands at the certification of this Agreement. Should there by
any inconsistency between this Agreement and the Metal Trade
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(General) Award, 1966, the Agreement shall prevail to the
extent of any such inconsistency.
During the life of this Agreement, should any provisions of
the Metal Trade (General) Award, 1966, be deemed to be non
allowable matters under the Workplace Relations Act 1996,
they will automatically be incorporated in their entirety into
this Agreement.
This Agreement will supersede all other pre-existing nonAward arrangements.
13.—CONSULTATIVE APPROACH TO DECISIONS
A consultative process to enable decision making through
consultation and by consensus has been established via functions adopted by the Council for the Shire of Busselton
Enterprise Bargaining Consultative Committee, in order to
identify and implement specific initiatives aimed at improving productivity. The parties have a commitment to increase
the efficiency, career opportunities and job security of employees at the Shire of Busselton.
13.1—INTRODUCTION
1. Specific initiatives relating to the improvement of productivity and efficiency within the Shire of Busselton will be
determined in accordance with the following consultative procedure—
A Peak Consultative Committee and, where appropriate,
Committees established by the Peak Consultative Committee such as Special Purpose Committees shall give
consideration to specific initiatives to improve productivity, efficiency and Enterprise Bargaining agreed
objectives.
2. Consultative processes shall—
i) Provide a framework within which the parties can
consult and co-operate in implementing workplace
reform.
ii) Establish effective consultative mechanisms and associated principles through which changes within this
process may be implemented.
13.2—CONSULTATIVE COMMITTEES
1. Two Levels of Consultative Mechanism.
The consultative mechanism shall have two levels—
i) A Peak Consultative Standing Committee
ii) Special Purpose Committees
2. Peak Consultative Committee.
i) Composition
This Committee shall consist of 1 nominee from
Council, Chief Executive Officer, 1 nominee from
Management, 2 nominees from Salaried Employees,
and 2 nominees from Wages Employees, plus deputies.
ii) Employee Nominees
Nominations will be called from workforce representatives within 1 month of the commencement of
this agreement, and will be for the term of the agreement. If there are more nominations than the number
required, the Chief Executive Officer will arrange a
postal ballot as appropriate.
In the case of a vacancy occurring during the agreement, nominations will be called and the replacement
will be for the balance of the term of the staff representative.
iii) Speakers/Observers.
The Committee may allow the attendance of speakers and observers at meetings.
iv) Secretariat.
A Secretary shall be allocated to the Peak Consultative Committee by management to record minutes
of meetings, provide typing and photocopying services, arrange meeting times and venues and
promulgate minutes and notices of meetings.
The Secretary shall not be a member of the Peak
Consultative Committee, however, in the case of no
female representation and the Secretary being a female the Peak Consultative Committee may invite
the Secretary to be an Ex-Officio (non voting) member to represent female employee issues.
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v) Agendas.
Agenda items may be submitted by any of the members of the Peak Consultative Committee. As least
one week before each meeting an agenda of issues to
be discussed shall be distributed to all members.
vi) Minutes.
Peak Consultative Committee minutes shall be published and circulated to all Peak Consultative
Committee members within three working days after each meeting.
The Committee shall develop an appropriate mechanism for circulation of minutes amongst both
Councillors, Management and Employees.
Copies to be provided for staff in the staff rooms,
lunch rooms and placed on notice boards and distributed to all personnel in out stations.
vii) Function.
The function of the Peak Consultative Committee as
adopted by Council is—
• To advise Council on the implementation of
the Shire of Busselton’s Enterprise Bargaining Agreement No. 1 (certified—1997).
• To assist the Chief Executive Officer to implement those components of the Enterprise
Bargaining Agreement No. 1 (certified—1997)
not requiring Council’s decision/direction.
• To review and report on outcomes of implementation of Enterprise Bargaining
Agreement.
• To advise and guide Council in the drawing
up subsequent Enterprise Bargaining Agreements.
In addition other functions of the Peak Consultative
Committee are—
• Develop and co-ordinate proposals for improving the efficiency, effectiveness, career
prospects, productivity, training opportunities,
influence on decision making and quality of
working life of the employees at the Shire of
Busselton.
• Ensure that wide consultation with employees and management within Council occurs
so that employee knowledge, experience, and
aspirations are reflected in the proposal development and implementation.
• Establish Special Purpose Consultative committees where appropriate, formed with
proportionate representation of the Peak Consultative Committee.
• Ensure that all employees have been consulted
before any workplace reform changes are implemented.
viii. Committee Training.
All representatives on the Consultative Committees
will be provided with the agreed necessary training
to equip them to fulfil their responsibilities. It shall
be the responsibility of the Council and the Union to
identify and agree to such training. Attendance at
training shall be treated as paid leave.
ix. Problem Resolution.
Consultative Committees will investigate and discuss issues in a co-operative manner seeking to
resolve them through consensus.
13.3—CONDUCT OF MEETINGS
The following provisions shall apply to all levels of the
Consultative Structure.
1. Chairperson.
The Chairperson shall be appointed annually by the Peak
Consultative Committee on a rotational basis. The Committee, however may by unanimous vote, maintain the existing
Chairperson.
2. Quorum.
Four members, being at least two representing Council/Management and two representing employees’.
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13.4—FINAL DECISION MAKING
All consultation and final decision making relating to Award
matters, will be conducted between management and relevant
union officials for final ratification by members of the Automotive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers (Western Australian Branch “the
union”) and Council.
13.5—COMMUNICATION
The parties agree that an enhanced communication process
will improve the implementation of strategies contained in this
Agreement. All parties agree to commit to the following—
1. Undertake the development of formal communication strategies which are relevant to the needs of staff
and designed to enhance communication between the
organisation and staff, between Committees recognised by this Agreement and staff and between the
Council and the Community.
2. Appropriate strategies will be designed and implemented within 12 months of the registration of this
Agreement with the strategies documented and forwarded to staff.
3. All work areas shall have input into the development
of the organisation’s communication process.
4. Information sessions for all employees will be held
on a regular basis.
14.—COMMITMENT
This Agreement shall not operate to cause any employee to
suffer a reduction in ordinary time earnings or to depart from
the Western Australian Industrial Relations Commission standards in regard to hours of work, annual leave with pay etc., or
as per the Local Government (Long Service Leave) Regulations.
15.—NO EXTRA CLAIMS
It is agreed that for the term of this agreement the Unions
will not pursue any extra claims, Award or Over Award, which
are inconsistent with any State Wage Case Decisions, or seek
to apply any Wage Case Decision.
16.—DURESS
This Agreement has been entered into without any duress
by any party.
17.—SPECIFIC CLAUSES TO IMPROVE FLEXIBILITY
AND PRODUCTIVITY
17.1—HOURS
ORDINARY HOURS
Outside staff being party to this Agreement, consent to work
over each year an average of a 38 hour week, Monday to Friday inclusive, with a maximum of 10 hours to be worked in
any one day between the hours of 6.00 am and 6.00 pm.
A minimum 30 minute meal break for all employees shall
be taken at a time mutually convenient, but this time is not
part of the daily hours worked.
From the date of commencement of this agreement the outside employees consent to restructure the R.D.O. system to a
Monday or Friday at the discretion of the Supervisor and work
schedules. Provided reasonable notice be given for a change
of any existing scheduled R.D.O.
An eight day fortnight (76 hours) may be implemented for a
26 week high season, and nine day fortnight (76 hours) for the
remaining 26 week low season.
Management reserves the right to set work schedules for
high and low season. Four weeks notice of the transition period must be posted before implementation of a seasonal
change.
Additional hours may be worked in excess of 76 and be accrued towards a time off in lieu system.
For an employee with accrued time greater than the equivalent of 5 working days, a once of annual transfer of a dollar
equivalent may be sacrificed to the employees superannuation
account, or similar option, clearing their accrual to a zero balance.
Notwithstanding the above paragraph, an employee on any
further subsequent occasion may accrue time greater than the
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equivalent of 5 working days provided that the express approval of the Chief Executive Officer is obtained.
No employee shall accrue a deficit of time in lieu hours of
more than 16 hours at the time of submission of the fortnightly
timesheet.
Any deficit to be cleared (at the managers discretion) as a
component of absence associated with annual leave in excess
of 2 weeks duration and, in any case, prior to the resignation,
retirement or redeployment of the employee.
17.2—OVERTIME
Subject to the following, overtime shall mean all work performed in excess of or outside the ordinary hours of duty.
Payment provisions shall be in accordance with Schedule
B, Clause 6 (b) (i) and (ii), of the Municipal Employees (WA)
Award, 1982 to all staff;
6(b)
(i) The provisions of this subclause apply to all
employees other than those engaged on continuous shift work.
(ii) (A) Overtime worked on any day, Monday
to Friday inclusive, shall be paid for at
the rate of time and one half for the
first two hours and double time thereafter.
(B) Overtime worked on a Saturday prior
to 12.00 noon shall be paid for at the
rate of time and on half for the first two
hours and double time thereafter.
(C) Overtime worked on a Saturday after
12.00 noon or on a Sunday shall be paid
for at the rate of double time.
(D) Overtime worked on any day prescribed as a holiday under this award
shall be paid for at the rate of double
time and one half.
Work performed on R.D.O.’s, Saturdays, Sundays, Public
Holidays or Special Leave Days will be either paid at Municipal Employees (WA) Award, 1982 overtime rates or taken as
time in lieu at similar rates by mutual agreement between
employer and employee.
Not withstanding the above, an employee directed to work
overtime shall be paid the first two hours, in excess of ordinary hours at ordinary time or by agreement will be entitled to
convert the overtime payment to the equivalent as time in lieu.
17.3—TRAVELLING HOURS
All staff required to attend any work related training, study
and examinations will be entitled to claim the travel time as
ordinary hours worked.
Work related training, study and examinations, shall be training which an employee has been directed to attend.
17.4—ANNUALISED HOURS/WAGES
The parties may agree to an alternative method of payment
involving annualised hours to wages whereby employees are
paid a fixed fortnightly amount which will be independent of
actual hours worked.
This could involve employees required to work regular overtime and who are in the receipt of penalties for working outside
the ordinary hours.
Each work situation should be reviewed individually to determine whether such an initiative would be mutually beneficial
to all the parties involved. Any implementation of annualised
hours/wages will be subject to full consultation and agreement
of the parties.
17.5—HIGHER DUTIES
An employee who is directed to perform the duties applicable to a higher graded position for a continuous period in excess
of 5 working days and satisfactorily carries out the duties and
responsibilities applicable at the time the relief is performed,
shall be paid the minimum salary of the higher graded position for the period in excess of the initial 5 working days in
any financial year.
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17.6—TRAVELLING EXPENSES
1. Variations in this clause shall be made in accordance with
changes to the Local Government Officers Award (W.A.) 1988,
Clause 42 (f) South West Land Division rates only.
2. All reasonable travelling expenses incurred by an employee
in the discharge of his/her duties shall be paid at least once
monthly by the local authority. The method and mode of travelling or the vehicle to be supplied shall be mutually arranged
between the employer and the employee concerned. Provided,
however, that nothing herein contained shall impose an obligation on any employee already in the employ of Council at
the commencement date of this agreement to provide a method
of conveyance at his/her own expenses.
3. Where an employee is requested and authorised to use
his/her own motor vehicle in the course of his/her duties, he/
she shall be paid an allowance not less than that prescribed in
the table set out hereunder.
For the purpose of this subclause, where an employee is required to report for duty at a location other than his/her normal
location, travelling expenses shall be paid for the distance that
the journey exceeds the distance the employee normally travels to and from work.
4. Limited private use of Shire vehicles by employees on
officially sanctioned seminars and/or training courses outside
the Shire of Busselton may be condoned with prior approval
of the Chief Executive Officer on the proviso additional fuel
costs are covered by the employee.
5. Where an employee, whilst on officially sanctioned training/seminars mutually agrees to use his/her own vehicle due
to personal reasons, a contribution equivalent to the going
commercial hire car rate and fuel shall be paid as compensation of costs.
The E.B.C.C. will determine an appropriate benchmark commercial hire car rates within 6 months of the date of this
agreement.
6. Payment shall be made in accordance with this clause not
later than four weeks after the expense has been incurred.
7. An employee required to provide a vehicle as a condition
of his/her employment shall be guaranteed payment for a minimum of 200 kilometres per week. Travel to and from the
employees place of residence shall be included in this minimum.
8. In the event that Council no longer wishes the employee
to use his/her vehicle for business purposes, then the Council
shall provide the employee with 12 months notice in writing.
9. Rates payable for use of an employee’s own motor vehicle on official business other than business covered by clause
17.6.5 shall be as follows—
LOCAL GOVERNMENT OFFICERS’ (W.A.) AWARD,
1988, CLAUSE 42 (f)

Area and Details
South West Land Division

Engine Displacement
(in cubic centimetres)
RATE PER KILOMETRE (CENTS)
Over
Over 1600cc- 1600cc &
2600cc
2600cc
under
50.5
44.6
38.9

17.7—BEST PRACTICES
1. The parties agree that Best Practices is simply the best
way of doing things—it is a process of constantly changing
and adapting to new pressures. Best practices are not fixed. At
any particular point in time it is the method of operation to
achieve exemplary levels of performance. Best practices are
not restricted to an examination of costs but also includes quality and timeliness of delivery.
2. The “Best Practices” program is based on the following
principles—
• understanding and measuring customer needs
• bench marking
• multi-skilled work force
• flexible work force with commitment to continuous
improvement
• employee involvement
• monitoring performance indicators
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3. To ensure that the appropriate changes are made to improving efficiency and effectiveness of Council operations and
services, Work Organisation Study Teams (W.O.S.T.) will be
established by Councils Senior Executive Group (S.E.G.) and/
or the Enterprise Bargaining Consultative Committee
(E.B.C.C.).
4. The Work Organisation Study Teams will undertake a review of specific areas of the organisation’s structures, system
and work processes applying consultative and participatory
principles and where appropriate, will establish performance
indicators for ongoing monitoring.
The Parties have defined “Work Organisation” as—
A systematic, evolutionary and continued problem solving approach to managing work, which ensures that a high
level of excellence is maintained in the quality of all work
performed so that Council’s operations and services can
be provided both effectively and efficiently.
5. It is agreed that the rationale for conducting a Work Organisation Study is to—
• Promote a common understanding across Council’s
operations and service areas.
• Review activities/practices taken for granted.
• Identify and highlight areas taken for granted.
• Identify and highlight areas where there may be barriers, errors, duplication and waste.
• Develop solutions/recommendation to productivity
barriers.
• Examine general Work Practices with the view to
continuous improvement.
6. The stages agreed to in conducting the Work Organisation Studies are—
Stage One
Identify areas of Council’s operations that
will have a WOST assigned.
Stage Two Establish a WOST for each area identified
and appoint a leader for each WOST.
Stage Three Establish time frames/programs for each
WOST.
Stage Four Provide WOST participants with appropriate training (where necessary) so that they
have the knowledge and necessary skills
to undertake the study.
Stage Five Each WOST and appropriate Director to
reach agreement on conclusions/recommendations.
Stage Six
Consolidated draft report on total exercise
to be prepared and distributed to all staff
and Councillors for comment.
Stage Seven Final report to be prepared.
Stage Eight Implement outcomes.
17.8—PERFORMANCE INDICATORS
The parties commit themselves to a process of continuous
improvement and see performance indicators as a means of
measuring what has been achieved and identifying the need
for any further improvements. The primary role of performance indicators is to assist in the attainment of corporate goals
in the interest of customers, management, staff and Council in
improving the quality of service.
It is recognised that Performance Indicators are not an end
in themselves but are a means of identifying trends and efficiency against Best Practice benchmarks. They enable the
identification of areas where there is potential for further improvements.
Performance Indicators shall include but not be limited to—
• customer service
• customer satisfaction (internal and external)
• wastage and rework
• customer request turnaround
• financial performance
• staff turnover and absenteeism
• timeliness
• multi-skilling
• safety
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• productivity
• application processing times
Each Work Organisation Study Team, will examine the issue of performance indicators and will include in its report
recommendations for performance indicators and a strategy
for implementation.
17.9—DISPUTE SETTLEMENT
1. Any grievance, complaint, claim or dispute, or any matter
which is likely to result in a dispute between management and
the employee(s), shall be settled in accordance with the procedures set out herein—
2. Where the matter is raised by an employee or group of
employees, the following steps shall be observed—
i. The employee(s) concerned shall discuss the matter
with the immediate Supervisor. If the matter cannot
be resolved at this level, the Supervisor shall within
three working days refer the matter to the appropriate Manager and/or Director.
ii. At this stage, the employee(s) concerned, the relevant
Manager and/or Director, the relevant Supervisor,
may choose an independent representative or both
parties may agree to choose an independent representative from the Enterprise Bargaining Consultative
Committee to assist in resolution. If unable to resolve the matter within five working days of it being
referred to them, refer the matter to the Chief Executive Officer for dispute solving options, and the
employee(s) shall be advised accordingly.
iii. While the above procedure is being effected the
employee(s) will ensure that normal work continues.
iv. While the above procedure is being effected (and such
procedure shall be undertaken in ten working days
or less), no action shall be taken by the employee(s)
or the employer.
If the matter has been referred in accordance with the above
and remains unresolved the employee(s) or their shop steward
shall notify the Union Secretary (WA Branch) or their nominee so that they may have the opportunity of discussing the
matter with management.
3. Should all attempts to resolve the matter fail the Industrial Relations Commission shall be notified of the failure of a
Clause in this agreement and a resolution sought.
Provided that with effect from 22 November 1997 it is required that persons involved in the question, dispute or
difficulty shall confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties before
taking those matters to the Commission.
4. Where the employer seeks to discipline an employee, the
following shall apply, as per the Municipal Employees (WA)
Award, 1982, Clause 11 (c), Schedule B, as follows—
11 (c) Where the employer seeks to discipline an employee,
the following steps shall be observed—
i. In the event that an employee commits a misdemeanour, the employee’s immediate
supervisor or any other officer so authorised,
may exercise the employer’s right to reprimand
the employee so that he/she understands the
nature and implications of his/her conduct.
ii. The first two such reprimands shall take the
form of warnings and, if given verbally, shall
be confirmed in writing as soon as practicable
after the giving of the reprimand.
iii. Should it be necessary, for any reason, to reprimand an employee three times in a period
not exceeding twelve month’s continuous service, the contract of service may, upon the
giving of that third reprimand, be terminable
by giving notice in accordance with Metal
Trades (General) Award, 1966, Clause 6,—
Contact of Service.
iv. The above procedure is meant to preserve the
rights of the individual employee, but it shall
not, in any way, limit the right of the employer
to summarily dismiss an employee for misconduct.
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17.10—EMPLOYMENT SECURITY
1. The Council recognises that employees are its most important asset and that its future success will be directly related
to the performance of its employees at all levels. Although
some roles, tasks and functions of its employees may change,
employment security will be a commitment of all parties.
2. Where an unavoidable loss of jobs occurs due to unforeseen or external factors, they will be managed through the use
of natural attrition unless totally impractical.
3. Where changes to work, service provision and programmes
occur, retraining and redeployment to other career paths will
be the primary strategies used to ensure employment security
and the maintenance of employees classification level.
17.11—REDUNDANCY
A. For employees with less than five years continuous service, redundancy entitlements will be in accordance with the
provisions of the relevant Award.
B. For those employees with greater than 5 years continuous service within Local Government, and where all strategies
in Clause 17.10.3 have failed, redundancy entitlements will
be in accordance with the following—
Severance to be based on twelve weeks advance notice. When
the full notice period cannot be given, affected employees will
receive one weeks pay for each week of reduced notice.
A redundant employee shall be entitled to, up to one day per
week on full pay to look for new employment.
A redundant employee will be paid—
• three weeks pay for each year of service
• pro-rata annual leave entitlements
• pro-rata long service leave after one year’s continuous service (in accordance with Local Government
Long Service Leave Regulations 1983).
• Sick Leave clause 17.19 will also apply.
“Weeks pay” means the ordinary time rate of pay for the
employee concerned. Provided that the severance payments
shall not exceed the amount which the employee would have
earned if employment with the employer had proceeded to the
employees normal retirement date.
17.12—FIXED TERM CONTRACTS
The Council may offer to any employee a fixed term contract (ie, a contract of employment that is for a specific period
of time). Any fixed term contract may have a renewable clause
that can be agreed between the parties.
Before any fixed term contract may be entered into, (with
either existing or new employees) it is agreed by all parties
that it be a requirement of Council to provide a copy of the
proposal to the relevant union. In the case of new employees
or positions this notice shall occur prior to advertising the position and/or establishing the position criteria.
If any employee is offered a fixed term contract and expressly requests advice from an appropriate Union prior to the
entering into the contract, the employee may forward a copy
of the contract to the union. Council shall advise employees of
their right to exercise this clause.
All parties agree that it be made clear that there is no compulsion for existing employees to accept fixed term contracts.
The Council recognises that while it may offer fixed term
contracts to any employee it is likely that fixed term contracts
will only be offered to senior officers or employees with specific specialty skills.
The Enterprise Bargaining Consultative Committee, within
3 to 6 months of the commencement of the Agreement, will
identify circumstances/criteria under which Council would
reasonably approach existing employees or advertise new/replacement positions as contract positions.
Any dispute arising from the operation of this clause shall
be dealt with in accordance with the Dispute Settlements clause.
17.13—LEAVE WITHOUT PAY
1. On application of any employee, the employer may grant
extended leave of absence without pay for any period.
2. The period in excess of 10 working days, which an employee is absent on leave granted pursuant to sub-clause ‘1’
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hereof shall not be included as a part of such employee’s period of service.
3. Sub-clause ‘2’ does not apply to Parental Leave, and applies to only the first occasion on which an employee takes
leave without pay.
4. It is acknowledged by the parties that as a general rule
Council will not approve periods of Leave Without Pay of
longer than twelve months.
17.14—RETIREMENT
Within 24 months of an employee contemplating or approaching retirement application may be made to the Chief
Executive Officer for the employee to attend, at no cost to the
employee, a seminar on retirement planning.
Council agrees in principle to accommodate an employee
who seeks to reduce his/her hours of work to enable phasingout of the work force prior to their retirement. Any arrangement
for reduced hours will be subject to approval from the Chief
Executive Officer. These arrangements will be on the basis—
1. That hours not worked are treated as part-time leave
without pay so as not to disadvantage the employee
in terms of final payment of accrued leave entitlements or superannuation contributions.
2. The employee maintains all superannuation deductions and other regular deductions.
17.15—MERIT PAY INCENTIVE SCHEME
Increment Scale
Merit Score
Amount Payable
Required
Per Week
(Points)
Scale 1
2
$10.00
Scale 2
3—4
$15.00
Scale 3
5—6
$25.00
Scale 4
7—8
$35.00
Scale 5
9—10
$45.00
Scale 6
11—12
$60.00
Details to the Merit Pay Incentive Scheme
1. Merit Assessments for all employees other than those on
a negotiated salary is to occur in the month of February/March
of each year, to enable budget inclusion.
2. Each Department Manager to recommend any change in
the Merit Pay Scale after completion of an “Employee Merit
Assessment Sheet” in conjunction with his/her Supervisor(s).
Additional information may be considered, for example, plant
maintenance, customer feedback and other factors supplied
by independent officers, employees and clients.
3. The Merit Pay Scale change is to take effect from the
beginning of the first pay week commencing on 10th June
each year.
4. To be eligible for this scheme, each employee must be a
permanent employee, employed for the full financial year,
however, on recommendation of the Department Manager, the
Chief Executive Officer may approve an appropriate Merit
Pay Scale for someone with less than 12 months service with
the Council.
5. How will the Merit Pay Incentive Scheme work?
Each employee can move up or down the “Scale” at the end
of each financial year, depending on their “Merit Score”.
All payments under this scheme are re-assessable annually.
6. An employee subject to an incremental increase under the
award and who has also received a favourable assessment from
the Incentive Scheme, shall be entitled to receive an increase
based on the most favourable outcome (eg. this could mean
moving from a Level 4.2 to a Level 4.3 with the resulting $
difference being paid as an over award payment.
7. This scheme does not apply to Directors and/or other staff
on negotiated salaries. It does apply to staff who already receive over award payments but who are otherwise not subject
to negotiated salaries.
8. If an employee feels they have been unfairly assessed, he
or she may lodge an appeal within 21 days of receipt of the
assessment notice to the Enterprise Bargaining Consultative
Committee.
The E.B.C. Committee must then lodge their notice of recommendation with the Chief Executive Officer within 28 days
of receipt of appeal.
The decision of the Chief Executive Officer will be final.
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9. The Increment is to be a weekly payment, payable only
for each completed week of employment. If any unpaid leave
is taken the “weeks” Increment does not apply.
10. All Increment recommendations coming from either the
respective Department/Manager or the Appeals Committee
must be approved by the Chief Executive Officer. He or she
shall use discretion where necessary to determine the fairness
of a Merit Score and in so doing shall in extremely adverse
situations consider such factors as an employee’s ability to
influence a particular outcome.
Point Score
Broad Meaning
0
Required standard—meets the acceptable
standard achieving normal targets and
objectives with a positive approach.
1
Above average performance—frequently
produces more than expected, displaying
initiative with responsibility and commitment.
2
Well above standard—very highly committed to providing work quality and
output, extending the vision and values
of Council in a very sound, responsible
and accurate manner.
Specific Meaning of Rating Scale for Performance
Criteria
1. Quality of work
The amount of skill and workmanship displayed in the work
performed.
2. Quantity and efficiency of work
The extent to which work is well planned, well laid out,
performed quickly and seeks extra work.
3. Relationships with people
Extent to which employee co-operates with other staff and
clients.
Where appropriate this is to include the effectiveness of supervision of staff, in terms of both staff morale and achievement
of tasks assigned to those being supervised.
4. Initiative
Extent to which the employee displays initiative, makes work
improvements, identifies and corrects errors and initiates work
activities.
5. Responsibility and care
Extent to which employee accepts responsibility for controlling tasks, making right decisions and care of Council
property, equipment and fellow workers.
6. Attitude and commitment
Employees commitment and attitude to work, attendance and
punctuality and the meeting of Council’s objectives.
17.16—RECRUITMENT AND SELECTION
PROCEDURE
1. Policy—
i. All employees covered by this Agreement have a right
to a discrimination free recruitment and selection
process which is based on merit.
ii. Employees who signify their interest in a vacant position within the Organisation, should be encouraged
with a “try out” period which would then be assessed
at the interview stage.
iii. The Council confirms its commitment to wherever
possible and guided by the terms stated in this clause,
appoint internal applicants to vacant positions within
Council.
This results in assisting employee career paths and
benefits the Council by utilising the expertise within
the existing employee group.
iv. The Council will ensure that every position within
the Organisation has a current position description
and that the selection process will refer solely to the
skills and merits required to perform the tasks of the
position as specified in the position description.
2. Internal Advertising—
i. When a position becomes vacant all staff in the Organisation will be advised of the availability of the
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position prior to the position being advertised to the
wider community. This practice will be adhered to
in order to promote staff development and equal opportunities for the Organisation’s current employees.
ii. The employees will be made aware of vacancies in a
manner which ensures that all staff have access to
the information in advance of the closing date of
applications.
iii. Where staff have specific communication or literacy
needs the employer will ensure that the information
available about employment is provided in a manner
to address these needs.
3 External Advertising—
i. Where the recruitment base is considered by the
Council unduly restrictive, the position will be advertised to the wider community.
ii. All advertisements should specify only those qualifications/skills required for the position. The Council
should also note that the Organisation is an Equal
Employment Opportunity employer.
4 Interviews—
i. All applicants for positions will be treated equally
and in a manner that is non-discriminatory. An interview panel , consisting of the an independent assessor
and two other persons (including an immediate supervisor) must be established and where appropriate
made up of both men and women. All members of
the interview panel should follow accountable selection procedures. All applicants should be asked
the same questions which relate specifically to the
advertised vacancy.
Should a member of the interview panel be unhappy
with the conduct of the interview they should be eligible to submit a minority report to the Chief
Executive Officer noting their concerns. All members of the panel should also be aware of their
obligations under the relevant anti-discrimination legislation.
ii. An employee is entitled to three days notice of interview. They should also be advised of their access to
the contact employee for the interview who will provide them with information about the job
requirements and with other job related material on
request.
iii. When an interview has been conducted the panels’
decision should be fully written up and referred to
the Chief Executive Officer who will ensure that no
discriminatory practices have had an impact on the
decision.
iv. The interview panel shall submit a report on the interview process to the Director or Supervisor as
appropriate.
v. Unsuccessful staff will be advised in writing, prior
to the successful applicant being notified.
vi. A successful candidate shall be notified within one
week of a definite decision to appoint.
5 Appeals—
i. Internal applicants who are unsuccessful who wish
to discuss the matter will be provided with post interview counselling. The Chief Executive Officer will
consider any reasonable requests by an un-successful applicant for an opportunity to undergo skills
based training to address identified shortfalls in their
employment or experience.
ii. Where staff believe that they have been discriminated against or disadvantaged at the interview they
have a right of appeal, to be lodged within 2 working days of receipt of the notification, to a joint
Enterprise Bargaining Consultative Committee/Management Committee which will investigate their
grievance within 5 working days of receipt of the
appeal. This grievance will be fully investigated prior
to the successful applicant being notified in accordance with Sub-Clause 4(V).
iii. The Council’s selection procedures for the advertising, establishment of the interview panel, training
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for the interview panel will be formalised as part of
the Council’s Equal Employment Opportunity programme and will be fully monitored to ensure they
are free from discrimination. Statistics will be kept
about the success rate of staff, external applicants,
women and male applicants, applicants from Equal
Employment Opportunity target groups, panel members, etc. Information about these procedures will be
available to staff via the Council’s Equal Employment Opportunity reporting and management plan.
17.17—TEMPORARY EMPLOYEES
As per Local Government Officers’ (W.A.) Award, 1988,
Clause 31 (a) (v), as follows—
1. A temporary appointment shall mean an employee
employed for a specific project which the Council
indicates at the time of engagement will not be ongoing or an employee appointed to a position which
the Council has reason to believe has a duration of
less than 12 months, provided that the Council and
the appropriate union can agree in writing upon an
extension beyond the twelve month period.
2. Temporary appointments must be for a period in excess of thirteen weeks.
3. The wage to be paid to an employee employed on
the basis of a temporary appointment shall be the
appropriate award rate, or in the absence of an award
rate, a rate agreed to by the Council and union.
4. An employee employed on the basis of a temporary
appointment shall be advised of his/her period of employment, hours of work wage and classification in
writing prior to the commencement of employment.
5. This clause does not apply to an employee who is
replacing an employee on Parental Leave.
6. If requested in writing, Councils shall advise the union in writing of employment details of employees
employed on a temporary basis. The details shall include, but not be limited to, position/s, hours of duty,
basis of remuneration, and date of engagement.
7. A temporary employee may be employed on a parttime basis.
17.18—CASUAL EMPLOYEES
1. A “casual employee” shall mean an employee who is engaged and paid as such and, except as otherwise provided for
in this Agreement, such employee shall be paid the ordinary
hourly rate prescribed for the classification of work performed
with the addition of twenty per cent.
2. The services of a casual employee shall be terminated by
one hour’s notice, given on any day by either side, or by payment, on any day by either side, of one hour’s wages in lieu of
such notice.
3. Nothing in this clause shall affect the employer’s right to
dismiss an employee for misconduct.
4. The recruitment of casual employees shall not be to the
detriment of full, part-time or temporary employees, and shall
be for a maximum period of six months only.
5. Casual employees’ shall not be engaged in overtime situations, without the express approval of the Chief Executive
Officer.
17.19—SICK LEAVE
1. All employees be entitled to sick leave benefits as per
Clause 41 (a) (i) of the Local Government Officers (WA) Award
1988, as follows—
Clause 41 (a) (i) An employee who is unable to attend or
remain at his/her place of employment during the ordinary hours of work by reason of personal ill health or
injury shall be entitled to payment during such absence in
accordance with the following provisions—
(1) On commencement
1 week
(2) After 6 months service
1 week
(3) After 1 year’s service
2 weeks
(4) After 2 year’s service
2 weeks
(5) After 3 year’s service and each year
thereinafter
2.4 weeks
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2. Employees with five completed years or more of service
on resignation or retirement, shall be entitled to 15% of the
money value of accrued sick leave.
3. For the first 5 years of this agreement or any subsequent
agreement the benefits under sub-clause ‘2’ hereof are only
applicable for sick leave accrued after the date of this agreement but thereafter are applicable for all accrued sick leave.
4. The Enterprise Bargaining Consultative Committee will
be responsible for setting up a policy and a system of monitoring sick leave patterns, (with a view to appropriate intervention/
counselling) within 12 months of the date of this agreement.
5. The Council will make a yearly payment to all employees
of an amount equivalent to 15% of each employee’s sick leave
for that year provided the overall organisation achieves a 25%
reduction in sick leave taken in 1996/97 (subject to adjustments to account for additional or reduced establishment
numbers and mitigating circumstances etc).
17.20—JOB SHARE
Where possible, and by agreement with employees, management will support a policy of job sharing.
In the first year of the agreement, a list of all positions (inside and out) eligible for job sharing will be compiled. This
list will be used to enable both employees and council meet
personal and corporate work requirements of the future.
A job share position could be developed to equate to more
than a standard 76 hours per fortnight, however, job share hours
shall still be in accordance with relevant award provisions.
It is acknowledged by the parties that any job share arrangement proposal that imposes an additional cost to Council in
terms of penalty payments etc, is unlikely to be approved by
the Council.
17.21—STAFF TRAINING
1. Introduce and maintain annually a structured and comprehensive employee training programme, based on the
employees annual performance appraisal and chosen career
path. To be designed and agreed upon by the relevant Director.
2. To co-ordinate the training programme;
i. Inside Staff
A sub-committee consisting of the relevant Manager
and two other employees. e.g. a member of E.B.C.C.
and a senior inside staff employee.
ii. Outside Staff
A sub-committee consisting of the relevant Manager,
Senior Supervisor and one other employee e.g. member of E.B.C.C. or a senior outside employee.
3. Council to allocate annually a minimum of 1.5% of the
total gross salaries and wages budget to a staff training pool.
These funds are to be used for direct costs involved in providing the training. The funds are not to be used for salaries and
wages, apprentice academic training/fees or in-house staff
meetings
4. Where possible and appropriate in-house training should
be encouraged to obtain a truly multi-skilled enterprise.
5. Each employee’s relevant Supervisor to maintain a record
of training undertaken to better evaluate the annual performance appraisal system with the master records to be maintained
on the payroll/personnel maintenance systems.
17.22—APPRENTICES, CADETS, TRAINEES,
TRAINING ASSISTANCE
1. Employees who are required to attend block training
courses at accredited institutes to acquire the formal training
component of their apprenticeship the following will apply—
i. Accommodation and nightly meal at a venue convenient to the institution and costs covered by means
of a purchase order when an employee commences
the course.
ii. A daily meal allowance of $10.00 to cover breakfast
and midday meals.
iii. Monies due to be allocated to the employee two days
prior to departure of the block training at the accredited institution.
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iv. Tuition and book fees made available prior to commencement of such course by means of cheque,
purchase order etc.

17.23—WORKING FROM HOME
General support will be given to proposals for employees to
operate from a home base provided any such proposal would
require clear justification on the basis of improved productivity without detrimental impact on client contact and staffing
of the Council offices.
Council agrees in principal to provide the use of the necessary electronic equipment, furnishings and equipment required
to work from home, subject to suitable arrangements clarifying workers’ compensation, ownership and insurance of
equipment provided by Council. Any such proposal will require the approval of the Director concerned and endorsement
of the Chief Executive Officer.
17.24—COMPETITIVE TENDERING
1. In recognition of the changes in Government Policy, the
Parties to this agreement, agree that affected employees shall
be consulted prior to Council determining which, if any, services are to be opened to Competitive Tendering.
2. Before any of the Council’s services performed by employees are subject to Competitive Tendering, a Management/
Employee consultative committee review of overheads shall
be carried out for that service. The committee shall be equally
represented by employees and employers representatives.
3. A Code of Practice relating to quality and safety issues
shall be jointly developed by employees and management. This
Code of Practice, when developed shall be included in a Council Policy and strictly adhered to.
4. Following the above being completed the affected employees shall be given 6 months notice of any proposal to call
tenders for a Council service and shall be given training within
reasonable limits, to enable them to prepare and submit a quality
tender. Employees shall not be excluded from any tendering
process.
17.25—SALARY SACRIFICE
By mutual agreement between an employee and the employer
any wage increase that occurs as a result of this agreement,
the increase may be sacrificed to the contributing part of the
W.A. Local Government Superannuation Plan.
17.26—SALARY PACKAGING
The parties agree that during the term of this agreement the
E.B.C.C. will consider options and arrangements to enable
employees to package their remuneration, at no cost to Council, based on the following components—
1. Superannuation contributions.
2. Mortgage payments.
3. Motor vehicle leasing payments.
17.27—SPECIAL LEAVE DAYS
For the term of this agreement the two former public holidays of January 2nd and Easter Tuesday shall be deemed
“Special Leave Days” and taken as part of a Christmas shutdown—the full extent of which will be determined by Council
Policy.
17.28—CHILD CARE FACILITIES
The parties to this agreement agree to investigate a policy to
develop organisation supported child care facilities for current and future employees during the term of this agreement.
17.29—FAMILY SUPPORT LEAVE
Employees may utilise up to 38 hours annually of their accrued sick leave entitlement to care for a family member.
For the purpose of this clause a sick family member shall
mean a person related to the employee by marriage, adoption,
blood, or similar close and/or long term relationship and includes a person who is wholly or mainly dependent on or is a
member of the household of the employee (as defined by the
Equal Opportunity Act 1984 as amended).
Leave granted under this clause is subject to production of
satisfactory evidence of illness of the sick person.
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17.30—BEREAVEMENT LEAVE
1. Employees will be granted leave from the time of receipt
of news of a bereavement, (the death of a wife, husband, father, mother, legal guardian, brother, sister, child, grandparents,
step-child, father-in-law or mother-in-law) up to and including the day of the funeral but only 3 days of such leave will be
paid for by Council as Bereavement Leave.
2. Payment in respect to bereavement leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee concerned would have been off duty in accordance with any shift
roster or on long service leave, annual leave, sick leave, workers’ compensation or leave without pay, or on a public holiday.
3. For the purposes of this clause the words “wife” and “husband” shall include a person who lives with the employee as a
defacto wife or husband.
17.31—RECORD
Not withstanding Clause 17 (Time and Wages Record) of
the Metal Trades (General) Award, 1966, other record keeping procedures may occur for specific working areas and
employees per Chief Executive Officer’s determinations.
18.—ENTERPRISE BARGAINING PAYMENT RATE
In accordance with the agreement between the Shire of
Busselton and its employees, the Council agrees to pay a wage
increase to all employees as follows—
1. A total increase of 15 percent based on the current
Shire of Busselton Metal Trades Employees Award
Wage Structure applicable at the time of effect of the
Agreement over the term of the Agreement.
2. The first increment based on one third of the above
payment per appendix 1 will be paid on the first full
pay period commencing on or after the certification
of this Agreement.
Per Council resolution, this first increment payment
will not apply to the Chief Executive Officer and
Directors.
3. The second increment, of the second third of the
above payment will be effective on the first anniversary of this Agreement and is subject to the
satisfactory progress of the following—
• Implementation of best practice initiatives.
• Implementation of key performance indicators.
• Implementation of a consultative structured
training program.
4. The third and final increment will be effective as of
the second anniversary of this Agreement and is subject to the satisfactory progress of the following—
• A measurable increase in level of multiskilling.
• Productivity improvement of Council operations.
5. In the case of any payment increment being less than
twenty dollars per week a safety net increment of
twenty dollars per week will apply.
6. To satisfy the requirements for pay increases provided under this clause the E.B.C. committee will
undertake a formal review of Council performance
at least 6 weeks prior to the nominated date of operation. Should the E.B.C. committee be satisfied
that progress has been made in terms of achievement
of the agreed objectives under this clause then a recommendation for application of the appropriate
percentage increase will be made to Council for formal approval.
In the event that satisfactory progress towards the
agreed objectives not being met due to circumstances
beyond the control of employees, then the Enterprise
Bargaining Consultative Committee will recommend
to the Chief Executive Officer/Council an appropriate safety net increment to apply until such time as
satisfactory progress is achieved.
In making this recommendation the Enterprise Bargaining Consultative Committee will have regard to
the overall circumstances that have contributed to
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the situation of the agreed objectives not being
achieved.
7. Following the certification of this agreement the
17.5% annual leave loading will be calculated and
amalgamated to each of the E.B.A. payment increments for all employee pay levels and grades.
19.—RENEWAL OF AGREEMENT
1. The parties will review the contents of this Agreement 27
months from the date of operation, including an assessment of
the implementation of the initiatives outlined in Clause 18.3
and Clause 18.4.
2. This Agreement shall stay in force for a period of 36
months. In the event that the Agreement is not re-negotiated
or replaced then this Agreement will remain in force.
EXECUTED by the parties—
Signed
Dated on this ____ day of _______ 1997.
MW SWIFT
CHIEF EXECUTIVE OFFICER
The common seal of the Shire of
}
Busselton was hereto affixed on
}
the ........ day of ........... 1997
}
Common Seal
in the presence of—
}
Signed
Dated on this ____ day of _______ 1997.
B MORGAN
SHIRE PRESIDENT
Common Seal Affixed
Signed
Dated on this ____ day of _______ 1997.
JOHN SHARP-COLLETT
STATE SECRETARY (WA)
AUSTRALIAN MANUFACTORING WORKERS UNION
(REGISTERED AS AFMEPKIU)

THE SISTERS OF MERCY PERTH
(AMALGAMATED) INC NON-TEACHING STAFF
ENTERPRISE BARGAINING AGREEMENT 1997.
No. AG 308 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Sisters of Mercy Perth (Amalgamated) Inc
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others.
No. AG 308 of 1997.
The Sisters of Mercy Perth (Amalgamated) Inc NonTeaching Staff Enterprise Bargaining Agreement 1997.
17 December 1997.
Order.
HAVING heard Ms A.M. Britto on behalf of the applicant and
Ms D. MacTiernan on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch, Mr A. Dzieciol
on behalf of the Australian Nursing Federation, Industrial
Union of Workers, Perth and Ms T.I. Howe on behalf of the
Independent Schools Salaried Officers Association of Western Australia, Industrial Union of Workers, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1997, hereby orders—
THAT the Institute of The Sisters of Mercy Perth (Amalgamated) Inc Non-Teaching Staff Enterprise Bargaining
Agreement 1997 filed in the Commission on the 31st day
of October 1997 and as subsequently amended by the
parties be registered on and from the 5th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Schedule.
PART I
PARAMETERS
1.—TITLE
This Agreement shall be known as “The Sisters of Mercy
Perth (Amalgamated) Inc Non-Teaching Staff Enterprise Bargaining Agreement 1997”.
2.—ARRANGEMENT
Part I Parameters
1. Title
2. Arrangement
3. Term
4. Parties To The Agreement
5. Scope
6. Definitions
7. Objectives
8. No Reduction
9. No Extra Claims
Part II General Conditions of Service
10. Contract of Service
11. Other Leave
12. Leave Without Pay
13. Sick Leave
14. Family Leave
15. Parental Leave
16. Long Service Leave
17. Annual Leave Loading
18. Public Holidays
19. Casual Employees
20. Part-Time Employees
21. Higher Duties
22. Rest Pauses and Meal Breaks
23. Travelling and Motor Vehicle Allowances
24. Location Allowances
25. Superannuation
26. Payment of Wages
27. Time And Wages Record
28. Right of Access, Notices and Interviews
29. Dispute Settling Procedures
Part III Teacher’s Aides’ / Teaching Assistants
30. Hours
31. Wages
32. Classifications
33. Vacation Leave
Part IV School Employees
34. Hours
35. Rosters
36. Overtime
37. Weekend Work
38. Wages
39. Classifications
40. Uniforms
41. Protective Clothing
Part V Administrative and Technical Officers
42. Hours
43. Annual Leave
44. Salaries
45. Classifications
Part VI (Boarding House) Supervisors
46. Hours
47. Rosters
48. Vacation Leave
49. Salaries
50. Classifications
51. Lodging Conditions
52. General Conditions
Part VII Nurses
53. Time Off Duty
54. Vacation Leave
55. Wages
56. Laundry and Uniforms
57. Board and Lodging
Appendix A—Parties Bound
Appendix B—Awards
Endorsements
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3.—TERM
(1) This Agreement shall—
(a) come into effect on the 5th day of December 1997;
(b) expire on the 31st day of December 1998.
(2) The parties have agreed to review the rates of pay by the
1st day of January 1998.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the employer set out in
Appendix A—Parties Bound and the registered organisations
of employees listed in Appendix A—Parties Bound.
5.—SCOPE
(1) This Agreement shall apply to those employees as defined in Clause 6.—Definitions of this Agreement employed
by the employer as prescribed in Appendix A—Parties Bound.
(2) Where there is any inconsistency between this Agreement and the relevant award, this Agreement will apply to the
extent of the inconsistency.
(3) Except as provided by this Agreement, the conditions of
employment of non-teaching staff employed in Catholic
Schools in Western Australia will be in accordance with the
following awards—
Independent Schools Administrative and Technical Officers Award 1993;
School Employees (Independent Day & Boarding
Schools) Award, 1980;
Teachers’ Aides’ (Independent Schools) Award 1988;
Independent Schools (Boarding House) Supervisory Staff
Award
Nurses’ (Independent Schools) Award.
(4) The number of employees covered by this Agreement is
61.
6.—DEFINITIONS
This Enterprise Bargaining Agreement covers the following
classifications—
Teacher’s Aides’ / Teaching Assistants as defined in Part
III, Clause 32.—Classifications of this Agreement;
School Employees as defined in Part IV, Clause 39.—
Classifications of this Agreement;
Administrative and Technical Officers as defined in Part
V, Clause 45.—Classifications of this Agreement;
(Boarding House) Supervisors as defined in Part VI,
Clause 50.—Classifications of this Agreement;
Nurses as defined in Part VII, Clause 55.—Wages of this
Agreement.
7.—OBJECTIVES
(1) The objectives of this Agreement are—
(a) To consolidate and develop further, initiatives arising out of the enterprise bargaining process.
(b) To maintain a just working environment in which
education can be provided in harmony with the aims,
objectives and philosophy of Catholic Education.
(c) To provide some consistency regarding general conditions of employment that exist for the different
categories of non-teaching staff employed within
Catholic schools.
(2) In pursuit of these objectives the parties are committed
to further negotiations to simplify classification structures and
examining the possibility of a generic classification structure.
8.—NO REDUCTION
Nothing herein contained shall entitle an employer to reduce
the salary or conditions of any employee, except where
provided for by this Agreement.
9.—NO EXTRA CLAIMS
For the period of this Agreement there will be no further
salary or conditions increase except where consistent with the
State Wage Fixing Principles, or pursuant to Clause 3.—Term
of this Agreement.
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PART II
GENERAL CONDITIONS OF SERVICE
10.—CONTRACT OF SERVICE
(1) (a) Each employee shall, upon engagement, be given a
letter of appointment wherein the general conditions of
employment are stated.
(b) This shall include statements of—
(i) the classification;
(ii) the salary step relevant to the appointment;
(iii) the number of hours per week;
(iv) the weeks per year the employee is engaged for;
(v) whether the position is temporary; and/or
(vi) any other matter specific to the contract.
(2) The letter of appointment shall not contain any provision
which is inconsistent with or contrary to any provision of this
Agreement and/or the Award.
(3) (a) Except in the case of a casual/relief employee, the
termination of service of any employee shall require a minimum
of 2 weeks’ notice by either party.
(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
employee and employer. Any request to waive such notice shall
not be unreasonably withheld by the employer, where it is
deemed that the employee has not been able to give the required
notice through no fault of their own.
(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.
(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic Education before such action is proceeded with.
(4) A temporary employee shall be employed in a part-time
or full-time capacity for a period greater than four weeks’
continuous service, and not more than a period of 12 months’
continuous service.
(5) Where the period of employment of a casual employee
exceeds five days the notice of termination of service shall be
one day. Where the employment is for five days or less the
engagement shall be considered to be a specific period and
notice shall not be required.
(6) A part-time employee shall have an entitlement to sick
leave, long service leave and annual leave on a pro-rata basis
in the proportion of which his/her hours and/or weeks worked
bear to the hours and/or weeks worked of a full-time employee.
(7) Upon termination a statement of service and a separate
reference when requested by the employee shall be provided
to the employee by the employer.
(8) Nothing within this clause detracts from the employer’s
right to dismiss summarily any employee for serious
misconduct, in which case salary and entitlements shall be
paid up to the time of dismissal only.
(9) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill,
competence and training consistent with the classification
structure of this Agreement, provided that such duties are not
designed to promote de-skilling.
11.—OTHER LEAVE
(1) Bereavement Leave
(a) An employee shall, on the death of a member of the
immediate family, be entitled to paid leave up to and including
the day of the funeral of such relation, for a period of up to
two days not exceeding the number of hours which would have
been worked by the employee in that time. Proof of such death
shall be furnished by the employee to the satisfaction of the
employer.
(b) Provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with the roster, or on long service leave, vacation leave, or on
sick leave, or on workers’ compensation, or on authorised leave
without pay or on a public holiday.
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(2) Examination Leave
An employee shall be granted sufficient time off with pay to
travel to and sit for the examinations of any approved course
of study.
12.—LEAVE WITHOUT PAY
(1) While an employee has the right to apply for leave without
pay the granting of such leave is at the discretion of the
employer.
(2) An employee applying for leave under this clause must
state the period of such leave and the reason for which the
leave is being sought.
(3) Leave without pay does not constitute a break in service
but shall not count in calculating the period of service for any
purpose of this Agreement unless where otherwise provided
for in this Agreement.
(4) If an employee is granted leave without pay the question
of the employee’s specific duties on return to work should be
considered before the granting of such leave and any
arrangements made documented. If no prior arrangement is
made, an employee, upon return to service shall be entitled to
a position commensurate with the position held immediately
prior to the commencement of such leave.
(5) The maximum period for which leave is granted under
this clause shall be one year.
13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non
attendance on the ground of personal ill health or injury at the
rate of ten (10) days per year, from the beginning of each year.
For those employees who commence work at anytime
throughout the year a pro-rata entitlement will apply.
(b) The unused portion of the entitlement prescribed in
paragraph (a) of this subclause in any accruing year shall
accumulate and may be availed of in the next or any succeeding
year.
(c) Where an employee’s employment is terminated prior to
the end of the school year, the calculation for pro-rata
entitlement of sick leave will be based on one sixth of a week
for each completed month of service with the employer. Where
an employee has utilised sick leave in excess of this entitlement
the employer may deduct the excess portion from the final
payment of wages to the employee.
(d) Where an employee’s employment is terminated by the
employer through no fault of the employee the provisions of
paragraph (c) of this subclause shall not apply.
(e) An employee shall upon request to their employer be
advised of their unused portion of sick leave. Where an
employee has utilised sick leave in excess of their entitlement,
they shall be advised of the provisions of paragraph (c) of this
subclause.
(2) This clause shall not apply where the employee is entitled
to compensation under the Workers’ Compensation and
Rehabilitation Act 1981.
(3) (a) Sick leave shall be granted provided the application
is supported by a certificate from a legally qualified and
registered medical practitioner stating the period during which
the employee is unfit for duty.
(b) The employer shall not be entitled to a medical certificate
for absences of less than three consecutive working days unless
the total of such absences exceeds five days in any one accruing
year.
(4) No payment shall be made for any absence due to the
employee’s wilful misconduct.
14.—FAMILY LEAVE
(1) Use of sick leave
(a) An employee with responsibilities in relation to either
members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such
persons when they are ill. Such leave shall not exceed five (5)
days in any calendar year and is not cumulative.
(b) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.
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(c) The entitlement to use sick leave is subject to—
(i) the employee being responsible for the care of the
person concerned; and
(ii) the person concerned being either—
(aa) a member of the employee’s immediate family; or
(bb) a member of the employee’s household.
(iii) the term “immediate family” includes—
(aa) a spouse (including a former spouse), of the
employee; and
(bb) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the employer by telephone of such absence at
the first opportunity on the day of absence.
(2) Use of unpaid leave
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.
15.—PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.
(1) Maternity Leave
(a) Nature of leave
Maternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (2) of this clause
whether prescribed in an award or otherwise.
(iii) Child means a child of the employee under
the age of one year.
(iv) Spouse includes a former spouse.
(v) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for maternity leave
(i) An employee who becomes pregnant, upon
production to her employer of the certificate
required by subclauses (1)(d) and (1)(i) of this
clause, shall be entitled to a period of up to
fifty two (52) weeks’ maternity leave provided
that such leave shall not extend beyond the
child’s first birthday. This entitlement shall be
reduced by any period of paternity leave taken
by the employee’s spouse in relation to the
same child and apart from paternity leave of
up to one week at the time of confinement shall
not be taken concurrently with paternity leave.
(ii) Subject to subclauses (1)(d) and (1)(i) of this
clause the period of maternity leave shall be
unbroken and shall, immediately following
confinement, include a period of six weeks’
compulsory leave.
(iii) The employee must have had at least twelve
(12) months’ continuous service within Catholic Education immediately preceding the date
upon such leave.
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(d) Certification
At the time specified in subclause (1)(c) of this clause
the employee must produce to her employer—
(i) a certificate from a registered medical practitioner stating that she is pregnant and the
expected date of confinement;
(ii) an agreement shall exist where for the period
of maternity leave she will not engage in any
act inconsistent with her contract of employment.
(e) Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to the presumed date of confinement,
produce to her employer the certificate referred
to in subclause (1)(d)(i) of this clause.
(ii) An employee shall give not less than four (4)
weeks’ notice in writing to her employer of
the date upon which she proposes to commence
maternity leave stating the period of leave to
be taken.
(iii) An employer by not less than fourteen (14)
days’ notice in writing to the employee may
require her to commence maternity leave at
any time within the six (6) weeks immediately
prior to her presumed date of confinement. The
employee may work within this period provided they produce a certificate from a
registered medical practitioner stating that they
are fit to do so.
(iv) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (1)(e)(ii) of this clause if such failure is occasioned by the confinement occurring
earlier than the presumed date.
(f) Transfer to a safe job
(i) Where in the opinion of a duly registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it practicable, be transferred to
a safe job at the rate and on the conditions attaching to that job until the commencement of
maternity leave.
(ii) If the transfer to a safe job is not practicable,
the employee may, or the employer may require the employee to, take leave for such
period as is certified necessary by a registered
medical practitioner. Such leave shall be
treated as maternity leave for the purposes of
subclauses (1)(j), (1)(k), (1)(l) and (1)(m) of
this clause.
(g) Variation of Period of Maternity Leave
(i) The period of maternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened.
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of maternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
(h) Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy
of an employee terminates other than by the
birth of a living child.
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(ii) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of
the employee to resume work at a time nominated by the employer which shall not exceed
four weeks from the date of notice in writing
by the employee to the employer that she desires to resume work.
(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of a employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child then—
(aa) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
(bb) for illness other than the normal consequences of confinement she shall be
entitled, either in lieu of or in addition
to special maternity leave, to such paid
sick leave as to which she is then entitled and which a registered medical
practitioner certifies as necessary before her return to work.
(ii) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed the period to which the employee is entitled under subclause (1)(c) of this
clause.
(iii) For the purposes of subclauses (l)(j), (l)(k) and
(l) (l) of this clause, maternity leave shall include special maternity leave.
(iv) An employee returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding on such leave, or in the case of an employee
who was transferred to a safe job pursuant to
subclause (l)(f) of this clause, to the position
she held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
(j) Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (1)(c) of this clause
an employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part to which she is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during her absence on maternity leave.
(k) Effect of Maternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on maternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
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(l) Termination of Employment
(i) An employee on maternity leave may terminate her employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
(m) Return to Work After Maternity Leave
(i) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of maternity leave.
(ii) An employee, upon returning to work after
maternity leave or the expiration of the notice
required by subclause (l)(m)(i) of this clause,
shall be entitled to the position which she held
immediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(l)(f) of this clause to the position which she
held immediately before such transfer.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
(n) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on maternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(2) Paternity Leave
(a) Nature of Leave
Paternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (1) of Clause
15.—Parental Leave of this Agreement (and
includes special paternity leave) whether prescribed in an award or otherwise.
(iii) Child means a child of the employee or the
employee’s spouse under the age of one year.
(iv) Spouse includes a former spouse.
(v) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;

(c)

(d)

(e)

(f)
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(bb) any period of leave or absence authorised by the employer or by the award.
Eligibility for paternity leave
A male employee, upon production to his employer
of the certificate required by subclause (2)(d) of this
clause shall be entitled to one or two periods of paternity leave, the total of which shall not exceed 52
weeks, in the following circumstances—
(i) an unbroken period of up to one week at the
time of confinement of his spouse;
(ii) a further unbroken period of up to 51 weeks in
order to be the primary care-giver of a child
provided that such leave shall not extend beyond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse in relation to the same child and shall not be taken
concurrently with that maternity leave;
(iii) The employee must have had at least 12
months’ continuous service within Catholic
Education immediately preceding the date
which he proceeds upon either period of leave.
Certification
At the time specified in subclause (2)(c) of this clause
the employee must produce to his employer—
(i) a certificate from a registered medical practitioner which names his spouse, states that she
is pregnant and the expected date of confinement or states the date on which the birth took
place;
(ii) in relation to any period to be taken under
subclause (2)(c)(ii) of this clause an agreement
shall exist stating—
(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;
(bb) particulars of any period of maternity
leave sought or taken by his spouse;
and
(cc) that for the period of paternity leave he
will not engage in any act inconsistent
with his contract of employment.
Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to each proposed period of leave, give
the employer notice in writing stating the dates
on which he proposed to start and finish the
period or periods of leave.
(ii) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (2)(e)(i) of this clause if such failure is due to—
(aa) the birth occurring earlier than the expected date; or
(bb) the death of the mother of the child; or
(cc) other compelling circumstances.
(iii) The employee shall immediately notify his
employer of any change in the information
provided pursuant to subclause (2)(d) of this
clause.
Variation of Period of Paternity Leave
(i) The period of paternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of paternity leave may, with the
consent of the employer, be shortened by the
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(g)

(h)

(i)

(j)

(k)

(l)

employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Paternity Leave
Paternity leave, applied for under subclause
(2)(c)(ii)(aa) of this clause but not commenced, shall
be cancelled when the pregnancy of the employee’s
spouse terminates other than by the birth of a living
child.
Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (2)(c) of this clause
an employee may, in lieu of or in conjunction
with paternity leave, take any annual leave or
long service leave or any part to which he is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during his absence on paternity leave.
Effect of Paternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on paternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on paternity leave may terminate his employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of his
absence on paternity leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
Return to Work after Paternity Leave
(i) An employee shall confirm his intention of
returning to his work by notice in writing to
the employer given not less than four weeks
prior to the expiration of the period of paternity leave provided by subclause (2)(c)(ii) of
this clause.
(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by subclause (2)(c)(i) of this clause,
shall be entitled to the position which he held
immediately before proceeding on paternity
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, he shall be entitled to a position
as nearly comparable in status and salary or
wage to that of his former position.
Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on paternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
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(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(3) Adoption Leave
(a) Nature of Leave
Adoption leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include any employee engaged upon
casual or seasonal work.
(ii) Child means a person under the age of five
years who is placed with the employee for the
purpose of adoption, other than a child or stepchild of the employee or of the spouse of the
employee of a child who has previously lived
continuously with the employee for a period
of six months.
(iii) Relative Adoption occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of the whole
blood or half blood or by marriage).
(iv) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(v) Spouse includes a former spouse.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for adoption leave—
An employee, upon production to the employer of
the documentation required by subclause (3)(d) of
this clause, shall be entitled to one or two periods of
adoption leave, the total of which shall not exceed
52 weeks, in the following circumstances—
(i) an unbroken period of up to three weeks at the
time of placement of the child;
(ii) a further unbroken period of up to 52 weeks
from the time of the placement in order to be
the primary care-giver of a child. This leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employee’s spouse in relation to the same
child. The entitlement of up to 52 weeks shall
be reduced by—
(aa) any period of leave taken pursuant to
subclause (3)(c)(i) of this clause; and
(bb) the aggregate of any periods of adoption leave taken or to be taken by the
employee’s spouse.
(ii) the employee must have had at least 12 months’
continuous service within Catholic Education
immediately preceding the date which he or
she proceeds on such leave in either case.
(d) Certification
(i) Before taking adoption leave the employee
must produce to the employer—
(aa) A statement from the adoption agency
or other appropriate body of the presumed date of placement of the child
with the employee for the adoption
purposes; or
(bb) A statement from the appropriate government authority confirming that the
employee is to have custody of the child
pending an application for an adoption
order.
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(ii) In relation to any period to be taken under
subclause (3)(c)(ii) of this clause, an agreement shall exist stating—
(aa) the employee is seeking adoption leave
to become the primary care-giver of the
child;
(bb) particulars of any period of adoption
leave sought or taken by the employee’s spouse; and
(cc) that for the period of adoption leave the
employee will not engage in any act
inconsistent with his/her contract of
employment.
(e) Notice requirements
(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the
employer of such approval and within 2
months of such approval shall further notify
the employer of the period or periods of adoption leave the employee proposes to take. In
the case of relative adoption the employee shall
notify as aforesaid upon deciding to take the
child into custody pending an application for
adoption.
(ii) An employee shall not be entitled to adoption
leave unless the employee has not less than 12
months continuous service with the employer
immediately preceding the date upon which
he/she proceeds upon such leave.
(iii) An employee shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but no later than
14 days before such placement give notice in
writing to the employer of such date, and of
the date of the commencement of any period
to be taken under subclause (3)(c)(i) of this
clause.
(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be
taken under subclause (3)(c)(ii) of this clause
give notice in writing to the employer of the
date of commencing leave and the period of
leave to be taken.
(v) An employee shall not be in breach of this
clause, as a consequence of failure to give the
stipulated period of notice in accordance with
subclauses (3)(e)(iii) and (3)(e)(iv) of this
clause if such failure is occasioned by the requirement of an adoption agency to accept
earlier or later placement of a child, the death
of the spouse or other compelling circumstances.
(f) Variation of Period of Adoption Leave
(i) the period of adoption leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) the period may be further lengthened by agreement between the employer and the employee,
in accordance with the provisions outlined in
Clause 12.—Leave Without Pay of this Agreement;
(iii) the period of adoption leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
(g) Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall be cancelled should the
placement of the child not proceed.
(ii) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the employer forthwith and

(h)

(i)

(j)

(k)

(l)

(m)
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the employer shall nominate a time not exceeding four weeks from receipt of notification for
the employee’s resumption of work.
Special Leave
The employer shall grant to any employee who is
seeking to adopt a child, such unpaid leave not exceeding two days, as is required by the employee to
attend any compulsory interviews or examinations
as are necessary as part of the adoption procedure.
Where paid leave is available to the employee the
employer may require the employee to take such
leave in lieu of special leave.
Adoption Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (3)(c) of this clause,
an employee may, in lieu of or in conjunction
with adoption leave, take any annual leave or
long service leave or any part to which he or
she is entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during the employee’s absence on adoption
leave.
Effect of Adoption Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on adoption leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on adoption leave may terminate the employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of the
employee’s application to adopt a child or absence on adoption leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
Return to Work After Adoption Leave
(i) An employee shall confirm the intention of
returning to work by notice in writing to the
employer given not less than four weeks prior
to the expiration of the period of adoption leave
provided by subclause (3)(c) of this clause.
(ii) An employee, upon returning to work after
adoption leave shall be entitled to the position
held immediately before proceeding on such
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, the employee shall be entitled to
a position as nearly comparable in status and
salary or wage to that of the employee’s former
position.
Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on adoption leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his/her rights under this clause, the
employer shall inform that person of the
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temporary nature of the promotion or transfer
and of the rights of the employee who is being
replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.

16.—LONG SERVICE LEAVE
(1) Subject to subclause (3) of this clause, an employee who
has completed ten years’ continuous service with the employer
shall be entitled to ten weeks’ long service leave. For each
subsequent period of ten years’ service an employee shall be
entitled to an additional ten weeks’ long service leave.
(2) In calculating an employee’s entitlement under this clause,
continuous service with the employer prior to the 1st day of
January 1997 shall be taken into account in the following
manner—
(a) In the case of an employee who has already accrued
an entitlement to long service leave with the employer
prior to the 1st day of January, 1997, the employee
shall continue to accrue subsequent entitlements to
long service leave in accordance with the provisions
of subclause (1) of this clause.
(b) In the case of an employee who, at the 1st day of
January 1997, had not accrued an entitlement to long
service leave, the employee’s entitlement shall be
calculated on the following basis—
For any period of continuous employment prior to
the 1st day of January 1997, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service, in accordance with the relevant award.
(c) In the case of an employee covered by the Independent Schools Administrative and Technical Officers
Award 1993 who, at the 1st day of January 1993,
had not accrued an entitlement to long service leave,
the employee’s entitlement shall be calculated on the
following basis—
For any period of continuous employment prior to
the 1st day of January 1993, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service.
(d) In the case of employees who have worked less than
full-time during the accrual period, long service leave
shall be paid at the rate of the average of hours worked
over the accrual period.
(3) The expression “continuous service” includes any period
during which the employee is absent on full pay from their
duties, but does not include—
(a) Any period exceeding two weeks during which the
employee is absent on leave without pay. In the case
of leave without pay which exceeds eight weeks in a
continuous period, the entire period of that leave is
excised in full;
(b) Any service of an employee who resigns or is dismissed, other than service prior to such resignation
or prior to the date of any offence in respect of which
they are dismissed by the employer, when that prior
service has actually entitled the employee to long
service leave under this clause.
(4) Any entitlement to annual leave that falls due during the
period of long service leave shall be recognised as extra leave
and not included in the long service leave.
(5) Any public holiday which occurs during the period an
employee is on long service leave shall be treated as part of
the long service leave and extra days in lieu thereof shall not
be granted.
(6) Where an employee has become entitled to a period of
long service leave in accordance with this clause, the employee
shall commence such leave as soon as possible after the accrual
date, or in a manner mutually agreed between the employer
and employee.
(7) Payment for long service leave shall be made—
(a) in full before the employee goes on leave, or
(b) by the normal fortnightly payment intervals; or
(c) by agreement between the employee and the employer.
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(8) Where an employee has completed at least 7 years’ service
but less than 10 years’ service and employment is terminated—
(a) by their death;
(b) in any circumstances, other than serious misconduct,
the amount of leave shall be such proportion of 10 weeks’
leave as the number of completed years of such service bears
to 10 years.
(9) In the case to which subclause (8) of this clause applies
and in any case in which the employment of the employee
who has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the employee and upon termination by death, pay to the
personal representative of the employee upon request by the
personal representative, a sum equivalent to the amount which
would have been payable in respect of the period of leave to
which they are entitled or deemed to have been entitled and
which would have been taken but for termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.
17.—ANNUAL LEAVE LOADING
(1) An annual leave loading shall be included in the final
payment of ordinary wages made in December of each year to
employees who have become entitled to annual leave in
accordance with this Agreement.
(2) Subject to the annual leave or vacation leave provisions
in Parts I through to VI of this Agreement, the annual leave
loading shall be 17.5 per cent of four weeks’ wages at the rate
of pay applicable at the time of payment.
(3) If an employee commences after the beginning of first
term in a calendar year then the leave loading shall be paid,
proportionate to the length of service in that year, in December
of that year, provided that the employee’s contract of
employment is continuing into the next calendar year.
18.—PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,
subject to subclause (3) of this clause, be allowed as holidays
without deduction of pay namely: New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day.
(2) (a) When any of the days mentioned in the subclause (1)
of this clause falls on a Saturday or a Sunday the holidays
shall be observed on the next succeeding Monday and when
Boxing Day falls on a Sunday or a Monday the holiday shall
be observed on the next succeeding Tuesday.
In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.
(b) When any of the days observed as a holiday under this
clause falls on a day when a school employee (see Part IV—
Clause 39.—Classifications of this Agreement) is rostered off
duty and is a day that the employee would normally have
worked and he/she has not been required to work on that day,
he/she shall be paid as if the day was an ordinary working day,
or if he/she agrees, be allowed a day’s leave with pay in lieu of
the holiday at a time mutually acceptable to the employer and
the employee.
(3) An employee who, on a day observed as a holiday under
this clause is required to work during his/her ordinary hours
of work shall be paid for the time worked at the rate of 2.5
times their ordinary rate or, if he/she agrees, be paid for the
time worked at the rate of time and one-half and in addition be
allowed to take a day’s leave with pay on a day mutually
acceptable to the employer and the employee.
(4) The provisions of this clause shall not apply to casual
employees.
19.—CASUAL EMPLOYEES
(1) A casual employee shall be engaged on an hourly contract
of service with a minium payment of—
(a) 2 hours; or
(b) 4 hours for school employees; or
(c) 1 day for an employee as defined in Clause 45.—
Classifications of this Agreement.
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(2) A casual employee shall be paid 20 per cent in addition
to the rates prescribed for the work performed.
(3) A casual employee shall be paid for all work performed
on any of the days prescribed in subclause (1) of Clause 18.—
Public Holidays of this Agreement at the rate of double time
and one-half.
(4) A casual employee is defined as an employee who is not
employed on a regular basis and who is engaged by the
employer for a period not exceeding four weeks in duration.
20.—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week or weeks per year than are prescribed in the applicable
clauses of this Agreement, and such employees shall be
remunerated at a weekly rate pro-rata to the rate prescribed
for the classification of work on which they are engaged in the
proportion which their hours of work bear to the Hours clause
of this Agreement, for their classification and level of work.
(2) When an employee is employed under the provisions of
this clause, he/she shall receive payment for annual/vacation
leave, and sick leave on a pro-rata basis in the same proportion
as the number of hours regularly worked each week bears to a
full-time employee of the same classification.
21.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate of
salary than his/her ordinary classification, shall be paid the
higher salary for the time so engaged provided that engagement
is for no less than 5 consecutive working days/shifts.
Where an employee has worked two periods of 5 consecutive
days/shifts or more in one year on duties carrying a higher rate
of salary, then any subsequent higher duties in that year shall
be paid for at the higher salary rate.
22.—REST PAUSES AND MEAL BREAKS
(1) All employees shall be allowed a tea break of 10 minutes
daily between the second and third hour from starting time
each day. Such tea break shall be counted as time worked:
provided that such employees responsible for supervising
children continue such supervision during the said tea break.
(2) All employees shall be allowed a meal break of not less
than 30 minutes nor more than one hour between the hours of
12.00 noon and 2.00pm. Such time shall not count as time
worked.
(3) For employees classified in Part VI of this Agreement
who are rostered on duty during meal times shall be entitled to
a meal and shall be allowed sufficient time to have such meal.
23.—TRAVELLING AND MOTOR VEHICLE
ALLOWANCES
(1) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided for
in the schedules set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangement as to motor vehicle allowance
not less favourable to the employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June the next
following year.
Rates of Hire for use of Employee’s own Vehicle on
Employer’s Business
Schedule 1—Motor Vehicle Allowance
Engine Displacement
(in Cubic Centimetres)
Over
1600cc1600cc
2600cc
2600cc
& Under
57.3
50.4
43.9
58.8
51.7
45.1

Rate per kilometre
Area & Details
Metropolitan Area
South West Land Division
North of 23.5° South
Latitude
65.1
58.0
50.4
Rest of the State
60.5
53.3
46.3
Motor vehicles with rotary engines are to be included in the 1600—2600cc
category.
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Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official
Business
All Areas of State

Rate
Cents per Kilometre
17.8

24.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the
wages prescribed in this Agreement an employee shall be paid
the following weekly allowances when employed in the towns
described hereunder. Provided that where the wages are prescribed as fortnightly rates of pay, these allowances shall be
shown as fortnightly allowances. These rates are subject to
change from time to time in accordance with the Western Australian Catholic Schools (Enterprise Bargaining) Agreement
No. 1 of 1996.
Town
Married Persons Single Persons
allowance
allowance
$ per week
$ per week
Balgo Hills
144.10
72.05
Boulder
13.00
6.50
Beagle Bay
130.20
65.10
Billiluna
144.10
72.05
Broome
94.00
47.00
Carnarvon
40.40
20.20
Derby
98.00
49.00
Esperance
24.80
12.40
Gibb River
143.30
71.65
Kalgoorlie
13.00
6.50
Karratha
97.00
48.50
Kununurra
123.00
61.50
Lake Gregory
144.10
72.05
Lombadina
130.20
65.10
Port Hedland
90.60
45.30
Red Hill
115.80
57.90
Ringer Soak
144.10
72.05
Southern Cross
23.80
11.90
Tardun
17.40
8.70
Turkey Creek
130.20
65.10
Wyndham
120.00
60.00
(2) Except as provided in subclause (3) of this clause, an
employee who has a dependant shall be paid double the
allowance prescribed in subclause (1) of this clause.
(3) Where an employee
(a) is provided with board and lodging by his/her employer,
free of charge; or
(b) is provided with an allowance in lieu of board and lodging
such employee shall be paid 66 and two-third per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.
(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.
(7) (a) For the purpose of this clause “dependent” shall take
on the definition as described by the Australian Taxation Office
for such purposes.
(b) The income used as a dependency test shall be adjusted
on 30 June each year in accordance with variations to the
taxable limit for earnings for the dependent spouse rebate.
(8) Subject to the making of a General Order pursuant to
section 50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day of July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.
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25.—SUPERANNUATION
(1) Employer Contributions
(a) An employer shall contribute to superannuation for each
employee in accordance with federal legislation to one of the
following approved superannuation funds—
(i) CONCEPT ONE—superannuation plan which was
established and is governed by a trust deed and rules
dated 23 September 1986, as amended; and
(ii) an exempted fund allowed by subclause (3) of this
clause.
(b) Employer contributions shall be paid at least monthly
for each week of service that the eligible employee completes
with the employer.
(c) “Ordinary Time Earnings” means the salary or other
remuneration periodically received by the employee in respect
to the time worked in ordinary hours and/or any other rate
paid for all purposes of this agreement to which the employee
is entitled for ordinary hours of work.
(2) Fund Membership
(a) “Eligible Employee” shall mean a full-time or part-time
employee who earns more than $450.00 per month.
(b) An employee shall not be eligible to join the fund until
he/she has completed one month’s satisfactory service. On
completion of this period the employee shall be entitled to the
appropriate employer contribution, from the date of the
employee’s commencement.
(3) Exemption
Exemptions from the requirements of this clause shall apply
to an employer who at the date of this Agreement—
(a) was contributing to a superannuation fund, in accordance with an order of an industrial tribunal; or
(b) was contributing to a superannuation fund in accordance with an order, award or an agreement of an
industrial tribunal, for a majority of employees and
makes payment for employees covered by this Agreement in accordance with that order, award or
agreement; or
(c) subject to notification to the Union, was contributing to a superannuation fund for employees covered
by this Agreement where such payments are not made
pursuant to an order of an industrial tribunal;
(d) was not contributing to a superannuation fund for
employees covered by this Agreement; and
(i) written notice of the proposed alternative superannuation fund is given to the Union; and
(ii) contributions and benefits of the proposed alternative superannuation fund are no less than
those provided by this clause; and
(iii) within one month of the notice prescribed in
subparagraph (d)(i) of this subclause being
given, the Union has not challenged the suitability of the proposed fund by notifying the
Western Australian Industrial Relations Commission of a dispute.
(4) The employer shall provide such facilities as is appropriate
to ensure that all employees are adequately informed of the
provisions of the superannuation funds available.
26.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly or monthly.
(2) Accompanying each payment of wages shall be a pay
advice slip to be retained by the employee. On this slip the
employer shall clearly detail the employee’s name, hourly rate,
overtime, penalties, allowances, gross wage, deductions broken
down to—
(a) taxation; and
(b) other
and the net wage.
(3) On termination of employment the employer shall pay
to the employee all moneys payable to that employee before
the employee leaves the premises or the same shall be
forwarded to the employee by post on the following day.
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27.—TIME AND WAGES RECORD
(1) The employer shall keep or cause to be kept, a record or
records containing the following particulars—
(a) Name of each employee.
(b) The nature of their work.
(c) The hours worked each day and each week.
(d) The wages and overtime (if any) paid each week.
(e) The age of each junior employee.
Any system of automatic recording by machines shall be
deemed to comply with this provision to the extent of the
information recorded.
(2) The salary records shall be open for inspection by a duly
accredited official of the Union during the usual office hours
at the employer’s office and the official may be allowed to
take extracts therefrom.
(3) The employer may refuse the representative access to
the records if—
(a) the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation; and
(b) the employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being notified of the requirement to inspect by the
representative.
(4) The power of inspection may only be exercised by a
representative of an organisation of employees authorised for
the purpose in accordance with the rules of the organisation.
(5) Before exercising a power of inspection, the
representative shall give reasonable notice of not less than 24
hours to an employer.
28.—RIGHT OF ACCESS, NOTICES AND INTERVIEWS
(1) Material approved by the Union will be displayed on a
notice board or a mutually agreed location, which is easily
accessible by employees.
(2) Every employee shall be provided with access to a copy
of this Agreement by the employer.
(3) The Secretary of the Union or authorised representative
will, on prior notification to the employer, have the right to
enter the employer’s premises during working hours, including
meal breaks for the purpose of distributing information and or
discussing with employees covered by this Agreement, the
legitimate business of the Union and or for the purposes of
investigating complaints concerning the application of this
Agreement, but shall in no way unduly interfere with the work
of the employees.
29.—DISPUTE SETTLING PROCEDURES
(1) The principles of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any questions, disputes or difficulties that may arise.
(2) The parties to the dispute shall take an early and active
part in discussion and negotiation aimed at preventing or
settling questions, disputes or difficulties in accordance with
the agreed procedures set out hereunder.
(3) The provisions of this clause shall not preclude an
employee from discussing any grievance with a Union
representative or a representative of their choice as he/she
deems fit. Neither shall the provisions of this clause pre-empt,
limit or delay the right of the Union to enter into direct
negotiations with the employer to resolve matters in dispute
or to address matters of mutual concern.
(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor shall confer,
identify the facts and where possible, resolve the issue.
(b) If not resolved, the employee and the employer shall
confer and, where possible, resolve the issues.
(c) If not resolved, the parties to the dispute may confer with
the parties to this Agreement on this matter, and where possible,
resolve the issue.
(d) If the matter is still not settled, it may be referred to the
Western Australian Industrial Relations Commission for
conciliation/arbitration.
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(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above
procedure is being followed, no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with this procedure.
(6) It is acknowledged that if the dispute relates to an alleged
ambiguity or uncertainty in this Agreement any party may at
any time apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.
PART III
TEACHER’S AIDES’ / TEACHING ASSISTANTS
30.—HOURS
The ordinary hours of work shall be 32.5 per week to be
worked between Monday and Friday inclusive.
Provided that where the nature of the work requires the
ordinary hours of work to be longer than 32.5, the employer
and Union may agree to the ordinary hours of work being up
to but not exceeding 38 per week.
31.—WAGES
(1) The rate of wage payable to employees engaged in the
classifications prescribed in Clause 32.—Classifications of this
Agreement after the 22nd day of May 1997 shall be—
Step
Hourly Rate
Annual Rate
$
7.2%
$
7.2%
Step 1
10.04
10.76
17,020.00 18,245.44
Step 2
10.23
10.97
17,342.00 18,590.51
Step 3
10.43
11.18
17,681.00 18,954.03
Step 4
10.67
11.43
18,088.00 19,390.34
Step 5
10.96
11.75
18,580.00 19,917.76
Step 6
11.33
12.15
19,207.00 20,589.90
Step 7
11.64
12.48
19,732.00 21,152.70
Step 8
11.71
12.55
19,851.00 21,280.27
Step 9
12.02
12.89
20,377.00 21,844.14
Step 10
12.32
13.21
20,885.00 22,388.72
Step 11
12.51
13.41
21,207.00 22,733.90
Step 12
12.65
13.56
21,445.00 22,989.04
Step 13
13.25
14.20
22,469.00 24,086.77
Step 14
13.86
14.86
23,493.00 25,184.50
Step 15
14.46
15.50
24,519.00 26,284.37
Progression through the wages scale shall be by annual
increment.
(2) A Teachers’ Aide left in charge of pupils for a full session
shall be paid at his/her ordinary rate plus 10 per cent for the
period for which they are left in charge, provided that, if the
period for which the employee is left in charge exceeds three
days, they shall be paid at the ordinary rate plus 20 per cent for
the whole period for which they are in charge, except where
provided for in the Catholic Education Office Aboriginal
Teaching Assistants Manual.
(3) (a) Child Care Workers
$ (per hour) 7.2%
First year of experience
11.82
12.67
Second year of experience
13.00
13.94
Third year of experience
13.63
14.61
Fourth year of experience
14.26
15.29
Fifth year of experience
14.90
15.97
(b) An employee left in charge of pupils for a full session or
more shall be paid no less than the rate applicable to a child
care worker in their fifth year of employment for the whole
period they are in charge, except where provided for in the
Catholic Education Office Aboriginal Teaching Assistants
Manual.
(4) An employee who has had previous experience relevant
to employment covered by this Agreement may have that
experience taken into account in determining the “year of
employment” at which an employee is appointed and paid.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
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32.—CLASSIFICATIONS
Level One
Teachers’ Aides in Primary Schools, Pre-Primary Schools
or Pre-schools, Teaching Assistants, Home Economic Assistants, Physical Education Assistants.
Aboriginal Teaching Assistants.
Teachers’ Aides involved in a Special Education Programme
(a part-time programme for one or more students within a
mainstream school).
Enter Step 1
Exit Step
5
Level Two
Aboriginal Teaching Assistants in secondary schools.
Teachers’ Aides in Special Education Centres (a full-time
class, serving a region, within a mainstream school).
Enter Step 6
Exit Step
7
Aboriginal Teaching Assistants in Primary schools who have
completed the Certificate of Educational Practice or equivalent accredited course.
Step 7
Level Three
Aboriginal Teaching Assistants in secondary schools who
have completed the Certificate of Educational Practice.
Employees who have completed an approved “Classroom
Assistant” course at a recognised training institution or equivalent as agreed between the Union and the employer.
Teachers’ Aides in Special Education Schools (schools with
limited enrolment to students with a particular disability).
Aboriginal Teaching Assistants on satisfactory completion
of Certificate III in Education (Aboriginal & Torres Strait Islander)
Enter Step 8
Exit Step
10
Level Four
Teachers’ Aides in Special Education Schools who have
completed an approved “Classroom Assistant” course at a recognised training institution.
Teaching Assistants who have completed Certificate IV in
Education (Aboriginal and Torres Strait Islander) or Certificate in Community Teaching as specified in the Aboriginal
Teaching Assistants Programme Manual.
Step 11
Employees who have completed the Child Care Certificate,
Diploma of Children Services (0-5 yrs), National Nursery
Examination Board Certificate or other equivalent qualifications as agreed between the Union and the employer.
Aboriginal Teaching Assistants on satisfactory completion
of the second year of Aboriginal Teachers’ Training Course.
Teaching Assistants who have completed the Diploma in
Education (Aboriginal and Torres Strait Islander) or the Associate Diploma in Community Teaching or one year of Bachelor
of Arts (Education) as specified in the Aboriginal Teaching
Assistants Manual.
Teachers’ Assistants who have completed the Advanced
Teacher Aide Certificate Special Needs.
Step 12
Level Five
Aboriginal Teaching Assistants who have completed a Diploma in Education (Aboriginal and Torres Strait Islander) or
the Associate Diploma in Education (Community Teaching)
and are working in specified schools as Community Teaching
Associates.
Enter Step 13
Exit Step
15
33.—VACATION LEAVE
(1) Except as hereinafter provided an employee shall be
allowed the holidays granted by the school in which he/she is
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employed, including term and Christmas vacations, without
deduction of pay.
(2) Subject to the provisions of subclause (3) of this clause,
each employee shall be paid his/her ordinary wages for any
day on which he/she is relieved of the obligation to present
himself/herself for work.
(3) An employee who is employed to work less than the full
school year shall be entitled to payment at the ordinary rate of
pay for or in lieu of the term and Christmas vacation periods
related to that school year on the basis of one week’s pay for
each four weeks which the employee was employed to actually
work in the school.
PART IV
SCHOOL EMPLOYEES
34.—HOURS
(1) Subject to this Agreement, the ordinary working hours
for full-time employees shall be an average of 38 hours per
week, to be worked in not more than 40 hours in any week, or
eight in any day and shall be worked on any five days of the
week.
(2) Subject to Clause 36.—Overtime of this Agreement, the
spread of shift in any one day shall not exceed 12 and a ½
hours.
(3) In addition to meal breaks, there may be one break of at
least two hours in each shift for kitchen and dining room
employees.
(4) As the means of working a 38 hour week, a full-time
employee who works 40 hours per week, shall be entitled to
payment including shift and weekend penalties for the
following days on which the employee shall not be required to
attend for work—
(a) Three agreed days during the first school term vacation in each year.
(b) Two agreed days during each of the other school term
vacations.
(c) Five agreed days during the Christmas vacation.
(5) In lieu of the provisions of subclause (4) of this clause
and notwithstanding other provisions of this Agreement and
by agreement between an employer and a majority of
employees covered by this Agreement at a workplace, as
a means of working a 38 hour week the following may
apply—
(a) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 76 hours over nine days each
fortnight with the tenth day off on full pay; or
(b) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 152 hours over 19 days in each
four week period with one day off on full pay in conjunction with other day(s) off work; or
(c) by agreement with the Union, the hours of work may
be arranged so as to provide any other form of implementation of a 38 hour week.
(6) (a) A part-time employee shall be given payment for the
days referred to in subclauses (4) and (5) of this clause in the
proportion that the hours worked each week bear to 40. A parttime employee shall be granted the days referred to in
subclauses (4) and (5) of this clause in the proportion that the
number of days worked each week bears to five.
(b) By agreement in writing between the employer and the
employee, a part-time employee who works 30 hours per week
or less may be paid for all hours worked at the 38 hour week
rate in lieu of payment for the days prescribed in subclauses
(4) and (5) of this clause.
(7) Subject to the provisions of subclause (4) of this clause,
during the school vacation periods the employer shall be
relieved of the obligation to provide work and the employee
shall not be entitled to the payment of wages in respect of any
such period during which no work is performed other than
any period during which the employee is on annual leave or a
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public holiday where the public holiday falls on a day on which
the employee would normally be employed to work. Provided
that the maximum period covered by this subclause shall be
four weeks (20 days) in any one year.
35.—ROSTERS
(1) A roster of the working hours shall be exhibited in the
office of each school/college and in such other place as it may
be conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day
and the breaks in shifts to be taken.
(3) (a) The roster in the office shall be open for inspection
by a duly accredited representative of the Union at such times
and place as the record book is so open for inspection.
(b) A duly accredited representative of the Union shall be
permitted to inspect the roster available to the employees not
more than once in any week during the times the record book
is so open for inspection.
(4) Such roster shall be drawn up in such manner as to show
the hours of each employee for one week in advance of the
date of the roster, and may only be altered on account of the
sickness or absence of an employee, or on account of any
contingency that the employer could not reasonably foresee,
or due to private arrangement between the employees
themselves.
36.—OVERTIME
(1) All work done outside the daily spread of hours provided
in Clause 34.—Hours of this Agreement, or beyond eight hours
in any one day or beyond 40 hours in any one week shall be
deemed overtime.
(2) Overtime shall be paid for at the rate of time and onehalf for the first two hours and double time thereafter provided
that all overtime worked on Saturday and Sunday shall be paid
for at the rate of double time.
(3) All work performed by any employee on his/her rostered
days off or on days worked in excess of those provided in
Clause 34.—Hours of this Agreement, shall be paid for at the
rate of double time except where such day is a public holiday
when double time and one-half shall be paid.
(4) Any employee recalled to work after his/her normal hours
of duty shall be paid for a minimum of three hours at overtime
rates and for all reasonable expenses incurred in returning to
work.
37.—WEEKEND WORK
(1) All ordinary hours of work performed between midnight
on Friday and midnight on Sunday shall be paid for at the rate
of time and one-half.
(2) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employee concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(3) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(4) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
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38.—WAGES
(1) The minimum weekly rates of wage payable from the
beginning of the first pay period commencing on or after the
22nd day of May 1997 shall be—
Minimum
Hourly Rate
$
Level 1
Cleaner
Level 2
Domestic employees
including—Kitchen
Attendant/Canteen
Assistant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
Level 4
Groundsperson
Level 5
First Cook Grade 1
or Cook working alone
Groundsperson /
Handyperson Grade 1
Sewing Supervisor
Level 6
Groundsperson /
Handyperson, Grade 2
First Cook, Grade 2
Level 7
Senior Groundsperson/
Handy person
Tradesperson Cook
Level 8
Head Groundsperson

7.2%

Minimum
Annual Rate
$

7.2%

10.22

10.96

20,269.37

21,728.81

10.40

11.14

20,618.84

22,103.32

10.51

11.27

20,837.92

22,338.04

10.73

11.50

21,270.84

22,802.26

10.95

11.74

21,708.99

23,272.22

11.17

11.98

22,141.92

23,735.92

11.61

12.45

23,012.99

24,670.11

13.81

14.80

27,363.13

29,333.21

(2) Junior Employees: Junior employees shall receive the
following percentages of the adult rate for the class of work
on which they are engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
(3) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employer concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(4) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
39.—CLASSIFICATIONS
Head Groundsperson: Shall mean a person in charge of
the grounds of a large school who would be responsible for
the supervision of all grounds staff. The person would have
qualifications and/or experience in horticulture, preparation
of turf wickets and lawn tennis courts, and could have the
responsibility for a full size swimming pool.
Senior Groundsperson/Handyperson: Shall mean a person
in charge of the grounds of a small school or section of a large
school and who has completed an apprenticeship in horticulture
or other relevant horticultural qualifications or who has
substantial relevant experience within the horticultural or
related industries to such an extent as would justify Grade 2
status. This person’s duties would also consist of maintenance
and minor repairs to external and internal fitments, equipment
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or outdoor furniture. Would have at least one full-time
equivalent groundsperson under supervision. The senior
groundsperson/handyperson could have responsibility for the
maintenance of a swimming pool and lawn tennis courts, or
equivalent levels of responsibility.
Groundsperson/Handyperson (Grade 2): Shall mean a
person whose principal duties include tending a garden and
grounds. This person’s duties would also consist of
maintenance and minor repairs to external and internal fitments,
equipment or outdoor furniture. This person would work alone
in a small school.
Groundsperson/Handyperson (Grade 1): Shall mean a
person whose principal duties include tending a garden and
grounds or part of a garden and grounds. This person’s duties
would also consist of maintenance and minor repairs to external
and internal fitments, equipment or outdoor furniture. This
person would work under the supervision.
Groundsperson: Shall mean an employee whose principal
duties shall consist of tending a garden and grounds, working
under supervision or working in a small school under the
direction of the principal or bursar.
First Cook (Grade 2): Shall mean a person who is appointed
as the senior cook in a school, who holds formal qualifications
in cooking/catering or who has substantial relevant experience
within the catering or related industries to such an extent as
would justify Grade 2 status. A person without qualification
would normally require a minimum of five years’ experience
to justify such status. This person could be required to supervise
other staff and assist with the ordering of catering supplies.
First Cook (Grade 1): Shall mean a person appointed as
First Cook or Cook Working Alone who does not have the
qualifications or equivalent experience required for
classification of First Cook (Grade 2).
Tradesperson Cook: Shall mean a First Cook, Grade 2 who
has completed an apprenticeship in cooking, baking or pastry
cooking.
40.—UNIFORMS
Where an employee is required by the employer to wear
special clothing, such clothing shall be provided and laundered
by the employer at his/her expense. Provided that alternative
arrangements in respect of the supply and laundering of clothing
may be made by agreement between an employer and the
Union.
41.—PROTECTIVE CLOTHING
(1) Where employees are required to work in water they
shall be supplied with rubber boots.
(2) Employees required to clean toilets, use acids, wash
dishes, handle detergents, acids, soaps or injurious substances
shall be provided with rubber gloves.
(3) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by the employer.
(4) Where suitable protective clothing is supplied by the
employer to an employee such clothing and footwear shall
remain the property of the employer.
PART V
ADMINISTRATIVE AND TECHNICAL OFFICERS
42.—HOURS
(1) The ordinary hours of duty for a full-time employee shall
be 37.5 hours per week Monday to Friday inclusive and the
hours of duty per day shall be fixed by agreement between the
employee and the employer. A full-time employee works a
minimum of 40 weeks per year.
(2) In the absence of any agreement reached in accordance
with subclause (1) of this clause, the following hours of duty
shall apply—
The ordinary hours of duty shall not exceed 37.5 hours
per week and shall be worked on Monday to Friday, between the hours of 8.00am and 5.00pm.
(3) The employee shall be allowed a meal break of not less
than thirty minutes, nor more than one hour, to be taken between
the hours of twelve noon and 2.00pm.
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43.—ANNUAL LEAVE
(1) An employee who has completed 12 months’ continuous
service or who has been employed for a minimum of 40 weeks
in a calendar year shall be entitled to a minimum of 4 weeks’
paid annual leave.
(2) All time for which the school is closed due to vacation
leave shall count for the purpose of determining an employee’s
right to payment under this clause.
(3) Leave may be taken at a time agreed to between the
employer and the employee.
(4) If after four weeks’ continuous service in any qualifying
period an employee lawfully leaves his/her employment or
his/her employment is terminated by the employer through no
fault of the employee, the employee shall be paid salary in
lieu of annual leave proportionate to their length of service
calculated to the nearest completed week of service.
(5) If an employee’s commencement is after 1 January, then,
by agreement between the employer and the employee, the
employee may be granted pro-rata annual leave to the end of
the calendar year. Subsequent years of employment can
commence on 1 January.
(6) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day, being an ordinary working
day, for each such holiday observed as aforesaid.

(b) On appointment an employee shall be placed at the appropriate salary level according to full-time experience and
the classifications as prescribed in Clause 45.—Classifications
of this Agreement.
(c) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved superannuation fund nominated in accordance with the provisions
of Clause 25.—Superannuation of this Agreement, and not
being an employer contribution to superannuation paid in accordance with either federal legislation or an employer’s
contributory superannuation fund.
(d) An employee appointed to a salary rate shall proceed by
annual increments to the maximum of that classification level.
(e) If during progression through the salary steps, and within
an appropriate time frame prior to the employee’s next annual
increment, the employer considers such increment to be inappropriate due to work performance and as such does not
recommend or authorise further progression, then the employer
shall state the reasons in writing to the employee concerned.
(i) Such reasons should indicate the areas where the
employer considers improvement is required.
(ii) If the improvement required is achieved, then the
employee shall then proceed to his/her appropriate
salary level.
(f) An employee shall only progress from one level to another in accordance with the provisions as prescribed in Clause
45.—Classifications of this Agreement.
(g) The years of experience are indicated by the equivalent
number of steps from the entry level.
(h) For the purposes of determing weekly or fortnightly salary, the annual salaries as prescribed in subclause (1) of this
clause, shall be divided by 52.16 or 26.08 respectively.
(i) Where the conditions of employment of any employee
are subject to the provisions of subclause (5) of Clause 42.—
Hours of this Agreement, salary shall be averaged over the
period of a full year.
(2) Junior Classification
An employee under the age of 20 years shall receive the
following percentages of the rate appropriate to Level 1.
Under 17 years of age
60%
17 years of age
70%
18 years of age
80%
19 years of age
90%

44.—SALARIES
(1) (a) The minimum annual salary, according to
classification and experience, payable to an employee after
the 22nd day of May 1997 shall be—
Salary Level
Total Salary
$ Per Annum
7.2%
LEVEL 1
19,751
21,173.07
20,001
21,441.07
20,251
21,709.07
20,501
21,977.07
20,751
22,245.07
21,001
22,513.07
LEVEL 2
21,751
23,317.07
22,251
23,853.07
22,751
24,389.07
23,251
24,925.07
23,751
25,461.07
24,251
25,997.07
LEVEL 3
25,251
27,069.07
25,851
27,712.27
26,451
28,355.47
27,051
28,998.67
27,651
29,641.87
28,251
30,285.07
LEVEL 4
26,751
28,677.07
27,751
29,749.07
28,751
30,821.07
29,751
31,893.07
30,751
32,965.07
31,751
34,037.07

45.—CLASSIFICATIONS
On commencement of employment, the employee shall be
placed in one of the following levels dependent upon
classification, qualification and experience—
(1) Level 1.
(a) An employee at this level requires no prior
experience or formal qualifications in the performance of the job and works under direct
supervision.
(b) Examples of positions which may appropriately be classified as Level 1—
General clerical assistant, switchboard
operator, word processing operator,
data entry operator, laboratory attendant, school secretary and any assistant
employed within the terms of Clause
4.—Scope of the Independent Schools
Administrative and Technical Officers
Award 1993.
(2) Level 2.
(a) An employee at this level performs duties under general supervision, may have acquired
some relevant qualifications and is competent
in the performance of tasks associated within
Level 1 positions.
(b) Examples of positions which may appropriately be classified as Level 2, in addition to
those prescribed for Level 1, are as follows—
Library assistant, laboratory assistant,
accounts clerk, word processing

(4) All time worked at the direction of the employer before
the usual starting time or after the usual finishing time, or
beyond 7.5 hours in any one day, or outside the spread of hours
as prescribed under subclause (1) or (2) of this clause, shall be
deemed overtime and shall, at the discretion of the employee,
be paid for at the employee’s ordinary rate of pay or be given
paid time off in lieu equivalent to the time worked. The time
in lieu taken in accordance with this subclause shall be at such
time as is agreed between the employee and the employer.
(5) During the school vacation periods or any part thereof
during which an employee cannot be usefully employed, the
employer shall be relieved of the obligation to provide work
and the employee shall not be entitled to the payment of salary
in respect of any such period during which no work is
performed other than any period during which the employee
is on annual leave or a public holiday where the public holiday
falls on a day on which the employee would normally be
employed to work. Provided that the maximum period covered
by this subclause shall be eight weeks in any one year.
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operator, data process operator, secretarial duties, receptionist/switchboard
operator and school secretary.

(3) Level 3.
(a) An employee at this level works as a competent skilled autonomous employee and has
knowledge, skills and demonstrated capacity
to undertake complex tasks. The employee is
likely to have TAFE/TERTIARY or equivalent qualifications.
(b) Examples of positions which may appropriately be classified as Level 3—
Technician employed in the audio
visual, computer, media, library or
laboratory departments and/or any
other technician employed in the
school, secretary, bookkeeper, computer system supervisor, senior clerk or
senior computer operator, accounts,
records and school secretary.
(4) Level 4.
(a) An employee at this level, through formal
qualification or job responsibility, is fully competent in the performance of the job function.
An employee at this level would have a high
degree of autonomy, initiative and discretion
in the work program and would be responsible for the supervision of other administrative
and/or technical employees.
(b) Examples of positions which may appropriately be classified as Level 4—
Assistant bursar and/or registrar, senior finance employee, senior laboratory
technician, school and/or principal’s
secretary in a secondary school and
office manager with supervisory duties.
PART VI
(BOARDING HOUSE) SUPERVISORS
46.—HOURS
(1) Subject to this Agreement, the working days and hours
of duty shall be determined by written agreement between the
employer, the employee and the Union.
(2) In the event of no agreement being reached in regard to
hours of duty then the matter may be referred to the Western
Australian Industrial Relations Commission for determination.
47.—ROSTERS
(1) The hours of duty for each employee shall be set out in a
roster which shall contain the following details—
(a) the name of the employee/s;
(b) the starting and finishing times of each employee’s
shift, including any breaks which may be required
during such shift;
(c) the day/s on which each employee is off duty.
(2) Such rosters shall be drawn up and posted one week in
advance and may only be altered by agreement between the
employer and the employee concerned.
(3) Where agreement cannot be reached, pursuant to
subclause (2) of this clause, the employer may change the roster
provided that not less than twelve hours’ notice of such change
is given to any employee so affected.
48.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the holidays granted by the school in which they are
employed, including term and Christmas vacations, without
deductions of pay. An employee may be required for duty prior
to the beginning of each term and following the end of each
term for the purposes of preparing for the opening and/or
closure of the boarding house.
(2) If after four weeks’ continuous service in any calendar
year an employee lawfully terminates employment or such
employment is terminated by the employer through no fault of
the employee, the employee shall be paid salary in lieu of
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vacation leave proportionate to the length of service. Provided
that an employee who was actually engaged for all school terms
in that calendar year shall be entitled to be paid for the whole
of the vacation period of that year.
(3) Where an employee has been paid for leave which at the
time of termination has not been fully accrued, the employer
may deduct from any monies owed, that portion to which the
employee is not entitled. Where the employment of an
employee is terminated by the employer prior to the attainment
of the accrued vacation leave, then the provisions of this
subclause shall not apply.
(4) At any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick leave or leave provided for in the terms of this
Agreement, shall not count for the purpose of determining the
rights to vacation leave.
49.—SALARIES
(1) The minimum annual salary payable to employees after
the 22nd day of May 1997 shall be as follows—
(a) Supervisor—
Salary Level

Total Salary
$ Per Annum

1st year of experience
2nd year of experience
3rd year of experience
4th year of experience
5th year of experience
6th year of experience

19,957
20,726
21,751
22,776
23,801
24,826

21,393.90
22,218.27
23,317.07
24,415.87
25,514.67
26,613.47

26,364
27,901

28,262.20
29,909.87

(b) Senior Supervisor—
1st year of experience
Thereafter

7.2%

(c) Houseparent—
Notwithstanding the provision of paragraph (a)
of this subclause, the maximum salary level
for this classification shall be that determined
as the fifth year of experience.
(2) On appointment as a supervisor at a boarding school, the
employer shall, on production of satisfactory evidence by the
employee of previous full-time equivalent experience in a
similar school position, place that employee on a salary point
commensurate with such previous experience.
(3) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
50.—CLASSIFICATIONS
(1) “Houseparent”—shall mean any supervisor who works
under the direct supervision of a resident teacher or supervisor,
is non-resident at the school and who is required for duty either
prior to and/or during and/or immediately following each
school day Monday to Friday.
(2) “Part-Time Supervisor”—shall mean an employee who
works less hours than those usually worked by a full-time
supervisor at that boarding house.
(3) “Relief Supervisor”—shall mean an employee employed
as per the boarding house roster for a period no exceeding
four weeks.
(4) “Senior Supervisor”—shall mean any employee who is
responsible for the overall supervision of the boarding house.
(5) “Shift”—shall mean the defined hours of duty (including
broken periods) allocated to an employee in accordance with
the work roster, for any 24 hour period.
(6) “Supervisor”—shall mean an employee who is employed
to supervise in accordance with Clause 5.—Scope of this
Agreement.
51.—LODGING CONDITIONS
(1) Lodging facilities are to be provided free of charge for
any employee required to sleep over in a boarding house.
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(2) Any employee who is required to sleep over in a boarding
house shall have access to kitchen and laundry facilities and
shall be provided with adequate privacy and security for
personal property including any private motor vehicle utilised
by the employee.
52.—GENERAL CONDITIONS
The employer shall make provision for the following—
(1) A boarding house supervisor is to be on duty at all
times that boarders require supervision except where
such supervision is conducted by a teacher or in sick
bay where the supervision is carried out by the school
nurse.
(2) Access by employees to telephone facilities for emergency use.
PART VII
NURSES
53.—TIME OFF DUTY
All employees shall be entitled to forty-eight hours off duty
each week, such hours shall be consecutive unless the employee
and employer agree otherwise.
54.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the leave granted by the school in which he/she is
employed without deduction of pay: Provided that such leave
shall be not less than six weeks during Christmas vacation nor
ten days during each of the term vacations.
(2) If after one month’s continuous service in any qualifying
twelve monthly period an employee terminates his/her
employment or his/her employment is terminated by the
employer through no fault of the employee, the employee shall
be paid for such proportion of vacation leave as the number of
completed months of his/her service in that qualifying period
bears to the full qualifying period of twelve months.
(3) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick
leave or time spent on school holidays or vacation leave as
prescribed by this clause shall not count for the purpose of
determing his/her rights to paid leave.
(4) An employee who is justifiably dismissed for misconduct
shall not be entitled to the benefits of the provisions of this
clause.
(5) No employee shall, during any period when he/she is on
leave engage in any employment for hire or reward in
substitution for the employment from which he/she is on leave,
and if an employee breaches this provision he/she shall
thereupon forfeit his/her right of leave upon which he/she has
entered, and the employer shall be entitled to withhold any
further payment in respect of the period and to reclaim
payments already made on account of such period of leave.
(6) This clause shall not apply to casual employees.
55.—WAGES
(1) The minimum rate of wages payable to employees
covered by this Agreement after the 22nd day of May 1997
shall be as follows—
HOURLY
RATE
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
7th Year
8th Year

12.83
13.45
14.07
14.69
15.31
15.93
16.55
17.17

7.2%
13.75
14.41
15.08
15.74
16.41
17.07
17.74
18.40

TOTAL
RATE
$ Per Week
487.60
511.10
534.70
558.30
581.90
605.50
629.00
652.60

7.2%
522.70
547.89
573.19
598.49
623.79
649.09
674.28
699.58

ANNUAL
RATE
$
27,264.03
28,577.94
29,897.59
31,217.23
32,536.88
33,856.53
35,170.44
36,490.09

(2) Progression through the abovementioned scale shall be
by annual increments.
(3) Where an employee is appointed to the position of Nurse,
previous relevant nursing experience in an independent school
or at a similar level, shall be taken into account in determining
the appropriate incremental level. Experience shall include time
spent in relevant post basic courses.
(4) Nurse shall mean one who is registered or entitled to be
registered as a general trained nurse in Western Australia under
the Nurses Act, 1968—1980.
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(5) The onus of proof of previous experience shall rest with
the employee.
(6) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the nurse into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
56.—LAUNDRY AND UNIFORMS
(1) Where an employee is required by the employer to wear
a special uniform, sufficient uniforms shall be provided at the
employer’s expense. In lieu of providing uniforms, the
employer shall pay an allowance of $4.70 per week to the
employee.
(2) Uniforms shall be a laundered free of cost to employees.
Where the uniforms of an employee cannot be laundered by
the school an allowance of $1.50 per week shall be paid to the
employee.
(3) For the purpose of this paragraph a uniform shall be
deemed to be “required” unless the employer advises the
employee that the wearing of uniforms is not a condition of
employment.
57.—BOARD AND LODGING
(1) The charge for full board and lodging provided to an
employee by the employer shall be $9.00 per night.
(2) Where the employer provides meals only to an employee
the following charges shall apply—
$
Lunch and dinner
3.50
Breakfast
2.00
(3) An accredited representative of The Australian Nursing
Federation, Industrial Union of Workers, Perth, shall be entitled
to inspect such food and accommodation at reasonable times.
(4) An employee shall not be charged for board and lodging
when absent from the school for more than one day on annual
leave, sick leave, long service or leave without pay.
(5) By agreement with the employee the amounts prescribed
in subclauses (1) and (2) of this clause may be deducted from
the salary of the employee.
(6) Future increases in board and lodging charges shall be
adjusted in accordance with increases awarded under the
current principles of wage fixation.
APPENDIX A
PARTIES BOUND
Employer Party
The Sisters of Mercy Perth (Amalgamated) Inc
20 Barret Street
Wembley WA 6014
Union Parties
Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch
61 Thomas Street
Subiaco WA 6008
The Australian Nursing Federation,
Industrial Union of Workers Perth
Level 2
322 Hay Street
Subiaco WA 6008
The Independent Schools Salaried
Officers’ Association of Western Australia,
Industrial Union of Workers
143 Edward Street
East Perth WA 6004
APPENDIX B
AWARDS
Independent Schools Administrative and Technical Officers
Award 1993, No. A 15 of 1991
Independent Schools (Boarding House) Supervisory Staff
Award, No. A 9 of 1990
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Nurses’ (Independent Schools) Award, No. 21B of 1962
School Employees (Independent Day & Boarding Schools)
Award, 1980, No. R7 of 1979
Teachers’ Aides’ (Independent Schools) Award 1988, No.
A27 of 1987
ENDORSEMENTS
Signed for and on behalf of—
The Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of
Workers
T. Howe
The Australian Nursing Federation,
Industrial Union of Workers, Perth
H.G. Atrill
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
H. Creed
The Sisters of Mercy Perth
(Amalgamated) Inc
L. O’Brien RSM

THE SISTERS OF THE HOLY FAMILY OF
NAZARETH NON-TEACHING STAFF ENTERPRISE
BARGAINING AGREEMENT 1997.
No. AG 319 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Sisters of The Holy Family of Nazareth
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others.
No. AG 319 of 1997.
The Sisters of The Holy Family of Nazareth Non-Teaching
Staff Enterprise Bargaining Agreement 1997.
17 December 1997.
Order.
HAVING heard Ms A.M. Britto on behalf of the applicant and
Ms D. MacTiernan on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch, Mr A. Dzieciol
on behalf of the Australian Nursing Federation, Industrial
Union of Workers, Perth and Ms T.I. Howe on behalf of the
Independent Schools Salaried Officers Association of Western Australia, Industrial Union of Workers, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1997, hereby orders
THAT The Sisters of The Holy Family of Nazareth NonTeaching Staff Enterprise Bargaining Agreement 1997
filed in the Commission on the 6th day of November 1997
and as subsequently amended by the parties be registered
on and from the 5th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
PART I
PARAMETERS
1.TITLE
This Agreement shall be known as The Sisters of The Holy
Family of Nazareth Non-Teaching Staff Enterprise Bargaining Agreement 1997.
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2.ARRANGEMENT
Part I Parameters
1. Title
2. Arrangement
3. Term
4. Parties To The Agreement
5. Scope
6. Definitions
7. Objectives
8. No Reduction
9. No Extra Claims
Part II General Conditions of Service
10. Contract of Service
11. Other Leave
12. Leave Without Pay
13. Sick Leave
14. Family Leave
15. Parental Leave
16. Long Service Leave
17. Annual Leave Loading
18. Public Holidays
19. Casual Employees
20. Part-Time Employees
21. Higher Duties
22. Rest Pauses and Meal Breaks
23. Travelling and Motor Vehicle Allowances
24. Location Allowances
25. Superannuation
26. Payment of Wages
27. Time And Wages Record
28. Right of Access, Notices and Interviews
29. Dispute Settling Procedures
Part III Teachers Aides / Teaching Assistants
30. Hours
31. Wages
32. Classifications
33. Vacation Leave
Part IV School Employees
34. Hours
35. Rosters
36. Overtime
37. Weekend Work
38. Wages
39. Classifications
40. Uniforms
41. Protective Clothing
Part V Administrative and Technical Officers
42. Hours
43. Annual Leave
44. Salaries
45. Classifications
Part VI (Boarding House) Supervisors
46. Hours
47. Rosters
48. Vacation Leave
49. Salaries
50. Classifications
51. Lodging Conditions
52. General Conditions
Part VII Nurses
53. Time Off Duty
54. Vacation Leave
55. Wages
56. Laundry and Uniforms
57. Board and Lodging
Appendix AParties Bound
Appendix BAwards
Endorsements
3.TERM
(1) This Agreement shall
(a) come into effect on the 5th day of December 1997;
(b) expire on the 31st day of December 1998.
(2) The parties have agreed to review the rates of pay by the
1st day of January 1998.
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4.PARTIES TO THE AGREEMENT
This Agreement is made between the employer set out in
Appendix AParties Bound and the registered organisations
of employees listed in Appendix AParties Bound.
5.SCOPE
(1) This Agreement shall apply to those employees as defined in Clause 6.Definitions of this Agreement employed
by the employer as prescribed in Appendix AParties Bound.
(2) Where there is any inconsistency between this Agreement and the relevant award, this Agreement will apply to the
extent of the inconsistency.
(3) Except as provided by this Agreement, the conditions of
employment of non-teaching staff employed in Catholic
Schools in Western Australia will be in accordance with the
following awards
Independent Schools Administrative and Technical Officers Award 1993;
School Employees (Independent Day & Boarding
Schools) Award, 1980;
Teachers Aides (Independent Schools) Award 1988;
Independent Schools (Boarding House) Supervisory Staff
Award
Nurses (Independent Schools) Award.
(4) The number of employees covered by this Agreement is
16.
6.DEFINITIONS
This Enterprise Bargaining Agreement covers the following classifications
Teachers Aides / Teaching Assistants as defined in Part
III, Clause 32.Classifications of this Agreement;
School Employees as defined in Part IV, Clause 39.
Classifications of this Agreement;
Administrative and Technical Officers as defined in Part
V, Clause 45.Classifications of this Agreement;
(Boarding House) Supervisors as defined in Part VI,
Clause 50.Classifications of this Agreement;
Nurses as defined in Part VII, Clause 55.Wages of this
Agreement.
7.OBJECTIVES
(1) The objectives of this Agreement are
(a) To consolidate and develop further, initiatives arising out of the enterprise bargaining process.
(b) To maintain a just working environment in which
education can be provided in harmony with the aims,
objectives and philosophy of Catholic Education.
(c) To provide some consistency regarding general conditions of employment that exist for the different
categories of non-teaching staff employed within
Catholic schools.
(2) In pursuit of these objectives the parties are committed
to further negotiations to simplify classification structures and
examining the possibility of a generic classification structure.
8.NO REDUCTION
Nothing herein contained shall entitle an employer to reduce
the salary or conditions of any employee, except where
provided for by this Agreement.
9.NO EXTRA CLAIMS
For the period of this Agreement there will be no further
salary or conditions increase except where consistent with the
State Wage Fixing Principles, or pursuant to Clause 3.Term
of this Agreement.
PART II
GENERAL CONDITIONS OF SERVICE
10.CONTRACT OF SERVICE
(1) (a) Each employee shall, upon engagement, be given a
letter of appointment wherein the general conditions of
employment are stated.
(b) This shall include statements of
(i) the classification;
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(ii) the salary step relevant to the appointment;
(iii) the number of hours per week;
(iv) the weeks per year the employee is engaged for;
(v) whether the position is temporary; and/or
(vi) any other matter specific to the contract.
(2) The letter of appointment shall not contain any provision
which is inconsistent with or contrary to any provision of this
Agreement and/or the Award.
(3) (a) Except in the case of a casual/relief employee, the
termination of service of any employee shall require a
minimum of 2 weeks notice by either party.
(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
employee and employer. Any request to waive such notice shall
not be unreasonably withheld by the employer, where it is
deemed that the employee has not been able to give the required
notice through no fault of their own.
(c) Subject to the provisions of this subclause, failure to
give the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the
period of notice not given.
(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic Education before such action is proceeded with.
(4) A temporary employee shall be employed in a part-time
or full-time capacity for a period greater than four weeks
continuous service, and not more than a period of 12 months
continuous service.
(5) Where the period of employment of a casual employee
exceeds five days the notice of termination of service shall be
one day. Where the employment is for five days or less the
engagement shall be considered to be a specific period and
notice shall not be required.
(6) A part-time employee shall have an entitlement to sick
leave, long service leave and annual leave on a pro-rata basis
in the proportion of which his/her hours and/or weeks worked
bear to the hours and/or weeks worked of a full-time employee.
(7) Upon termination a statement of service and a separate
reference when requested by the employee shall be provided
to the employee by the employer.
(8) Nothing within this clause detracts from the employers
right to dismiss summarily any employee for serious
misconduct, in which case salary and entitlements shall be
paid up to the time of dismissal only.
(9) The employer may direct an employee to carry out such
duties as are within the limits of the employees skill,
competence and training consistent with the classification
structure of this Agreement, provided that such duties are not
designed to promote de-skilling.
11.OTHER LEAVE
(1) Bereavement Leave
(a) An employee shall, on the death of a member of the
immediate family, be entitled to paid leave up to and including
the day of the funeral of such relation, for a period of up to
two days not exceeding the number of hours which would
have been worked by the employee in that time. Proof of such
death shall be furnished by the employee to the satisfaction of
the employer.
(b) Provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with the roster, or on long service leave, vacation leave, or on
sick leave, or on workers compensation, or on authorised leave
without pay or on a public holiday.
(2) Examination Leave
An employee shall be granted sufficient time off with pay to
travel to and sit for the examinations of any approved course
of study.
12.LEAVE WITHOUT PAY
(1) While an employee has the right to apply for leave without
pay the granting of such leave is at the discretion of the
employer.
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(2) An employee applying for leave under this clause must
state the period of such leave and the reason for which the
leave is being sought.
(3) Leave without pay does not constitute a break in service
but shall not count in calculating the period of service for any
purpose of this Agreement unless where otherwise provided
for in this Agreement.
(4) If an employee is granted leave without pay the question
of the employees specific duties on return to work should be
considered before the granting of such leave and any
arrangements made documented. If no prior arrangement is
made, an employee, upon return to service shall be entitled to
a position commensurate with the position held immediately
prior to the commencement of such leave.
(5) The maximum period for which leave is granted under
this clause shall be one year.
13.SICK LEAVE
(1) (a) An employee shall be entitled to payment for non
attendance on the ground of personal ill health or injury at the
rate of ten (10) days per year, from the beginning of each year.
For those employees who commence work at anytime
throughout the year a pro-rata entitlement will apply.
(b) The unused portion of the entitlement prescribed in
paragraph (a) of this subclause in any accruing year shall
accumulate and may be availed of in the next or any succeeding
year.
(c) Where an employees employment is terminated prior to
the end of the school year, the calculation for pro-rata
entitlement of sick leave will be based on one sixth of a week
for each completed month of service with the employer. Where
an employee has utilised sick leave in excess of this entitlement
the employer may deduct the excess portion from the final
payment of wages to the employee.
(d) Where an employees employment is terminated by the
employer through no fault of the employee the provisions of
paragraph (c) of this subclause shall not apply.
(e) An employee shall upon request to their employer be
advised of their unused portion of sick leave. Where an
employee has utilised sick leave in excess of their entitlement,
they shall be advised of the provisions of paragraph (c) of this
subclause.
(2) This clause shall not apply where the employee is entitled
to compensation under the Workers Compensation and
Rehabilitation Act 1981.
(3) (a) Sick leave shall be granted provided the application
is supported by a certificate from a legally qualified and
registered medical practitioner stating the period during which
the employee is unfit for duty.
(b) The employer shall not be entitled to a medical certificate
for absences of less than three consecutive working days unless
the total of such absences exceeds five days in any one accruing
year.
(4) No payment shall be made for any absence due to the
employees wilful misconduct.
14.FAMILY LEAVE
(1) Use of sick leave
(a) An employee with responsibilities in relation to either
members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such
persons when they are ill. Such leave shall not exceed five (5)
days in any calendar year and is not cumulative.
(b) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.
(c) The entitlement to use sick leave is subject to
(i) the employee being responsible for the care of the
person concerned; and
(ii) the person concerned being either
(aa) a member of the employees immediate family; or
(bb) a member of the employees household.
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(iii) the term immediate family includes
(aa) a spouse (including a former spouse), of the
employee; and
(bb) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the employer by telephone of such absence at
the first opportunity on the day of absence.
(2) Use of unpaid leave
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.
15.PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.
(1) Maternity Leave
(a) Nature of leave
Maternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (2) of this clause
whether prescribed in an award or otherwise.
(iii) Child means a child of the employee under
the age of one year.
(iv) Spouse includes a former spouse.
(v) Continuous service means service under an
unbroken contract(s) of employment and includes
(aa) any period of leave taken in accordance with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for maternity leave
(i) An employee who becomes pregnant, upon
production to her employer of the certificate
required by subclauses (1)(d) and (1)(i) of this
clause, shall be entitled to a period of up to
fifty two (52) weeks maternity leave provided
that such leave shall not extend beyond the
childs first birthday. This entitlement shall be
reduced by any period of paternity leave taken
by the employees spouse in relation to the
same child and apart from paternity leave of
up to one week at the time of confinement shall
not be taken concurrently with paternity leave.
(ii) Subject to subclauses (1)(d) and (1)(i) of this
clause the period of maternity leave shall be
unbroken and shall, immediately following
confinement, include a period of six weeks
compulsory leave.
(iii) The employee must have had at least twelve
(12) months continuous service within Catholic Education immediately preceding the date
upon such leave.
(d) Certification
At the time specified in subclause (1)(c) of this clause
the employee must produce to her employer
(i) a certificate from a registered medical practitioner stating that she is pregnant and the
expected date of confinement;
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(e)

(f)

(g)

(h)

(ii) an agreement shall exist where for the period
of maternity leave she will not engage in any
act inconsistent with her contract of employment.
Notice requirements
(i) An employee shall, not less than ten (10)
weeks prior to the presumed date of confinement, produce to her employer the certificate
referred to in subclause (1)(d)(i) of this clause.
(ii) An employee shall give not less than four (4)
weeks notice in writing to her employer of
the date upon which she proposes to commence maternity leave stating the period of
leave to be taken.
(iii) An employer by not less than fourteen (14)
days notice in writing to the employee may
require her to commence maternity leave at
any time within the six (6) weeks immediately
prior to her presumed date of confinement. The
employee may work within this period provided they produce a certificate from a
registered medical practitioner stating that they
are fit to do so.
(iv) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (1)(e)(ii) of this clause if such failure is occasioned by the confinement
occurring earlier than the presumed date.
Transfer to a safe job
(i) Where in the opinion of a duly registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it practicable, be transferred to
a safe job at the rate and on the conditions
attaching to that job until the commencement
of maternity leave.
(ii) If the transfer to a safe job is not practicable,
the employee may, or the employer may require the employee to, take leave for such
period as is certified necessary by a registered
medical practitioner. Such leave shall be
treated as maternity leave for the purposes of
subclauses (1)(j), (1)(k), (1)(l) and (1)(m) of
this clause.
Variation of Period of Maternity Leave
(i) The period of maternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days notice in writing
stating the period by which the leave is to be
lengthened.
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.Leave Without Pay
of this Agreement.
(iii) The period of maternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall be cancelled when the
pregnancy of an employee terminates other
than by the birth of a living child.
(ii) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of
the employee to resume work at a time nominated by the employer which shall not exceed
four weeks from the date of notice in writing
by the employee to the employer that she desires to resume work.
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(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of a employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child then
(aa) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
(bb) for illness other than the normal consequences of confinement she shall be
entitled, either in lieu of or in addition
to special maternity leave, to such paid
sick leave as to which she is then entitled and which a registered medical
practitioner certifies as necessary before her return to work.
(ii) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed the period to which the employee is entitled under subclause (1)(c) of this
clause.
(iii) For the purposes of subclauses (l)(j), (l)(k) and
(l) (l) of this clause, maternity leave shall include special maternity leave.
(iv) An employee returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding on such leave, or in the case of an employee
who was transferred to a safe job pursuant to
subclause (l)(f) of this clause, to the position
she held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
(j) Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (1)(c) of this clause
an employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part to which she is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an
employee during her absence on maternity
leave.
(k) Effect of Maternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on maternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
(l) Termination of Employment
(i) An employee on maternity leave may terminate her employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of her
pregnancy or of her absence on maternity
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leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
(m) Return to Work After Maternity Leave
(i) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of maternity leave.
(ii) An employee, upon returning to work after
maternity leave or the expiration of the notice
required by subclause (l)(m)(i) of this clause,
shall be entitled to the position which she held
immediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(l)(f) of this clause to the position which she
held immediately before such transfer.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
(n) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on maternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(2) Paternity Leave
(a) Nature of Leave
Paternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (1) of Clause
15.Parental Leave of this Agreement (and
includes special paternity leave) whether prescribed in an award or otherwise.
(iii) Child means a child of the employee or the
employees spouse under the age of one year.
(iv) Spouse includes a former spouse.
(v) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes
(aa) any period of leave taken in accordance with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for paternity leave
A male employee, upon production to his employer
of the certificate required by subclause (2)(d) of this
clause shall be entitled to one or two periods of
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paternity leave, the total of which shall not exceed
52 weeks, in the following circumstances
(i) an unbroken period of up to one week at the
time of confinement of his spouse;
(ii) a further unbroken period of up to 51 weeks
in order to be the primary care-giver of a child
provided that such leave shall not extend beyond the childs first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employees spouse in relation to the same child and shall not be taken
concurrently with that maternity leave;
(iii) The employee must have had at least 12
months continuous service within Catholic
Education immediately preceding the date
which he proceeds upon either period of leave.
Certification
At the time specified in subclause (2)(c) of this clause
the employee must produce to his employer
(i) a certificate from a registered medical practitioner which names his spouse, states that she
is pregnant and the expected date of confinement or states the date on which the birth took
place;
(ii) in relation to any period to be taken under
subclause (2)(c)(ii) of this clause an agreement
shall exist stating
(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;
(bb) particulars of any period of maternity
leave sought or taken by his spouse;
and
(cc) that for the period of paternity leave
he will not engage in any act inconsistent with his contract of
employment.
Notice requirements
(i) An employee shall, not less than ten (10)
weeks prior to each proposed period of leave,
give the employer notice in writing stating the
dates on which he proposed to start and finish
the period or periods of leave.
(ii) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (2)(e)(i) of this clause if such failure is due to
(aa) the birth occurring earlier than the expected date; or
(bb) the death of the mother of the child; or
(cc) other compelling circumstances.
(iii) The employee shall immediately notify his
employer of any change in the information
provided pursuant to subclause (2)(d) of this
clause.
Variation of Period of Paternity Leave
(i) The period of paternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days notice in writing
stating the period by which the leave is to be
lengthened;
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.Leave Without Pay
of this Agreement.
(iii) The period of paternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Paternity Leave
Paternity leave, applied for under subclause
(2)(c)(ii)(aa) of this clause but not commenced, shall
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be cancelled when the pregnancy of the employees
spouse terminates other than by the birth of a living
child.
(h) Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (2)(c) of this clause
an employee may, in lieu of or in conjunction
with paternity leave, take any annual leave or
long service leave or any part to which he is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an
employee during his absence on paternity
leave.
(i) Effect of Paternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on paternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
(j) Termination of Employment
(i) An employee on paternity leave may terminate his employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of his
absence on paternity leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
(k) Return to Work after Paternity Leave
(i) An employee shall confirm his intention of
returning to his work by notice in writing to
the employer given not less than four weeks
prior to the expiration of the period of paternity leave provided by subclause (2)(c)(ii) of
this clause.
(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by subclause (2)(c)(i) of this clause,
shall be entitled to the position which he held
immediately before proceeding on paternity
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, he shall be entitled to a position
as nearly comparable in status and salary or
wage to that of his former position.
(l) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on paternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(3) Adoption Leave
(a) Nature of Leave
Adoption leave is unpaid leave.
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(b) Definitions
For the purposes of this clause
(i) Employee includes a part-time employee but
does not include any employee engaged upon
casual or seasonal work.
(ii) Child means a person under the age of five
years who is placed with the employee for the
purpose of adoption, other than a child or stepchild of the employee or of the spouse of the
employee of a child who has previously lived
continuously with the employee for a period
of six months.
(iii) Relative Adoption occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of the whole
blood or half blood or by marriage).
(iv) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(v) Spouse includes a former spouse.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes
(aa) any period of leave taken in accordance with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for adoption leave
An employee, upon production to the employer of
the documentation required by subclause (3)(d) of
this clause, shall be entitled to one or two periods of
adoption leave, the total of which shall not exceed
52 weeks, in the following circumstances
(i) an unbroken period of up to three weeks at
the time of placement of the child;
(ii) a further unbroken period of up to 52 weeks
from the time of the placement in order to be
the primary care-giver of a child. This leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employees spouse in relation to the same
child. The entitlement of up to 52 weeks shall
be reduced by
(aa) any period of leave taken pursuant to
subclause (3)(c)(i) of this clause; and
(bb) the aggregate of any periods of adoption leave taken or to be taken by the
employees spouse.
(ii) the employee must have had at least 12
months continuous service within Catholic
Education immediately preceding the date
which he or she proceeds on such leave in either case.
(d) Certification
(i) Before taking adoption leave the employee
must produce to the employer
(aa) A statement from the adoption agency
or other appropriate body of the presumed date of placement of the child
with the employee for the adoption
purposes; or
(bb) A statement from the appropriate government authority confirming that the
employee is to have custody of the
child pending an application for an
adoption order.
(ii) In relation to any period to be taken under
subclause (3)(c)(ii) of this clause, an agreement shall exist stating
(aa) the employee is seeking adoption leave
to become the primary care-giver of the
child;
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(bb) particulars of any period of adoption
leave sought or taken by the employees spouse; and
(cc) that for the period of adoption leave
the employee will not engage in any
act inconsistent with his/her contract
of employment.
Notice requirements
(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the
employer of such approval and within 2
months of such approval shall further notify
the employer of the period or periods of adoption leave the employee proposes to take. In
the case of relative adoption the employee shall
notify as aforesaid upon deciding to take the
child into custody pending an application for
adoption.
(ii) An employee shall not be entitled to adoption
leave unless the employee has not less than
12 months continuous service with the employer immediately preceding the date upon
which he/she proceeds upon such leave.
(iii) An employee shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but no later than
14 days before such placement give notice in
writing to the employer of such date, and of
the date of the commencement of any period
to be taken under subclause (3)(c)(i) of this
clause.
(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be
taken under subclause (3)(c)(ii) of this clause
give notice in writing to the employer of the
date of commencing leave and the period of
leave to be taken.
(v) An employee shall not be in breach of this
clause, as a consequence of failure to give the
stipulated period of notice in accordance with
subclauses (3)(e)(iii) and (3)(e)(iv) of this
clause if such failure is occasioned by the requirement of an adoption agency to accept
earlier or later placement of a child, the death
of the spouse or other compelling circumstances.
Variation of Period of Adoption Leave
(i) the period of adoption leave may be lengthened once only by the employee giving not
less than fourteen (14) days notice in writing
stating the period by which the leave is to be
lengthened;
(ii) the period may be further lengthened by agreement between the employer and the employee,
in accordance with the provisions outlined in
Clause 12.Leave Without Pay of this Agreement;
(iii) the period of adoption leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall be cancelled should the
placement of the child not proceed.
(ii) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the employer forthwith and
the employer shall nominate a time not exceeding four weeks from receipt of notification
for the employees resumption of work.
Special Leave
The employer shall grant to any employee who is
seeking to adopt a child, such unpaid leave not
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exceeding two days, as is required by the employee
to attend any compulsory interviews or examinations
as are necessary as part of the adoption procedure.
Where paid leave is available to the employee the
employer may require the employee to take such
leave in lieu of special leave.
Adoption Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (3)(c) of this clause,
an employee may, in lieu of or in conjunction
with adoption leave, take any annual leave or
long service leave or any part to which he or
she is entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an
employee during the employees absence on
adoption leave.
Effect of Adoption Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on adoption leave shall not break the continuity of service
of an employee but shall not be taken into account
in calculating the period of service for any purpose
of any relevant award or agreement.
Termination of Employment
(i) An employee on adoption leave may terminate the employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of the
employees application to adopt a child or absence on adoption leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
Return to Work After Adoption Leave
(i) An employee shall confirm the intention of
returning to work by notice in writing to the
employer given not less than four weeks prior
to the expiration of the period of adoption
leave provided by subclause (3)(c) of this
clause.
(ii) An employee, upon returning to work after
adoption leave shall be entitled to the position held immediately before proceeding on
such leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, the employee shall be entitled to
a position as nearly comparable in status and
salary or wage to that of the employees former
position.
Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on adoption leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his/her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
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16.LONG SERVICE LEAVE
(1) Subject to subclause (3) of this clause, an employee who
has completed ten years continuous service with the employer
shall be entitled to ten weeks long service leave. For each
subsequent period of ten years service an employee shall be
entitled to an additional ten weeks long service leave.
(2) In calculating an employees entitlement under this
clause, continuous service with the employer prior to the 1st
day of January 1997 shall be taken into account in the following
manner
(a) In the case of an employee who has already accrued
an entitlement to long service leave with the employer prior to the 1st day of January, 1997, the
employee shall continue to accrue subsequent entitlements to long service leave in accordance with
the provisions of subclause (1) of this clause.
(b) In the case of an employee who, at the 1st day of
January 1997, had not accrued an entitlement to long
service leave, the employees entitlement shall be
calculated on the following basis
For any period of continuous employment prior to
the 1st day of January 1997, an amount calculated
on the basis of 13 weeks long service leave on full
pay for each 15 years of continuous service, in accordance with the relevant award.
(c) In the case of an employee covered by the Independent Schools Administrative and Technical Officers
Award 1993 who, at the 1st day of January 1993,
had not accrued an entitlement to long service leave,
the employees entitlement shall be calculated on the
following basis
For any period of continuous employment prior to
the 1st day of January 1993, an amount calculated
on the basis of 13 weeks long service leave on full
pay for each 15 years of continuous service.
(d) In the case of employees who have worked less than
full-time during the accrual period, long service leave
shall be paid at the rate of the average of hours
worked over the accrual period.
(3) The expression continuous service includes any period
during which the employee is absent on full pay from their
duties, but does not include
(a) Any period exceeding two weeks during which the
employee is absent on leave without pay. In the case
of leave without pay which exceeds eight weeks in a
continuous period, the entire period of that leave is
excised in full;
(b) Any service of an employee who resigns or is dismissed, other than service prior to such resignation
or prior to the date of any offence in respect of which
they are dismissed by the employer, when that prior
service has actually entitled the employee to long
service leave under this clause.
(4) Any entitlement to annual leave that falls due during the
period of long service leave shall be recognised as extra leave
and not included in the long service leave.
(5) Any public holiday which occurs during the period an
employee is on long service leave shall be treated as part of
the long service leave and extra days in lieu thereof shall not
be granted.
(6) Where an employee has become entitled to a period of
long service leave in accordance with this clause, the employee
shall commence such leave as soon as possible after the accrual
date, or in a manner mutually agreed between the employer
and employee.
(7) Payment for long service leave shall be made
(a) in full before the employee goes on leave, or
(b) by the normal fortnightly payment intervals; or
(c) by agreement between the employee and the employer.
(8) Where an employee has completed at least 7 years service
but less than 10 years service and employment is terminated
(a) by their death;
(b) in any circumstances, other than serious misconduct,
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the amount of leave shall be such proportion of 10 weeks
leave as the number of completed years of such service bears
to 10 years.
(9) In the case to which subclause (8) of this clause applies
and in any case in which the employment of the employee
who has become entitled to leave hereunder is terminated
before such leave is taken or fully taken the employer shall,
upon termination of employment otherwise than by death, pay
to the employee and upon termination by death, pay to the
personal representative of the employee upon request by the
personal representative, a sum equivalent to the amount which
would have been payable in respect of the period of leave to
which they are entitled or deemed to have been entitled and
which would have been taken but for termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.
17.ANNUAL LEAVE LOADING
(1) An annual leave loading shall be included in the final
payment of ordinary wages made in December of each year to
employees who have become entitled to annual leave in
accordance with this Agreement.
(2) Subject to the annual leave or vacation leave provisions
in Parts I through to VI of this Agreement, the annual leave
loading shall be 17.5 per cent of four weeks wages at the rate
of pay applicable at the time of payment.
(3) If an employee commences after the beginning of first
term in a calendar year then the leave loading shall be paid,
proportionate to the length of service in that year, in December
of that year, provided that the employees contract of
employment is continuing into the next calendar year.
18.PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,
subject to subclause (3) of this clause, be allowed as holidays
without deduction of pay namely: New Years Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereigns Birthday, Christmas Day and
Boxing Day.
(2) (a) When any of the days mentioned in the subclause (1)
of this clause falls on a Saturday or a Sunday the holidays
shall be observed on the next succeeding Monday and when
Boxing Day falls on a Sunday or a Monday the holiday shall
be observed on the next succeeding Tuesday.
In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.
(b) When any of the days observed as a holiday under this
clause falls on a day when a school employee (see Part IV
Clause 39.Classifications of this Agreement) is rostered off
duty and is a day that the employee would normally have
worked and he/she has not been required to work on that day,
he/she shall be paid as if the day was an ordinary working day,
or if he/she agrees, be allowed a days leave with pay in lieu of
the holiday at a time mutually acceptable to the employer and
the employee.
(3) An employee who, on a day observed as a holiday under
this clause is required to work during his/her ordinary hours
of work shall be paid for the time worked at the rate of 2.5
times their ordinary rate or, if he/she agrees, be paid for the
time worked at the rate of time and one-half and in addition
be allowed to take a days leave with pay on a day mutually
acceptable to the employer and the employee.
(4) The provisions of this clause shall not apply to casual
employees.
19.CASUAL EMPLOYEES
(1) A casual employee shall be engaged on an hourly contract
of service with a minium payment of
(a) 2 hours; or
(b) 4 hours for school employees; or
(c) 1 day for an employee as defined in Clause 45.
Classifications of this Agreement.
(2) A casual employee shall be paid 20 per cent in addition
to the rates prescribed for the work performed.
(3) A casual employee shall be paid for all work performed
on any of the days prescribed in subclause (1) of Clause 18.
Public Holidays of this Agreement at the rate of double time
and one-half.
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(4) A casual employee is defined as an employee who is not
employed on a regular basis and who is engaged by the
employer for a period not exceeding four weeks in duration.
20.PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week or weeks per year than are prescribed in the applicable
clauses of this Agreement, and such employees shall be
remunerated at a weekly rate pro-rata to the rate prescribed
for the classification of work on which they are engaged in
the proportion which their hours of work bear to the Hours
clause of this Agreement, for their classification and level of
work.
(2) When an employee is employed under the provisions of
this clause, he/she shall receive payment for annual/vacation
leave, and sick leave on a pro-rata basis in the same proportion
as the number of hours regularly worked each week bears to a
full-time employee of the same classification.
21.HIGHER DUTIES
An employee engaged on duties carrying a higher rate of
salary than his/her ordinary classification, shall be paid the
higher salary for the time so engaged provided that engagement
is for no less than 5 consecutive working days/shifts.
Where an employee has worked two periods of 5 consecutive
days/shifts or more in one year on duties carrying a higher
rate of salary, then any subsequent higher duties in that year
shall be paid for at the higher salary rate.
22.REST PAUSES AND MEAL BREAKS
(1) All employees shall be allowed a tea break of 10 minutes
daily between the second and third hour from starting time
each day. Such tea break shall be counted as time worked:
provided that such employees responsible for supervising
children continue such supervision during the said tea break.
(2) All employees shall be allowed a meal break of not less
than 30 minutes nor more than one hour between the hours of
12.00 noon and 2.00pm. Such time shall not count as time
worked.
(3) For employees classified in Part VI of this Agreement
who are rostered on duty during meal times shall be entitled
to a meal and shall be allowed sufficient time to have such
meal.
23.TRAVELLING AND MOTOR VEHICLE
ALLOWANCES
(1) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided for
in the schedules set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangement as to motor vehicle allowance
not less favourable to the employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the
rates prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June the next
following year.
Rates of Hire for use of Employees own Vehicle on
Employers Business
Schedule 1Motor Vehicle Allowance
Engine Displacement
(in Cubic Centimetres)
Over
1600cc1600cc
2600cc
2600cc
& Under
57.3
50.4
43.9
58.8
51.7
45.1

Rate per kilometre
Area & Details
Metropolitan Area
South West Land Division
North of 23.5° South
Latitude
65.1
58.0
50.4
Rest of the State
60.5
53.3
46.3
Motor vehicles with rotary engines are to be included in the 16002600cc
category.

Schedule 2Motor Cycle Allowances
Distance travelled during a year on Official
Business
All Areas of State

Rate
Cents per Kilometre
17.8
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24.LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to
the wages prescribed in this Agreement an employee shall be
paid the following weekly allowances when employed in the
towns described hereunder. Provided that where the wages
are prescribed as fortnightly rates of pay, these allowances
shall be shown as fortnightly allowances. These rates are subject to change from time to time in accordance with the Western
Australian Catholic Schools (Enterprise Bargaining) Agreement No. 1 of 1996.
Town
Married Persons Single Persons
allowance
allowance
$ per week
$ per week
Balgo Hills
144.10
72.05
Boulder
13.00
6.50
Beagle Bay
130.20
65.10
Billiluna
144.10
72.05
Broome
94.00
47.00
Carnarvon
40.40
20.20
Derby
98.00
49.00
Esperance
24.80
12.40
Gibb River
143.30
71.65
Kalgoorlie
13.00
6.50
Karratha
97.00
48.50
Kununurra
123.00
61.50
Lake Gregory
144.10
72.05
Lombadina
130.20
65.10
Port Hedland
90.60
45.30
Red Hill
115.80
57.90
Ringer Soak
144.10
72.05
Southern Cross
23.80
11.90
Tardun
17.40
8.70
Turkey Creek
130.20
65.10
Wyndham
120.00
60.00
(2) Except as provided in subclause (3) of this clause, an
employee who has a dependant shall be paid double the
allowance prescribed in subclause (1) of this clause.
(3) Where an employee
(a) is provided with board and lodging by his/her employer,
free of charge; or
(b) is provided with an allowance in lieu of board and lodging
such employee shall be paid 66 and two-third per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.
(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.
(7) (a) For the purpose of this clause dependent shall take
on the definition as described by the Australian Taxation Office
for such purposes.
(b) The income used as a dependency test shall be adjusted
on 30 June each year in accordance with variations to the
taxable limit for earnings for the dependent spouse rebate.
(8) Subject to the making of a General Order pursuant to
section 50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day of July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.
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25.—SUPERANNUATION
(1) Employer Contributions
(a) An employer shall contribute to superannuation for each
employee in accordance with federal legislation to one of the
following approved superannuation funds—
(i) CONCEPT ONE—superannuation plan which was
established and is governed by a trust deed and rules
dated 23 September 1986, as amended; and
(ii) an exempted fund allowed by subclause (3) of this
clause.
(b) Employer contributions shall be paid at least monthly
for each week of service that the eligible employee completes
with the employer.
(c) “Ordinary Time Earnings” means the salary or other
remuneration periodically received by the employee in respect
to the time worked in ordinary hours and/or any other rate
paid for all purposes of this agreement to which the employee
is entitled for ordinary hours of work.
(2) Fund Membership
(a) “Eligible Employee” shall mean a full-time or part-time
employee who earns more than $450.00 per month.
(b) An employee shall not be eligible to join the fund until
he/she has completed one month’s satisfactory service. On
completion of this period the employee shall be entitled to the
appropriate employer contribution, from the date of the
employee’s commencement.
(3) Exemption
Exemptions from the requirements of this clause shall apply
to an employer who at the date of this Agreement—
(a) was contributing to a superannuation fund, in accordance with an order of an industrial tribunal; or
(b) was contributing to a superannuation fund in accordance with an order, award or an agreement of an
industrial tribunal, for a majority of employees and
makes payment for employees covered by this Agreement in accordance with that order, award or
agreement; or
(c) subject to notification to the Union, was contributing to a superannuation fund for employees covered
by this Agreement where such payments are not made
pursuant to an order of an industrial tribunal;
(d) was not contributing to a superannuation fund for
employees covered by this Agreement; and
(i) written notice of the proposed alternative superannuation fund is given to the Union; and
(ii) contributions and benefits of the proposed alternative superannuation fund are no less than
those provided by this clause; and
(iii) within one month of the notice prescribed in
subparagraph (d)(i) of this subclause being
given, the Union has not challenged the suitability of the proposed fund by notifying the
Western Australian Industrial Relations Commission of a dispute.
(4) The employer shall provide such facilities as is appropriate
to ensure that all employees are adequately informed of the
provisions of the superannuation funds available.
26.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly or monthly.
(2) Accompanying each payment of wages shall be a pay
advice slip to be retained by the employee. On this slip the
employer shall clearly detail the employee’s name, hourly rate,
overtime, penalties, allowances, gross wage, deductions broken
down to—
(a) taxation; and
(b) other
and the net wage.
(3) On termination of employment the employer shall pay
to the employee all moneys payable to that employee before
the employee leaves the premises or the same shall be
forwarded to the employee by post on the following day.
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27.—TIME AND WAGES RECORD
(1) The employer shall keep or cause to be kept, a record or
records containing the following particulars—
(a) Name of each employee.
(b) The nature of their work.
(c) The hours worked each day and each week.
(d) The wages and overtime (if any) paid each week.
(e) The age of each junior employee.
Any system of automatic recording by machines shall be
deemed to comply with this provision to the extent of the
information recorded.
(2) The salary records shall be open for inspection by a duly
accredited official of the Union during the usual office hours
at the employer’s office and the official may be allowed to
take extracts therefrom.
(3) The employer may refuse the representative access to
the records if—
(a) the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation; and
(b) the employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being notified of the requirement to inspect by the
representative.
(4) The power of inspection may only be exercised by a
representative of an organisation of employees authorised for
the purpose in accordance with the rules of the organisation.
(5) Before exercising a power of inspection, the
representative shall give reasonable notice of not less than 24
hours to an employer.
28.—RIGHT OF ACCESS, NOTICES AND INTERVIEWS
(1) Material approved by the Union will be displayed on a
notice board or a mutually agreed location, which is easily
accessible by employees.
(2) Every employee shall be provided with access to a copy
of this Agreement by the employer.
(3) The Secretary of the Union or authorised representative
will, on prior notification to the employer, have the right to
enter the employer’s premises during working hours, including
meal breaks for the purpose of distributing information and or
discussing with employees covered by this Agreement, the
legitimate business of the Union and or for the purposes of
investigating complaints concerning the application of this
Agreement, but shall in no way unduly interfere with the work
of the employees.
29.—DISPUTE SETTLING PROCEDURES
(1) The principles of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any questions, disputes or difficulties that may arise.
(2) The parties to the dispute shall take an early and active
part in discussion and negotiation aimed at preventing or
settling questions, disputes or difficulties in accordance with
the agreed procedures set out hereunder.
(3) The provisions of this clause shall not preclude an
employee from discussing any grievance with a Union
representative or a representative of their choice as he/she
deems fit. Neither shall the provisions of this clause pre-empt,
limit or delay the right of the Union to enter into direct
negotiations with the employer to resolve matters in dispute
or to address matters of mutual concern.
(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor shall confer,
identify the facts and where possible, resolve the issue.
(b) If not resolved, the employee and the employer shall
confer and, where possible, resolve the issues.
(c) If not resolved, the parties to the dispute may confer with
the parties to this Agreement on this matter, and where possible,
resolve the issue.
(d) If the matter is still not settled, it may be referred to the
Western Australian Industrial Relations Commission for
conciliation/arbitration.
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(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above
procedure is being followed, no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with this procedure.
(6) It is acknowledged that if the dispute relates to an alleged
ambiguity or uncertainty in this Agreement any party may at
any time apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.
PART III
TEACHER’S AIDES’ / TEACHING ASSISTANTS
30.—HOURS
The ordinary hours of work shall be 32.5 per week to be
worked between Monday and Friday inclusive.
Provided that where the nature of the work requires the
ordinary hours of work to be longer than 32.5, the employer
and Union may agree to the ordinary hours of work being up
to but not exceeding 38 per week.
31.—WAGES
(1) The rate of wage payable to employees engaged in the
classifications prescribed in Clause 32.—Classifications of this
Agreement after the 22nd day of May 1997 shall be—
Step
Hourly Rate
Annual Rate
$
7.2%
$
7.2%
Step 1
10.04
10.76
17,020.00 18,245.44
Step 2
10.23
10.97
17,342.00 18,590.51
Step 3
10.43
11.18
17,681.00 18,954.03
Step 4
10.67
11.43
18,088.00 19,390.34
Step 5
10.96
11.75
18,580.00 19,917.76
Step 6
11.33
12.15
19,207.00 20,589.90
Step 7
11.64
12.48
19,732.00 21,152.70
Step 8
11.71
12.55
19,851.00 21,280.27
Step 9
12.02
12.89
20,377.00 21,844.14
Step 10
12.32
13.21
20,885.00 22,388.72
Step 11
12.51
13.41
21,207.00 22,733.90
Step 12
12.65
13.56
21,445.00 22,989.04
Step 13
13.25
14.20
22,469.00 24,086.77
Step 14
13.86
14.86
23,493.00 25,184.50
Step 15
14.46
15.50
24,519.00 26,284.37
Progression through the wages scale shall be by annual
increment.
(2) A Teachers’ Aide left in charge of pupils for a full session
shall be paid at his/her ordinary rate plus 10 per cent for the
period for which they are left in charge, provided that, if the
period for which the employee is left in charge exceeds three
days, they shall be paid at the ordinary rate plus 20 per cent for
the whole period for which they are in charge, except where
provided for in the Catholic Education Office Aboriginal
Teaching Assistants Manual.
(3) (a) Child Care Workers
$ (per hour)
First year of experience
11.82
Second year of experience
13.00
Third year of experience
13.63
Fourth year of experience
14.26
Fifth year of experience
14.90

7.2%
12.67
13.94
14.61
15.29
15.97

(b) An employee left in charge of pupils for a full session or
more shall be paid no less than the rate applicable to a child
care worker in their fifth year of employment for the whole
period they are in charge, except where provided for in the
Catholic Education Office Aboriginal Teaching Assistants
Manual.
(4) An employee who has had previous experience relevant
to employment covered by this Agreement may have that
experience taken into account in determining the “year of
employment” at which an employee is appointed and paid.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
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32.—CLASSIFICATIONS
Level One
Teachers’ Aides in Primary Schools, Pre-Primary Schools
or Pre-schools, Teaching Assistants, Home Economic Assistants, Physical Education Assistants.
Aboriginal Teaching Assistants.
Teachers’ Aides involved in a Special Education Programme
(a part-time programme for one or more students within a
mainstream school).
Enter Step 1
Exit Step
5
Level Two
Aboriginal Teaching Assistants in secondary schools.
Teachers’ Aides in Special Education Centres (a full-time
class, serving a region, within a mainstream school).
Enter Step 6
Exit Step
7
Aboriginal Teaching Assistants in Primary schools who have
completed the Certificate of Educational Practice or equivalent accredited course.
Step 7
Level Three
Aboriginal Teaching Assistants in secondary schools who
have completed the Certificate of Educational Practice.
Employees who have completed an approved “Classroom
Assistant” course at a recognised training institution or equivalent as agreed between the Union and the employer.
Teachers’ Aides in Special Education Schools (schools with
limited enrolment to students with a particular disability).
Aboriginal Teaching Assistants on satisfactory completion
of Certificate III in Education (Aboriginal & Torres Strait Islander)
Enter Step 8
Exit Step
10
Level Four
Teachers’ Aides in Special Education Schools who have
completed an approved “Classroom Assistant” course at a recognised training institution.
Teaching Assistants who have completed Certificate IV in
Education (Aboriginal and Torres Strait Islander) or Certificate in Community Teaching as specified in the Aboriginal
Teaching Assistants Programme Manual.
Step 11
Employees who have completed the Child Care Certificate,
Diploma of Children Services (0-5 yrs), National Nursery
Examination Board Certificate or other equivalent qualifications as agreed between the Union and the employer.
Aboriginal Teaching Assistants on satisfactory completion
of the second year of Aboriginal Teachers’ Training Course.
Teaching Assistants who have completed the Diploma in
Education (Aboriginal and Torres Strait Islander) or the Associate Diploma in Community Teaching or one year of Bachelor
of Arts (Education) as specified in the Aboriginal Teaching
Assistants Manual.
Teachers’ Assistants who have completed the Advanced
Teacher Aide Certificate Special Needs.
Step 12
Level Five
Aboriginal Teaching Assistants who have completed a Diploma in Education (Aboriginal and Torres Strait Islander) or
the Associate Diploma in Education (Community Teaching)
and are working in specified schools as Community Teaching
Associates.
Enter Step 13
Exit Step
15
33.—VACATION LEAVE
(1) Except as hereinafter provided an employee shall be
allowed the holidays granted by the school in which he/she is
employed, including term and Christmas vacations, without
deduction of pay.
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(2) Subject to the provisions of subclause (3) of this clause,
each employee shall be paid his/her ordinary wages for any
day on which he/she is relieved of the obligation to present
himself/herself for work.
(3) An employee who is employed to work less than the full
school year shall be entitled to payment at the ordinary rate of
pay for or in lieu of the term and Christmas vacation periods
related to that school year on the basis of one week’s pay for
each four weeks which the employee was employed to actually
work in the school.
PART IV
SCHOOL EMPLOYEES
34.—HOURS
(1) Subject to this Agreement, the ordinary working hours
for full-time employees shall be an average of 38 hours per
week, to be worked in not more than 40 hours in any week, or
eight in any day and shall be worked on any five days of the
week.
(2) Subject to Clause 36.—Overtime of this Agreement, the
spread of shift in any one day shall not exceed 12 and a ½
hours.
(3) In addition to meal breaks, there may be one break of at
least two hours in each shift for kitchen and dining room
employees.
(4) As the means of working a 38 hour week, a full-time
employee who works 40 hours per week, shall be entitled to
payment including shift and weekend penalties for the
following days on which the employee shall not be required to
attend for work—
(a) Three agreed days during the first school term vacation in each year.
(b) Two agreed days during each of the other school term
vacations.
(c) Five agreed days during the Christmas vacation.
(5) In lieu of the provisions of subclause (4) of this clause
and notwithstanding other provisions of this Agreement and
by agreement between an employer and a majority of
employees covered by this Agreement at a workplace, as a
means of working a 38 hour week the following may apply—
(a) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 76 hours over nine days each
fortnight with the tenth day off on full pay; or
(b) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 152 hours over 19 days in each
four week period with one day off on full pay in conjunction with other day(s) off work; or
(c) by agreement with the Union, the hours of work may
be arranged so as to provide any other form of implementation of a 38 hour week.
(6) (a) A part-time employee shall be given payment for the
days referred to in subclauses (4) and (5) of this clause in the
proportion that the hours worked each week bear to 40. A parttime employee shall be granted the days referred to in
subclauses (4) and (5) of this clause in the proportion that the
number of days worked each week bears to five.
(b) By agreement in writing between the employer and the
employee, a part-time employee who works 30 hours per week
or less may be paid for all hours worked at the 38 hour week
rate in lieu of payment for the days prescribed in subclauses
(4) and (5) of this clause.
(7) Subject to the provisions of subclause (4) of this clause,
during the school vacation periods the employer shall be
relieved of the obligation to provide work and the employee
shall not be entitled to the payment of wages in respect of any
such period during which no work is performed other than
any period during which the employee is on annual leave or a
public holiday where the public holiday falls on a day on which
the employee would normally be employed to work. Provided
that the maximum period covered by this subclause shall be
four weeks (20 days) in any one year.
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35.—ROSTERS
(1) A roster of the working hours shall be exhibited in the
office of each school/college and in such other place as it may
be conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day
and the breaks in shifts to be taken.
(3) (a) The roster in the office shall be open for inspection
by a duly accredited representative of the Union at such times
and place as the record book is so open for inspection.
(b) A duly accredited representative of the Union shall be
permitted to inspect the roster available to the employees not
more than once in any week during the times the record book
is so open for inspection.
(4) Such roster shall be drawn up in such manner as to show
the hours of each employee for one week in advance of the
date of the roster, and may only be altered on account of the
sickness or absence of an employee, or on account of any
contingency that the employer could not reasonably foresee,
or due to private arrangement between the employees
themselves.
36.—OVERTIME
(1) All work done outside the daily spread of hours provided
in Clause 34.—Hours of this Agreement, or beyond eight hours
in any one day or beyond 40 hours in any one week shall be
deemed overtime.
(2) Overtime shall be paid for at the rate of time and onehalf for the first two hours and double time thereafter provided
that all overtime worked on Saturday and Sunday shall be paid
for at the rate of double time.
(3) All work performed by any employee on his/her rostered
days off or on days worked in excess of those provided in
Clause 34.—Hours of this Agreement, shall be paid for at the
rate of double time except where such day is a public holiday
when double time and one-half shall be paid.
(4) Any employee recalled to work after his/her normal hours
of duty shall be paid for a minimum of three hours at overtime
rates and for all reasonable expenses incurred in returning to
work.
37.—WEEKEND WORK
(1) All ordinary hours of work performed between midnight
on Friday and midnight on Sunday shall be paid for at the rate
of time and one-half.
(2) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employee concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(3) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(4) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
38.—WAGES
(1) The minimum weekly rates of wage payable from the
beginning of the first pay period commencing on or after the
22nd day of May 1997 shall be—

Level 1
Cleaner

Minimum
Hourly Rate
$

7.2%

Minimum
Annual Rate
$

7.2%

10.22

10.96

20,269.37

21,728.81
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Minimum
Hourly Rate
$

Level 2
Domestic employees
including—Kitchen
Attendant/Canteen
Assistant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
Level 4
Groundsperson
Level 5
First Cook Grade 1
or Cook working alone
Groundsperson /
Handyperson Grade 1
Sewing Supervisor
Level 6
Groundsperson /
Handyperson, Grade 2
First Cook, Grade 2
Level 7
Senior Groundsperson/
Handy person
Tradesperson Cook
Level 8
Head Groundsperson

7.2%

Minimum
Annual Rate
$

7.2%

10.40

11.14

20,618.84

22,103.32

10.51

11.27

20,837.92

22,338.04

10.73

11.50

21,270.84

22,802.26

10.95

11.74

21,708.99

23,272.22

11.17

11.98

22,141.92

23,735.92

11.61

12.45

23,012.99

24,670.11

13.81

14.80

27,363.13

29,333.21

(2) Junior Employees: Junior employees shall receive the
following percentages of the adult rate for the class of work
on which they are engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
(3) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employer concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(4) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
39.—CLASSIFICATIONS
Head Groundsperson: Shall mean a person in charge of
the grounds of a large school who would be responsible for
the supervision of all grounds staff. The person would have
qualifications and/or experience in horticulture, preparation
of turf wickets and lawn tennis courts, and could have the
responsibility for a full size swimming pool.
Senior Groundsperson/Handyperson: Shall mean a person
in charge of the grounds of a small school or section of a large
school and who has completed an apprenticeship in horticulture
or other relevant horticultural qualifications or who has
substantial relevant experience within the horticultural or
related industries to such an extent as would justify Grade 2
status. This person’s duties would also consist of maintenance
and minor repairs to external and internal fitments, equipment
or outdoor furniture. Would have at least one full-time
equivalent groundsperson under supervision. The senior
groundsperson/handyperson could have responsibility for the
maintenance of a swimming pool and lawn tennis courts, or
equivalent levels of responsibility.
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Groundsperson/Handyperson (Grade 2): Shall mean a
person whose principal duties include tending a garden and
grounds. This person’s duties would also consist of
maintenance and minor repairs to external and internal fitments,
equipment or outdoor furniture. This person would work alone
in a small school.
Groundsperson/Handyperson (Grade 1): Shall mean a
person whose principal duties include tending a garden and
grounds or part of a garden and grounds. This person’s duties
would also consist of maintenance and minor repairs to external
and internal fitments, equipment or outdoor furniture. This
person would work under the supervision.
Groundsperson: Shall mean an employee whose principal
duties shall consist of tending a garden and grounds, working
under supervision or working in a small school under the
direction of the principal or bursar.
First Cook (Grade 2): Shall mean a person who is appointed
as the senior cook in a school, who holds formal qualifications
in cooking/catering or who has substantial relevant experience
within the catering or related industries to such an extent as
would justify Grade 2 status. A person without qualification
would normally require a minimum of five years’ experience
to justify such status. This person could be required to supervise
other staff and assist with the ordering of catering supplies.
First Cook (Grade 1): Shall mean a person appointed as
First Cook or Cook Working Alone who does not have the
qualifications or equivalent experience required for
classification of First Cook (Grade 2).
Tradesperson Cook: Shall mean a First Cook, Grade 2 who
has completed an apprenticeship in cooking, baking or pastry
cooking.
40.—UNIFORMS
Where an employee is required by the employer to wear
special clothing, such clothing shall be provided and laundered
by the employer at his/her expense. Provided that alternative
arrangements in respect of the supply and laundering of clothing
may be made by agreement between an employer and the
Union.
41.—PROTECTIVE CLOTHING
(1) Where employees are required to work in water they
shall be supplied with rubber boots.
(2) Employees required to clean toilets, use acids, wash
dishes, handle detergents, acids, soaps or injurious substances
shall be provided with rubber gloves.
(3) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by the employer.
(4) Where suitable protective clothing is supplied by the
employer to an employee such clothing and footwear shall
remain the property of the employer.
PART V
ADMINISTRATIVE AND TECHNICAL OFFICERS
42.—HOURS
(1) The ordinary hours of duty for a full-time employee shall
be 37.5 hours per week Monday to Friday inclusive and the
hours of duty per day shall be fixed by agreement between the
employee and the employer. A full-time employee works a
minimum of 40 weeks per year.
(2) In the absence of any agreement reached in accordance
with subclause (1) of this clause, the following hours of duty
shall apply—
The ordinary hours of duty shall not exceed 37.5 hours
per week and shall be worked on Monday to Friday, between the hours of 8.00am and 5.00pm.
(3) The employee shall be allowed a meal break of not less
than thirty minutes, nor more than one hour, to be taken between
the hours of twelve noon and 2.00pm.
(4) All time worked at the direction of the employer before
the usual starting time or after the usual finishing time, or
beyond 7.5 hours in any one day, or outside the spread of hours
as prescribed under subclause (1) or (2) of this clause, shall be
deemed overtime and shall, at the discretion of the employee,
be paid for at the employee’s ordinary rate of pay or be given
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paid time off in lieu equivalent to the time worked. The time
in lieu taken in accordance with this subclause shall be at such
time as is agreed between the employee and the employer.
(5) During the school vacation periods or any part thereof
during which an employee cannot be usefully employed, the
employer shall be relieved of the obligation to provide work
and the employee shall not be entitled to the payment of salary
in respect of any such period during which no work is
performed other than any period during which the employee
is on annual leave or a public holiday where the public holiday
falls on a day on which the employee would normally be
employed to work. Provided that the maximum period covered
by this subclause shall be eight weeks in any one year.
43.—ANNUAL LEAVE
(1) An employee who has completed 12 months’ continuous
service or who has been employed for a minimum of 40 weeks
in a calendar year shall be entitled to a minimum of 4 weeks’
paid annual leave.
(2) All time for which the school is closed due to vacation
leave shall count for the purpose of determining an employee’s
right to payment under this clause.
(3) Leave may be taken at a time agreed to between the
employer and the employee.
(4) If after four weeks’ continuous service in any qualifying
period an employee lawfully leaves his/her employment or
his/her employment is terminated by the employer through no
fault of the employee, the employee shall be paid salary in
lieu of annual leave proportionate to their length of service
calculated to the nearest completed week of service.
(5) If an employee’s commencement is after 1 January, then,
by agreement between the employer and the employee, the
employee may be granted pro-rata annual leave to the end of
the calendar year. Subsequent years of employment can
commence on 1 January.
(6) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day, being an ordinary working
day, for each such holiday observed as aforesaid.
44.—SALARIES
(1) (a) The minimum annual salary, according to
classification and experience, payable to an employee after
the 22nd day of May 1997 shall be—
Salary Level
Total Salary
$ Per Annum
7.2%
LEVEL 1
19,751
21,173.07
20,001
21,441.07
20,251
21,709.07
20,501
21,977.07
20,751
22,245.07
21,001
22,513.07
LEVEL 2
21,751
23,317.07
22,251
23,853.07
22,751
24,389.07
23,251
24,925.07
23,751
25,461.07
24,251
25,997.07
LEVEL 3
25,251
27,069.07
25,851
27,712.27
26,451
28,355.47
27,051
28,998.67
27,651
29,641.87
28,251
30,285.07
LEVEL 4
26,751
28,677.07
27,751
29,749.07
28,751
30,821.07
29,751
31,893.07
30,751
32,965.07
31,751
34,037.07
(b) On appointment an employee shall be placed at the appropriate salary level according to full-time experience and
the classifications as prescribed in Clause 45.—Classifications
of this Agreement.
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(c) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved superannuation fund nominated in accordance with the provisions
of Clause 25.—Superannuation of this Agreement, and not
being an employer contribution to superannuation paid in accordance with either federal legislation or an employer’s
contributory superannuation fund.
(d) An employee appointed to a salary rate shall proceed by
annual increments to the maximum of that classification level.
(e) If during progression through the salary steps, and within
an appropriate time frame prior to the employee’s next annual
increment, the employer considers such increment to be inappropriate due to work performance and as such does not
recommend or authorise further progression, then the employer
shall state the reasons in writing to the employee concerned.
(i) Such reasons should indicate the areas where the
employer considers improvement is required.
(ii) If the improvement required is achieved, then the
employee shall then proceed to his/her appropriate
salary level.
(f) An employee shall only progress from one level to another in accordance with the provisions as prescribed in Clause
45.—Classifications of this Agreement.
(g) The years of experience are indicated by the equivalent
number of steps from the entry level.
(h) For the purposes of determing weekly or fortnightly salary, the annual salaries as prescribed in subclause (1) of this
clause, shall be divided by 52.16 or 26.08 respectively.
(i) Where the conditions of employment of any employee
are subject to the provisions of subclause (5) of Clause 42.—
Hours of this Agreement, salary shall be averaged over the
period of a full year.
(2) Junior Classification
An employee under the age of 20 years shall receive the
following percentages of the rate appropriate to Level 1.
Under 17 years of age
60%
17 years of age
70%
18 years of age
80%
19 years of age
90%
45.—CLASSIFICATIONS
On commencement of employment, the employee shall be
placed in one of the following levels dependent upon
classification, qualification and experience—
(1) Level 1.
(a) An employee at this level requires no prior
experience or formal qualifications in the performance of the job and works under direct
supervision.
(b) Examples of positions which may appropriately be classified as Level 1—
General clerical assistant, switchboard
operator, word processing operator,
data entry operator, laboratory attendant, school secretary and any assistant
employed within the terms of Clause
4.—Scope of the Independent Schools
Administrative and Technical Officers
Award 1993.
(2) Level 2.
(a) An employee at this level performs duties under general supervision, may have acquired
some relevant qualifications and is competent
in the performance of tasks associated within
Level 1 positions.
(b) Examples of positions which may appropriately be classified as Level 2, in addition to
those prescribed for Level 1, are as follows—
Library assistant, laboratory assistant,
accounts clerk, word processing operator, data process operator, secretarial
duties, receptionist/switchboard operator and school secretary.
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(3) Level 3.
(a) An employee at this level works as a competent skilled autonomous employee and has
knowledge, skills and demonstrated capacity
to undertake complex tasks. The employee is
likely to have TAFE/TERTIARY or equivalent qualifications.
(b) Examples of positions which may appropriately be classified as Level 3—
Technician employed in the audio
visual, computer, media, library or
laboratory departments and/or any
other technician employed in the
school, secretary, bookkeeper, computer system supervisor, senior clerk or
senior computer operator, accounts,
records and school secretary.
(4) Level 4.
(a) An employee at this level, through formal
qualification or job responsibility, is fully competent in the performance of the job function.
An employee at this level would have a high
degree of autonomy, initiative and discretion
in the work program and would be responsible for the supervision of other administrative
and/or technical employees.
(b) Examples of positions which may appropriately be classified as Level 4—
Assistant bursar and/or registrar, senior finance employee, senior laboratory
technician, school and/or principal’s
secretary in a secondary school and
office manager with supervisory duties.
PART VI
(BOARDING HOUSE) SUPERVISORS
46.—HOURS
(1) Subject to this Agreement, the working days and hours
of duty shall be determined by written agreement between the
employer, the employee and the Union.
(2) In the event of no agreement being reached in regard to
hours of duty then the matter may be referred to the Western
Australian Industrial Relations Commission for determination.
47.—ROSTERS
(1) The hours of duty for each employee shall be set out in a
roster which shall contain the following details—
(a) the name of the employee/s;
(b) the starting and finishing times of each employee’s
shift, including any breaks which may be required
during such shift;
(c) the day/s on which each employee is off duty.
(2) Such rosters shall be drawn up and posted one week in
advance and may only be altered by agreement between the
employer and the employee concerned.
(3) Where agreement cannot be reached, pursuant to
subclause (2) of this clause, the employer may change the roster
provided that not less than twelve hours’ notice of such change
is given to any employee so affected.
48.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the holidays granted by the school in which they are
employed, including term and Christmas vacations, without
deductions of pay. An employee may be required for duty prior
to the beginning of each term and following the end of each
term for the purposes of preparing for the opening and/or
closure of the boarding house.
(2) If after four weeks’ continuous service in any calendar
year an employee lawfully terminates employment or such
employment is terminated by the employer through no fault of
the employee, the employee shall be paid salary in lieu of
vacation leave proportionate to the length of service. Provided
that an employee who was actually engaged for all school terms
in that calendar year shall be entitled to be paid for the whole
of the vacation period of that year.
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(3) Where an employee has been paid for leave which at the
time of termination has not been fully accrued, the employer
may deduct from any monies owed, that portion to which the
employee is not entitled. Where the employment of an
employee is terminated by the employer prior to the attainment
of the accrued vacation leave, then the provisions of this
subclause shall not apply.
(4) At any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick leave or leave provided for in the terms of this
Agreement, shall not count for the purpose of determining the
rights to vacation leave.
49.—SALARIES
(1) The minimum annual salary payable to employees after
the 22nd day of May 1997 shall be as follows—
(a) Supervisor—
Salary Level

Total Salary
$ Per Annum

1st year of experience
2nd year of experience
3rd year of experience
4th year of experience
5th year of experience
6th year of experience

19,957
20,726
21,751
22,776
23,801
24,826

21,393.90
22,218.27
23,317.07
24,415.87
25,514.67
26,613.47

26,364
27,901

28,262.20
29,909.87

(b) Senior Supervisor—
1st year of experience
Thereafter

7.2%

(c) Houseparent—
Notwithstanding the provision of paragraph (a)
of this subclause, the maximum salary level
for this classification shall be that determined
as the fifth year of experience.
(2) On appointment as a supervisor at a boarding school, the
employer shall, on production of satisfactory evidence by the
employee of previous full-time equivalent experience in a
similar school position, place that employee on a salary point
commensurate with such previous experience.
(3) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
50.—CLASSIFICATIONS
(1) “Houseparent”—shall mean any supervisor who works
under the direct supervision of a resident teacher or supervisor,
is non-resident at the school and who is required for duty either
prior to and/or during and/or immediately following each
school day Monday to Friday.
(2) “Part-Time Supervisor”—shall mean an employee who
works less hours than those usually worked by a full-time
supervisor at that boarding house.
(3) “Relief Supervisor”—shall mean an employee employed
as per the boarding house roster for a period no exceeding
four weeks.
(4) “Senior Supervisor”—shall mean any employee who is
responsible for the overall supervision of the boarding house.
(5) “Shift”—shall mean the defined hours of duty (including
broken periods) allocated to an employee in accordance with
the work roster, for any 24 hour period.
(6) “Supervisor”—shall mean an employee who is employed
to supervise in accordance with Clause 5.—Scope of this
Agreement.
51.—LODGING CONDITIONS
(1) Lodging facilities are to be provided free of charge for
any employee required to sleep over in a boarding house.
(2) Any employee who is required to sleep over in a boarding
house shall have access to kitchen and laundry facilities and
shall be provided with adequate privacy and security for
personal property including any private motor vehicle utilised
by the employee.
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52.—GENERAL CONDITIONS
The employer shall make provision for the following—
(1) A boarding house supervisor is to be on duty at all
times that boarders require supervision except where
such supervision is conducted by a teacher or in sick
bay where the supervision is carried out by the school
nurse.
(2) Access by employees to telephone facilities for emergency use.
PART VII
NURSES
53.—TIME OFF DUTY
All employees shall be entitled to forty-eight hours off duty
each week, such hours shall be consecutive unless the employee
and employer agree otherwise.
54.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the leave granted by the school in which he/she is
employed without deduction of pay: Provided that such leave
shall be not less than six weeks during Christmas vacation nor
ten days during each of the term vacations.
(2) If after one month’s continuous service in any qualifying
twelve monthly period an employee terminates his/her
employment or his/her employment is terminated by the
employer through no fault of the employee, the employee shall
be paid for such proportion of vacation leave as the number of
completed months of his/her service in that qualifying period
bears to the full qualifying period of twelve months.
(3) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick
leave or time spent on school holidays or vacation leave as
prescribed by this clause shall not count for the purpose of
determing his/her rights to paid leave.
(4) An employee who is justifiably dismissed for misconduct
shall not be entitled to the benefits of the provisions of this
clause.
(5) No employee shall, during any period when he/she is on
leave engage in any employment for hire or reward in
substitution for the employment from which he/she is on leave,
and if an employee breaches this provision he/she shall
thereupon forfeit his/her right of leave upon which he/she has
entered, and the employer shall be entitled to withhold any
further payment in respect of the period and to reclaim
payments already made on account of such period of leave.
(6) This clause shall not apply to casual employees.
55.—WAGES
(1) The minimum rate of wages payable to employees
covered by this Agreement after the 22nd day of May 1997
shall be as follows—
HOURLY
RATE
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
7th Year
8th Year

12.83
13.45
14.07
14.69
15.31
15.93
16.55
17.17

7.2%
13.75
14.41
15.08
15.74
16.41
17.07
17.74
18.40

TOTAL
RATE
$ Per Week
487.60
511.10
534.70
558.30
581.90
605.50
629.00
652.60

7.2%
522.70
547.89
573.19
598.49
623.79
649.09
674.28
699.58

ANNUAL
RATE
$
27,264.03
28,577.94
29,897.59
31,217.23
32,536.88
33,856.53
35,170.44
36,490.09

(2) Progression through the abovementioned scale shall be
by annual increments.
(3) Where an employee is appointed to the position of Nurse,
previous relevant nursing experience in an independent school
or at a similar level, shall be taken into account in determining
the appropriate incremental level. Experience shall include time
spent in relevant post basic courses.
(4) Nurse shall mean one who is registered or entitled to be
registered as a general trained nurse in Western Australia under
the Nurses Act, 1968—1980.
(5) The onus of proof of previous experience shall rest with
the employee.
(6) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the nurse into an approved
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superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
56.—LAUNDRY AND UNIFORMS
(1) Where an employee is required by the employer to wear
a special uniform, sufficient uniforms shall be provided at the
employer’s expense. In lieu of providing uniforms, the
employer shall pay an allowance of $4.70 per week to the
employee.
(2) Uniforms shall be a laundered free of cost to employees.
Where the uniforms of an employee cannot be laundered by
the school an allowance of $1.50 per week shall be paid to the
employee.
(3) For the purpose of this paragraph a uniform shall be
deemed to be “required” unless the employer advises the
employee that the wearing of uniforms is not a condition of
employment.
57.—BOARD AND LODGING
(1) The charge for full board and lodging provided to an
employee by the employer shall be $9.00 per night.
(2) Where the employer provides meals only to an employee
the following charges shall apply—
$
Lunch and dinner
3.50
Breakfast
2.00
(3) An accredited representative of The Australian Nursing
Federation, Industrial Union of Workers, Perth, shall be entitled
to inspect such food and accommodation at reasonable times.
(4) An employee shall not be charged for board and lodging
when absent from the school for more than one day on annual
leave, sick leave, long service or leave without pay.
(5) By agreement with the employee the amounts prescribed
in subclauses (1) and (2) of this clause may be deducted from
the salary of the employee.
(6) Future increases in board and lodging charges shall be
adjusted in accordance with increases awarded under the
current principles of wage fixation.
APPENDIX A
PARTIES BOUND
Employer Party
The Sisters of The Holy Family of Nazareth
15 Carina Place
Castle Hill NSW 2154
Union Parties
Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch
61 Thomas Street
Subiaco WA 6008
The Australian Nursing Federation,
Industrial Union of Workers Perth
Level 2
322 Hay Street
Subiaco WA 6008
The Independent Schools Salaried
Officers’ Association of Western Australia,
Industrial Union of Workers
143 Edward Street
East Perth WA 6004
APPENDIX B
AWARDS
Independent Schools Administrative and Technical Officers
Award 1993, No. A 15 of 1991
Independent Schools (Boarding House) Supervisory Staff
Award, No. A 9 of 1990
Nurses’ (Independent Schools) Award, No. 21B of 1962
School Employees (Independent Day & Boarding Schools)
Award, 1980, No. R7 of 1979
Teachers’ Aides’ (Independent Schools) Award 1988, No.
A27 of 1987
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ENDORSEMENTS
Signed for and on behalf of—
The Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of Workers
The Australian Nursing Federation,
Industrial Union of Workers, Perth
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
The Sisters of The Holy Family of
Nazareth

T. Howe
H.G. Atrill

H. Creed
Sister Josita Paczhowski

THE ROMAN CATHOLIC BISHOP OF GERALDTON
NON-TEACHING STAFF ENTERPRISE
BARGAINING AGREEMENT 1997.
No. AG 306 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Roman Catholic Bishop of Geraldton
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others.
No. AG 306 of 1997.
The Roman Catholic Bishop of Geraldton Non-Teaching
Staff Enterprise Bargaining Agreement 1997.
17 December 1997.
Order.
HAVING heard Ms A.M. Britto on behalf of the applicant and
Ms D. MacTiernan on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch, Mr A. Dzieciol
on behalf of the Australian Nursing Federation, Industrial
Union of Workers, Perth and Ms T.I. Howe on behalf of the
Independent Schools Salaried Officers Association of Western Australia, Industrial Union of Workers, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1997, hereby orders—
THAT The Roman Catholic Bishop of Geraldton NonTeaching Staff Enterprise Bargaining Agreement 1997
filed in the Commission on the 31st day of October 1997
and as subsequently amended by the parties be registered
on and from the 5th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
PART I
PARAMETERS
1.—TITLE
This Agreement shall be known as “The Roman Catholic
Bishop of Geraldton Non-Teaching Staff Enterprise Bargaining Agreement 1997”.
2.—ARRANGEMENT
Part I Parameters
1. Title
2. Arrangement
3. Term
4. Parties To The Agreement
5. Scope
6. Definitions
7. Objectives
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8. No Reduction
9. No Extra Claims
Part II General Conditions of Service
10. Contract of Service
11. Other Leave
12. Leave Without Pay
13. Sick Leave
14. Family Leave
15. Parental Leave
16. Long Service Leave
17. Annual Leave Loading
18. Public Holidays
19. Casual Employees
20. Part-Time Employees
21. Higher Duties
22. Rest Pauses and Meal Breaks
23. Travelling and Motor Vehicle Allowances
24. Location Allowances
25. Superannuation
26. Payment of Wages
27. Time And Wages Record
28. Right of Access, Notices and Interviews
29. Dispute Settling Procedures
Part III Teacher’s Aides’ / Teaching Assistants
30. Hours
31. Wages
32. Classifications
33. Vacation Leave
Part IV School Employees
34. Hours
35. Rosters
36. Overtime
37. Weekend Work
38. Wages
39. Classifications
40. Uniforms
41. Protective Clothing
Part V Administrative and Technical Officers
42. Hours
43. Annual Leave
44. Salaries
45. Classifications
Part VI (Boarding House) Supervisors
46. Hours
47. Rosters
48. Vacation Leave
49. Salaries
50. Classifications
51. Lodging Conditions
52. General Conditions
Part VII Nurses
53. Time Off Duty
54. Vacation Leave
55. Wages
56. Laundry and Uniforms
57. Board and Lodging
Appendix A—Parties Bound
Appendix B—Awards
Endorsements
3.—TERM
(1) This Agreement shall—
(a) come into effect on the 5th day of December 1997;
(b) expire on the 31st day of December 1998.
(2) The parties have agreed to review the rates of pay by the
1st day of January 1998.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the employer set out in
Appendix A—Parties Bound and the registered organisations
of employees listed in Appendix A—Parties Bound.
5.—SCOPE
(1) This Agreement shall apply to those employees as defined in Clause 6.—Definitions of this Agreement employed
by the employer as prescribed in Appendix A—Parties Bound.
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(2) Where there is any inconsistency between this Agreement and the relevant award, this Agreement will apply to the
extent of the inconsistency.
(3) Except as provided by this Agreement, the conditions of
employment of non-teaching staff employed in Catholic
Schools in Western Australia will be in accordance with the
following awards—
Independent Schools Administrative and Technical Officers Award 1993;
School Employees (Independent Day & Boarding
Schools) Award, 1980;
Teachers’ Aides’ (Independent Schools) Award 1988;
Independent Schools (Boarding House) Supervisory Staff
Award
Nurses’ (Independent Schools) Award.
(4) The number of employees covered by this Agreement is
169.
6.—DEFINITIONS
This Enterprise Bargaining Agreement covers the following
classifications—
Teacher’s Aides’ / Teaching Assistants as defined in Part
III, Clause 32.—Classifications of this Agreement;
School Employees as defined in Part IV, Clause 39.—
Classifications of this Agreement;
Administrative and Technical Officers as defined in Part
V, Clause 45.—Classifications of this Agreement;
(Boarding House) Supervisors as defined in Part VI,
Clause 50.—Classifications of this Agreement;
Nurses as defined in Part VII, Clause 55.—Wages of this
Agreement.
7.—OBJECTIVES
(1) The objectives of this Agreement are—
(a) To consolidate and develop further, initiatives arising out of the enterprise bargaining process.
(b) To maintain a just working environment in which
education can be provided in harmony with the aims,
objectives and philosophy of Catholic Education.
(c) To provide some consistency regarding general conditions of employment that exist for the different
categories of non-teaching staff employed within
Catholic schools.
(2) In pursuit of these objectives the parties are committed
to further negotiations to simplify classification structures and
examining the possibility of a generic classification structure.
8.—NO REDUCTION
Nothing herein contained shall entitle an employer to reduce
the salary or conditions of any employee, except where
provided for by this Agreement.
9.—NO EXTRA CLAIMS
For the period of this Agreement there will be no further
salary or conditions increase except where consistent with the
State Wage Fixing Principles, or pursuant to Clause 3.—Term
of this Agreement.
PART II
GENERAL CONDITIONS OF SERVICE
10.—CONTRACT OF SERVICE
(1) (a) Each employee shall, upon engagement, be given a
letter of appointment wherein the general conditions of
employment are stated.
(b) This shall include statements of—
(i) the classification;
(ii) the salary step relevant to the appointment;
(iii) the number of hours per week;
(iv) the weeks per year the employee is engaged for;
(v) whether the position is temporary; and/or
(vi) any other matter specific to the contract.
(2) The letter of appointment shall not contain any provision
which is inconsistent with or contrary to any provision of this
Agreement and/or the Award.
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(3) (a) Except in the case of a casual/relief employee, the
termination of service of any employee shall require a minimum
of 2 weeks’ notice by either party.
(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
employee and employer. Any request to waive such notice shall
not be unreasonably withheld by the employer, where it is
deemed that the employee has not been able to give the required
notice through no fault of their own.
(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.
(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic Education before such action is proceeded with.
(4) A temporary employee shall be employed in a part-time
or full-time capacity for a period greater than four weeks’
continuous service, and not more than a period of 12 months’
continuous service.
(5) Where the period of employment of a casual employee
exceeds five days the notice of termination of service shall be
one day. Where the employment is for five days or less the
engagement shall be considered to be a specific period and
notice shall not be required.
(6) A part-time employee shall have an entitlement to sick
leave, long service leave and annual leave on a pro-rata basis
in the proportion of which his/her hours and/or weeks worked
bear to the hours and/or weeks worked of a full-time employee.
(7) Upon termination a statement of service and a separate
reference when requested by the employee shall be provided
to the employee by the employer.
(8) Nothing within this clause detracts from the employer’s
right to dismiss summarily any employee for serious
misconduct, in which case salary and entitlements shall be
paid up to the time of dismissal only.
(9) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill,
competence and training consistent with the classification
structure of this Agreement, provided that such duties are not
designed to promote de-skilling.
11.—OTHER LEAVE
(1) Bereavement Leave
(a) An employee shall, on the death of a member of the
immediate family, be entitled to paid leave up to and including
the day of the funeral of such relation, for a period of up to
two days not exceeding the number of hours which would have
been worked by the employee in that time. Proof of such death
shall be furnished by the employee to the satisfaction of the
employer.
(b) Provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with the roster, or on long service leave, vacation leave, or on
sick leave, or on workers’ compensation, or on authorised leave
without pay or on a public holiday.
(2) Examination Leave
An employee shall be granted sufficient time off with pay to
travel to and sit for the examinations of any approved course
of study.
12.—LEAVE WITHOUT PAY
(1) While an employee has the right to apply for leave without
pay the granting of such leave is at the discretion of the
employer.
(2) An employee applying for leave under this clause must
state the period of such leave and the reason for which the
leave is being sought.
(3) Leave without pay does not constitute a break in service
but shall not count in calculating the period of service for any
purpose of this Agreement unless where otherwise provided
for in this Agreement.
(4) If an employee is granted leave without pay the question
of the employee’s specific duties on return to work should be
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considered before the granting of such leave and any
arrangements made documented. If no prior arrangement is
made, an employee, upon return to service shall be entitled to
a position commensurate with the position held immediately
prior to the commencement of such leave.
(5) The maximum period for which leave is granted under
this clause shall be one year.
13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non
attendance on the ground of personal ill health or injury at the
rate of ten (10) days per year, from the beginning of each year.
For those employees who commence work at anytime
throughout the year a pro-rata entitlement will apply.
(b) The unused portion of the entitlement prescribed in
paragraph (a) of this subclause in any accruing year shall
accumulate and may be availed of in the next or any succeeding
year.
(c) Where an employee’s employment is terminated prior to
the end of the school year, the calculation for pro-rata
entitlement of sick leave will be based on one sixth of a week
for each completed month of service with the employer. Where
an employee has utilised sick leave in excess of this entitlement
the employer may deduct the excess portion from the final
payment of wages to the employee.
(d) Where an employee’s employment is terminated by the
employer through no fault of the employee the provisions of
paragraph (c) of this subclause shall not apply.
(e) An employee shall upon request to their employer be
advised of their unused portion of sick leave. Where an
employee has utilised sick leave in excess of their entitlement,
they shall be advised of the provisions of paragraph (c) of this
subclause.
(2) This clause shall not apply where the employee is entitled
to compensation under the Workers’ Compensation and
Rehabilitation Act 1981.
(3) (a) Sick leave shall be granted provided the application
is supported by a certificate from a legally qualified and
registered medical practitioner stating the period during which
the employee is unfit for duty.
(b) The employer shall not be entitled to a medical certificate
for absences of less than three consecutive working days unless
the total of such absences exceeds five days in any one accruing
year.
(4) No payment shall be made for any absence due to the
employee’s wilful misconduct.
14.—FAMILY LEAVE
(1) Use of sick leave
(a) An employee with responsibilities in relation to either
members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such
persons when they are ill. Such leave shall not exceed five (5)
days in any calendar year and is not cumulative.
(b) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.
(c) The entitlement to use sick leave is subject to—
(i) the employee being responsible for the care of the
person concerned; and
(ii) the person concerned being either—
(aa) a member of the employee’s immediate family; or
(bb) a member of the employee’s household.
(iii) the term “immediate family” includes—
(aa) a spouse (including a former spouse), of the
employee; and
(bb) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
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and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the employer by telephone of such absence at
the first opportunity on the day of absence.
(2) Use of unpaid leave
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.
15.—PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.
(1) Maternity Leave
(a) Nature of leave
Maternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (2) of this clause
whether prescribed in an award or otherwise.
(iii) Child means a child of the employee under
the age of one year.
(iv) Spouse includes a former spouse.
(v) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for maternity leave
(i) An employee who becomes pregnant, upon
production to her employer of the certificate
required by subclauses (1)(d) and (1)(i) of this
clause, shall be entitled to a period of up to
fifty two (52) weeks’ maternity leave provided
that such leave shall not extend beyond the
child’s first birthday. This entitlement shall be
reduced by any period of paternity leave taken
by the employee’s spouse in relation to the
same child and apart from paternity leave of
up to one week at the time of confinement shall
not be taken concurrently with paternity leave.
(ii) Subject to subclauses (1)(d) and (1)(i) of this
clause the period of maternity leave shall be
unbroken and shall, immediately following
confinement, include a period of six weeks’
compulsory leave.
(iii) The employee must have had at least twelve
(12) months’ continuous service within Catholic Education immediately preceding the date
upon such leave.
(d) Certification
At the time specified in subclause (1)(c) of this clause
the employee must produce to her employer—
(i) a certificate from a registered medical practitioner stating that she is pregnant and the
expected date of confinement;
(ii) an agreement shall exist where for the period
of maternity leave she will not engage in any
act inconsistent with her contract of employment.
(e) Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to the presumed date of confinement,
produce to her employer the certificate referred
to in subclause (1)(d)(i) of this clause.
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(ii) An employee shall give not less than four (4)
weeks’ notice in writing to her employer of
the date upon which she proposes to commence
maternity leave stating the period of leave to
be taken.
(iii) An employer by not less than fourteen (14)
days’ notice in writing to the employee may
require her to commence maternity leave at
any time within the six (6) weeks immediately
prior to her presumed date of confinement. The
employee may work within this period provided they produce a certificate from a
registered medical practitioner stating that they
are fit to do so.
(iv) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (1)(e)(ii) of this clause if such failure is occasioned by the confinement occurring
earlier than the presumed date.
Transfer to a safe job
(i) Where in the opinion of a duly registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it practicable, be transferred to
a safe job at the rate and on the conditions attaching to that job until the commencement of
maternity leave.
(ii) If the transfer to a safe job is not practicable,
the employee may, or the employer may require the employee to, take leave for such
period as is certified necessary by a registered
medical practitioner. Such leave shall be
treated as maternity leave for the purposes of
subclauses (1)(j), (1)(k), (1)(l) and (1)(m) of
this clause.
Variation of Period of Maternity Leave
(i) The period of maternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened.
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of maternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy
of an employee terminates other than by the
birth of a living child.
(ii) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of
the employee to resume work at a time nominated by the employer which shall not exceed
four weeks from the date of notice in writing
by the employee to the employer that she desires to resume work.
Special Maternity Leave and Sick Leave
(i) Where the pregnancy of a employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child then—
(aa) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
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(bb) for illness other than the normal consequences of confinement she shall be
entitled, either in lieu of or in addition
to special maternity leave, to such paid
sick leave as to which she is then entitled and which a registered medical
practitioner certifies as necessary before her return to work.
(ii) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed the period to which the employee is entitled under subclause (1)(c) of this
clause.
(iii) For the purposes of subclauses (l)(j), (l)(k) and
(l) (l) of this clause, maternity leave shall include special maternity leave.
(iv) An employee returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding on such leave, or in the case of an employee
who was transferred to a safe job pursuant to
subclause (l)(f) of this clause, to the position
she held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (1)(c) of this clause
an employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part to which she is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during her absence on maternity leave.
Effect of Maternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on maternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on maternity leave may terminate her employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
Return to Work After Maternity Leave
(i) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of maternity leave.
(ii) An employee, upon returning to work after
maternity leave or the expiration of the notice
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required by subclause (l)(m)(i) of this clause,
shall be entitled to the position which she held
immediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(l)(f) of this clause to the position which she
held immediately before such transfer.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
(n) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on maternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(2) Paternity Leave
(a) Nature of Leave
Paternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (1) of Clause
15.—Parental Leave of this Agreement (and
includes special paternity leave) whether prescribed in an award or otherwise.
(iii) Child means a child of the employee or the
employee’s spouse under the age of one year.
(iv) Spouse includes a former spouse.
(v) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for paternity leave
A male employee, upon production to his employer
of the certificate required by subclause (2)(d) of this
clause shall be entitled to one or two periods of paternity leave, the total of which shall not exceed 52
weeks, in the following circumstances—
(i) an unbroken period of up to one week at the
time of confinement of his spouse;
(ii) a further unbroken period of up to 51 weeks in
order to be the primary care-giver of a child
provided that such leave shall not extend beyond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse in relation to the same child and shall not be taken
concurrently with that maternity leave;
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(iii) The employee must have had at least 12
months’ continuous service within Catholic
Education immediately preceding the date
which he proceeds upon either period of leave.
Certification
At the time specified in subclause (2)(c) of this clause
the employee must produce to his employer—
(i) a certificate from a registered medical practitioner which names his spouse, states that she
is pregnant and the expected date of confinement or states the date on which the birth took
place;
(ii) in relation to any period to be taken under
subclause (2)(c)(ii) of this clause an agreement
shall exist stating—
(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;
(bb) particulars of any period of maternity
leave sought or taken by his spouse;
and
(cc) that for the period of paternity leave he
will not engage in any act inconsistent
with his contract of employment.
Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to each proposed period of leave, give
the employer notice in writing stating the dates
on which he proposed to start and finish the
period or periods of leave.
(ii) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (2)(e)(i) of this clause if such failure is due to—
(aa) the birth occurring earlier than the expected date; or
(bb) the death of the mother of the child; or
(cc) other compelling circumstances.
(iii) The employee shall immediately notify his
employer of any change in the information
provided pursuant to subclause (2)(d) of this
clause.
Variation of Period of Paternity Leave
(i) The period of paternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of paternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Paternity Leave
Paternity leave, applied for under subclause
(2)(c)(ii)(aa) of this clause but not commenced, shall
be cancelled when the pregnancy of the employee’s
spouse terminates other than by the birth of a living
child.
Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (2)(c) of this clause
an employee may, in lieu of or in conjunction
with paternity leave, take any annual leave or
long service leave or any part to which he is
entitled.

414

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during his absence on paternity leave.
(i) Effect of Paternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on paternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
(j) Termination of Employment
(i) An employee on paternity leave may terminate his employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of his
absence on paternity leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
(k) Return to Work after Paternity Leave
(i) An employee shall confirm his intention of
returning to his work by notice in writing to
the employer given not less than four weeks
prior to the expiration of the period of paternity leave provided by subclause (2)(c)(ii) of
this clause.
(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by subclause (2)(c)(i) of this clause,
shall be entitled to the position which he held
immediately before proceeding on paternity
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, he shall be entitled to a position
as nearly comparable in status and salary or
wage to that of his former position.
(l) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on paternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(3) Adoption Leave
(a) Nature of Leave
Adoption leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include any employee engaged upon
casual or seasonal work.
(ii) Child means a person under the age of five
years who is placed with the employee for the
purpose of adoption, other than a child or stepchild of the employee or of the spouse of the
employee of a child who has previously lived
continuously with the employee for a period
of six months.
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(iii) Relative Adoption occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of the whole
blood or half blood or by marriage).
(iv) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(v) Spouse includes a former spouse.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for adoption leave—
An employee, upon production to the employer of
the documentation required by subclause (3)(d) of
this clause, shall be entitled to one or two periods of
adoption leave, the total of which shall not exceed
52 weeks, in the following circumstances—
(i) an unbroken period of up to three weeks at the
time of placement of the child;
(ii) a further unbroken period of up to 52 weeks
from the time of the placement in order to be
the primary care-giver of a child. This leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employee’s spouse in relation to the same
child. The entitlement of up to 52 weeks shall
be reduced by—
(aa) any period of leave taken pursuant to
subclause (3)(c)(i) of this clause; and
(bb) the aggregate of any periods of adoption leave taken or to be taken by the
employee’s spouse.
(ii) the employee must have had at least 12 months’
continuous service within Catholic Education
immediately preceding the date which he or
she proceeds on such leave in either case.
(d) Certification
(i) Before taking adoption leave the employee
must produce to the employer—
(aa) A statement from the adoption agency
or other appropriate body of the presumed date of placement of the child
with the employee for the adoption
purposes; or
(bb) A statement from the appropriate government authority confirming that the
employee is to have custody of the child
pending an application for an adoption
order.
(ii) In relation to any period to be taken under
subclause (3)(c)(ii) of this clause, an agreement shall exist stating—
(aa) the employee is seeking adoption leave
to become the primary care-giver of the
child;
(bb) particulars of any period of adoption
leave sought or taken by the employee’s spouse; and
(cc) that for the period of adoption leave the
employee will not engage in any act
inconsistent with his/her contract of
employment.
(e) Notice requirements
(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the
employer of such approval and within 2
months of such approval shall further notify
the employer of the period or periods of adoption leave the employee proposes to take. In
the case of relative adoption the employee shall
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notify as aforesaid upon deciding to take the
child into custody pending an application for
adoption.
(ii) An employee shall not be entitled to adoption
leave unless the employee has not less than 12
months continuous service with the employer
immediately preceding the date upon which
he/she proceeds upon such leave.
(iii) An employee shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but no later than
14 days before such placement give notice in
writing to the employer of such date, and of
the date of the commencement of any period
to be taken under subclause (3)(c)(i) of this
clause.
(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be
taken under subclause (3)(c)(ii) of this clause
give notice in writing to the employer of the
date of commencing leave and the period of
leave to be taken.
(v) An employee shall not be in breach of this
clause, as a consequence of failure to give the
stipulated period of notice in accordance with
subclauses (3)(e)(iii) and (3)(e)(iv) of this
clause if such failure is occasioned by the requirement of an adoption agency to accept
earlier or later placement of a child, the death
of the spouse or other compelling circumstances.
Variation of Period of Adoption Leave
(i) the period of adoption leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) the period may be further lengthened by agreement between the employer and the employee,
in accordance with the provisions outlined in
Clause 12.—Leave Without Pay of this Agreement;
(iii) the period of adoption leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall be cancelled should the
placement of the child not proceed.
(ii) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the employer forthwith and
the employer shall nominate a time not exceeding four weeks from receipt of notification for
the employee’s resumption of work.
Special Leave
The employer shall grant to any employee who is
seeking to adopt a child, such unpaid leave not exceeding two days, as is required by the employee to
attend any compulsory interviews or examinations
as are necessary as part of the adoption procedure.
Where paid leave is available to the employee the
employer may require the employee to take such
leave in lieu of special leave.
Adoption Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (3)(c) of this clause,
an employee may, in lieu of or in conjunction
with adoption leave, take any annual leave or
long service leave or any part to which he or
she is entitled.
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(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during the employee’s absence on adoption
leave.
(j) Effect of Adoption Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on adoption leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
(k) Termination of Employment
(i) An employee on adoption leave may terminate the employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of the
employee’s application to adopt a child or absence on adoption leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
(l) Return to Work After Adoption Leave
(i) An employee shall confirm the intention of
returning to work by notice in writing to the
employer given not less than four weeks prior
to the expiration of the period of adoption leave
provided by subclause (3)(c) of this clause.
(ii) An employee, upon returning to work after
adoption leave shall be entitled to the position
held immediately before proceeding on such
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, the employee shall be entitled to
a position as nearly comparable in status and
salary or wage to that of the employee’s former
position.
(m) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on adoption leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his/her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
16.—LONG SERVICE LEAVE
(1) Subject to subclause (3) of this clause, an employee who
has completed ten years’ continuous service with the employer
shall be entitled to ten weeks’ long service leave. For each
subsequent period of ten years’ service an employee shall be
entitled to an additional ten weeks’ long service leave.
(2) In calculating an employee’s entitlement under this clause,
continuous service with the employer prior to the 1st day of
January 1997 shall be taken into account in the following
manner—
(a) In the case of an employee who has already accrued
an entitlement to long service leave with the employer
prior to the 1st day of January, 1997, the employee
shall continue to accrue subsequent entitlements to
long service leave in accordance with the provisions
of subclause (1) of this clause.
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(b) In the case of an employee who, at the 1st day of
January 1997, had not accrued an entitlement to long
service leave, the employee’s entitlement shall be
calculated on the following basis—
For any period of continuous employment prior to
the 1st day of January 1997, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service, in accordance with the relevant award.
(c) In the case of an employee covered by the Independent Schools Administrative and Technical Officers
Award 1993 who, at the 1st day of January 1993,
had not accrued an entitlement to long service leave,
the employee’s entitlement shall be calculated on the
following basis—
For any period of continuous employment prior to
the 1st day of January 1993, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service.
(d) In the case of employees who have worked less than
full-time during the accrual period, long service leave
shall be paid at the rate of the average of hours worked
over the accrual period.
(3) The expression “continuous service” includes any period
during which the employee is absent on full pay from their
duties, but does not include—
(a) Any period exceeding two weeks during which the
employee is absent on leave without pay. In the case
of leave without pay which exceeds eight weeks in a
continuous period, the entire period of that leave is
excised in full;
(b) Any service of an employee who resigns or is dismissed, other than service prior to such resignation
or prior to the date of any offence in respect of which
they are dismissed by the employer, when that prior
service has actually entitled the employee to long
service leave under this clause.
(4) Any entitlement to annual leave that falls due during the
period of long service leave shall be recognised as extra leave
and not included in the long service leave.
(5) Any public holiday which occurs during the period an
employee is on long service leave shall be treated as part of
the long service leave and extra days in lieu thereof shall not
be granted.
(6) Where an employee has become entitled to a period of
long service leave in accordance with this clause, the employee
shall commence such leave as soon as possible after the accrual
date, or in a manner mutually agreed between the employer
and employee.
(7) Payment for long service leave shall be made—
(a) in full before the employee goes on leave, or
(b) by the normal fortnightly payment intervals; or
(c) by agreement between the employee and the employer.
(8) Where an employee has completed at least 7 years’ service
but less than 10 years’ service and employment is terminated—
(a) by their death;
(b) in any circumstances, other than serious misconduct,
the amount of leave shall be such proportion of 10 weeks’
leave as the number of completed years of such service bears
to 10 years.
(9) In the case to which subclause (8) of this clause applies
and in any case in which the employment of the employee
who has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the employee and upon termination by death, pay to the
personal representative of the employee upon request by the
personal representative, a sum equivalent to the amount which
would have been payable in respect of the period of leave to
which they are entitled or deemed to have been entitled and
which would have been taken but for termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.

78 W.A.I.G.

17.—ANNUAL LEAVE LOADING
(1) An annual leave loading shall be included in the final
payment of ordinary wages made in December of each year to
employees who have become entitled to annual leave in
accordance with this Agreement.
(2) Subject to the annual leave or vacation leave provisions
in Parts I through to VI of this Agreement, the annual leave
loading shall be 17.5 per cent of four weeks’ wages at the rate
of pay applicable at the time of payment.
(3) If an employee commences after the beginning of first
term in a calendar year then the leave loading shall be paid,
proportionate to the length of service in that year, in December
of that year, provided that the employee’s contract of
employment is continuing into the next calendar year.
18.—PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,
subject to subclause (3) of this clause, be allowed as holidays
without deduction of pay namely: New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day.
(2) (a) When any of the days mentioned in the subclause (1)
of this clause falls on a Saturday or a Sunday the holidays
shall be observed on the next succeeding Monday and when
Boxing Day falls on a Sunday or a Monday the holiday shall
be observed on the next succeeding Tuesday.
In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.
(b) When any of the days observed as a holiday under this
clause falls on a day when a school employee (see Part IV—
Clause 39.—Classifications of this Agreement) is rostered off
duty and is a day that the employee would normally have
worked and he/she has not been required to work on that day,
he/she shall be paid as if the day was an ordinary working day,
or if he/she agrees, be allowed a day’s leave with pay in lieu of
the holiday at a time mutually acceptable to the employer and
the employee.
(3) An employee who, on a day observed as a holiday under
this clause is required to work during his/her ordinary hours
of work shall be paid for the time worked at the rate of 2.5
times their ordinary rate or, if he/she agrees, be paid for the
time worked at the rate of time and one-half and in addition be
allowed to take a day’s leave with pay on a day mutually
acceptable to the employer and the employee.
(4) The provisions of this clause shall not apply to casual
employees.
19.—CASUAL EMPLOYEES
(1) A casual employee shall be engaged on an hourly contract
of service with a minium payment of—
(a) 2 hours; or
(b) 4 hours for school employees; or
(c) 1 day for an employee as defined in Clause 45.—
Classifications of this Agreement.
(2) A casual employee shall be paid 20 per cent in addition
to the rates prescribed for the work performed.
(3) A casual employee shall be paid for all work performed
on any of the days prescribed in subclause (1) of Clause 18.—
Public Holidays of this Agreement at the rate of double time
and one-half.
(4) A casual employee is defined as an employee who is not
employed on a regular basis and who is engaged by the
employer for a period not exceeding four weeks in duration.
20.—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week or weeks per year than are prescribed in the applicable
clauses of this Agreement, and such employees shall be
remunerated at a weekly rate pro-rata to the rate prescribed
for the classification of work on which they are engaged in the
proportion which their hours of work bear to the Hours clause
of this Agreement, for their classification and level of work.
(2) When an employee is employed under the provisions of
this clause, he/she shall receive payment for annual/vacation
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leave, and sick leave on a pro-rata basis in the same proportion
as the number of hours regularly worked each week bears to a
full-time employee of the same classification.

Town

21.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate of
salary than his/her ordinary classification, shall be paid the
higher salary for the time so engaged provided that engagement
is for no less than 5 consecutive working days/shifts.
Where an employee has worked two periods of 5 consecutive
days/shifts or more in one year on duties carrying a higher rate
of salary, then any subsequent higher duties in that year shall
be paid for at the higher salary rate.

Beagle Bay
Billiluna
Broome
Carnarvon
Derby
Esperance
Gibb River
Kalgoorlie
Karratha
Kununurra
Lake Gregory
Lombadina
Port Hedland
Red Hill
Ringer Soak
Southern Cross
Tardun
Turkey Creek
Wyndham

22.—REST PAUSES AND MEAL BREAKS
(1) All employees shall be allowed a tea break of 10 minutes
daily between the second and third hour from starting time
each day. Such tea break shall be counted as time worked:
provided that such employees responsible for supervising
children continue such supervision during the said tea break.
(2) All employees shall be allowed a meal break of not less
than 30 minutes nor more than one hour between the hours of
12.00 noon and 2.00pm. Such time shall not count as time
worked.
(3) For employees classified in Part VI of this Agreement
who are rostered on duty during meal times shall be entitled to
a meal and shall be allowed sufficient time to have such meal.
23.—TRAVELLING AND MOTOR VEHICLE
ALLOWANCES
(1) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided for
in the schedules set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangement as to motor vehicle allowance
not less favourable to the employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June the next
following year.
Rates of Hire for use of Employee’s own Vehicle on
Employer’s Business
Schedule 1—Motor Vehicle Allowance
Engine Displacement
(in Cubic Centimetres)
Over
1600cc1600cc
2600cc
2600cc
& Under
57.3
50.4
43.9
58.8
51.7
45.1

Rate per kilometre
Area & Details
Metropolitan Area
South West Land Division
North of 23.5° South
Latitude
65.1
58.0
50.4
Rest of the State
60.5
53.3
46.3
Motor vehicles with rotary engines are to be included in the 1600—2600cc
category.

Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official
Business
All Areas of State

Rate
Cents per Kilometre
17.8

24.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the
wages prescribed in this Agreement an employee shall be paid
the following weekly allowances when employed in the towns
described hereunder. Provided that where the wages are prescribed as fortnightly rates of pay, these allowances shall be
shown as fortnightly allowances. These rates are subject to
change from time to time in accordance with the Western Australian Catholic Schools (Enterprise Bargaining) Agreement
No. 1 of 1996.
Town
Married Persons Single Persons
allowance
allowance
$ per week
$ per week
Balgo Hills
144.10
72.05
Boulder
13.00
6.50

Married Persons
allowance
$ per week
130.20
144.10
94.00
40.40
98.00
24.80
143.30
13.00
97.00
123.00
144.10
130.20
90.60
115.80
144.10
23.80
17.40
130.20
120.00

417
Single Persons
allowance
$ per week
65.10
72.05
47.00
20.20
49.00
12.40
71.65
6.50
48.50
61.50
72.05
65.10
45.30
57.90
72.05
11.90
8.70
65.10
60.00

(2) Except as provided in subclause (3) of this clause, an
employee who has a dependant shall be paid double the
allowance prescribed in subclause (1) of this clause.
(3) Where an employee
(a) is provided with board and lodging by his/her employer,
free of charge; or
(b) is provided with an allowance in lieu of board and lodging
such employee shall be paid 66 and two-third per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.
(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.
(7) (a) For the purpose of this clause “dependent” shall take
on the definition as described by the Australian Taxation Office
for such purposes.
(b) The income used as a dependency test shall be adjusted
on 30 June each year in accordance with variations to the
taxable limit for earnings for the dependent spouse rebate.
(8) Subject to the making of a General Order pursuant to
section 50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day of July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.
25.—SUPERANNUATION
(1) Employer Contributions
(a) An employer shall contribute to superannuation for each
employee in accordance with federal legislation to one of the
following approved superannuation funds—
(i) CONCEPT ONE—superannuation plan which was
established and is governed by a trust deed and rules
dated 23 September 1986, as amended; and
(ii) an exempted fund allowed by subclause (3) of this
clause.
(b) Employer contributions shall be paid at least monthly
for each week of service that the eligible employee completes
with the employer.
(c) “Ordinary Time Earnings” means the salary or other
remuneration periodically received by the employee in respect
to the time worked in ordinary hours and/or any other rate

418

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

paid for all purposes of this agreement to which the employee
is entitled for ordinary hours of work.
(2) Fund Membership
(a) “Eligible Employee” shall mean a full-time or part-time
employee who earns more than $450.00 per month.
(b) An employee shall not be eligible to join the fund until
he/she has completed one month’s satisfactory service. On
completion of this period the employee shall be entitled to the
appropriate employer contribution, from the date of the
employee’s commencement.
(3) Exemption
Exemptions from the requirements of this clause shall apply
to an employer who at the date of this Agreement—
(a) was contributing to a superannuation fund, in accordance with an order of an industrial tribunal; or
(b) was contributing to a superannuation fund in accordance with an order, award or an agreement of an
industrial tribunal, for a majority of employees and
makes payment for employees covered by this Agreement in accordance with that order, award or
agreement; or
(c) subject to notification to the Union, was contributing to a superannuation fund for employees covered
by this Agreement where such payments are not made
pursuant to an order of an industrial tribunal;
(d) was not contributing to a superannuation fund for
employees covered by this Agreement; and
(i) written notice of the proposed alternative superannuation fund is given to the Union; and
(ii) contributions and benefits of the proposed alternative superannuation fund are no less than
those provided by this clause; and
(iii) within one month of the notice prescribed in
subparagraph (d)(i) of this subclause being
given, the Union has not challenged the suitability of the proposed fund by notifying the
Western Australian Industrial Relations Commission of a dispute.
(4) The employer shall provide such facilities as is appropriate
to ensure that all employees are adequately informed of the
provisions of the superannuation funds available.
26.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly or monthly.
(2) Accompanying each payment of wages shall be a pay
advice slip to be retained by the employee. On this slip the
employer shall clearly detail the employee’s name, hourly rate,
overtime, penalties, allowances, gross wage, deductions broken
down to—
(a) taxation; and
(b) other
and the net wage.
(3) On termination of employment the employer shall pay
to the employee all moneys payable to that employee before
the employee leaves the premises or the same shall be
forwarded to the employee by post on the following day.
27.—TIME AND WAGES RECORD
(1) The employer shall keep or cause to be kept, a record or
records containing the following particulars—
(a) Name of each employee.
(b) The nature of their work.
(c) The hours worked each day and each week.
(d) The wages and overtime (if any) paid each week.
(e) The age of each junior employee.
Any system of automatic recording by machines shall be
deemed to comply with this provision to the extent of the
information recorded.
(2) The salary records shall be open for inspection by a duly
accredited official of the Union during the usual office hours
at the employer’s office and the official may be allowed to
take extracts therefrom.
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(3) The employer may refuse the representative access to
the records if—
(a) the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation; and
(b) the employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being notified of the requirement to inspect by the
representative.
(4) The power of inspection may only be exercised by a
representative of an organisation of employees authorised for
the purpose in accordance with the rules of the organisation.
(5) Before exercising a power of inspection, the
representative shall give reasonable notice of not less than 24
hours to an employer.
28.—RIGHT OF ACCESS, NOTICES AND INTERVIEWS
(1) Material approved by the Union will be displayed on a
notice board or a mutually agreed location, which is easily
accessible by employees.
(2) Every employee shall be provided with access to a copy
of this Agreement by the employer.
(3) The Secretary of the Union or authorised representative
will, on prior notification to the employer, have the right to
enter the employer’s premises during working hours, including
meal breaks for the purpose of distributing information and or
discussing with employees covered by this Agreement, the
legitimate business of the Union and or for the purposes of
investigating complaints concerning the application of this
Agreement, but shall in no way unduly interfere with the work
of the employees.
29.—DISPUTE SETTLING PROCEDURES
(1) The principles of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any questions, disputes or difficulties that may arise.
(2) The parties to the dispute shall take an early and active
part in discussion and negotiation aimed at preventing or
settling questions, disputes or difficulties in accordance with
the agreed procedures set out hereunder.
(3) The provisions of this clause shall not preclude an
employee from discussing any grievance with a Union
representative or a representative of their choice as he/she
deems fit. Neither shall the provisions of this clause pre-empt,
limit or delay the right of the Union to enter into direct
negotiations with the employer to resolve matters in dispute
or to address matters of mutual concern.
(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor shall confer,
identify the facts and where possible, resolve the issue.
(b) If not resolved, the employee and the employer shall
confer and, where possible, resolve the issues.
(c) If not resolved, the parties to the dispute may confer with
the parties to this Agreement on this matter, and where possible,
resolve the issue.
(d) If the matter is still not settled, it may be referred to the
Western Australian Industrial Relations Commission for
conciliation/arbitration.
(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above
procedure is being followed, no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with this procedure.
(6) It is acknowledged that if the dispute relates to an alleged
ambiguity or uncertainty in this Agreement any party may at
any time apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.
PART III
TEACHER’S AIDES’ / TEACHING ASSISTANTS
30.—HOURS
The ordinary hours of work shall be 32.5 per week to be
worked between Monday and Friday inclusive.
Provided that where the nature of the work requires the
ordinary hours of work to be longer than 32.5, the employer
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and Union may agree to the ordinary hours of work being up
to but not exceeding 38 per week.
31.—WAGES
(1) The rate of wage payable to employees engaged in the
classifications prescribed in Clause 32.—Classifications of this
Agreement after the 22nd day of May 1997 shall be—
Step
Hourly Rate
Annual Rate
$
7.2%
$
7.2%
Step 1
10.04
10.76
17,020.00 18,245.44
Step 2
10.23
10.97
17,342.00 18,590.51
Step 3
10.43
11.18
17,681.00 18,954.03
Step 4
10.67
11.43
18,088.00 19,390.34
Step 5
10.96
11.75
18,580.00 19,917.76
Step 6
11.33
12.15
19,207.00 20,589.90
Step 7
11.64
12.48
19,732.00 21,152.70
Step 8
11.71
12.55
19,851.00 21,280.27
Step 9
12.02
12.89
20,377.00 21,844.14
Step 10
12.32
13.21
20,885.00 22,388.72
Step 11
12.51
13.41
21,207.00 22,733.90
Step 12
12.65
13.56
21,445.00 22,989.04
Step 13
13.25
14.20
22,469.00 24,086.77
Step 14
13.86
14.86
23,493.00 25,184.50
Step 15
14.46
15.50
24,519.00 26,284.37
Progression through the wages scale shall be by annual
increment.
(2) A Teachers’ Aide left in charge of pupils for a full session
shall be paid at his/her ordinary rate plus 10 per cent for the
period for which they are left in charge, provided that, if the
period for which the employee is left in charge exceeds three
days, they shall be paid at the ordinary rate plus 20 per cent for
the whole period for which they are in charge, except where
provided for in the Catholic Education Office Aboriginal
Teaching Assistants Manual.
(3) (a) Child Care Workers
$ (per hour) 7.2%
First year of experience
11.82
12.67
Second year of experience
13.00
13.94
Third year of experience
13.63
14.61
Fourth year of experience
14.26
15.29
Fifth year of experience
14.90
15.97
(b) An employee left in charge of pupils for a full session or
more shall be paid no less than the rate applicable to a child
care worker in their fifth year of employment for the whole
period they are in charge, except where provided for in the
Catholic Education Office Aboriginal Teaching Assistants
Manual.
(4) An employee who has had previous experience relevant
to employment covered by this Agreement may have that
experience taken into account in determining the “year of
employment” at which an employee is appointed and paid.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
32.—CLASSIFICATIONS
Level One
Teachers’ Aides in Primary Schools, Pre-Primary Schools
or Pre-schools, Teaching Assistants, Home Economic Assistants, Physical Education Assistants.
Aboriginal Teaching Assistants.
Teachers’ Aides involved in a Special Education Programme
(a part-time programme for one or more students within a
mainstream school).
Enter Step 1
Exit Step
5
Level Two
Aboriginal Teaching Assistants in secondary schools.
Teachers’ Aides in Special Education Centres (a full-time
class, serving a region, within a mainstream school).
Enter Step 6
Exit Step
7
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Aboriginal Teaching Assistants in Primary schools who have
completed the Certificate of Educational Practice or equivalent accredited course.
Step 7
Level Three
Aboriginal Teaching Assistants in secondary schools who
have completed the Certificate of Educational Practice.
Employees who have completed an approved “Classroom
Assistant” course at a recognised training institution or equivalent as agreed between the Union and the employer.
Teachers’ Aides in Special Education Schools (schools with
limited enrolment to students with a particular disability).
Aboriginal Teaching Assistants on satisfactory completion
of Certificate III in Education (Aboriginal & Torres Strait Islander)
Enter Step 8
Exit Step
10
Level Four
Teachers’ Aides in Special Education Schools who have
completed an approved “Classroom Assistant” course at a recognised training institution.
Teaching Assistants who have completed Certificate IV in
Education (Aboriginal and Torres Strait Islander) or Certificate in Community Teaching as specified in the Aboriginal
Teaching Assistants Programme Manual.
Step 11
Employees who have completed the Child Care Certificate,
Diploma of Children Services (0-5 yrs), National Nursery
Examination Board Certificate or other equivalent qualifications as agreed between the Union and the employer.
Aboriginal Teaching Assistants on satisfactory completion
of the second year of Aboriginal Teachers’ Training Course.
Teaching Assistants who have completed the Diploma in
Education (Aboriginal and Torres Strait Islander) or the Associate Diploma in Community Teaching or one year of Bachelor
of Arts (Education) as specified in the Aboriginal Teaching
Assistants Manual.
Teachers’ Assistants who have completed the Advanced
Teacher Aide Certificate Special Needs.
Step 12
Level Five
Aboriginal Teaching Assistants who have completed a Diploma in Education (Aboriginal and Torres Strait Islander) or
the Associate Diploma in Education (Community Teaching)
and are working in specified schools as Community Teaching
Associates.
Enter Step 13
Exit Step
15
33.—VACATION LEAVE
(1) Except as hereinafter provided an employee shall be
allowed the holidays granted by the school in which he/she is
employed, including term and Christmas vacations, without
deduction of pay.
(2) Subject to the provisions of subclause (3) of this clause,
each employee shall be paid his/her ordinary wages for any
day on which he/she is relieved of the obligation to present
himself/herself for work.
(3) An employee who is employed to work less than the full
school year shall be entitled to payment at the ordinary rate of
pay for or in lieu of the term and Christmas vacation periods
related to that school year on the basis of one week’s pay for
each four weeks which the employee was employed to actually
work in the school.
PART IV
SCHOOL EMPLOYEES
34.—HOURS
(1) Subject to this Agreement, the ordinary working hours
for full-time employees shall be an average of 38 hours per
week, to be worked in not more than 40 hours in any week, or
eight in any day and shall be worked on any five days of the
week.
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(2) Subject to Clause 36.—Overtime of this Agreement, the
spread of shift in any one day shall not exceed 12 and a ½
hours.
(3) In addition to meal breaks, there may be one break of at
least two hours in each shift for kitchen and dining room
employees.
(4) As the means of working a 38 hour week, a full-time
employee who works 40 hours per week, shall be entitled to
payment including shift and weekend penalties for the
following days on which the employee shall not be required to
attend for work—
(a) Three agreed days during the first school term vacation in each year.
(b) Two agreed days during each of the other school term
vacations.
(c) Five agreed days during the Christmas vacation.
(5) In lieu of the provisions of subclause (4) of this clause
and notwithstanding other provisions of this Agreement and
by agreement between an employer and a majority of
employees covered by this Agreement at a workplace, as a
means of working a 38 hour week the following may apply—
(a) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 76 hours over nine days each
fortnight with the tenth day off on full pay; or
(b) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 152 hours over 19 days in each
four week period with one day off on full pay in conjunction with other day(s) off work; or
(c) by agreement with the Union, the hours of work may
be arranged so as to provide any other form of implementation of a 38 hour week.
(6) (a) A part-time employee shall be given payment for the
days referred to in subclauses (4) and (5) of this clause in the
proportion that the hours worked each week bear to 40. A parttime employee shall be granted the days referred to in
subclauses (4) and (5) of this clause in the proportion that the
number of days worked each week bears to five.
(b) By agreement in writing between the employer and the
employee, a part-time employee who works 30 hours per week
or less may be paid for all hours worked at the 38 hour week
rate in lieu of payment for the days prescribed in subclauses
(4) and (5) of this clause.
(7) Subject to the provisions of subclause (4) of this clause,
during the school vacation periods the employer shall be
relieved of the obligation to provide work and the employee
shall not be entitled to the payment of wages in respect of any
such period during which no work is performed other than
any period during which the employee is on annual leave or a
public holiday where the public holiday falls on a day on which
the employee would normally be employed to work. Provided
that the maximum period covered by this subclause shall be
four weeks (20 days) in any one year.
35.—ROSTERS
(1) A roster of the working hours shall be exhibited in the
office of each school/college and in such other place as it may
be conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day
and the breaks in shifts to be taken.
(3) (a) The roster in the office shall be open for inspection
by a duly accredited representative of the Union at such times
and place as the record book is so open for inspection.
(b) A duly accredited representative of the Union shall be
permitted to inspect the roster available to the employees not
more than once in any week during the times the record book
is so open for inspection.
(4) Such roster shall be drawn up in such manner as to show
the hours of each employee for one week in advance of the
date of the roster, and may only be altered on account of the
sickness or absence of an employee, or on account of any
contingency that the employer could not reasonably foresee,
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or due to private arrangement between the employees
themselves.
36.—OVERTIME
(1) All work done outside the daily spread of hours provided
in Clause 34.—Hours of this Agreement, or beyond eight hours
in any one day or beyond 40 hours in any one week shall be
deemed overtime.
(2) Overtime shall be paid for at the rate of time and onehalf for the first two hours and double time thereafter provided
that all overtime worked on Saturday and Sunday shall be paid
for at the rate of double time.
(3) All work performed by any employee on his/her rostered
days off or on days worked in excess of those provided in
Clause 34.—Hours of this Agreement, shall be paid for at the
rate of double time except where such day is a public holiday
when double time and one-half shall be paid.
(4) Any employee recalled to work after his/her normal hours
of duty shall be paid for a minimum of three hours at overtime
rates and for all reasonable expenses incurred in returning to
work.
37.—WEEKEND WORK
(1) All ordinary hours of work performed between midnight
on Friday and midnight on Sunday shall be paid for at the rate
of time and one-half.
(2) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employee concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(3) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(4) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
38.—WAGES
(1) The minimum weekly rates of wage payable from the
beginning of the first pay period commencing on or after the
22nd day of May 1997 shall be—
Minimum
Hourly Rate
$
Level 1
Cleaner
Level 2
Domestic employees
including—Kitchen
Attendant/Canteen
Assistant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
Level 4
Groundsperson
Level 5
First Cook Grade 1
or Cook working alone
Groundsperson /
Handyperson Grade 1
Sewing Supervisor
Level 6
Groundsperson /
Handyperson, Grade 2
First Cook, Grade 2

7.2%

Minimum
Annual Rate
$

7.2%

10.22

10.96

20,269.37

21,728.81

10.40

11.14

20,618.84

22,103.32

10.51

11.27

20,837.92

22,338.04

10.73

11.50

21,270.84

22,802.26

10.95

11.74

21,708.99

23,272.22

11.17

11.98

22,141.92

23,735.92

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Minimum
Hourly Rate
$

Level 7
Senior Groundsperson/
Handy person
Tradesperson Cook
Level 8
Head Groundsperson

7.2%

Minimum
Annual Rate
$

7.2%

11.61

12.45

23,012.99

24,670.11

13.81

14.80

27,363.13

29,333.21

(2) Junior Employees: Junior employees shall receive the
following percentages of the adult rate for the class of work
on which they are engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
(3) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employer concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(4) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
39.—CLASSIFICATIONS
Head Groundsperson: Shall mean a person in charge of
the grounds of a large school who would be responsible for
the supervision of all grounds staff. The person would have
qualifications and/or experience in horticulture, preparation
of turf wickets and lawn tennis courts, and could have the
responsibility for a full size swimming pool.
Senior Groundsperson/Handyperson: Shall mean a person
in charge of the grounds of a small school or section of a large
school and who has completed an apprenticeship in horticulture
or other relevant horticultural qualifications or who has
substantial relevant experience within the horticultural or
related industries to such an extent as would justify Grade 2
status. This person’s duties would also consist of maintenance
and minor repairs to external and internal fitments, equipment
or outdoor furniture. Would have at least one full-time
equivalent groundsperson under supervision. The senior
groundsperson/handyperson could have responsibility for the
maintenance of a swimming pool and lawn tennis courts, or
equivalent levels of responsibility.
Groundsperson/Handyperson (Grade 2): Shall mean a
person whose principal duties include tending a garden and
grounds. This person’s duties would also consist of
maintenance and minor repairs to external and internal fitments,
equipment or outdoor furniture. This person would work alone
in a small school.
Groundsperson/Handyperson (Grade 1): Shall mean a
person whose principal duties include tending a garden and
grounds or part of a garden and grounds. This person’s duties
would also consist of maintenance and minor repairs to external
and internal fitments, equipment or outdoor furniture. This
person would work under the supervision.
Groundsperson: Shall mean an employee whose principal
duties shall consist of tending a garden and grounds, working
under supervision or working in a small school under the
direction of the principal or bursar.
First Cook (Grade 2): Shall mean a person who is appointed
as the senior cook in a school, who holds formal qualifications
in cooking/catering or who has substantial relevant experience
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within the catering or related industries to such an extent as
would justify Grade 2 status. A person without qualification
would normally require a minimum of five years’ experience
to justify such status. This person could be required to supervise
other staff and assist with the ordering of catering supplies.
First Cook (Grade 1): Shall mean a person appointed as
First Cook or Cook Working Alone who does not have the
qualifications or equivalent experience required for
classification of First Cook (Grade 2).
Tradesperson Cook: Shall mean a First Cook, Grade 2 who
has completed an apprenticeship in cooking, baking or pastry
cooking.
40.—UNIFORMS
Where an employee is required by the employer to wear
special clothing, such clothing shall be provided and laundered
by the employer at his/her expense. Provided that alternative
arrangements in respect of the supply and laundering of clothing
may be made by agreement between an employer and the
Union.
41.—PROTECTIVE CLOTHING
(1) Where employees are required to work in water they
shall be supplied with rubber boots.
(2) Employees required to clean toilets, use acids, wash
dishes, handle detergents, acids, soaps or injurious substances
shall be provided with rubber gloves.
(3) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by the employer.
(4) Where suitable protective clothing is supplied by the
employer to an employee such clothing and footwear shall
remain the property of the employer.
PART V
ADMINISTRATIVE AND TECHNICAL OFFICERS
42.—HOURS
(1) The ordinary hours of duty for a full-time employee shall
be 37.5 hours per week Monday to Friday inclusive and the
hours of duty per day shall be fixed by agreement between the
employee and the employer. A full-time employee works a
minimum of 40 weeks per year.
(2) In the absence of any agreement reached in accordance
with subclause (1) of this clause, the following hours of duty
shall apply—
The ordinary hours of duty shall not exceed 37.5 hours
per week and shall be worked on Monday to Friday, between the hours of 8.00am and 5.00pm.
(3) The employee shall be allowed a meal break of not less
than thirty minutes, nor more than one hour, to be taken between
the hours of twelve noon and 2.00pm.
(4) All time worked at the direction of the employer before
the usual starting time or after the usual finishing time, or
beyond 7.5 hours in any one day, or outside the spread of hours
as prescribed under subclause (1) or (2) of this clause, shall be
deemed overtime and shall, at the discretion of the employee,
be paid for at the employee’s ordinary rate of pay or be given
paid time off in lieu equivalent to the time worked. The time
in lieu taken in accordance with this subclause shall be at such
time as is agreed between the employee and the employer.
(5) During the school vacation periods or any part thereof
during which an employee cannot be usefully employed, the
employer shall be relieved of the obligation to provide work
and the employee shall not be entitled to the payment of salary
in respect of any such period during which no work is
performed other than any period during which the employee
is on annual leave or a public holiday where the public holiday
falls on a day on which the employee would normally be
employed to work. Provided that the maximum period covered
by this subclause shall be eight weeks in any one year.
43.—ANNUAL LEAVE
(1) An employee who has completed 12 months’ continuous
service or who has been employed for a minimum of 40 weeks
in a calendar year shall be entitled to a minimum of 4 weeks’
paid annual leave.
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(2) All time for which the school is closed due to vacation
leave shall count for the purpose of determining an employee’s
right to payment under this clause.
(3) Leave may be taken at a time agreed to between the
employer and the employee.
(4) If after four weeks’ continuous service in any qualifying
period an employee lawfully leaves his/her employment or
his/her employment is terminated by the employer through no
fault of the employee, the employee shall be paid salary in
lieu of annual leave proportionate to their length of service
calculated to the nearest completed week of service.
(5) If an employee’s commencement is after 1 January, then,
by agreement between the employer and the employee, the
employee may be granted pro-rata annual leave to the end of
the calendar year. Subsequent years of employment can
commence on 1 January.
(6) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
shall be added to that period one day, being an ordinary working
day, for each such holiday observed as aforesaid.
44.—SALARIES
(1) (a) The minimum annual salary, according to
classification and experience, payable to an employee after
the 22nd day of May 1997 shall be—
Salary Level
Total Salary
$ Per Annum
7.2%
LEVEL 1
19,751
21,173.07
20,001
21,441.07
20,251
21,709.07
20,501
21,977.07
20,751
22,245.07
21,001
22,513.07
LEVEL 2
21,751
23,317.07
22,251
23,853.07
22,751
24,389.07
23,251
24,925.07
23,751
25,461.07
24,251
25,997.07
LEVEL 3
25,251
27,069.07
25,851
27,712.27
26,451
28,355.47
27,051
28,998.67
27,651
29,641.87
28,251
30,285.07
LEVEL 4
26,751
28,677.07
27,751
29,749.07
28,751
30,821.07
29,751
31,893.07
30,751
32,965.07
31,751
34,037.07
(b) On appointment an employee shall be placed at the appropriate salary level according to full-time experience and
the classifications as prescribed in Clause 45.—Classifications
of this Agreement.
(c) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved superannuation fund nominated in accordance with the provisions
of Clause 25.—Superannuation of this Agreement, and not
being an employer contribution to superannuation paid in accordance with either federal legislation or an employer’s
contributory superannuation fund.
(d) An employee appointed to a salary rate shall proceed by
annual increments to the maximum of that classification level.
(e) If during progression through the salary steps, and within
an appropriate time frame prior to the employee’s next annual
increment, the employer considers such increment to be inappropriate due to work performance and as such does not
recommend or authorise further progression, then the employer
shall state the reasons in writing to the employee concerned.
(i) Such reasons should indicate the areas where the
employer considers improvement is required.
(ii) If the improvement required is achieved, then the
employee shall then proceed to his/her appropriate
salary level.
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(f) An employee shall only progress from one level to another in accordance with the provisions as prescribed in Clause
45.—Classifications of this Agreement.
(g) The years of experience are indicated by the equivalent
number of steps from the entry level.
(h) For the purposes of determing weekly or fortnightly salary, the annual salaries as prescribed in subclause (1) of this
clause, shall be divided by 52.16 or 26.08 respectively.
(i) Where the conditions of employment of any employee
are subject to the provisions of subclause (5) of Clause 42.—
Hours of this Agreement, salary shall be averaged over the
period of a full year.
(2) Junior Classification
An employee under the age of 20 years shall receive the
following percentages of the rate appropriate to Level 1.
Under 17 years of age
60%
17 years of age
70%
18 years of age
80%
19 years of age
90%
45.—CLASSIFICATIONS
On commencement of employment, the employee shall be
placed in one of the following levels dependent upon
classification, qualification and experience—
(1) Level 1.
(a) An employee at this level requires no prior
experience or formal qualifications in the performance of the job and works under direct
supervision.
(b) Examples of positions which may appropriately be classified as Level 1—
General clerical assistant, switchboard
operator, word processing operator,
data entry operator, laboratory attendant, school secretary and any assistant
employed within the terms of Clause
4.—Scope of the Independent Schools
Administrative and Technical Officers
Award 1993.
(2) Level 2.
(a) An employee at this level performs duties under general supervision, may have acquired
some relevant qualifications and is competent
in the performance of tasks associated within
Level 1 positions.
(b) Examples of positions which may appropriately be classified as Level 2, in addition to
those prescribed for Level 1, are as follows—
Library assistant, laboratory assistant,
accounts clerk, word processing operator, data process operator, secretarial
duties, receptionist/switchboard operator and school secretary.
(3) Level 3.
(a) An employee at this level works as a competent skilled autonomous employee and has
knowledge, skills and demonstrated capacity
to undertake complex tasks. The employee is
likely to have TAFE/TERTIARY or equivalent qualifications.
(b) Examples of positions which may appropriately be classified as Level 3—
Technician employed in the audio
visual, computer, media, library or
laboratory departments and/or any
other technician employed in the
school, secretary, bookkeeper, computer system supervisor, senior clerk or
senior computer operator, accounts,
records and school secretary.
(4) Level 4.
(a) An employee at this level, through formal
qualification or job responsibility, is fully competent in the performance of the job function.
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An employee at this level would have a high
degree of autonomy, initiative and discretion
in the work program and would be responsible for the supervision of other administrative
and/or technical employees.
(b) Examples of positions which may appropriately be classified as Level 4—
Assistant bursar and/or registrar, senior finance employee, senior laboratory
technician, school and/or principal’s
secretary in a secondary school and
office manager with supervisory duties.
PART VI
(BOARDING HOUSE) SUPERVISORS
46.—HOURS
(1) Subject to this Agreement, the working days and hours
of duty shall be determined by written agreement between the
employer, the employee and the Union.
(2) In the event of no agreement being reached in regard to
hours of duty then the matter may be referred to the Western
Australian Industrial Relations Commission for determination.
47.—ROSTERS
(1) The hours of duty for each employee shall be set out in a
roster which shall contain the following details—
(a) the name of the employee/s;
(b) the starting and finishing times of each employee’s
shift, including any breaks which may be required
during such shift;
(c) the day/s on which each employee is off duty.
(2) Such rosters shall be drawn up and posted one week in
advance and may only be altered by agreement between the
employer and the employee concerned.
(3) Where agreement cannot be reached, pursuant to
subclause (2) of this clause, the employer may change the roster
provided that not less than twelve hours’ notice of such change
is given to any employee so affected.
48.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the holidays granted by the school in which they are
employed, including term and Christmas vacations, without
deductions of pay. An employee may be required for duty prior
to the beginning of each term and following the end of each
term for the purposes of preparing for the opening and/or
closure of the boarding house.
(2) If after four weeks’ continuous service in any calendar
year an employee lawfully terminates employment or such
employment is terminated by the employer through no fault of
the employee, the employee shall be paid salary in lieu of
vacation leave proportionate to the length of service. Provided
that an employee who was actually engaged for all school terms
in that calendar year shall be entitled to be paid for the whole
of the vacation period of that year.
(3) Where an employee has been paid for leave which at the
time of termination has not been fully accrued, the employer
may deduct from any monies owed, that portion to which the
employee is not entitled. Where the employment of an
employee is terminated by the employer prior to the attainment
of the accrued vacation leave, then the provisions of this
subclause shall not apply.
(4) At any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick leave or leave provided for in the terms of this
Agreement, shall not count for the purpose of determining the
rights to vacation leave.
49.—SALARIES
(1) The minimum annual salary payable to employees after
the 22nd day of May 1997 shall be as follows—
(a) Supervisor—
Salary Level

Total Salary
$ Per Annum

1st year of experience
2nd year of experience

19,957
20,726

7.2%

21,393.90
22,218.27
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Salary Level

Total Salary
$ Per Annum

3rd year of experience
4th year of experience
5th year of experience
6th year of experience

21,751
22,776
23,801
24,826

23,317.07
24,415.87
25,514.67
26,613.47

(b) Senior Supervisor—
1st year of experience
Thereafter

26,364
27,901

28,262.20
29,909.87

7.2%

(c) Houseparent—
Notwithstanding the provision of paragraph (a)
of this subclause, the maximum salary level
for this classification shall be that determined
as the fifth year of experience.
(2) On appointment as a supervisor at a boarding school, the
employer shall, on production of satisfactory evidence by the
employee of previous full-time equivalent experience in a
similar school position, place that employee on a salary point
commensurate with such previous experience.
(3) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
50.—CLASSIFICATIONS
(1) “Houseparent”—shall mean any supervisor who works
under the direct supervision of a resident teacher or supervisor,
is non-resident at the school and who is required for duty either
prior to and/or during and/or immediately following each
school day Monday to Friday.
(2) “Part-Time Supervisor”—shall mean an employee who
works less hours than those usually worked by a full-time
supervisor at that boarding house.
(3) “Relief Supervisor”—shall mean an employee employed
as per the boarding house roster for a period no exceeding
four weeks.
(4) “Senior Supervisor”—shall mean any employee who is
responsible for the overall supervision of the boarding house.
(5) “Shift”—shall mean the defined hours of duty (including
broken periods) allocated to an employee in accordance with
the work roster, for any 24 hour period.
(6) “Supervisor”—shall mean an employee who is employed
to supervise in accordance with Clause 5.—Scope of this
Agreement.
51.—LODGING CONDITIONS
(1) Lodging facilities are to be provided free of charge for
any employee required to sleep over in a boarding house.
(2) Any employee who is required to sleep over in a boarding
house shall have access to kitchen and laundry facilities and
shall be provided with adequate privacy and security for
personal property including any private motor vehicle utilised
by the employee.
52.—GENERAL CONDITIONS
The employer shall make provision for the following—
(1) A boarding house supervisor is to be on duty at all
times that boarders require supervision except where
such supervision is conducted by a teacher or in sick
bay where the supervision is carried out by the school
nurse.
(2) Access by employees to telephone facilities for emergency use.
PART VII
NURSES
53.—TIME OFF DUTY
All employees shall be entitled to forty-eight hours off duty
each week, such hours shall be consecutive unless the employee
and employer agree otherwise.
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54.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the leave granted by the school in which he/she is
employed without deduction of pay: Provided that such leave
shall be not less than six weeks during Christmas vacation nor
ten days during each of the term vacations.
(2) If after one month’s continuous service in any qualifying
twelve monthly period an employee terminates his/her
employment or his/her employment is terminated by the
employer through no fault of the employee, the employee shall
be paid for such proportion of vacation leave as the number of
completed months of his/her service in that qualifying period
bears to the full qualifying period of twelve months.
(3) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick
leave or time spent on school holidays or vacation leave as
prescribed by this clause shall not count for the purpose of
determing his/her rights to paid leave.
(4) An employee who is justifiably dismissed for misconduct
shall not be entitled to the benefits of the provisions of this
clause.
(5) No employee shall, during any period when he/she is on
leave engage in any employment for hire or reward in
substitution for the employment from which he/she is on leave,
and if an employee breaches this provision he/she shall
thereupon forfeit his/her right of leave upon which he/she has
entered, and the employer shall be entitled to withhold any
further payment in respect of the period and to reclaim
payments already made on account of such period of leave.
(6) This clause shall not apply to casual employees.
55.—WAGES
(1) The minimum rate of wages payable to employees
covered by this Agreement after the 22nd day of May 1997
shall be as follows—
HOURLY
RATE
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
7th Year
8th Year

12.83
13.45
14.07
14.69
15.31
15.93
16.55
17.17

7.2%
13.75
14.41
15.08
15.74
16.41
17.07
17.74
18.40

TOTAL
RATE
$ Per Week
487.60
511.10
534.70
558.30
581.90
605.50
629.00
652.60

7.2%
522.70
547.89
573.19
598.49
623.79
649.09
674.28
699.58

ANNUAL
RATE
$
27,264.03
28,577.94
29,897.59
31,217.23
32,536.88
33,856.53
35,170.44
36,490.09

(2) Progression through the abovementioned scale shall be
by annual increments.
(3) Where an employee is appointed to the position of Nurse,
previous relevant nursing experience in an independent school
or at a similar level, shall be taken into account in determining
the appropriate incremental level. Experience shall include time
spent in relevant post basic courses.
(4) Nurse shall mean one who is registered or entitled to be
registered as a general trained nurse in Western Australia under
the Nurses Act, 1968—1980.
(5) The onus of proof of previous experience shall rest with
the employee.
(6) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the nurse into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
56.—LAUNDRY AND UNIFORMS
(1) Where an employee is required by the employer to wear
a special uniform, sufficient uniforms shall be provided at the
employer’s expense. In lieu of providing uniforms, the
employer shall pay an allowance of $4.70 per week to the
employee.
(2) Uniforms shall be a laundered free of cost to employees.
Where the uniforms of an employee cannot be laundered by
the school an allowance of $1.50 per week shall be paid to the
employee.
(3) For the purpose of this paragraph a uniform shall be
deemed to be “required” unless the employer advises the
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employee that the wearing of uniforms is not a condition of
employment.
57.—BOARD AND LODGING
(1) The charge for full board and lodging provided to an
employee by the employer shall be $9.00 per night.
(2) Where the employer provides meals only to an employee
the following charges shall apply—
$
Lunch and dinner
3.50
Breakfast
2.00
(3) An accredited representative of The Australian Nursing
Federation, Industrial Union of Workers, Perth, shall be entitled
to inspect such food and accommodation at reasonable times.
(4) An employee shall not be charged for board and lodging
when absent from the school for more than one day on annual
leave, sick leave, long service or leave without pay.
(5) By agreement with the employee the amounts prescribed
in subclauses (1) and (2) of this clause may be deducted from
the salary of the employee.
(6) Future increases in board and lodging charges shall be
adjusted in accordance with increases awarded under the
current principles of wage fixation.
APPENDIX A
PARTIES BOUND
Employer Party
The Roman Catholic Bishop of Geraldton
PO Box 178
Geraldton WA 6530
Union Parties
Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch
61 Thomas Street
Subiaco WA 6008
The Australian Nursing Federation,
Industrial Union of Workers Perth
Level 2
322 Hay Street
Subiaco WA 6008
The Independent Schools Salaried
Officers’ Association of Western Australia,
Industrial Union of Workers
143 Edward Street
East Perth WA 6004
APPENDIX B
AWARDS
Independent Schools Administrative and Technical Officers
Award 1993, No. A 15 of 1991
Independent Schools (Boarding House) Supervisory Staff
Award, No. A 9 of 1990
Nurses’ (Independent Schools) Award, No. 21B of 1962
School Employees (Independent Day & Boarding Schools)
Award, 1980, No. R7 of 1979
Teachers’ Aides’ (Independent Schools) Award 1988, No.
A27 of 1987
ENDORSEMENTS
Signed for and on behalf of—
The Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of
Workers
The Australian Nursing Federation,
Industrial Union of Workers, Perth
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
The Roman Catholic Bishop of
Geraldton

T. Howe
H.G. Atrill

H. Creed
The Most Rev J. Bianchini
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TRUSTEES OF THE MARIST BROTHERS
SOUTHERN PROVINCE NON-TEACHING STAFF
ENTERPRISE BARGAINING AGREEMENT 1997.
No. AG 312 of 1997.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Trustees of the Marist Brothers Southern Province
and
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division, Western
Australian Branch and Others.
No. AG 312 of 1997.
Trustees of The Marist Brothers Southern Province NonTeaching Staff Enterprise Bargaining Agreement 1997.
17 December 1997.
Order.
HAVING heard Ms A.M. Britto on behalf of the applicant and
Ms D. MacTiernan on behalf of the Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous
Workers Division, Western Australian Branch, Mr A. Dzieciol
on behalf of the Australian Nursing Federation, Industrial
Union of Workers, Perth and Ms T.I. Howe on behalf of the
Independent Schools Salaried Officers Association of Western Australia, Industrial Union of Workers, and by consent,
the Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1997, hereby orders—
THAT The Trustees of The Marist Brothers Southern
Province Non-Teaching Staff Enterprise Bargaining
Agreement 1997 filed in the Commission on the 31st day
of October 1997 and as subsequently amended by the
parties be registered on and from the 5th day of December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
PART I
PARAMETERS
1.—TITLE
This Agreement shall be known as “The Trustees of The
Marist Brothers Southern Province Non-Teaching Staff Enterprise Bargaining Agreement 1997”.
2.—ARRANGEMENT
Part I Parameters
1. Title
2. Arrangement
3. Term
4. Parties To The Agreement
5. Scope
6. Definitions
7. Objectives
8. No Reduction
9. No Extra Claims
Part II General Conditions of Service
10. Contract of Service
11. Other Leave
12. Leave Without Pay
13. Sick Leave
14. Family Leave
15. Parental Leave
16. Long Service Leave
17. Annual Leave Loading
18. Public Holidays
19. Casual Employees
20. Part-Time Employees
21. Higher Duties
22. Rest Pauses and Meal Breaks
23. Travelling and Motor Vehicle Allowances
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24. Location Allowances
25. Superannuation
26. Payment of Wages
27. Time And Wages Record
28. Right of Access, Notices and Interviews
29. Dispute Settling Procedures
Part III Teacher’s Aides’ / Teaching Assistants
30. Hours
31. Wages
32. Classifications
33. Vacation Leave
Part IV School Employees
34. Hours
35. Rosters
36. Overtime
37. Weekend Work
38. Wages
39. Classifications
40. Uniforms
41. Protective Clothing
Part V Administrative and Technical Officers
42. Hours
43. Annual Leave
44. Salaries
45. Classifications
Part VI (Boarding House) Supervisors
46. Hours
47. Rosters
48. Vacation Leave
49. Salaries
50. Classifications
51. Lodging Conditions
52. General Conditions
Part VII Nurses
53. Time Off Duty
54. Vacation Leave
55. Wages
56. Laundry and Uniforms
57. Board and Lodging
Appendix A—Parties Bound
Appendix B—Awards
Endorsements
3.—TERM
(1) This Agreement shall—
(a) come into effect on the 5th December 1997;
(b) expire on the 31st day of December 1998.
(2) The parties have agreed to review the rates of pay by the
1st day of January 1998.
4.—PARTIES TO THE AGREEMENT
This Agreement is made between the employer set out in
Appendix A—Parties Bound and the registered organisations
of employees listed in Appendix A—Parties Bound.
5.—SCOPE
(1) This Agreement shall apply to those employees as defined in Clause 6.—Definitions of this Agreement employed
by the employer as prescribed in Appendix A—Parties Bound.
(2) Where there is any inconsistency between this Agreement and the relevant award, this Agreement will apply to the
extent of the inconsistency.
(3) Except as provided by this Agreement, the conditions of
employment of non-teaching staff employed in Catholic
Schools in Western Australia will be in accordance with the
following awards—
Independent Schools Administrative and Technical Officers Award 1993;
School Employees (Independent Day & Boarding
Schools) Award, 1980;
Teachers’ Aides’ (Independent Schools) Award 1988;
Independent Schools (Boarding House) Supervisory Staff
Award
Nurses’ (Independent Schools) Award.
(4) The number of employees covered by this Agreement is
56.
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6.—DEFINITIONS
This Enterprise Bargaining Agreement covers the following
classifications—
Teacher’s Aides’ / Teaching Assistants as defined in Part
III, Clause 32.—Classifications of this Agreement;
School Employees as defined in Part IV, Clause 39.—
Classifications of this Agreement;
Administrative and Technical Officers as defined in Part
V, Clause 45.—Classifications of this Agreement;
(Boarding House) Supervisors as defined in Part VI,
Clause 50.—Classifications of this Agreement;
Nurses as defined in Part VII, Clause 55.—Wages of this
Agreement.
7.—OBJECTIVES
(1) The objectives of this Agreement are—
(a) To consolidate and develop further, initiatives arising out of the enterprise bargaining process.
(b) To maintain a just working environment in which
education can be provided in harmony with the aims,
objectives and philosophy of Catholic Education.
(c) To provide some consistency regarding general conditions of employment that exist for the different
categories of non-teaching staff employed within
Catholic schools.
(2) In pursuit of these objectives the parties are committed
to further negotiations to simplify classification structures and
examining the possibility of a generic classification structure.
8.—NO REDUCTION
Nothing herein contained shall entitle an employer to reduce
the salary or conditions of any employee, except where
provided for by this Agreement.
9.—NO EXTRA CLAIMS
For the period of this Agreement there will be no further
salary or conditions increase except where consistent with the
State Wage Fixing Principles, or pursuant to Clause 3.—Term
of this Agreement.
PART II
GENERAL CONDITIONS OF SERVICE
10.—CONTRACT OF SERVICE
(1) (a) Each employee shall, upon engagement, be given a
letter of appointment wherein the general conditions of
employment are stated.
(b) This shall include statements of—
(i) the classification;
(ii) the salary step relevant to the appointment;
(iii) the number of hours per week;
(iv) the weeks per year the employee is engaged for;
(v) whether the position is temporary; and/or
(vi) any other matter specific to the contract.
(2) The letter of appointment shall not contain any provision
which is inconsistent with or contrary to any provision of this
Agreement and/or the Award.
(3) (a) Except in the case of a casual/relief employee, the
termination of service of any employee shall require a minimum
of 2 weeks’ notice by either party.
(b) Provided that the requirements of this subclause may be
waived in part or in whole by mutual agreement between the
employee and employer. Any request to waive such notice shall
not be unreasonably withheld by the employer, where it is
deemed that the employee has not been able to give the required
notice through no fault of their own.
(c) Subject to the provisions of this subclause, failure to give
the required notice shall make either party liable for the
payment to the other party of an amount equivalent to the period
of notice not given.
(d) The employer reserves the right to withhold or recover
an amount equivalent to the period of notice not given.
However, approval must be obtained from the Director of
Catholic Education before such action is proceeded with.
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(4) A temporary employee shall be employed in a part-time
or full-time capacity for a period greater than four weeks’
continuous service, and not more than a period of 12 months’
continuous service.
(5) Where the period of employment of a casual employee
exceeds five days the notice of termination of service shall be
one day. Where the employment is for five days or less the
engagement shall be considered to be a specific period and
notice shall not be required.
(6) A part-time employee shall have an entitlement to sick
leave, long service leave and annual leave on a pro-rata basis
in the proportion of which his/her hours and/or weeks worked
bear to the hours and/or weeks worked of a full-time employee.
(7) Upon termination a statement of service and a separate
reference when requested by the employee shall be provided
to the employee by the employer.
(8) Nothing within this clause detracts from the employer’s
right to dismiss summarily any employee for serious
misconduct, in which case salary and entitlements shall be
paid up to the time of dismissal only.
(9) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill,
competence and training consistent with the classification
structure of this Agreement, provided that such duties are not
designed to promote de-skilling.
11.—OTHER LEAVE
(1) Bereavement Leave
(a) An employee shall, on the death of a member of the
immediate family, be entitled to paid leave up to and including
the day of the funeral of such relation, for a period of up to
two days not exceeding the number of hours which would have
been worked by the employee in that time. Proof of such death
shall be furnished by the employee to the satisfaction of the
employer.
(b) Provided that payment in respect of bereavement leave
is to be made only where the employee otherwise would have
been on duty and shall not be granted in any case where the
employee concerned would have been off duty in accordance
with the roster, or on long service leave, vacation leave, or on
sick leave, or on workers’ compensation, or on authorised leave
without pay or on a public holiday.
(2) Examination Leave
An employee shall be granted sufficient time off with pay to
travel to and sit for the examinations of any approved course
of study.
12.—LEAVE WITHOUT PAY
(1) While an employee has the right to apply for leave without
pay the granting of such leave is at the discretion of the
employer.
(2) An employee applying for leave under this clause must
state the period of such leave and the reason for which the
leave is being sought.
(3) Leave without pay does not constitute a break in service
but shall not count in calculating the period of service for any
purpose of this Agreement unless where otherwise provided
for in this Agreement.
(4) If an employee is granted leave without pay the question
of the employee’s specific duties on return to work should be
considered before the granting of such leave and any
arrangements made documented. If no prior arrangement is
made, an employee, upon return to service shall be entitled to
a position commensurate with the position held immediately
prior to the commencement of such leave.
(5) The maximum period for which leave is granted under
this clause shall be one year.
13.—SICK LEAVE
(1) (a) An employee shall be entitled to payment for non
attendance on the ground of personal ill health or injury at the
rate of ten (10) days per year, from the beginning of each year.
For those employees who commence work at anytime
throughout the year a pro-rata entitlement will apply.
(b) The unused portion of the entitlement prescribed in
paragraph (a) of this subclause in any accruing year shall
accumulate and may be availed of in the next or any succeeding
year.

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(c) Where an employee’s employment is terminated prior to
the end of the school year, the calculation for pro-rata
entitlement of sick leave will be based on one sixth of a week
for each completed month of service with the employer. Where
an employee has utilised sick leave in excess of this entitlement
the employer may deduct the excess portion from the final
payment of wages to the employee.
(d) Where an employee’s employment is terminated by the
employer through no fault of the employee the provisions of
paragraph (c) of this subclause shall not apply.
(e) An employee shall upon request to their employer be
advised of their unused portion of sick leave. Where an
employee has utilised sick leave in excess of their entitlement,
they shall be advised of the provisions of paragraph (c) of this
subclause.
(2) This clause shall not apply where the employee is entitled
to compensation under the Workers’ Compensation and
Rehabilitation Act 1981.
(3) (a) Sick leave shall be granted provided the application
is supported by a certificate from a legally qualified and
registered medical practitioner stating the period during which
the employee is unfit for duty.
(b) The employer shall not be entitled to a medical certificate
for absences of less than three consecutive working days unless
the total of such absences exceeds five days in any one accruing
year.
(4) No payment shall be made for any absence due to the
employee’s wilful misconduct.
14.—FAMILY LEAVE
(1) Use of sick leave
(a) An employee with responsibilities in relation to either
members of their immediate family or members of their
household who need their care and support shall be entitled to
use, in accordance with this subclause, any sick leave
entitlement for absences to provide care and support for such
persons when they are ill. Such leave shall not exceed five (5)
days in any calendar year and is not cumulative.
(b) The employee shall, if required, establish by production
of a medical certificate or statutory declaration, the illness of
the person concerned.
(c) The entitlement to use sick leave is subject to—
(i) the employee being responsible for the care of the
person concerned; and
(ii) the person concerned being either—
(aa) a member of the employee’s immediate family; or
(bb) a member of the employee’s household.
(iii) the term “immediate family” includes—
(aa) a spouse (including a former spouse), of the
employee; and
(bb) a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
(iv) The employee shall, wherever practicable, give the
employer notice prior to the absence of the intention
to take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the employer by telephone of such absence at
the first opportunity on the day of absence.
(2) Use of unpaid leave
An employee may elect, with the consent of the employer,
to take unpaid leave for the purpose of providing care to a
family member who is ill.
15.—PARENTAL LEAVE
Subject to the terms of this clause employees are entitled to
maternity, paternity and adoption leave and to work part-time
in connection with the birth or adoption of a child.
(1) Maternity Leave
(a) Nature of leave
Maternity leave is unpaid leave.
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(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (2) of this clause
whether prescribed in an award or otherwise.
(iii) Child means a child of the employee under
the age of one year.
(iv) Spouse includes a former spouse.
(v) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for maternity leave
(i) An employee who becomes pregnant, upon
production to her employer of the certificate
required by subclauses (1)(d) and (1)(i) of this
clause, shall be entitled to a period of up to
fifty two (52) weeks’ maternity leave provided
that such leave shall not extend beyond the
child’s first birthday. This entitlement shall be
reduced by any period of paternity leave taken
by the employee’s spouse in relation to the
same child and apart from paternity leave of
up to one week at the time of confinement shall
not be taken concurrently with paternity leave.
(ii) Subject to subclauses (1)(d) and (1)(i) of this
clause the period of maternity leave shall be
unbroken and shall, immediately following
confinement, include a period of six weeks’
compulsory leave.
(iii) The employee must have had at least twelve
(12) months’ continuous service within Catholic Education immediately preceding the date
upon such leave.
(d) Certification
At the time specified in subclause (1)(c) of this clause
the employee must produce to her employer—
(i) a certificate from a registered medical practitioner stating that she is pregnant and the
expected date of confinement;
(ii) an agreement shall exist where for the period
of maternity leave she will not engage in any
act inconsistent with her contract of employment.
(e) Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to the presumed date of confinement,
produce to her employer the certificate referred
to in subclause (1)(d)(i) of this clause.
(ii) An employee shall give not less than four (4)
weeks’ notice in writing to her employer of
the date upon which she proposes to commence
maternity leave stating the period of leave to
be taken.
(iii) An employer by not less than fourteen (14)
days’ notice in writing to the employee may
require her to commence maternity leave at
any time within the six (6) weeks immediately
prior to her presumed date of confinement. The
employee may work within this period provided they produce a certificate from a
registered medical practitioner stating that they
are fit to do so.
(iv) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (1)(e)(ii) of this clause if such failure is occasioned by the confinement occurring
earlier than the presumed date.
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(f) Transfer to a safe job
(i) Where in the opinion of a duly registered medical practitioner, illness or risks arising out of
the pregnancy or hazards connected with the
work assigned to the employee make it inadvisable for the employee to continue at her
present work, the employee shall, if the employer deems it practicable, be transferred to
a safe job at the rate and on the conditions attaching to that job until the commencement of
maternity leave.
(ii) If the transfer to a safe job is not practicable,
the employee may, or the employer may require the employee to, take leave for such
period as is certified necessary by a registered
medical practitioner. Such leave shall be
treated as maternity leave for the purposes of
subclauses (1)(j), (1)(k), (1)(l) and (1)(m) of
this clause.
(g) Variation of Period of Maternity Leave
(i) The period of maternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened.
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of maternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
(h) Cancellation of Maternity Leave
(i) Maternity leave, applied for but not commenced, shall be cancelled when the pregnancy
of an employee terminates other than by the
birth of a living child.
(ii) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of
the employee to resume work at a time nominated by the employer which shall not exceed
four weeks from the date of notice in writing
by the employee to the employer that she desires to resume work.
(i) Special Maternity Leave and Sick Leave
(i) Where the pregnancy of a employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child then—
(aa) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
(bb) for illness other than the normal consequences of confinement she shall be
entitled, either in lieu of or in addition
to special maternity leave, to such paid
sick leave as to which she is then entitled and which a registered medical
practitioner certifies as necessary before her return to work.
(ii) Where an employee not then on maternity
leave suffers illness related to her pregnancy,
she may take such paid sick leave as to which
she is then entitled and such further unpaid
leave (to be known as special maternity leave)
as a registered medical practitioner certifies
as necessary before her return to work, provided that the aggregate of paid sick leave,
special maternity leave and maternity leave
shall not exceed the period to which the employee is entitled under subclause (1)(c) of this
clause.
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(iii) For the purposes of subclauses (l)(j), (l)(k) and
(l) (l) of this clause, maternity leave shall include special maternity leave.
(iv) An employee returning to work after the completion of a period of leave taken pursuant to
this subclause shall be entitled to the position
which she held immediately before proceeding on such leave, or in the case of an employee
who was transferred to a safe job pursuant to
subclause (l)(f) of this clause, to the position
she held immediately before such transfer.
Where such position no longer exists but there
are other positions available, for which the
employee is qualified and the duties of which
she is capable of performing, she shall be entitled to a position as nearly comparable in
status and salary or wage to that of her former
position.
Maternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (1)(c) of this clause
an employee may, in lieu of or in conjunction
with maternity leave, take any annual leave or
long service leave or any part to which she is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during her absence on maternity leave.
Effect of Maternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on maternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on maternity leave may terminate her employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of an employer
in relation to termination of employment are
not hereby affected.
Return to Work After Maternity Leave
(i) An employee shall confirm her intention of
returning to her work by notice in writing to
the employer given not less than four weeks
prior to the expiration of her period of maternity leave.
(ii) An employee, upon returning to work after
maternity leave or the expiration of the notice
required by subclause (l)(m)(i) of this clause,
shall be entitled to the position which she held
immediately before proceeding on maternity
leave or, in the case of an employee who was
transferred to a safe job pursuant to subclause
(l)(f) of this clause to the position which she
held immediately before such transfer.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, she shall be entitled to a position
as nearly comparable in status and salary or
wage to that of her former position.
Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on maternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
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and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(2) Paternity Leave
(a) Nature of Leave
Paternity leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include an employee engaged upon
casual or seasonal work.
(ii) Paternity leave means leave of the type provided for in subclause (1) of Clause
15.—Parental Leave of this Agreement (and
includes special paternity leave) whether prescribed in an award or otherwise.
(iii) Child means a child of the employee or the
employee’s spouse under the age of one year.
(iv) Spouse includes a former spouse.
(v) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for paternity leave
A male employee, upon production to his employer
of the certificate required by subclause (2)(d) of this
clause shall be entitled to one or two periods of paternity leave, the total of which shall not exceed 52
weeks, in the following circumstances—
(i) an unbroken period of up to one week at the
time of confinement of his spouse;
(ii) a further unbroken period of up to 51 weeks in
order to be the primary care-giver of a child
provided that such leave shall not extend beyond the child’s first birthday. This entitlement
shall be reduced by any period of maternity
leave taken by the employee’s spouse in relation to the same child and shall not be taken
concurrently with that maternity leave;
(iii) The employee must have had at least 12
months’ continuous service within Catholic
Education immediately preceding the date
which he proceeds upon either period of leave.
(d) Certification
At the time specified in subclause (2)(c) of this clause
the employee must produce to his employer—
(i) a certificate from a registered medical practitioner which names his spouse, states that she
is pregnant and the expected date of confinement or states the date on which the birth took
place;
(ii) in relation to any period to be taken under
subclause (2)(c)(ii) of this clause an agreement
shall exist stating—
(aa) he will take that period of paternity
leave to become the primary care-giver
of a child;
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(bb) particulars of any period of maternity
leave sought or taken by his spouse;
and
(cc) that for the period of paternity leave he
will not engage in any act inconsistent
with his contract of employment.
Notice requirements
(i) An employee shall, not less than ten (10) weeks
prior to each proposed period of leave, give
the employer notice in writing stating the dates
on which he proposed to start and finish the
period or periods of leave.
(ii) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause (2)(e)(i) of this clause if such failure is due to—
(aa) the birth occurring earlier than the expected date; or
(bb) the death of the mother of the child; or
(cc) other compelling circumstances.
(iii) The employee shall immediately notify his
employer of any change in the information
provided pursuant to subclause (2)(d) of this
clause.
Variation of Period of Paternity Leave
(i) The period of paternity leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) The period may be further lengthened by
agreement between the employer and the employee, in accordance with the provisions
outlined in Clause 12.—Leave Without Pay
of this Agreement.
(iii) The period of paternity leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Paternity Leave
Paternity leave, applied for under subclause
(2)(c)(ii)(aa) of this clause but not commenced, shall
be cancelled when the pregnancy of the employee’s
spouse terminates other than by the birth of a living
child.
Paternity Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (2)(c) of this clause
an employee may, in lieu of or in conjunction
with paternity leave, take any annual leave or
long service leave or any part to which he is
entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during his absence on paternity leave.
Effect of Paternity Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on paternity leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on paternity leave may terminate his employment at any time during the
period of leave by notice given in accordance
with this Agreement.
(ii) An employer shall not terminate the employment of an employee on the ground of his
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absence on paternity leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
(k) Return to Work after Paternity Leave
(i) An employee shall confirm his intention of
returning to his work by notice in writing to
the employer given not less than four weeks
prior to the expiration of the period of paternity leave provided by subclause (2)(c)(ii) of
this clause.
(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by subclause (2)(c)(i) of this clause,
shall be entitled to the position which he held
immediately before proceeding on paternity
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, he shall be entitled to a position
as nearly comparable in status and salary or
wage to that of his former position.
(l) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on paternity leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
(3) Adoption Leave
(a) Nature of Leave
Adoption leave is unpaid leave.
(b) Definitions
For the purposes of this clause—
(i) Employee includes a part-time employee but
does not include any employee engaged upon
casual or seasonal work.
(ii) Child means a person under the age of five
years who is placed with the employee for the
purpose of adoption, other than a child or stepchild of the employee or of the spouse of the
employee of a child who has previously lived
continuously with the employee for a period
of six months.
(iii) Relative Adoption occurs where a child, as
defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of the whole
blood or half blood or by marriage).
(iv) Primary care-giver means a person who assumes the principal role of providing care and
attention to a child.
(v) Spouse includes a former spouse.
(vi) Continuous service means service under an
unbroken contract(s) of employment and includes—
(aa) any period of leave taken in accordance
with this clause;
(bb) any period of leave or absence authorised by the employer or by the award.
(c) Eligibility for adoption leave—
An employee, upon production to the employer of
the documentation required by subclause (3)(d) of
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this clause, shall be entitled to one or two periods of
adoption leave, the total of which shall not exceed
52 weeks, in the following circumstances—
(i) an unbroken period of up to three weeks at the
time of placement of the child;
(ii) a further unbroken period of up to 52 weeks
from the time of the placement in order to be
the primary care-giver of a child. This leave
shall not extend beyond one year after the
placement of the child and shall not be taken
concurrently with adoption leave taken by the
employee’s spouse in relation to the same
child. The entitlement of up to 52 weeks shall
be reduced by—
(aa) any period of leave taken pursuant to
subclause (3)(c)(i) of this clause; and
(bb) the aggregate of any periods of adoption leave taken or to be taken by the
employee’s spouse.
(ii) the employee must have had at least 12 months’
continuous service within Catholic Education
immediately preceding the date which he or
she proceeds on such leave in either case.
(d) Certification
(i) Before taking adoption leave the employee
must produce to the employer—
(aa) A statement from the adoption agency
or other appropriate body of the presumed date of placement of the child
with the employee for the adoption
purposes; or
(bb) A statement from the appropriate government authority confirming that the
employee is to have custody of the child
pending an application for an adoption
order.
(ii) In relation to any period to be taken under
subclause (3)(c)(ii) of this clause, an agreement shall exist stating—
(aa) the employee is seeking adoption leave
to become the primary care-giver of the
child;
(bb) particulars of any period of adoption
leave sought or taken by the employee’s spouse; and
(cc) that for the period of adoption leave the
employee will not engage in any act
inconsistent with his/her contract of
employment.
(e) Notice requirements
(i) Upon receiving notice of approval for adoption purposes, an employee shall notify the
employer of such approval and within 2
months of such approval shall further notify
the employer of the period or periods of adoption leave the employee proposes to take. In
the case of relative adoption the employee shall
notify as aforesaid upon deciding to take the
child into custody pending an application for
adoption.
(ii) An employee shall not be entitled to adoption
leave unless the employee has not less than 12
months continuous service with the employer
immediately preceding the date upon which
he/she proceeds upon such leave.
(iii) An employee shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but no later than
14 days before such placement give notice in
writing to the employer of such date, and of
the date of the commencement of any period
to be taken under subclause (3)(c)(i) of this
clause.
(iv) An employee shall, ten weeks before the proposed date of commencing any leave to be
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taken under subclause (3)(c)(ii) of this clause
give notice in writing to the employer of the
date of commencing leave and the period of
leave to be taken.
(v) An employee shall not be in breach of this
clause, as a consequence of failure to give the
stipulated period of notice in accordance with
subclauses (3)(e)(iii) and (3)(e)(iv) of this
clause if such failure is occasioned by the requirement of an adoption agency to accept
earlier or later placement of a child, the death
of the spouse or other compelling circumstances.
Variation of Period of Adoption Leave
(i) the period of adoption leave may be lengthened once only by the employee giving not
less than fourteen (14) days’ notice in writing
stating the period by which the leave is to be
lengthened;
(ii) the period may be further lengthened by agreement between the employer and the employee,
in accordance with the provisions outlined in
Clause 12.—Leave Without Pay of this Agreement;
(iii) the period of adoption leave may, with the
consent of the employer, be shortened by the
employee giving not less than 14 days’ notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of Adoption Leave
(i) Adoption leave, applied for but not commenced, shall be cancelled should the
placement of the child not proceed.
(ii) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the employer forthwith and
the employer shall nominate a time not exceeding four weeks from receipt of notification for
the employee’s resumption of work.
Special Leave
The employer shall grant to any employee who is
seeking to adopt a child, such unpaid leave not exceeding two days, as is required by the employee to
attend any compulsory interviews or examinations
as are necessary as part of the adoption procedure.
Where paid leave is available to the employee the
employer may require the employee to take such
leave in lieu of special leave.
Adoption Leave and Other Leave Entitlements
(i) Provided the aggregate of any leave, including leave taken under this clause, does not
exceed the period to which the employee is
entitled under subclause (3)(c) of this clause,
an employee may, in lieu of or in conjunction
with adoption leave, take any annual leave or
long service leave or any part to which he or
she is entitled.
(ii) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave), shall not be available to an employee
during the employee’s absence on adoption
leave.
Effect of Adoption Leave on Employment
Subject to this clause, notwithstanding any award,
or other provision to the contrary, absence on adoption leave shall not break the continuity of service of
an employee but shall not be taken into account in
calculating the period of service for any purpose of
any relevant award or agreement.
Termination of Employment
(i) An employee on adoption leave may terminate the employment at any time during the
period of leave by notice given in accordance
with this Agreement.
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(ii) An employer shall not terminate the employment of an employee on the ground of the
employee’s application to adopt a child or absence on adoption leave, but otherwise the
rights of an employer in relation to termination of employment are not hereby affected.
(l) Return to Work After Adoption Leave
(i) An employee shall confirm the intention of
returning to work by notice in writing to the
employer given not less than four weeks prior
to the expiration of the period of adoption leave
provided by subclause (3)(c) of this clause.
(ii) An employee, upon returning to work after
adoption leave shall be entitled to the position
held immediately before proceeding on such
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, the employee shall be entitled to
a position as nearly comparable in status and
salary or wage to that of the employee’s former
position.
(m) Replacement Employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on adoption leave.
(ii) Before an employer engages a replacement
employee, the employer shall inform that person of the temporary nature of the employment
and of the rights of the employee who is being
replaced.
(iii) Before an employer engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising his/her rights under this clause, the
employer shall inform that person of the temporary nature of the promotion or transfer and
of the rights of the employee who is being replaced.
(iv) Provided that nothing in this subclause shall
be construed as requiring an employer to engage a replacement employee.
16.—LONG SERVICE LEAVE
(1) Subject to subclause (3) of this clause, an employee who
has completed ten years’ continuous service with the employer
shall be entitled to ten weeks’ long service leave. For each
subsequent period of ten years’ service an employee shall be
entitled to an additional ten weeks’ long service leave.
(2) In calculating an employee’s entitlement under this clause,
continuous service with the employer prior to the 1st day of
January 1997 shall be taken into account in the following
manner—
(a) In the case of an employee who has already accrued
an entitlement to long service leave with the employer
prior to the 1st day of January, 1997, the employee
shall continue to accrue subsequent entitlements to
long service leave in accordance with the provisions
of subclause (1) of this clause.
(b) In the case of an employee who, at the 1st day of
January 1997, had not accrued an entitlement to long
service leave, the employee’s entitlement shall be
calculated on the following basis—
For any period of continuous employment prior to
the 1st day of January 1997, an amount calculated
on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service, in accordance with the relevant award.
(c) In the case of an employee covered by the Independent Schools Administrative and Technical Officers
Award 1993 who, at the 1st day of January 1993,
had not accrued an entitlement to long service leave,
the employee’s entitlement shall be calculated on the
following basis—
For any period of continuous employment prior to
the 1st day of January 1993, an amount calculated
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on the basis of 13 weeks’ long service leave on full
pay for each 15 years of continuous service.
(d) In the case of employees who have worked less than
full-time during the accrual period, long service leave
shall be paid at the rate of the average of hours worked
over the accrual period.
(3) The expression “continuous service” includes any period
during which the employee is absent on full pay from their
duties, but does not include—
(a) Any period exceeding two weeks during which the
employee is absent on leave without pay. In the case
of leave without pay which exceeds eight weeks in a
continuous period, the entire period of that leave is
excised in full;
(b) Any service of an employee who resigns or is dismissed, other than service prior to such resignation
or prior to the date of any offence in respect of which
they are dismissed by the employer, when that prior
service has actually entitled the employee to long
service leave under this clause.
(4) Any entitlement to annual leave that falls due during the
period of long service leave shall be recognised as extra leave
and not included in the long service leave.
(5) Any public holiday which occurs during the period an
employee is on long service leave shall be treated as part of
the long service leave and extra days in lieu thereof shall not
be granted.
(6) Where an employee has become entitled to a period of
long service leave in accordance with this clause, the employee
shall commence such leave as soon as possible after the accrual
date, or in a manner mutually agreed between the employer
and employee.
(7) Payment for long service leave shall be made—
(a) in full before the employee goes on leave, or
(b) by the normal fortnightly payment intervals; or
(c) by agreement between the employee and the employer.
(8) Where an employee has completed at least 7 years’ service
but less than 10 years’ service and employment is terminated—
(a) by their death;
(b) in any circumstances, other than serious misconduct,
the amount of leave shall be such proportion of 10 weeks’
leave as the number of completed years of such service bears
to 10 years.
(9) In the case to which subclause (8) of this clause applies
and in any case in which the employment of the employee
who has become entitled to leave hereunder is terminated before
such leave is taken or fully taken the employer shall, upon
termination of employment otherwise than by death, pay to
the employee and upon termination by death, pay to the
personal representative of the employee upon request by the
personal representative, a sum equivalent to the amount which
would have been payable in respect of the period of leave to
which they are entitled or deemed to have been entitled and
which would have been taken but for termination. Such
payment shall be deemed to have satisfied the obligation of
the employer in respect of leave hereunder.
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without deduction of pay namely: New Year’s Day, Australia
Day, Good Friday, Easter Monday, Anzac Day, Labour Day,
Foundation Day, Sovereign’s Birthday, Christmas Day and
Boxing Day.
(2) (a) When any of the days mentioned in the subclause (1)
of this clause falls on a Saturday or a Sunday the holidays
shall be observed on the next succeeding Monday and when
Boxing Day falls on a Sunday or a Monday the holiday shall
be observed on the next succeeding Tuesday.
In each case the substituted day shall be a holiday without
deduction of pay and the day for which it is substituted shall
not be a holiday.
(b) When any of the days observed as a holiday under this
clause falls on a day when a school employee (see Part IV—
Clause 39.—Classifications of this Agreement) is rostered off
duty and is a day that the employee would normally have
worked and he/she has not been required to work on that day,
he/she shall be paid as if the day was an ordinary working day,
or if he/she agrees, be allowed a day’s leave with pay in lieu of
the holiday at a time mutually acceptable to the employer and
the employee.
(3) An employee who, on a day observed as a holiday under
this clause is required to work during his/her ordinary hours
of work shall be paid for the time worked at the rate of 2.5
times their ordinary rate or, if he/she agrees, be paid for the
time worked at the rate of time and one-half and in addition be
allowed to take a day’s leave with pay on a day mutually
acceptable to the employer and the employee.
(4) The provisions of this clause shall not apply to casual
employees.
19.—CASUAL EMPLOYEES
(1) A casual employee shall be engaged on an hourly contract
of service with a minium payment of—
(a) 2 hours; or
(b) 4 hours for school employees; or
(c) 1 day for an employee as defined in Clause 45.—
Classifications of this Agreement.
(2) A casual employee shall be paid 20 per cent in addition
to the rates prescribed for the work performed.
(3) A casual employee shall be paid for all work performed
on any of the days prescribed in subclause (1) of Clause 18.—
Public Holidays of this Agreement at the rate of double time
and one-half.
(4) A casual employee is defined as an employee who is not
employed on a regular basis and who is engaged by the
employer for a period not exceeding four weeks in duration.
20.—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained in this Agreement,
employees may be regularly employed to work less hours per
week or weeks per year than are prescribed in the applicable
clauses of this Agreement, and such employees shall be
remunerated at a weekly rate pro-rata to the rate prescribed
for the classification of work on which they are engaged in the
proportion which their hours of work bear to the Hours clause
of this Agreement, for their classification and level of work.
(2) When an employee is employed under the provisions of
this clause, he/she shall receive payment for annual/vacation
leave, and sick leave on a pro-rata basis in the same proportion
as the number of hours regularly worked each week bears to a
full-time employee of the same classification.

17.—ANNUAL LEAVE LOADING
(1) An annual leave loading shall be included in the final
payment of ordinary wages made in December of each year to
employees who have become entitled to annual leave in
accordance with this Agreement.
(2) Subject to the annual leave or vacation leave provisions
in Parts I through to VI of this Agreement, the annual leave
loading shall be 17.5 per cent of four weeks’ wages at the rate
of pay applicable at the time of payment.
(3) If an employee commences after the beginning of first
term in a calendar year then the leave loading shall be paid,
proportionate to the length of service in that year, in December
of that year, provided that the employee’s contract of
employment is continuing into the next calendar year.

21.—HIGHER DUTIES
An employee engaged on duties carrying a higher rate of
salary than his/her ordinary classification, shall be paid the
higher salary for the time so engaged provided that engagement
is for no less than 5 consecutive working days/shifts.
Where an employee has worked two periods of 5 consecutive
days/shifts or more in one year on duties carrying a higher rate
of salary, then any subsequent higher duties in that year shall
be paid for at the higher salary rate.

18.—PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,
subject to subclause (3) of this clause, be allowed as holidays

22.—REST PAUSES AND MEAL BREAKS
(1) All employees shall be allowed a tea break of 10 minutes
daily between the second and third hour from starting time
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each day. Such tea break shall be counted as time worked:
provided that such employees responsible for supervising
children continue such supervision during the said tea break.
(2) All employees shall be allowed a meal break of not less
than 30 minutes nor more than one hour between the hours of
12.00 noon and 2.00pm. Such time shall not count as time
worked.
(3) For employees classified in Part VI of this Agreement
who are rostered on duty during meal times shall be entitled to
a meal and shall be allowed sufficient time to have such meal.
23.—TRAVELLING AND MOTOR VEHICLE
ALLOWANCES
(1) Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance not less than that provided for
in the schedules set out hereunder. Notwithstanding anything
contained in this subclause the employer and the employee
may make any other arrangement as to motor vehicle allowance
not less favourable to the employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate
applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June the next
following year.
Rates of Hire for use of Employee’s own Vehicle on
Employer’s Business
Schedule 1—Motor Vehicle Allowance
Engine Displacement
(in Cubic Centimetres)
Over
1600cc1600cc
2600cc
2600cc
& Under
57.3
50.4
43.9
58.8
51.7
45.1

Rate per kilometre
Area & Details
Metropolitan Area
South West Land Division
North of 23.5° South
Latitude
65.1
58.0
50.4
Rest of the State
60.5
53.3
46.3
Motor vehicles with rotary engines are to be included in the 1600—2600cc
category.

Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official
Business
All Areas of State

Rate
Cents per Kilometre
17.8

24.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the
wages prescribed in this Agreement an employee shall be paid
the following weekly allowances when employed in the towns
described hereunder. Provided that where the wages are prescribed as fortnightly rates of pay, these allowances shall be
shown as fortnightly allowances. These rates are subject to
change from time to time in accordance with the Western Australian Catholic Schools (Enterprise Bargaining) Agreement
No. 1 of 1996.
Town
Married Persons Single Persons
allowance
allowance
$ per week
$ per week
Balgo Hills
144.10
72.05
Boulder
13.00
6.50
Beagle Bay
130.20
65.10
Billiluna
144.10
72.05
Broome
94.00
47.00
Carnarvon
40.40
20.20
Derby
98.00
49.00
Esperance
24.80
12.40
Gibb River
143.30
71.65
Kalgoorlie
13.00
6.50
Karratha
97.00
48.50
Kununurra
123.00
61.50
Lake Gregory
144.10
72.05
Lombadina
130.20
65.10
Port Hedland
90.60
45.30
Red Hill
115.80
57.90
Ringer Soak
144.10
72.05
Southern Cross
23.80
11.90

Town
Tardun
Turkey Creek
Wyndham

Married Persons
allowance
$ per week
17.40
130.20
120.00
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Single Persons
allowance
$ per week
8.70
65.10
60.00

(2) Except as provided in subclause (3) of this clause, an
employee who has a dependant shall be paid double the
allowance prescribed in subclause (1) of this clause.
(3) Where an employee
(a) is provided with board and lodging by his/her employer,
free of charge; or
(b) is provided with an allowance in lieu of board and lodging
such employee shall be paid 66 and two-third per cent of the
allowances prescribed in subclause (1) of this clause.
(4) Subject to subclause (2) of this clause, junior employees,
casual employees, part-time employees, apprentices receiving
less than adult rate and employees employed for less than a
full week shall receive that proportion of the location allowance
as equates with the proportion that their wage for ordinary
hours that week is to the adult rate for the work performed.
(5) Where an employee is on annual leave or receives
payment in lieu of annual leave he/she shall be paid for the
period of such leave the location allowance to which he/she
would ordinarily be entitled.
(6) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
he/she remains in the location in which he/she is employed.
(7) (a) For the purpose of this clause “dependent” shall take
on the definition as described by the Australian Taxation Office
for such purposes.
(b) The income used as a dependency test shall be adjusted
on 30 June each year in accordance with variations to the
taxable limit for earnings for the dependent spouse rebate.
(8) Subject to the making of a General Order pursuant to
section 50 of the Act, that part of each location allowance
representing prices shall be varied from the beginning of the
first pay period commencing on or after the 1st day of July of
each year in accordance with the annual percentage change in
the Consumer Price Index (excluding housing), for Perth
measured to the end of the immediately preceding March
quarter, the calculation to be taken to the nearest ten cents.
25.—SUPERANNUATION
(1) Employer Contributions
(a) An employer shall contribute to superannuation for each
employee in accordance with federal legislation to one of the
following approved superannuation funds—
(i) CONCEPT ONE—superannuation plan which was
established and is governed by a trust deed and rules
dated 23 September 1986, as amended; and
(ii) an exempted fund allowed by subclause (3) of this
clause.
(b) Employer contributions shall be paid at least monthly
for each week of service that the eligible employee completes
with the employer.
(c) “Ordinary Time Earnings” means the salary or other
remuneration periodically received by the employee in respect
to the time worked in ordinary hours and/or any other rate
paid for all purposes of this agreement to which the employee
is entitled for ordinary hours of work.
(2) Fund Membership
(a) “Eligible Employee” shall mean a full-time or part-time
employee who earns more than $450.00 per month.
(b) An employee shall not be eligible to join the fund until
he/she has completed one month’s satisfactory service. On
completion of this period the employee shall be entitled to the
appropriate employer contribution, from the date of the
employee’s commencement.
(3) Exemption
Exemptions from the requirements of this clause shall apply
to an employer who at the date of this Agreement—
(a) was contributing to a superannuation fund, in accordance with an order of an industrial tribunal; or
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(b) was contributing to a superannuation fund in accordance with an order, award or an agreement of an
industrial tribunal, for a majority of employees and
makes payment for employees covered by this Agreement in accordance with that order, award or
agreement; or
(c) subject to notification to the Union, was contributing to a superannuation fund for employees covered
by this Agreement where such payments are not made
pursuant to an order of an industrial tribunal;
(d) was not contributing to a superannuation fund for
employees covered by this Agreement; and
(i) written notice of the proposed alternative superannuation fund is given to the Union; and
(ii) contributions and benefits of the proposed alternative superannuation fund are no less than
those provided by this clause; and
(iii) within one month of the notice prescribed in
subparagraph (d)(i) of this subclause being
given, the Union has not challenged the suitability of the proposed fund by notifying the
Western Australian Industrial Relations Commission of a dispute.
(4) The employer shall provide such facilities as is appropriate
to ensure that all employees are adequately informed of the
provisions of the superannuation funds available.
26.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly or monthly.
(2) Accompanying each payment of wages shall be a pay
advice slip to be retained by the employee. On this slip the
employer shall clearly detail the employee’s name, hourly rate,
overtime, penalties, allowances, gross wage, deductions broken
down to—
(a) taxation; and
(b) other
and the net wage.
(3) On termination of employment the employer shall pay
to the employee all moneys payable to that employee before
the employee leaves the premises or the same shall be
forwarded to the employee by post on the following day.
27.—TIME AND WAGES RECORD
(1) The employer shall keep or cause to be kept, a record or
records containing the following particulars—
(a) Name of each employee.
(b) The nature of their work.
(c) The hours worked each day and each week.
(d) The wages and overtime (if any) paid each week.
(e) The age of each junior employee.
Any system of automatic recording by machines shall be
deemed to comply with this provision to the extent of the
information recorded.
(2) The salary records shall be open for inspection by a duly
accredited official of the Union during the usual office hours
at the employer’s office and the official may be allowed to
take extracts therefrom.
(3) The employer may refuse the representative access to
the records if—
(a) the employer is of the opinion that access to the
records by the representative of the organisation
would infringe the privacy of persons who are not
members of the organisation; and
(b) the employer undertakes to produce the records to
an Industrial Inspector within 48 hours of being notified of the requirement to inspect by the
representative.
(4) The power of inspection may only be exercised by a
representative of an organisation of employees authorised for
the purpose in accordance with the rules of the organisation.
(5) Before exercising a power of inspection, the
representative shall give reasonable notice of not less than 24
hours to an employer.

78 W.A.I.G.

28.—RIGHT OF ACCESS, NOTICES AND INTERVIEWS
(1) Material approved by the Union will be displayed on a
notice board or a mutually agreed location, which is easily
accessible by employees.
(2) Every employee shall be provided with access to a copy
of this Agreement by the employer.
(3) The Secretary of the Union or authorised representative
will, on prior notification to the employer, have the right to
enter the employer’s premises during working hours, including
meal breaks for the purpose of distributing information and or
discussing with employees covered by this Agreement, the
legitimate business of the Union and or for the purposes of
investigating complaints concerning the application of this
Agreement, but shall in no way unduly interfere with the work
of the employees.
29.—DISPUTE SETTLING PROCEDURES
(1) The principles of conciliation and direct negotiation shall
be adopted for the purpose of prevention and settlement of
any questions, disputes or difficulties that may arise.
(2) The parties to the dispute shall take an early and active
part in discussion and negotiation aimed at preventing or
settling questions, disputes or difficulties in accordance with
the agreed procedures set out hereunder.
(3) The provisions of this clause shall not preclude an
employee from discussing any grievance with a Union
representative or a representative of their choice as he/she
deems fit. Neither shall the provisions of this clause pre-empt,
limit or delay the right of the Union to enter into direct
negotiations with the employer to resolve matters in dispute
or to address matters of mutual concern.
(4) Procedure of Settlement of Disputes
(a) The employee and the employee’s supervisor shall confer,
identify the facts and where possible, resolve the issue.
(b) If not resolved, the employee and the employer shall
confer and, where possible, resolve the issues.
(c) If not resolved, the parties to the dispute may confer with
the parties to this Agreement on this matter, and where possible,
resolve the issue.
(d) If the matter is still not settled, it may be referred to the
Western Australian Industrial Relations Commission for
conciliation/arbitration.
(5) Until the matter is resolved in accordance with the above
procedure, the status quo shall remain. While the above
procedure is being followed, no party shall be prejudiced as to
the final settlement by the continuation of work in accordance
with this procedure.
(6) It is acknowledged that if the dispute relates to an alleged
ambiguity or uncertainty in this Agreement any party may at
any time apply for variation of the Agreement to eliminate the
alleged uncertainty or ambiguity.
PART III
TEACHER’S AIDES’ / TEACHING ASSISTANTS
30.—HOURS
The ordinary hours of work shall be 32.5 per week to be
worked between Monday and Friday inclusive.
Provided that where the nature of the work requires the
ordinary hours of work to be longer than 32.5, the employer
and Union may agree to the ordinary hours of work being up
to but not exceeding 38 per week.
31.—WAGES
(1) The rate of wage payable to employees engaged in the
classifications prescribed in Clause 32.—Classifications of this
Agreement after the 22nd day of May 1997 shall be—
Step
Hourly Rate
Annual Rate
$
7.2%
$
7.2%
Step 1
10.04
10.76
17,020.00 18,245.44
Step 2
10.23
10.97
17,342.00 18,590.51
Step 3
10.43
11.18
17,681.00 18,954.03
Step 4
10.67
11.43
18,088.00 19,390.34
Step 5
10.96
11.75
18,580.00 19,917.76
Step 6
11.33
12.15
19,207.00 20,589.90
Step 7
11.64
12.48
19,732.00 21,152.70
Step 8
11.71
12.55
19,851.00 21,280.27
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Step

Hourly Rate
Annual Rate
$
7.2%
$
7.2%
Step 9
12.02
12.89
20,377.00 21,844.14
Step 10
12.32
13.21
20,885.00 22,388.72
Step 11
12.51
13.41
21,207.00 22,733.90
Step 12
12.65
13.56
21,445.00 22,989.04
Step 13
13.25
14.20
22,469.00 24,086.77
Step 14
13.86
14.86
23,493.00 25,184.50
Step 15
14.46
15.50
24,519.00 26,284.37
Progression through the wages scale shall be by annual
increment.
(2) A Teachers’ Aide left in charge of pupils for a full session
shall be paid at his/her ordinary rate plus 10 per cent for the
period for which they are left in charge, provided that, if the
period for which the employee is left in charge exceeds three
days, they shall be paid at the ordinary rate plus 20 per cent for
the whole period for which they are in charge, except where
provided for in the Catholic Education Office Aboriginal
Teaching Assistants Manual.
(3) (a) Child Care Workers
$ (per hour) 7.2%
First year of experience
11.82
12.67
Second year of experience
13.00
13.94
Third year of experience
13.63
14.61
Fourth year of experience
14.26
15.29
Fifth year of experience
14.90
15.97
(b) An employee left in charge of pupils for a full session or
more shall be paid no less than the rate applicable to a child
care worker in their fifth year of employment for the whole
period they are in charge, except where provided for in the
Catholic Education Office Aboriginal Teaching Assistants
Manual.
(4) An employee who has had previous experience relevant
to employment covered by this Agreement may have that
experience taken into account in determining the “year of
employment” at which an employee is appointed and paid.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
32.—CLASSIFICATIONS
Level One
Teachers’ Aides in Primary Schools, Pre-Primary Schools
or Pre-schools, Teaching Assistants, Home Economic Assistants, Physical Education Assistants.
Aboriginal Teaching Assistants.
Teachers’ Aides involved in a Special Education Programme
(a part-time programme for one or more students within a
mainstream school).
Enter Step 1
Exit Step
5
Level Two
Aboriginal Teaching Assistants in secondary schools.
Teachers’ Aides in Special Education Centres (a full-time
class, serving a region, within a mainstream school).
Enter Step 6
Exit Step
7
Aboriginal Teaching Assistants in Primary schools who have
completed the Certificate of Educational Practice or equivalent accredited course.
Step 7
Level Three
Aboriginal Teaching Assistants in secondary schools who
have completed the Certificate of Educational Practice.
Employees who have completed an approved “Classroom
Assistant” course at a recognised training institution or equivalent as agreed between the Union and the employer.
Teachers’ Aides in Special Education Schools (schools with
limited enrolment to students with a particular disability).
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Aboriginal Teaching Assistants on satisfactory completion
of Certificate III in Education (Aboriginal & Torres Strait Islander)
Enter Step 8
Exit Step
10
Level Four
Teachers’ Aides in Special Education Schools who have
completed an approved “Classroom Assistant” course at a recognised training institution.
Teaching Assistants who have completed Certificate IV in
Education (Aboriginal and Torres Strait Islander) or Certificate in Community Teaching as specified in the Aboriginal
Teaching Assistants Programme Manual.
Step 11
Employees who have completed the Child Care Certificate,
Diploma of Children Services (0-5 yrs), National Nursery
Examination Board Certificate or other equivalent qualifications as agreed between the Union and the employer.
Aboriginal Teaching Assistants on satisfactory completion
of the second year of Aboriginal Teachers’ Training Course.
Teaching Assistants who have completed the Diploma in
Education (Aboriginal and Torres Strait Islander) or the Associate Diploma in Community Teaching or one year of Bachelor
of Arts (Education) as specified in the Aboriginal Teaching
Assistants Manual.
Teachers’ Assistants who have completed the Advanced
Teacher Aide Certificate Special Needs.
Step 12
Level Five
Aboriginal Teaching Assistants who have completed a Diploma in Education (Aboriginal and Torres Strait Islander) or
the Associate Diploma in Education (Community Teaching)
and are working in specified schools as Community Teaching
Associates.
Enter Step 13
Exit Step
15
33.—VACATION LEAVE
(1) Except as hereinafter provided an employee shall be
allowed the holidays granted by the school in which he/she is
employed, including term and Christmas vacations, without
deduction of pay.
(2) Subject to the provisions of subclause (3) of this clause,
each employee shall be paid his/her ordinary wages for any
day on which he/she is relieved of the obligation to present
himself/herself for work.
(3) An employee who is employed to work less than the full
school year shall be entitled to payment at the ordinary rate of
pay for or in lieu of the term and Christmas vacation periods
related to that school year on the basis of one week’s pay for
each four weeks which the employee was employed to actually
work in the school.
PART IV
SCHOOL EMPLOYEES
34.—HOURS
(1) Subject to this Agreement, the ordinary working hours
for full-time employees shall be an average of 38 hours per
week, to be worked in not more than 40 hours in any week, or
eight in any day and shall be worked on any five days of the
week.
(2) Subject to Clause 36.—Overtime of this Agreement, the
spread of shift in any one day shall not exceed 12 and a ½
hours.
(3) In addition to meal breaks, there may be one break of at
least two hours in each shift for kitchen and dining room
employees.
(4) As the means of working a 38 hour week, a full-time
employee who works 40 hours per week, shall be entitled to
payment including shift and weekend penalties for the
following days on which the employee shall not be required to
attend for work—
(a) Three agreed days during the first school term vacation in each year.
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(b) Two agreed days during each of the other school term
vacations.
(c) Five agreed days during the Christmas vacation.
(5) In lieu of the provisions of subclause (4) of this clause
and notwithstanding other provisions of this Agreement and
by agreement between an employer and a majority of
employees covered by this Agreement at a workplace, as a
means of working a 38 hour week the following may apply—
(a) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 76 hours over nine days each
fortnight with the tenth day off on full pay; or
(b) with at least seven days’ notice to the Union by the
employer, the hours of work may be arranged so that
an employee works 152 hours over 19 days in each
four week period with one day off on full pay in conjunction with other day(s) off work; or
(c) by agreement with the Union, the hours of work may
be arranged so as to provide any other form of implementation of a 38 hour week.
(6) (a) A part-time employee shall be given payment for the
days referred to in subclauses (4) and (5) of this clause in the
proportion that the hours worked each week bear to 40. A parttime employee shall be granted the days referred to in
subclauses (4) and (5) of this clause in the proportion that the
number of days worked each week bears to five.
(b) By agreement in writing between the employer and the
employee, a part-time employee who works 30 hours per week
or less may be paid for all hours worked at the 38 hour week
rate in lieu of payment for the days prescribed in subclauses
(4) and (5) of this clause.
(7) Subject to the provisions of subclause (4) of this clause,
during the school vacation periods the employer shall be
relieved of the obligation to provide work and the employee
shall not be entitled to the payment of wages in respect of any
such period during which no work is performed other than
any period during which the employee is on annual leave or a
public holiday where the public holiday falls on a day on which
the employee would normally be employed to work. Provided
that the maximum period covered by this subclause shall be
four weeks (20 days) in any one year.
35.—ROSTERS
(1) A roster of the working hours shall be exhibited in the
office of each school/college and in such other place as it may
be conveniently and readily seen by each employee concerned.
(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day
and the breaks in shifts to be taken.
(3) (a) The roster in the office shall be open for inspection
by a duly accredited representative of the Union at such times
and place as the record book is so open for inspection.
(b) A duly accredited representative of the Union shall be
permitted to inspect the roster available to the employees not
more than once in any week during the times the record book
is so open for inspection.
(4) Such roster shall be drawn up in such manner as to show
the hours of each employee for one week in advance of the
date of the roster, and may only be altered on account of the
sickness or absence of an employee, or on account of any
contingency that the employer could not reasonably foresee,
or due to private arrangement between the employees
themselves.
36.—OVERTIME
(1) All work done outside the daily spread of hours provided
in Clause 34.—Hours of this Agreement, or beyond eight hours
in any one day or beyond 40 hours in any one week shall be
deemed overtime.
(2) Overtime shall be paid for at the rate of time and onehalf for the first two hours and double time thereafter provided
that all overtime worked on Saturday and Sunday shall be paid
for at the rate of double time.
(3) All work performed by any employee on his/her rostered
days off or on days worked in excess of those provided in
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Clause 34.—Hours of this Agreement, shall be paid for at the
rate of double time except where such day is a public holiday
when double time and one-half shall be paid.
(4) Any employee recalled to work after his/her normal hours
of duty shall be paid for a minimum of three hours at overtime
rates and for all reasonable expenses incurred in returning to
work.
37.—WEEKEND WORK
(1) All ordinary hours of work performed between midnight
on Friday and midnight on Sunday shall be paid for at the rate
of time and one-half.
(2) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employee concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(3) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(4) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
38.—WAGES
(1) The minimum weekly rates of wage payable from the
beginning of the first pay period commencing on or after the
22nd day of May 1997 shall be—
Minimum
Hourly Rate
$
Level 1
Cleaner
Level 2
Domestic employees
including—Kitchen
Attendant/Canteen
Assistant
House Attendant
Dining Attendant
Laundry Attendant
Sewing Attendant
Level 3
Cooks (Other)
Level 4
Groundsperson
Level 5
First Cook Grade 1
or Cook working alone
Groundsperson /
Handyperson Grade 1
Sewing Supervisor
Level 6
Groundsperson /
Handyperson, Grade 2
First Cook, Grade 2
Level 7
Senior Groundsperson/
Handy person
Tradesperson Cook
Level 8
Head Groundsperson

7.2%

Minimum
Annual Rate
$

7.2%

10.22

10.96

20,269.37

21,728.81

10.40

11.14

20,618.84

22,103.32

10.51

11.27

20,837.92

22,338.04

10.73

11.50

21,270.84

22,802.26

10.95

11.74

21,708.99

23,272.22

11.17

11.98

22,141.92

23,735.92

11.61

12.45

23,012.99

24,670.11

13.81

14.80

27,363.13

29,333.21

(2) Junior Employees: Junior employees shall receive the
following percentages of the adult rate for the class of work
on which they are engaged.
%
Under 16 years of age
60
16 to 17 years of age
70
17 to 18 years of age
80
(3) General Conditions
(a) Junior employees may be employed in the proportion of
one junior to every two or fraction of two not being less than
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one adult employee employed in the same occupation, provided
that this ratio may be altered by written agreement between
the Union and the employer concerned.
(b) Senior employees other than the Head Groundsperson
and leading hands appointed as such by the employer to be in
charge of three or more other employees shall be paid $16.50
per week in addition to the rates prescribed herein.
(4) For all work done on any day after a break referred to in
subclause (3) of Clause 34.—Hours of this Agreement, the
employee shall be paid an allowance of $1.06 per hour for
each such hour worked.
(5) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
39.—CLASSIFICATIONS
Head Groundsperson: Shall mean a person in charge of
the grounds of a large school who would be responsible for
the supervision of all grounds staff. The person would have
qualifications and/or experience in horticulture, preparation
of turf wickets and lawn tennis courts, and could have the
responsibility for a full size swimming pool.
Senior Groundsperson/Handyperson: Shall mean a person
in charge of the grounds of a small school or section of a large
school and who has completed an apprenticeship in horticulture
or other relevant horticultural qualifications or who has
substantial relevant experience within the horticultural or
related industries to such an extent as would justify Grade 2
status. This person’s duties would also consist of maintenance
and minor repairs to external and internal fitments, equipment
or outdoor furniture. Would have at least one full-time
equivalent groundsperson under supervision. The senior
groundsperson/handyperson could have responsibility for the
maintenance of a swimming pool and lawn tennis courts, or
equivalent levels of responsibility.
Groundsperson/Handyperson (Grade 2): Shall mean a
person whose principal duties include tending a garden and
grounds. This person’s duties would also consist of
maintenance and minor repairs to external and internal fitments,
equipment or outdoor furniture. This person would work alone
in a small school.
Groundsperson/Handyperson (Grade 1): Shall mean a
person whose principal duties include tending a garden and
grounds or part of a garden and grounds. This person’s duties
would also consist of maintenance and minor repairs to external
and internal fitments, equipment or outdoor furniture. This
person would work under the supervision.
Groundsperson: Shall mean an employee whose principal
duties shall consist of tending a garden and grounds, working
under supervision or working in a small school under the
direction of the principal or bursar.
First Cook (Grade 2): Shall mean a person who is appointed
as the senior cook in a school, who holds formal qualifications
in cooking/catering or who has substantial relevant experience
within the catering or related industries to such an extent as
would justify Grade 2 status. A person without qualification
would normally require a minimum of five years’ experience
to justify such status. This person could be required to supervise
other staff and assist with the ordering of catering supplies.
First Cook (Grade 1): Shall mean a person appointed as
First Cook or Cook Working Alone who does not have the
qualifications or equivalent experience required for
classification of First Cook (Grade 2).
Tradesperson Cook: Shall mean a First Cook, Grade 2 who
has completed an apprenticeship in cooking, baking or pastry
cooking.
40.—UNIFORMS
Where an employee is required by the employer to wear special
clothing, such clothing shall be provided and laundered by the
employer at his/her expense. Provided that alternative
arrangements in respect of the supply and laundering of clothing
may be made by agreement between an employer and the Union.
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41.—PROTECTIVE CLOTHING
(1) Where employees are required to work in water they
shall be supplied with rubber boots.
(2) Employees required to clean toilets, use acids, wash
dishes, handle detergents, acids, soaps or injurious substances
shall be provided with rubber gloves.
(3) Where the conditions of work are such that employees
are unable to avoid their clothing becoming wet or dirty, they
shall be supplied with suitable protective clothing free of charge
by the employer.
(4) Where suitable protective clothing is supplied by the
employer to an employee such clothing and footwear shall
remain the property of the employer.
PART V
ADMINISTRATIVE AND TECHNICAL OFFICERS
42.—HOURS
(1) The ordinary hours of duty for a full-time employee shall
be 37.5 hours per week Monday to Friday inclusive and the
hours of duty per day shall be fixed by agreement between the
employee and the employer. A full-time employee works a
minimum of 40 weeks per year.
(2) In the absence of any agreement reached in accordance
with subclause (1) of this clause, the following hours of duty
shall apply—
The ordinary hours of duty shall not exceed 37.5 hours
per week and shall be worked on Monday to Friday, between the hours of 8.00am and 5.00pm.
(3) The employee shall be allowed a meal break of not less
than thirty minutes, nor more than one hour, to be taken between
the hours of twelve noon and 2.00pm.
(4) All time worked at the direction of the employer before
the usual starting time or after the usual finishing time, or
beyond 7.5 hours in any one day, or outside the spread of hours
as prescribed under subclause (1) or (2) of this clause, shall be
deemed overtime and shall, at the discretion of the employee,
be paid for at the employee’s ordinary rate of pay or be given
paid time off in lieu equivalent to the time worked. The time
in lieu taken in accordance with this subclause shall be at such
time as is agreed between the employee and the employer.
(5) During the school vacation periods or any part thereof
during which an employee cannot be usefully employed, the
employer shall be relieved of the obligation to provide work
and the employee shall not be entitled to the payment of salary
in respect of any such period during which no work is
performed other than any period during which the employee
is on annual leave or a public holiday where the public holiday
falls on a day on which the employee would normally be
employed to work. Provided that the maximum period covered
by this subclause shall be eight weeks in any one year.
43.—ANNUAL LEAVE
(1) An employee who has completed 12 months’ continuous
service or who has been employed for a minimum of 40 weeks
in a calendar year shall be entitled to a minimum of 4 weeks’
paid annual leave.
(2) All time for which the school is closed due to vacation
leave shall count for the purpose of determining an employee’s
right to payment under this clause.
(3) Leave may be taken at a time agreed to between the
employer and the employee.
(4) If after four weeks’ continuous service in any qualifying
period an employee lawfully leaves his/her employment or
his/her employment is terminated by the employer through no
fault of the employee, the employee shall be paid salary in
lieu of annual leave proportionate to their length of service
calculated to the nearest completed week of service.
(5) If an employee’s commencement is after 1 January, then,
by agreement between the employer and the employee, the
employee may be granted pro-rata annual leave to the end of
the calendar year. Subsequent years of employment can
commence on 1 January.
(6) If any award holiday falls within an employee’s period
of annual leave and is observed on a day which in the case of
that employee would have been an ordinary working day, there
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shall be added to that period one day, being an ordinary working
day, for each such holiday observed as aforesaid.
44.—SALARIES
(1) (a) The minimum annual salary, according to
classification and experience, payable to an employee after
the 22nd day of May 1997 shall be—
Salary Level
LEVEL 1

LEVEL 2

LEVEL 3

LEVEL 4

Total Salary
$ Per Annum
19,751
20,001
20,251
20,501
20,751
21,001
21,751
22,251
22,751
23,251
23,751
24,251
25,251
25,851
26,451
27,051
27,651
28,251
26,751
27,751
28,751
29,751
30,751
31,751

7.2%
21,173.07
21,441.07
21,709.07
21,977.07
22,245.07
22,513.07
23,317.07
23,853.07
24,389.07
24,925.07
25,461.07
25,997.07
27,069.07
27,712.27
28,355.47
28,998.67
29,641.87
30,285.07
28,677.07
29,749.07
30,821.07
31,893.07
32,965.07
34,037.07

(b) On appointment an employee shall be placed at the appropriate salary level according to full-time experience and
the classifications as prescribed in Clause 45.—Classifications
of this Agreement.
(c) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved superannuation fund nominated in accordance with the provisions
of Clause 25.—Superannuation of this Agreement, and not
being an employer contribution to superannuation paid in accordance with either federal legislation or an employer’s
contributory superannuation fund.
(d) An employee appointed to a salary rate shall proceed by
annual increments to the maximum of that classification level.
(e) If during progression through the salary steps, and within
an appropriate time frame prior to the employee’s next annual
increment, the employer considers such increment to be inappropriate due to work performance and as such does not
recommend or authorise further progression, then the employer
shall state the reasons in writing to the employee concerned.
(i) Such reasons should indicate the areas where the
employer considers improvement is required.
(ii) If the improvement required is achieved, then the
employee shall then proceed to his/her appropriate
salary level.
(f) An employee shall only progress from one level to another in accordance with the provisions as prescribed in Clause
45.—Classifications of this Agreement.
(g) The years of experience are indicated by the equivalent
number of steps from the entry level.
(h) For the purposes of determing weekly or fortnightly salary, the annual salaries as prescribed in subclause (1) of this
clause, shall be divided by 52.16 or 26.08 respectively.
(i) Where the conditions of employment of any employee
are subject to the provisions of subclause (5) of Clause 42.—
Hours of this Agreement, salary shall be averaged over the
period of a full year.
(2) Junior Classification
An employee under the age of 20 years shall receive the
following percentages of the rate appropriate to Level 1.

Under 17 years of age
17 years of age
18 years of age
19 years of age
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45.—CLASSIFICATIONS
On commencement of employment, the employee shall be
placed in one of the following levels dependent upon
classification, qualification and experience—
(1) Level 1.
(a) An employee at this level requires no prior
experience or formal qualifications in the performance of the job and works under direct
supervision.
(b) Examples of positions which may appropriately be classified as Level 1—
General clerical assistant, switchboard
operator, word processing operator,
data entry operator, laboratory attendant, school secretary and any assistant
employed within the terms of Clause
4.—Scope of the Independent Schools
Administrative and Technical Officers
Award 1993.
(2) Level 2.
(a) An employee at this level performs duties under general supervision, may have acquired
some relevant qualifications and is competent
in the performance of tasks associated within
Level 1 positions.
(b) Examples of positions which may appropriately be classified as Level 2, in addition to
those prescribed for Level 1, are as follows—
Library assistant, laboratory assistant,
accounts clerk, word processing operator, data process operator, secretarial
duties, receptionist/switchboard operator and school secretary.
(3) Level 3.
(a) An employee at this level works as a competent skilled autonomous employee and has
knowledge, skills and demonstrated capacity
to undertake complex tasks. The employee is
likely to have TAFE/TERTIARY or equivalent qualifications.
(b) Examples of positions which may appropriately be classified as Level 3—
Technician employed in the audio
visual, computer, media, library or
laboratory departments and/or any
other technician employed in the
school, secretary, bookkeeper, computer system supervisor, senior clerk or
senior computer operator, accounts,
records and school secretary.
(4) Level 4.
(a) An employee at this level, through formal
qualification or job responsibility, is fully competent in the performance of the job function.
An employee at this level would have a high
degree of autonomy, initiative and discretion
in the work program and would be responsible for the supervision of other administrative
and/or technical employees.
(b) Examples of positions which may appropriately be classified as Level 4—
Assistant bursar and/or registrar, senior finance employee, senior laboratory
technician, school and/or principal’s
secretary in a secondary school and
office manager with supervisory duties.
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PART VI

(BOARDING HOUSE) SUPERVISORS
46.—HOURS
(1) Subject to this Agreement, the working days and hours
of duty shall be determined by written agreement between the
employer, the employee and the Union.
(2) In the event of no agreement being reached in regard to
hours of duty then the matter may be referred to the Western
Australian Industrial Relations Commission for determination.
47.—ROSTERS
(1) The hours of duty for each employee shall be set out in a
roster which shall contain the following details—
(a) the name of the employee/s;
(b) the starting and finishing times of each employee’s
shift, including any breaks which may be required
during such shift;
(c) the day/s on which each employee is off duty.
(2) Such rosters shall be drawn up and posted one week in
advance and may only be altered by agreement between the
employer and the employee concerned.
(3) Where agreement cannot be reached, pursuant to
subclause (2) of this clause, the employer may change the roster
provided that not less than twelve hours’ notice of such change
is given to any employee so affected.
48.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the holidays granted by the school in which they are
employed, including term and Christmas vacations, without
deductions of pay. An employee may be required for duty prior
to the beginning of each term and following the end of each
term for the purposes of preparing for the opening and/or
closure of the boarding house.
(2) If after four weeks’ continuous service in any calendar
year an employee lawfully terminates employment or such
employment is terminated by the employer through no fault of
the employee, the employee shall be paid salary in lieu of
vacation leave proportionate to the length of service. Provided
that an employee who was actually engaged for all school terms
in that calendar year shall be entitled to be paid for the whole
of the vacation period of that year.
(3) Where an employee has been paid for leave which at the
time of termination has not been fully accrued, the employer
may deduct from any monies owed, that portion to which the
employee is not entitled. Where the employment of an
employee is terminated by the employer prior to the attainment
of the accrued vacation leave, then the provisions of this
subclause shall not apply.
(4) At any time in respect of which an employee is absent
from work except time for which the employee is entitled to
claim sick leave or leave provided for in the terms of this
Agreement, shall not count for the purpose of determining the
rights to vacation leave.
49.—SALARIES
(1) The minimum annual salary payable to employees after
the 22nd day of May 1997 shall be as follows—
(a) Supervisor—
Salary Level

Total Salary
$ Per Annum

1st year of experience
2nd year of experience
3rd year of experience
4th year of experience
5th year of experience
6th year of experience

19,957
20,726
21,751
22,776
23,801
24,826

21,393.90
22,218.27
23,317.07
24,415.87
25,514.67
26,613.47

26,364
27,901

28,262.20
29,909.87

(b) Senior Supervisor—
1st year of experience
Thereafter

7.2%

(c) Houseparent—
Notwithstanding the provision of paragraph (a)
of this subclause, the maximum salary level
for this classification shall be that determined
as the fifth year of experience.
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(2) On appointment as a supervisor at a boarding school, the
employer shall, on production of satisfactory evidence by the
employee of previous full-time equivalent experience in a
similar school position, place that employee on a salary point
commensurate with such previous experience.
(3) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the employee into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
50.—CLASSIFICATIONS
(1) “Houseparent”—shall mean any supervisor who works
under the direct supervision of a resident teacher or supervisor,
is non-resident at the school and who is required for duty either
prior to and/or during and/or immediately following each
school day Monday to Friday.
(2) “Part-Time Supervisor”—shall mean an employee who
works less hours than those usually worked by a full-time
supervisor at that boarding house.
(3) “Relief Supervisor”—shall mean an employee employed
as per the boarding house roster for a period no exceeding
four weeks.
(4) “Senior Supervisor”—shall mean any employee who is
responsible for the overall supervision of the boarding house.
(5) “Shift”—shall mean the defined hours of duty (including
broken periods) allocated to an employee in accordance with
the work roster, for any 24 hour period.
(6) “Supervisor”—shall mean an employee who is employed
to supervise in accordance with Clause 5.—Scope of this
Agreement.
51.—LODGING CONDITIONS
(1) Lodging facilities are to be provided free of charge for
any employee required to sleep over in a boarding house.
(2) Any employee who is required to sleep over in a boarding
house shall have access to kitchen and laundry facilities and
shall be provided with adequate privacy and security for
personal property including any private motor vehicle utilised
by the employee.
52.—GENERAL CONDITIONS
The employer shall make provision for the following—
(1) A boarding house supervisor is to be on duty at all
times that boarders require supervision except where
such supervision is conducted by a teacher or in sick
bay where the supervision is carried out by the school
nurse.
(2) Access by employees to telephone facilities for emergency use.
PART VII
NURSES
53.—TIME OFF DUTY
All employees shall be entitled to forty-eight hours off duty
each week, such hours shall be consecutive unless the employee
and employer agree otherwise.
54.—VACATION LEAVE
(1) Except as hereinafter provided, an employee shall be
allowed the leave granted by the school in which he/she is
employed without deduction of pay: Provided that such leave
shall be not less than six weeks during Christmas vacation nor
ten days during each of the term vacations.
(2) If after one month’s continuous service in any qualifying
twelve monthly period an employee terminates his/her
employment or his/her employment is terminated by the
employer through no fault of the employee, the employee shall
be paid for such proportion of vacation leave as the number of
completed months of his/her service in that qualifying period
bears to the full qualifying period of twelve months.
(3) Any time in respect of which an employee is absent from
work except time for which he/she is entitled to claim sick
leave or time spent on school holidays or vacation leave as
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prescribed by this clause shall not count for the purpose of
determing his/her rights to paid leave.
(4) An employee who is justifiably dismissed for misconduct
shall not be entitled to the benefits of the provisions of this
clause.
(5) No employee shall, during any period when he/she is on
leave engage in any employment for hire or reward in
substitution for the employment from which he/she is on leave,
and if an employee breaches this provision he/she shall
thereupon forfeit his/her right of leave upon which he/she has
entered, and the employer shall be entitled to withhold any
further payment in respect of the period and to reclaim
payments already made on account of such period of leave.
(6) This clause shall not apply to casual employees.
55.—WAGES
(1) The minimum rate of wages payable to employees
covered by this Agreement after the 22nd day of May 1997
shall be as follows—
HOURLY
RATE
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
7th Year
8th Year

12.83
13.45
14.07
14.69
15.31
15.93
16.55
17.17

7.2%
13.75
14.41
15.08
15.74
16.41
17.07
17.74
18.40

TOTAL
RATE
$ Per Week
487.60
511.10
534.70
558.30
581.90
605.50
629.00
652.60

7.2%
522.70
547.89
573.19
598.49
623.79
649.09
674.28
699.58

ANNUAL
RATE
$
27,264.03
28,577.94
29,897.59
31,217.23
32,536.88
33,856.53
35,170.44
36,490.09

(2) Progression through the abovementioned scale shall be
by annual increments.
(3) Where an employee is appointed to the position of Nurse,
previous relevant nursing experience in an independent school
or at a similar level, shall be taken into account in determining
the appropriate incremental level. Experience shall include time
spent in relevant post basic courses.
(4) Nurse shall mean one who is registered or entitled to be
registered as a general trained nurse in Western Australia under
the Nurses Act, 1968—1980.
(5) The onus of proof of previous experience shall rest with
the employee.
(6) On application by the employee and by agreement with
the employer, salary may be deemed to include an amount
which is paid on behalf of the nurse into an approved
superannuation fund nominated in accordance with the
provisions of Clause 25.—Superannuation of this Agreement,
and not being an employer contribution to superannuation paid
in accordance with either federal legislation or an employer’s
contributory superannuation fund.
56.—LAUNDRY AND UNIFORMS
(1) Where an employee is required by the employer to wear
a special uniform, sufficient uniforms shall be provided at the
employer’s expense. In lieu of providing uniforms, the
employer shall pay an allowance of $4.70 per week to the
employee.
(2) Uniforms shall be a laundered free of cost to employees.
Where the uniforms of an employee cannot be laundered by
the school an allowance of $1.50 per week shall be paid to the
employee.
(3) For the purpose of this paragraph a uniform shall be
deemed to be “required” unless the employer advises the
employee that the wearing of uniforms is not a condition of
employment.
57.—BOARD AND LODGING
(1) The charge for full board and lodging provided to an
employee by the employer shall be $9.00 per night.
(2) Where the employer provides meals only to an employee
the following charges shall apply—
$
Lunch and dinner
3.50
Breakfast
2.00
(3) An accredited representative of The Australian Nursing
Federation, Industrial Union of Workers, Perth, shall be entitled
to inspect such food and accommodation at reasonable times.
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(4) An employee shall not be charged for board and lodging
when absent from the school for more than one day on annual
leave, sick leave, long service or leave without pay.
(5) By agreement with the employee the amounts prescribed
in subclauses (1) and (2) of this clause may be deducted from
the salary of the employee.
(6) Future increases in board and lodging charges shall be
adjusted in accordance with increases awarded under the
current principles of wage fixation.
APPENDIX A
PARTIES BOUND
Employer Party
Trustees of The Marist Brothers Southern Province
216 Yampire Avenue
Churchlands WA 6018
Union Parties
Australian Liquor, Hospitality and Miscellaneous
Workers Union, Miscellaneous Workers Division,
Western Australian Branch
61 Thomas Street
Subiaco WA 6008
The Australian Nursing Federation,
Industrial Union of Workers Perth
Level 2
322 Hay Street
Subiaco WA 6008
The Independent Schools Salaried
Officers’ Association of Western Australia,
Industrial Union of Workers 143 Edward Street
East Perth WA 6004
APPENDIX B
AWARDS
Independent Schools Administrative and Technical Officers Award 1993, No. A 15 of 1991
Independent Schools (Boarding House) Supervisory Staff
Award, No. A 9 of 1990
Nurses’ (Independent Schools) Award, No. 21B of 1962
School Employees (Independent Day & Boarding Schools)
Award, 1980, No. R7 of 1979
Teachers’ Aides’ (Independent Schools) Award 1988,
No. A27 of 1987
ENDORSEMENTS
Signed for and on behalf of—
The Independent Schools Salaried
Officers’ Association of Western
Australia, Industrial Union of
Workers
The Australian Nursing Federation,
Industrial Union of Workers, Perth
Australian Liquor, Hospitality and
Miscellaneous Workers Union,
Miscellaneous Workers Division,
Western Australian Branch
Trustees of The Marist Brothers
Southern Province

T. Howe
H.G. Atrill

H. Creed
Br Stephen Bugg
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PUBLIC SERVICE
ARBITRATOR—
Awards/Agreements—
Variation of—
MINISTRY OF JUSTICE ENTERPRISE
AGREEMENT 1995.
No. PSA AG 6 of 1995.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Director General,
Ministry of Justice & Other
and
The Civil Service Association of Western Australia
Incorporated and Others.
No. P53 of 1997.
PUBLIC SERVICE ARBITRATOR J F GREGOR.
28 November 1997.
Order.
HAVING heard Mr J. Lange on behalf of behalf of the applicants, Mr J. L. Ross on behalf of the Civil Service Association
of Western Australia (Incorporated), the Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Miscellaneous Workers’ Division, Western Australian Branch and the
Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers and
Mr R. Knox on behalf of the Automotive, Food, Metals, Engineering, Printing and Kindred Industries Union of
Workers—Western Australian Branch, and by consent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT Ministry of Justice Enterprise Agreement 1995,
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 26 November 1997.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1.—TITLE
This Agreement will be known as the Ministry of Justice
Enterprise Agreement 1995 (1997 Variation) hereafter called
the Agreement and varies the Ministry of Justice Enterprise
Agreement 1995.
2.—INDEX/ARRANGEMENT
Subject
Clause No.
Title
1
Index/Arrangement
2
Scope of Agreement
3
Parties and Number of Employees Bound
4
Date, Period of Operation
5
Relationship to Acts and Parent Awards and
Agreements
6
No Extra Claims
7
Gaol Officers Industrial Agreement 1994
8
Terms and Conditions for special groups in the
Ministry
9
Consultation to Achieve Agreement
10
Ministry of Justice Mission and Guiding Principles
11
Objectives of Agreement
12
The Workforce Issues
13
Building Work Teams
14
Workforce Change Management
15
Productivity Payments and Measurement
16
Internal Flexibility for Ministry Employees
17
Annual Leave Loading
18
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Family Leave
19
Parental Leave
20
Self Funded Work/Career Break
21
Permanent Part-time/Job Share Arrangements
22
Travelling Allowance
23
Implementation through Consultation
24
Dispute Resolution Procedure
25
Payment Schedule for this Agreement
26
Business and Customer Targets to Support
Agreement
27
Appendix 1 Terms and Conditions of Work Camp Instructors and Senior Work Camp Instructors
Appendix 2 Conditions of Groupworkers and Senior Group
Workers
Appendix 3 Variations to conditions contained in specific
award and agreement
Part 1 Public Service Award
Part 11 Govt Officers and Salaries Allowances
and Conditions Award
Part 111 Printing (Government) Award
Part 1V Miscellaneous Government Conditions
and Allowances Award
Part V Catering Employees and Tea Attendants
(Government) Award
Appendix 4 Parental Leave Conditions
Pay Schedules
3.—SCOPE OF AGREEMENT
This Agreement applies to the Ministry of Justice employees and, subject to agreement between the Ministry of Justice
and the relevant employee(s), employees on secondment to or
in the Ministry of Justice, who are eligible to be members of
the organisations of employees bound by this Agreement. It
does not apply to the Judiciary or their personal staff, those
appointed to related judicial offices and those specified offices at Class 3 and above that are linked to Salary and
Allowances Tribunal determinations. It does not apply to employees who have signed a Workplace Agreement. Nor does it
apply to employees who have been seconded to perform functions or services for, or duties in the service of another
department, organisation or employing authority for the term
of their secondment.
4.—PARTIES AND NUMBER OF EMPLOYEES BOUND
(1) This agreement shall be binding upon the following parties—
(a) Director General of the Ministry of Justice
(b) Attorney General
(c) Civil Service Association of Western Australia Incorporated
(d) Australian Liquor, Hospitality & Miscellaneous
Workers’ Union, Miscellaneous Workers’ Division,
Western Australian Branch
(e) The Automotive, Food, Metals, Engineering, Printing and Kindred Industry Union of Workers, Western
Australian Branch.
(f) Federated Liquor and Allied Industries Employees’
Union of Australia, Western Australian Branch, Union of Workers
(2) It is estimated that 2250 employees will be covered by
this Agreement upon registration. During the currency of this
Agreement their employment will be regulated by this Agreement and the applicable provisions of the parent award as
provided for in Clause 6 of this agreement for their classification of work.
5.—DATE AND PERIOD OF OPERATION
(1) This agreement shall operate on and from 15 June 1997
and shall remain in force until 31 December 1997.
(2) On registration of this Agreement, the parties will commence negotiations for its renewal or replacement.
(3) Unless otherwise varied, renewed or cancelled by a subsequent Agreement, this Agreement shall continue in force after
the expiry of its term and apply to all parties. If a party wishes
to withdraw from the Agreement on or after the date of expiry,
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they may do so in accordance with the Industrial Relations
Act (1979).
(4) In the event of the parties withdrawing from this Agreement on the expiry of its term and failing to negotiate a further
agreement, employees will continue to receive salary increases
gained under this Agreement if the efficiencies achieved are
maintained.
6.—RELATIONSHIP TO ACTS AND PARENT AWARDS
AND AGREEMENTS
This Agreement shall be read and interpreted wholly in conjunction with the following Acts, Awards and Agreements—
Catering Employees & Tea Attendants (Govt) Award
Children’s Services (Govt) Award
Cleaners & Caretakers (Govt) Award
Institution Officers Allowances and Conditions Award
1977
Gardeners (Govt) Award
Government Officers & Salaries Allowances & Conditions Award
Hospital Workers (Govt) Award
Miscellaneous Government Conditions and Allowances
Award 1992
Printing (Govt) Award
Public Service Award
Public Sector Management Act
Work Camps Industrial Agreement 1995
State Government Wages Employees Long Service Leave
General Order.
If there is any inconsistency, between this Agreement and
the listed Awards and Industrial Agreements, this Agreement
will have precedence to the extent of the inconsistency.
7.—NO EXTRA CLAIMS
There will be no extra claims for wage or salary adjustments
other than those allowed in the agreed pay schedules during
the term of this Agreement.
8.—GAOL OFFICERS INDUSTRIAL AGREEMENT 1994
The parties to this Agreement undertake to consult with the
Western Australian Prison Officers Union and those employees covered by the Gaol Officers Award and the Gaol Officers
Industrial Agreement 1994 with the object of joining them as
parties to a future Ministry of Justice Enterprise Agreement.
9.—TERMS AND CONDITIONS FOR SPECIAL
GROUPS IN THE MINISTRY
(1) Work Camp Instructors & Senior Work Camp Instructors
The terms and conditions of the Work Camps Industrial
Agreement 1995 have been included in this Agreement as
Appendix 1 and will continue to apply to all Public Service
Officers appointed to work as Work Camp Instructors and
Senior Work Camp Instructors for the term of operation of the
Ministry of Justice Enterprise Agreement.
Except where specifically excluded, those officers employed
as Work Camp Instructors and Senior Work Camp Instructors
are also subject to all clauses of this Agreement and to the
extent of any inconsistency the latter shall apply.
(2) Groupworkers and Senior Groupworkers
To take account of the special circumstances of Juvenile
detention centres, specific conditions related to rostering, overtime, dispute resolution and disciplinary provisions apply to
those employed by the Ministry of Justice as Groupworkers
and Senior Groupworkers. These conditions have been included
in the Ministry of Justice Enterprise Agreement as Appendix
2.
Except for conditions contained in this Agreement, the terms
and conditions of the Institution Officers Allowances and Conditions Award 1977 continue to apply.
Those officers employed as Groupworkers and Senior
Groupworkers are subject to all clauses of the Ministry of
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Justice Enterprise Agreement and are entitled to applicable
salary increases made under this Agreement.
10.—CONSULTATION TO ACHIEVE AGREEMENT
A Single Bargaining Unit comprising of representatives of
employees and the organisations of employees named in this
Agreement and management of the Ministry of Justice was
formed for the purpose of negotiation of terms. The Single
Bargaining Unit reached full agreement as to the terms of the
Agreement.
11.—MINISTRY OF JUSTICE MISSION AND GUIDING
PRINCIPLES
The Parties to this Agreement are committed to implementing the Ministry of Justice Mission in accordance with its seven
guiding principles
The Mission of the Ministry of Justice is—
To ensure access to a fair and cost effective system of
justice which protects the rights of individuals and is responsive to community needs.
The Guiding Principles of the Ministry of Justice which will
be used to shape the implementation of changes under this
Agreement are—
Judicial Independence
Respect and protection of the rights of people
Openness
Equity
Efficiency and accountability
Quality of Service
Valuing our Employees
To promote these Guiding Principles and to ensure all functions are carried out to the highest standards, the Ministry of
Justice will fully support a process for identifying how the
Guiding Principles and Public Sector Standards impact on
specific work areas. Working to structured guidelines, work
areas will have the opportunity to examine their behaviour
and operations in the context of the Guiding Principles and
Public Sector Standards. A working environment which encourages the highest standards of behaviour based on these
principles and standards will be positively promoted.
12.—OBJECTIVES OF AGREEMENT
The aim of this Agreement is to provide greater workforce
flexibility to meet the needs of all those who access the justice
system and to implement a program of workplace reform which
complements business improvements designed to raise the
standard of justice services for all Western Australians. It also
aims to provide employees with more options for balancing
their work and personal responsibilities.
Specifically the objectives of this Agreement are—
• To increase internal workforce flexibility through the
removal of structural barriers;
• To develop committed workforce teams which will
facilitate the implementation of improved justice
service planning, justice service management systems, productivity and performance measurement,
information systems and productivity improvement
programs;
• To implement more flexible working arrangements
to better meet the various needs of different customer
groups as well as providing individual employees
with greater options in the way they balance their
work and personal responsibilities;
• To provide employees with opportunities to develop
further work skills and provide flexible self funded
leave options which can be used as study or career
breaks or linked to family responsibilities including
parental leave.
• To distribute the benefits from productivity improvements achieved through this Agreement between
Ministry employees and Government.
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13.—THE WORKFORCE ISSUES
The following are the main issues which have led to the
development of this Agreement;
(1) Cost of justice services
Despite the achievement of a reduction in the cost of providing justice services through the formation of the Ministry
of Justice, there is still a capacity for the implementation of
further efficiencies. Initial investigation has shown that
expenditure reductions need to be based on complete management reviews, re-engineering of existing processes, elimination
of redundant activities and targeting areas for expenditure reduction.
(2) Workforce flexibility
The Ministry of Justice provides a diverse range of justice
services that are delivered according to the varying needs of
different community or customer groups.
Through the amalgamation of a number of departments to
form the Ministry of Justice, employees included in this Agreement are now employed under ten Awards and one Industrial
Agreement. This causes administrative inefficiencies, difficulty
in the development of common policy for human resource
management and further streamlining of services is hampered
by significant variation in conditions between some of these
Awards.
A range of labour flexibility options are required to meet the
provision of different services and to provide more flexibility
in opening hours and, in some cases, changes to the way that
work is organised and carried out.
(3) Country staffing
Providing country centres with access to the full range of
justice services is difficult, especially in the more remote areas. Closer integration of country service provision, coupled
with skill development strategies, will give greater access.
(4) Workforce management and workplace change
To provide a more effective, efficient and responsive justice
service for customers there are areas in the Ministry of Justice
where fundamental changes are required in workforce organisation and work management including the methods of
scheduling and reporting on activities.
All these issues have been taken into account in developing
the clauses that follow.
14.—BUILDING WORK TEAMS
The parties to this Agreement are committed to building functional or work area teams which focus on the participative
management of work and the more flexible use of resources.
The development of work teams will give all employees the
opportunity to participate in improving the performance of their
work area and develop new skills. This will be achieved by
the introduction of a structured team planning process throughout the Ministry of Justice. It will lead to the implementation
of more flexible working arrangements which focus on productivity issues.
Systems will be put in place to ensure all team building activities are coordinated and integrated across the Ministry of
Justice and that any changes to award provisions, that can be
implemented at the team level, are applied consistently and
fairly.
The parties have agreed to some changes to award provisions that enable teams to introduce more flexible arrangements
in their workplace that best meets the needs of their customers, the work and individual preferences.
The further development of work teams within the Ministry
will result in increased employee involvement in improving
the performance of the Ministry of Justice including a focus
on achieving Ministry of Justice objectives.
(1) Team Planning Targets
The following team targets provided for in the Ministry of
Justice Enterprise Agreement 1995 are maintained in place
for the purposes of this Agreement
• Each work area developed their own work team plan.
Essential components of this plan were an internal
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communications program, a skill development program and a 12 months schedule for planned leave
which ensures coverage of all existing work within
current resource allocation.
• Each work team identified their customers’ needs and
developed productivity improvement plans to meet
these needs over the next year.
To support the further development of the work teams concept the parties agree to establish a framework for increasing
employee participation in productivity improvement planning
and implementation.
It is intended to establish a framework by the expiry of this
Agreement.
(2) Flexibility in Working Hours
The parties agree that the span of ordinary working hours
for employees who are non-shift workers will be between 6.00
am and 10.00 pm from Monday to Friday and 6.00 am to 6.00
pm on Saturday.
The actual times and hours worked by individuals within
this span of ordinary hours will be determined as part of the
team planning process. Any changes to working hours, proposed by either management or the individual, needs to be
mutually agreed. Once agreed at the work team level, the
changed hours of work can be introduced following endorsement of the work area’s team plan.
Mutual agreement means that agreement is reached after
employees have been informed of the issues under consideration and when managers and employees enter into new
arrangements freely, after full and open discussion, and without coercion.
Changes to hours of work will not entitle employees to shift
allowances or overtime payments on this basis alone.
In reaching mutual agreement on hours of work, employees
and managers will take account of existing provisions for work
breaks and maximum working periods. Unless otherwise
agreed, employees will not be required to work more than five
consecutive days.
As part of their team planning, each work area will ensure
phones and public counters are adequately staffed between
8.30 am and 4.30 pm Monday to Friday or the opening hours
prescribed for their work area.
As part of our commitment to improving customer services,
extension or changes in opening times of public contact points
will be based on the variable demands of customers. Appropriate flexible work arrangements for employees in areas which
change or increase their public opening hours will be reached
by mutual agreement between employees and management.
Flexitime arrangements provided for in awards will continue
to apply to this greater span of ordinary hours provided it is in
accordance with the team plan.
(For the purposes of this clause a non-shift employee is one
who is not rostered to work afternoon, night or weekend shifts
and does not receive a shift allowance in accordance with an
Award provision.)
(3) Acting and Higher Duties Arrangements
Each work team will provide for the development of skills
within their group and will facilitate skill development across
teams to ensure there is a satisfactory pool of skills available
for the ongoing provision of justice services and to assist in
broadening internal career paths.
Work teams will organise the coverage of essential duties in
their area when a team member is absent on short periods of
leave. Allocation of other duties during these periods forms
part of the team’s on-the-job skill development programme.
This will contribute to the development of a team approach in
each work area, as well as providing increased flexibility in
how work is organised and the ability to manage within existing resource allocation.
When a position is to be vacant for a period of time longer
than 4 weeks and it is not possible for the work team to maintain its essential duties, an acting opportunity can be offered.
Expressions of interest can be called from suitable employees
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within that work team and/or from other work teams in the
Ministry of Justice.
The selection procedures for acting opportunities is to be
fair and equitable and employees are to be objectively assessed
against the stated selection criteria. Decision making is to take
into account the needs of the work team and the skill development needs of employees.
Employees who undertake acting in positions which are classified higher than their substantive position, will be paid the
appropriate higher duties allowance after 20 days of acting, in
any position higher than their substantive position, in each
twelve month period.
If an employee does not undertake the full duties or responsibilities of the position, or shares the acting with one or more
employees, a percentage of the full higher duties allowance
can be calculated and paid.
Every period of acting for periods equivalent to or more than
the qualifying period in the parent award or agreement will be
recorded in personal records and recognised as experience.
The employees eligibility for payment will be assessed as
outlined in the relevant clauses in Appendix 3 to this Agreement.
(4) Flexibility in Long Service Leave
Employees covered by this agreement may by agreement
with the Ministry clear any accrued entitlement of long service leave in multiples of one week.
All other conditions relating to long service leave will be as
indicated in the parent award or General Order.
(5) Working from Home
Flexible working arrangements will be available for certain
employees to work form home for a specified period of time
per week. Subject to approval, working from home shall be
voluntary and will take into account the suitability of the position, technological requirements and impact upon the Ministry’s
services. Working from home arrangements are subject to
Ministry policy.
15.—WORKPLACE CHANGE MANAGEMENT
All activities undertaken by the Ministry of Justice will be
subject to review under a Business Improvement Plan which
aims to better integrate justice services, to better meet community expectations of justice services and to improve
productivity through more efficient service delivery.
The parties to the Agreement acknowledge that as a result of
these reviews there may be changes to how the workforce is
organised including the integration of occupational groups,
changes in job design, reduction in layers of management and
the times at which it is necessary to work to cover improved
public access to services. Over time there may also be reductions in the total number of positions but this is not expected
to result in any loss of employment.
It is agreed that reviews and improvement implementation
will be done in consultation with employees and unions party
to this Agreement.
Employees will have input to any decision making which
requires them to move their work location, make significant
changes to their duties over a period of time or change their
hours of work.
Where there are more cost effective means of providing a
service than in-house provision and this impacts on our existing employees, the parties agree to use the standards for
redeployment and redundancy as provided by awards and legislation which are applicable at the time.
The criteria to be considered in determining changes are—
• The change is consistent with the Ministry of Justice
Mission, Guiding Principles and Strategic Objectives;
• The change provides improved community/customer
service by giving greater access to the justice system, greater protection of citizens rights and greater
responsiveness to community needs;
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• The change provides improved community/customer
service through reducing the identified cost of the
provision of the service without jeopardising the level
or quality of service;
• The change is consistent with the Ministry of Justice
commitment to equal opportunity for employees and
the provision of a safe and healthy work environment;
• The change provides an opportunity to increase job
satisfaction for employees by improving job and task
variety and skill development;
• The change increases the integration of service delivery within the Ministry of Justice.
16.—PRODUCTIVITY PAYMENTS AND
MEASUREMENT
Productivity payments to employees under Clause 26 of this
Agreement will be made on the achievement of targets as detailed in Clause 27.
To assist in monitoring the ongoing identification of opportunities for improvement, performance measures will be
introduced at the enterprise level consistent with Government
requirements for output based management. These measures
will take account of program performance indicators, identified standards for significant processes, service costs and levels
of customer satisfaction with justice services.
17.—INTERNAL FLEXIBILITY FOR EMPLOYEES
It is agreed by the parties to the Agreement that during the
term of the Agreement the following changes to conditions
and reviews will be maintained to increase internal flexibility—
(1) On registration of this Agreement, employees in the
Ministry of Justice who were previously entitled by
an award to work 37.5 hours per week will continue
to work a 38 hour week with compensation as set
out in Clause 26 to this Agreement.
(2) On registration of this Agreement, employees in the
Ministry of Justice will not have access to the two
days of leave which were substituted for New Year
and Easter public service holidays. Those employees who previously had access to these two holidays
will continue to be compensated as set out in
Clause26 to this Agreement.
(3) On implementation of the Agreement, the parties
agree to introduce a Ministry wide Performance Appraisal system designed to improve the effective
management, development, and productivity of employees.
18.—ANNUAL LEAVE LOADING
Employees with an existing entitlement to annual leave loading will receive an amount equivalent to that entitlement
through an apportioned increase to their fortnightly salary instead of when annual leave is taken.
Before the change to payment of annual leave loading in
fortnightly salary is made, each employee’s previously accrued
annual leave loading entitlement will be calculated based on
their current substantive level or at an acting level if they have
been acting for 12 months or more. This amount will be paid
to employees on a pro rata basis as existing leave entitlements
are utilised.
19.—FAMILY LEAVE
(1) Officers covered by this Agreement may with the consent of the Ministry use sick leave up to a maximum of 5 days
per annum in accordance with this clause to provide care for
another person subject to—
a) The employee being responsible for the care of the
person concerned
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b) The person concerned being either—
a member of the employee’s immediate family; or
a member of the employee’s household.
c) The term “Immediate family” includes—
• a spouse (including a former spouse, a de facto
spouse and a former de facto spouse) of the
employee. A de facto spouse, in relation to a
person, means a person of the opposite sex to
the first mentioned person who lives with the
first mentioned person as the husband or wife
of that person on a bona fide domestic basis
although not legally married to that person;
and
• a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
d) Evidence of illness of the other person must be provided to the satisfaction of the Ministry.
(2) The officer shall, wherever practicable, give the employer
notice prior to the absence of the intention to take leave, the
name of the person requiring care and their relationship to the
employee, the reasons for taking such leave and the estimated
length of absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the
employer by telephone of such absence.
(3) An employee may elect, with the consent of the Ministry
to take unpaid leave for the purpose of providing care to a
family member who is ill.
20.—PARENTAL LEAVE
The maternity leave provisions of all awards and agreements
mentioned in Clause 6 Relationship To Awards And Agreements of this Agreement are to be replaced by conditions
relating to unpaid Parental Leave. Full conditions governing
parental leave in the Ministry for employees covered by this
Agreement are detailed at appendix 4.
21.—SELF-FUNDED WORK/CAREER BREAK
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allowance, employees will be fully reimbursed in accordance
with the relevant award provisions.
Existing award conditions apply to those employees who
are relieving or temporarily transferred to another position
located away from their usual place of work for a period exceeding five working days.
Where an employee is required and authorised to use their
own motor vehicle in the course of their duties and an allowance is provided for this in a relevant Award or Agreement,
that allowance will continue to apply.
24.—CONSULTATION
That prior to the making of any decision to be made about
matters embraced by clause 15 of the Ministry of Justice Enterprise Agreement 1995 there will be a meeting arranged by
the Executive Director or Program Manager in which the decision is to be made and the relevant unions. The purpose of
the meeting is to achieve an agreement on the proposed decision.
The parties acknowledge that any decision to be made should
meet the criteria set out in the Ministry of Justice Enterprise
Agreement 1995 and this Agreement.
It is recognised that ultimately the decision to be made is to
be made by the Ministry.
The Unions will respect any embargo on any information
given to it at such a meeting.
25.—DISPUTE RESOLUTION PROCEDURE
This procedure is for dealing with issues arising from this
Agreement only. It is intended to operate in conjunction with
the Ministry of Justice grievance policy and to complement
existing dispute resolution procedures by speedily resolving
any disputes over industrial issues which may develop through
the implementation of this Agreement.
All parties to the Agreement agree to use the disputes resolution procedure as outlined and take an early and active part
in any discussions aimed at preventing or settling all issues in
dispute through open communication and conciliation at the
local level.

Employees may initiate with management a proposal to join
a self funded career break scheme. This scheme will allow
employees to forego a portion of their normal salary during a
period of 2 years or 4 years, to be redrawn at a later date for
the purposes of taking a self funded career break.

Subject to the provisions of the Public Sector Management
Act 1994, the following procedures are to be followed in connection with questions, disputes or difficulties arising under
this Agreement—

The self funded career break may be for a period of 6 months
or 12 months, to be utilised for personal or professional development. The scheme will be administered as leave without
pay and subject to Ministry policy.

1. When there is a matter of concern to an employee, it
should be discussed with their immediate supervisor. The employee may choose to inform their union
representative and have that representative or another
nominated representative present at the discussion.

22.—PERMANENT PART-TIME/JOB SHARE
ARRANGEMENTS

2. If the matter is not resolved within 5 working days
following the discussion with their supervisor, the
employee and/or their union representative may bring
the matter to the attention of the Divisional Head

The Ministry of Justice is committed to providing employees with opportunities to access part-time and job share work
arrangements.
An employee may reach agreement with management to
work for any number of hours which is less than the standard
full-time hours to a minimum of 15 hours work per week. All
relevant conditions contained in this Agreement will continue
to apply on a pro-rata basis to part time employees.
23.—TRAVELLING ALLOWANCE
From registration of this Agreement, when an employee travels on Ministry of Justice business away from their usual place
of work, they will be reimbursed travel allowances for accommodation, meals and other incidental expenses at actual cost
shown by receipts up to a maximum calculated by reference to
the rates prescribed in the relevant award(s). If it can shown,
on production of receipts, that the cost of travel on authorised
operational matters was over and above the prescribed

3. If the matter cannot be resolved within a further 5
working days, either party are free to refer it to the
Western Australian Industrial Relations Commission.
The period for resolving any dispute may be extended by
agreement between the parties if it proves to be impractical or
unreasonable in the circumstances.
The Manager of Employee Relations may be called upon to
provide advice at any stage in the process.
26.—PAYMENT SCHEDULE FOR THIS AGREEMENT
(a) THE 1995 AGREEMENT
The following timing, basis for and the quantum of wage
and salary increases agreed for the term of the Ministry of
Justice Enterprise Agreement 1995 shall be maintained as a
foundation for this agreement.
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Pay schedule over the
two year period

Employees entitled to wages/salary adjustment

Salary adjustment & reasons

15 December 1995

Employees employed under the following Awards—
Govt Officers and Salaries Allowances and Conditions
Award
Public Service Award

5% salary increase for agreement to
implement all provisions that Agreement, for
transferring from 37.5 hour week to 38 hour
week,
for removal of access to two public service
holidays

Employees employed under the following Awards—
Institution Officers Allowances and Conditions Award
Printing (Govt)

3.7% for agreement to implement all
provisions in that Agreement and for removal
of access to two public service holidays

Employees employed under the following Awards and
Agreements—
Catering Employees and Tea Attendants (Govt)
Cleaners and Caretakers (Govt)
Children Services (Govt)
Gardeners (Govt)
Hospital Workers (Govt)
Work Camps Industrial Agreement terms and
conditions

2.8% for agreement to implement
provisions in that Agreement

15 June 1996

All employees

Productivity payment of 1.7% on original
base salary when targets specified in Clause
27 of that Agreement were met

15 December 1996

All employees

Productivity payment of 2% on original base
salary when targets specified in Clause 27 of
that Agreement were met.

all

(b) THE 1997 AGREEMENT
The timing, basis for and the quantum of wage and salary increases agreed for the term of the this agreement shall be as follows:.
Pay schedule over two
year period

Employees entitled to wages/salary adjustment

Proposed salary adjustment & reasons

15 June 1997

All employees

Productivity payment of 2.5% on base
salary applicable to classification on 14
December 1995 on the basis that targets
specified in Clause 27 have been met.

27.—BUSINESS AND CUSTOMER TARGETS TO
SUPPORT THIS AGREEMENT
Target milestones for the purposes of Clause 26 of this agreement shall be in accordance with the following table.

Signed by Helen Creed, Secretary
of the Australian Liquor, Hospitality
and Miscellaneous Workers’ Union,
Miscellaneous Workers’ Division,
WA Branch in the presence of

Schedule

Milestones in Enterprise
Agreement

Targets for Business Improvement

...............signed...............

15 June 1997

Performance Appraisal
system established

Implementation of ongoing
efficiencies to the value of $1.8m

Signed by Gary Bucknall, Secretary
of the Automotive, Food, Metals,
Engineering, Printing and Kindred
Industry Union of Workers, WA
Branch in the presence of

EXECUTED as an agreement.
Dated this day of
1997
Signed by Gary Byron, Director General
of the Ministry of Justice in the Presence
of
...............signed...............
Signed by David Robinson, General
Secretary of the Civil Service
Association of Western Australia
Inc in the presence of
...............signed...............

)
)
)
)
)
)

...............signed...............
Gary Byron

)
)
) Legal Seal
) ...............signed...............
) General Secretary
)

...............signed...............
Signed by Eugene Fry, Secretary
of the Federated Liquor and Allied
Industries Employees’ Union of Australia
Western Australian Branch, Union of
Workers in the presence of

...............signed...............

)
)
) Legal Seal
) ...............signed...............
) Secretary
)
)
)
)
)
) Legal Seal
) ...............signed...............
) Secretary
)
)
)
)
)
) Legal Seal
)
) ...............signed...............
) Secretary
)
)
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APPENDIX 1
TERMS AND CONDITIONS OF EMPLOYMENT
WORK CAMP INSTRUCTORS AND
SENIOR WORK CAMP INSTRUCTORS
1.—RELATIONSHIP TO AWARD AND
MINISTRY OF JUSTICE ENTERPRISE AGREEMENT
(1995)
(1) these terms and conditions of employment apply to public servants who are covered by the scope of the Ministry of
Justice Enterprise Agreement (1995) and who are employed
as Work Camp Instructors and Senior Work Camp Instructors.
(2) The following clauses contained in the Public Service
Award shall not apply to Work Camp Instructors and Senior
Work Camp Instructors—
9. Part Time Employment
9A. Casual Employment
10. Salaries
11. Salaries Specified Callings
16. Hours
17. Shift Work Allowance
18. Overtime Allowance
23. Maternity Leave
25. Study Leave
26. Short Leave
29. Leave for Training With Defence Force Reserves
32. Disturbance Allowance
33. Diving Allowance
34. Flying Allowance
36. Property Allowance
38. Relieving Allowance
40. Sea Going Allowance
43. Weekend Absence From Residence.
(3) The following clauses in the Ministry of Justice Enterprise Agreement (1995) shall not apply to Work Camp
Instructors or Senior Work Camp Instructors—
14.2 Flexibility in working hours
14.5 Working from Home
22. Permanent Part-time/Job Share Arrangements
Clause 19. Family Leave shall apply provided that transport
is readily available or if employees meet their own travel costs.
(4) Subject to subclause (2) and (3) hereof the parties undertake to maintain and adhere to the entitlements and conditions
in the Public Service Award and the Ministry of Justice Enterprise Agreement (1995).
2.—RATES OF PAY
(1) Work Camp Instructors and Senior Work Camp Instructors shall be paid an annualised salary inclusive of Public
Holidays, Overtime, Camping and District Allowances as contained in the Award.
(2) A 14% commuted allowance in lieu of shift penalties
prescribed by Clause 17. —Shift Work Allowance of the Award
is incorporated within the annualised salary.
(3) The annual salary incorporates payment for an additional
eight hours worked per month, calculated at the rate of time
and one half.
(4) The annual salaries for Work Camp Instructors and Senior Work Camp Instructors will be paid fortnightly. A fortnight’s
salary shall be computed by dividing the annual salary by 313
and multiplying the result by 12.
3. —HOURS
(1) The hours of duty shall be 168 hours within a four week
cycle.
(2) The hours shall be worked in continuous shifts of 12
hours.
(3) Each officer shall be allowed two paid meal breaks of 30
minutes during which time they shall be on call.
4.—SHIFT ROSTER
(1) Rosters covering a two week period will be posted requiring officers to work 14 consecutive shifts of 12 hours
duration. At the completion of a two weekly roster, officers
will have 14 consecutive days off.
(2) At the completion of the roster the Ministry will cover
the cost of the officers return journey to Perth or to the
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officer’s residence provided the cost does not exceed the cost
of the return journey to Perth. The return journey is to include
travel back to the Work Camp.
(3) For the purpose of subclause (2) hereof the commencement and completion of the roster will incorporate travelling
time, ie travelling time will be at the cost of the Ministry and
will not impede on the officer’s 14 consecutive days off.
(4) The mode of transport to be taken for the return journey
home will be at the discretion of the Ministry.
(5) During the two week rostered period, officers will be
required to be available for a return to duty while not on roster.
(6) Officers required to be called in for a return to duty in
accordance with subclause (5) hereof shall be paid at the rate
of time and one half.
5.—SICK LEAVE
(1) Officers shall be credited with the following sick leave
credits, which shall be cumulative—
On the day of initial appointment
On completion of 6 months continuous
service
On completion of 12 months continuous
service
On the completion of each further
period of 12 months continuous
services

Full Pay
40 hours

Half Pay
16 hours

40 hours

24 hours

80 hours

40 hours

80 hours

40 hours

(2) Sick leave will be paid on the basis of payment for rostered
hours the officer would have worked. Where an officer claims
sick leave on a 12 hour day, 12 hours will be debited against
the officer’s accumulated sick leave entitlements.
(3) (a) Officers who apply for sick leave exceeding 16 consecutive hours shall be required to produce a medical certificate
to the employer immediately upon return to work.
(b) Where the nature of the illness consists of a dental condition exceeding 40 consecutive hours an officer shall be
required to produce a certificate of a registered dentist immediately upon return to work.
(c) The amount of sick leave an officer shall be entitled to
without the production of a medical certificate as required in
paragraph (a) and (b) of this subclause, shall not exceed, in the
aggregate, 40 hours in any one credit year.
APPENDIX 2
CONDITIONS OF EMPLOYMENT FOR
GROUPWORKERS AND SENIOR GROUPWORKERS
1.—APPLICATION OF CONDITIONS
These conditions of employment apply to Groupworkers and
Senior Groupworkers employed by the Ministry of Justice in
Institutions in addition to the terms and conditions of the Institution Officers Allowances and Conditions Award 1977 and
the application of the Ministry of Justice Enterprise Agreement.
2.—12 HOUR SHIFT ROSTERS
2.1 The parties to this Agreement agree that Groupworkers
and Senior Groupworkers may, subject to clause 3 herein, work
12 Hour Shifts or such other alternative shift arrangements as
may be agreed at each institution.
2.2 In developing 12 Hour Shift Rosters account will be taken
of the following factors—
• adherence to Occupational Health, Safety and Welfare requirements
• maximisation of efficiency
• at a minimum the 12 Hour Shift Roster will be cost
neutral.
2.3 Before a 12 Hour Shift Roster is implemented in an institution, it must be endorsed by the Superintendent of that
Institution.
2.4 A joint management/union roster committee will be established at each institution to develop and implement agreed
rosters. Such agreed rosters will be implemented as early as
possible but in no event later than November 1995. The committee shall meet on a regular basis to review the operations of
the roster and to resolve any disputes.
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3.—OVERTIME
3.1 When 12 Hour Shift Rosters are introduced in an institution, the current overtime expenditure incurred in covering
absences due to sick leave and short leave will be reduced by
twenty percent (20%) each month in that institution.
3.2 For the purposes of calculating the required 20% reduction in overtime, the actual expenditure of institutions in 1994/
95 financial year on overtime, for coverage of sick leave/short
leave will be used.
3.3 On the implementation of 12 Hour Shifts, each institution will be provided with a an initial three month period to
reduce overtime by 20% before the introduction of the monthly
monitoring of overtime expenditure under subsection 3.4 of
this Agreement. If the overtime reduction is not achieved in
this initial three month period, the actions detailed in subsection 3.4 will be undertaken by the Superintendent of the
institution.
3.4 Three months after the 12 Hour Shift Rosters are introduced in an institution they will be monitored every month to
ensure they are meeting the 20% reduction in overtime expenditure. If a reduction of 20% in overtime expenditure is
not met in any month, the following actions will be taken—
• The Superintendent will at once undertake an inquiry
to determine the causes of the over run in overtime
expenditure.
• If, following an inquiry, the Superintendent is of the
view that extenuating circumstances contributed to
the over run, then the Superintendent may choose to
take no further action.
• Should the inquiry fail to identify extenuating circumstances contributing to the over run in overtime
expenditure, then a formal warning will be given to
the parties concerned including the Community and
Public Sector Union.
• If an institution, that has previously provided a formal warning to the parties concerned, incurs a further
unjustifiable over run in overtime expenditure in any
month, the Superintendent of that institution will
cancel the 12 Hour Shift Roster and introduce an
Eight Hour Shift Roster.
4.—DISPUTE RESOLUTION
• Any dispute which arises in respect of the implementation
of the 12 Hour Rosters or matters relating to the occurrence of
overtime will be referred to an Operational Review Committee. Membership of this Committee will be as follows—
• The Executive Director Juvenile Justice Division or their
nominee
• The Branch Secretary of CPSU or their nominee
• The Superintendent of the relevant Institution
• Two employees representing Groupworkers
• Manager Employee Relations or their nominee
5.—DISCIPLINARY MATTERS
Groupworkers and Senior Groupworkers who commit a
breach of discipline under the Public Sector Management Act
1994 will be subject to the disciplinary provisions prescribed
under Part 5, Division 3 of that Act
6.—HIGHER DUTIES ALLOWANCE
An employee who is directed by the Chief Executive Officer to act in an office which is classified higher than the
officer’s own substantive office and who performs the full
duties and accepts the full responsibility of the higher office
for a continuous period of twenty (20) consecutive working
days or more or cumulatively by periods of five (5) days or
more in the preceding twelve month period, shall, subject to
the provisions of this clause, be paid an allowance equal to the
difference between the officer’s own salary and the salary the
officer would receive if the officer was permanently appointed
to the office in which the officer is so directed to act
Provided that where the hours of duty of an officer performing shift work are greater than 7.6 hours per day as provided
for in paragraph (3)(a) of Clause 17—Shift Work Allowance
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of this award the allowance shall be payable after the accumulation of 152 working hours in any twelve month period by
periods of one week or more of shifts on the approved roster
in the higher classified position. This period shall not include
any time worked as overtime.
Every period of acting of 5 consecutive working days or
more or the period specified in the previous paragraph will be
recorded in personal records for the purposes of this clause.
The employees eligibility for payment will be assessed by
the application of the twelve month criteria on qualification at
the commencement of each period of acting.
APPENDIX 3
VARIATIONS TO SPECIFIC AWARD AGREEMENT
CONDITIONS
VARIATIONS LIMITED TO EMPLOYEES COVERED
BY THIS AGREEMENT
The provisions of this appendix override the provisions referred to in the parent Award during the currency of this
Agreement.
PART 1
PUBLIC SERVICE AWARD
9—PART-TIME EMPLOYMENT
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
Definitions
(a) Permanent part-time employment is defined as regular and continuing employment for a minimum of 15
hours twelve minutes per week but less than 38 hours
per week.
(3) Hours of Duty
(a) Except as agreed between employer and union, the
parameters for the working of “ordinary hours” shall
be 6.00am to 10.00pm from Monday to Friday and
6.00am to 6.00pm on Saturday.
(d) There maybe exceptional reasons for temporary variations to an officer’s working hours. Since the usual
reasons for seeking part-time employment are because of other commitments, any variations must be
agreed to in writing by the part-time officer.
If agreement is reached to vary an officer’s ordinary
working hours pursuant to this subclause—
(i) Time worked to 7 hours thirty six minutes on
any day is not to be regarded as overtime but
an extension of the contract hours for that day
and should be paid at the normal rate of pay.
(ii) Overtime shall not be payable unless the total
time worked on any day exceeds 8 hours.
(iii) Additional days worked, up to a total of five
days per week, are also regarded as an extension of the contract and should be paid at the
normal rate.
(4) Salary and Annual Increments
(a) An officer who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time salary dependent upon time worked. The salary shall
be calculated in the following manner—
Hours worked per fortnight
——————————— x
76

full-time fortnightly salary
———————————
1

9A—CASUAL EMPLOYMENT
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(2) Salary
(a) A casual employee shall be paid for each hour
worked at the appropriate classification contained in Clause 10.—Salaries or Clause
11.—Salaries Specified Callings of this Award
in accordance with the following formula—
Fortnightly Salary
———————
76
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14.—HIGHER DUTIES ALLOWANCE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
An employee who is directed by the Chief Executive Officer to act in an office which is classified higher than the
officer’s own substantive office and who performs the
full duties and accepts the full responsibility of the higher
office for a continuous period of twenty (20) consecutive
working days or more or cumulatively by periods of five
(5) days or more in the preceding twelve months, shall,
subject to the provisions of this clause, be paid an allowance equal to the difference between the officer’s own
salary and the salary the officer would receive if the officer was permanently appointed to the office in which
the officer is so directed to act
Every period of acting of 5 consecutive working days or
more will be recorded in personal records for the purposes of this subclause.
Provided that where the hours of duty of an officer performing shift work are greater than 7.6 hours per day as
provided for in paragraph (3)(a) of Clause 17—Shift Work
Allowance of this award the allowance shall be payable
after the accumulation of 152 working hours in the preceding twelve months by periods of thirty eight
consecutive working hours or more in the higher classified position. This period shall not include any time
worked as overtime.
The employees eligibility for payment will be assessed
by the application of the twelve month criteria on qualification at the commencement of each period of acting.
16.—HOURS
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
Subclause (1) Prescribed Hours of Duty
Prescribed hours of duty to be observed by officers shall
be seven hours thirty six minutes per day to be worked
between 6.00 am and 10.00 pm Monday to Friday and
6.00am and 6.00pm on Saturday as determined by the
chief executive officer with a meal break of forty-five
minutes to be taken no later than five hours after the commencement of work on that day. Subject to the meal break
interval prescribed hours are to be worked as one continuous period.
Subclause (3) Flexitime Arrangements
(b) Hours of Duty
(i) The prescribed hours of duty may be an average of 7 hours 36 minutes per day which may
be worked with flexible commencement and
finishing times in accordance with the provisions of this subclause, provided that the
required hours of duty for each four week settlement period shall be 152 hours.
(ii) For the purpose of leave, Public Holidays and
Public Service Holidays, a day shall be credited as 7 hours 36 minutes.
(g) Settlement Period
(i) For recording time worked, there shall be a
settlement period which shall consist of four
weeks.
(ii) The settlement period shall commence at the
beginning of a pay period.
(iii) The required hours of duty for a settlement
period shall be 152 hours.
(h) Credit Hours
(i) Credit hours in excess of the required 152
hours to a maximum of 7 hours 36 minutes
are permitted at the end of each settlement
period. Such credit hours shall be carried forward to the next settlement period.
(ii) Credit hours in excess of 7 hours 36 minutes
at the end of a settlement period shall be lost.
(iii) Credit hours at any point within the settlement
period shall not exceed 20 hours.
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(i) Debit Hours
(i) Debit hours below the required 152 hours to a
maximum of 4 hours are permitted at the end
of each settlement period.
Such debit hours shall be carried forward to
the next settlement period.
(ii) For debit hours in excess of 4 hours, officer
shall be required to take leave without pay for
the period necessary to reduce debit hours to
those specified in subparagraph (i)(i) of this
subclause.
(iii) Officers having excessive debit hours may be
placed on standard working hours in addition
to being required to take leave without pay.
(j) Maximum Daily Working Hours
A maximum of 10 hours may be worked in any one
day including 30 minutes for any meal break.
(l) Overtime
(i) Officers receiving at least one day’s prior notice of overtime shall be required to work the
prescribed hours of duty determined by the
chief executive officer under subclause (1)—
Prescribed Hours of Duty of this clause.
(ii) Where an officer is required to work overtime
at the conclusion of a day with less than one
day’s notice, and
(aa) where the officer has at the commencement of that day 2 hours or more
flexitime credits, the officer shall be
paid overtime after 5 hours work on that
day, or for time worked after 3.30 pm,
whichever is the later, or
(bb) where that officer has commenced duty
prior to 8.30 am and has, at the commencement of that day, less than 2
hours flexitime credits, the officer shall
be paid overtime, for time worked after the completion of prescribed hours
of duty or after working 7 hours thirty
six minutes on that day, whichever is
the earlier, or
(cc) where that officer has commenced
work after 8.30 am and has, at the commencement of that day, less than 2
hours flexitime credits, the officer shall
be paid overtime for time worked after
5.30 pm or after working 7 hours thirty
six minutes, on that day whichever is
the earlier.
Subclause (4) Nine Day Fortnight
(a) Hours of Duty
(i) The chief executive officer may authorise the
operation of a nine day fortnight where the prescribed hours of duty of 76 hours a fortnight
are worked over nine days of the fortnight,
exclusive of work performed on Saturday,
Sunday and the special rostered day off, with
each day consisting of 8 hours and 26 minutes.
(d) Leave, Public and Public Service Holidays.
For the purposes of leave, Public Holidays and Public Service Holidays, a day shall be credited as 8 hours
26 minutes notwithstanding the following—
(i) When a Public Holiday or a Public Service
Holiday falls on an officer’s special rostered
day off the officer shall be granted a day in
lieu of the holiday prior to the conclusion of
the current fortnight.
(ii) For a Public Holiday or Public Service Holiday occurring during a period of annual leave,
an additional day will be added to the period
of leave irrespective of whether it falls on a
rostered work day or special rostered day off.
(iii) A four week annual leave entitlement is
equivalent to 152 hours, the equivalent to
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eighteen rostered working days of 8 hours 26
minutes, and two special rostered days off.
(iv) An officer who is sick on a special rostered
day off will not be granted sick leave for that
day, and will not be credited with an additional
day off in lieu.

17—SHIFT WORK ALLOWANCE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(2) (a) An officer required to work an afternoon or a
night shift of seven hours and thirty six minutes hours shall, in addition to the ordinary
rate of salary, be paid an allowance in accordance with Schedule J.—Shift Work Allowance
of this award.
(3) Hours of Duty and Rosters
(a) An officer engaged on shifts shall work a 76
hour fortnight, exclusive of meal intervals, on
the basis of not more than ten (10) shifts per
fortnight of not more than seven hours and
thirty six minutes duration. Provided that
where agreement is reached between the Chief
Executive Officer and the Association the
length and/or number of shifts worked per fortnight may be altered.
Provided that when the agreed length of a shift
is extended past seven hours and thirty six
minutes, overtime shall be payable only for
time worked in excess of the rostered shift.
Provided also that whenever an agreed alteration to the number of hours per shift has
occurred then the allowance per shift shall be
varied on a pro rata basis to reflect any variation to other than seven hours thirty six
minutes.
18.—OVERTIME ALLOWANCE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(d) Payment for Overtime
Payment for overtime shall be calculated on an hourly
basis in accordance with the following formula—
(i) Weekdays
For the first three hours worked outside the
prescribed hours of duty on any one weekday
at the rate of time and one half—
i.e. Fortnightly Salary
3
————————
x
—
76
2
After the first three hours on any one week
day at the rate of double time—
i.e. Fortnightly Salary
2
————————
x
—
76
1
(ii) Saturdays
For the first three hours on any Saturday, before 12.00 noon, at the rate of time and one
half—
i.e. Fortnightly Salary
3
————————
x
—
76
2
After the first three hours or after 12.00 noon,
whichever is the earlier, on any Saturday at
the rate of double time—
i.e. Fortnightly Salary
2
————————
x
—
76
1
(iii) Sundays
For all hours on any Sunday, at the rate of
double time—
i.e. Fortnightly Salary
2
————————
x
—
76
1
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(iv) Public Service Holidays
For hours worked during prescribed hours of
duty on any Public Service Holiday at the rate
of time and one half (in addition to the normal
pay for that day)—
i.e. Fortnightly Salary
3
————————
x
—
76
2
For hours worked outside of the prescribed
hours of duty on any Public Service Holiday
at the rate of double time and a half—
i.e. Fortnightly Salary
5
————————
x
—
76
2
19.—ANNUAL LEAVE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(3) Pro rata Annual Leave
(a) Entitlement
(i) An officer who enters the Public Service after January 1 is entitled to pro rata
annual leave for that year, calculated
in on a weekly basis. For each completed week of service the officer shall
be entitled to 2.92 hours paid leave.
(11) Leave Loading
Include as an introduction to this subclause—
Officers shall be entitled to an annual leave loading
in accordance with the following paragraphs for all
annual leave accrued up to and including 15 December 1995.
(j) Part-time officers shall be paid a proportion
of the annual leave loading at the salary rate
applicable, provided that the maximum loading payable shall be calculated in accordance
with the following—
hours of work
Maximum loading in
accordance
per fortnight
with subparagraph (c)(ii) of
this clause
———————
————————————
76
1
22.—SICK LEAVE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(1) Entitlement
(a) The chief executive officer shall credit each
permanent officer with the following sick leave
credits, which shall be cumulative—
On the day of initial
appointment
On completion of 6
months continuous
service
On the completion of
12 months continuous
service
On the completion of
each further period
of 12 months
continuous service

Sick Leave
on full pay

Sick Leave
on half pay

38 hours

16 hours

38 hours

22 hours

76 hours

38 hours

76 hours

38 hours

(11) War Caused Illnesses
(a) An officer who produces a certificate from the
Department of Veterans’ Affairs stating that
the officer suffers from war caused illness, may
be granted special sick leave credits of 114
hours (15 standard hour days) per annum on
full pay in respect of that war caused illness.
These credits shall accumulate up to a maximum credit of 342 hours (45 standard hour
days), and shall be recorded separately to the
officer’s normal sick leave credit.
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PART 11
THE GOVT OFFICERS AND SALARIES
ALLOWANCES AND CONDITIONS AWARD
9—PART-TIME EMPLOYMENT
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
1 (c) Notwithstanding paragraph (b) of this
subclause whenever agreement in writing is
reached for a temporary variation to an officer’s ordinary working hours—
(i) Time worked up to 7 hours thirty six
minutes on any day is not to be regarded
as overtime but an extension of the contract hours for that day and should be
paid at the normal rate of pay.
(3) (a) An officer who is employed on a part-time
basis shall be paid a proportion of the appropriate full-time salary dependent upon time
worked. The salary shall be calculated in accordance with the following formula—
Hours Worked Per Fortnight
————————————
76

(5)

X

Full-time Fortnightly Salary
————————————
1

(a) An officer shall be granted leave in accordance with Clause 19.—Annual Leave of this
award. Payment to an officer proceeding on
annual leave shall be calculated having regard
for any variations to the officer’s ordinary
working hours during the accrual period. Payment in such instances shall be calculated as
follows—
(i) Where accrued annual leave only is
being taken, the ordinary hours worked
by the officer over the accrual period
shall be averaged to achieve the average hours worked per fortnight. This
average is then applied to the following formula to achieve an average
fortnightly rate of pay—

average fortnightly
hours worked
—————————
76

X

appropriately fortnightly
salary
——————————
1

(6) Credits provided in Clause 22.—Sick Leave shall
accrue to the officer provided that where an officer
is employed for less than 76 hours per fortnight, the
credits shall be pro rated according to the number of
hours worked each fortnight. Payment made for sick
leave granted in respect of part-time service shall be
calculated in accordance with the formula set out in
paragraph (a) of subclause (3) of this clause.
(9) Subject to Clause 26.—Short Leave, of this award,
part-time officers are eligible for short leave on a
pro-rata basis calculated in accordance with the following formula—
Hours Worked Per Fortnight
———————————
76

X

22 Hours 18 minutes
————————1

13—PAYMENT OF SALARIES
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(3) (a) Subject to paragraph (b) of this subclause the
hourly rate shall be computed as follows—
fortnightly salary
————————
76
14—HIGHER DUTIES ALLOWANCE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(1) Subject to subclause (2) of this clause an officer who
is directed by the employer to act in an office which
is classified higher than the officer’s own substantive office and who performs the full duties and
accepts the full responsibility of the higher office for
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a continuous period of twenty (20) consecutive working days or more or cumulatively by periods of five
(5) consecutive working days or more in the preceding twelve months, shall, subject to the provisions
of this clause, be paid an allowance equal to the difference between the officer’s own salary and the
salary the officer would receive if the officer was
permanently appointed to the office in which the officer is so directed to act.
The employees eligibility for payment will be assessed by the application of the twelve month criteria
on qualification at the commencement of each period of acting.
16.—HOURS
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(1) Except as otherwise provided in this clause, the ordinary hours of work shall be 38 hours per week to
be worked as determined by the employer between
the hours of 6.00am and 10.00pm on Monday to Friday and 6.00am and 6.00pm Saturday as determined
by the employer..
(3) The employer may vary the ordinary hours of attendance observed in the public authority so as to
make provision for—
(a) the attendance of officers for ordinary duty on
a Saturday, Sunday, public holiday as prescribed in Clause 20—Public Holidays of this
Award;
(b) the performance of shift work including work
on Saturdays, Sundays, public holidays as prescribed in Clause 17—Shift Work of this
Award;
(c) the disposal of public business or the nature
of the duties of an officer or class of officers.
Provided that where the ordinary hours of duty are
so varied they shall not prescribe ordinary working
hours in excess of 152 in a four week period. This
provision is subject to subclause (2)(a) of this clause.
(5) (c) In respect to the provisions contained in
subclause (7) of this clause any period of relief which results in the officer incurring a debit
or credit of hours outside of 76 hours a fortnight shall be adjusted upon return to the
substantive position subject to consultation
with the employer.
(7)
(j)
(i) Debit hours below the required 152
hours prescribed in paragraph (i) of this
subclause to a maximum of four hours
shall be allowed at the end of each settlement period and shall be carried
forward to the next settlement period.
(8) (a) In accordance with the provision contained in
paragraph (b) of subclause (4) of this clause,
the ordinary hours of duty of 76 hours a fortnight may be worked over nine days of the
fortnight exclusive of work performed on Sunday and the rostered day off.
(b) For the purposes of this subclause the ordinary hours of duty to be worked shall be eight
hours twenty six minutes worked between
6.00am and 10.00pm Monday to Friday and
6.00am to 6.00pm on Saturday.
17—SHIFT WORK
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(2) (a) An officer required to work an afternoon or
night shift of seven hours 36 minutes shall, in
addition to the ordinary rate of salary, be paid
an allowance for each afternoon or night shift
worked in accordance with Schedule K.
f subclause (4) of this clause, the ordinary
hours of duty of 75 hours a fortnight may be
worked over nine days of the fortnight exclusive of work performed on Saturday, Sunday
and the rostered day off.
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(3)

(b) For the purposes of this subclause the ordinary hours of duty to be worked shall be eight
hours 20 minutes worked between 7.00am and
6.00pm, on five days per week excluding Saturday and Sunday.
(a) An officer engaged on shifts shall work a 76
hour fortnight, exclusive of meal intervals, on
the basis of not more than ten shifts of seven
hours 36 minutes duration. Provided that where
agreement is reached between the employer
and the Association the length and/or number
of shifts worked per fortnight may be altered.

18.—OVERTIME
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(b)
(i) Payment for overtime shall be calculated on
an hourly basis in accordance with the following formula—
Weekdays—
For the first three hours on any one weekday—
Fortnightly salary
3
————————
X
—
76
2
After the first three hours on any one weekday—
Fortnightly salary
2
————————
X
—
76
1
Saturdays—
First three hours on any Saturday—
Fortnightly salary
3
————————
X
—
76
2
After the first three hours or after 12.00 noon,
whichever is the earlier, on any Saturday—
Fortnightly salary
2
————————
X
—
76
1
Sundays—
Fortnightly salary
2
————————
X
—
76
1
Public Holidays—
During prescribed hours of duty
Fortnightly salary
3
————————
X
—
76
2
in addition to the normal days pay.
During hours outside of prescribed hours of
duty—
Fortnightly salary
5
————————
X
—
76
2
19—ANNUAL LEAVE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(2) An officer who enters the employer’s service after
January 1 is entitled to pro rata annual leave for that
year, calculated in on a weekly basis. For each completed week of service the officer shall be entitled to
2.92 hours paid leave.
(14) (a) Include as an introduction to this subclause—
Officers shall be entitled to an annual leave
loading in accordance with the following paragraphs for all annual leave accrued up to and
including 15 December 1995.
22.—SICK LEAVE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
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(4) The basis for determining the entitlement to leave of
absence on the grounds of illness which an officer
may be granted shall be ascertained by crediting the
officer concerned with the following sick leave credits, which shall be cumulative—

On date of appointment
On completion of six months’
continuous service
On completion of twelve months’
continuous service and on
completion of each further
period of twelve months’
continuous service

Leave On
full pay
(Hours)
38

Leave On
half pay
(Hours)
16

38

22

76

38

PART 111
PRINTING (GOVERNMENT) AWARD
11.—MIXED FUNCTIONS
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(2) Where such a worker is engaged in the higher grade
of work for more than two hours in any one day, the
worker shall be paid the higher rate for the whole
day Provided that the employee shall not be eligible
for any payment under this clause until they have
accumulated the equivalent of twenty working days
acting in the preceding twelve months.
The employees eligibility for payment will be assessed by the application of the twelve month criteria
on qualification at the commencement of each period of acting.
18.—ANNUAL LEAVE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(2) (b) Officers shall be entitled to an annual leave
loading in accordance with the following paragraphs for all annual leave accrued up to and
including 15 December 1995.
During a period of Annual Leave an employee,
other than a shift worker shall, in addition,
receive a loading of 17.5% when preceding
on Annual Leave, provided that in no case shall
the loading exceed the amount set out in the
Australian Bureau of Census and Statistic Publications for “Average Weekly Earnings per
Male Employed Unit” in Western Australia for
the September quarter immediately preceding
the date on which the leave accrues.
(2) (c) Where an employee is a shift worker and
would have received a shift allowance as prescribed by clause 13(3)(c) of this award had
the employee not been on Annual Leave during the relevant period, then that shift
allowance shall be added to the rate of wage
in lieu of the 17.5% loading prescribed by paragraph (b) of this subclause.
PART 1V
THE MISCELLANEOUS GOVERNMENT CONDITIONS
AND ALLOWANCES AWARD
New clause
26—ANNUAL LEAVE LOADING
Officers shall be entitled to an annual leave loading in accordance with the following paragraphs for all annual leave
accrued up to and including 15 December 1995.
During the period of annual leave an employee shall receive
a loading calculated on the rate of wage prescribed by subclause
(2) hereof. This loading shall be 17-1/2 per cent provided that
in no case shall the loading for four weeks’ leave exceed the
amount set out in the Commonwealth Bureau of Census and
Statistics publication for “Average Weekly Earnings per Male
Employed Unit” in W.A. for the September quarter immediately preceding the date of accrual of such leave.
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The loading prescribed by this subclause shall not apply to
proportionate leave on termination.
New clause
27—HIGHER DUTIES
Any employee performing work for two or more hours in
any day on duties carrying a higher prescribed rate of wage
than that in which they are engaged, shall be paid the higher
wage for the time so employed, provided that where an employee is engaged for more than half of one day or shift on
duties carrying a higher rate the employee shall be paid the
higher rate for such day or shift. Provided that the employee
shall not be eligible for any payment under this clause until
they have accumulated the equivalent of twenty working days
acting in the proceeding twelve months.
The employees eligibility for payment will be assessed by
the application of the twelve month criteria on qualification at
the commencement of each period of acting.
PART V
CATERING EMPLOYEES AND TEA ATTENDANTS
(GOVERNMENT) AWARD
19.—ANNUAL LEAVE
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
Annual Leave Loading
Officers shall be entitled to an annual leave loading in accordance with the following paragraphs for all annual leave
accrued up to and including 15 December 1995.
(11) During the period of annual leave an employee shall
receive a loading calculated on the rate of wage prescribed by subclause (2) hereof. This loading shall
be 17-1/2 per cent provided that in no case shall the
loading for four weeks’ leave exceed the amount set
out in the Commonwealth Bureau of Census and Statistics publication for “Average Weekly Earnings per
Male Employed Unit” in W.A. for the September
quarter immediately preceding the date of accrual of
such leave.
The loading prescribed by this subclause shall not
apply to proportionate leave on termination.
26.—HIGHER DUTIES
The following subclause or paragraph applies in lieu of the
corresponding subclause or paragraph
(1) Any employee performing work for two or more
hours in any day on duties carrying a higher prescribed rate of wage than that in which they are
engaged, shall be paid the higher wage for the time
so employed, provided that where an employee is
engaged for more than half of one day or shift on
duties carrying a higher rate the employee shall be
paid the higher rate for such day or shift. Provided
that the employee shall not be eligible for any payment under this clause until they have accumulated
the equivalent of twenty working days acting in the
preceding twelve months.
The employees eligibility for payment will be assessed by the application of the twelve month criteria
on qualification at the commencement of each period of acting.
APPENDIX 4
PARENTAL LEAVE CONDITIONS
20.1
a) Type of leave—This clause includes maternity leave,
paternity leave, adoption leave.
b) Nature of leave—Parental leave, whether it be maternity leave, paternity leave or adoption leave, is
unpaid leave.
c) Definitions—For the purposes of this section—
(i) Employee includes a part time employee and
fixed term contract employee up until the end
of their contract period but does not include
an employee engaged upon casual work.
(ii) Spouse includes a de facto or former spouse.
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(iii) Continuous service means service under an unbroken contract of employment and includes—
any period of leave taken in accordance with
this clause;
any period of part time employment worked
in accordance with the parent Award or
any period of leave or absence authorised by
Ministry or by the parent award.
(iv) Child for the purposes of maternity and paternity leave means a natural child of the
employee or the employee’s spouse.
(v) Child for the purposes of adoption leave means
a person under the age of 5 years who is placed
with the employee for the purposes of adoption, other than a child or step-child of the
employee or a child who has previously lived
continuously with the employee for a period
of 6 months or more.
(vi) Maternity leave means leave of the type provided for in this clause (and includes special
maternity leave) whether prescribed in an
award or otherwise.
(vii) Relative adoption occurs where a child, as defined, is adopted by a grandparent, brother,
sister, aunt or uncle (whether of whole blood
or half blood or by marriage).
(viii) Male employee, in the case of part time workers, means an employed male employee who
is caring for a child born of his spouse or a
child placed with the employee for adoption
purposes(ix) Female employee in the case of part time workers, means an employed female employee who
is pregnant or is caring for a child she has borne
or a child who has been placed with her for
adoption purposes.
(x) Former position means the position held by a
female or male employee immediately before
proceeding on maternity, paternity or adoption
leave or part time employment, or if such position no longer exists but there are other
positions available for which the employee is
qualified and the duties of which he or she is
capable of performing, a position of equal status and pay to that of the position first
mentioned in this definition.
20.2 MATERNITY LEAVE
a)
Eligibility for maternity leave
(i) An employee who becomes pregnant, upon
production to the Ministry of the certificate
required by subclause 20.2 (b) hereof shall be
entitled to a period of up to 52 weeks maternity leave provided that such leave shall not
extend beyond the child’s first birthday. This
entitlement shall be reduced by any period of
paternity leave taken by the employee’s spouse
in relation to the same child and apart from
paternity leave of up to one week at the time
of confinement shall not be taken concurrently
with paternity leave.
(ii) Subject to subclause 20.2 (d) and (h) hereof
the period of maternity leave shall be unbroken.
(iii) Under special circumstances the Ministry may
approve leave concurrent with the employee’s
spouse or in more than one period.
b) Certification
At the time specified in subclause 20.2 (c) the employee must produce to the Ministry a certificate from
a registered medical practitioner stating that she is
pregnant and the expected date of confinement.
c) Notice requirements
(i) An employee shall, not less than 10 weeks
prior to the presumed date of confinement,

454

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
produce to the Ministry the certificate referred
to in subclause 20.2 (b).
(ii) An employee shall give not less than 4 weeks
notice in writing to the Ministry of the date
upon which she proposes to commence maternity leave stating the period of leave to be
taken.
(iii) The minimum period of absence on maternity
leave shall commence 6 weeks before the expected date of birth and end 6 weeks after the
day on which the birth has taken place. However, an employee may apply to the Ministry
to reduce this period provided their application is supported by a certificate from a
registered medical practitioner indicating that
the employee is fit to continue or resume their
normal duty within this period.
(iv) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclause 20.2 (c)(ii) hereof if such failure is
occasioned by the confinement occurring earlier than the presumed date.
d) Transfer to a safe job
(i) Where, in the opinion of a registered medical
practitioner, illness or risks arising out of the
pregnancy or hazards connected with the work
assigned to the employee make it inadvisable
for the employee to continue at their present
work, the employee shall, be transferred to a
safe job at the rate and on the conditions attaching to her former job until the
commencement of maternity leave.
(ii) If the transfer to a safe job is not practicable,
the employee may or the Ministry may require
the employee to take leave for such period as
is certified necessary by a registered medical
practitioner. Such leave shall be treated as maternity leave for the purposes of subclause 21.2
(e) to (h) hereof
(iii) The Ministry shall provide a replacement employee to cover the absence of an employee
transferred in accordance with paragraph (i)
of this subclause.
e) Variations of period of maternity leave
(i) Provided the maximum period of maternity
leave does not exceed the period to which the
employee is entitled under subclause 20.2 (a)
hereof.
a) the period of maternity leave may be
lengthened once only by the employee
giving not less than 14 days notice in
writing stating the period by which the
leave is to be lengthened;
b) the period may be further lengthened
by agreement between the Ministry and
the employee.
(ii) The period of maternity leave may, with the
consent of the Ministry, be shortened by the
employee giving not less than 14 days notice
in writing stating the period by which the leave
is to be shortened.
f) Cancellation of maternity leave
(i) leave, applied for but not commenced, shall
be cancelled when the pregnancy of an employee terminates other than by the birth of a
living child.
(ii) Where the pregnancy of an employee then on
maternity leave terminates other than by the
birth of a living child, it shall be the right of
the employee to resume work at a time nominated by the Ministry which shall not exceed
4 weeks from the date of notice in writing by
the employee to the Ministry that she wishes
to resume work.
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g) Special maternity leave and sick leave
(i) Where the pregnancy of an employee not then
on maternity leave terminates after 28 weeks
other than by the birth of a living child, then—
a) she shall be entitled to such period of
unpaid leave (to be known as special
maternity leave) as a registered medical practitioner certifies as necessary
before her return to work; or
b) for illness other than the normal consequences of confinement she shall be
entitled, either in lieu or in addition to
special maternity leave, to such paid
sick leave as to which she is then entitled and which a registered medical
practitioner certifies as necessary before her return to workh) Maternity leave and other leave entitlements an employee proceeding on maternity leave may elect to
utilise—
(i) accrued annual leave;
(ii) accrued long service leave. For the whole or
part of the period referred to in subclause 20.2
(a) of this clause. The periods of leave referred
to in subclauses (i) and (ii) of this subclause
20.2 (h) which are utilised, shall be paid leave,
(iii) an employee may extend her period of maternity leave by taking accrued annual or long
service leave or, on application, a further period of leave without pay-,
(iv) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave) shall not be available to an employee
during her absence on maternity leave.
i) Effect of maternity leave on employment
Notwithstanding any award or other provision to the
contrary, absence on maternity leave shall not break
the continuity of service of an employee but shall
not be taken into account in calculating the period of
service for any purpose of any relevant award or
agreement.
j) Termination of employment
(I) An employee on maternity leave may terminate her employment any time during the
period of leave at by notice given in accordance with this award.
(ii) The Ministry shall not terminate the employment of an employee on grounds of her
pregnancy or of her absence on maternity
leave, but otherwise the rights of the Ministry
in relation to termination of employment are
not hereby affected.
k) Return to work after maternity leave
(i) An employee shall confirm her intention of
returning to work by notice in writing to The
Ministry given not less than 4 week prior to
the expiration of her period of maternity leave.
(ii) An employee, upon returning to work after
maternity leave or the expiration of the notice
required by subclause 20.2 (a) hereof, shall be
entitled to the position which she held immediately before proceeding on maternity leave
or, in the case of an employee who was transferred to a safe job pursuant to subclause
20.2(d) hereof, the position which she held immediately before such transfer.
(iii) Where such a position no longer exists but
there are other positions available which the
employee is qualified for and is capable of
performing- she shall be entitled to a position
of equal status and pay to that of her former
position. .
1) Replacement employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on maternity leave.
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(ii) Before engaging a replacement employee the
Ministry shall inform that person of the temporary nature of the employment and of the
rights of the employee who is being replaced.
(iii) Before engaging a person to replace an employee temporarily promoted or transferred in
order to·replace an employer exercising their
rights under this clause, the Ministry shall inform that person of the temporary nature of
the promotion or transfer and of the rights of
the employee who is being replaced.
(iv) Nothing in this clause shall be construed as to
require the Ministry to engage a replacement
employee.
20.3 PATERNITY LEAVE
a) Eligibility for paternity leave a male employee, upon
production to the Ministry of the certificate required
by subclause 20.3 (b) shall be entitled to a period of
up to 52 weeks of paternity leave, in the following
circumstances—
(i) An unbroken period of up to one week at the
time of confinement of their spouse.
(ii) A further unbroken period of up to 51 weeks
in order to be the primary carer of a child. This
entitlement shall be reduced by any period of
maternity leave taken by the employee’s
spouse and shall not be taken concurrently with
that maternity leave.
(iii) Under special circumstance the Ministry may
approve leave concurrent with the spouse or
in more than 2 periods.
(b) Certification
At the time specified in subclause 20.3 (c) the employee must produce to The Ministry a certificate
from a registered medical practitioner which names
his spouse, states that she is pregnant and the expected date of confinement or states the date on which
the birth took place.
c) Notice requirements
(i) The employee shall not less than 10 weeks
prior to each proposed period of leave, give
the Ministry notice in writing stating the dates
on which he proposes to start and finish the
period or periods of leave and produce the certificate required in sub clause (b) hereof.
(ii) The employee shall not be in breach of this
subclause 20.3 (c) as a consequence of failure
to give the notice required in subclause 20.3
(c) (i) hereof if such failure is due to—
• the birth occurring earlier than the expected date; or
• the death of the mother of the child; or
• other compelling circumstances.
(iii) The employee shall immediately notify the
Ministry of any change in the information provided pursuant to subclause 20.3 (b) hereof.
d) Variation of period of paternity leave
(i) Provided the maximum period of paternity
leave does not exceed the period to which the
employee is entitled under subclause 20.3 (a)
hereof• the period of paternity leave provided
by subclause 20.3 (a) (ii) may be
lengthened once only by the employee
giving not less than 14 days notice in
writing stating the period by which
leave is to be lengthened;
• the period may be further lengthened
by agreement between the Ministry and
the employee.
(ii) The period of paternity leave taken under
subclause 20.3 (a) (ii) hereof may, with the
consent of the Ministry, be shortened by the
employee giving not less than 14 days notice
in writing stating the period by which the leave
is to be shortened.

455

e) Cancellation of paternity leave
Paternity leave, applied for under subclause 20.3 (a)
(iii) hereof but not commenced shall be cancelled
when the pregnancy of the employees spouse terminates other than by the birth of a living child.
f) Paternity leave and other leave entitlements an employee proceeding on paternity leave may elect to
utilise—
(i) Accrued annual leave.
(ii) Accrued long service leave for the whole or
part of the period referred to in subclause 20.3
(a) of this clause the periods of leave referred
to in subclauses (i) and (ii) of this subclause
20.3 (f) which are utilised, shall be paid leave.
(iii) An employee may extend his period of paternity leave by taking accrued annual or long
service leave or, on application, a further period of leave without pay.
(iv) Paid sick leave or other paid authorised award
absences (excluding annual leave or long service leave) shall not be available to an employee
during his absence on paternity leave.
g) Effect of paternity leave on employment
Subject to this clause, notwithstanding any award or
other provision to the contrary, absence on paternity
leave shall not break the continuity of service of an
employee but shall not be taken into account in calculating the period of service for any purpose of any
relevant award or agreement.
h) Termination of employment
(i) An employee on paternity leave may terminate his employment at any time during the
period of leave by notice given in accordance
with the award.
(ii) The Ministry shall not terminate the employment of an employee on the ground of their
absence on paternity leave, but otherwise the
rights of the Ministry in relation to termination of employment are not hereby affected.
i) Return to work after paternity leave
(i) An employee shall confirm his intention of returning to work by notice in writing to the
Ministry given not less than 4 weeks prior to
the expiration of the period of paternity leave
provided by subclause 20.3 (a) (ii) hereof.
(ii) An employee, upon returning to work after
paternity leave or the expiration of the notice
required by subclause 20.3 i) (i) hereof shall
be entitled to the position which he held immediately before proceeding on paternity
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing he shall be entitled to a position as
equal in status and pay to that of his former
position
j) Replacement employee
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on paternity leave.
(ii) Before engaging a replacement employee the
Ministry shall inform that person of the temporary nature of the employment and of the
rights of the employee who is being replaced.
(iii) Before engaging a person to replace an employee temporarily promoted or transferred in
order to replace an employee exercising their
rights under this clause, the Ministry shall inform that person of the temporary nature of
the promotion or transfer and of the rights of
the employee who is being replaced.
(iv) Nothing in this clause shall be construed as
requiring the Ministry to engage a replacement
employee
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20.4 ADOPTION LEAVE
a) Eligibility
An employee, upon production to the Ministry of
the documentation required by subclause 20.4 (b)
hereof shall be entitled to adoption leave, the total of
which shall not exceed 52 weeks in the following
circumstances—
(i) A period of up to 3 weeks at the time of the
placement of the child.
(ii) A period of up to 52 weeks from the time of
the child’s placement in order to be its primary care-giver. This leave shall not extend
beyond 1 year after the placement of the child
and shall not be taken concurrently with adoption leave taken by the employees spouse in
relation to the same child except in the circumstances where both adoptive parents need
to go overseas to complete the adoption. This
entitlement of up to 52 weeks shall be reduced
by any period of leave taken pursuant to
subclause 20.4 (a) (i) hereof.
(iii) Under special circumstances the Ministry may
approve leave concurrent with the employee’s
spouse or in more than 1 period.
b) Certification—before taking adoption leave the employee must produce to the Ministry
(i) A statement from an adoption agency or other
appropriate body of the presumed date of
placement of the child with the employee for
adoption purposes; or
(ii) a statement from the appropriate government
authority confirming that the employee is to
have custody of the child pending application
for an adoption order.
c)
Notice requirements
(i) Upon receiving notice of approval for adoption purposes an employee shall notify The
Ministry of such approval and within 2 months
of such approval shall further notify the Ministry of the. period or periods of adoption leave
the employee proposes to take. In the case of
a relative adoption the employee shall notify
as a foresaid upon deciding to take a child into
custody pending an application for an adoption order.
ii) An employee who commences employment
with the Ministry after the date of approval
for adoption purposes shall notify the Ministry thereof upon commencing employment and
of the period or periods of adoption leave
which the employee proposes to take.
(iii) An employee shall, as soon as the employee
is aware of the presumed date of placement of
a child for adoption purposes but no later than
14 days before such placement, give notice in
writing to the Ministry of such date and of the
date of the commencement of any period of
leave to be taken under subclause 20.4 (a) (iii)
hereof
(iv) An employee shall, 10 weeks before the proposed date of commencing any leave to be
taken under ‘subclause 20.4 (a) (iii), hereof
give notice in writing to the Ministry of the
date of commencing leave and the period of
leave to be taken.
(v) An employee shall not be in breach of this
clause as a consequence of failure to give the
stipulated period of notice in accordance with
subclauses 20.4 (c) (iii) and (iv) hereof if such
failure is occasioned by the requirement of an
adoption agency to accept earlier or later placement of a child, the death of a spouse or other
compelling circumstances.
d) Variation of period of adoption leave
(i) Provided the maximum period of adoption
leave does not exceed the period to which the

e)

f)

g)

h)

i)

j)
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employee is entitled under subclause 20.4 a)
(ii) hereof’
a) the period of leave taken under
subclause 20.4 (a) (ii) hereof may be
lengthened once only by the employee
giving not less than 14 days notice in
writing stating the period by which the
leave is to be lengthened;
b) the period may be further lengthened
by agreement between the Ministry and
the employee.
(ii) The period of adoption leave taken under
subclause 20.4 (a) (ii) hereof may, with the
consent of the Ministry be shortened by the
employee giving not less than 14 days notice
in writing stating the period by which the leave
is to be shortened.
Cancellation of adoption leave
(i) Adoption leave applied for but not commenced
shall be cancelled should the placement of the
child not proceed.
(ii) Where the placement of a child for adoption
purposes with an employee then on adoption
leave does not proceed or continue, the employee shall notify the Ministry forthwith and
the Ministry shall nominate a time not exceeding 4 weeks from receipt of notification for
the employees resumption of work.
Special leave
The Ministry shall grant to any employee who is seeking to adopt a child such unpaid leave not exceeding
2 days plus an additional day for employees working and residing in rural locations as is required by
the employee to attend any compulsory interviews
or examinations as are necessary as part of the adoption procedure. Where paid leave is available to the
employee the Ministry may require the employee to
take such leave in lieu of special leave.
An employee proceeding on adoption leave may elect
to utilise
(i) Accrued annual leave.
(ii) Accrued long service leave for the whole or
part of the period referred to in subclause 20.4
(a) of this clause. The periods of leave referred
to in subclauses (i) and (ii) of this subclause
20.4 (g) which are utilised, shall be paid leave.
(iii) Employees may extend their period of adoption leave by taking accrued annual and/or long
service leave or, on application, a further period of leave without pay.
(iv) Paid sick leave or other paid award authorised
absences (excluding annual leave or long service leave) shall not be available to employees
during their absence on adoption leave.
Effect of adoption leave on employment
Subject to this clause, notwithstanding any award or
other provision to the contrary, absence on adoption
leave shall not break the continuity of service of an
employee but shall not be taken into account in calculating the period of service for any purpose of the
award or agreement.
Termination of employment
(i) An employee on adoption leave may terminate the employment at any time during the
period of leave by notice given in accordance
with this award.
(ii) The Ministry shall not terminate the employment of an employee on the ground of the
employee’s application to adopt a child or absence on adoption leave, but otherwise the
rights the Ministry in relation to termination
of employment are hereby not affected.
Return to work after adoption leave
(i) An employee shall confirm the intention of
returning to work by notice in writing to The
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Ministry given not less than 4 weeks prior to
the expiration of the period of adoption leave
provided by subclause 20.4 (a) (iii) hereof.
(ii) An employee, upon returning to work after
adoption leave shall be entitled to the position
held immediately before proceeding on such
leave.
(iii) Where such position no longer exists but there
are other positions available which the employee is qualified for and is capable of
performing, the employee shall be entitled to
a position equal in status and pay to that of the
employees former position.
k) Replacement employees
(i) A replacement employee is an employee specifically engaged as a result of an employee
proceeding on adoption leave.
(ii) Before the Ministry engages a replacement employee it shall inform that person of the
temporary nature of the employment and of
the rights of the employee who is being replaced.
(iii) Before the Ministry engages a person to replace an employee temporarily promoted or
transferred in order to replace an employee
exercising rights under this clause, the Ministry shall inform that person of the temporary
nature of the promotion or transfer and of the
rights of the employee who is being replaced.
(iv) Nothing under this clause shall be construed
as requiring the Ministry to engage a replacement employee.
PAY SCHEDULES
Public Service Award 1992
Government Officers & Salaries Allowances &
Conditions Award

Level 1
Under 17 Years
17 Years
18 Years
19 Years
20 Years
21 Years or 1st Year
22 Years or 2nd Year
23 Years or 3rd Year
24 Years or 4th Year
25 Years or 5th Year
26 Years or 6th Year
27 Years or 7th Year
28 Years or 8th Year
29 Years or 9th Year

Present
Annual
Rate

Fortnight
Rate

15 June
1997
Increase

11,965
13,983
16,310
18,880
21,202
23,290
24,008
24,724
25,436
26,153
26,869
27,693
28,263
29,106

458.72
536.09
625.32
723.83
812.85
892.92
920.43
947.89
975.19
1002.65
1030.12
1061.72
1083.57
1115.89

272
318
371
429
482
529
545
562
578
594
610
629
642
661

New Fortnight
Annual
Rate
Rate
12,237
14,301
16,681
19,309
21,684
23,819
24,553
25,286
26,014
26,747
27,479
28,322
28,905
29,767

469.14
548.27
639.53
740.27
831.34
913.21
941.34
969.43
997.35
1025.43
1053.52
1085.84
1108.19
1141.24

Level 2
1st Year
2nd Year
3rd Year
4th Year
5th Year

30,115
30,889
31,702
32,561
33,460

1154.58
1184.23
1215.41
1248.36
1282.83

684
702
720
740
760

30,799
31,591
32,422
33,301
34,220

1180.81
1211.16
1243.02
1276.72
1311.95

Level 3
1st Year
2nd Year
3rd Year
4th Year

34,696
35,659
36,652
37,671

1330.21
1367.12
1405.18
1444.24

788
810
833
856

35,484
36,469
37,485
38,527

1360.43
1398.18
1437.12
1477.07

Level 4
1st Year
2nd Year
3rd Year

39,068
40,163
41,290

1497.82
1539.80
1583.00

888
912
938

39,956
41,075
42,228

1531.85
1574.76
1618.97

30,115
31,702
33,460
35,659
39,068
41,290

1154.58
1215.41
1282.83
1367.13
1497.82
1583.00

684
720
760
810
888
938

30,799
32,422
34,220
36,469
39,956
42,228

1180.81
1243.02
1311.95
1398.18
1531.85
1618.97

43,460
44,927
46,451
48,032

1666.20
1722.43
1780.87
1841.49

987
1,021
1,055
1,091

44,447
45,948
47,506
49,123

1704.05
1761.58
1821.33
1883.33

Level 2/4 (Clause 11)
1st Year
2nd Year
3rd Year
4th Year
5th Year
6th Year
Level 5
1st Year
2nd Year
3rd Year
4th Year

Level 6
1st Year
2nd Year
3rd Year
4th Year
Level 7
1st Year
2nd Year
3rd Year
Level 8
1st Year
2nd Year
3rd Year
Level 9
1st Year
2nd Year
3rd Year
Class 1
Class 2
Class 3
Class 4
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Present
Annual
Rate

Fortnight
Rate

15 June
1997
Increase

New Fortnight
Annual
Rate
Rate

50,573
52,281
54,048
55,935

1938.91
2004.39
2072.14
2144.49

1,149
1,188
1,229
1,272

51,722
53,469
55,277
57,207

1982.96
2049.94
2119.26
2193.24

58,829
60,831
63,010

2255.43
2332.59
2416.10

1,339
1,385
1,435

60,168
62,216
64,445

2306.76
2385.29
2470.72

66,550
69,096
72,231

2551.44
2648.66
2769.23

1,516
1,575
1,647

68,066
70,661
73,878

2609.58
2709.04
2832.38

76,158
78,812
81,837
86,424
90,990
95,565
100,141

2,919.80
3,021.52
3,137.57
3,313.99
3,488.44
3,663.81
3,839.25

1,737
1,798
1,868
1,973
2,079
2,184
2,289

77,895
80,610
83,705
88,387
93,069
97,749
102,430

2,986.41
3,090.47
3,209.14
3,389.65
3,568.13
3,747.57
3,927.03

Work Camps Industrial Officers.

Work Camp
Instructors
1st Year
2nd Year
3rd Year
4th Year
5th Year
Senior Work
Camp Instructors
1st Year
2nd Year
3rd Year
4th Year

Present
Annual
Rate

Fortnight

15 June
1997

41,292
42,242
43,241
44,296
45,399

1583.08
1619.50
1657.79
1698.24
1740.55

954
976
999
1,023
1,049

42,246
43,218
44,240
45,319
46,448

1619.65
1656.91
1696.09
1737.47
1780.76

46,917
48,099
49,303
50,534

1798.75
1844.05
1890.20
1937.40

1,084
1,111
1,139
1,168

48,001
49,210
50,442
51,702

1840.30
1886.65
1933.88
1982.18

Rate

New Fortnight
Annual
Rate
Rate

Group Workers & Senior Group Workers. [DCS Award
Free Salaries
Group Workers.

(F18503)
1st Year
(F14798)
1st Year
2nd Year
3rd Year
4th Year
5th Year

Present
Annual
Rate

Fn/Rate

$ Increase
15 June 1997

New
Annual
Rate

Inc 14%

34,103
34,103
34,980
35,900
36,874
37,892

Fn/Rate
Inc 14%

1307.48

780

34,956

1340.17

1307.48
1341.07
1376.37
1413.69
1452.72

780
800
821
843
867

34,956
35,854
36,798
37,796
38,839

1340.17
1374.60
1410.78
1449.03
1489.04

Fn/Rate

$ Increase

Fn/Rate

Inc 14%

15 June 1997

New
Annual
Rate

Senior Group Workers
Present
Annual
Rate
(F14799)
1st Year
2nd Year
3rd Year
4th Year

39,291
40,382
41,506
42,660

1506.37
1548.18
1591.27
1635.51

899
924
949
976

40,273
41,391
42,543
43,726

Inc 14%
1544.03
1586.88
1631.05
1676.40

The 14% commuted allowance is not applicable to non-shift
Group Workers or Senior Group Workers
Gardeners (Govt.) Award
Present
Annual
Rate
Gardener Groundsman
Grade 2/Yr 1
21,867
Grade 2/Yr 2
22,081
Grade 2/Yr 3
22,312
Grade 1/Yr 1
22,126
Grade 1/Yr 2
22,351
Grade 1/Yr 3
22,565

Fortnight
Rate

15 June 1997
Increase

New
Annual
Rate

Fortnight
Rate

838.36
846.54
855.39
848.28
856.92
865.11

507
512
517
513
518
523

22,374
22,593
22,829
22,639
22,869
23,088

857.79
866.19
875.22
867.94
876.79
885.16

Cleaners And Caretakers (Govt.) Award

Cleaner Yr 1
Cleaner Yr 2
Cleaner Yr 3
Caretaker Yr 1
Caretaker Yr 2
Caretaker Yr 3

Present
Annual
Rate
21,720
21,946
22,182
22,733
22,947
23,167

Fortnight
Rate
832.73
841.37
850.43
871.56
879.74
888.18

15 June 1997
Increase
504
509
514
527
532
537

New
Annual
Rate
22,224
22,455
22,696
23,260
23,479
23,704

Fortnight
Rate
852.04
860.88
870.14
891.76
900.14
908.77
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Hospital Workers (Government) Award No. 21 of 1966.
Present
New
Annual
Fortnight 15 June 1997 Annual
Rate
Rate
Rate
Domestic (Hospital Worker Level 1.)
1st Year
21,706
832.19
503
22,209
2nd Year
21,965
842.12
509
22,474
3rd Year
22,186
850.56
514
22,700
Laundry Worker (Hospital Worker Level 1.)
1st Year
21,706
832.19
503
22,209
2nd Year
21,965
842.12
509
22,474
3rd Year
22,186
850.56
514
22,700
Cooks (Hospital Worker Level 5.)
1st Year
23,373
896.08
541
23,914
2nd Year
23,644
906.47
548
24,192
3rd Year
23,891
915.95
553
24,444
Driver—Under 3 Tonnes (Hospital Worker Level 5.)
1st Year
23,373
896.08
541
23,914
2nd Year
23,644
906.47
548
24,192
3rd Year
23,891
915.95
553
24,444
Driver—Over 3 Tonnes (Hospital Worker Level 6.)
1st Year
23,593
904.53
546
24,139
2nd Year
23,784
911.85
551
24,335
3rd Year
23,976
919.22
555
24,531
Bus Driver—U/25 Pax. (Hospital Worker Level 6.)
1st Year
23,593
904.53
546
24,139
2nd Year
23,784
911.85
551
24,335
3rd Year
23,976
919.22
555
24,531
Housekeeper—Over 20 Beds (Hospital Worker Level 10.)
1st Year
26,509
1,016.34
614
27,123
2nd Year
26,751
1,025.61
620
27,371
3rd Year
26,966
1,033.84
625
27,591
Tradesman Cooks (Hospital Worker Level 10.)
1st Year
26,509
1,016.34
614
27,123
2nd Year
26,751
1,025.61
620
27,371
3rd Year
26,966
1,033.84
625
27,591

Fortnight
Rate
851.47
861.63
870.29
851.47
861.63
870.29
916.84
927.49
937.16
916.84
927.49
937.16
925.48
932.97
940.49
925.48
932.97
940.49
1,039.88
1,049.36
1,057.79
1,039.88
1,049.36
1,057.79

Children’s Services (Govt.) Award 1989.
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AWARDS/AGREEMENTS—
Variation of—
ARTWORKERS AWARD.
No. A 30 of 1987.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers
and
Town of Narrogin and Another.
No. 1829 of 1997.
Artworkers Award.
No. A 30 of 1987.
COMMISSIONER P E SCOTT.
11 December 1997.
Order.
HAVING heard Ms J Harrison on behalf of the Applicant and
there being no appearance on behalf of the Respondents, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Artworkers Award be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period commencing on or after the 21st day of November 1997.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Child Care Workers
Present
Rate
1st Year
21,438
2nd Year
23,548
3rd Year
24,715
4th Year
25,879
5th Year
27,033
Child Care Aides
Present
Hourly
Rate
1st Year
2nd Year
3rd Year
4rd Year

11.00
11.23
11.45
11.74

Fortnight
Rate
822.01
902.93
947.67
992.29
1036.53

$ Increase
15 June 1997
497
546
573
600
627

$
Increase
15 June
1997
0.26
0.26
0.27
0.28

New
Hourly
Rate

New
Annual
Rate
21,935
24,094
25,288
26,479
27,660

Fortnight
Rate
840.96
923.73
969.51
1015.27
1060.45

11.26
11.49
11.72
12.02

Catering Employees And Tea Attendants (Govt.) Award
No. A34 Of 1981

1st Yr
2nd Yr
3rd Yr

Present
Per
Annum
19,516
19,775
20,000

Per
fortnight
748.21
758.13
766.76

15 June 1997 New Per
Inc’se
452
458
464

Annum
19,968
20,233
20,464

Per
fortnight
765.55
775.70
784.56

Printing (Government) Award No. 74 of 1994.
Printing Tradesperson

Level 4
Level 5
Level 6
Level 7

Present
Annual
Rate
27,955
29,311
30,644
32,034

Fortnight
Rate
1,071.76
1,123.74
1,174.85
1,228.13

15 June 1997
Increase
643
674
705
736

New
Annual
Rate
28,598
29,985
31,349
32,770

Fortnight
Rate
1,096.40
1,149.57
1,201.88
1,256.37

Schedule.
1. Clause 6.—Wages: Delete this clause and insert the following in lieu thereof—
(1) It is a term of this Award that the Union undertakes,
for the duration of the Principles determined by the
Commission in Court Session in Application No.
1940 of 1989, not to pursue any extra claims, award
or overaward, except when consistent with the State
Wage Principles.
(2) (a) The rate of wages payable to the employees
covered by the award shall be as follows—
Rate Per
Supplementary Total Rate
Week
Payment
$
$
$
Artworker
543.71
34
577.71
(b) The rates of pay in this award include three
arbitrated safety net adjustments totalling
$24.00 per week available under the Arbitrated
Safety Net Adjustment Principle pursuant to
either the December, 1993 State Wage Decision, the December, 1994 State Wage Decision
and the March 1996 State Wage Decision. The
first, second and third $8.00 per week arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since
1 November 1991 pursuant to enterprise agreements or consent awards or award variations
to give effect to enterprise agreements, insofar as that wage increase or part of has not
previously been used to offset an arbitrated
safety net adjustment. Increases made under
previous State Wage Case Principles or under
the current Statement of Principles, excepting
those resulting from enterprise agreements, are
not to be used to offset arbitrated safety net
adjustments.
(c) Furthermore the rates of pay in this award include the $10.00 per week arbitrated safety net
adjustment payable from the beginning of the
first pay period on or after 14th day of
November 1997.
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This arbitrated safety net adjustment shall be
offset against any equivalent amount in rates
of pay received by employees since 1 November 1991 whose wages and conditions are
regulated by this award and which are above
the wage rates prescribed in it, provided that
the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the
enterprise agreement.
Increases made under State Wage Case Principles prior to November 1997, except those
resulting from enterprise agreements, are not
to be used to offset this arbitrated safety net
adjustment of $10.00 per week.
(3) Artworker Allowances—
(a) Equipment Allowance
32.00
Provided that the equipment allowance shall
not be paid where the employer supplies an
employee with all necessary equipment
(b) Studio Allowance
52.10
Provided that such allowance shall only be
payable where an artworker is directed by the
employer to carry out his/her work primarily
in his/her own studio.
(c) Construction Allowance
15.25
An employee shall not be entitled to this construction allowance except when required to
work “on site” or any work in connection with
the erection of a building or to carry out work
which the employer and the union agree is
construction work or in default of agreement,
that is so declared by a Board of Reference.

ELECTRICAL CONTRACTING INDUSTRY AWARD.
No. R 22 of 1978.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and
The Electrical Contractors’ Association of Western Australia
and Others.
No. 1412 of 1997.
22 December 1997.
Reasons for Decision.
COMMISSIONER A.R. BEECH: This is an application to
vary a number of allowances within the Electrical Contracting
Industry Award R 22 of 1978. It appears that these allowances
were last varied in 1991 (71 WAIG 2914). The application
proceeded largely by consent although the Commission was
required to give consideration to the issues which follow.
The application must fall within the Commission’s Statement of Principles which follow the State Wage Case Decision
of the 20th October 1997 (as yet unreported). In each case the
allowances to be varied are sought to be varied either in accordance with movements in the relevant Consumer Price Index
for allowances which constitute a reimbursement of expenses
incurred or in accordance with the various State Wage Decisions, including the current $10.00 per week arbitrated safety
net adjustment, for allowances which relate to work or conditions which have not changed. I am satisfied that the application
is therefore consistent with the State Wage Principles.
The respondents agree, in principle, with the application.
Their agreement is, however, subject to issues that were raised.
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The first issue was raised by the Electrical Contractors’
Association of Western Australia (the ECA). It was argued
that allowances which are all purpose allowances are not “allowances which relate to work or conditions” because they
are paid for all purposes of the award. An allowance which is
paid whilst the employee is on annual leave, as the argument
goes, is therefore one which is not related to the work being
performed or the conditions under which it is being performed.
Accordingly, the ECA submitted that those allowances which
are all purpose allowances do not fall within the State Wage
Principles and should not be adjusted on this occasion.
However, I am not satisfied that the argument is valid. An
allowance which is otherwise work related does not lose that
character according to whether it is paid for all purposes or
not. To put it another way, whether an allowance is all purpose
or not does not depend upon the nature of the payment, but
rather the wording within the award which prescribes the allowance (re: Electrical Contracting Industry Award (1997) 77
WAIG 1510). I see no warrant for reading the words “allowances which relate to work or conditions” in the State Wage
Principles as narrowly as the ECA now suggests. It does not
seem inherently incorrect to view a licence allowance or a
tool allowance, both of which are all purpose allowances, as
relating to the work that is performed by employees covered
by the award. Those employees are required to hold an Electrical Workers’ Licence in order to perform the work. The tool
allowance is paid for the tools that they inevitably must use in
the performance of their work. Further, there is no authority
for the proposition that the argument advanced by the ECA on
this occasion has found favour with any other tribunal. Certainly in this state, the wording within the Allowances Principle
of the State Wage Principles has been unchanged in this regard since at least 1988 (68 WAIG at 2417) and there has been
no suggestion that allowances in this award, or indeed in other
related awards such as the Metal Trades (General) Award No.
13 of 1965 have been varied in accordance with the view now
advanced by the ECA. In those circumstances it is somewhat
too late in the day for an argument such as this to be advanced
with any hope of success. Accordingly the submission of the
ECA is not upheld.
Respondents members of the Chamber of Commerce and
Industry of Western Australia argued that any increase granted
to the allowances in this application which result from an application of the arbitrated safety net adjustment increases ought
be absorbed. As I understand the argument, it is that increases
to rates of wage effected by the arbitrated safety net adjustments are able to be offset to the extent of any wage increase
payable since November 1991. The same should apply to increases in allowances based upon the arbitrated safety net
adjustments.
However, this submission is not valid. Any absorption of an
arbitrated safety net adjustment is an absorption authorised by
the offset clause inserted by General Order in the award at the
time of the awarding of the arbitrated safety net adjustment.
There is no warrant in that clause to offset any increases made
to an allowance within the award. There is no suggestion in
any State Wage Decision that there can be any absorption of
an increase authorised by the State Wage Principles to an allowance in an award. Neither is there any warrant to argue
that the arbitrated safety net adjustment is able to be absorbed
as a result of any increase in an allowance. It stands to reason
therefore that the submission is rejected.
The final matter to be determined is that of operative date.
This matter was heard by the Commission on the 19th December 1997. The union argues that there should be
retrospectivity of these matters to the 2nd December 1997 when
the matter had been previously listed for hearing. The hearing
date was vacated at the instigation of the Commission. However, I see little merit in the suggestion that that provides a
special circumstance for the purposes of s.39 of the Act such
that the Commission should give retrospective effect to the
order to issue. Amongst other considerations the amendment
of many allowances, some of which are all purpose, involves
an administrative task greater than the mere application of an
increase in rates of wages. The operative date is to be the date
of hearing unless special circumstances exist and, in my view,
that has not been demonstrated. Accordingly, the Order will
operate from the first pay period on or after the 19th December 1997 and the matter is decided accordingly.
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The Minutes of a Proposed Order now issue.
Appearances: Mr C. Young on behalf of the Applicant.
Mr D.R. Sproule on behalf of respondents members of the
Chamber of Commerce and Industry of Western Australia.
Ms V. Paul on behalf of The Electrical Contractors’ Association of Western Australia.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and
The Electrical Contractors’ Association of Western Australia
and Others.
No. 1412 of 1997.
Electrical Contracting Industry Award R 22 of 1978.
23 December 1997.
Order.
HAVING heard Mr C. Young on behalf of the Applicant and
Mr D.R. Sproule on behalf of members of the Chamber of
Commerce and Industry of Western Australia and Ms V. Paul
on behalf of The Electrical Contractors’Association of Western
Australia, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Electrical Contracting Industry Award R 22
of 1978 be varied in accordance with the following Schedule effective from the first pay period on or after the 19th
day of December 1997.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
1. Clause 2.—Arrangement: Delete the number and title 30.
Special Provisions—State Energy Commission of Western
Australia of this clause and insert in lieu the following—
30. Special Provisions—Western Power Corporation
2. Clause 12.—Overtime: Delete paragraph (2)(e) of this
clause and insert in lieu the following—
(e) (i) An employee required to work overtime for
more than two hours without being notified
on the previous day or earlier that he/she will
be so required to work overtime shall be supplied with a meal by the employer or be paid
$7.25 for such meal and for a second or subsequent meal if so required.
(ii) No such payments shall be made to any employee living in the same locality as his/her
place of work who can reasonably return home
for such meals.
(iii) If an employee to whom sub paragraph (i) of
paragraph (e) of subclause (2) hereof applies
has, as a consequence of the notice referred to
in that paragraph, provided himself/herself
with a meal or meals and is not required to
work overtime or is required to work less overtime than the period notified, he/she shall be
paid for each meal provided and not required,
$7.25.
3. Clause 18.—Special Rates and Provisions: Delete
subclauses (1) through to (12) and subclauses (19) and (21) of
this clause and insert in lieu the following—
(1) Height Money: An employee shall be paid an allowance of $1.70 for each day on which he/she works at
a height of 15.5 metres or more above the nearest
horizontal plane, but this provision does not apply to
linespersons.

78 W.A.I.G.

(2) Dirt Money: An employee shall be paid an allowance of 35 cents per hour when engaged on work of
an unusually dirty nature where clothes are necessarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.
(3) Grain Dust: Where any dispute arises at a bulk grain
handling installation due to the presence of grain dust
in the atmosphere and the Board of Reference determines that employees employed under this award are
unduly affected by that dust, the Board may, subject
to such conditions as it deems fit to impose, fix an
allowance or allowances not exceeding 59 cents per
hour.
(4) Confined Space: An employee shall be paid an allowance of 42 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.
(5) Diesel Engine Ships: The provisions of subclauses
(2) and (4) of this clause do not apply to an employee
when he/she is engaged on work below the floor
plates in diesel engine ships, but he/she shall be paid
an allowance of 59 cents per hour whilst so engaged.
(6) Boiler Work: An employee required to work in a
boiler which has not been cooled down shall be paid
at the rate of time and one-half for each hour or part
of an hour so worked in addition to any allowance to
which he may be entitled under subclauses (2) and
(4) of this clause.
(7) Hot Work: An employee shall be paid an allowance
of 35 cents per hour when he/she works in the shade
in any place where the temperature is raised by artificial means to between 46.1 and 54.4 degrees celsius.
(8) (a) Where, in the opinion of the Board of Reference, the conditions under which work is to
be performed are, by reason of excessive heat,
exceptionally oppressive, the Board may—
(i) fix an allowance, or allowances, not
exceeding the equivalent of half the
ordinary rate;
(ii) fix the period (including a minimum
period) during which any allowance so
fixed is to be paid; and
(iii) prescribe such other conditions, relating to the provision of protective
clothing or equipment and the granting of rest periods, as the Board sees
fit.
(b) The provisions of paragraph (a) of this
subclause do not apply unless the temperature
in the shade at the place of work has been raised
by artificial means beyond 54.4 degrees
celsius.
(c) An allowance fixed pursuant to paragraph (a)
of this subclause includes any other allowance
which would otherwise be payable under this
clause.
(9) Percussion Tools: An employee shall be paid an allowance of 20 cents per hour when working a
pneumatic rivetter of the percussion type and other
pneumatic tools of the percussion type.
(10) Chemical, Artificial Manure and Cement Works: An
employee other than a general labourer, in chemical,
artificial manure and cement works shall, in respect
of all work done in and around the plant outside the
machine shop, be paid an allowance calculated at
the rate of $8.65 per week. The allowance shall be
paid during overtime but shall not be subject to penalty additions. An employee receiving this allowance
is not entitled to any other allowance under this
clause.
(11) Abattoirs: An employee employed in and about an
abattoir shall be paid an allowance calculated at the
rate of $11.43 per week. The allowance shall be paid
during overtime but shall not be subject to penalty
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additions. An employee receiving this allowance is
not entitled to any other allowance under this clause.
(12) Phosphate Ships: An employee shall be paid an allowance of 50 cents for each hour he/she works in
the holds ‘tween decks of ships which, immediately
prior to such work, have carried phosphatic rock but
this subclause only applies if and for as long as the
holds and ‘tween decks are not cleaned down.
(19) An employee, holding either a Third Year First Aid
Medallion of the St. John Ambulance Association or
a “C” Standard Senior First Aid Certificate of the
Australian Red Cross Society, appointed by the employer to perform first aid duties, shall be paid $6.83
per week in addition to his/her ordinary rate.
(21) Nominee: A licensed electrical installer or fitter who
acts as a nominee for an electrical contractor shall
be paid an allowance of $42.50 per week.
4. Clause 19.—Car Allowance: Delete this clause and insert
in lieu the following—
19.—CAR ALLOWANCE
Where an employee is required and authorised to use his/
her own motor vehicle in the course of his/her duties he/
she shall be paid an allowance of 54.79 cents per kilometre travelled. Notwithstanding anything contained in this
Clause the employer and the employee may make any
other arrangement as to car allowance not less favourable
to the employee.
5. Clause 20.—Allowance for Travelling and Employment
in Construction Work: Delete paragraph (2)(a) of this clause
and insert in lieu the following—
(a) On jobs measured by radius from the General Post
Office, Perth situated within the area of—
Per Day
$
(i) Up to and including
50 kilometre radius
11.80
OR
(ii) Over 50 kilometres up
to and including 60
kilometres radius
15.20
OR
(iii) Over 60 kilometres up
to and including 75
kilometre radius
23.50
OR
(iv) Over 75 kilometres up
to and including 90
kilometre radius
33.60
OR
(v) Over 90 kilometres up
to and including 105
kilometre radius
43.60
6. Clause 21.—Distant Work: Delete subclause (6) of this
clause and insert in lieu the following—
(6) An employee to whom the provisions of subclause
(1) of this Clause apply shall be paid an allowance
of $24.10 for any weekend that he/she returns to his/
her home from the job but only if—
(a) He/she advises the employer or his/her agent
of his/her intention no later than the Tuesday
immediately preceding the weekend in which
he/she so returns;
(b) He/she is not required for work during that
weekend;
(c) He/she returns to the job on the first working
day following the weekend; and
(d) The employer does not provide or offer to provide suitable transport.
7. Clause 21.—Distant Work: Delete subclause (9) of this
clause and insert in lieu the following—
(9) Where an employee, supplied with the board and
lodging by his/her employer, is required to live more
than 800 metres from the job he shall be provided
with suitable transport to and from that job or be
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paid an allowance of $10.60 per day provided that
where the time actually spent in travelling either to
or from the job exceeds twenty minutes, that excess
travelling time shall be paid for at ordinary rates
whether or not suitable transport is supplied by the
employer.
8. Clause 27.—Grievance Procedure and Special Allowance:
Delete subclauses (3) and (4) of this clause in inset in lieu the
following—
(3) (a) Subject to paragraph (e) of this subclause, a
special allowance of $21.10 per week shall be
paid as a flat amount each week except where
direct action takes place.
(b) Provided that a general combined union meeting called by the Trades and Labor Council or
any absence declared by the Commission under Section 44 as being an authorised absence,
shall not be regarded as non-adherence to the
disputes procedure clause or affect the payment of this allowance.
(c) In the event of the need for a meeting not covered by the circumstances outlined by the
above, a union official shall give 24 hours’
notice to the employer and the reason for the
meeting and $21.10 shall be paid.
(d) Any time which an employee is absent from
work on annual leave, public holidays, bereavement leave or paid sick leave shall not
effect the payment of this allowance.
(e) An apprentice shall be paid a percentage of
$21.10 being the percentage which appears
against his/her year of apprenticeship set out
in subclause (4) of the First Schedule—Wages
of the award.
(4) (a) This subclause is inserted into the award/industrial agreement as a result of legislation
which came into effect on 16 January 1996
(Industrial Relations Legislation Amendment
and Repeal Act 1995) and further varied by
legislation which came into effect on 23 May
1997 (Labour Relations Legislation Amendment Act 1997).
(b) Any question, dispute or difficulty arising under this award shall be subject to dispute
resolution procedures currently applying.
(c) Any settlement reached which is contrary to
the terms of this award shall not have effect
unless and until that conflict is resolved.
(d) Any matter not settled may be referred to the
Western Australian Industrial Relations Commission at any time provided that with effect
from 22 November 1997 it is required that
persons involved in the question, dispute or
difficulty shall confer among themselves and
make reasonable attempts to resolve questions,
disputes or difficulties before taking those
matters to the Commission.
9. Clause 30.—Special Provisions—Western Power Corporation: Delete subclauses (2) through to (5) of this clause and
insert in lieu the following—
(2) In addition to the wage otherwise payable to an employee pursuant to the provisions of this award an
employee (other than an apprentice) shall be paid—
(a) $1.45 per hour for each hour worked if employed at Muja.
(b) 87 cents per hour for each hour worked if
employed at Kwinana.
(3) (a) An employee to whom Clause 20.—Allowance for Travelling and Employment in
Construction Work applies and who is engaged
on construction work at Muja shall be paid—
(i) An allowance of $11.80 per day if he/
she resides within a radius of fifty kilometres from the Muja Power Station;
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(ii) An allowance of $31.90 per day if he/
she resides outside that radius;
in lieu of the allowance prescribed in the said
Clause.
(b) Where transport to and from the job is supplied by the employer from and to a place
mutually agreed upon between the employer
and the employee half the above rates shall be
paid provided that the conveyance used for
such transport is equipped with suitable seating and weather proof covering.
(4) In addition to the allowance payable pursuant to
subclause (6) of Clause 21.—Distant Work of this
award an employee to whom that Clause applies shall
be paid $20.00 on each occasion upon which he/she
returns home at the weekend but only if—
(a) He/she has completed three months’ continuous service with the employer;
(b) He/she is not required for work during the
weekend;
(c) He/she returns to the job on the first working
day following the weekend;
(d) The employer does not provide or offer to provide suitable transport;
and such payment shall be deemed to compensate
for a periodical return home at the employer’s expense.
(5) An employee to whom Clause 21.—Distant Work of
this award applies and who proceeds to construction
work at Muja from his/her home where located within
a radius of fifty kilometres from the General Post
Office, Perth—
(a) Shall be paid an amount of $54.20 and for three
hours at ordinary rates in lieu of the expenses
and payment prescribed in subclause (3) of the
said Clause; and
(b) In lieu of the provisions of subclause (4) of
the said Clause, shall be paid $54.20 and for
three hours at ordinary rates when his/her services terminate if he/she has completed three
months continuous service;
and the provisions of subclause (3) and subclause
(4) of Clause 21.—Distant Work shall not apply to
such an employee.
10. First Schedule—Wages: Delete subclauses (3), (5), (6),
(9) and (10) of this Schedule and insert in lieu the following—
(3) Leading Hands—In addition to the appropriate rates
shown in subclause (2) hereof a leading hand shall
be paid—
(a) If placed in charge of not less
than three and not more than
ten other employees
$17.80
(b) If placed in charge of more
than ten and not more than
twenty other employees
$27.20
(c) If placed in charge of more
than twenty other employees
$35.00
(5) Tool Allowance—
(a) In accordance with the provisions of subclause
(20) of Clause 18.—Special Rates and Provisions of this award the tool allowance to be
paid is—
(i) $10.20 per week to such tradespersons,
or
(ii) In the case of an apprentice, a percentage of $10.20 being the percentage
which appears against his/her year of
apprenticeship set out in subclause (4)
of this schedule.
(b) Any tool allowance paid pursuant to paragraph
(a) of this subclause shall be included in, and
form part of, the ordinary weekly wage prescribed in this schedule.
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(6) Construction Allowance—
(a) In addition to the appropriate rates of pay prescribed in this clause an employee shall be
paid—
(i) $31.50 per week if he/she is engaged
on the construction of a large industrial undertaking or any large civil
engineering project.
(ii) $28.40 per week if he/she is engaged
on a multi-storeyed building but only
until the exterior walls have been
erected and the windows completed
and a lift made available to carry the
employee between the ground floor and
the floor upon which he/she is required
to work. A multi-storeyed building is a
building which, when completed, will
consist of at least five storeys.
(iii) $16.70 per week if he/she is engaged
otherwise on construction work falling
within the definition of construction
work in Clause 5.—Definitions, of this
award.
(b) Any dispute as to which of the aforesaid allowances applies to particular work shall be
determined by the Board of Reference.
(9) Licence Allowance—
A tradesperson who holds and in the course of
his/her employment may be required to use a
current “A” Grade or “B” Grade licence issued pursuant to the relevant regulation in force
at the date of this award under the Electricity
Act, 1945, shall be paid $15.00 per week.
(10) Commissioning Allowances—
An “Electrician Commissioning” as defined
shall be paid at the rate of $22.90 per week in
addition to rates prescribed in this schedule.
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Order.
HAVING heard Mr P J E Stingemore on behalf of behalf of
the applicant and Mr S Newell and with him Mr D Seal on
behalf of the respondent, and by consent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders
THAT the document Gaol Officers Award No. 12 of
1968 and as subsequently amended by the parties, signed
by me for identification, be varied in accordance with the
following Schedule and that such variation shall have effect from the beginning of the first pay period commencing
on or after 16 December 1997.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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Schedule.

1.TITLE
This award shall be known as the Gaol Officers Award 1998
and shall replace the Gaol Officers Award No. 12 of 1968,
Gaol Officers Industrial Agreement 1994, and the Ministry
of Justice Goal Officers Enterprise Agreement 1997.
2ASTATEMENT OF PRINCIPLESNOVEMBER 1997
It is a condition of this award that any variation to its terms
on or from the 17th day of November, 1997, shall not be made
except in compliance with the Statement of Principles
November 1997 made by the Commission in Matter No. 940
of 1997.
2BMINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less that the minimum
adult award wage unless otherwise provided by this clause.
(2) The minimum adult award wage for full time adult
employees is $359.40 per week.
(3) The minimum adult award wage of $359.40 per week is
deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to November 1997 including the
$10.00 per week arbitrated safety net adjustment from Matter
No. 940 of 1997.
(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the minimum adult award wage according to the hours
worked.
(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates
provision to the minimum adult award wage of $359.40 per
week.
(6) (a) The minimum adult award wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements or to other categories of employees who by
prescription are paid less than the minimum award rate.
(a) A liberty to apply is reserved in relation to any special
category of employees not included here or otherwise in
relation to the application of the minimum adult award wage.
(7) Subject to this clause the minimum adult award wage
shall
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime, all other penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for
all other purposes of this award.
(8) This clause shall have effect from the beginning of the
first pay period on or after 14th day of November 1997
1.
2A.
2B.
3.
4.
5.
6.
7.
8
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

3.ARRANGEMENT
Title
Statement of PrinciplesNovember 1997
Minimum Adult Award Wage
Arrangement
Term
Scope
Definitions
Part Time Employment
Public Holidays
Duty Roster
Hours of Duty
Prepaid Hours/Shifts
Special Hours/Shifts
Exceptional and Emergency Hours/Shifts
Management of Peak Musters
Secondments and Vacancies
Annual Leave
Travel Concessions Annual Leave Broome and
Roebourne Prisons
Long Service Leave
Family Carers Leave
Sick Leave
Trade Union Training Leave
Leave to Attend Union Business
Bereavement Leave
Parental Leave
Higher Duties

26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
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Dog Handlers Allowance
Travelling, Relieving and Transfer Allowances
Property Allowance
Uniforms
Civilian Clothing Allowance
Special Provisions
Transfers
Probationary Officers in Training
Board of Reference
Introduction of Change
Establishment of Consultative Mechanisms
Award Modernisation
Dispute Settlement Procedure
Effect of 38 Hour Week
Payment of Wages
Annualised Salaries
Rengagement in Employment
Schedule AArbitrated Safety Net adjustment
Rates of Pay
Schedule BMemorandum of Agreement
Schedule CMemorandum of Agreement

4. TERM
This award shall operate for a period of three years from the
beginning of the first pay period commencing on or after the
date hereof.
5.SCOPE
This Award shall apply to the workers enumerated in
Schedule A hereof.
The parties to the Award shall be the Attorney-General (the
Minister) and the Western Australian Prison Officers Union
of Workers.
6.DEFINITIONS
(1) The definitions referred to hereunder shall apply only
for the purpose of this award and shall not be taken to conflict
in any manner whatsoever with the general orders and
regulations dealing with the control and management of the
Prison Service of Western Australia.
(2) Officers shall mean all workers classified in Schedule
A hereof and shall include probationary and temporary
workers.
(3) Probationary Prison Officer (Training) shall mean an
employee not permanently appointed but undergoing
instruction prior to posting to a prison.
(4) Probationary Officer shall mean a worker not
permanently appointed but undergoing instruction and proving
his suitability for permanent employment.
(5) Permanent Officer shall mean an officer appointed to
the permanent staff as provided by the Prison Act and
Regulations
(6) Practicable shall mean practicable in the fair and
reasonable opinion of the Director provided that if any dispute
arises as to whether in any case such opinion is fair and
reasonable that matter may be referred to the Board of
Reference.
(7) Temporary worker shall mean a worker appointed for
an emergency and whose service does not exceed a period of
three months at any one time.
(8) Accrued Days Off shall mean the paid days off which
accrued to an Officer pursuant to the provisions of the 38 hour
week arrangement prior to 1 July 1994 and remain a residual
entitlement until cleared.
PART 1 CONTRACT OF EMPLOYMENT
7.PART TIME EMPLOYMENT
(A) Flexible Part Time Prison Officers
(1) Flexible part time prison officers shall be engaged to
perform hospital guard duty within the metropolitan area only.
(2) Subject to paragraphs (a) and (b) hereof, flexible part
time prison officers shall be required to escort a prisoner to
the prison upon discharge from hospital where a prison officer
is not available
(a) there shall be a written agreement between the superintendent of the prison and the local branch of
the union as to what circumstances give rise to the
non availability of a prison officer
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(b) the Prison shall be responsible for the return of the
flexible part time prison officer to the hospital.
(3) Flexible part time prison officers shall be engaged by
the hour, with a minimum engagement of not less than three
(3) hours.
(4) Flexible part time prison officers shall be paid $16.01
per hour for all time worked.
(5) The following clauses contained in this Award shall not
apply to flexible part time prison officers
Clause 8.Public Holidays, Clause 9.Duty Roster,
Clause 10.Hours of Duty, Clause 11.Prepaid Hours/
Shifts, Clause 12 Special Hours/Shifts, Clause 13 Exceptional and Emergency Hours/Shifts, Clause
16.Annual Leave, Clause 18.Long Service Leave,
Clause 19 Family Carers Leave, Clause 20.Sick Leave,
Clause 21 Trade Union Training Leave, Clause 22 Leave
to Attend Union Business, Clause 28.Civilian Clothing Allowance and Schedule A Rates of Pay.
(B) Permanent Part Time Employees and Job Sharing
(1) The Ministry of Justice is committed to providing
employees with opportunities to access part time and job share
arrangements
(2) Part time employees may be employed to work less than
forty hours per week.
(3) An employees regular part time hours may be varied by
the Director General with the consent of the employee.
(4) Part time employees shall not be required to work for
less than three hours in any week or on any occasion of
attendance at work.
(5) Part time employees those in job sharing arrangements
shall be entitled to the salary and other conditions of
employment as provided in this Award on a pro rata basis of
their regular working hours to normal weekly working hours .
8.PUBLIC HOLIDAYS
(1) The following days, or the days observed in lieu shall,
subject as hereinafter provided, be recognised as public
holidays, namely: New Years Day, Australia Day, Good
Friday, Easter Monday, Anzac Day, Labour Day, Foundation
Day, Sovereigns Birthday, Christmas Day and Boxing Day.
(2) Where
(a) a day is proclaimed as a whole holiday or as a half
holiday under Section 7 of the Public and Bank Holidays Act, 1972;
and
(b) that proclamation does not apply throughout the State
or to the metropolitan area of the State,
that day shall be recognised as a holiday or, as the case may
be, a half holiday for the purposes of this award within the
district or locality specified in the proclamation.
(3) Except where specifically provided for remuneration for
work performed on all public holidays is included in an
Officers annualised salary as prescribed in Schedule A.
Rates of Pay.
(4) Industrial Officers who work Monday to Friday and are
not required to work public holidays will not receive the public
holiday portion in their annualised salary, however, if a public
holiday falls during such an Officers annual leave, the Officer
will receive a paid day in lieu which will be taken immediately
following the annual leave or at a time mutually acceptable to
the employer and employee. Such a day in lieu shall be clearly
shown on the duty board.
(5) Accrued days off may be taken at a time mutually
acceptable between the employer and the employee.
9.DUTY ROSTER
(1) (a) (i) A four weekly duty board shall be posted up by
11.00 am each pay day to cover shifts for the following two
pay periods and shall only be changed in unforeseen
circumstances.
(ii) An Officers rostered hours of duty may be changed
providing 36 hours notice of change is given. No Officer shall
be compelled to work different ordinary hours to those shown
on the roster within the 36 hour notification period.
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(b) Officers shall be allowed to exchange shifts or days off
or to perform duty for other employees provided the approval
of the Minister or his/her delegate is first had and obtained.
(2) Rosters shall provide for at least eight hours between
the ceasing of one shift and the commencement of the next
shift except in the case of officers working twelve hour shifts
where the break shall be twelve hours..
(3) Where practicable Shift Officers shall be rostered in such
a manner that afternoon shifts, night shift and weekend shifts
are divided equally between such Officers.
(4) Accrued days off shall be clearly shown on the duty board.
(5) The Superintendent at the Broome and Roebourne
Prisons, which have two specified rosters lines operating
independently of the normal roster, and the local branch of
WAPOU may agree a time in lieu arrangement based on time
for time for officers performing escorts where such duty
involves working time outside normal rostered shifts.
10.HOURS OF DUTY
(1) The hours of duty shall be 40 per week, 80 per fortnight,
or 120 per three weeks at the option of the Minister, rostered
in accordance with Clause 9.Duty Roster, of this Award.
(2) The ordinary hours of duty shall be 40 per week, 80 per
fortnight, or 120 per three weeks to be worked in accordance
with Clause 9.Duty Roster, of this Award unless otherwise
agreed by the Union and the Ministry for the purpose of
alternative shift arrangement.
(3) The foregoing hours shall be worked in continuous shifts
of eight hours, twelve hours or such other period as agreed
between the Union and the Minister.
(4) Each Officer shall be allowed a meal break of 30 minutes
during which time Officers other than those on duty shall be
on call. Officers on guard duty shall remain on duty at their
posts during such meal breaks.
The meal break shall be allowed and taken no earlier than
three hours or later than 5.5 hours from the Officer
commencing work. Where an Officer is required for duty
during his/her meal break and his/her meal break is delayed
beyond 5.5 hours from commencement of work, he/she shall
be permitted by the Officer in Charge to cease duty 30 minutes
before the conclusion of their rostered shift providing the
operational requirements of the prison are maintained. If this
is not possible the Officer may take the 30 minutes as time in
lieu at a mutually agreed time between the Officer and the
employer.
Officers who are designated to supervise prisoners or remain
at their work area during their paid meal break shall at that
time, if they desire, consume an ordered meal without charge
(5) Officers working twelve hour shifts shall be allowed two
30 minute meal breaks during the twelve hour shift. These
meal breaks will be taken in accordance with the provisions
of subclause (4).
(6) Accrued days off shall be taken in the agreed non-leave
periods or at a time mutually agreed between the Officer and
the employer.
11.PREPAID HOURS/SHIFTS,
(1) All Officers other than those specifically excluded may
be required to work up to 80 hours per year in addition to
their rostered hours of duty to perform ordinary duties.
Remuneration for these prepaid hours is included in the
Officers annualised salary and no additional payment shall
be made.
(2) The handover time existing as at September 1, 1985
between Officers for the purpose of effecting the customary
rotation of shifts shall be conducted in an Officers own time
without payment in addition to the Officers annualised salary.
(3) Any Officer who is called in for duty for either prepaid
hours/shifts will receive a minimum of three hours credit
against 80 hours Prepaid Hours/Shifts;
(4) (a) Where prepaid shifts/hours are worked where
reasonably practicable they shall be so arranged that Officers
have at least 10 hours between the hours of successive shifts.
(b) An Officer who works so much prepaid hours/shifts
between the termination of his/her ordinary shift and the
commencement of his/her next ordinary shift so that he/she
has not had at least ten consecutive hours off duty between
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such shifts, shall subject to this subclause, be released after
completion of such prepaid shifts/hours until he/she has had
ten consecutive hours off duty without loss of pay for ordinary
working time occurring such absences. If on the instructions
of his/her employer such Officer resumes or continues work
without having had ten consecutive hours off duty he/she shall
be granted time off in lieu for the hours worked until he/she
has had ten consecutive hours off duty without loss of pay for
ordinary working time occurring during such absences.
(c) No Officer shall be required to work more than two full
consecutive shifts, including prepaid or exceptional hours/
shifts, except in the case of an extreme emergency.
(5) The Union or Officer or Officers covered by this award,
shall not in any way, whether directly or indirectly, be a party
to or concerned in any ban, limitation or restriction upon the
working of prepaid hours/shifts, in accordance with
requirements of this clause.
(6) All Officers may be required to work up to eighty hours
per financial year in addition to their rostered hours of duty
for which payment s included in the officers annualised salary.
(7) Subject to subclause (9) an Officer may be called out to
work prepaid hours or shifts when it is necessary to provide
staff for the day to day operations of a prison not covered by
special, emergency, exceptional hours/shifts.
(8) The call out procedures are not intended to be used to
fill vacancies, secondments or to replace Officers who are
absent on workers compensation or training, special projects,
maternity leave, trade union training leave, union business,
and excess prison numbers which are covered by special shifts
as provided in Clause 12.
(9) (a) Subclause (6) and (7) shall not apply to Industrial
Officers or Officers who permanently work day shift, Monday
to Friday.
(b) Industrial Officers who combine to cover a position 7
days per week may be required to work up to 40 hours per
annum. Payment for such prepaid shifts or hours will be
included in their annualised salary.
(c) With the exception of Officers referred to in subclause
(9)(b) above, Industrial Officers are not required to work more
than 40 hours per week. In the event that Industrial Officers
work more than 40 hours per week they will receive time off
in lieu.
(10) (a) The Superintendent of each prison in consultation
with the local Union representative shall determine a minimum
staffing level which will ensure the maintenance of routine
prison functions including the security and welfare of prisoners
and the safety of staff at the prison. The minimum staffing
level must be approved by the Director of Prison Management.
(b) Should a dispute arise as to the minimum staffing level,
it is to be resolved in accordance with Clause 37.Dispute
Settlement Procedure of the Award.
(12) Unless otherwise agreed by the parties, the
Superintendent of each prison shall introduce a call out
procedure to meet the needs of the particular prison. That call
out procedure shall include
(a) a fair roster system, and
(b) a notice system which minimises inconvenience to
Officers and provides flexibility for the prison.
(13) (a) Officers may arrange to swap call out shifts with
other Officers, subject to the approval of their Superintendent.
(b) If an Officer agrees to take over another Officers rostered
shift, that Officer is then responsible for attending for duty for
that rostered shift.
(14) Where possible, Officers will be called out to cover
positions at the same level as their own, however if no such
Officers are available, any available Officer will be called out.
(15) An Officer must not unreasonably fail to attend duty
for a prepaid shift.
(16) If the Superintendent receives a complaint or has reason
to believe that an Officer has unreasonably failed to attend a
prepaid shift or breached this clause, the Superintendent shall
inquire into the matter or require an explanation in writing
from the Officer concerned.
(17) (a) The parties to the Award have agreed that the
unreasonable failure of an Officer to attend a prepaid shift
will constitute serious misconduct.
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(b) If the Superintendent is satisfied that an Officer has
unreasonably failed to attend a prepaid shift, the Superintendent
shall
(i) issue a written warning to the Officer, a copy of which
is to be placed on the Officers Personnel File, after
being sighted by the Officer, and/or
(ii) direct that the Officer be counselled by an Officer
senior in rank, and/or
(iii) direct that the misconduct be noted on the Officers
Performance Appraisal Report, and/or
(iv) recommend to the Executive Officer that the Officer
be given a compulsory transfer to another prison,
and/or
(v) initiate disciplinary proceedings under Part 10, Prisons Act 1981, (which may result in the following
penalties; a caution, a reprimand, a fine not exceeding $250, suspension from duty without pay or other
entitlements for a period not exceeding 10 working
days, reduction to a lower rank, requirement to resign under threat of dismissal or dismissal).
(18) Any dispute arising in relation to the call out procedure
shall be dealt with in accordance with Clause 37.Dispute
Settlement Procedure of the Award or Part 10, Prisons Act
1981 as appropriate.
12.SPECIAL HOURS/SHIFTS
(1) An Officer, including an Industrial Officer, may be offered
and agree to work Special Shifts outside his/her ordinary
working hours, where upon he/she shall be paid at the ordinary
rate for that position in addition to the Officers annualised
salary. Special Shifts shall be utilised to cover for Officers
absent due to vacancies, secondments, special projects, workers
compensation training, trade union training, trade union
business, maternity leave or due to prison overcrowding.
(2) Shifts required to cover an employee on parental leave
shall be special shifts. These shifts shall only be required where
the employees absence cannot be covered by minimum staffing
arrangements or excess/additional staff
(3) An Officer who works on a special shift outside his/her
ordinary hours shall be paid at the ordinary rate in addition to
the Officers annualised salary.
(4) Any Officer who is called in for duty for special hours/
shifts will receive a minimum of three hours call in at Ordinary
rate of the Officers annualised salary
(5) (a) Where special shifts/hours are worked where
reasonably practicable they shall be so arranged that Officers
have at least 10 hours between the hours of successive shifts.
(b) An Officer who works so much special hours/shifts
between the termination of his/her ordinary shift and the
commencement of his/her next ordinary shift so that he/she
has not had at least ten consecutive hours off duty between
such shifts, shall subject to this subclause, be released after
completion of such special shifts/hours until he/she has had
ten consecutive hours off duty without loss of pay for ordinary
working time occurring such absences. If on the instructions
of his/her employer such Officer resumes or continues work
without having had ten consecutive hours off duty he/she shall
be granted time off in lieu for the hours worked until he/she
has had ten consecutive hours off duty without loss of pay for
ordinary working time occurring during such absences.
13.EMERGENCY AND EXCEPTIONAL
HOURS/SHIFTS
(1) An Officer called in for duty under exceptional
circumstances outside the Officers ordinary working hours
shall be paid at the rate of double time in addition to the
Officers annualised salary. Exceptional circumstances shall
include a major emergency as determined by the Minister or
the Chief Executive Officer and includes but is not limited to,
a riot, major fire, or hostage situation.
(2) Any Officer who is called in for duty for exceptional
hours/shifts will receive a minimum of three hours call in at
Double time of the Officers annualised salary .
(3) (a) Where exceptional shifts/hours are worked where
reasonably practicable they shall be so arranged that Officers
have at least 10 hours between the hours of successive shifts.
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(b) An Officer who works so much exceptional hours/shifts
between the termination of his/her ordinary shift and the
commencement of his/her next ordinary shift so that he/she
has not had at least ten consecutive hours off duty between
such shifts, shall subject to this subclause, be released after
completion of such exceptional shifts/hours until he/she has
had ten consecutive hours off duty without loss of pay for
ordinary working time occurring such absences. If on the
instructions of his/her employer such Officer resumes or
continues work without having had ten consecutive hours off
duty he/she shall be granted time off in lieu for the hours
worked until he/she has had ten consecutive hours off duty
without loss of pay for ordinary working time occurring during
such absences.
(c) No Officer shall be required to work more than two full
consecutive shifts, including prepaid hours/shifts and
exceptional hours/shifts, except in the case of an extreme
emergency.
(4) Industrial Officers may be required to respond to
exceptional circumstances
(5) Where an officer is directed to perform an urgent or
emergency medical escort of a prisoner and the duty extends
beyond the normal rostered hours of the officer
(a) if the period is three hours or less such hours shall
be prepaid hours
(b) if the period is more than three hours all such hours
shall be paid at the officers ordinary annualised
hourly rate of pay
(c) where the direction is issued to the officer in the last
hour of that officers scheduled shift then the officer
shall be compensated in accordance with this
subclause for a minimum of three hours
(d) at the officers discretion the arrangement provided
in paragraph (b) of this subclause may be converted
to additional hours.
Provided that where the duty extends a special shift of the
officer then the extended period of duty shall be paid at the
officers ordinary annualised rate of pay.
(6) Where the urgent or emergency medical escort is extended
beyond the normal rostered hours of the officer and the prisoner
is subsequently admitted to the hospital or another medical
institution and that officer is required to provide guard duty
during that admission that time shall
(a) if the period is three hours or less such hours shall
be prepaid hours
(b) if the period is more than three hours all such hours
shall be paid at the officers ordinary annualised
hourly rate of pay.
(c) where the direction is issued to the officer in the last
hour of that officers scheduled shift then the officer
shall be compensated in accordance with this
subclause for a minimum of three hours.
(d) On admission of a prisoner to hospital or medical
institution under the arrangements outlined in this
clause the escorting officers shall be relieved within
one and a half hours of the advice of the admission
of the escorted prisoner. If the escorting officer is
not relieved within the time prescribed then the total
hours worked in excess of the officers normal shift
shall be paid at the officers ordinary annualised
hourly rate of pay.
(e) at the officers discretion the arrangement provided
in paragraph (b) of this subclause may be converted
to prepaid hours.
Provided that where the duty extends a special shift of an
officer then the extended period of duty shall be paid at the
officers ordinary annualised rate of pay.
(7) An Industrial Officer who has appropriate qualifications
and is called out to effect urgent emergency repairs or
maintenance to prison property shall be paid for all time
including travelling time at time and a half the officers normal
annualised rate.
(8) Where prison emergency procedures are invoked in
accordance with relevant prescribed standing orders for the
good order and security of the prison and as a consequence
Officers are directed to perform duties outside rostered hours,
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all hours shall be paid at the rate of time and one half the
officers hourly annualised rate of pay. This provision shall
not apply in instances where a major emergency is declared in
accordance with exceptional hours provisions of subclause
(1) of this clause.
14.MANAGEMENT OF PEAK MUSTERS
(1) If prisoner numbers are such that additional resources
are necessary above the Prisons approved staffing level the
Minister undertakes to use his best efforts to obtain those
resources.
(2) Any Officers called in to work shifts outside the normal
roster for the approved staffing level of the prison due to excess
prisoner numbers will be paid in accordance with subclause
(3) of Clause 12 Special Hours/Shifts of this Award.
15.SECONDMENTS AND VACANCIES
(1) An Officer who is filling a vacant position or who is
filling the position of an Officer absent on secondment, and
who works a special shift will receive payment at the ordinary
daily rate applicable to that vacant position. Such payment is
in addition to the Officers annualised salary. The special shift
referred to in this subclause is not included in the hours referred
to in Clause 10.Hours of Duty of the Award.
(2) All secondments will be centrally controlled by the
Director Prison Management.
(3) The Minister undertakes to fill all vacancies as quickly
as possible to ensure efficient management and avoid
unnecessary secondments.
(4) A pool of full time equivalent staff will be maintained by
the Minister to assist in filling vacancies and secondments.
(5) If there is unnecessary or undue delay by the Minister in
filling vacancies and a dispute arises as a consequence it shall
be dealt with in accordance with Clause 38.Dispute
Settlement Procedure of this Award.
PART 3 LEAVE
16.ANNUAL LEAVE
(1) (a) Except as hereinafter provided, a period of five
consecutive weeks leave with payment of ordinary wages as
prescribed shall be allowed annually to an officer by the
Minister after a period of twelve months continuous service
with the Minister.
(b) Officers employed in the area north of 26 degree south
latitude shall receive one weeks leave after a period of twelve
months continuous service in such area in addition to the leave
prescribed in paragraph (a) hereof.
(c) An Officer who is rostered to work regularly on Sundays
and holidays shall be allowed one weeks leave in addition to
the leave to which he/she is otherwise entitled under this clause.
(2) After one months continuous service in any qualifying
twelve monthly period, an Officer whose employment
terminates through no fault of the officer shall be paid in respect
of each completed month of service in that qualifying period
(a) Five twelfths of a weeks pay at his/her ordinary rate
of pay if he/she is employed in the area south of the
26° south latitude, or
(b) On half of a weeks pay at his/her ordinary rate of
pay if he/she is employed in the north of the 26°
south latitude.
(3) Leave Roster
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The roster shall apply to all Officers who shall be divided
into groups A-H. The actual leave dates may vary from prison
to prison.
The roster shall commence on a pay Friday at a date each
year agreed between the parties to this Award and shall continue
in the order shown for the year with each group commencing
at six weekly intervals.
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Provided, that where an officer for special reasons wishes
to have his/her annual leave at a time other than of his/her
particular group he/she shall make written application to the
Superintendent or Officer in Charge for permission to be
allocated a different date, but if his/her application is approved
he/she shall be considered as having taken his/her leave in
accordance with the roster.
Officers who commence employment subsequent to the
introduction of this roster shall be allocated to a group on
posting to a prison and shall have the option of taking actual
accrued leave due or their annual entitlement.
An officer who has been permitted to proceed on annual
leave and who ceases duty before completing the required
continuous service to accrue the leave, must refund the value
of the unearned pro rata portion, calculated at the rate of salary
as at the date the leave was taken, but no refund is required in
the event of the death of an officer.
Officers who are transferred or promoted to another Prison
shall be allocated a new Annual Leave letter, where there is
irresolvable conflict with that Prisons established leave roster.
The allocation of a new leave letter will only be at the
conclusion of the procedure for negotiations as provided
hereafter.
(4) Annual Leave Letter Procedures for Transfers and
Promotions
(a) An Officer is to be notified prior to transfer or promotion if the leave letter is unavailable at the new
prison.
(b) Discussions are to take place between the Superintendent and the Officer concerned prior to an
allocation of a new leave letter.
(c) Consideration is to be given to situations prior to
transfer or promotion where an Officer has made
travel bookings and paid a deposit, or in any other
situations which make it imperative for Officers to
take their annual leave at the time prescribed by the
original letter for the leave period in question.
(d) The allocation of a new leave letter that places an
Officer with an immediate second long leave period
is to be avoided.
(5) (a) An Officer who, at the commencement of his/her
annual leave, has an entitlement to payment for non-attendance
on the ground of illness for not less than one week under the
provisions of Clause 21.Sick Leave of this award and who
produces to the Minister a certificate from a qualified medical
practitioner that during his/her annual leave he/she was
confined to his/her home or to a hospital for a period of at
least seven consecutive days shall be deemed to be absent
from work through sickness for so much of that period as he/
she would otherwise have been entitled to payment under
Clause 21.Sick Leave.
(b) An Officer to whom paragraph (a) applies shall take the
period deemed to be absence through sickness as annual leave
at a time mutually convenient to the Minister and the Officer.
(6) Annual Leave accumulated to an employee as at
September 1, 1985, shall be adjusted in hours in the ratio of
38 to 40. Annual Leave accrued from 1 July 1994 shall be
accrued on the basis that the Officer works a 40 hour week.
(7) An Officer shall be entitled to take up to 5 days of annual
leave as single days of leave subject to the approval of the
Superintendent or Officer in Charge. Approval for single days
of leave shall not be unreasonably withheld.
17.TRAVEL CONCESSIONS ANNUAL LEAVE
BROOME AND ROEBOURNE PRISONS
(1) Annual leave travel concessions for Officers stationed at
the Broome and Roebourne Prisons when proceeding on
annual leave to a destination outside the geographical region
of their headquarters shall be entitled to the concessions
contained in the following provided that such concessions are
limited to the lesser value of the return economy airfare from
their headquarters to the destination or Perth.
(2) Officers are required to serve a year in these areas before
qualifying for travel concessions. However, officers who have
less that a years service in these areas and who are required to
proceed on annual leave to suit departmental convenience will
be allowed the concessions. The concession may also be given
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to an officer who proceeds on annual leave before completing
the years service provided that the officer returns to the area
to complete the years service at the expiration of the period of
leave.
(3) The mode of travel is to be at the discretion of the Director
General.
(4) Travel concessions not utilised within twelve months of
becoming due will lapse.
Approved Mode
of Travel
(i) Air

(ii) Road

(iii) Air and Road

Travel Concession
Air fare for the
Officer, dependent
spouse and dependent
children
Full motor vehicle
allowance rates, but
reimbursement not to
exceed the cost of
the return air fare
for dependent spouse
dependent children
travelling in the
the return air fare
motor vehicle,
Full motor vehicle
allowance rates for
car trip, but
reimbursement not to
exceed the cost of
the return air fare
for the Officer. Air
fares for the dependent
spouse and dependent
children.

Travelling
Time
One day
each way
Broome°
Two and
one half
days each
way .
Roebourne
Two days
each way
Broome
Two and °
one half
days each
way.
Roebourne
Two days
each way

18.LONG SERVICE LEAVE
(1) Permanent Officers shall be granted long service leave
under the provisions of the Public Service Regulations.
(2) Any Officer who has served at least twelve months
continuously and who is retired through ill-health shall be
paid for long service leave pro rata to the date of leaving the
prison service.
(3) Where practicable three months notice of the
commencing date of long service leave shall be given to
Officers.
(4) If a deceased Officer who had served continuously for at
least twelve months before his death leaves a widow or
children, dependent mother or dependent invalid sister or
brother payment pro rata of long service leave up to the date
of such officers death shall be granted to such widow or
dependants.
(5) Long Service Leave accumulated to an employee as at
September 1, 1985 shall be adjusted in hours in the ratio of 38
to 40. Long Service Leave accumulated as at July 1, 1994,
shall be adjusted in the ratio of 40 to 38.
(6) Officers may with agreement of the employer clear any
accrued entitlement of long service leave in multiples of one
week. The officer has the right to determine the length of any
leave taken.
Such leave shall not be approved where staff are required to
cover the officers absence through prepaid hours duty.
19.FAMILY CARERS LEAVE
(1) Officers covered by this Award may with the consent of
the Ministry use sick leave up to a maximum of 5 days per
annum in accordance with this clause to provide care for
another person subject to
a) The employee being responsible for the care of the
person concerned.
b) The person concerned being either
 a member of the employees immediate family; or
 a member of the employees household.
c) The term Immediate family includes
 a spouse (including a former spouse, a de facto
spouse and a former de facto spouse) of the
employee. A de facto spouse, in relation to a
person, means a person of the opposite sex to
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the first mentioned person who lives with the
first mentioned person as the husband or wife
of that person on a bona fide domestic basis
although not legally married to that person;
and
 a child or an adult child (including an adopted
child, a step child or an ex nuptial child), parent, grandparent, grandchild or sibling of the
employee or spouse of the employee.
d) Production of satisfactory evidence of illness of the
other person.
(2) The officer shall, wherever practicable, give the employer
notice prior to the absence of the intention to take leave, the
name of the person requiring care and their relationship to the
employee, the reasons for taking such leave and the estimated
length of absence. If it is not practicable for the employee to
give prior notice of absence, the employee shall notify the
employer by telephone of such absence.
(3) An employee may elect, with the consent of the Ministry
to take unpaid leave for the purpose of providing care to a
family member who is ill.
20.SICK LEAVE
(1) All Officers shall be entitled to sick leave in accordance
with the following
(a) An Officer who is unable to attend or remain at their
place of employment during ordinary hours of work
by reason of personal ill health or injury, shall be
entitled to payment of 120 hours full pay in the first
and successive years of service.
(b) Entitlement to payment shall accrue at the rate of 10
hours for each completed month of service.
(c) The unused portions of the entitlement to paid sick
leave shall accumulate from year to year and available to the employee for absence by reason of
personal ill health or injury.
(d) All Officers employed after 28 June 1990 shall at
the end of their fourth year of employment have an
additional entitlement to 528 hours on full pay which
shall reduce (if appropriate) in accordance with the
following formula
AL
=
528 x (480- SD)
480
AL
=
Additional Leave entitlement
SD
=
Number of sick leave hours
taken in the first four years
(2) Sick leave will not be granted when the illness is due to
the Officers own neglect or misconduct.
(3) To be entitled to payment in accordance with this clause,
the Officer or the Officers agent shall advise the employer of
his/her inability to attend for work. Provided that such advice
in ordinary circumstances be given to the employer prior to
the commencement of the Officers rostered shift. Where
possible, an Officer shall also advise the employer of his/her
understanding of the nature of the illness and the estimated
duration of the absence.
(4) An Officer who is absent from work for a half day shall
have the absence recorded by the Prison Administration and
debited from the Officers entitlement as prescribed in
subclause (1) of this clause.
(5) The provisions of this clause do not apply to an Officer
who fails to produce a certificate from a medical practitioner
dated within 14 days from the commencement of his/her
absence, provided that the Officer shall not be required to
produce a certificate from a medical practitioner for absences
of less than three consecutive working days unless the total of
such absences exceeds five days in any one accruing year.
(6) An employee proceeding on sick leave shall have the
accrued entitlement to paid sick leave reduced by the time the
employee is absent from work on account of sick leave.
(7) The following subclauses (8), (9), and (10) are to be
read in conjunction with Clause 11.Prepaid Hours/Shifts.
(8) A Superintendent may contact an Officer on sick leave
to maintain communication and render any necessary
assistance. Where possible telephone contact will be made
with the Officer prior to a visit taking place.
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(9) Where a Superintendent has received a complaint or has
reason to believe that an Officer has taken sick leave without
genuine cause the Superintendent may,
(a) inquire into the matter, and/or
(b) require an explanation in writing from the Officer
concerned, and/or
(c) conduct an interview with the Officer either at the
Officers home or place of work, and/or
(d) direct the Officer to attend a medical practitioner
nominated by the Ministry of Justice for a medical
examination to determine the Officers fitness for
duty; and/or
(e) refer the Officer to the Employee Welfare Unit for
counselling.
(10) (a) The parties to the Award have agreed that an Officer
who takes sick leave without genuine cause is guilty of serious
misconduct.
(b) If a Superintendent is satisfied that an Officer who has
taken sick leave without genuine cause or acted in breach of
this clause, the Superintendent shall
(i) direct that the Officer be counselled by an Officer
senior in rank, and/or
(ii) direct that the misconduct be noted on the Officers
Performance Appraisal Report, and/or
(iii) recommend to the Executive Director that the Officer be given a compulsory transfer to another
prison, and/or
(iv) recommend to the Director Prison Management that
the Officer be examined in accordance with Regulation 5 of the Prison Regulations 1982, or
(v) initiate disciplinary proceedings under Part 10 of the
Act, (which may result in the following penalties; a
caution, a reprimand, a fine not exceeding $250, suspension from duty without pay or other entitlements
for a period not exceeding 10 working days, reduction to a lower rank, requirement to resign under
threat of dismissal or dismissal).
(11) Any dispute arising under SubClause (8), (9), and (10)
shall be dealt with in accordance with Clause 37.Dispute
Settlement Procedure of this Award or Part 10, Prisons Act
1981.
21.—TRADE UNION TRAINING LEAVE
(1) Subject to the provisions of this clause—
(a) The employer shall grant paid leave of absence to
employees who are nominated by their Union to attend short courses conducted by the Australian Trade
Union Training Authority.
(b) Paid leave of absence shall also be granted to attend
similar courses or seminars as from time to time approved by agreement between the parties.
(2) An employee shall be granted up to a maximum of five
days’ paid leave per calendar year for trade union training or
similar courses or seminars as approved. However, leave of
absence in excess of five days and up to ten days may be granted
in any one calendar year provided that the total leave being
granted in that year and in the subsequent year does not exceed
ten days.
(3) (a) Leave of absence will be granted at the annualised
rate of pay.
(b) Where a public holiday or rostered day off falls during
the duration of a course, a day off in lieu of that day will not be
granted.
(4) Subject to subclause (3) of this clause shift workers
attending a course shall be deemed to have worked the shifts
they would have worked had leave not been taken to attend
the course.
(5) The granting of leave pursuant to the provisions of
subclause (1) of this clause is subject to the operation of the
organisation not being unduly affected and to the convenience
of the employer.
(6) (a) Any application by an employee shall be submitted
to the employer for approval at least four weeks before the
commencement of the course, provided that the employer may
agree to a lesser period of notice.
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(b) All applications for leave shall be accompanied by a
statement from the relevant Union indicating that the employee
has been nominated for the course. The application shall
provide details as to the subject, commencement date, length
of course, venue and the Authority which is conducting the
course.
(7) A qualifying period of 12 months in government
employment shall be served before an employee is eligible to
attend courses or seminars of more than one-half day duration.
An employer may, where special circumstances exist, approve
an application to attend a course or seminar where an employee
has less than 12 months’ government service.
(8) (a) The employer shall not be liable for any expenses
associated with an employee’s attendance at trade union
training courses.
(b) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours
immediately before or after the course.
22.—LEAVE TO ATTEND UNION BUSINESS
(1) (a) The employer shall grant paid leave during ordinary
working hours to an employee—
(i) who is required to give evidence before any industrial tribunal;
(ii) who as a union-nominated representative of the employees is required to attend negotiations and/or
conferences between the Union and employer;
(iii) when prior agreement between the Union and employer has been reached for the employee to attend
official union meetings preliminary to negotiations
or industrial hearings;
(iv) who as a union-nominated representative of the employees is required to attend joint union/management
consultative committees or working parties.
(b) The granting of leave pursuant to paragraph (a) of this
subclause shall only be approved—
(i) where an application for leave has been submitted
by an employee a reasonable time in advance;
(ii) for the minimum period necessary to enable the union business to be conducted or evidence to be given;
(iii) for those employees whose attendance is essential;
(iv) when the operation of the organisation is not being
unduly affected and the convenience of the employer
impaired.
(2) (a) Leave of absence will be granted at the ordinary rate
of pay.
(b) The employer shall not be liable for any expenses
associated with an employee attending to union business.
(c) Leave of absence granted under this clause shall include
any necessary travelling time in normal working hours.
(3) (a) Nothing in this clause shall diminish the existing
arrangements relating to the granting of paid leave for union
business.
(b) An employee shall not be entitled to paid leave to attend
union business other than as prescribed by this clause.
(c) The provisions of this clause shall not apply to special
arrangements made between the parties which provide for
unpaid leave for employees to conduct union business.
(4) The provisions of this clause shall not apply when an
employee is absent from work without the approval of the
employer.
23.—BEREAVEMENT LEAVE
Employees covered by this Award shall be entitled to
Bereavement Leave as provided by the Minimum Conditions
of Employment Act 1993
24.—PARENTAL LEAVE
24.1 Definition
24.1.1 “Employee” includes full time, part time, permanent,
probationary and temporary employees but does not include
Flexible Part Time Prison Officers.
24.1.2 “Replacement Employee” is an employee specifically
engaged to replace an employee proceeding on parental leave.
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24.2 Eligibility for Parental Leave
24.2.1 An employee is entitled to a period of up to 52 weeks
unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.
24.2.2 Where the employee applying for the leave is the
partner of a pregnant spouse one week unpaid leave may be
taken at the birth of the child concurrently with parental leave
taken by the pregnant employee.
24.2.3 An employee to adopting a child under the age of five
years shall be entitled to three weeks unpaid parental leave at
the placement of the child and a further period of parental
leave up to a maximum of 52 weeks.
24.2.4 An employee seeking to adopt a child shall be entitled
to two days unpaid leave for the employee to attend interviews
or examination required for the adoption procedure. Employees
working or residing outside the Perth metropolitan area are
entitled to an additional days unpaid leave. The employee may
take any paid leave entitlement in lieu of this leave.
24.2.5 Subject to sub-clause (24.2.2) of this clause where
both partners are employed by the agency the leave shall not
be taken concurrently except under special circumstances and
with the approval of the Ministry.
24.3 Other Leave Entitlements
24.3.1 An employee proceeding on parental leave may elect
to utilise any accrued annual leave or accrued long service
leave for the whole or part of the period of parental leave or
extend the period of parental leave with such leave, subject to
the approval of the Ministry.
24.3.2 An employee may extend the maximum period of
parental leave with a period of leave without pay subject to
the approval of the Ministry.
24.3.3 An employee on parental leave is not entitled to paid
sick leave and other paid award absences.
24.3.4 Where the pregnancy of an employee terminates other
than by the birth of a living child then the employee shall be
entitled to such period of paid sick leave or unpaid leave for a
period certified as necessary by a registered medical
practitioner.
24.3.5 Where a pregnant employee not on parental leave
suffers illness related to the employee’s pregnancy or is required
to undergo a pregnancy related medical procedure the employee
may take any paid sick leave to which the employee is entitled
or such further unpaid leave for a period certified as necessary
by a registered medical practitioner.
24.4 Notice and Variation
24.4.1 The employee shall give not less than ten week’s notice
in writing to the Ministry of the date the employee proposes to
commence maternity leave stating the period of leave to be
taken.
24.4.2 An employee proceeding on parental leave may elect
to take a shorter period of maternity leave and may at any time
during that period of leave elect to reduce or extend the period
stated in the original application provided 4 weeks written
notice is provided.
24.5 Transfer to Safe Job
24.5.1 Where illness or risks arising out of pregnancy or
hazards connected with the work assigned to the employee
make it inadvisable for the employee to continue in her present
duties, the duties shall be modified or the employee may be
transferred to a safe position of the same classification until
the commencement of maternity leave
24.5.2 If the transfer to a safe position is not practicable, the
employee may take leave in accordance with the award for
such period as is certified necessary be a registered medical
practitioner.
24.6 Replacement Employee
Prior to engaging a replacement employee the Ministry shall
inform the person of the temporary nature of the employment
and the entitlements relating to return to work of the employee
on parental leave.
24.7 Return to Work
24.7.1 An employee shall confirm the intention to return to
work by notice in writing to the Ministry not less than four
weeks prior to the expiration of the period of parental leave;
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24.7.2 An employee on return from parental leave shall be
entitled to the position which the employee occupied
immediately prior to proceeding on parental leave. Where an
employee was transferred to a safe job pursuant to sub-clause
(e) hereof the employee is entitled to return to the position
occupied immediately prior to the transfer.
24.7.3 An employee may return on a part-time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level on a
part-time basis in accordance with the Part-Time provisions
of the relevant award.
24.7.4 Where the position occupied by the employee no
longer exists the employee shall be entitled to the position of
the same classification level with duties similar, where possible,
to that of the abolished position.
24.8 Effect of Leave on Employment Contract
24.8.1 Fixed Term Contract
An employee employed for a fixed term contract shall have
the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that contract.
24.8.2 Continuous Service
Absence on parental leave shall not break the continuity of
service of an employee but shall not be taken into account in
calculating the period of service for any purpose under the
relevant award or this agreement.
24.8.3 Termination of Employment
An employee on parental leave may terminate employment
at any time during the period of level by written notice in
accordance with the relevant award.
PART 4 ALLOWANCES
25.—HIGHER DUTIES
An Officer required to carry out the duties of a classification
carrying a higher rate than his/her ordinary rate of pay shall be
paid such higher rate of pay but only if he/she is required to
carry out such duties for a period of two hours or more.
Officers who receive a qualifications allowance in accordance
with subclause (4) of Clause 31—Special Provisions shall not
be paid the allowance when acting in a position for which the
qualification is required.
26.—DOG HANDLERS ALLOWANCES
(1) Where the Ministry directs that an officer is to be
responsible for maintaining an animal attached to the Dog
Handlers Unit and that such responsibility includes feeding,
home kennelling, transportation, safety and security of the
animal, the officers shall be paid a fortnightly allowance
calculated at ten and one half percent of the officers fortnightly
annualised salary.
(2) The Ministry shall be responsible to provide alternative
kennel facilities for the animal during an officers leave.
(3) The Ministry shall cover the cost of approved veterinary
treatment provided to the animal.
27.—TRAVELLING, RELIEVING, TRANSFER, AND
DISTRICT ALLOWANCES
(1) Officers who are required to travel or who are relieving
or are transferring shall be paid such travelling, relieving or
transfer allowances as are prescribed from time to time for
Officers of the State Public Service.
(2) Officers shall be paid such district allowances as are
prescribed from time to time for Public Service Officers of the
Ministry of Justice.
28.—PROPERTY ALLOWANCE
(1) For the purposes of this clause the following expressions
shall have the following meanings—
(a) “Agent” means a person carrying on business as an
estate agent in a State or Territory of the Commonwealth, being, in a case where the law of that State
or Territory provides for the registration or licensing
of persons who carry on such a business, a person
duly registered or licensed under that law.
(b) “Dependant” in relation to an officer means—
(i) spouse including defacto spouse;
(ii) child/children; or
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(iii) other dependant family;
who resides with the officer and who relies on the
officer for support.
(c) “Expenses” in relation to an officer means all costs
incurred by the officer in the following areas—
(i) Legal fees in accordance with the Solicitor’s
Remuneration Order, 1976 as amended and
varied, duly paid to a solicitor or in lieu thereof
fees charged by a settlement agent for professional costs incurred in respect of the sale or
purchase, the maximum fee to be claimed shall
be as set out under item 8 of the above order.
(ii) Disbursements duly paid to a solicitor or a
settlement agent necessarily incurred in respect
of the sale or purchase of the residence.
(iii) Real Estate Agent’s Commission in accordance with that fixed by the Real Estate and
Business Agents Supervisory Board, acting
under Section 61 of the Real Estate and Business Agents Act, 1978, duly paid to an agent
for services rendered in the course of and incidental to the sale of the property, the
maximum fee to be claimed shall be fifty percent (50%) as set out under Items 1 or 2—Sales
by Private Treaty or Items 1 or 2—Sales by
Auction of the Maximum Remuneration Notice
(iv) Stamp Duty.
(v) Fees paid to the Registrar of Titles or to the
officer performing duties of a like nature and
for the same purpose in another State or Territory of the Commonwealth.
(vi) Expenses relating to the execution or discharge
of a first mortgage.
(vii) The amount of expenses reasonably incurred
by the officer in advertising the residence for
sale.
(d) “Locality” in relation to an officer means—
(i) Within the metropolitan area, that area within
a radius of fifty (50) kilometres from the Perth
City Railway Station, and
(ii) Outside the metropolitan area, that area within
a radius of fifty (50) kilometres from an officer’s headquarters when they are situated
outside of the metropolitan area.
(e) “Property” shall mean a residence as defined in this
clause including a block of land purchased for the
purpose of erecting a residence thereon to the extent
that it represents a normal urban block of land for
the particular locality.
(f) “Residence” includes any accommodation of a kind
commonly known as a flat or a home unit that is, or
is intended to be, a separate tenement including dwelling house, and the surrounding land, exclusive of
any other commercial property, as would represent a
normal urban block of land for the particular locality.
(g) “Settlement Agent” means a person carrying on business as settlement agent in a State or Territory of the
Commonwealth, being, in a case where the law of
that State or Territory provides for the registration or
licensing of persons who carry on such a business, a
person duly registered or licensed under the law.
(2) When an officer is transferred from one locality to another
in the public interest or in the ordinary course of promotion or
transfer, or on account of illness due to causes over which the
officer has no control, the officer shall be entitled to be paid a
property allowance for reimbursement of expenses incurred
by the officer—
(a) In the sale of residence in the officer’s former locality, which, at the date on which the officer received
notice of transfer to a new locality—
(i) the officer owned and occupied; or
(ii) the officer was purchasing under a contract of
sale providing for vacant possession; or

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(iii) the officer was constructing for the officer’s
own permanent occupation, on completion of
construction; and
(b) In the purchase of a residence or land for the purpose of erecting a residence thereon for the officer’s
own permanent occupation in the new locality.
(3) An officer shall be reimbursed such following expenses
as are incurred in relation to the sale of a residence—
(a) If the officer engaged an agent to sell the residence
on the officer’s behalf—50 percent of the amount of
the commission paid to the agent in respect of the
sale of the residence;
(b) if a solicitor was engaged to act for the officer in
connection with the sale of the residence—the
amount of the professional costs and disbursements
necessarily incurred and paid to the solicitor in respect of the sale of the residence;
(c) if the land on which the residence is created was subject to a first mortgage and that mortgage was
discharged on the sale, then an officer shall, if, in a
case where a solicitor acted for the mortgagee in respect of the discharge of the mortgage and the officer
is required to pay the amount of professional costs
and disbursements necessarily incurred by the mortgagee in respect of the discharge of the
mortgage—the amount so paid by the officer;
(d) if the officer did not engage an agent to sell the residence on his or her behalf—the amount of the
expenses reasonably incurred by the officer in advertising the residence for sale.
(4) An officer shall be reimbursed such following expenses
as are incurred in relation to the purchase of a residence—
(a) if a solicitor or settlement agent was engaged to act
for the officer in connection with the purchase of the
residence—the amount of the professional costs and
disbursements necessarily incurred are paid to the
solicitor or settlement agent in respect of the purchase of the residence;
(b) if the officer mortgaged the land on which the residence was erected in conjunction with the purchase
of the residence, then an officer shall, if, in a case
where a solicitor acted for the mortgagee and the
officer is required to pay and has paid the amount of
the professional costs and disbursements (including
valuation fees but not a procuration fee payable in
connection with the mortgage) necessarily incurred
by the mortgagee in respect of the mortgage—the
amount so paid by the officer;
(c) if the officer did not engage a solicitor or settlement
agent to act for the officer in connection with the
purchase or such a mortgage—the amount of the
expenses reasonably incurred by the officer in connection with the purchase or the mortgage, as the
case may be, other than a procuration fee paid by the
officer in connection with the mortgage.
(5) An officer is not entitled to be paid a property allowance
under paragraph (2)(b) of this clause unless the officer is
entitled to be paid a property allowance under paragraph (2)(a)
of this clause, provided that the Chief Executive Officer may
approve the payment of a property allowance under paragraph
(2)(b) of this clause to an officer who is not entitled to be paid
a property allowance under paragraph (2)(a) of this clause if
the Chief Executive Officer is satisfied that it was necessary
for the officer to purchase a residence or land for the purpose
of erecting a residence thereon in the officer’s new locality
because of the officer’s transfer from the former locality.
(6) For the purpose of this Award it is immaterial that the
ownership, sale or purchase is carried out on behalf of an officer
who owns solely, jointly or in common with—
(a) the officer’s spouse, or
(b) a dependant relative, or
(c) the officer’s spouse and a dependant relative.
(7) Where an officer sells or purchases a residence jointly or
in common with another person—not being a person referred
to in subclause (6) of this clause the officer shall be paid only
the proportion of the expenses for which the officer is
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responsible.
(8) An application by an officer for a property allowance
shall be accompanied by evidence of the payment by the officer
of the expenses, being evidence that is satisfactory to the Chief
Executive Officer.
(9) Notwithstanding the foregoing provisions, an officer is
not entitled to the payment of a property allowance—
(a) In respect of a sale or purchase prescribed in
subclause (2) of this clause which is effected—
(i) more than twelve months after the date on
which the officer took up duty in the new locality; or
(ii) after the date on which the office received
notification of being transferred back to the
former locality;
Provided that the Director General may, in exceptional circumstances, grant an extension of time for
such period as is deemed reasonable.
(b) Where the officer is transferred from one locality to
another solely at the officer’s own request or on account of misconduct.
PART 5 SPECIAL CONDITIONS
29.—UNIFORMS
Uniforms shall be provided by the Minister and shall be
replaced on a reasonable wear and tear basis.
30.—CIVILIAN CLOTHING ALLOWANCE
(1) An allowance, as provided in subclause (3) hereof, may
be paid to an officer covered by this award, where he has
received a prior direction from the Ministry employer to wear
civilian clothes.
(2) The standard of civilian clothes required to qualify for
this allowance shall be at the sole discretion of the Ministry.
(3) The allowance, as provided in subclause (1) hereof, shall
be paid where the Officer is directed to wear civilian clothes
on any shift in any rostered week. The entitlement under this
subclause, shall be on the following scale—
No. of Shifts
Amount
$
1 shift per week
3.80
2 shifts per week
4.45
3 shifts per week
6.90
4 shifts per week
9.20
5 or more shifts per week
11.40
(4) The Minister may, at his/her option, allocate all or any
duty, the nature of which qualifies for the allowance contained
in this clause, to a particular officer in any rostered period.
31.—SPECIAL PROVISIONS
(1) Where an Officer occupies quarters provided by the
Minister, the Minister shall pay the water rates for such quarters.
Where the quarters are in an area served by the Country Area
Water Supply Act, the Minister shall pay for a reasonable
quantity of water. Officers stationed and residing in their own
accommodation north of the 26 degree south parallel, shall
have paid by the Minister a reasonable quantity of water.
(2) An Officer who prior to 28 June 1990 was qualified as
prescribed in the Prison Act Regulations for promotion to the
classification of Senior Prison Officer or Chief Officer and
who has not been appointed to such position, shall be paid
$7.50 per week and $11.00 per week respectively. Officers
who qualify after 28 June 1990 shall not be entitled to these
allowances.
(3) Officers other than Industrial Officers whose duties may
include driving vehicles, engaged in driving duties for more
than two hours per shift, shall be paid an allowance of $2.70
for each shift so worked.
(4) An Officer who is delegated to be Officer in Charge of a
shift shall receive $7.50 for each shift so worked. This
subclause shall also apply to Officers in Charge of a shift at
the Special Operations Unit.
(5) (a) Officers employed at Pardelup Prison Farm and Karnet
who do not live in quarters, shall be paid a travelling allowance
of $3.56 and $2.99 respectively for each shift worked.
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Officers employed at Wooroloo who do not live in quarters
and reside 16 kilometres or more away from the Institution,
shall be paid a travelling allowance of $2.99 per shift.
(b) Officers who were stationed at Geraldton Regional Prison
on 3rd May, 1984 and who by reason of the relocation of the
facilities thereat to the Greenough Regional Prison and who
do not live in quarters, shall be paid $2.99 per shift.
(6) An Officer who is in charge of and required to use
explosives, shall be paid $2.60 for each shift so worked.
(7) Officers appointed to an Industrial Officers position who
have completed 12 months or more service since the end of
their probationary period shall be paid the Industrial Officer
rate which is equal to if no comparative rate exists the next
higher rate from the date of appointment to that Industrial
Officer position. Where the officers’ rate exceeds the “thereafter
rate” for the Industrial Officer position the officer shall be
paid the “thereafter rate” from the date of taking up duty in
that Industrial Officer position.
32.—TRANSFERS
The following principles and objectives are the basis for
transfer arrangements—
Principles
Transfers are to be effected through an agreed process and applied in a manner able to withstand open
scrutiny with fair and equitable treatment of all officers subject to transfer.
Objectives
To facilitate the identification and filling of vacancies in a timely manner.
To ensure that agreed establishment levels are maintained at all prisons.
To ensure that agreed staffing ratios male/female are
maintained in all prisons.
To provide stability in prison staffing.
To provide a degree of predicability and certainty so
that officers can plan for the future.
To provide a system that is easy to work and easy to
understand.
To provide officers with an opportunity to gain broad
based experience.
To provide consistency in the decision making process
(1) Definitions
For the purposes of this clause the following expressions
shall have the following meanings—
“Transfer” means the movement of an employee from
one location to another location at the same , or lesser
rank. This includes Senior Officers, Prison Officers Industrial Officers and Hospital Officers.
First Class Prison Officers will only be considered for a
transfer if there is a vacancy of the same level at the receiving prison.
Where a vacancy does not exist at the officers rank, the
officer may choose to nominate for the transfer list of a
lower rank and regress to that rank on the date a transfer
is effected.
There are two main categories of transfer, these being—
a) Voluntary: A transfer initiated by an officer and
effected through the transfer lists, mutual swap
or a compassionate transfer.
b) Compulsory: A Ministry directive to an officer
to relocate from one location to another in accordance with Prison Regulations.
“Transfer List” is the list of Prison Officers who have
expressed an interest for a transfer ranked in seniority
order at the time of application for placement on a transfer list.
Senior Officers, Industrial Officers and Hospital Officers
can apply to be placed on a Transfer List at any time. If
there is nobody on the Transfer List an officer may submit an expression of interest for transfer to a like for like
position at the time a position becomes vacant.
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“Compassionate Transfer” means a transfer effected outside the normal Transfer Lists in response to personal
circumstances which warrant relocation of an officer.
“Mutual Swap” is a voluntary exchange of positions between officers of the same rank at different locations.
“Executive Director” means the Executive Director Offender Management and successors
“Permanent Posting”: means the placement of an officer
to a permanent position at a prison, on the completion of
the trainee prison officers course.
“Temporary Posting” means the agreed temporary placement of an officer to a prison on the completion of the
trainee prison officer course, pending a permanent posting.
“Local Recruit” means an officer who is specifically recruited for a position in an identified prison or region and
who resides in that location or region.
“Gender Ratio” means the agreed ratio which governs
the percentage of female to male officers at the prison.
“Agreed Establishment Levels” means the number of officers required to fill the permanent substantive positions
within a prison.
“Redeployed Prison Officer” means an officer who, as a
result of a prison closure or abolition of their substantive
position as a result of a restructure, does not have a permanent substantive position at any prison.
(2) Special Rules
(a) Initial Posting
Officers will be required to serve a minimum of twelve
months at their initial posting (Prison) from the trainee prison
officer course.
Where a vacancy is unable to be filled through the normal
transfer process the twelve month requirement may be waived
by the Ministry after consultation with WAPOU.
(b) Two Year Rule
An officer who receives a transfer, whether it be through the
Transfer Lists, mutual swap or a compassionate transfer, will
be ineligible to be considered for a transfer within two years
of their last, unless they are granted a further compassionate
transfer.
Where a vacancy is unable to be filled through the normal
transfer process the two year rule may be waived by the
Ministry after consultation with WAPOU.
(c) New Recruits
Trainee Prison Officers will take up vacancies after transfers
based on the transfer list have been effected except where the
position is filled by a local recruit.
(3) Transfer process
a) Transfer lists
To enable a transfer from a Transfer List to be effective there
must be an identified vacancy at a prison which resulted or
will result in the staffing level being below the approved
establishment level
The Transfer List process will work as follows—
i) Applications for expressions of interest from Prison
Officers and First Class Prison Officers wishing to
transfer to shift officer positions in prisons other than
their own will be advertised in the Employment Notices as required. First Class Prison Officers who are
transferred in this way will revert to the rank of Prison
Officer.
Applications for expressions of interest from Senior
Officers, First Class Prison Officers, Industrial Officers and Hospital Officers to be placed on the
relevant Transfer List can be submitted at any time.
ii) Officers will be eligible to express an interest for
transfer to a maximum of three prisons.
iii) Applications for the Prison Officer Transfer List will
be placed in seniority order at time of application
when requested in the Employment Notices.
iv) All other Transfer Lists will be compiled as applications are received.
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v) Officers who appear on a Transfer List for a particular prison will not have to reapply each time
expressions of interest are called.
vi) Officers accepting a transfer will be subject to the
two year rule and will be removed from all other
Transfer Lists.
vii) Officers who are offered a transfer and decline the
offer will be removed from the Transfer List for that
particular prison, (with the exception of those officers who are redeployees).
viii) Officers on the Transfer List who wish to transfer
with a partner, will take a position on the Transfer
List equivalent to the position of the partner with the
least seniority.
ix) In effecting the Transfer Lists the Ministry will take
into account the following factors—
Officers subject to redeployment;
Gender ratio;
Availability of accommodation at Broome,
Eastern Goldfields and Roebourne;
x) Transfer Lists will be published in Employment
Notices in March and September each year.
(b) Compassionate Transfers
The Ministry, for the purpose of effecting a compassionate
transfer, are not obligated to consider the effects on the
approved establishment levels of the particular prison.
Compassionate transfers will be considered by the Ministry
on the following grounds—
Medical reasons
Personal/Family reasons
Work related (conflict)
Officers seeking a compassionate transfer on one of the above
grounds should make application to the Executive Director
Offender Management stating the reason and where possible
provide supporting evidence (ie advice from doctor).
Costs associated with a compassionate transfer will be met
by the officer unless otherwise approved.
(c) Mutual Swap
A mutual swap will not impact on the approved establishment
level of any prison.
In instances where a mutual swap is approved the officers
concerned will be responsible for all costs associated with the
transfer unless otherwise approved.
Officers seeking a mutual swap are required to adhere to the
following procedures—
Contact officers on the Transfer List who have nominated
the officers current prison for transfer.
Should a mutual swap not be achieved through this action the officer will place a notice at the prison to which
they wish to transfer.
Once the mutual swap has been arranged both officers
are required to seek the recommendation of the Superintendents of both prisons.
A request in writing on how the mutual swap is to occur
with the recommendations from the Superintendents is to
be forwarded to the Executive Director Offender Management.
Officers may be required to return to their original substantive positions held prior to the swap in the event of
one of the parties involved in the swap not fulfilling their
obligations in the mutual swap process.
(d) Redeployed Prison Officers
Officers who have been identified as being subject to
redeployment will be given the opportunity to nominate one
or more prisons where they wish to gain a permanent position.
At the first opportunity the officer will be placed at the
preferred prison in a substantive position.
Should a substantive position not be available the officer
may be placed at the preferred prison or another prison (as
agreed) pending the availability of a substantive position.
Redeployed officers who have been placed through this
means will not be subject to the two year rule.
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(4) Transfer and Removal Allowances
Removal Costs
Removal costs will be paid in accordance with clause 27 (1)
of this Award.
Disturbance Allowance
Disturbance Allowance will be paid in accordance with
clause 27 (1) of this Award.
District Allowances
District Allowance will be paid in accordance with clause
27 (2) of this Award.
Property Allowance
Property Allowance will be paid in accordance with clause
28 of this Award.
North West Child Allowance
North West Child Allowance will be paid in accordance with
Circular to Departments and Authorities No. 9 1980.
General Procedures
Forward two written quotes for the removal of furniture and
effects to the Superintendent of the relevant prison. Approval
must be obtained for goods in excess of 35 cubic meters. Freight
charges for a motor vehicle must be shown as a separate item.
Freight charges for additional items such as second motor
vehicles, boats, trailers, caravans, etc are not to be included in
the quotes.
An SGIO Inventory of Property form must accompany the
two quotes to insure the goods in transit. If this does not occur
or insurance is arranged by another company other than SGIO
the Officer will be responsible for the cost of the insurance.
Air tickets to the new location are provided for the officer
and family by the Ministry. Officers can apply to their Branch
Head for permission to drive to their new location and will be
reimbursed in accordance with clause 35 of the Public Service
Award or the cost of economy air fares which ever is the lesser.
PART 6 PROBATIONARY OFFICERS IN TRAINING
33.—PROBATIONARY OFFICERS IN TRAINING
(1) Probationary Prison Officers (Training) will be required
to work 38 hour week based on 7.6 hours per day and will not
be required to work additional hours or special shifts.
(2) Probationary Prison Officers (Training) shall receive a
loading for shifts worked at the following rates: 15% for
afternoon and night shift, 50% for Saturday and 75% for
Sunday.
(3) The following clauses contained in this Award shall not
apply to Probationary Prison Officers (Training)—
Clause 11.—Prepaid Hours/Shifts, Clause 12 Special
Hours/Shifts, Clause 13 Exceptional and Emergency
Hours/Shifts, and Clause 30.—Civilian Clothing Allowance.
(4) Probationary Prison Officers (Training):shall be entitled
to the leave as provided in this Award on a pro rata basis of
their regular working hours of thirty eight hours to the award
weekly working hours of forty hours.
PART 7 DISPUTE RESOLUTION
34.—BOARD OF REFERENCE
(1) The Commission hereby appoints, for the purpose of this
award, a Board of Reference consisting of a Chairman and
two other members who shall be appointed pursuant to
regulation 60 of the Industrial Arbitration Act (Western
Australian Industrial Commission) Regulations, 1971..
(2) The Board of Reference is hereby assigned the function
of determining any dispute between the parties in relation to
any matter which, under this award, may be allowed, approved,
fixed, determined or dealt with by a Board of Reference.
35.—INTRODUCTION OF CHANGE
Employer’s Duty to Notify
(1) (a) Where the employer has made a decision to introduce
major changes in production, program, organisation, structure
or technology that are likely to have significant effects on
employees, the employer shall notify the employees who may
be affected by the proposed changes and their union.
(b) “Significant effects” include major changes in the
composition, operation or size of the employer’s workforce or
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in the skills required; the elimination or diminution of job
opportunities, promotion opportunities or job tenure; the
alteration of hours of work; the need for retraining or transfer
of employees to other work or locations and restructuring of
jobs. Provided that where the Award makes provision for
alteration of any of the matters referred to in subclause (1)(a)
hereof an alteration shall be deemed not to have significant
effect.
Employer’s duty to discuss change
(2) (a) The employer shall discuss with the employees
affected and their union, the effects the changes are likely to
have on employees, measures to avert or mitigate the adverse
effects of such changes on employees and shall give prompt
consideration to matters raised by the employees and/or their
union in relation to the changes.
(b) The discussion shall commence as early as practicable
after a decision has been made by the employer to make the
changes referred to in subclause (1)(a) hereof.
(c) For the purposes of such discussion, the employer shall
provide to the employees concerned and their union, all relevant
information about the changes including the nature of the
changes proposed; the expected effects of the changes on
employees and any other matters likely to affect employees
provided that the employer shall not be required to disclose
confidential information the disclosure of which would be
inimical to its interests.
36.—ESTABLISHMENT OF CONSULTATIVE
MECHANISMS
The parties to this award are required to establish a
consultative mechanism(s) and procedures appropriate to their
size, structure and needs, for consultation and negotiation on
matters affecting the efficiency and productivity of the
Department and its institutions.
The Operational Efficiency Committee (“the Committee”),
on which both parties are represented, will continue to meet
on a regular basis, as agreed by the parties.
37.—AWARD MODERNISATION
(1) The parties are committed to modernising the terms of
the award so that it provides for more flexible and efficient
working arrangements, enhances productivity, improves the
quality of working life, skills and job satisfaction and assists
positively in the restructuring process.
(2) In conjunction with testing the current award structure
the parties are prepared to discuss all matters raised by the
parties for increased flexibility and efficiency. As such, any
discussions between the parties must be premised on the
understanding that—
(a) The majority of employees employed under this
award and who work in the section, branch or division, must genuinely agree;
(b) No employee will suffer a reduction in ordinary earnings as a result of the change;
(c) The Union must be party to the agreement, in particular, where the employees at any section, branch
or division are holding discussions which would require any award variation. The Union shall be invited
to participate;
(d) The Union shall not unreasonably oppose any agreement;
(e) Subject to the provision of this award, any agreement reached may require ratification by the Western
Australian Industrial Relations Commission.
(3) Should an agreement be reached pursuant to subclause
(2) hereof and that agreement requires an award variation, no
party will oppose the award variation.
38.—DISPUTE SETTLEMENT PROCEDURE
(1) Preamble
Subject to the provisions of the Industrial Relations Act,
1979, any grievance, complaint or dispute, or any matter raised
by the Union or the Ministry and its employees, shall be settled
in accordance with the procedures set out in subclause (2) of
this clause.
The parties agree that no precipitate action will be taken
prior to, or during the time this procedure is being followed.
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(2) Procedure
Where a matter is raised by any party, or individual, or group
of individuals, the following stages shall be observed—
Stage 1: Local discussion between the prison administration and the prison branch of the Union. If
not resolved;
Stage 2: The matter is referred for discussion between
the Ministry and the Union respective executives. If not resolved;
Stage 3: Prompt application for a Section 44 conference at the Western Australian Industrial
Relations Commission.
(3) Access to the Western Australian Industrial Relations
Commission
The settlement procedure provided by this clause shall be
applied to all manner of disputes referred to in subclause (1),
and no party, or individual, or group of individuals, shall
commence any further action, of this kind, which may frustrate
a settlement in accordance with its procedures. Observance of
these procedures shall in no way prejudice the right of any
party in dispute to refer the matter for resolution in the Western
Australian Industrial Relations Commission, at any time.
The status quo will remain until the issue is resolved in
accordance with the procedure outlined above.
PART 8 GENERAL
39.—EFFECT OF 38 HOUR WEEK
Termination
An Officer who terminates his/her employment and has
accumulated Accrued Day(s) Off and has not taken those days
off, shall be paid the total accumulated hours on termination.
An Officer who terminates his/her employment and has taken
Accrued Day(s) Off for which no entitlement has accrued shall
have his/her wages reduced on termination by the total hours
for which payment has been made out but for which the
employee had no entitlement toward those Accrued Day(s)
Off.
PART 9 WAGES
40.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly into an approved Bank,
Building Society Account or other approved Savings
Organisation, or by cheque if so agreed between the employer
and the employee. Deductions from wages will continue to be
made by procuration to other financial institutions.
(2) An employee who regularly performs shifts or weekend
work shall be paid for Accrued Days Off, including shift and
weekend penalties, when those days are taken as leave and at
the rate which applied when they were accumulated.
41.—ANNUALISED SALARIES
(1) All Officers will be paid an annualised salary which will
include a component in lieu of shift penalty payments, accrued
days off, public holidays and overtime.
(2) Any application for a variation in the annualised salary
in the Award may be pursued under the Award in accordance
with the State Wage Fixing Principles.
42.—RE-ENGAGEMENT IN EMPLOYMENT
Where an officer is reengaged in employment the Ministry
has the discretion to—
(i) exempt the officer from all or part of the trainee program
(ii) waive the period of probation
(iii) appoint the officer to a point within the range for the
rank of Prison Officers above the minimum that accounts for the officers previous relevant prison
service
SCHEDULE A—RATES OF PAY
1) ARBITRATED SAFETY NET ADJUSTMENT—
NOVEMBER 1997
(a) Unless otherwise provided the $10.00 per week arbitrated
safety net adjustment from the decision in Matter No. 940 of
1997 is to be added to the wage rates in this clause.
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(b) This arbitrated safety net adjustment may be offset against
any equivalent amount in rates of pay received by employees
whose wages and conditions are regulated by this industrial
agreement and which are above the wage rates prescribed in it
provided that absorption which is contrary to the terms of an
agreement is not required.
(c) Above award payments include wages payable under
enterprise agreements.
(d) Any union party to this industrial agreement is bound to
accept absorption of the arbitrated safety net adjustment in
accordance with this provision.
(e) Increases made under State Wage Case Principles prior
to November 1997, except those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.
(f) This provision will have effect from the first pay period
on or after the 14th day of November 1997
2) RATES OF PAY
The Rates of Pay in this Award include the second $8.00 per
week Arbitrated Safety Net Adjustment payable under the
December 1994 State Wage Decision, the Arbitrated Safety
Net Adjustment payable under the November 1997 State Wage
Decision, and the adjustment approved byway of the Ministry
of Justice Goal Officers Enterprise Agreement 1997 and effective from 5 May 1997.
Title
Annual
Rank
Rate
(a) Probationary Prison
Officer (Training School)
25899
(b) (i)
Prison Officers
Mon-Fri 1st year
29962
2nd Year
31187
3-7 Year
32730
Thereafter
33637
Shifts
1st Year
39158
2nd Year
40855
3-7 Years
42917
Thereafter
44138
Shift—No Additional Shift Component
1st Year
37271
2nd Year
38883
3-7 Year
40844
Thereafter
42005
(ii) First Class Prison Officers
Mon-Fri
34567
Shift
45289
(iii) Senior Officers
Mon-Fri 1st Year
35792
2nd Year
36699
3rd Year
37606
Thereafter
38536
Shift
1st Year
46751
2nd Year
48062
3rd Year
49269
Thereafter
50479
Security Albany
Canning Vale Prison
1st Year
43270
2nd Year
44384
3rd Year
45500
Thereafter
46614
Reception
Canning Vale Prison
CW Campbell
Remand Centre
1st Year
41316
2nd Year
42379
3rd Year
43470
Thereafter
44506
Senior Officer Training
1st Year
44489
2nd Year
45736
3rd Year
46883
Thereafter
48033
(c) Industrial
Drivers—Casuarina
1st Year
37048
2nd Year
38570
3-7 Year
40472
Thereafter
41614

Weekly
Rate
496.47
574.36
597.84
627.41
644.80
750.64
783.16
822.69
846.09
714.46
745.37
782.96
805.20
662.61
868.15
686.10
703.50
720.88
738.71
896.18
921.31
944.46
967.65

829.46
850.82
872.20
893.56

792.00
812.37
833.29
853.15
852.82
876.72
898.72
920.77
710.19
739.37
775.82
797.71

Title
Rank
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Drivers—CW Campbell
Remand Centre
1st Year
34285
2nd Year
35691
3-7 Year
37447
Thereafter
38502
Alternate Weekends
1st year
34711
2nd Year
36279
3-7 Year
37960
Thereafter
38986
Alternative Weekends—Relief
1st Year
35321
2nd Year
36770
3-7 Year
38582
Thereafter
39668
Industrial Officer Group 1
Mon-Fri
34567
Mon-Fri + Public
Holidays
35570
Alternate Weekends
39885
Alternate Weekends
with Reliefs
40755
Bunbury/Casuarina
Canteen
38912
Canning Vale Prison
Canteen
37575
Wooroloo Canteen
36572
Metropolitan Security
Unit—Dog Unit
43382
Albany Activities
38077
Bandyup Activities
41557
Bunbury Activities
40583
EAGO Activities
42086
Greenough Activities
42732
Karnet Activities
42419
Wooroloo Activities
41602
Canning Vale Prison
Reception
39212
CW Campbell Remand
Centre—Reception
40755
Industrial Officer Group 2
Mon-Fri
1st Year
35792
2nd Year
36699
3rd Year
37606
Thereafter
38536
Mon-Fri + Public Holidays
1st Year
36831
2nd Year
37775
3rd Year
38721
Thereafter
39667
Alternate Weekends
1st Year
41522
2nd Year
42550
3rd Year
43605
Thereafter
44694
Alternate Weekends + Self Relief
1st Year
42204
2nd Year
43291
3rd Year
44378
Thereafter
45465
East Perth Lock Up
1st Year
39540
2nd Year
40556
3rd Year
41572
Thereafter
42589
Metropolitan Security Unit—Dog Unit
1st Year
44927
2nd Year
46086
3rd Year
47245
Thereafter
48403
Bunbury Cook Instructors
1st Year
44425
2nd Year
45569
3rd Year
46715
Thereafter
47861
Kitchen—Canning Vale Prison
1st Year
39983
2nd Year
41011
3rd Year
42040
Thereafter
43068

Weekly
Rate
657.22
684.17
717.83
738.05
665.39
695.44
727.67
747.35
677.08
704.85
739.59
760.41
662.61
681.85
764.57
781.25
745.92
720.30
701.06
831.61
729.90
796.62
777.96
806.77
819.14
813.14
797.48
751.67
781.25
686.10
703.50
720.88
738.71
706.02
724.13
742.26
760.39
795.96
815.64
835.88
856.76
809.02
829.86
850.70
871.53
757.94
777.43
796.91
816.39
861.22
883.43
905.67
927.85
851.59
873.53
895.49
917.46
766.45
786.16
805.87
825.59
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Title
Rank

Annual
Rate

Weekly
Rate

54959
56192
57829

1053.52
1077.17
1108.56

43896

862.30

Hospital Officers
1st Year
2nd Year
Thereafter
Senior Hospital
Officer

In addition to the rates prescribed above, any Officer or
Industrial Officer attaining First Class status prior to 12
November, 1987 shall be paid an additional $8.00 per week.
SCHEDULE B—MEMORANDUM OF AGREEMENT
The Hon. Minister for Corrective Services and the Western
Australian Prison Officers’ Union of Workers, agree to the
following provisions in respect of the introduction of the
Structural Efficiency Adjustment of October 1989.
STATE WAGE PRINCIPLES—
It is a term of this Award that the Union undertakes for
the duration of the Principles determined by the Industrial Relations Commission in Court Session in
Application No. 1940 of 1989 not to pursue any extra
claims, award or over award except when consistent with
the State Wage Principles.
HEALTH AND FITNESS—
Officers who are selected for a Senior Officers Qualification Course shall undergo a health and fitness appraisal
as part of the course. The appraisal will test, inter alia,
lung function, blood pressure and aerobic fitness. The
appraisal shall not be used for promotional or assessment
purposes, however, participants on the courses are expected to give a serious commitment to and a measurable
improvement in fitness.
EMERGENCY RESPONSE GROUP—
Officers appointed to the Emergency Response Group
(ERG) will be required to undergo a health and fitness
test as part of the selection process. In addition, upon appointment the Officers will be required to meet fitness
standards determined from time to time.
The Officers appointed to the ERG will carry out duties
as outlined in the ERG Operations Parameters document
issued by the Executive Director of Offender Management.
INDUSTRIAL OFFICER CLASSIFICATIONS—
The Industrial Officers Classification Committee, consisting of equal Ministry and Union representation, shall
examine classification claims from Industrial Prison Officers. Agreed classifications shall be forwarded to the
Industrial Relations Commission for ratification.
Where the Classification Committee is unable to agree
on a classification or where an Officer wishes to appeal
against the decision of the Committee, the appeal shall be
processed in accordance with the Commission’s correspondence to the parties pursuant to Application No. 1303
of 1988.
SCHEDULE C—MEMORANDUM OF AGREEMENT
The Attorney General and the Western Australian Prison
Officers’ Union of Workers, agree to the following provisions
from the Gaol Officers’ Award No. 12 of 1968 and the Ministry
of Justice Goal Officers Enterprise Agreement 1997 shall
continue in force
SICK LEAVE.
All Officers who prior to 1 July 1994 received a total sick
leave entitlement of three months with payment of ordinary
wages and three months with payment of half ordinary wages
in each period in three years; will receive a credit of 528 hours
in addition to their entitlements under Clause 20 (1)(a).
All Officers with more than 10 years continuous service as
at 1 July 1994, who had accrued more than 528 hours sick
leave will be entitled to receive those days in addition to their
entitlements under Clause 20 (1)(a).
INDUSTRIAL OFFICER CLASSIFICATIONS
The parties will develop criteria structure for the future
operations of Industrial Officers within the Prison Service.
The criteria will address work requirements and reclassification
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procedures. The agreed reclassification procedures will replace
the Industrial Officers Reclassification Committee.
RANK STRUCTURE
The existing rank structure including Industrial Officers will
be investigated with a view to developing a more appropriate
structure for the future operations of the Prison Service.
PERFORMANCE MANAGEMENT
The parties agree to the implementation of a performance
management system for the assessment of Prison Officer work
performance.

METAL TRADES (GENERAL) AWARD 1966.
No. 13 of 1965.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch
and
Anodisers W.A. and Others.
No. 1161(B) of 1996.
Metal Trades (General) Award 1966.
CHIEF COMMISSIONER W.S. COLEMAN.
16 December 1997.
Order.
HAVING heard Mr G. Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers—Western Australian Branch and Mr C.
Young on behalf of the Communications, Electrical, Electronic,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division,
Western Australian Branch and Mr P. Cooke on behalf of the
Respondents, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—
with the consent of the parties and in accordance with the
Statement of Principles—August 1996 (76 WAIG 3368),
Clause 21.—Distant Work (Part I—General of the Award),
Clause 6.—Allowances for Travelling and Employment
in Construction Work and Clause 7.—Distant Work (Part
II—Construction of the Award) be varied pursuant to the
following Schedule to movements in CPI and where relevant the transport component of the CPI between 1 July
1995 and 30th June 1996. The variations being effective
from the first pay period commencing on or after 11th
November 1997.
(Sgd.) W. S. COLEMAN,
[L.S.]
Chief Commissioner.
———
Schedule.
PART I—GENERAL
1. Clause 21.—Distant Work—
A. Delete subclause (4) and paragraph (a) of this clause
and insert in lieu thereof the following—
(4) An employee, to whom the provisions of
subclause (1) of this clause apply, shall be paid
an allowance of $24.10 for any weekend the
employee returns home from the job, but only
if—
(a) the employee advises the employer or
the employer’s agent of such intention
not later than the Tuesday immediately
preceding the weekend in which the
employee so returns;
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B. Delete subclause (5) of this clause and insert in lieu
thereof the following—
(5) Where an employee, supplied with board and
lodging by the employer, is required to live
more than 800 metres from the job, the employee shall be provided with suitable transport
to and from that job or be paid an allowance
of $10.60 per day, provided that where the time
actually spent in travelling either to or from
the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or
not suitable transport is supplied by the employer.
PART II—CONSTRUCTION
2. Clause 6.—Allowance for Travelling and Employment in
Construction Work: Delete subclause (1) and paragraphs (a),
(b) and (c) of this clause and insert in lieu thereof the following—
(1) An employee, who on any day is required by the
employer to report directly to the job, shall be paid
an allowance in accordance with the provisions of
this subclause to compensate for travel patterns and
costs peculiar to the industry, which includes mobility requirements of employees, and the nature of
employment in construction work covered by this
Award—
(a) On places within a radius of 50 kilometres
from the General Post Office, Perth—$11.80
per day.
(b) For each additional kilometre to a radius of 60
kilometres from the General Post Office,
Perth—63 cents per kilometre.
(c) Subject to provisions of paragraph (d) hereof,
work performed at places beyond a 60 kilometre radius from the General Post Office,
Perth shall be deemed to be distant work unless the employer and the employees, with the
consent of the union, agree in any particular
case that the travelling allowance for such
work shall be paid under this clause, in which
case an additional allowance of 63 cents per
kilometre shall be paid for each kilometre in
excess of the 60 kilometre radius.
3. Clause 7.—Distant Work—
A. Delete subclause (6) and paragraph (a) of this clause
and insert in lieu thereof the following—
(6) An employee, to whom the provisions of
subclause (1) of this clause apply, shall be paid
an allowance of $24.10 for any weekend that
the employee returns home for the job, but only
if—
(a) the employee advises his/her employer
or the employer’s agent of his/her intention not later than the Tuesday
immediately preceding the weekend in
which he/she so returns.
B. Delete subclause (7) of this clause and insert in lieu
thereof the following—
(7) Where an employee, supplied with board and
lodging by the employer, is required to live
more than 800 metres from the job the employee shall be provided with suitable transport
to and from the job or be paid an allowance of
$10.60 per day, provided that where the time
actually spent in travelling either to or from
the job exceeds 20 minutes, that excess time
shall be paid for at ordinary rates whether or
not suitable transport is supplied by the employer.
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MOTOR VEHICLE (SERVICE STATION, SALES
ESTABLISHMENTS, RUST PREVENTION AND
PAINT PROTECTION) INDUSTRY AWARD
No. A29 of 1980.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Asterian Pty Ltd t/as Mick’s Caltex and Others
and
The Australian Workers’ Union, Western Australian Branch,
Industrial Union of Workers and Others.
No. 964B of 1997.
Motor Vehicle (Service Station, Sales Establishments, Rust
Prevention and Paint Protection) Industry Award No. 29 of
1980.
No. A 29 of 1980.
15 December 1997.
Order.
HAVING heard Ms C. Brown and Ms J. Moss on behalf of the
respondents and Mr M. Lourey on behalf of the Australian
Workers’ Union, West Australian Branch, Industrial Union of
Workers and by consent, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
(1) THAT application 964B be divided into 964B and
964C of 1997.
(2) THAT the Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint Protection)
Industry Award No. 29 of 1980 be varied in accordance with Schedule A and be further consolidated in
accordance with Schedule B and that such variation
shall have effect from the beginning of the first pay
period commencing on or after the 15th day of December 1997
(3) THAT the claim specified in item 8(b) of application 964 of 1997 stand as the claim in application
964C of 1997.
(4) THAT application 964C of 1997 be adjourned sine
die.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

SCHEDULE A
1. Clause 2.—Arrangement: Delete this clause and insert in
lieu thereof the following—
1.
1A.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

2.—ARRANGEMENT
Title
Statement of Principles—November 1997
Arrangement
Scope
Area
Term
Definitions
Contract of Service
Hours
Meal Breaks
Classification of Employees
Wages
Additional Rates for Ordinary Hours
Overtime
Payment of Wages
Superannuation
Vehicle Allowance
Location Allowance
Country Work
Annual Leave
Public Holidays
Absence Through Sickness
Long Service Leave
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23.
24.
25.
26.
27.
28.
29.
30.

Bereavement Leave
Parental Leave
Keeping and Inspection of Records
Union Right of Entry
Enterprise Agreements
Dispute Resolution Procedure
Traineeships
Supported Wages
Appendix—Resolution of Dispute Requirements
Appendix—S.49B—Inspection of Records Requirements
Appendix A—Previous Classification Definitions
Schedule A—Respondents
Schedule B—Parties to Award—Union Party
2. Clause 2A.—State Wage Case Principles—September
1989: Delete this clause.
3. Clause 6.—Contract of Service: Delete this clause and
insert in lieu thereof the following—
6.—DEFINITIONS
(1) Full Time: means an employee who is engaged on the
basis that the ordinary hours of work are a weekly average of
thirty eight and who shall accrue leave and other award benefits on the basis of thirty eight hours of work.
(2) Part Time: means an employee who is engaged to work a
specified number of ordinary hours less than an average of
thirty eight on a regular basis and who shall accrue leave and
other award benefits in the same proportion as the average
weekly number of hours worked bears to thirty eight.
(3) Casual: means an employee who is engaged and advised
as such at the time of employment. Casual employment shall
include circumstances where the expected duration of employment is for a short term or is irregular.
4. Delete Clause 7.—Hours, Clause 8.—Overtime, Clause
8A.—Additional Rates for Ordinary Hours, Clause 9.—Meal
Breaks, Clause 10.—Public Holidays and Annual Leave,
Clause 11.—Record, Clause 12.—Representatives Interviewing Employees, Clause 13.—Absence Through Sickness,
Clause 14.—General Provisions, Clause 15.—Supply of Overalls and Protective Clothing, Clause 16.—Under-rate
Employees, Clause 17.—Junior Employees and insert new
clauses 7.—Contract of Service, 8.—Hours, 9.—Meal Breaks,
10.—Classification of Employees, 11.—Wages, 12.—Additional Rates for Ordinary Hours, 13.—Overtime,
14.—Payment of Wages, 15.—Superannuation, 16.—Vehicle
Allowance, 17.—Location Allowance as follows—
7.—CONTRACT OF SERVICE
(1) Engagement
(a) At the commencement of employment an employee
shall be advised of their status which shall be—
(i) Full-time; or
(ii) Part-time; or
(iii) Casual
(b) An employee, other than a casual employee, may be
engaged subject to a probationary period not exceeding eight weeks. Subject to subclause (2) of this
clause during a probationary period an employee shall
not be entitled to notice or be required to give notice
to terminate the employment contract. The probationary period may be extended for a specified period
not exceeding eight weeks, provided the employer
advises the employee in writing of the new expiry
date of probation and the reasons for the extension.
(c) The employer may direct an employee to carry out
such duties as are within the limits of the employee’s skill, competence and training and to use such
equipment as may be required, provided that the
employee has been properly trained in the safe use
of such equipment.
(2) Termination
(a) An employee’s employment may be terminated by
either party giving notice in accordance with paragraph (b) of this subclause except—
(i) in the case of misconduct justifying instant
dismissal; or

(b)
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(ii) in the case of a casual employee; or
(iii) in the case of a probationary employee, unless
the employee has commenced a shift in which
case notice shall be to the end of the rostered
shift
(i) An employee wishing to terminate their employment shall give to the employer notice of
one week. By agreement, the requirement for
the employee to give notice may be waived.
(ii) An employee’s employment may be terminated at the initiative of the employer by the
giving of notice or payment in lieu of notice
in accordance with the table below.
Employee’s period of continuous service with
the employer
Not more than 1 year
More than 1 year, but not more than 3 years
More than 3 years, but not more than 5 years
More than 5 years

Period of notice
At least 1 week
At least 2 weeks
At least 3 weeks
At least 4 weeks

The period of notice is increased by one week if the
employee is over 45 years old and has completed at
least 2 years continuous service with the employer
and it is the employer’s decision to terminate the
employment contract.
(iii) Payment in lieu of notice must be calculated
on the basis of—
(aa) the employee’s ordinary hours of work;
and
(bb) the amounts payable to the employee
in respect of those hours, including (for
example) allowances, loadings and
penalties.
(iv) If an employee fails to give the required notice, or having given or been given the required
notice, leaves before the end of the notice period, the employee shall forfeit or pay to the
employer an amount equivalent to the wages
for the period of notice not worked.
(v) Nothing in this clause affects the employer’s
right to dismiss an employee without notice
for serious misconduct and an employee so
dismissed shall only be entitled to be paid for
the time worked up to the time of dismissal.
(c) The employment of a casual employee shall be
brought to an end by the giving of one hour’s notice
by either party.
(3) Variation of terms
A part-time employee may, by agreement vary their specified hours without notice provided that—
(a) the ordinary hours in any one shift shall not exceed
the maximum number of hours normally worked in
a single shift in that business; and
(b) the number of ordinary hours in any one week does
not exceed the hours specified in Clause 8.—Hours.
(4) General conditions
(a) The employer shall be under no obligation to pay for
any day not worked upon which an employee is required to present for duty, except when such absence
from work is due to an entitlement to paid leave prescribed by this award.
(b)
(i) The employer is entitled to deduct payment
for any day or part of a day upon which an
employee cannot be usefully employed because of a strike, or any limitation placed upon
work by the union party to this award or any
other association or union.
(ii) The provisions of paragraph (b)(i) of this
subclause also apply where the employee cannot be usefully employed through any cause
which the employer could not reasonably have
prevented, but only if, and to the extent that
the employer and the union so agree, or, in the
event of disagreement the Board of Reference,
so determines.
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(iii) Where the stoppage of work has resulted from
a breakdown of the employer’s machinery the
Board of Reference, in determining a dispute
under paragraph (b)(ii) of this subclause, shall
have regard for the duration of the stoppage
and the endeavours made by the employer to
repair the breakdown.
8.—HOURS
(1) (a) The provisions of this clause apply to all employees
to whom this award applies.
Subject to the provisions of this clause, the ordinary hours
of work shall be an average of not more than 38 per week to be
worked on one of the following bases.
(i) 38 hours within a work cycle not exceeding seven
consecutive days; or
(ii) 76 hours within a work cycle not exceeding 14 consecutive days; or
(iii) 114 hours within a work cycle not exceeding 21 consecutive days; or
(iv) 152 hours within a work cycle not exceeding 28 consecutive days; or
(v) 304 hours within a work cycle not exceeding eight
weeks for the purposes of working an eight week
roster.
(b) For the purposes of this clause any other work cycle
during which a weekly average of 38 ordinary hours is worked
may be agreed between the employer and the employee(s).
(2) In each workplace an assessment should be made as to
which arrangement of hours best suits the business and the
needs of the employees. Any proposal for changing the arrangement of working hours shall be discussed with the
employee(s) concerned with the objective of reaching agreement.
(3) The ordinary hours of work may be worked on any or all
days of the week Monday to Sunday inclusive and shall be
consecutive except for a meal break taken in accordance with
Clause 9.—Meal Breaks.
(4) (a) The ordinary hours of work for full time and part
time employees shall be arranged over not more than ten starts
per fortnight which may be worked consecutively provided at
least two consecutive days off are allowed within each fortnight.
(b) Notwithstanding paragraph (a) of this subclause, an employer and employee may agree to work an alternative
arrangement of ordinary hours provided at least two consecutive days off duty are allowed within each fortnight.
(5) The ordinary hours of work prescribed herein shall not
exceed ten on any day provided that, by agreement between
the employer and the majority of employees concerned in the
workplace or section(s), up to twelve ordinary hours on any
day may be worked.
(6) (a) The employer shall notify employees at least seven
days in advance of the employees’ rostered ordinary hours of
duty. Provided that ordinary hours may be varied by agreement between the employer and the employee(s) concerned or
by the employer giving seven days’ notice.
(b) Where rostered ordinary hours are changed without either agreement or notice prescribed in paragraph (a) of this
subclause the employee shall be paid a penalty of 50% or the
penalty applicable to the revised shift in accordance with
Clause 12.—Additional Rates for Ordinary Hours in addition
to the base wage whichever is the greater.
9.—MEAL BREAKS
(1) UNPAID MEAL BREAKS
(a) Where it is not impracticable to relieve an employee
from the workstation, an employee shall be allowed
an unpaid meal break in accordance with the following—
(i) more than 5 and up to 8 ordinary hours—30
minutes; or
(ii) more than 8 and up to 10 ordinary hours—45
minutes; or
(iii) more than 10 and up to 12 ordinary hours—1
hour.
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(b) Provided the employer and employee may agree to
vary the entitlement above to not more than one and
one half hours total unpaid meal breaks and may make
suitable arrangements for the meal breaks to be split
into not more than three parts.
(c) The time of taking a scheduled unpaid meal break
by one or more employees may be altered by the
employer if it is either agreed to by the employee(s)
or is necessary to do so in order to meet a requirement for continuity of operations.
(d) The employer and employee may agree that the employee work for up to six hours without taking a meal
break referred to in this clause.
(e) An employee who is rostered to take an unpaid meal
break and is prevented from doing so for more than
one hour from the scheduled time shall be paid at
overtime rates for the period commencing at the
scheduled meal break until the meal interval is taken.
Nothing in this subclause shall be read as a requirement to pay overtime rates for any hours outside of
the rostered shift.
(2) PAID MEAL BREAK
(a) Where it is impracticable for an employee to be relieved from the work station for a rostered and
uninterrupted meal break, a paid meal break shall be
allowed to an employee in accordance with the following—
(i) more than 5 and up to 8 ordinary hours—20
minutes; or
(ii) more than 8 and up to 10 ordinary hours—30
minutes; or
(iii) more than 10 and up to 12 ordinary hours—
45 minutes.
(b) Employees entitled to a paid meal break shall be allowed the meal break at the work station to partake
of meals and refreshments that would ordinarily be
allowed for unpaid breaks. Provided that customer
service shall be maintained at all times.
(c) The paid meal break shall be considered as time
worked for all purposes of the award.
10.—CLASSIFICATION OF EMPLOYEES
(1) An employee shall be paid the wages prescribed by Clause
11.—Wages according to the levels described below. During
the first eight weeks of employment a new employee who has
no previous experience at that level may be paid the rates of
pay prescribed for the level immediately below the employee’s classification whilst skills acquisition and on the job
training is occurring.
(2) Motor Vehicle Industry Employee Level 1—
An employee at this level performs routine duties essentially of a manual nature and to the level of the
employee’s training—
(a) performs general labouring and cleaning duties;
(b) exercises minimal judgement;
(c) works under direct supervision;
(d) is undertaking structured training so as to enable the employee to work at Level 2;
(e) provides customer service to the required
standard.
Level 1 employees carry out work connected with functions including—
(a) car washing/polishing (manual);
(b) provisioning of driveway supplies;
(c) windscreen cleaning;
(d) manual fuel dispensing.
(3) Motor Vehicle Industry Employee Level 2—
An employee at this level performs work above and
beyond the skills of an employee at Level 1 and to the
level of the employee’s training—
(a) works under direct supervision either individually or in a team environment;
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(b) understands and undertakes basic quality control/assurance procedures including—
(i) the ability to recognise basic quality deviations and faults;
(ii) the ability to determine the level of
action required and takes appropriate
action having regard to the employee’s
level of skills, competence and training.
(c) provides customer service to the required
standard;
(d) exercises limited discretion within established
procedures and limits.
Level 2 employees carry out work connected with the
functions including—
(a) control of the automated car washing facilities including supervising Level 1 and
rectifying faults;
(b) stock counting and recording, replenishment
and rotation;
(c) maintenance of vehicle presentation standards
of interior/exterior;
(d) removal and replacement of minor panelling
and application of rustproofing for routine
vehicles;
(e) under bonnet checks, tyre pressure checks and
wheel changing;
(f) assist with hire and sales transactions (eg trailers, vehicles, lawnmowers);
(g) assist with the provision of on the job training;
(h) greasing and lubrication;
(i) servicing of vehicles (where no mechanical
knowledge is required).
(4) Motor Vehicle Industry Employee Level 3—
An employee at this level performs work above and
beyond the skills of an employee at Level 2 and to the
level of the employee’s training—
(a) is responsible for the quality of the employee’s own work subject to routine supervision;
(b) works under routine supervision either individually or in a team environment;
(c) exercises discretion within the employee’s
level of skills and training;
(d) provides customer service to the required
standard.
Level 3 employees carry out work connected with the
functions including—
(a) vehicle detailing;
(b) wheel balancing, tyre repair and fitting;
(c) assisting in console operation and all sales/hire/
service/credit transactions;
(d) co-ordination of rustproofing duties and perform non routine tasks.
(5) Motor Vehicle Industry Employee Level 4—
An employee at this level performs work above and
beyond the skills of an employee at Level 3 and to the
level of the employee’s training—
(a) works from complex instructions and procedures;
(b) assists in the provision of on the job training;
(c) co-ordinates work in a team environment or
works individually under general supervision;
(d) is responsible for assuring the quality of the
employee’s own work;
(e) provides customer service to the required
standard.
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Level 4 employees carry out work connected with the
following functions—
(a) console operators working alone responsible
for customer/supplier requirements and/or who
are responsible for the work of Level 3 console operators;
(b) advanced stock control procedures including
ordering and receiving.
(6) Classifying Employees—
(a)
(i) An employee will only be classified into a
particular level where than employee has been
trained and meets the assessment and competence criteria established for the higher level
and a vacancy exists. The grading of employees is provisional on the employee remaining
willing and able to perform the duties required
in the level in which they are classified.
(ii) An employee reclassified to a higher level will
have the employee’s performance subject to
review and the employer may revert the employee’s classification to the previous level
where the employee’s performance is unsatisfactory.
(iii) (aa) The assessment of employees will be
carried out by the employer or a nominated representative.
(bb) At the employee’s request, re-assessment of the grading or a disagreement
regarding a reclassification pursuant to
subparagraph (6)(a)(ii) of this clause
will be carried out in conjunction with
an agreed third party. The review will
take into account the requirements of
the job, specifically the range and
level of skills required to be utilised
against the criteria specified in this
clause.
(cc) If disagreement still exists, either party
may refer the matter to a Board of Reference for determination.
(dd) At any stage where disagreement exists regarding the implementation of the
classification structure, the employer
and the employee may elect to have a
representative of their choosing involved in the process of resolution.
(iv) No employee or employer shall be prejudiced
by acting, or failing to act, in a manner provided for in this subclause and no employee
shall be entitled to retrospective payment as a
result of a disputed classification.
(b) An employee who is required to exercise the skills
and/or perform any function described at a higher
level, for the purposes of relieving or undertaking an
additional shift shall be paid the higher rate for the
duration of the shift. The higher rate shall not apply
during a period of formal training, either on or off
the job, in functions classified higher than an employee’s level.
(c) The parties and respondents to this award reserve
leave to apply during any applications for wage increases paid under the Minimum Rates Adjustment
Principle to amend this classification structure.
(7) Payment of Increases According to Level—
An employee’s wage increases arising out of the Minimum Rates Adjustment process are dependent upon the
employee’s grade pursuant to Appendix A.—Previous
Award Classifications and the level according to the new
classification structure.
11.—WAGES
The following shall be the minimum rate of wages payable
to employees under this award from the beginning of the first
pay period commencing on or after 1st November 1997.
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(1) Adult Employees:
Service Station
Attendant Grade 1
reclassified to
Levels
I
II
Service Station
Attendant Grade
2 reclassified to
Levels
II
III
IV
Service Station
Attendant Grade
3 reclassified to
Levels
III
IV
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Base
Rate per
week
$

Supplementary
Payment
$

First &
Second
Arbitrated
Safety Net
Adjustments
$

306.40
306.40

14.70
27.50

16.00
16.00

Total
Rate per
week
$

337.10
349.90

329.30
329.30
329.30

9.70
27.30
43.50

16.00
16.00
16.00

355.00
372.60
388.80

346.10
346.10

14.30
30.40

16.00
16.00

376.40
392.50

Provided that any increase in rates of pay flowing from implementation of the Minimum Rates Adjustment Principle, may
be absorbed into any existing overaward payment, insofar as
that overaward payment is not being used for the purposes of
absorption of Arbitrated Safety Net Adjustments.
(2) The rates of pay in this Award include the first $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Case Decision. This first $8.00 per
week arbitrated safety net adjustment may be offset to the extent of any wage increase as a result of agreements reached at
enterprise level since 1 November 1991. Increases made under previous State Wage Case Principles, or under the current
Statement of Principles, except those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.
The rates of pay in this award include the second $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Decision. This second $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase payable since 1st November 1991, pursuant to enterprise agreements, enterprise flexibility agreements
or consent awards or award variations to give effect to enterprise agreements insofar as that wage increase has not
previously been used to offset an arbitrated safety net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, excepting those resulting from enterprise agreements, are not to
be used to offset arbitrated safety net adjustments.
(3) Junior Employees—
Junior employees shall be paid the following percentage of the Grade 1 Level 2 wage rate, inclusive of
supplementary payments and arbitrated safety net adjustments, having regard to the age of the employee.
Under 16 years of age
40%
At 16 years of age
50%
At 17 years of age
60%
At 18 years of age
70%
At 19 years of age
80%
At 20 years of age
90%
(4) Casual Employees—
A casual employee shall be paid 20% in addition to the
rates of pay prescribed in subclause (1) of this clause.
(5) Leading Hands—
An employee appointed by the employer as a leading
hand shall be paid the following amount, in addition
to the ordinary rate of pay, for all purposes of the
award—
Rate Per
Week
$
(a) If placed in charge of not less
than three and not more than ten
other employees
15.90
(b) If placed in charge of more than ten
and not more than 20 other employees 24.40
(c) If placed in charge of more than
twenty other employees
31.60
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12.—ADDITIONAL RATES FOR ORDINARY HOURS
A full-time, part-time or casual employee shall be paid the
following additional loadings calculated as a proportion of the
appropriate Total Rate per Week prescribed in Clause 11.—
Wages hereof for a full-time employee, divided by 38, for each
hour’s work performed in ordinary time as prescribed hereunder—
%
%
From 7.00am Between 6.00pm

(a)
(b)
(c)
(d)

Monday to Friday
On Saturday
On Sunday
On Public Holidays

to 6.00pm

and 7.00am

0
25
75
100

15
40
90
115

13.—OVERTIME
(1) (a) Subject to the provisions of this subclause, all work
done beyond the ordinary working hours on any day,
Monday to 12 noon Saturday, inclusive, shall be paid
for at the rate of time and one half for the first two
hours and double time thereafter.
For the purposes of this subclause, ordinary hours
shall mean the hours of work fixed in an establishment in accordance with Clause 8.—Hours.
(b)
(i) Overtime done on Saturdays after 12.00 noon
or on Sundays shall be paid for at the rate of
double time.
(ii) Overtime done on any day prescribed as a
holiday under this award shall be paid for at
the rate of double time and a half.
(c) In computing overtime each day shall stand alone
but when an employee works overtime which continues beyond midnight on any day, the time worked
after midnight shall be deemed to be part of the previous day’s work for the purpose of this subclause.
(2) (a) (i) An employee required to work overtime for
more than two hours, without being notified
on the previous day or earlier that the employee
will be so required to work, shall be supplied
with a meal by the employer or be paid $5.80
for a meal and if, owing to the amount of overtime worked, a second or subsequent meal is
required, the employee shall be supplied with
each such meal by the employer or be paid
$4.00 for each meal so required.
(ii) No such payments need be paid to employees
living in the same locality as their workshops
who can reasonably return home for such
meals.
(iii) If an employee in consequence of receiving
such notice has provided himself/herself with
a meal or meals and is not required to work
overtime, or is required to work less overtime
than notified, the employee shall be paid the
amounts above prescribed in respect of the
meals not required.
(b)
(i) An employer may require any employee to
work reasonable overtime at overtime rates and
such employee shall work overtime in accordance with such requirement.
(ii) No organisation party to this award, or employee or employees covered by this award,
shall in any way, directly or indirectly be a
party to or concerned in any ban, limitation or
restriction upon the working of overtime in
accordance with the requirements of this
subclause.
(3) The provisions of this clause do not operate so as to require payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, for any
work performed.
14.—PAYMENT OF WAGES
(1) (a) The employer may elect to pay employees in cash, by
cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employees.
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The day that the credit transfer is credited to the employee’s
account shall be deemed to be the date of payment.
(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the employee’s ordinary working hours.
(c) No employer shall change its method of payment to employees without first giving them at least four weeks’ notice
of such change.
(2) (a) The employer shall pay employees weekly or fortnightly in accordance with subclause (1) of this clause, by
agreement with the union.
(b) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and subsequent pays provided the period of repayment shall not be
less than 20 weeks or some other method agreed upon by the
employer and the employee.
(3) Employees, who are paid by cash or cheque, whose
rostered day off falls on a pay day shall be paid their wages
upon request from the employees to the employer, prior to the
employee taking the day off.
(4) For the purposes of effecting the rostering off of employees as provided by this award, ordinary wages may be
paid either for the actual hours worked each pay period or an
amount being calculated on the basis of the average of 38 hours
per week.
(5) An employee who lawfully terminated his/her employment, or is dismissed for reasons other than misconduct, shall
be paid all wages due to him/her by the employer on the day
of termination of the employee’s employment or as soon as
practicable after the date of termination of the employee’s
employment.
15.—SUPERANNUATION
This Clause shall be read in conjunction with the Superannuation Guarantee Administration Act 1992.
(1) Employer Contributions—
(a) An employer shall contribute the percentage of “ordinary time earnings” determined by the
Superannuation Guarantee Administration Act 1992
in respect of all “eligible” employees.
(b) Payment by the employer on behalf of eligible employees shall be monthly into an “approved fund”.
(c) Contributions shall be paid in respect of an employee’s ordinary time earnings for each completed week
of service.
(d) “Eligible Employee” for the purposes of this clause
shall mean all employees except—
(i) employees who are under 18 years of age and
work 30 hours per week or less; or
(ii) employees who earn less than $450.00 in any
calendar month.
(2) Definitions—
“Approved Fund” shall mean any fund which complies
with Australian Government’s Operational Standards for
Occupational Superannuation.
“Ordinary time earnings” shall mean the salary, wage
or other remuneration regularly received by the employee
in respect of the time worked in ordinary hours and shall
include loading prescribed by Clause 12.—Additional
Rates for Ordinary Hours, payments which are made for
the purpose of District or Location Allowances or any
other rate paid for all purposes of the award to which the
employee is entitled for ordinary hours of work PROVIDED THAT “ordinary time earnings” shall not include
any payment which is for vehicle allowances, fares or
travelling time allowances (including payments made for
travelling related to distant work), commission or bonus.
16.—VEHICLE ALLOWANCE
(1) Where an employee is required and authorised to use his
own motor vehicle in the course of his duties shall be paid an
allowance not less than that provided for in the table set out
hereunder. Notwithstanding anything contained in this
subclause the employer and the employee may make any other
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arrangement as to vehicle allowance not less favourable to the
employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June next following.
SCHEDULE 1—MOTOR CAR ALLOWANCE
Rates of Hire for Use of Employee’s Own Vehicle on Employer’s Business
Engine Displacement
(in Cubic Centimetres)
Over
2600cc
Area and Details
Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Over
1600cc
1600cc
& under
- 2600cc
Rate (cents) per kilometre
47.2
42.2
36.7
48.3
43.3
37.7
53.0
47.7
41.5
49.9
44.7
38.8

Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official
Business
Rate per kilometre

Rate
Cents per Kilometre
16.3

(4) “Metropolitan Area” means that area within a radius of
fifty kilometres from the Perth Railway Station.
“South West Land Division” means the South West Land
Division as defined by Section 28 of the Land Act 1933-1971
excluding the area contained within the Metropolitan Area.
17.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the
rates prescribed in the wages clause of this award, an employee
shall be paid the following weekly allowances when employed
in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN
Agnew
Argyle (see subclause (12))
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri
Kalgoorlie
Kambalda
Karratha
Koolan Island
Koolyanobbing
Kununurra
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar
Meekatharra
Mt Magnet
Mundrabilla

PER WEEK
$
15.10
39.30
14.90
25.60
6.20
24.00
7.20
12.30
26.40
6.20
15.40
20.80
12.30
25.00
4.60
16.80
21.60
30.20
13.70
34.40
5.10
6.20
6.20
24.70
26.40
7.20
39.30
15.30
21.60
15.10
15.30
15.90
37.50
13.20
16.40
16.40
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TOWN
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roebourne
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
PER WEEK
$
14.50
12.80
37.40
25.60
19.50
19.30
20.70
8.10
28.30
15.10
12.30
13.70
7.20
34.80
15.10
19.30
24.50
23.80
15.40
33.20
37.10

(2) Except as provided in subclause (3) of this clause, an
employee who has—
(a) a dependant shall be paid double the allowance prescribed in subclause (1) of this clause;
(b) a partial dependant shall be paid the allowance prescribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district or
location allowance.
(3) Where an employee—
(a) is provided with board and lodging by the employee’s employer, free of charge;
or
(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agreement made pursuant to the Act;
such employee shall be paid 662/3 per cent of the allowances
prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.
(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but on
31 December 1987 was in receipt of an amount in excess of
that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid and
that due under subclause (2) of this clause shall be reduced by
331/3%; the difference remaining on 1 January 1989 shall be
reduced by 50% from that date and payment in accordance
with subclause (2) of this clause will be implemented on 1
July 1989.
(5) Subject to subclause (2) of this clause, junior employees, casual employees, part-time employees, apprentices
receiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion tat their wage for
ordinary hours that week is to the adult rate for the work performed.
(6) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which the employee
would ordinarily be entitled.
(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
the employee remains in the location in which the employee is
employed.
(8) For the purposes of this clause—
(a) “Dependant” shall mean—
(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto
spouse;
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who does not receive a district or location allowance, but shall exclude a dependant whose salary/
wage package includes a consideration of the purposes for which the location allowance is payable
pursuant to the provisions of this clause.
(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.
(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the purpose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Association, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Australia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall be
an amount equivalent to the district allowance in force under
this Award for that town or location on 1 June 1980.
(10) Nothing herein contained shall have the effect of reducing any ‘district allowance’ payable to any employee subject
to the provision of this Award whilst that employee as at 1
June 1980 remains employed by his/her present employer.
(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance representing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.
5. Delete clauses 19.—Vehicle Allowance, 20.—No Reduction, 21.—Wages, 21A.—Classification Structure and insert
new clauses 19.—Annual Leave, 20.—Public Holidays, 21.—
Absence Through Sickness as follows—
19.—ANNUAL LEAVE
(1) Except as hereinafter provided a period of four consecutive weeks’ leave with payment of ordinary wages as prescribed
shall be allowed annually to an employee by their employer
and shall be taken annually by the employee after a period of
twelve months’ continuous service with that employer.
(2) (a) An entitlement accrues on a full-time weekly basis at
the rate of 2.923 hours for each completed week of service.
(b) Where an employee, other than a casual employee, works
irregular hours or variable roster patterns, entitlement to annual leave shall be calculated by averaging the ordinary hours
worked by the employee in the 52 weeks immediately before
the leave is taken.
(c) Payment of annual leave shall be at the rate the employee
would have received as his or her payment under this award
for ordinary hours at the time the leave is taken.
(3) During a period of annual leave an employee shall receive a loading of 17½ per cent calculated on their ordinary
rate of wage. Provided that where the employee would have
received any additional rates for work performed in ordinary
hours, as prescribed by this award, had the employee not been
on leave during the relevant period and such additional rates
would have entitled him to a greater amount than the loading
of 17½ per cent, then such additional rates shall be added to
their ordinary rate of wage in lieu of the 17½ per cent loading.
Provided further, that if the additional rates would have entitled him to a lesser amount than the loading of 17½ per cent,
then such loading of 17½ per cent shall be added to their ordinary rate of wage in lieu of the additional rates. The loading
prescribed by this subclause shall not apply to proportionate
leave on termination.
(4) Any time in respect of which an employee is absent from
work, shall not count for the purpose of determining their right
to annual leave, unless it is an absence during which the
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employee is entitled to claim sick pay or time spent on holidays and annual leave as prescribed by this award.
(5) (a) For the purposes of this clause service shall be deemed
to be continuous notwithstanding any absence from work referred to in subclause (4) of this clause.
(b) An absence from duty, except as provided in subclause
(4) of this clause, shall not be taken into account in calculating
the period of twelve months’ continuous service.
(6) (a) In addition to any payment to which an employee
may be entitled under paragraph (b) of this subclause, an employee whose employment terminates after the employee has
completed a twelve monthly qualifying period, shall be given
payment as prescribed in subclauses (2) and (3) of this clause
in lieu of that leave or, in a case to which subclause (8) of this
clause applies, in lieu of so much of that leave as has not been
allowed unless—
(i) the employee has been justifiably dismissed for misconduct; and
(ii) the misconduct for which the employee has been dismissed occurred prior to the completion of that
qualifying period.
(b) If after one weeks’ continuous service in any 12 monthly
qualifying period, an employee lawfully leaves their employment in accordance with subclause (2) (b) (i) of Clause
7.—Contract of Service of this award, or the employee’s employment is terminated by the employer through no fault of
the employee, the employee shall be paid 2.923 hours for each
completed week of service.
(7) (a) The time of taking an entitlement to paid leave pursuant to this clause shall be arranged between the employer and
the employee as soon as practicable after 12 months service.
(b) Where no such arrangement is made AND more than 18
months has passed since the commencement of employment,
the employer must not unreasonably refuse an employee’s request to take leave, provided that at least 2 weeks’ notice is
provided by the employee.
(8) With the consent of the employer and the employee, annual leave may be taken in more than one period provided that
one of these periods shall be not less than two weeks.
(9) By arrangement between the employer and the employee
annual leave may be allowed to accumulate from year to year
but where the leave to which an employee is entitled or any
portion thereof is allowed to accumulate to meet the convenience of the employee the ordinary wage for that leave shall
be the ordinary wage applicable to the employee at the date at
which the employee became entitled to the leave unless the
employer agrees in writing that the wage be that applicable at
the date the leave commences.
(10) The provisions of this clause shall not apply to casual
employees.
20.—PUBLIC HOLIDAYS
(1) The following days or the days observed in lieu shall,
subject to this subclause and Clause 13.—Overtime of this
award, be allowed as holidays without deduction of pay,
namely—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the days named
in this subclause.
(2) When any of the days mentioned in subclause (1) of this
clause falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday the holiday shall be observed on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.
(3) On any public holiday not prescribed as a holiday under
this award the employer’s establishment or place of business
may be closed, in which case an employee need not present
himself/herself for duty and payment may be deducted, but if
work be done ordinary rates of pay shall apply.
(4) The provisions of this clause shall not apply to casual
employees.
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21.—ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at his
place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provisions.
(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.
(c) If in the first or successive years of service with the employer an employee is absent on the ground of personal ill
health or injury for a period longer than his entitlement to paid
sick leave, payment may be adjusted at the end of that year of
service, or at the time the employee’s services terminate, if
before the end of that year of service, to the extent that the
employee has become entitled to further paid sick leave during that year of service.
(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.
(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his inability to attend for work, the nature of
his illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circumstances shall be given to the employer within 24 hours of the
commencement of the absence.
(4) The provisions of this clause do not apply to an employee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the employer
may reasonably require provided that the employee shall not
be required to produce a certificate from a medical practitioner
with respect to absences of two days or less, unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.
(5) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.
(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecutive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.
(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.
(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agreement, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in accordance with the provisions of Clause 19.—Annual Leave of
this award.
(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
19.—Annual Leave of this award shall be deemed to have
been paid with respect to the replaced annual leave.

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

(6) Where a business has been transmitted from one employer to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of clause 2 of the
Long Service Leave provisions published in volume 62 of the
Western Australian Industrial Gazette at pages 1-6, the paid
sick leave standing to the credit of the employee at the date of
transmission from service with the transmittor shall stand to
the credit of the employee at the commencement of service
with the transmittee and may be claimed in accordance with
the provisions of this clause.
(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury or
illness is the result of the employee’s own misconduct.
(8) The provisions of this clause do not apply to casual employees.
7. Delete clauses 24.—Location Allowance, 25.—Superannuation, 26.—Payment of Wages and insert new clauses
24.—Parental Leave, 25.—Keeping and Inspection of Records,
26.—Union Right of Entry as follows—
24.—PARENTAL LEAVE
The entitlement to Parental Leave shall be in accordance
with the Minimum Conditions Of Employment Act 1993 for
employees with 12 months continuous service with the employer.
25.—KEEPING AND INSPECTION OF RECORDS
(1) Each employer shall keep a record containing—
(a) The names of all employees employed by him to
whom this award applies;
(b) The class of work performed;
(c) The hours worked (including overtime) by each employee; and
(d) The wages paid (including overtime) to each employee.
(2) Such record may be inspected at any time during ordinary working hours by a duly accredited representative of the
union, and he shall be allowed to take extracts therefrom.
26.—UNION RIGHT OF ENTRY
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial
Relations Act a representative of the Union shall not exercise
the rights under this clause with respect to entering any part of
the premises of the employer unless the employer is the employer, or former employer of a member of the Union.
An accredited representative of the union shall with the consent of the employer be permitted to enter the premises of the
employer at all reasonable times and interview the employees
covered by this award.
6. Delete clauses 28.—Maternity Leave and 29.—Training
and insert new clauses 28.—Dispute Resolution Procedure,
29.—Traineeships and 30.—Supported Wages as follows—
28.—DISPUTE RESOLUTION PROCEDURE
To enable any grievance to be resolved, or any dispute to be
settled including a safety dispute, the following procedure shall
apply—
(1) An employer or an employee with a grievance or
dispute relating to employment shall raise that grievance or dispute with the employer or employee
concerned as soon as practicable.
(2) Where the matter referred to in subclause (1) of this
clause is not satisfactorily resolved it may be referred
to the supervisor/manager and, where the employee
elects, with the union party to this award.
(3) During step 2, the employer and employee shall agree
on a time frame for resolving the dispute/grievance
and the status quo shall remain without prejudice to
the outcome of the dispute/grievance.
(4) Where the matter(s) remain unresolved either the
employer or the union may refer the matter to the
Western Australian Industrial Relations Commission.
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29.—TRAINEESHIPS
(1) Scope
This clause shall apply to persons—
(a) who are undertaking a traineeship (as defined); and
(b) who are employed by an employer bound by this
award.
(2) Objective
(a) The objective of this clause is to establish a system of
traineeships which provides approved training in conjunction
with employment in order to enhance the skill levels and future employment prospects of trainees, particularly young
people, and the long term unemployed.
(b) Existing employees shall not be displaced from employment by trainees.
(3) Definitions
“Approved Training” means training undertaken in a
traineeship and shall involve formal instruction, both theoretical and practical, and supervised practice in accordance with a
traineeship scheme approved by the relevant state training
authority or NETTFORCE. The training will be accredited
and lead to qualifications as set out in subclause 5(e) of this
clause.
“Relevant Award” means the Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint
Protection) Industry Award No. 19 of 1980.
“Trainee” means an employee who is bound by a traineeship
agreement made in accordance with this clause.
“Traineeship” means a system of training which has been
approved by the appropriate state training authority, or which
has been approved on an interim basis by the National Employment and Training Taskforce (NETTFORCE), until final
approval is granted by the relevant state training authority.
“Traineeship Agreement” means an agreement made subject to the terms of this award between an employer and the
trainee for a traineeship and which is registered with the appropriate state training authority, NETTFORCE, or under the
provisions of the appropriate state legislation. A traineeship
agreement shall be made in accordance with the relevant approved traineeship scheme and shall not operate unless this
condition is met.
“Traineeship Scheme” means an approved traineeship applicable to a group or class of employees or to an industry or
sector of an industry or an enterprise. A traineeship scheme
shall not be given approval unless consultation and negotiation with the union upon the terms of the proposed traineeship
scheme and the traineeship have occurred. An application for
approval of a traineeship scheme shall identify the union and
demonstrate to the satisfaction of the approving authority that
the abovementioned consultation and negotiation have occurred.
“Parties to a Traineeship Scheme” means the employer organisation and/or the employer and the union involved in the
consultation and negotiation required for the approval of a
traineeship scheme.
References in this award to “the relevant state training authority or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a traineeship that is the subject of
an interim approval but not a final approval by the relevant
state training authority. NETTFORCE powers and functions
stipulated in this award may be circumscribed and/or delegated
by the terms of an agreement between NETTFORCE and a
relevant state training authority. Reference to NETTFORCE
within this clause will have no effect during the currency of
the WA State Training Authority/NETTFORCE Memorandum
of Agreement.
“Appropriate State Legislation” means the State Employment and Skills Development Authority Act 1990.
(5) Training Conditions
(a) The trainee shall attend an approved training course or
training programme prescribed in the traineeship agreement
or as notified to the trainee by the appropriate state training
authority in accredited and relevant traineeship schemes or
NETTFORCE if the traineeship scheme remains subject to
interim approval.
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(b) A traineeship shall not commence until the relevant
traineeship agreement, made in accordance with a traineeship
scheme, has been signed by the employer and the trainee and
lodged for registration with the relevant state training authority or NETTFORCE, provided that if the traineeship agreement
is not in a standard format a traineeship shall not commence
until the traineeship agreement has been registered with the
relevant state training authority or NETTFORCE. The employer shall ensure that the trainee is permitted to attend the
training course or programme provided for in the traineeship
agreement and shall ensure that the trainee receives the appropriate on-the-job training.
(c) Training shall be directed at—
(i) the achievement of key competencies required for
successful participation in the workplace; and/or
(ii) the achievement of competencies required for successful participation in an industry or enterprise.
(6) Employment Conditions
(a) A trainee shall be engaged as a full-time employee for a
maximum of one years’ duration provided that a trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the employer. By
agreement in writing, and with the consent of the relevant state
training authority or NETTFORCE the parties to a traineeship
agreement may vary the duration of the traineeship and the
extent of approved training provided that any agreement to
vary is in accordance with the relevant traineeship scheme.
(b) (i) An employer shall not terminate the employment of a
trainee without firstly having provided written notice of termination to the trainee concerned in accordance with the
traineeship agreement and to the relevant state training authority or NETTFORCE. The written notice to be provided to
the relevant state training authority or NETTFORCE shall be
provided within five working days of termination.
(ii) An employer who chooses not to continue the employment of a trainee upon the completion of the traineeship shall
notify, in writing, the relevant state training authority or
NETTFORCE of its decision.
(c) The trainee is permitted to be absent from work without
loss of continuity of employment and/or wages to attend the
training in accordance with the traineeship agreement.
(d) Where the employment of a trainee by an employer is
continued after the completion of the traineeship period, such
traineeship period shall be counted as service the purposes of
any relevant award or any other legislative entitlements.
(e) (i) The traineeship agreement may restrict the circumstances under which the trainee may work overtime and shift
work in order to ensure the training programme is successfully completed.
(ii) No trainee shall work overtime on their own unless consistent with the provisions of this award.
(iii) No trainee shall work shift work unless the parties to a
traineeship scheme agree that such shift work makes satisfactory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shift work trainees.
(iv) The trainee wage shall be the basis for the calculation of
overtime and/or shift penalty rates prescribed by the relevant
award, unless otherwise agreed by the parties to a traineeship
scheme, or unless the relevant award makes specific provision for a trainee to be paid at a higher rate, in which case the
higher rate shall apply.
(f) All other terms and conditions of the relevant award that
are applicable to the trainee, or would be applicable to the
trainee but for this clause, shall apply unless specifically varied by this clause.
(g) A trainee who fails to either complete the traineeship, or
who cannot for any reason be placed in full-time employment
with the employer on successful completion of the traineeship,
shall not be entitled to any severance payments payable pursuant to termination, change and redundancy provisions or
provisions similar thereto.
(7) Wages
(a) (i) The minimum rates of wages payable weekly to trainees are as provided in subparagraph (iv) of this subclause.
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(ii) These wage rates will only apply to trainees while they
are undertaking an approved traineeship which includes approved training as defined in this clause.
(iii) The wage rates prescribed by this clause do not apply to
completed trade level training which is covered by the apprenticeship system.
(iv) Skill Level B—
Where the accredited training course and work performed
are for the purposes of generating skills which have been
defined for work at Skill Level B.
HIGHEST YEAR OF SCHOOL COMPLETED
School Leaver

Plus 1 year out of school
Plus 2 years
Plus 3 years
Plus 4 years
Plus 5 years

Year 10
$
128.00(50%)
149.00(33%)

Year 11
$
158.00(33%)
179.00(25%)

Year 12
$
209.00

179.00
209.00
240.00
281.00
321.00

209.00
240.00
281.00
321.00

240.00
281.00
321.00

Figures in brackets indicate the average proportion of time
spent in approved training to which the associated wage rate
is applicable. Where not specifically indicated, the average
proportion of time spent in structured training which has been
taken into account in setting the rate is 20%.
(b) The skill level of approved traineeships in the retail and
wholesale industries has been agreed to be skill Level B.
(c) For the purposes of this provision “out of school” shall
refer only to periods out of school beyond year 10 or below,
and shall be deemed to—
(i) include any period of schooling beyond year 10 or
below which was not part of nor contributed to a
completed year of schooling;
(ii) include any period during which a trainee repeats in
whole or part a year of schooling beyond year 10 or
below; and
(iii) not include any period during a calendar year in which
a year of schooling is completed.
(iv) have effect on an anniversary date being January 1
in each year.
(d) At the conclusion of the traineeship this clause ceases to
apply to the employment of the trainee and the award shall
apply to the former trainee.
30.—SUPPORTED WAGES
(1) This clause sets out the provisions to apply to employees
who because of the effects of a disability are eligible to be
employed under the Supported Wage System.
(2) Definitions
In the context of this clause, the following definitions shall
apply—
(a) “Supported Wage System” means the Commonwealth Government system to promote employment
for people who cannot work at full award wages because of a disability, as documented in “ Supported
Wage System: Guidelines and Assessment Process
“.
(b ) “Accredited Assessor” means a person accredited by
the Management Unit established by the Commonwealth under the Supported Wage System to perform
assessments of an individual’s productive capacity
within the Supported Wage System.
(c) “Disability Support Pension” means the Commonwealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.
(d) “Assessment Instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the person to be employed under the Supported Wage
System.
(3) Eligibility Criteria
(a) Employees covered by this clause will be those who are
unable to perform the range of duties to the competence level
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required within the class of work for which the employee is
engaged under this award, because of the effects of a disability on their productive capacity and who meet the impairment
criteria for receipt of a Disability Support Pension.
(b) The clause does not apply to any existing employee who
has a claim against the employer which is subject to the provisions of workers’ compensation legislation or any provision
of this clause relating to the rehabilitation of employees who
are injured in the course of their current employment.
(c) (i) This clause does not apply to employers in respect of
their facility, program, undertaking service or the like which
receives funding under the Disability Services Act 1986, and
fulfils the dual role of service provider and sheltered employer
to people with disabilities who are in receipt of or eligible for
a Disability Support Pension.
(ii) Provided that this exclusion shall not prevent services
funded under Sections 10 or 12A of the Act referred to in
subparagraph (i) hereof, engaging persons who meet the eligibility criteria under the Supported Wages System, on work
covered by this award, where both parties wish to access the
system provided all other criteria are met.
(4) Supported Wage Rates
(a) Employees to whom this clause applies shall be paid the
applicable percentage of the minimum rate of pay prescribed
by this award for the class of work which the person is performing according to the following schedule—
Assessed Capacity
% of Prescribed Award Rate
10%
10%
20%
20%
30%
30%
40%
40%
50%
50%
60%
60%
70%
70%
80%
80%
90%
90%
(b) Provided that the amount payable shall not be less than
$45 per week (the ordinary income free area for the Disability
Support Pension as at 1 July 1994).
(5) Assessment of Capacity
(a) For the purpose of establishing the percentage of the award
rate to be paid to an employee under this award, the productive capacity of the employee will be assessed in accordance
with the Supported Wage System and documented in an assessment instrument by either—
(i) The employer and the union, in consultation with
the employee, or, if desired, by any of these; or
(ii) The employer and an accredited assessor from a panel
agreed to by the parties to the award and the employee.
(6) Lodgement of Assessment Instrument
(a) All assessment instruments under the conditions of this
clause including the appropriate percentage of the award rate
to be paid to the employee, shall be lodged by the employer
with the Registrar of the Western Australian Industrial Relations Commission.
(b) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where the union party to this award is not a party to the assessment, it shall
be referred by the Registrar to the union by certified mail and
shall take effect unless an objection is notified to the Registrar
within 10 working days.
(7) Review of Assessment
The assessment of the applicable percentage to be applied in
respect of the rate of pay should be subject to annual review or
earlier on the basis of a reasonable request for such a review.
The process of review shall be in accordance with the procedure for assessing capacity under the Supported Wage System.
(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the minimum wage rate only. Employees
covered by the provisions of this clause will be entitled to the
same terms and conditions of employment as all other employees covered by this award, but be paid at the rate of wage
as determined in accordance with this clause.
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(9) Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the
job. Changes may involve redesign of job duties, working time
arrangement and work organisation in consultation with other
employees in the area.
(10) Trial Period
(a) In order for adequate assessment of the employee’s capacity to be made, an employer may employ a person under
the provisions of this clause for a trial period not exceeding 12
weeks, except that in some cases additional work adjustment
time, not exceeding four weeks, may be utilised.
(b) During the trial period the assessment of capacity shall
be undertaken and the proposed wage rate for a continuing
employment relationship shall be determined.
(c) The minimum amount payable to the employee during
the trial period shall be not less than the figure defined in
subclause (4)(b) of this clause.
(d) Work trials should include induction or training as appropriate to the job being trialed.
(e) Where the employer and employee wish to establish a
continuing employment relationship following the completion
of the trial period, a further contract of employment shall be
entered into based on the outcome of assessment under
subclause (5) of this clause.
(11) The conditions of employment to apply during the trial
period or in a continuing employment relationship shall be
documented, a copy of which shall be provided by the employer to the person employed in accordance with this clause.
SCHEDULE B
1.—TITLE
This award shall be known as the Motor Vehicle (Service
Station, Sales Establishments, Rust Prevention and Paint Protection), Industry Award No. 29 of 1980 and replaces Award
No. 4 of 1976 as consolidated and amended and Award No. 5
of 1978 as amended.
1A.—STATEMENT OF PRINCIPLES—AUGUST 1996
It is a condition of this award/industrial agreement that any
variation to its terms on or from the 7th day of August, 1996
including the $8.00 per week Arbitrated Safety Net Adjustments, shall not be made except in compliance with the
Statement of Principles set down by the Commission in the
Reasons for Decision in matters No. 1164 of 1995 and No.
915 of 1996.
1.
1A.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.

2.—ARRANGEMENT
Title
Statement of Principles—November 1997
Arrangement
Scope
Area
Term
Definitions
Contract of Service
Hours
Meal Breaks
Classification of Employees
Wages
Additional Rates for Ordinary Hours
Overtime
Payment of Wages
Superannuation
Vehicle Allowance
Location Allowance
Country Work
Annual Leave
Public Holidays
Absence Through Sickness
Long Service Leave
Bereavement Leave
Parental Leave
Keeping and Inspection of Records
Union Right of Entry
Enterprise Agreements
Dispute Resolution Procedure
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29. Traineeships
30. Supported Wages
Appendix—Resolution of Dispute Requirements
Appendix—S.49B—Inspection of Records Requirements
Appendix A—Previous Classification Definitions
Schedule A—Respondents
Schedule B—Parties to Award—Union Party

2A.—STATE WAGE PRINCIPLES—SEPTEMBER 1989
It is a term of this award that the Union undertakes, for the
duration of the Principles determined by the Commission in
Court Session in Application No. 1940 of 1989, not to pursue
any extra claims, award or overaward, except when consistent
with the State Wage Principles.
3.—SCOPE
(1) This award shall apply to employees employed in any of
the callings classified in Clause 21.—Wages hereof, whose
duties, without limiting their generality, shall include any one
or more of those described in subclause (2) of this clause and
who are employed by any of the respondents hereto who are
engaged in the business of motor service station operators and/
or buying, selling or exchanging of new or secondhand motor
vehicles and/or application of anticorrosive and/or paint protective substances and/or washing and polishing of motor
vehicles.
(2) The duties referred to in subclause (1) hereof are as follows—
(a) The retail selling of petrol or oil.
(b) The washing, cleaning, polishing, greasing or changing of oil of motor vehicles, wheel changing, lamp
globe changing, servicing of motor vehicles (where
no mechanical knowledge is required) or tidying up
of the employer’s premises.
(c) Car parking in and around the employer’s premises.
(d) Operating a steam cleaning machine or applying
anticorrosive and/or paint protective substances to
motor vehicles.
4.—AREA
This award shall apply throughout the State of Western Australia.
5.—TERM
The term of this award shall be for a period of two years
from the beginning of the first pay period commencing on or
after the date hereof.
6.—DEFINITIONS
(1) Full Time: means an employee who is engaged on the
basis that the ordinary hours of work are a weekly average of
thirty eight and who shall accrue leave and other award benefits on the basis of thirty eight hours of work.
(2) Part Time: means an employee who is engaged to work a
specified number of ordinary hours less than an average of
thirty eight on a regular basis and who shall accrue leave and
other award benefits in the same proportion as the average
weekly number of hours worked bears to thirty eight.
(3) Casual: means an employee who is engaged and advised
as such at the time of employment. Casual employment shall
include circumstances where the expected duration of employment is for a short term or is irregular.
7.—CONTRACT OF SERVICE
(1) Engagement
(a) At the commencement of employment an employee shall
be advised of their status which shall be—
(i) Full-time; or
(ii) Part-time; or
(iii) Casual
(b) An employee, other than a casual employee, may be engaged subject to a probationary period not exceeding eight
weeks. Subject to subclause (2) of this clause during a probationary period an employee shall not be entitled to notice or be
required to give notice to terminate the employment contract.
The probationary period may be extended for a specified period not exceeding eight weeks, provided the employer advises
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the employee in writing of the new expiry date of probation
and the reasons for the extension.
(c) The employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill, competence and training and to use such equipment as may be
required, provided that the employee has been properly trained
in the safe use of such equipment.
(2) Termination
(a) An employee’s employment may be terminated by either
party giving notice in accordance with paragraph (b) of this
subclause except—
(i) in the case of misconduct justifying instant dismissal;
or
(ii) in the case of a casual employee; or
(iii) in the case of a probationary employee, unless the
employee has commenced a shift in which case notice shall be to the end of the rostered shift
(b) (i) An employee wishing to terminate their employment
shall give to the employer notice of one week. By agreement,
the requirement for the employee to give notice may be waived.
(ii) An employee’s employment may be terminated at the
initiative of the employer by the giving of notice or payment
in lieu of notice in accordance with the table below.
Employee’s period of
Period of notice
continuous service with
the employer
Not more than 1 year
At least 1 week
More than 1 year, but not
more than 3 years
At least 2 weeks
More than 3 years, but not
more than 5 years
At least 3 weeks
More than 5 years
At least 4 weeks
The period of notice is increased by one week if the employee is over 45 years old and has completed at least 2 years
continuous service with the employer and it is the employer’s
decision to terminate the employment contract.
(iii) Payment in lieu of notice must be calculated on the basis of—
(aa) the employee’s ordinary hours of work; and
(bb) the amounts payable to the employee in respect of
those hours, including (for example) allowances,
loadings and penalties.
(iv) If an employee fails to give the required notice, or having given or been given the required notice, leaves before the
end of the notice period, the employee shall forfeit or pay to
the employer an amount equivalent to the wages for the period
of notice not worked.
(v) Nothing in this clause affects the employer’s right to
dismiss an employee without notice for serious misconduct
and an employee so dismissed shall only be entitled to be paid
for the time worked up to the time of dismissal.
(c) The employment of a casual employee shall be brought
to an end by the giving of one hour’s notice by either party.
(3) Variation of terms
A part-time employee may, by agreement vary their specified hours without notice provided that—
(a) the ordinary hours in any one shift shall not exceed
the maximum number of hours normally worked in
a single shift in that business; and
(b) the number of ordinary hours in any one week does
not exceed the hours specified in Clause 8.—Hours.
(4) General conditions
(a) The employer shall be under no obligation to pay for any
day not worked upon which an employee is required to present
for duty, except when such absence from work is due to an
entitlement to paid leave prescribed by this award.
(b) (i) The employer is entitled to deduct payment for any
day or part of a day upon which an employee cannot be usefully employed because of a strike, or any limitation placed
upon work by the union party to this award or any other association or union.
(ii) The provisions of paragraph (b)(i) of this subclause also
apply where the employee cannot be usefully employed through
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any cause which the employer could not reasonably have prevented, but only if, and to the extent that the employer and the
union so agree, or, in the event of disagreement the Board of
Reference, so determines.
(iii) Where the stoppage of work has resulted from a breakdown of the employer’s machinery the Board of Reference, in
determining a dispute under paragraph (b)(ii) of this subclause,
shall have regard for the duration of the stoppage and the endeavours made by the employer to repair the breakdown.
8.—HOURS
(1) (a) The provisions of this clause apply to all employees
to whom this award applies.
Subject to the provisions of this clause, the ordinary hours
of work shall be an average of not more than 38 per week to be
worked on one of the following bases.
(i) 38 hours within a work cycle not exceeding seven
consecutive days; or
(ii) 76 hours within a work cycle not exceeding 14 consecutive days; or
(iii) 114 hours within a work cycle not exceeding 21 consecutive days; or
(iv) 152 hours within a work cycle not exceeding 28 consecutive days; or
(v) 304 hours within a work cycle not exceeding eight
weeks for the purposes of working an eight week
roster.
(b) For the purposes of this clause any other work cycle
during which a weekly average of 38 ordinary hours is worked
may be agreed between the employer and the employee(s).
(2) In each workplace an assessment should be made as to
which arrangement of hours best suits the business and the
needs of the employees. Any proposal for changing the arrangement of working hours shall be discussed with the
employee(s) concerned with the objective of reaching agreement.
(3) The ordinary hours of work may be worked on any or all
days of the week Monday to Sunday inclusive and shall be
consecutive except for a meal break taken in accordance with
Clause 9.—Meal Breaks.
(4) (a) The ordinary hours of work for full time and part
time employees shall be arranged over not more than ten starts
per fortnight which may be worked consecutively provided at
least two consecutive days off are allowed within each fortnight.
(b) Notwithstanding paragraph (a) of this subclause, an employer and employee may agree to work an alternative
arrangement of ordinary hours provided at least two consecutive days off duty are allowed within each fortnight.
(5) The ordinary hours of work prescribed herein shall not
exceed ten on any day provided that, by agreement between
the employer and the majority of employees concerned in the
workplace or section(s), up to twelve ordinary hours on any
day may be worked.
(6) (a) The employer shall notify employees at least seven
days in advance of the employees’ rostered ordinary hours of
duty. Provided that ordinary hours may be varied by agreement between the employer and the employee(s) concerned or
by the employer giving seven days’ notice.
(b) Where rostered ordinary hours are changed without either agreement or notice prescribed in paragraph (a) of this
subclause the employee shall be paid a penalty of 50% or the
penalty applicable to the revised shift in accordance with Clause
12.—Additional Rates for Ordinary Hours in addition to the
base wage whichever is the greater.
9.—MEAL BREAKS
(1) UNPAID MEAL BREAKS
(a) Where it is not impracticable to relieve an employee from
the workstation, an employee shall be allowed an unpaid meal
break in accordance with the following—
(i) more than 5 and up to 8 ordinary hours—30 minutes; or
(ii) more than 8 and up to 10 ordinary hours—45 minutes; or
(iii) more than 10 and up to 12 ordinary hours—1 hour.

489

(b) Provided the employer and employee may agree to vary
the entitlement above to not more than one and one half hours
total unpaid meal breaks and may make suitable arrangements
for the meal breaks to be split into not more than three parts.
(c) The time of taking a scheduled unpaid meal break by one
or more employees may be altered by the employer if it is
either agreed to by the employee(s) or is necessary to do so in
order to meet a requirement for continuity of operations.
(d) The employer and employee may agree that the employee
work for up to six hours without taking a meal break referred
to in this clause.
(e) An employee who is rostered to take an unpaid meal
break and is prevented from doing so for more than one hour
from the scheduled time shall be paid at overtime rates for the
period commencing at the scheduled meal break until the meal
interval is taken. Nothing in this subclause shall be read as a
requirement to pay overtime rates for any hours outside of the
rostered shift.
(2) PAID MEAL BREAK
(a) Where it is impracticable for an employee to be relieved
from the work station for a rostered and uninterrupted meal
break, a paid meal break shall be allowed to an employee in
accordance with the following—
(i) more than 5 and up to 8 ordinary hours—20 minutes; or
(ii) more than 8 and up to 10 ordinary hours—30 minutes; or
(iii) more than 10 and up to 12 ordinary hours—45 minutes.
(b) Employees entitled to a paid meal break shall be allowed
the meal break at the work station to partake of meals and
refreshments that would ordinarily be allowed for unpaid
breaks. Provided that customer service shall be maintained at
all times.
(c) The paid meal break shall be considered as time worked
for all purposes of the award.
10.—CLASSIFICATION OF EMPLOYEES
(1) An employee shall be paid the wages prescribed by Clause
11.—Wages according to the levels described below. During
the first eight weeks of employment a new employee who has
no previous experience at that level may be paid the rates of
pay prescribed for the level immediately below the employee’s classification whilst skills acquisition and on the job
training is occurring.
(2) Motor Vehicle Industry Employee Level 1—
An employee at this level performs routine duties essentially of a manual nature and to the level of the employee’s
training—
(a) performs general labouring and cleaning duties;
(b) exercises minimal judgement;
(c) works under direct supervision;
(d) is undertaking structured training so as to enable the
employee to work at Level 2;
(e) provides customer service to the required standard.
Level 1 employees carry out work connected with functions including—
(a) car washing/polishing (manual);
(b) provisioning of driveway supplies;
(c) windscreen cleaning;
(d) manual fuel dispensing.
(3) Motor Vehicle Industry Employee Level 2—
An employee at this level performs work above and beyond the skills of an employee at Level 1 and to the level
of the employee’s training—
(a) works under direct supervision either individually
or in a team environment;
(b) understands and undertakes basic quality control/assurance procedures including—
(i) the ability to recognise basic quality deviations
and faults;
(ii) the ability to determine the level of action required and takes appropriate action having
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regard to the employee’s level of skills, competence and training.
(c) provides customer service to the required standard;
(d) exercises limited discretion within established procedures and limits.
Level 2 employees carry out work connected with the
functions including—
(a) control of the automated car washing facilities including supervising Level 1 and rectifying faults;
(b) stock counting and recording, replenishment and rotation;
(c) maintenance of vehicle presentation standards of interior/exterior;
(d) removal and replacement of minor panelling and application of rustproofing for routine vehicles;
(e) under bonnet checks, tyre pressure checks and wheel
changing;
(f) assist with hire and sales transactions (eg trailers,
vehicles, lawnmowers);
(g) assist with the provision of on the job training;
(h) greasing and lubrication;
(i) servicing of vehicles (where no mechanical knowledge is required).
(4) Motor Vehicle Industry Employee Level 3—
An employee at this level performs work above and beyond the skills of an employee at Level 2 and to the level
of the employee’s training—
(a) is responsible for the quality of the employee’s own
work subject to routine supervision;
(b) works under routine supervision either individually
or in a team environment;
(c) exercises discretion within the employee’s level of
skills and training;
(d) provides customer service to the required standard.
Level 3 employees carry out work connected with the
functions including—
(a) vehicle detailing;
(b) wheel balancing, tyre repair and fitting;
(c) assisting in console operation and all sales/hire/service/credit transactions;
(d) co-ordination of rustproofing duties and perform non
routine tasks.
(5) Motor Vehicle Industry Employee Level 4—
An employee at this level performs work above and beyond the skills of an employee at Level 3 and to the level
of the employee’s training—
(a) works from complex instructions and procedures;
(b) assists in the provision of on the job training;
(c) co-ordinates work in a team environment or works
individually under general supervision;
(d) is responsible for assuring the quality of the employee’s own work;
(e) provides customer service to the required standard.
Level 4 employees carry out work connected with the
following functions—
(a) console operators working alone responsible for customer/supplier requirements and/or who are
responsible for the work of Level 3 console operators;
(b) advanced stock control procedures including ordering and receiving.
(6) Classifying Employees—
(a)
(i) An employee will only be classified into a
particular level where than employee has been
trained and meets the assessment and competence criteria established for the higher level
and a vacancy exists. The grading of employees is provisional on the employee remaining
willing and able to perform the duties required
in the level in which they are classified.
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(ii) An employee reclassified to a higher level will
have the employee’s performance subject to
review and the employer may revert the employee’s classification to the previous level
where the employee’s performance is unsatisfactory.
(iii) (aa) The assessment of employees will be
carried out by the employer or a nominated representative.
(bb) At the employee’s request, re-assessment of the grading or a disagreement
regarding a reclassification pursuant to
subparagraph (6)(a)(ii) of this clause
will be carried out in conjunction with
an agreed third party. The review will
take into account the requirements of
the job, specifically the range and level
of skills required to be utilised against
the criteria specified in this clause.
(cc) If disagreement still exists, either party
may refer the matter to a Board of Reference for determination.
(dd) At any stage where disagreement exists regarding the implementation of the
classification structure, the employer
and the employee may elect to have a
representative of their choosing involved in the process of resolution.
(iv) No employee or employer shall be prejudiced
by acting, or failing to act, in a manner provided for in this subclause and no employee
shall be entitled to retrospective payment as a
result of a disputed classification.
(b) An employee who is required to exercise the skills
and/or perform any function described at a higher
level, for the purposes of relieving or undertaking an
additional shift shall be paid the higher rate for the
duration of the shift. The higher rate shall not apply
during a period of formal training, either on or off
the job, in functions classified higher than an employee’s level.
(c) The parties and respondents to this award reserve
leave to apply during any applications for wage increases paid under the Minimum Rates Adjustment
Principle to amend this classification structure.
(7) Payment of Increases According to Level—
An employee’s wage increases arising out of the Minimum Rates Adjustment process are dependent upon the
employee’s grade pursuant to Appendix A.—Previous
Classification Definitions and the level according to the
new classification structure.
11.—WAGES
The following shall be the minimum rate of wages payable
to employees under this award from the beginning of the first
pay period commencing on or after 1st November 1997.
Base
Rate
per
week
$
(1)

Adult Employees:
Service Station
Attendant Grade 1
reclassified to
Levels
I
II
Service Station
Attendant Grade 2
reclassified to
Levels
II
III
IV
Service Station
Attendant Grade 3
reclassified to
Levels
III
IV

First &
Second
Arbitrated
Supplem- Safety
entary
Net
Payment Adjustments
$
$

Total
Rate
per
week
$

306.40
306.40

14.70
27.50

16.00
16.00

337.10
349.90

329.30
329.30
329.30

9.70
27.30
43.50

16.00
16.00
16.00

355.00
372.60
388.80

346.10
346.10

14.30
30.40

16.00
16.00

376.40
392.50
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Provided that any increase in rates of pay flowing from implementation of the Minimum Rates Adjustment Principle, may
be absorbed into any existing overaward payment, insofar as
that overaward payment is not being used for the purposes of
absorption of Arbitrated Safety Net Adjustments.
(2) The rates of pay in this Award include the first $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Case Decision. This first $8.00 per
week arbitrated safety net adjustment may be offset to the extent of any wage increase as a result of agreements reached at
enterprise level since 1 November 1991. Increases made under previous State Wage Case Principles, or under the current
Statement of Principles, except those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.
The rates of pay in this award include the second $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Decision. This second $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase payable since 1st November 1991, pursuant to enterprise agreements, enterprise flexibility agreements
or consent awards or award variations to give effect to enterprise agreements insofar as that wage increase has not
previously been used to offset an arbitrated safety net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, excepting those resulting from enterprise agreements, are not to
be used to offset arbitrated safety net adjustments.
(3) Junior Employees—
Junior employees shall be paid the following percentage
of the Grade 1 Level 2 wage rate, inclusive of supplementary payments and arbitrated safety net adjustments,
having regard to the age of the employee.
Under 16 years of age
40%
At 16 years of age
50%
At 17 years of age
60%
At 18 years of age
70%
At 19 years of age
80%
At 20 years of age
90%
(4) Casual Employees—
A casual employee shall be paid 20% in addition to the
rates of pay prescribed in subclause (1) of this clause.
(5) Leading Hands—
An employee appointed by the employer as a leading hand
shall be paid the following amount, in addition to the ordinary rate of pay, for all purposes of the award—
Rate Per
Week
$
(a) If placed in charge of not less
than three and not more than ten
other employees
15.90
(b) If placed in charge of more than ten
and not more than 20 other employees 24.40
(c) If placed in charge of more than
twenty other employees
31.60
12.—ADDITIONAL RATES FOR ORDINARY HOURS
A full-time, part-time or casual employee shall be paid the
following additional loadings calculated as a proportion of the
appropriate Total Rate per Week prescribed in Clause 11.—
Wages hereof for a full-time employee, divided by 38, for each
hour’s work performed in ordinary time as prescribed
hereunder—
%
%
From 7.00am
Between
to 6.00pm
6.00pm
and 7.00am
(a) Monday to Friday
0
15
(b) On Saturday
25
40
(c) On Sunday
75
90
(d) On Public Holidays
100
115
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13.—OVERTIME
(1) (a) Subject to the provisions of this subclause, all work
done beyond the ordinary working hours on any day, Monday
to 12 noon Saturday, inclusive, shall be paid for at the rate of
time and one half for the first two hours and double time thereafter.
For the purposes of this subclause, ordinary hours shall mean
the hours of work fixed in an establishment in accordance with
Clause 8.—Hours.
(b) (i) Overtime done on Saturdays after 12.00 noon or on
Sundays shall be paid for at the rate of double time.
(ii) Overtime done on any day prescribed as a holiday under
this award shall be paid for at the rate of double time and a
half.
(c) In computing overtime each day shall stand alone but
when an employee works overtime which continues beyond
midnight on any day, the time worked after midnight shall be
deemed to be part of the previous day’s work for the purpose
of this subclause.
(2) (a) (i) An employee required to work overtime for more
than two hours, without being notified on the previous day or
earlier that the employee will be so required to work, shall be
supplied with a meal by the employer or be paid $5.80 for a
meal and if, owing to the amount of overtime worked, a second or subsequent meal is required, the employee shall be
supplied with each such meal by the employer or be paid $4.00
for each meal so required.
(ii) No such payments need be paid to employees living in
the same locality as their workshops who can reasonably return home for such meals.
(iii) If an employee in consequence of receiving such notice
has provided himself/herself with a meal or meals and is not
required to work overtime, or is required to work less overtime than notified, the employee shall be paid the amounts
above prescribed in respect of the meals not required.
(b) (i) An employer may require any employee to work reasonable overtime at overtime rates and such employee shall
work overtime in accordance with such requirement.
(ii) No organisation party to this award, or employee or
employees covered by this award, shall in any way, directly or
indirectly be a party to or concerned in any ban, limitation or
restriction upon the working of overtime in accordance with
the requirements of this subclause.
(3) The provisions of this clause do not operate so as to require payment of more than double time rates, or double time
and a half on a holiday prescribed under this award, for any
work performed.
14.—PAYMENT OF WAGES
(1) (a) The employer may elect to pay employees in cash, by
cheque or by means of a credit transfer to a bank, building
society or credit union account in the name of the employees.
The day that the credit transfer is credited to the employee’s
account shall be deemed to be the date of payment.
(b) Payment shall be made within three trading days from
the last day of the pay period and if in cash or by cheque shall
be made during the employee’s ordinary working hours.
(c) No employer shall change its method of payment to employees without first giving them at least four weeks’ notice
of such change.
(2) (a) The employer shall pay employees weekly or fortnightly in accordance with subclause (1) of this clause, by
agreement with the union.
(b) The method of introducing a fortnightly pay system shall
be by the payment of an additional week’s wages in the last
weekly pay before the change to fortnightly pays to be repaid
by equal fortnightly deductions made from the next and subsequent pays provided the period of repayment shall not be
less than 20 weeks or some other method agreed upon by the
employer and the employee.
(3) Employees, who are paid by cash or cheque, whose
rostered day off falls on a pay day shall be paid their wages
upon request from the employees to the employer, prior to the
employee taking the day off.
(4) For the purposes of effecting the rostering off of employees as provided by this award, ordinary wages may be

492

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

paid either for the actual hours worked each pay period or an
amount being calculated on the basis of the average of 38 hours
per week.
(5) An employee who lawfully terminated his/her employment, or is dismissed for reasons other than misconduct, shall
be paid all wages due to him/her by the employer on the day
of termination of the employee’s employment or as soon as
practicable after the date of termination of the employee’s
employment.
15.—SUPERANNUATION
This Clause shall be read in conjunction with the Superannuation Guarantee Administration Act 1992.
(1) Employer Contributions—
(a) An employer shall contribute the percentage of “ordinary time earnings” determined by the
Superannuation Guarantee Administration Act 1992
in respect of all “eligible” employees.
(b) Payment by the employer on behalf of eligible employees shall be monthly into an “approved fund”.
(c) Contributions shall be paid in respect of an employee’s ordinary time earnings for each completed week
of service.
(d) “Eligible Employee” for the purposes of this clause
shall mean all employees except—
(i) employees who are under 18 years of age and
work 30 hours per week or less; or
(ii) employees who earn less than $450.00 in any
calendar month.
(2) Definitions—
“Approved Fund” shall mean any fund which complies
with Australian Government’s Operational Standards for
Occupational Superannuation.
“Ordinary time earnings” shall mean the salary, wage
or other remuneration regularly received by the employee
in respect of the time worked in ordinary hours and shall
include loading prescribed by Clause 12.—Additional
Rates for Ordinary Hours, payments which are made for
the purpose of District or Location Allowances or any
other rate paid for all purposes of the award to which the
employee is entitled for ordinary hours of work PROVIDED THAT “ordinary time earnings” shall not include
any payment which is for vehicle allowances, fares or
travelling time allowances (including payments made for
travelling related to distant work), commission or bonus.
16.—VEHICLE ALLOWANCE
(1) Where an employee is required and authorised to use his
own motor vehicle in the course of his duties shall be paid an
allowance not less than that provided for in the table set out
hereunder. Notwithstanding anything contained in this
subclause the employer and the employee may make any other
arrangement as to vehicle allowance not less favourable to the
employee.
(2) Where an employee in the course of a journey travels
through two or more of the separate areas, payment at the rates
prescribed herein shall be made at the appropriate rate applicable to each of the separate areas traversed.
(3) A year for the purpose of this clause shall commence on
the 1st day of July and end on the 30th day of June next following.
SCHEDULE 1—MOTOR CAR ALLOWANCE
Rates of Hire for Use of Employee’s Own Vehicle on Employer’s Business
Engine Displacement
(in Cubic Centimetres)
Over
2600cc
Area and Details
Metropolitan Area
South West Land Division
North of 23.5° South Latitude
Rest of the State

Over
1600cc
1600cc
& under
- 2600cc
Rate (cents) per kilometre
47.2
42.2
36.7
48.3
43.3
37.7
53.0
47.7
41.5
49.9
44.7
38.8
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Schedule 2—Motor Cycle Allowances
Distance travelled during a year on Official
Business
Rate per kilometre

Rate
Cents per Kilometre
16.3

(4) “Metropolitan Area” means that area within a radius of
fifty kilometres from the Perth Railway Station.
“South West Land Division” means the South West Land
Division as defined by Section 28 of the Land Act 1933-1971
excluding the area contained within the Metropolitan Area.
17.—LOCATION ALLOWANCES
(1) Subject to the provisions of this clause, in addition to the
rates prescribed in the wages clause of this award, an employee
shall be paid the following weekly allowances when employed
in the towns prescribed hereunder. Provided that where the
wages are prescribed as fortnightly rates of pay, these allowances shall be shown as fortnightly allowances.
TOWN
Agnew
Argyle (see subclause (12))
Balladonia
Barrow Island
Boulder
Broome
Bullfinch
Carnarvon
Cockatoo Island
Coolgardie
Cue
Dampier
Denham
Derby
Esperance
Eucla
Exmouth
Fitzroy Crossing
Goldsworthy
Halls Creek
Kalbarri
Kalgoorlie
Kambalda
Karratha
Koolan Island
Koolyanobbing
Kununurra
Laverton
Learmonth
Leinster
Leonora
Madura
Marble Bar
Meekatharra
Mt Magnet
Mundrabilla
Newman
Norseman
Nullagine
Onslow
Pannawonica
Paraburdoo
Port Hedland
Ravensthorpe
Roebourne
Sandstone
Shark Bay
Shay Gap
Southern Cross
Telfer
Teutonic Bore
Tom Price
Whim Creek
Wickham
Wiluna
Wittenoom
Wyndham

PER WEEK
$
15.10
39.30
14.90
25.60
6.20
24.00
7.20
12.30
26.40
6.20
15.40
20.80
12.30
25.00
4.60
16.80
21.60
30.20
13.70
34.40
5.10
6.20
6.20
24.70
26.40
7.20
39.30
15.30
21.60
15.10
15.30
15.90
37.50
13.20
16.40
16.40
14.50
12.80
37.40
25.60
19.50
19.30
20.70
8.10
28.30
15.10
12.30
13.70
7.20
34.80
15.10
19.30
24.50
23.80
15.40
33.20
37.10
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(2) Except as provided in subclause (3) of this clause, an
employee who has—
(a) a dependant shall be paid double the allowance prescribed in subclause (1) of this clause;
(b) a partial dependant shall be paid the allowance prescribed in subclause (1) of this clause plus the
difference between that rate and the amount such
partial dependant is receiving by way of a district or
location allowance.
(3) Where an employee—
(a) is provided with board and lodging by the employee’s employer, free of charge;
or
(b) is provided with an allowance in lieu of board and
lodging by virtue of the award or an Order or Agreement made pursuant to the Act;
such employee shall be paid 662/3 per cent of the allowances
prescribed in subclause (1) of this clause.
The provisions of paragraph (b) of this subclause shall have
effect on and from the 24th day of July, 1990.
(4) Except where an employee is eligible for payment of an
additional allowance under subclause (2) of this clause, but on
31 December 1987 was in receipt of an amount in excess of
that under General Order 603 of 1987, that employee shall
continue to receive the allowance at the higher rate until 1
July 1988 when the difference between the rate being paid and
that due under subclause (2) of this clause shall be reduced by
331/3%; the difference remaining on 1 January 1989 shall be
reduced by 50% from that date and payment in accordance
with subclause (2) of this clause will be implemented on 1
July 1989.
(5) Subject to subclause (2) of this clause, junior employees, casual employees, part-time employees, apprentices
receiving less than adult rate and employees employed for less
than a full week shall receive that proportion of the location
allowance as equates with the proportion tat their wage for
ordinary hours that week is to the adult rate for the work performed.
(6) Where an employee is on annual leave or receives payment in lieu of annual leave he/she shall be paid for the period
of such leave the location allowance to which the employee
would ordinarily be entitled.
(7) Where an employee is on long service leave or other
approved leave with pay (other than annual leave) he/she shall
only be paid location allowance for the period of such leave
the employee remains in the location in which the employee is
employed.
(8) For the purposes of this clause—
(a) “Dependant” shall mean—
(i) a spouse or defacto spouse; or
(ii) a child where there is no spouse or defacto
spouse;
who does not receive a district or location allowance, but shall exclude a dependant whose salary/
wage package includes a consideration of the purposes for which the location allowance is payable
pursuant to the provisions of this clause.
(b) “Partial Dependant” shall mean a “dependant” as
prescribed in paragraph (a) of this subclause who
receives a district or location allowance which is less
than the location allowance prescribed in subclause
(1) of this clause.
(9) Where an employee is employed in a town or location
not specified in this clause the allowance payable for the purpose of subclause (1) of this clause shall be such amount as
may be agreed between Australian Mines and Metals Association, the Chamber of Commerce and Industry of Western
Australia and the Trades and Labor Council of Western Australia or, failing such agreement, as may be determined by the
Commission. Provided that, pending any such agreement or
determination, the allowance payable for that purpose shall be
an amount equivalent to the district allowance in force under
this Award for that town or location on 1 June 1980.
(10) Nothing herein contained shall have the effect of reducing any ‘district allowance’ payable to any employee subject
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to the provision of this Award whilst that employee as at 1
June 1980 remains employed by his/her present employer.
(11) Subject to the making of a General Order pursuant to
s.50 of the Act, that part of each location allowance representing prices shall be varied from the beginning of the first pay
period commencing on or after the 1st day in July of each year
in accordance with the annual percentage change in the Consumer Price Index (excluding housing), for Perth measured to
the end of the immediately preceding March quarter, the calculation to be taken to the nearest ten cents.
(12) The allowance prescribed for Argyle is equated to that
at Kununurra as an interim allowance. Liberty is reserved to
the parties to apply for a review of the allowance for Argyle in
the light of changed circumstances occurring after the date of
this Order.
18.—COUNTRY WORK
(1) Where an employee is engaged or selected or advised by
an employer to proceed to work at such a distance that he
cannot return to his home each night and the employee does
so, the employer shall provide the employee with suitable board
and lodging or shall pay the expenses reasonably incurred by
the employee for board and lodging.
(2) The provisions of subclause (1) of this clause do not
apply with respect to any period which the employee is absent
from work without reasonable excuse and in such a case, where
the board and lodging is supplied by the employer, he may
deduct from moneys owing or which may become owing to
the employee an amount equivalent to the value of that board
and lodging for the period of absence.
(3) (a) The employer shall pay all reasonable expenses including fares, transport of tools, meals and if necessary, suitable
overnight accommodation incurred by an employee or person
engaged who is directed by his employer to proceed to the
locality of the work and who complies with such direction.
(b) The employee shall be paid at ordinary rate of payment
for the time up to a maximum of eight hours in any one day
incurred in travelling pursuant to the employer’s direction.
(4) An employee to whom the provisions of subclause (1) of
this clause applies, shall be paid an allowance of seven dollars
and ninety cents for any weekend that he returns to his home
from the job but only if—
(a) He advised the employer or his agent of his intention no later than the Tuesday immediately preceding
the weekend in which he so returns;
(b) He is not required for work during that weekend;
(c) He returns to the job on the first working day following the weekend; and
(d) The employer does not provide or offer to provide
suitable transport.
19.—ANNUAL LEAVE
(1) Except as hereinafter provided a period of four consecutive weeks’ leave with payment of ordinary wages as prescribed
shall be allowed annually to an employee by their employer
and shall be taken annually by the employee after a period of
twelve months’ continuous service with that employer.
(2) (a) An entitlement accrues on a full-time weekly basis at
the rate of 2.923 hours for each completed week of service.
(b) Where an employee, other than a casual employee, works
irregular hours or variable roster patterns, entitlement to annual leave shall be calculated by averaging the ordinary hours
worked by the employee in the 52 weeks immediately before
the leave is taken.
(c) Payment of annual leave shall be at the rate the employee
would have received as his or her payment under this award
for ordinary hours at the time the leave is taken.
(3) During a period of annual leave an employee shall receive a loading of 17½ per cent calculated on their ordinary
rate of wage. Provided that where the employee would have
received any additional rates for work performed in ordinary
hours, as prescribed by this award, had the employee not been
on leave during the relevant period and such additional rates
would have entitled him to a greater amount than the loading
of 17½ per cent, then such additional rates shall be added to
their ordinary rate of wage in lieu of the 17½ per cent loading.
Provided further, that if the additional rates would have
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entitled him to a lesser amount than the loading of 17½ per
cent, then such loading of 17½ per cent shall be added to their
ordinary rate of wage in lieu of the additional rates. The loading prescribed by this subclause shall not apply to proportionate
leave on termination.
(4) Any time in respect of which an employee is absent from
work, shall not count for the purpose of determining their right
to annual leave, unless it is an absence during which the employee is entitled to claim sick pay or time spent on holidays
and annual leave as prescribed by this award.
(5) (a) For the purposes of this clause service shall be deemed
to be continuous notwithstanding any absence from work referred to in subclause (4) of this clause.
(b) An absence from duty, except as provided in subclause
(4) of this clause, shall not be taken into account in calculating
the period of twelve months’ continuous service.
(6) (a) In addition to any payment to which an employee
may be entitled under paragraph (b) of this subclause, an employee whose employment terminates after the employee has
completed a twelve monthly qualifying period, shall be given
payment as prescribed in subclauses (2) and (3) of this clause
in lieu of that leave or, in a case to which subclause (8) of this
clause applies, in lieu of so much of that leave as has not been
allowed unless—
(i) the employee has been justifiably dismissed for misconduct; and
(ii) the misconduct for which the employee has been dismissed occurred prior to the completion of that
qualifying period.
(b) If after one weeks’ continuous service in any 12 monthly
qualifying period, an employee lawfully leaves their employment in accordance with subclause (2) (b) (i) of Clause
7.—Contract of Service of this award, or the employee’s employment is terminated by the employer through no fault of
the employee, the employee shall be paid 2.923 hours for each
completed week of service.
(7) (a) The time of taking an entitlement to paid leave pursuant to this clause shall be arranged between the employer and
the employee as soon as practicable after 12 months service.
(b) Where no such arrangement is made AND more than 18
months has passed since the commencement of employment,
the employer must not unreasonably refuse an employee’s request to take leave, provided that at least 2 weeks’ notice is
provided by the employee.
(8) With the consent of the employer and the employee, annual leave may be taken in more than one period provided that
one of these periods shall be not less than two weeks.
(9) By arrangement between the employer and the employee
annual leave may be allowed to accumulate from year to year
but where the leave to which an employee is entitled or any
portion thereof is allowed to accumulate to meet the convenience of the employee the ordinary wage for that leave shall
be the ordinary wage applicable to the employee at the date at
which the employee became entitled to the leave unless the
employer agrees in writing that the wage be that applicable at
the date the leave commences.
(10) The provisions of this clause shall not apply to casual
employees.
20.—PUBLIC HOLIDAYS
(1) The following days or the days observed in lieu shall,
subject to this subclause and Clause 13.—Overtime of this
award, be allowed as holidays without deduction of pay,
namely—
New Year’s Day, Australia Day, Good Friday, Easter Monday, Anzac Day, Labour Day, Foundation Day, Sovereign’s
Birthday, Christmas Day and Boxing Day.
Provided that another day may be taken as a holiday by arrangement between the parties in lieu of any of the days named
in this subclause.
(2) When any of the days mentioned in subclause (1) of this
clause falls on a Saturday or a Sunday the holiday shall be
observed on the next succeeding Monday and when Boxing
Day falls on a Sunday or a Monday the holiday shall be observed on the next succeeding Tuesday. In each case the
substituted day shall be a holiday without deduction of pay
and the day for which it is substituted shall not be a holiday.
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(3) On any public holiday not prescribed as a holiday under
this award the employer’s establishment or place of business
may be closed, in which case an employee need not present
himself/herself for duty and payment may be deducted, but if
work be done ordinary rates of pay shall apply.
(4) The provisions of this clause shall not apply to casual
employees.
21.—ABSENCE THROUGH SICKNESS
(1) (a) An employee who is unable to attend or remain at his
place of employment during the ordinary hours of work by
reason of personal ill health or injury shall be entitled to payment during such absence in accordance with the following
provisions.
(b) Entitlement to payment shall accrue at the rate of one
sixth of a week for each completed month of service with the
employer.
(c) If in the first or successive years of service with the employer an employee is absent on the ground of personal ill
health or injury for a period longer than his entitlement to paid
sick leave, payment may be adjusted at the end of that year of
service, or at the time the employee’s services terminate, if
before the end of that year of service, to the extent that the
employee has become entitled to further paid sick leave during that year of service.
(2) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and subject
to this clause may be claimed by the employee if the absence
by reason of personal ill health or injury exceeds the period
for which entitlement has accrued during the year at the time
of the absence. Provided that an employee shall not be entitled
to claim payment for any period exceeding ten weeks in any
one year of service.
(3) To be entitled to payment in accordance with this clause
the employee shall as soon as reasonably practicable advise
the employer of his inability to attend for work, the nature of
his illness or injury and the estimated duration of the absence.
Provided that such advice, other than in extraordinary circumstances shall be given to the employer within 24 hours of the
commencement of the absence.
(4) The provisions of this clause do not apply to an employee who fails to produce a certificate from a medical
practitioner dated at the time of the absence or who fails to
supply such other proof of the illness or injury as the employer
may reasonably require provided that the employee shall not
be required to produce a certificate from a medical practitioner
with respect to absences of two days or less, unless after two
such absences in any year of service the employer requests in
writing that the next and subsequent absences in that year if
any, shall be accompanied by such certificate.
(5) (a) Subject to the provisions of this subclause, the provisions of this clause apply to an employee who suffers personal
ill health or injury during the time when he is absent on annual
leave and an employee may apply for and the employer shall
grant paid sick leave in place of paid annual leave.
(b) Application for replacement shall be made within seven
days of resuming work and then only if the employee was
confined to his place of residence or a hospital as a result of
his personal ill health or injury for a period of seven consecutive days or more and he produces a certificate from a registered
medical practitioner that he was so confined. Provided that
the provisions of this paragraph do not relieve the employee
of the obligation to advise the employer in accordance with
subclause (3) of this clause if he is unable to attend for work
on the working day next following his annual leave.
(c) Replacement of paid annual leave by paid sick leave shall
not exceed the period of paid sick leave to which the employee
was entitled at the time he proceeded on annual leave and shall
not be made with respect to fractions of a day.
(d) Where paid sick leave has been granted by the employer
in accordance with paragraphs (a), (b) and (c) of this subclause,
that portion of the annual leave equivalent to the paid sick
leave is hereby replaced by the paid sick leave and the replaced annual leave may be taken at another time mutually
agreed to by the employer and the employee or, failing agreement, shall be added to the employee’s next period of annual
leave or, if termination occurs before then, be paid for in accordance with the provisions of Clause 19.—Annual Leave of
this award.
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(e) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
19.—Annual Leave of this award shall be deemed to have
been paid with respect to the replaced annual leave.
(6) Where a business has been transmitted from one employer to another and the employee’s service has been deemed
continuous in accordance with subclause (3) of clause 2 of the
Long Service Leave provisions published in volume 62 of the
Western Australian Industrial Gazette at pages 1-6, the paid
sick leave standing to the credit of the employee at the date of
transmission from service with the transmittor shall stand to
the credit of the employee at the commencement of service
with the transmittee and may be claimed in accordance with
the provisions of this clause.
(7) The provisions of this clause with respect to payment do
not apply to employees who are entitled to payment under the
Workers’ Compensation Act nor to employees whose injury or
illness is the result of the employee’s own misconduct.
(8) The provisions of this clause do not apply to casual employees.
22.—LONG SERVICE LEAVE
The Long Service Leave provisions published in Volume 62
of the Western Australian Industrial Gazette, at pages 1 to 6
inclusive, are hereby incorporated in and shall be deemed to
be part of this Award.
23.—BEREAVEMENT LEAVE
(1) An employee other than casual employees, shall on the
death within Australia of a wife, husband, father, mother,
brother, sister, child or stepchild, be entitled on notice of leave,
up to and including the day of the funeral of such relation, and
such leave shall be without deduction of pay, for a period not
exceeding the number of hours worked by the employee in
two ordinary working days. Proof of such death shall be furnished by the employee to the satisfaction of his employer.
(2) Payment in respect of compassionate leave is to be made
only where the employee otherwise would have been on duty
and shall not be granted in any case where the employee concerned would have been off duty in accordance with his roster,
or on long service leave, annual leave, sick leave, workers’
compensation, leave without pay or on a public holiday.
24.—PARENTAL LEAVE
The entitlement to Parental Leave shall be in accordance
with the Minimum Conditions Of Employment Act 1993 for
employees with 12 months continuous service with the employer.
25.—KEEPING AND INSPECTION OF RECORDS
(1) Each employer shall keep a record containing—
(a) The names of all employees employed by him to
whom this award applies;
(b) The class of work performed;
(c) The hours worked (including overtime) by each employee; and
(d) The wages paid (including overtime) to each employee.
(2) Such record may be inspected at any time during ordinary working hours by a duly accredited representative of the
union, and he shall be allowed to take extracts therefrom.
26.—UNION RIGHT OF ENTRY
Consistent with the terms of the Labour Relations Legislation Amendment Act 1997 and S.23(3)(c)(iii) of the Industrial
Relations Act a representative of the Union shall not exercise
the rights under this clause with respect to entering any part of
the premises of the employer unless the employer is the employer, or former employer of a member of the Union.
An accredited representative of the union shall with the consent of the employer be permitted to enter the premises of the
employer at all reasonable times and interview the employees
covered by this award.
27.—ENTERPRISE AGREEMENTS
(1) The parties are committed to modernising the terms of
the Award so that it provides for more flexible working
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arrangements, improves the quality or working life, enhances
skills and job satisfaction and assists positively in the restructuring process.
(2) In conjunction with testing the new award structure the
Union is prepared to discuss all matters raised by the employers for increased flexibility. As such any discussion with that
union must be premised on the understanding that—
(a) The majority of employees at each enterprise must
genuinely agree.
(b) No employee will suffer a reduction in earnings in
respect of their ordinary hours of work.
(c) The Union must be party to the agreement.
(d) The Union will not unreasonably oppose any agreement.
(e) Agreements will be ratified by the Commission.
(3) Should an agreement be reached pursuant to this clause
at a particular enterprise and that agreement requires award
variation, the parties will not oppose that award variation for
that particular provision for that particular enterprise.
(4) The parties agree that under this heading any award matter can be raised for discussion.
28.—DISPUTE RESOLUTION PROCEDURE
To enable any grievance to be resolved, or any dispute to be
settled including a safety dispute, the following procedure shall
apply—
(1) An employer or an employee with a grievance or
dispute relating to employment shall raise that grievance or dispute with the employer or employee
concerned as soon as practicable.
(2) Where the matter referred to in subclause (1) of this
clause is not satisfactorily resolved it may be referred
to the supervisor/manager and, where the employee
elects, with the union party to this award.
(3) During step 2, the employer and employee shall agree
on a time frame for resolving the dispute/grievance
and the status quo shall remain without prejudice to
the outcome of the dispute/grievance.
(4) Where the matter(s) remain unresolved either the employer or the union may refer the matter to the
Western Australian Industrial Relations Commission.
29.—TRAINEESHIPS
(1) Scope
This clause shall apply to persons—
(a) who are undertaking a traineeship (as defined); and
(b) who are employed by an employer bound by this
award.
(2) Objective
(a) The objective of this clause is to establish a system of
traineeships which provides approved training in conjunction
with employment in order to enhance the skill levels and future employment prospects of trainees, particularly young
people, and the long term unemployed.
(b) Existing employees shall not be displaced from employment by trainees.
(3) Definitions
“Approved Training” means training undertaken in a
traineeship and shall involve formal instruction, both theoretical and practical, and supervised practice in accordance with a
traineeship scheme approved by the relevant state training
authority or NETTFORCE. The training will be accredited
and lead to qualifications as set out in subclause 5(e) of this
clause.
“Relevant Award” means the Motor Vehicle (Service Station, Sales Establishments, Rust Prevention and Paint
Protection) Industry Award No. 19 of 1980.
“Trainee” means an employee who is bound by a traineeship
agreement made in accordance with this clause.
“Traineeship” means a system of training which has been
approved by the appropriate state training authority, or which
has been approved on an interim basis by the National Employment and Training Taskforce (NETTFORCE), until final
approval is granted by the relevant state training authority.
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“Traineeship Agreement” means an agreement made subject to the terms of this award between an employer and the
trainee for a traineeship and which is registered with the appropriate state training authority, NETTFORCE, or under the
provisions of the appropriate state legislation. A traineeship
agreement shall be made in accordance with the relevant approved traineeship scheme and shall not operate unless this
condition is met.
“Traineeship Scheme” means an approved traineeship applicable to a group or class of employees or to an industry or
sector of an industry or an enterprise. A traineeship scheme
shall not be given approval unless consultation and negotiation with the union upon the terms of the proposed traineeship
scheme and the traineeship have occurred. An application for
approval of a traineeship scheme shall identify the union and
demonstrate to the satisfaction of the approving authority that
the abovementioned consultation and negotiation have occurred.
“Parties to a Traineeship Scheme” means the employer organisation and/or the employer and the union involved in the
consultation and negotiation required for the approval of a
traineeship scheme.
References in this award to “the relevant state training authority or NETTFORCE” shall be taken to be a reference to
NETTFORCE in respect of a traineeship that is the subject of
an interim approval but not a final approval by the relevant
state training authority. NETTFORCE powers and functions
stipulated in this award may be circumscribed and/or delegated
by the terms of an agreement between NETTFORCE and a
relevant state training authority. Reference to NETTFORCE
within this clause will have no effect during the currency of
the WA State Training Authority/NETTFORCE Memorandum
of Agreement.
“Appropriate State Legislation” means the State Employment and Skills Development Authority Act 1990.
(5) Training Conditions
(a) The trainee shall attend an approved training course or
training programme prescribed in the traineeship agreement
or as notified to the trainee by the appropriate state training
authority in accredited and relevant traineeship schemes or
NETTFORCE if the traineeship scheme remains subject to
interim approval.
(b) A traineeship shall not commence until the relevant
traineeship agreement, made in accordance with a traineeship
scheme, has been signed by the employer and the trainee and
lodged for registration with the relevant state training authority or NETTFORCE, provided that if the traineeship agreement
is not in a standard format a traineeship shall not commence
until the traineeship agreement has been registered with the
relevant state training authority or NETTFORCE. The employer shall ensure that the trainee is permitted to attend the
training course or programme provided for in the traineeship
agreement and shall ensure that the trainee receives the appropriate on-the-job training.
(c) Training shall be directed at—
(i) the achievement of key competencies required for
successful participation in the workplace; and/or
(ii) the achievement of competencies required for successful participation in an industry or enterprise.
(6) Employment Conditions
(a) A trainee shall be engaged as a full-time employee for a
maximum of one years’ duration provided that a trainee shall
be subject to a satisfactory probation period of up to one month
which may be reduced at the discretion of the employer. By
agreement in writing, and with the consent of the relevant state
training authority or NETTFORCE the parties to a traineeship
agreement may vary the duration of the traineeship and the
extent of approved training provided that any agreement to
vary is in accordance with the relevant traineeship scheme.
(b) (i) An employer shall not terminate the employment of a
trainee without firstly having provided written notice of termination to the trainee concerned in accordance with the
traineeship agreement and to the relevant state training authority or NETTFORCE. The written notice to be provided to
the relevant state training authority or NETTFORCE shall be
provided within five working days of termination.

78 W.A.I.G.

(ii) An employer who chooses not to continue the employment of a trainee upon the completion of the traineeship shall
notify, in writing, the relevant state training authority or
NETTFORCE of its decision.
(c) The trainee is permitted to be absent from work without
loss of continuity of employment and/or wages to attend the
training in accordance with the traineeship agreement.
(d) Where the employment of a trainee by an employer is
continued after the completion of the traineeship period, such
traineeship period shall be counted as service the purposes of
any relevant award or any other legislative entitlements.
(e) (i) The traineeship agreement may restrict the circumstances under which the trainee may work overtime and shift
work in order to ensure the training programme is successfully completed.
(ii) No trainee shall work overtime on their own unless consistent with the provisions of this award.
(iii) No trainee shall work shift work unless the parties to a
traineeship scheme agree that such shift work makes satisfactory provision for approved training. Such training may be
applied over a cycle in excess of a week, but must average
over the relevant period no less than the amount of training
required for non-shift work trainees.
(iv) The trainee wage shall be the basis for the calculation of
overtime and/or shift penalty rates prescribed by the relevant
award, unless otherwise agreed by the parties to a traineeship
scheme, or unless the relevant award makes specific provision for a trainee to be paid at a higher rate, in which case the
higher rate shall apply.
(f) All other terms and conditions of the relevant award that
are applicable to the trainee, or would be applicable to the
trainee but for this clause, shall apply unless specifically varied by this clause.
(g) A trainee who fails to either complete the traineeship, or
who cannot for any reason be placed in full-time employment
with the employer on successful completion of the traineeship,
shall not be entitled to any severance payments payable pursuant to termination, change and redundancy provisions or
provisions similar thereto.
(7) Wages
(a) (i) The minimum rates of wages payable weekly to trainees are as provided in subparagraph (iv) of this subclause.
(ii) These wage rates will only apply to trainees while they
are undertaking an approved traineeship which includes approved training as defined in this clause.
(iii) The wage rates prescribed by this clause do not apply to
completed trade level training which is covered by the apprenticeship system.
(iv) Skill Level B—
Where the accredited training course and work performed
are for the purposes of generating skills which have been
defined for work at Skill Level B.
HIGHEST YEAR OF SCHOOL COMPLETED
School Leaver

Plus 1 year out of school
Plus 2 years
Plus 3 years
Plus 4 years
Plus 5 years

Year 10
$
128.00(50%)
149.00(33%)

Year 11
$
158.00(33%)
179.00(25%)

Year 12
$
209.00

179.00
209.00
240.00
281.00
321.00

209.00
240.00
281.00
321.00

240.00
281.00
321.00

Figures in brackets indicate the average proportion of time
spent in approved training to which the associated wage rate
is applicable. Where not specifically indicated, the average
proportion of time spent in structured training which has been
taken into account in setting the rate is 20%.
(b) The skill level of approved traineeships in the retail and
wholesale industries has been agreed to be skill Level B.
(c) For the purposes of this provision “out of school” shall
refer only to periods out of school beyond year 10 or below,
and shall be deemed to—
(i) include any period of schooling beyond year 10 or
below which was not part of nor contributed to a
completed year of schooling;
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(ii) include any period during which a trainee repeats in
whole or part a year of schooling beyond year 10 or
below; and
(iii) not include any period during a calendar year in which
a year of schooling is completed.
(iv) have effect on an anniversary date being January 1
in each year.
(d) At the conclusion of the traineeship this clause ceases to
apply to the employment of the trainee and the award shall
apply to the former trainee.
30.—SUPPORTED WAGES
(1) This clause sets out the provisions to apply to employees
who because of the effects of a disability are eligible to be
employed under the Supported Wage System.
(2) Definitions
In the context of this clause, the following definitions shall
apply—
(a) “Supported Wage System” means the Commonwealth Government system to promote employment
for people who cannot work at full award wages because of a disability, as documented in “ Supported
Wage System: Guidelines and Assessment Process”.
(b ) “Accredited Assessor” means a person accredited by
the Management Unit established by the Commonwealth under the Supported Wage System to perform
assessments of an individual’s productive capacity
within the Supported Wage System.
(c) “Disability Support Pension” means the Commonwealth pension scheme to provide income security
for persons with a disability as provided under the
Social Security Act 1991, as amended from time to
time, or any successor to that scheme.
(d) “Assessment Instrument” means the form provided
for under the Supported Wage System that records
the assessment of the productive capacity of the person to be employed under the Supported Wage
System.
(3) Eligibility Criteria
(a) Employees covered by this clause will be those who are
unable to perform the range of duties to the competence level
required within the class of work for which the employee is
engaged under this award, because of the effects of a disability on their productive capacity and who meet the impairment
criteria for receipt of a Disability Support Pension.
(b) The clause does not apply to any existing employee who
has a claim against the employer which is subject to the provisions of workers’ compensation legislation or any provision
of this clause relating to the rehabilitation of employees who
are injured in the course of their current employment.
(c) (i) This clause does not apply to employers in respect of
their facility, program, undertaking service or the like which
receives funding under the Disability Services Act 1986, and
fulfils the dual role of service provider and sheltered employer
to people with disabilities who are in receipt of or eligible for
a Disability Support Pension.
(ii) Provided that this exclusion shall not prevent services
funded under Sections 10 or 12A of the Act referred to in
subparagraph (i) hereof, engaging persons who meet the eligibility criteria under the Supported Wages System, on work
covered by this award, where both parties wish to access the
system provided all other criteria are met.
(4) Supported Wage Rates
(a) Employees to whom this clause applies shall be paid the
applicable percentage of the minimum rate of pay prescribed
by this award for the class of work which the person is performing according to the following schedule—
Assessed Capacity
% of Prescribed Award Rate
10%
10%
20%
20%
30%
30%
40%
40%
50%
50%
60%
60%
70%
70%
80%
80%
90%
90%
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(b) Provided that the amount payable shall not be less than
$45 per week (the ordinary income free area for the Disability
Support Pension as at 1 July 1994).
(5) Assessment of Capacity
(a) For the purpose of establishing the percentage of the award
rate to be paid to an employee under this award, the productive capacity of the employee will be assessed in accordance
with the Supported Wage System and documented in an assessment instrument by either—
(i) The employer and the union, in consultation with
the employee, or, if desired, by any of these; or
(ii) The employer and an accredited assessor from a panel
agreed to by the parties to the award and the employee.
(6) Lodgement of Assessment Instrument
(a) All assessment instruments under the conditions of this
clause including the appropriate percentage of the award rate
to be paid to the employee, shall be lodged by the employer
with the Registrar of the Western Australian Industrial Relations Commission.
(b) All assessment instruments shall be agreed and signed
by the parties to the assessment, provided that where the union party to this award is not a party to the assessment, it shall
be referred by the Registrar to the union by certified mail and
shall take effect unless an objection is notified to the Registrar
within 10 working days.
(7) Review of Assessment
The assessment of the applicable percentage to be applied in
respect of the rate of pay should be subject to annual review or
earlier on the basis of a reasonable request for such a review.
The process of review shall be in accordance with the procedure for assessing capacity under the Supported Wage System.
(8) Other Terms and Conditions of Employment
Where an assessment has been made, the applicable percentage shall apply to the minimum wage rate only. Employees
covered by the provisions of this clause will be entitled to the
same terms and conditions of employment as all other employees covered by this award, but be paid at the rate of wage
as determined in accordance with this clause.
(9) Workplace Adjustment
An employer wishing to employ a person under the provisions of this clause shall take reasonable steps to make changes
in the workplace to enhance the employee’s capacity to do the
job. Changes may involve redesign of job duties, working time
arrangement and work organisation in consultation with other
employees in the area.
(10) Trial Period
(a) In order for adequate assessment of the employee’s capacity to be made, an employer may employ a person under
the provisions of this clause for a trial period not exceeding 12
weeks, except that in some cases additional work adjustment
time, not exceeding four weeks, may be utilised.
(b) During the trial period the assessment of capacity shall
be undertaken and the proposed wage rate for a continuing
employment relationship shall be determined.
(c) The minimum amount payable to the employee during
the trial period shall be not less than the figure defined in
subclause (4)(b) of this clause.
(d) Work trials should include induction or training as appropriate to the job being trialed.
(e) Where the employer and employee wish to establish a
continuing employment relationship following the completion
of the trial period, a further contract of employment shall be
entered into based on the outcome of assessment under
subclause (5) of this clause.
(11) The conditions of employment to apply during the trial
period or in a continuing employment relationship shall be
documented, a copy of which shall be provided by the employer to the person employed in accordance with this clause.
APPENDIX—RESOLUTION OF DISPUTES
REQUIREMENTS
(1) This Appendix is inserted into the award/industrial agreement as a result of legislation which came into effect on 16
January 1996.
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(2) Subject to this appendix, and in addition to any current
arrangements the following procedures shall apply in connection with questions, disputes or difficulties arising under this
award/industrial agreement.
(a) The persons directly involved, or representatives of person/s directly involved, shall discuss the question, dispute or
difficulty as soon as is practicable.
(b) (i) If these discussions do not result in a settlement, the
question, dispute or difficulty shall be referred to senior management for further discussion.
(ii) Discussions at this level will take place as soon as practicable.
(3) The terms of any agreed settlement should be jointly
recorded.
(4) Any settlement reached which is contrary to the terms of
this award/industrial agreement shall not have effect unless
and until that conflict is resolved to allow for it.
(5) Nothing in this appendix shall be read so as to exclude
an organisation party to or bound by the award/industrial agreement from representing its members.
(6) Any question, dispute or difficulty not settled may be
referred to the Western Australian Industrial Relations Commission.
(7) This appendix shall come into effect on and from 16
August 1996.
APPENDIX—S.49B—INSPECTION OF RECORDS
REQUIREMENTS
(1) This appendix is inserted into this award / industrial agreement / order as a result of legislation which came into effect
on 16 January 1996.
(2) Each employer bound by this award / industrial agreement/order shall maintain a time and wages record for each
employee.
(3) The entries in the time and wages records for each employee shall include the employee’s name and details of the
employee’s job classification or description, and any other
detail required by this award/ industrial agreement / order.
(4) The employer must ensure that each entry in the time
and wages record is retained for not less than seven (7) years
after it is made.
(5) A representative of an organisation of employees shall
have the power to inspect the time and wages records of an
employee or former employee.
(6) The power of inspection may not be exercised for the
purpose of inspecting the time and wages records of an employee or former employee who—
(a) is not a member of the organisation; and
(b) has notified the employer in writing that the employee
or former employee does not consent to a representative of an organisation of employees having access
to those records.
(7) The power of inspection may only be exercised by a
representative of an organisation of employees authorised in
accordance with the rules of the organisation to exercise the
power.
(8) The representative is empowered to inspect any notification that an employee or former employee does not consent to
a representative having access to time and wages records.
(9) A person who has given a notification referred to in paragraph (b) of subclause (6) hereof may, by notice in writing to
the employer, withdraw the notification and, upon that withdrawal, the notification ceases to be of effect.
(10) Before exercising a power of inspection the representative shall give reasonable notice of not less than 24 hours to an
employer.
(11) An employer shall endeavour to—
(a) maintain the time and wages records of employees
in such a manner that access by a representative of
an organisation to the records of employees does not
give access to records of employees who are not
members of the organisation and have notified the
employer that they do not consent to a representative of an organisation of employees having access
to the records;
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(b) ensure that a representative of an organisation does
not obtain access to the records of employees who
are not members of the organisation and have notified the employer that they do not consent to a
representative of an organisation of employees having access to the records; and
(c) ascertain whether an employee or prospective employee does not consent to a representative of an
organisation of employees having access to the time
and wages records of the employee or prospective
employee.
(12) A person shall not by threats or intimidation persuade
or attempt to persuade an employee or prospective employee
to give, or refuse to give, written notification that the employee
or prospective employee does not consent to a representative
of an organisation of employees having access to the time and
wages records of that employee or prospective employee.
(13) An employer must ensure that any notification from an
employee or former employee in accordance with this appendix shall be retained for not less than seven (7) years.
(14) There shall be a liberty to apply to amend this appendix
at any time.
(15) This appendix shall come into effect on and from 16
July 1996.
(16) Any employer or organisation bound by or party to this
award/order/industrial agreement may apply to the Western
Australian Industrial Relations Commission at any time in relation to this clause.
Dated at Perth this 21st day of May, 1982.
APPENDIX A.—PREVIOUS CLASSIFICATION
DEFINITIONS
The following definitions are the definitions for the classifications in Clause 21.—Wages of this award prior to 11th June
1996 and the introduction of the new classification structure.
Definitions—
(1) “Service Station Attendant Grade 1” shall mean a
person whose duties include dispensing fuel, under
bonnet checks, top-up oils, check radiators, batters’
levels and inflate tyres as required and clean windscreens. Receive payment, operate cash register, EFT
or credit card systems and, without limiting the following, is responsible for the cleaning, sweeping and
general tidiness of the employer’s premises.
(2) “Service Station Attendant Grade 2” shall mean a
person whose duties include the application of anticorrosive or paint protective products, lubrications,
servicing of vehicles where no mechanical qualifications are required, operating steam cleaning
machines and, without limiting the foregoing, may
be required to wash, polish and detail cars and to
carry out Grade 1 duties where required.
(3) “Service Station Attendant Grade 3” shall mean a
person whose duties require activation of self service pumps and receiving and recording payment for
products, petroleum or otherwise on all manual, electronic or digital equipment, balancing of EFT, cash
register and accounts, responsible for booking vehicles in and out of the workshop for repair, steam
cleaning, anti-corrosive or paint protection applications, car detailing or other trade and non-trade
services and, without limiting the foregoing, general
responsibility for stock control, customer service,
security and general tidiness of the employer’s
premises.
SCHEDULE A.—RESPONDENTS
Allpike’s Honda and Peugeot
Amgas Fremantle Service Station
Amgas Pty Ltd
Ampol Armadale Service Station
Ampol Kalgoorlie Service Station
Ampol Melville
Ampol South Perth (Trona Pty Ltd as trustee for the K C
Greenwell Family Trust No. 2 trading as)
Australian Petroleum Pty Ltd (trading as Solo, Morley)
Automotive Holdings Pty Ltd
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Beam Rustproofing
BP Broome Service Station
BP Cannington Service Station
BP Cocklebiddy Service Station
BP Mandurah Service Station
BP Oil
Caltex Dianella
Caltex Esperance Roadhouse
Caltex Mosman Park
Caltex Wanneroo Service Station
Caravell Auto Protection
Caravell Car Detailers
Diesel Motors Pty Ltd
Endrust Bunbury
Gull Como Service Station
Gull Petroleum (WA) Pty Ltd
Gull Waterloo Roadhouse
John Hughes Group of Companies
Mick’s Caltex (Asterian Pty Ltd trading as)
Prerust Albany
Shell Canning Vale Service Station
Shell Karratha Roadhouse
Shell Kununurra Service Station
Shell Meekatharra Roadhouse
Skipper Mitsubishi
Solo Osborne Park Service Station
Southern Cross Claremont Service Station
Southern Cross Petroleum WA
Swan Taxi Co-op Ltd
Total Auto Guard Car Care
Williamson’s Motor House
SCHEDULE B.—PARTIES TO THE AWARD
Union Party to the Award
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Asterian Pty Ltd t/as Mick’s Caltex and Others
and
The Australian Workers’ Union, Western Australian Branch,
Industrial Union of Workers and Others.
No. 964B of 1997.
Motor Vehicle (Service Station, Sales Establishments, Rust
Prevention and Paint Protection) Industry Award
No. 29 of 1980.
No. A 29 of 1980.
2 January 1998.
Correcting Order.
WHEREAS errors have occurred in the issuance of an Order
in this application on 15 December 1997 (unreported) the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, hereby makes correcting orders as
per the attached Schedule.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

Schedule.
A. In Schedule A of the Order—
1. Clause 2.—Arrangement: Delete this clause and insert the following in lieu thereof—
1.
1A.
1B.
2.
3.
4.

2.—ARRANGEMENT
Title
Statement of Principles—November 1997
Minimum Adult Award Wage
Arrangement
Scope
Area
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5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

Term
Definitions
Contract of Service
Hours
Meal Breaks
Classification of Employees
Wages
Additional Rates for Ordinary Hours
Overtime
Payment of Wages
Superannuation
Vehicle Allowance
Location Allowance
Country Work
Annual Leave
Public Holidays
Absence Through Sickness
Long Service Leave
Bereavement Leave
Parental Leave
Keeping and Inspection of Records
Union Right of Entry
Enterprise Agreements
Dispute Resolution Procedure
Traineeships
Supported Wages
Appendix—Resolution of Disputes Requirements
Appendix—S.49B—Inspection of Records Requirements
Appendix A—Previous Classification Definitions
Schedule A—Respondents
Schedule B—Parties to Award—Union Party
2. Clause 11.—Wages: Delete this clause and insert the following in lieu thereof—
11.—WAGES
The following shall be the minimum rate of wages payable
to employees under this award from the beginning of the first
pay period commencing on or after 1st November 1997.
Base
Rate
per
week
$
(1) Adult Employees:
Service Station
Attendant Grade 1
reclassified to
Levels
I
II
Service Station
Attendant Grade 2
reclassified to
Levels
II
III
IV
Service Station
Attendant Grade 3
reclassified to
Levels
III
IV

Arbitrated
Supplem- Safety
entary
Net
Payment Adjustments
$

$

Total
Rate
per
week
from
from
1/11/97 14/11/97
$
$

306.40
306.40

14.70
27.50

26.00
26.00

337.10
349.90

347.10
359.90

329.30
329.30
329.30

9.70
27.30
43.50

26.00
26.00
26.00

355.00
372.60
388.80

365.00
382.60
398.80

346.10
346.10

14.30
30.40

26.00
26.00

376.40
392.50

386.40
402.50

Provided that any increase in rates of pay flowing from implementation of the Minimum Rates Adjustment Principle, may
be absorbed into any existing overaward payment, insofar as
that overaward payment is not being used for the purposes of
absorption of Arbitrated Safety Net Adjustments.
(2) The rates of pay in this Award include the first $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Case Decision. This first $8.00 per
week arbitrated safety net adjustment may be offset to the extent of any wage increase as a result of agreements reached at
enterprise level since 1 November 1991. Increases made under previous State Wage Case Principles, or under the current
Statement of Principles, except those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.
The rates of pay in this award include the second $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Decision. This second $8.00 per week
arbitrated safety net adjustment may be offset to the extent of

500

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

any wage increase payable since 1st November 1991, pursuant to enterprise agreements, enterprise flexibility agreements
or consent awards or award variations to give effect to enterprise agreements insofar as that wage increase has not
previously been used to offset an arbitrated safety net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, excepting those resulting from enterprise agreements, are not to
be used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agreements, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.
(3) Junior Employees—
Junior employees shall be paid the following percentage
of the Grade 1 Level 2 wage rate, inclusive of supplementary payments and arbitrated safety net adjustments,
having regard to the age of the employee.
Under 16 years of age
40%
At 16 years of age
50%
At 17 years of age
60%
At 18 years of age
70%
At 19 years of age
80%
At 20 years of age
90%
(4) Casual Employees—
A casual employee shall be paid 20% in addition to the
rates of pay prescribed in subclause (1) of this clause.
(5) Leading Hands—
An employee appointed by the employer as a leading hand
shall be paid the following amount, in addition to the ordinary rate of pay, for all purposes of the award—
Rate Per Week
$
(a) If placed in charge of not less
than three and not more than ten
other employees
15.90
(b) If placed in charge of more than ten
and not more than 20 other employees 24.40
(c) If placed in charge of more than
twenty other employees
31.60
B. In Schedule B of the Order—
1. Clause 1A.—Statement of Principles—August 1996:
Delete this clause and insert the following in lieu
thereof—
1A.—STATEMENT OF PRINCIPLES—NOVEMBER
1997
It is a condition of this award/industrial agreement that any
variation to its terms on or from the 14th day of November
1997 shall not be made except in compliance with the Statement of Principles—November 1997 made by the Commission
in Matter No. 940 of 1997.
2. Clause 1A.—Statement of Principles—November 1997:
Immediately after this clause insert the following clause—
1B.—MINIMUM ADULT AWARD WAGE
(1) No adult employee shall be paid less than the Minimum
Adult Award Wage unless otherwise provided by this clause.
(2) The Minimum Adult Award Wage for full time adult
employees is $359.40 per week payable from the beginning of
the first pay period commencing on or after 14th November
1997.
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(3) The Minimum Adult Award Wage of $359.40 per week
is deemed to include all arbitrated safety net adjustments from
State Wage Case decisions to November 1997, including the
$10.00 per week arbitrated safety net adjustment from Matter
No. 940 of 1997.
(4) Unless otherwise provided in this clause adults employed
as casual or part time employees shall not be paid less than
pro rata the Minimum Adult Award Wage according to the
hours worked.
(5) Juniors shall be paid no less than the wage determined
by applying the percentage prescribed in the junior rates provision to the Minimum Adult Award Wage of $359.40 per week.
(6) (a) The Minimum Adult Award Wage shall not apply to
apprentices, employees engaged on traineeships or Jobskills
placements, or to other categories of employees who by prescription are paid less than the minimum award rate.
(b) Liberty to apply is reserved in relation to any special
categories of employees not included here or otherwise in relation to the application of the Minimum Adult Award Wage.
(7) Subject to this clause the Minimum Adult Award Wage
shall —
(a) apply to all work in ordinary hours.
(b) apply to the calculation of overtime and all other
penalty rates, superannuation, payments during sick
leave, long service leave and annual leave and for all
other purposes of this award.
3. Clause 2.—Arrangement: Delete this clause and insert
the following in lieu thereof—
1.
1A.
1B.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.

2.—ARRANGEMENT
Title
Statement of Principles—November 1997
Minimum Adult Award Wage
Arrangement
Scope
Area
Term
Definitions
Contract of Service
Hours
Meal Breaks
Classification of Employees
Wages
Additional Rates for Ordinary Hours
Overtime
Payment of Wages
Superannuation
Vehicle Allowance
Location Allowance
Country Work
Annual Leave
Public Holidays
Absence Through Sickness
Long Service Leave
Bereavement Leave
Parental Leave
Keeping and Inspection of Records
Union Right of Entry
Enterprise Agreements
Dispute Resolution Procedure
Traineeships
Supported Wages
Appendix—Resolution of Disputes Requirements
Appendix—S.49B—Inspection of Records Requirements
Appendix A—Previous Classification Definitions
Schedule A—Respondents
Schedule B—Parties to Award—Union Party

4. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.
5. Clause 11.—Wages: Delete this clause and insert the following in lieu thereof—
11.—WAGES
The following shall be the minimum rate of wages payable
to employees under this award from the beginning of the first
pay period commencing on or after 1st November 1997.
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Base
Rate
per
week
$

(1) Adult Employees:
Service Station
Attendant Grade 1
reclassified to
Levels
I
II
Service Station
Attendant Grade 2
reclassified to
Levels
II
III
IV
Service Station
Attendant Grade 3
reclassified to
Levels
III
IV

Arbitrated
Supplem- Safety
entary
Net
Payment Adjustments
$

$

Total
Rate
per
week
from
from
1/11/97 14/11/97
$
$

306.40
306.40

14.70
27.50

26.00
26.00

337.10
349.90

347.10
359.90

329.30
329.30
329.30

9.70
27.30
43.50

26.00
26.00
26.00

355.00
372.60
388.80

365.00
382.60
398.80

346.10
346.10

14.30
30.40

26.00
26.00

376.40
392.50

386.40
402.50

Provided that any increase in rates of pay flowing from implementation of the Minimum Rates Adjustment Principle, may
be absorbed into any existing overaward payment, insofar as
that overaward payment is not being used for the purposes of
absorption of Arbitrated Safety Net Adjustments.
(2) The rates of pay in this Award include the first $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Case Decision. This first $8.00 per
week arbitrated safety net adjustment may be offset to the extent of any wage increase as a result of agreements reached at
enterprise level since 1 November 1991. Increases made under previous State Wage Case Principles, or under the current
Statement of Principles, except those resulting from enterprise
agreements, are not to be used to offset arbitrated safety net
adjustments.
The rates of pay in this award include the second $8.00 per
week arbitrated safety net adjustment payable under the December 1994 State Wage Decision. This second $8.00 per week
arbitrated safety net adjustment may be offset to the extent of
any wage increase payable since 1st November 1991, pursuant to enterprise agreements, enterprise flexibility agreements
or consent awards or award variations to give effect to enterprise agreements insofar as that wage increase has not
previously been used to offset an arbitrated safety net adjustment. Increases made under previous State Wage Case
Principles or under the current Statement of Principles, excepting those resulting from enterprise agreements, are not to
be used to offset arbitrated safety net adjustments.
Furthermore the rates of pay in this award include the $10.00
per week arbitrated safety net adjustment payable from the
beginning of the first pay period on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset against
any equivalent amount in rates of pay received by employees
since 1 November 1991 whose wages and conditions are regulated by this award and which are above the wage rates
prescribed in it, provided that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles prior to
November 1997, except those resulting from enterprise agreements, are not to be used to offset this arbitrated safety net
adjustment of $10.00 per week.
(3) Junior Employees—
Junior employees shall be paid the following percentage
of the Grade 1 Level 2 wage rate, inclusive of supplementary payments and arbitrated safety net adjustments,
having regard to the age of the employee.
Under 16 years of age
40%
At 16 years of age
50%
At 17 years of age
60%
At 18 years of age
70%
At 19 years of age
80%
At 20 years of age
90%
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(4) Casual Employees—
A casual employee shall be paid 20% in addition to the
rates of pay prescribed in subclause (1) of this clause.
(5) Leading Hands—
An employee appointed by the employer as a leading hand
shall be paid the following amount, in addition to the ordinary rate of pay, for all purposes of the award—
Rate Per
Week
$
(a) If placed in charge of not less
than three and not more than ten
other employees
15.90
(b) If placed in charge of more than ten
and not more than 20 other employees 24.40
(c) If placed in charge of more than
twenty other employees
31.60
6. Appendix—Resolution Of Disputes Requirements: Delete subclauses (1) and (6) of this appendix and insert the
following in lieu thereof—
(1) This Appendix is inserted into the award/industrial
agreement as a result of legislation which came into
effect on 16 January 1996 (Industrial Relations Legislation Amendment and Repeal Act 1995) and further
varied by legislation which came into effect on 23
May 1997 (Labour Relations Legislation Amendment
Act 1997).
(6) Any question, dispute or difficulty not settled may
be referred to the Western Australian Industrial Relations Commission provided that with effect from
22 November 1997 it is required that persons involved in the question, dispute or difficulty shall
confer among themselves and make reasonable attempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.
7. Appendix—Resolution Of Disputes Requirements: Delete subclause (7) of this appendix.

NURSES’ (ANF-RFDS WESTERN
OPERATIONS) AWARD
No. A 18 of 1982.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Nursing Federation Industrial Union of
Workers Perth
and
Royal Flying Doctor Service of Australia, RFDS Western
Operations.
No. 2184 of 1997.
24 December 1997.
Order.
HAVING heard Mr C. Gleeson on behalf of the Applicant and
Mr P.G. Robertson on behalf of the Respondent and by consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the Nurses’ (ANF-RFDS Western Operations)
Award as varied, be further varied in accordance with the
following Schedule and that such variation shall have effect on and from 23 December 1997.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
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Schedule.
1. Clause 2.—Arrangement: Insert after the number and title “32. Laundry and Uniforms”, of this clause “Schedule
A—Parties to the Award”.
2. Clause 11.—Wages—
A. Delete subclauses (1) and (2) of this clause and insert in
lieu thereof—
Base Rate
Per Week
$
(1) Flight Nurse Specialist
Level 1
694.00
Level 2
724.00
Level 3
754.00
(2) Senior Flight Nurse Specialist
Level 1
784.00
Level 2
814.00
Level 3
844.00

Arbitrated
Safety Net Total Rate
Adjustments Per Week
$
$
34.00
34.00
34.00

728.00
758.00
788.00

34.00
34.00
34.00

818.00
848.00
878.00

B. Delete subclauses (7) and (8) of this clause and insert in
lieu thereof—
(7) The rates of pay in this award include three arbitrated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Adjustment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increase payable since 1 November 1991 pursuant to enterprise agreements or
consent awards or award variations to give effect to
enterprise agreements, insofar as that wage increase
or part of it has not previously been used to offset an
arbitrated safety net adjustment. Increases made under previous State Wage Case Principles or under
the current Statement of Principles, excepting those
resulting from enterprise agreement, are not to be
used to offset arbitrated safety net adjustments.
(8) Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14 November 1997.
The arbitrated safety net adjustment may be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it provided
that the above the wage rates prescribed in it, provided that the above award payments include wages
payable under an enterprise agreement in which absorption is not contrary to the terms of the enterprise
agreement.
3. Insert after Clause 32.—Laundry and Uniforms, the following new Schedule—
SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—
Australian Nursing Federation, Industrial Union of
Workers, Perth.
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RAILWAY EMPLOYEES’ AWARD
No. 18 of 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
Australian Railways Union of Workers, West Australian
Branch And Others.
No. 1801 of 1997.
Railway Employees’ Award No. 18 of 1969.
COMMISSIONER P E SCOTT.
11 December 1997.
Order.
HAVING heard Ms M Kovacevich on behalf of the Applicant
and Mr R C Wells on behalf of the Australian Railways Union
of Workers, West Australian Branch, and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Railway Employees’ Award No. 18 of 1969
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 1st day
of July 1997.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 32.—District Allowance: Delete subclause (1) of
this clause and insert the following in lieu thereof—
(1) District allowances specified below, shall be paid to
workers stationed at—
Per Week
$
(a) South of Kalgoorlie to Esperance
22.94
except the following where the
allowances shall be—
Norseman
6.89
Esperance
3.45
Kambalda
3.45
(b) Carrabin to Kalgoorlie
11.45
except the following where the
allowances shall be—
Southern Cross
3.45
Kalgoorlie
3.45
(c) Northwards of Kalgoorlie
22.94
(d) Pindar to Meekatharra
22.94
(e) Buntine to Wilroy
11.45
(f) North of Amery to Kalannie
11.45
Kulja to Bonnie Rock
22.94
(g) Eastward to Wyalkatchem to
Mukinbudin
11.45
(h) Eastward of Wyalkatchem to
Merredin but not including
Merredin except the following
where the allowance shall be—
6.89
Nungarin to Nukarni
11.45
(i) North and East of Lake Grace
11.45
(j) Miling to Bindi Bindi
3.45
(k) Eradu to Mullewa
3.45
(l) Mogumber
6.89
(m) Eneabba
11.45
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RAILWAY EMPLOYEES’ AWARD
No. 18 of 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch and Others
and
Western Australian Government Railways
Commission and Others.
No. 1642 of 1997.
Railway Employees’ Award No. 18 of 1969.
CHIEF COMMISSIONER W.S. COLEMAN.
17 December 1997.
Order.
HAVING heard Mr G. Sturman on behalf of the Applicants
and Mr A. Hassell on behalf of the Respondents and by consent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—
THAT the Railway Employees’ Award No. 18 of 1969
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 4th day
of December 1997.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Schedule.
1. Clause 1A.—Named Parties: Delete this clause and insert
in lieu thereof the following immediately after Clause 1A.—
Statement of Principles—August 1996—
1B.—NAMED PARTIES
The named parties to the Award are—
Australian Railways Union of Workers, West Australian Branch
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western
Australian Branch
Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, West Australian Branch
Western Australian Government Railways Commission
2. Clause 2.—Arrangement: Delete Clause 1A.—Named
Parties then insert immediately following Clause 1A.—Statement of Principles—August 1996 the following—
1B. Named Parties
3. Clause 44.—Classification Structure and Rates of Pay—
(A) Delete subclause (2)(a) and (b) of this clause and insert
the following in lieu thereof—
(2) Rates of Pay
(a) The following rates of pay shall apply to the
classifications contained in paragraph (1)(a)
of this clause—
Levels
Base
Arbitrated
Total
Rate
Safety Net
Rate
Adjustments
$
$
$
Level 10 588.60
34.00
622.60
Level 9
566.80
34.00
600.80
Level 8
545.00
34.00
579.00
Level 7
501.40
34.00
535.40
Level 6
479.60
34.00
513.60
Level 5
457.80
34.00
491.80
Level 4
436.00
34.00
470.00
Level 3A 422.50
34.00
456.50
Level 3
408.10
34.00
442.10
Level 2
388.10
34.00
422.10
Level 1
367.10
34.00
401.10
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(b) Experience Allowance
Employees classified at levels 4 to 7 inclusive
shall be paid the following experience allowance—
After 12 months’ service with the
employer
$3.70
After 24 months’ service with the
employer
$7.30
(B) Delete subclauses (4), (5) and (6) of this clause and insert the following in lieu thereof—
(4) General
The following rates of pay shall apply to employees
employed in the following classifications—
Item
No.

Designation

Base
Rate

11

Driver: Motor Truck
(a) Non-articulated: In excess
of 9 tonnes capacity
(b) Articulated—
(i) Over 9 tonnes
capacity but under
21 tonnes
(ii) 21 tonnes capacity
and over but under
25 tonnes
(iii) 25 tonnes capacity
and over
Driver: Commissioner’s Car
Attendant—Central Registry

$

12
13
14

Office Cleaner (rate includes
allowance in lieu of long service
leave)
Leading Hand Office Cleaners
shall be paid the following
allowances—
(i) Perth $12.10 per week
(ii) Midland $8.40 per week

Arbitrated Total
Safety Net Rate
Adjustments
$
$

460.10

34.00

494.10

468.30

34.00

502.30

474.60

34.00

508.60

479.50
465.90
383.40

34.00
513.50
34.00
499.90
34.00
417.40
Rate per hour
11.11631

(5) Junior Employees and Junior Station Assistants shall
be paid at the rate of the following percentage of the
appropriate rate prescribed for Level 1 in paragraph
(2)(a) of this clause—
%
Base
Arbitrated
Total
Rate
Safety Net
Rate
Adjustments
$
$
$
Up to 16 years
41
150.50
13.90
164.40
At 16 years
51
187.20
17.40
204.60
17 years
58
212.90
19.70
232.60
18 years
69
253.30
23.50
276.80
19 years
79
290.00
26.90
316.90
20 years
90
330.40
30.60
361.00
Provided that juniors aged 18 years and over who
are employed in adult positions shall be paid at the
Award rate for the position occupied.
(6) Apprentices—
The weekly wage rate shall be a percentage of the
tradesperson’s rate as under—
%

Base
Rate

Total
Rate

$

Arbitrated
Safety Net
Adjustments
$

$

(a) Five year term:
First Year
Second Year
Third Year
Fourth Year
Fifth Year

40
48
55
75
88

174.40
209.30
239.90
327.10
383.80

13.60
16.30
18.70
25.50
29.90

188.00
225.60
258.60
352.60
413.70

Four year term:
First Year
Second Year
Third Year
Fourth Year

42
55
75
88

183.20
239.90
327.10
383.80

14.30
18.70
25.50
29.90

197.50
258.60
352.60
413.70
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%

Three and a
half year term:
First six
months
42
Next Year
55
Next following
year
75
Final Year
88
Three year term:
First Year
55
Second Year
75
Third Year
88

Base
Rate

Total
Rate

$

Arbitrated
Safety Net
Adjustments
$

183.20
239.90

14.30
18.70

197.50
258.60

327.10
383.80

25.50
29.90

352.60
413.70

239.90
327.10
383.80

18.70
25.50
29.90

258.60
352.60
413.70

$

per day; except when the accommodation available includes dining facilities
and meals provided by an on site cook
in which case an allowance of $23.25
per day shall be paid.
(iii) Where accommodation is not provided
by the employer pursuant to (2)(a)(i)
hereof, and subject to that paragraph,
the employee shall be entitled to an allowance as follows to cover
accommodation, meals and incidental
expenses.
(aa) For hotel/motel occupied—

(b) For the purpose of this part “tradesperson’s rate”
means the rate of pay payable to an adult male fitter
under the Engineering Trades (Government) Award
numbered 29, 30 and 31 of 1961 and 3 of 1962 as
amended.
Perth Suburban Area
South of 26° Lat.

RAILWAY EMPLOYEES’ AWARD
No. 18 of 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
Australian Railways Union of Workers, West Australian
Branch And Others.
No. 1876 of 1997.
Railway Employees’ Award No. 18 of 1969.
COMMISSIONER P E SCOTT.
11 December 1997.
Order.
HAVING heard Ms M Kovacevich on behalf of the Applicant
and Mr R C Wells on behalf of the Australian Railways Union
of Workers, West Australian Branch, and by consent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Railway Employees’ Award No. 18 of 1969
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 1st day
of July 1997.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 28.—Away From Home and Meal Allowance:
Delete subclause (2) of this clause and insert the following in
lieu thereof—
(2) (a) This subclause shall apply to any employee
other than as provided for in subclause (1) of
this clause who is required by the employer to
carry out work at a location which does not
reasonably allow of a return by the employee
to the home station on any such day.
(i) Subject to the agreement at Appendix
C, where the employer has accommodation of a reasonable standard
available at the location or within reasonable proximity to it, the employer
may require the employee to use such
accommodation.
(ii) Where (i) hereof applies, the employee
shall be paid an allowance of $31.00
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A
Employees
- up to 42 days

B
Employees
with dependents
- after 42 days

per day
$
148.20
124.05

per day
$
74.10
62.05

C
Employees
without
dependants
- after 42 days
per day
$
49.35
41.30

(bb) For other than hotel/motel occupied—$53.15 per day.
(iv) When an on train sleeping berth is provided, the bed proportion allowance
prescribed in (2)(d) hereof shall not
apply except when accommodation attracting such allowance is utilised by
the employee for part of the night.
(v) An employee in receipt of the reduced
rate of allowance provided for in
(2)(a)(iii) hereof, and required to be
absent from the accommodation overnight and involving staying at a hotel/
motel, shall be paid at the higher rate
of allowance in that subparagraph for
the period away from that accommodation to which the reduced rate is
being applied.
(vi) An employee claiming the allowance
provided for in (2)(a)(iii) shall provide
the employer with details of the accommodation occupied and certification of
the occupancy.
(b) When an employee is required by the employer
to attend a training course, seminar or other
such meetings which involve an overnight stay
away from the employee’s home or lodging,
the employee, at the discretion of the employer,
may be provided with accommodation and
meals and if so provided shall be paid an incidental allowance of $8.65 per day.

RETAIL PHARMACISTS’ AWARD, 1966.
No. 23 of 1965.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Salaried Pharmacists’ Association Western Australian Union
of Workers
and
Dallimore’s Pharmacy and Others.
No. 898 of 1996.
Retail Pharmacists’ Award, 1966, No. 23 of 1965.
9 January 1998.
Order.
HAVING heard Ms A. Kennedy on behalf of the applicant
and Mr N. Geronimos on behalf of the respondents, the
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Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Retail Pharmacists’ Award, 1966, No. 23 of
1965 be varied in accordance with the following Schedule to be effective on and from 9th day of January 1998.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

Schedule.
Clause 7.—Wages: Delete this clause and insert in lieu the
following—
7.—WAGES
(1) Classifications
Award Rate
Per Week
$
Pharmacist Manager
(a) Grade 3
910.10
(b) Grade 2
847.50
(c) Grade 1
785.00
Pharmacist-in-Charge
(a) Grade 2
743.20
(b) Grade 1
722.40
Pharmacist
661.70
Trainee
419.50
Student (34% of
Pharmacist rate)
225.00
(2) Subject to Clause 6.—Definitions, employees shall
be classified and graded according to the work level
standards and the grading arrangements prescribed
in the Appendix to this award.
(3) Where a pharmacist is required, at the direct request
of the owner or manager, to be in charge of a shop
for a period in excess of four continuous hours in
any one day, he/she shall be paid at the rate for the
relevant category of pharmacist-in-charge for the
period of time so worked.
(4) Hourly rates shall be calculated by dividing the appropriate weekly rate by 38.
(5) Part-time employees
Part-time employees shall be paid an hourly rate calculated on the basis of (1) and (4) above, for the
classification involved.
(6) Casual Employees
(a) Casual employees shall be paid at an hourly
rate calculated on the basis of (1) and (4) above,
for the classification involved, plus an additional loading of 20 percent; such additional
amount to be payment in lieu of annual leave,
sick leave and public holidays.
(b) A casual employee shall be entitled to a minimum of two hours’ pay in respect of each start.
(7) The rates of pay in this award include three arbitrated safety net adjustments totalling $24.00 per
week available under the Arbitrated Safety Net Adjustment Principle pursuant to either the December
1993 State Wage Decision, the December 1994 State
Wage Decision and the March 1996 State Wage Decision. The first, second and third $8.00 per week
arbitrated safety net adjustments may be offset to
the extent of any wage increases payable since 1
November 1991 pursuant to enterprise agreements
or consent awards or award variations to give effect
to enterprise agreements, insofar as that wage increase or part of it has not previously been used to
offset an arbitrated safety net adjustment. Increases
made under previous State Wage Case Principles or
under the current Statement of Principles, excepting
those resulting from enterprise agreements, are not
to be used to offset arbitrated safety adjustments.
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Furthermore the rates of pay in this award include
the $10.00 per week arbitrated safety net adjustment
payable from the beginning of the first pay period
on or after 14th day of November 1997.
This arbitrated safety net adjustment shall be offset
against any equivalent amount in rates of pay received
by employees since 1 November 1991 whose wages
and conditions are regulated by this award and which
are above the wage rates prescribed in it, provided
that the above award payments include wages payable under an enterprise agreement in which
absorption is not contrary to the terms of the enterprise agreement.
Increases made under State Wage Case Principles
prior to November 1997, except those resulting from
enterprise agreements, are not to be used to offset
this arbitrated safety net adjustment of $10.00 per
week.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
GOVERNMENT RAILWAYS LOCOMOTIVE
ENGINEMEN’S AWARD 1973.
No. 13 of 1973.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
The West Australian Locomotive Engine Drivers’,
Firemen’s and Cleaners’ Union of Workers.
No. 1617 of 1997.
COMMISSIONER P.E. SCOTT.
8 January 1998.
Order.
WHEREAS this is an application for the variation of the Government Railways Locomotive Enginemen’s Award
1973—1990; and
WHEREAS on the 5th day of January 1998 the Applicant
filed a Notice of Discontinuance in respect of the application;
and
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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AWARDS/AGREEMENTS—
Interpretation of—
LEIGHTON CONTRACTORS MAINTENANCE
PERSONNEL AGREEMENT 1996
No. AG 247 of 1996.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Australian
Branch
and
Leighton Contractors Pty Ltd.
No. 1133 of 1997.
COMMISSIONER R.N. GEORGE.
22 December 1997.
Reasons for Decision.
THE COMMISSIONER: This is an Application filed pursuant to S.46 of the Industrial Relations Act 1979, as amended
(hereinafter referred to as “the Act”) for interpretation of
Subclause 2. Allowances: of Schedule 2 to the Leighton Contractors Maintenance Personnel Agreement 1996, No. AG 247
of 1996 (hereinafter referred to as “the Agreement”). The question as stated in the Notice of Application and amended by
leave in the course of proceedings, is in the following terms.
“Do the provisions of Schedule 2—Classification and
Rates of Pay of the Agreement: Subclause 2. Allowances:
Preclude claims for payment under subclause (3)(b) of
Clause 21.—Distant Work of the Award and subclause
(5) of Clause 21.—Distant Work of the Award insofar as
that subclause applies to time actually spent in travel to
and from the job in excess of 20 minutes, to employees
covered by the agreement.”
Mr Sturman for the Applicant argues that the question should
be answered in the negative while Mr Kenner for the Respondent argues that it should be answered in the affirmative.
As a consequence of directions given to the parties in conference proceedings prior to the matter being listed for hearing
and determination a Memorandum of Agreed Statement of
Facts was prepared and forwarded for the Commission’s
records. That Memorandum is in the following terms.
“MEMORANDUM OF AGREED STATEMENT
OF FACTS
• In respect of Leighton Contractors Maintenance Personnel Agreement 1996 (the agreement)
the parties to that agreement
The Automotive, Food, Metals, Engineering, Printing & Kindred Industries Union of Workers—
Western Australian Branch.
and
Leighton Contractors Pty Ltd.
• For the purpose of interpretation of the agreement
the Award referred to in Clause 7 of the agreement
(7—Relationship with other Awards) is the Metal
Trades (General) Award No. 13 of 1965.
• In respect of employees of Leighton Contractors Pty
Ltd at the Paddington Gold Mine covered by the
agreement the travel time from camp to work site is
approximately forty (40) minutes.
• In respect of employees of Leighton Contractors Pty
Ltd at the Plutonic Gold Mine covered by the agreement, flight time from Perth to the mine site is
approximately two (2) hours.”
The Respondent performs mining operations at the Plutonic
Gold Mine and the Paddington Gold Mine. The former is operated on a fly in fly out basis using a 6 weeks on 1 week off
work cycle. Accommodation is provided approximately 3 kilometres from the mine site. In the case of the latter the
Respondent provides accommodation at Boulder and transports employees to and from the mine site each day by bus.
Actual travel times in each case are as follows.
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“PLUTONIC GOLD MINE (Air Travel)
Perth/Plutonic
Check in 6:00 am (½ hour prior to departure)
Departure 6:30 am
Arrival 8:15—8:30 am
Travel time 2 hours
Plutonic/Perth
Check in 8:00 am (½ hour prior to departure)
Departure 8:30 am
Arrival 10:30—10:45 am
Travel time 2 hours
PADDINGTON GOLD MINE (Bus route)
Boulder Camp/Paddington
5:15 am/pm depart Boulder Camp
5:20 am/pm picks up at Lionel Street Drive Inn
5:30 am/pm picks up at Piccadilly Street Hospital
5:55 am/pm arrives Paddington Minesite
Travel time 40 minutes
Paddington/Boulder Camp
6:05 am/pm depart Paddington Minesite
6:30 am/pm drop off at Piccadilly Street Hospital
6:40 am/pm drop off at Lionel Street Drive Inn
6:45 am/pm arrive at Boulder Camp
Travel time 40 minutes
Total travel time per day amounts to 80 minutes”
[Exhibit S7]
On the evidence, payment for travel to and from the Plutonic mine at the beginning and end of each work cycle has
never occurred in the seven years the Respondent has been
associated with that mine site. In the case of the Paddington
mine it is said that a weekly lump sum payment calculated by
reference to the time spent in travel to and from that site which
exceeded 20 minutes was made for a period of time prior to
the registration of the Agreement now under consideration.
The principles to be applied in interpreting awards and industrial agreements are those applicable to statutory instruments
generally and are set out by the Industrial Appeal Court in
Norwest Beef Industries and Another v Australian Meat Industry Employees Union (WA) (1984) 64 WAIG 2124. In that
matter Brinsden J said.
“The principles applied in interpreting awards are the same
principles as are applied in the Courts of law for the constructions of deeds, instruments and statutes: Tramways
Union v. Commissioner of Railways (1928) 7 W.A.I.G.
155; A.W.U. v Lake View and Star (1934) 14 W.A.I.G.
279 at 280 and A.W.U. v Co-operative Bulk Handling
(1946) 26 W.A.I.G. 353 at 354. Applying those principles the argument goes, the meaning of a provision in an
award is to be obtained by considering the terms of the
award as a whole. If the terms are clear and unambiguous, it is not permissible to look to extrinsic material to
qualify that meaning.”
[Supra at 2127]
Olney J also said later in the same matter.
“If it be the case that the correct approach to the interpretation of an industrial award is to read the document itself
and give to the words used their ordinary commonsense
English meaning (see Jackson J. in United Furniture
Trades Industrial Union v. Dale Manufacturing Co. Pty
Ltd., 30 W.A.I.G. 359, at p.540) then the first task in every
case will be to determine whether the words used are capable in their ordinary sense of having unambiguous
meaning. If that question is answered in the affirmative
then the further consideration of the expressed or supposed intention of the award making tribunal does not
fall to be considered.”
[Supra at 2133]
In applying these principles to the interpretation of industrial awards and agreements a generous rather than a literal
approach is to be adopted and after giving consideration and
weight to the instrument as a whole one should endeavour to
give it a meaning consistent with the general intentions of the
parties. (See Robe River Iron Associates v Amalgamated Metal
Workers’ and Shipwrights Union (1987) 69 WAIG 1097; GEO
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Bond & Co Ltd (in liq) McKenzie (1929) 28 AR 499; and
AITCO v Federated Liquor and Allied Industrial Employees
Union 1988 AILR 382.
Both Mr Sturman for the Applicant and Mr Kenner for the
Respondent contended that when the Agreement is read as a
whole the meaning of the provision to be interpreted can be
ascertained by giving the words their plain and ordinary meaning and that it is therefore unnecessary to resort to extrinsic
material. Both also submitted that the resolution of the question before the Commission turns around what is meant by the
word “allowances” for the purposes of Subclause 2. Allowances: of Schedule 2 to the Agreement.
The Agreement is an Industrial Agreement registered pursuant to S.41 of the Act. The commencement date of the
Agreement is 28 October 1996, that being the date of registration, and its period of operation is two years. Clause
4.—Commencement Date and Period of Operation, also provides for a review of the Agreement after it has been in
operation for 12 months (Subclause 4(3)) and that there be no
further claims for increases in wages and conditions during its
operation (Subclause 4(6)).
The scope of the Agreement is set out in Clause 5.—Coverage of Agreement. That clause limits the operation of the
Agreement to employees of the Respondent engaged at mine
sites and who are involved in the maintenance of the Respondent’s plant and equipment throughout the State of Western
Australia. Employees engaged at the Welshpool and other
metropolitan workshops of the Respondent are specifically
excluded. The Memorandum of Agreed Statement of Facts
identifies that the relevant mine sites as the Plutonic Gold Mine
and the Paddington Gold Mine.
The Agreement is in four parts. Part I refers to the “Application and Operation of Award”. Part II refers to “Employees
Performance Review”. Part III refers to “Productivity Initiatives”. Part IV contains the “Schedules” to the Agreement.
Schedule 2 is headed “Schedule 2—Classification and Rates
of Pay” and has within it three subclauses. Subclause 1. Hourly
Rates: deals with rates of pay. Under that subclause there are
two classifications—Trades Persons and Service People and
Trades Assistants. Under both classifications differential rates
are included for Leading Hands. Subclause 2. Allowances:
deals with allowances that are payable in addition to the hourly
rates specified in Subclause 1. and is the provision in contention in these proceedings. Subclause 2. Allowances: reads as
follows.
“The only allowances payable in addition to the above
pay rates (as set out in Subclause 1. Hourly Rates: of
Schedule 2) are as follows—
• Shift Allowance
• Leading Hand allowances as detailed above
• Overtime
• Crane allowance
All allowances otherwise payable under the award are
contemplated in the above hourly rates”
Subclause 3. Effective Date sets out the dates from which
the hourly rates specified in Subclause 1. are to operate.
Clause 10.—Classification and Rates of Pay, of the Agreement provides that employees are to be paid in accordance
with the rates corresponding to the employee’s classification
shown in Schedule 2. Clause 11.—Employee Transfers, provides that employees transferred form one site to another will
remain “on their current level”, which I take to mean current
rate of pay, subject to any adjustment in relation to Leading
Hand status.
By virtue of Clause 7 of Part I of the Agreement, the Agreement is to be read and interpreted wholly in conjunction with
the Award by which the Respondent would be bound if not for
the Agreement. While it might otherwise be questionable, the
parties agree that for the purposes of Clause 7 of the Agreement, the relevant award is the Metal Trades (General) Award
1966 No. 13 of 1965 (hereinafter referred to as “the Award”)
(See Exhibit S7). Clause 7. further provides that where there
is any inconsistency between the Agreement and the Award
the Agreement is to apply to the extent of the inconsistency.
Ordinary hours of work for the purposes of the Agreement
are set out in Clause 14.—Hours of Work, and are specified as
38 per week. Subclause (3) of Clause 14 also provides that
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employees are only to be paid for “actual hours of work authorised by the company”.
The payments in question for the purposes of this Application are those provided for under the provisions of Subclause
(3)(b) and Subclause (5), in so far as that subclause applies to
time actually spent travelling either to or from the job in excess of 20 minutes, of Clause 21.—Distant Work, of the Award.
The provisions of that clause are set out in full below.
“21.—DISTANT WORK
(1) Where an employee is directed by the employer to
proceed to work at such a distance that the employee
cannot return home each night and the employee does
so, the employer shall provide the employee with
suitable board and lodging or shall pay the expenses
reasonably incurred by the employee for board and
lodging.
(2) The provisions of subclause (1) of this clause do not
apply with respect to any period during which the
employee is absent from work without reasonable
excuse and in such a case, where the board and lodging is supplied by the employer, the employer may
deduct from moneys owing or which may become
owing to the employee an amount equivalent to the
value of that board and lodging for the period of the
absence.
(3) (a) The employer shall pay all reasonable expenses
including fares, transport of tools, meals and,
if necessary, suitable overnight accommodation incurred by an employee who is directed
by the employer to proceed to work pursuant
to subclause (1) of this clause and who complies with such direction.
(b) The employee shall be paid at ordinary rate of
pay for the time up to a maximum of eight
hours in any one day incurred in travelling
pursuant to the employer’s direction.
(4) An employee, to whom the provisions of subclause
(1) of this clause apply, shall be paid an allowance
of $23.10 for any weekend the employee returns
home from the job, but only if—
(a) the employee advises the employer or the employer’s agent of such intention not later than
the Tuesday immediately preceding the weekend in which the employee so returns;
(b) the employee is not required for work during
that week-end;
(c) the employee returns to the job on the first
working day following the week-end; and
(d) the employer does not provide, or offer to provide, suitable transport.
(5) Where an employee, supplied with board and lodging by the employer, is required to live more than
800 metres from the job, the employee shall be provided with suitable transport to and from that job or
be paid an allowance of $10.20 per day, provided
that where the time actually spent in travelling either to or from the job exceeds 20 minutes, that excess
time shall be paid for at ordinary rates whether or
not suitable transport is supplied by the employer.”
Clause 21.—Distant Work falls within Part I—General, of
the Award, which has application to employees employed in
the industries mentioned in the Second Schedule in any of the
callings identified in Clause 32.—Wages. It does not apply to
defined employees covered by Part II—Construction Work,
of the Award, although similar provisions are to be found in
Clause 7.—Distant Work, of that Part.
In broad terms Part I—General, of the Award applies to
workshop based employees and Part II—Construction Work,
applies to employees engaged on construction work. Construction work for the purposes of the Award is defined in Clause
5.—Definitions.
On the question of whether the payments under consideration can be considered to fall within the term “allowances” for
the purposes of the Agreement both Mr Sturman and Mr Kenner
referred to a decision of the Full Bench of the Australian Industrial Relations Commission which addressed an Application
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made by the Commonwealth Bank of Australia under
S.111(1)(g) of the Workplace Relations Act 1996 (hereinafter
referred to as “the Commonwealth Bank case”) (Print P1297).
The Application by the Commonwealth Bank of Australia was
made in response to an Application by the Finance Sector Union
to vary the Commonwealth Bank of Australia Officers Award
1990, to include a duty on the Commonwealth Bank of Australia to pay “Workers Compensation Accident Make-up Pay”.
Part of the argument before the Full Bench turned on the question of whether the claimed provision was an allowable award
matter within the meaning of the concept “allowances” in
S.89A(2)(j) of the Workplace Relations Act, 1996. In its decision in relation to that matter the Full Bench relied upon what
was said by Latham J and Dixon J in Mutual Acceptance Co
Ltd v Federal Commissioner of Taxation (69 CLR 389). It is
useful for the purposes of these Reasons for Decision to repeat at some length what the Full Bench said in that regard.
“In that case, an employer paid its commercial travellers
a fixed weekly payment, in addition to wages, as a contribution toward costs incurred in respect of the use of the
employee’s car on the employer’s business. The Federal
Commissioner of Taxation ruled that the payments were
wages and therefore subject to pay-roll tax levied on the
employer. The Pay-roll Tax Assessment Act 1941 defined
“wages” to mean “any wages, salary, commission, bonuses or allowance paid or payable...to any employee as
such...”. On a case stated as to whether the payments were
“wages”, Latham CJ held that the payment was an allowance and therefore within the definition—
“... “Allowance” in the relevant sense is defined in
the Standard Dictionary as meaning— “That which
is allowed; a portion or amount granted for some
purpose, as by military regulation, operation of law,
or judicial decree; also, a limited amount or portion, as of income or food; as, an allowance of
rations; an allowance for costs; an allowance for
tare or breakage; an extra allowance for services;
to put one on an allowance of bread.” When the word
is used in connection with the relation of employer
and employee it means in my opinion a grant of something additional to ordinary wages for the purpose
of meeting some particular requirement connected
with the service rendered by the employee or as compensation for unusual conditions of that service.
Expense allowances, travelling allowances, and entertainment allowances are payments additional to
ordinary wages made for the purpose of meeting certain requirements of a service. Tropical allowances,
overtime allowances, and extra pay by way of “dirt
money” are allowances as compensation for unusual conditions of service.
...
The payments made to the travellers employed by
the appellant company are allowances in the sense
that they are payments made to employees of the
company as such, that is, in respect of an incident of
their service, and the moneys when paid are at the
complete disposition of the employees. In my opinion they are allowances within the meaning of the
definition and the question in the case should therefore be answered in the affirmative.”
Latham CJ’s judgment was the deciding view in the fivemember Bench which split 3-2 on whether the payment
was subject to pay-roll tax as wages. In the minority, Dixon
J, as he then was, observed—
“ ‘Allowance’ is one of the many words which take
their meaning from a context rather than affecting or
controlling the meaning of other words of the context in which they occur. For, considered alone and
at rest rather than at work with other words, it means
the allowing of a thing or a thing allowed. It is only
by its application that you discover the kind of thing
in mind.”
In seeking to apply Dixon J’s dictum, we do not find much
assistance from the context in which the term “allowances”
appears in section 89A(2)(j). Certainly it may be accepted
that an allowance within the meaning of the term used
in that paragraph must be an allowance of a kind
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appropriately the subject of an industrial award. Essentially the elements of such an allowance are those
identified by Latham CJ in the passage quoted: an entitlement in the employee to a payment notionally distinct
from the wage for a purpose connected with the employment relationship, and particularly to compensate for some
condition of or related to the work. The statutory context
does not contain any detail that points to a construction
that only allowances for reimbursable expenses or for
compensatory payment for work conditions or disabilities are allowable award matters. In the debate about
restricting the meaning of allowances to those categories,
National Wage Case Principles about adjustment of allowances were relied upon for opposite purposes by both
Mr Buchanan and Mr Cairns. Certainly that material supports a view that the main classes of award allowances
fall within those two broad categories. But, as Mr Cairns’
reference to industrial texts demonstrated, many subject
matters pertaining to the relations of employers and employees and conditions of employment have been covered
by a form of allowance. Moreover industrial notions of
“non-reduction allowance”, “higher duty allowance”,
“wage maintenance” and “industry allowance” are descriptions of special purpose payments that fit neither of
those two main categories but are well established and
understood by all experienced practitioners.
In our view, accident pay is a form of allowance and is
therefore an allowable award matter. We have come to
this conclusion by giving the expression “allowances” the
meaning we have set out based upon the explanations of
Latham CJ and Dixon J in the passages we have cited,
adjusted to make it consistent with the use of that expression in industrial regulatory usage. The exclusion of
accident pay from the allowable award matter “allowances” would require a narrow and industrially legalistic
meaning to be accorded to the latter expression. We do
not consider that the expression should be construed in
that manner.”
[Supra at pp18/20—my emphasis]
In the matter now under consideration it would seem to me
that it would be appropriate to adopt the approach taken by the
Full Bench of the Australian Industrial Relations Commission
in the Commonwealth Bank case. When that is done the payments in question can be said to constitute an entitlement to
payments notionally distinct from a wage and are for a purpose connected with the employment relationship. Further, if
the meaning of the word “allowance” is to be taken from and
at work with other words as stated by Dixon J in the Mutual
Acceptance Co Ltd matter (Supra), then that context in this
case can only be derived from the Agreement itself and in
particular from the wording of Subclause 2. Allowances: of
Schedule 2. No assistance is obtained by reference to the Act
or the Award. As submitted by Mr Kenner, the wording of that
subclause supports the proposition that by the inclusion of
overtime as an “allowance” the parties to the Agreement intended to give the word “allowances” its widest meaning. This
view is further supported by the wording of Clause 14.—Hours
of Work, of the Agreement which provides pursuant to
subclause 14(3) that “Employees will only be paid for actual
hours of work authorised by the Company”. It would be inconsistent with that Subclause to interpret payments in
accordance with Subclauses 21(3)(b) and (5) of the Award as
being wages and falling within the category of “work authorised by the Company”.
As I understand the submissions of Mr Sturman in relation
to the decision of the Full Bench of the Australian Industrial
Relations Commission in the Commonwealth Bank case (Supra), it is argued that the dicta of Latham CJ in Mutual
Acceptance Co Ltd v Federal Commissioner of Taxation is
authority for the proposition that allowances are additional
payments in relation to wages and can therefore be regarded
in most instances as payment for time worked. This proposition was not further developed in relation to the question now
for determination and having considered what was said by the
Full Bench of the Australian Industrial Relations Commission
in the Commonwealth Bank case it is my view that it does not
support Mr Sturman’s case.
Mr Sturman also referred to the decision of Russell J of the
Industrial Court of South Australia in Police Association (SA)
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v Public Service Board (SA) (5 IR 105) concerning an Application for an interpretation of Clause 12.—Overtime, of the
Police Award to support his argument that travelling time is to
be regarded as time worked. That matter, however, referred to
occasions when police officers were required or directed to
leave their usual place of duty and travel to some other place
in or for the performance of a specific duty assigned by an
authorised officer. The facts in that matter are quite different
to those in the matter now under consideration and in my view
that authority is distinguishable. Similarly, the decision of
French J. of the Federal Court of Australia Industrial Division
in Municipal & Shire Council Employees Union of Australia v
Shire of Albany (32 IR 470), which related to employees required to travel from the depot where they normally worked
to a site away from that depot, can also be distinguished on its
facts.
Based upon the meaning given to the expression “allowances” by the Full Bench of the Australian Industrial Relation
Commission in the Commonwealth Bank case I am satisfied
that the payments referred to in Subclauses (3)(b) and (5) of
Clause 21.—Distant Work, of the Award are a form of allowance in the industrial sense. I am further satisfied that once
that conclusion is reached it is open to find from the Agreement, when it is read as a whole and the words contained therein
are given their plain and ordinary meaning, that the preclusion
of those payments by virtue of the provisions of Subclause 2.
Allowances: of Schedule 2 to the Agreement would be an outcome consistent with what could be said to be the general
intentions of the parties.
If it were necessary to seek any further confirmation of the
intention of the parties it may be found in the evidence before
the Commission that since the inception of the operations at
the mine sites to which the Agreement applies, one of the payments now under consideration have never been part of the
remuneration of the employees covered by it. It would be
strange indeed if as a consequence of negotiations which included a wage increase based partly on a limitation of
allowances to be received in addition, it was intended that a
further new payment never before in contemplation was intended to apply. In addition I note that Clause 11.—Employee
Transfers, of the Agreement which deals with matters relating
to employees transferred from one site to another makes no
reference to payment for time spent travelling as it might if it
was the intention of the parties that such payments were to
apply.
Having considered all of the material before the Commission in this matter I have concluded that question posed for
the purpose of the interpretation of Subclause 2. Allowances:
of Schedule 2 of the Agreement is to be answered in the affirmative and I so declare.
Appearances: Mr G. Sturman on behalf of the Applicant
Mr S. Kenner (of Counsel) on behalf of the Respondent

MISCELLANEOUS GOVERNMENT CONDITIONS
AND ALLOWANCES AWARD.
No. A 4 of 1992.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Australian Liquor, Hospitality and Miscellaneous Workers’
Union, Miscellaneous Workers Division, Western Australian
Branch
and
Albany Regional Hospital & Others.
No. 2238 of 1997.
18 December 1997.
Order.
WHEREAS on 3 December 1997 the application cited herein
was filed in the Commission for an Award interpretation pursuant to section 46(1) of the Industrial Relations Act, 1979;
and
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WHEREAS on 5 December 1997 an interlocutory application for substituted service was filed in the Registry of the
Commission pursuant to regulation 90 of the Industrial Relations Commission Regulations, 1985;
AND WHEREAS the Commission has considered the interlocutory application ex parte;
NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—
THAT the Australian Liquor, Hospitality and Miscellaneous Workers’ Union, Miscellaneous Workers Division,
Western Australian Branch;
(1) not be required to serve all the Respondents named
in Schedule B—List of Respondents to the Miscellaneous Government Conditions and Allowances
Award No. A4 of 1992; and
(2) shall serve the Notice of Application filed on 3 December 1997, upon—
(a) the parties named in Schedule 1—List of Respondents, at Parts A, B and C; and,
(b) The Board of Management
Broome District Hospital
BROOME WA 6725
The Board of Management
Carnarvon Regional Hospital
Cleaver Street
CARNARVON WA 6701
The Board of Management
Dampier District Hospital
DAMPIER WA 6713
The Board of Management
Derby Regional Hospital
DERBY WA 6728
The Board of Management
‘Numbala-Nunga’
Derby Nursing Home
DERBY WA 6728
The Board of Management
Port Hedland Regional Hospital
Kingsmill Street
PORT HEDLAND WA 6721
; and
(3) shall serve a copy of this order upon all the Respondents identified in order (2) hereof.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

CANCELLATION OF AWARDS/
AGREEMENTS/
RESPONDENTS—
CLEANERS AND CARETAKERS AWARD 1969.
No. 12 of 1969.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
s.47
Deletion of Respondents.
No. 76 of 1980, Part 173.
Cleaners and Caretakers Award 1969.
No. 12 of 1969.
CHIEF COMMISSIONER W.S. COLEMAN.
10 November 1997.
Order.
HAVING read and considered the documents relating to this
matter there being no party desiring to be heard in opposition
thereto, and upon being satisfied that the requirements of the

510

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

abovementioned Act have been complied with, I, the undersigned, Chief Commissioner of The Western Australian
Industrial Relations Commission, acting on my own motion
in pursuance of the powers contained in Section 47 of the
abovementioned Act, do hereby Order and declare—
THAT from the date of this order the following employer
be struck out of the Schedule of Respondents to the Cleaners and Caretakers Award 1969 No. 12 of 1969
namely—
Bird Cameron Chartered Accountants
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

NOTICES—
Award/Agreement matters—
Application No. 38 of 1998.
APPLICATION FOR VARIATION OF AWARD
ENTITLED “CLEANERS AND CARETAKERS (CAR
AND CARAVAN PARKS) AWARD 1975”.
NOTICE is given that an application has been made to the
Commission by The Australian Liquor, Hospitality and Miscellaneous Workers Union, Miscellaneous Workers Division,
Western Australian Branch under the Industrial Relations Act
1979 for the variation of the above Award.
As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.
1. Delete Clause 3—Area and Scope and insert in lieu
thereof—
Clause 3—Area and Scope
This award shall apply throughout the State of Western
Australia to workers classified in Clause 24—Wages
hereof, employed in the industries carried out by the respondents to this award.
2. Amend Schedule B: Respondents as follows—
Car Parks
Kings Parking Co (WA) Pty Ltd
517 Hay Street, Perth WA 6000
Wilson Parking
221 St George’s Terrace, Perth WA 6000
Caravan Parks
Orange Grove Caravan Parking
Kelvin Road, Orange Grove WA 6109
Palm Beach Caravan and Camping Park Pty Ltd
37 Fisher Street, Rockingham WA 6168
Wesnova Holdings
Car Park Traffic Management
Chubb Protective Services
297 Selby Street, Osborne Park WA 6017
A copy of the proposed variation may be inspected at my
office at National Mutual Centre, 111 St George’s Terrace,
Perth.
J.A. SPURLING,
Registrar.
12 January 1998.
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Application No. AG 371 of 1997.
APPLICATION FOR REGISTRATION OF AN
INDUSTRIAL AGREEMENT ENTITLED “SOUTH
METROPOLITAN YOUTH LINK (INC) AGREEMENT
1997”.
NOTICE is given that an application has been made to the
Commission by the Australian Municipal, Administrative,
Clerical and Services Union of Employees, WA Clerical and
Administrative Branch under the Industrial Relations Act 1979
for registration of the above Agreement.
As far as relevant, those parts of the Agreement which relate
to area of operation or scope are published hereunder.
3.—AREA AND SCOPE
The area and scope of this Agreement shall be limited to
those employees of South Metropolitan Youth Link (Inc)
participating in the School Industry Links Program in a
clerical and/or administrative calling.
4.—INCIDENCE AND PARTIES BOUND
1. This agreement shall be binding on the parties to the
Agreement individually and collectively and shall
apply to all persons employed by South Metropolitan Youth Link (Inc) as participants in the School
Industry Links Program who are members, or eligible to be members of the Australian Municipal,
Administrative, Clerical and Services union of Employees, W.A. Clerical and Administrative Branch.
2. It is estimated that the Agreement shall apply to approximately 20 employees.
A copy of the Agreement may be inspected at my office at
National Mutual Centre, 111 St George’s Terrace, Perth.
REGISTRAR.
18 December 1997.

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorported
and
Workcover Western Australia.
No. P 41 of 1997.
PUBLIC SERVICE ARBITRATOR.
COMMISSIONER P. E. SCOTT.
12 December 1997.
Order.
WHEREAS on the 19th day of August 1997 the
abovementioned application was filed; and
WHEREAS on the 30th day of September 1997 and the 11th
day of November 1997 the Public Service Arbitrator convened
conferences for the purpose of conciliating between the parties; and
WHEREAS the parties reached agreement in respect of the
subject of the application; and
WHEREAS the Applicant now seeks to withdraw the application and the Respondent has no objection to the application
being withdrawn; and
NOW THEREFORE, the Public Service Arbitrator, pursuant to the powers conferred on it under the Industrial Relations
Act 1979, hereby orders—
THAT this application be, and is hereby withdrawn by
leave.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTS—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Cliff Ian Day
and
Marley’s Transport Pty Ltd.
No. 411 of 1997.
22 October 1997.
Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)
COMMISSIONER C.B. PARKS: Application has been made
pursuant to section 29 of the Industrial Relations Act 1979,
(the Act) which alleges that the respondent failed to pay to Mr
Day the full wages due to him over the several weeks that he
was employed by the respondent and, in addition, that at the
date of termination he was also entitled to the payment of one
week’s wages in lieu of notice.
Section 29 of the Act allows an application of this nature to
be brought to the Commission in relation to benefits which
arise under a contract of employment, those being benefits
which do not arise by reason of an award of the Commission
or an industrial agreement of the Commission. The applicant
claimed one week’s pay in lieu of notice to terminate his
employment in the belief that such is an entitlement which
automatically applies to a truck driver and employer
relationship.
Having heard the submissions and the testimony from Mr
Day and Mr Mauger, I am satisfied that at the date that Mr
Day was engaged there was no discussion on, or arrangement
made, as to what period of notice, or alternatively whether a
payment in lieu of notice, was to be given by either party to
bring the employment relationship to an end. Hence I find that
that which is claimed is not a benefit to which the applicant
had been entitled by reason of his contract of employment.
Such is however likely to be an entitlement provided by an
award, and if so, able to be dealt with by an Industrial
Magistrate.
There is a dispute between the parties as to when the
employment commenced. It is alleged by the applicant that he
commenced employment on 27 November 1996, and in support
of that assertion there has been submitted to the Commission
a document signed by Mr Day on 29 November 1996 (exhibit
1). This exhibit contains a space designated “Office Use Only”,
wherein there has been entered the date “27.11.96” in the space
designated “Date started”. That date is handwritten in a hand
entirely different to that of the applicant as shown elsewhere
in the exhibit.
According to Mr Mauger, the employment did not commence
until 30 November 1996, when a particular truck became
available for Mr Day to drive and he then commenced driving
work. It was conceded by Mr Mauger that Mr Day commenced
a one month probationary period from 27 November 1996. If
that be so, then the employment as such must have commenced
on 27 November 1996 because until such time as there was an
employment relationship the probationary period could not
commence. I believe the essence of what Mr Mauger attempted
to convey to the Commission was that Mr Day’s right to the
payment of wages, as distinct from the commencement of the
employment, did not occur until he commenced driving work.
The respondent conceded that Mr Day did material work
on, and therefore ought be paid for the day of 29 November
1996. A time sheet completed by Mr Day (exhibit 3) records
that on each of the three days, that is 27, 28 and 29 November
1996, that he had been located at “the yard”, which the evidence
has shown does not involve truck driving duties. Other pay
sheets which constitute the exhibit before the Commission
contain entries by Mr Day that are descriptions which clearly
convey that driving work was done on the subsequent days of
employment.
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Notwithstanding that Mr Day recorded that he had been
located in “the yard” for the first three days, he has told the
Commission that on each of those days he also performed
driving work.
According to Mr Day, at the time of his engagement it was
explained to him, by Mr Mauger, that he would be paid for his
work as a driver at the rate of $650 per week for work done
Monday to Friday, and $100 per day for work done on a
Saturday or Sunday as the gross remuneration from week to
week. The applicant later conceded that Mr Mauger did say
that at the completion of the probationary period the Saturday
and Sunday rate would increase from $100 per day to $150
per day.
Mr Mauger, on the other hand, says that the offer made to
Mr Day, and accepted by him, was that whilst he was on
probation he would be paid $400 per week for work done
Monday to Friday, and $100 each day Saturday and Sunday
that he worked, but that upon completion of the probationary
period, those rates would increase to $650 for work done
Monday to Friday and $150 for work done on Saturdays and
Sundays.
It is also the testimony of Mr Mauger that the arrangement
upon which Mr Day was engaged is a standard arrangement
upon which all drivers are engaged by the respondent company
and there is no evidence before the Commission that conflicts
in any way with that testimony.
No written record of the wages earned by the applicant, and
their calculation, are before the Commission. The Commission
has been told by Mr Mauger that, save for an error in the wages
earned and paid to the applicant in one particular week, he has
been paid in accordance with the arrangement which the
respondent says is the level of remuneration due.
Given that there is no evidence to the contrary about the
standard arrangement upon which drivers are engaged, and
given that the evidence of Mr Day and Mr Mauger is common
to the extent that Saturdays and Sundays would be paid at one
rate during probation and at a higher rate after probation, I
think in all probability it was also said to Mr Day that he would
be paid one rate during the period of probation and a different
rate thereafter, for the period Monday to Friday. Accordingly,
I am satisfied that the arrangement entered into was for the
period of probation that Mr Day would be paid $400 for the
period Monday to Friday and $100 each Saturday and Sunday
work was done. That is the basis upon which his gross wages
were calculated and the relevant net amounts after taxation
were paid to Mr Day (exhibit 3) by electronic funds transfers
to his bank account.
There is a concession by the respondent that in relation to
one pay period the company failed to pay Mr Day a sum of
$100, as a consequence of a calculation error. Further, it is
conceded that Mr Day is due payment for the day of 29
November 1996, which payment ought have been calculated
as a proportion of the $400 weekly rate. Hence it remains for
me to find whether or not he is due any payment for the days
of the 27 and 28 November 1996.
It may well have been that it was said to Mr Day that his
employment would not commence until a particular truck had
become available for his use, but there is direct testimony from
him that although he did spend a substantial period of time in
the yard, and he recorded that on his time sheet, he did in fact
engage in driving duties for the benefit of the respondent on
each of those days. Mr Mauger speculated that Mr Day may
have left the yard in a vehicle or vehicles on occasions, but
that he would not have done so as a driver. There is no direct
evidence contrary to the testimony of the applicant and
therefore I find Mr Day did perform some driving work on the
first two days, and given that the documentary evidence (exhibit
1) also records that Mr Day commenced employment with the
company on 27 November 1996, I find that he is entitled to
payment for those two days.
As I have found earlier, the rate of pay Monday to Friday
during probation was $400 per week, which converts to $80
per day for work done. Having found that Mr Day did work on
27 and 28 November 1996, and that it is conceded he is entitled
to payment on 29 November 1996, he is due $240. In addition,
there is the conceded underpayment of $100. Hence Mr Day
has been underpaid the total of $340 which he ought to have
received as a benefit under his contract of employment and
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the respondent will therefore be ordered to pay that sum to
him.
The minutes of an order will be made available to the parties
and they will be given the opportunity to speak to those minutes
should they so desire.
Appearances: Mr C.I. Day appeared on his own behalf.
Mr M. Mauger appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Cliff Ian Day
and
Marley’s Transport Pty Ltd.
No. 411 of 1997.
24 December 1997.
Order.
HAVING heard Mr C.I. Day on his own behalf and Mr M.
Mauger appeared on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT Marley’s Transport Pty Ltd pay Cliff Ian Day
unpaid wages in the sum of $340.00 within 21 days from
the date of this Order.
(Sgd.) C. B. PARKS,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Lisa Bredin
and
Ansuz Unique.
No. 1353 of 1997.
COMMISSIONER J.F. GREGOR.
24 December 1997.
Reasons for Decision.
ON 25 July 1997 Lisa Bredin (the applicant) applied to the
Commission for an order pursuant to Section 29 of the
Industrial Relations Act, 1979 (the Act) on the basis that she
had been unfairly dismissed from employment with Ansuz
Unique (the respondent).
The applicant told the Commission that the contract of
employment was subject to an oral arrangement. Within a few
days of commencing employment on 5 May 1997 as a
Production Assistant she was put on reception duties. The duties
included word processing, telephoning and cleaning up. In total
the applicant had been employed in total for about two months.
Initially she was engaged on a two week trial period. The trial
was successfully completed and she was told by her employer
she had worked satisfactorily. On 22 July 1997 she was advised
that her services were no longer needed and her engagement
was terminated. The reason given was that the employer
believed that she had not put in a 100% effort.
Never at any time was she told that she did not perform her
duties adequately. It was admitted that, contrary to the
employers policy, she sent a fax to a friend (Exhibit B1). The
applicant was adamant she had not been warned at any time
during her employment. Since she left the employment of the
respondent she had been working in other temporary positions.
Ms Gillian Dale, the Principal of the respondent, had said that
the applicant was dismissed because it appeared from the
contents of the facsimile message she sent to her friend that
she was not happy working with the respondent. The applicant
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does not seek reinstatement, she said it would not be fair to
her to be reinstated. This was because the employer would not
give her a fair opportunity to prove herself. In the alternative
she sought four weeks pay in compensation.
Under cross examination by Mr Clarke, who appeared for
the respondent, the applicant denied that she had received
warnings. Initially she had little training, she started off on
four days a week and then later she would work five days. If
there was any difficulty with her performance it was the result
of lack of stationery and other office supplies. Never was she
in trouble for not completing tasks because she found other
things to do. The applicant was adamant that she was placed
on receptionist duties soon after she started work. In fact she
did not work as a Production Assistant. The applicant was
shown a statement from Amanda Scott (Exhibit C1) and denied
the allegations contained in it. Nor did she present for work in
inappropriate attire.
In his opening address Mr Clarke said that the application
should be dismissed on the grounds that the termination was
neither unfair, unreasonable or unjust nor was there any
contractual justification for any payment to be made. The
applicant had been employed as a part time employee. Under
the initial employment contract she was engaged as a
Production Assistant, however she failed to meet performance
standards and was subsequently allocated employment as a
receptionist. The engagement lasted for 11 weeks and 2 days.
During that period the applicant showed a lack of initiative
and exceptionally poor organising skills. Problems occurred
throughout her period of employment due to her inability to
work unsupervised, lack of motivation and making private
telephone calls. Her telephone manner in dealing with clients
was unsatisfactory and she seemed unable to complete tasks.
At the initial interview it was made clear that the position
offered to her was part time. When extra hours were offered to
her she was unenthusiastic about working them. This impaired
the employer offering her continued employment. It was felt
she could not fulfil the job requirements as discussed in the
interview and after a significant number of verbal warnings
issued to her the employer had no alternative but to terminate
her services.
Evidence was received on behalf of the respondent from its
Principal, Gillian Sarah Dale. She gave evidence that the
applicant was employed as a Production Assistant. The
Production Assistant’s role was part time. It was to assist in all
aspects of production including liaising with fabric suppliers,
quoting, costing, working out metreages for fabric garments,
liaising with manufacturers, monitoring production and the
process. There were problems with her performance in the
first few weeks of employment. According to Ms Dale during
the first week of employment the applicant did extensive
training. She was not appointed as receptionist. According to
Ms Dale within a few weeks it was apparent that the capabilities
the applicant claimed in her interview were not capable of
being met and at that time her work was minimised to reception
duties. Notwithstanding she had been praised on occasions.
That was done to boost her self esteem as much as possible.
She was given praise when jobs were completed successfully
but on the otherhand she was strongly warned when they were
not. Ms Dale could remember giving the applicant specific
warnings concerning her inability to work unsupervised and
her lack of motivation. On 4 June 1997 when she was asked to
work extended hours she had answered that she had a big
weekend planned and preferred to sleep. According to Ms Dale
the applicant had received considerable training. When the
applicant was dismissed Ms Dale explained to her that she
had showed no improvement in her ability to work
unsupervised and to finish tasks and her motivation had not
improved. The applicant had been given every opportunity to
fulfil the job requirements. Ms Dale reaffirmed that at no time
in the first week had the applicant worked as a receptionist.
On the contrary, she was learning the fabrics, the manufacturing
process and production process and was becoming accustomed
to the industry. Ms Dale was of the opinion that the dismissal
could not have been harsh and oppressive. The applicant was
given every opportunity to succeed, it just did not work out.
She could not meet the requirements of the job.
Evidence was also taken from Dominic Lombardo who gave
the Commission information about his contact with the
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applicant while he was in the respondent’s office. In substance
his complaint about her duties was that she did not do typing
for him when it was requested.
That is a sufficient scan of the evidence in this matter. In
summary the position of the parties are: the applicant claims
she was dismissed without notice or any payment, she had
never been informed that her performance was unsatisfactory,
on the contrary she had always been praised and encouraged.
She had not received any warnings, on the contrary she had
been encouraged by workmates for the effort she had made.
On the other hand the respondent says the applicant had been
warned about wasting time, she had been given a series of
other warnings expressly stating her performance was not
satisfactory.
Before I deal with the question of witness credit and my
analysis of this matter, I quickly touch upon the law to be
applied. It is for the applicant to establish that the dismissal
was in all these circumstances unfair. The test for ascertaining
whether a dismissal is harsh, oppressive or unfair is that
outlined by the Industrial Appeal Court in Undercliff Nursing
Home v. Federated Miscellaneous Workers Union of
Australia(1985) 65 WAIG 385. The question to be answered is
whether the right of the employer to terminate the employment
has been exercised so harshly or oppressively or unfairly against
the applicant as to amount to an abuse of the right. A dismissal
for a valid reason within the meaning of the Act may still be
unfair if, for example, it is effected in a manner which is unfair
but if the employment has been terminated in a manner which
is procedurally irregular that will not of itself necessarily mean
the dismissal is unfair (see Shire of Esperance v. Mouritz (1991)
71 WAIG 891 and also Byrne v. Australian Airlines (1995) 65
IR 32). In Shire of Esperance v. Mouritz, Kennedy J also
observed that whether an employer in bringing about a
dismissal adopted procedures which were unfair to the
employee, is but an element in determining whether the
dismissal was harsh or unjust.
The Commission heard evidence from the applicant in person
and from the employer’s Principal, Ms Gillian Dale. It also
has before it a statement by Amanda Scott the probative value
of which is diminished because the applicant denied most of
the its contents. I therefore can put little weight on the
statement. I need to make findings about witness credit. I found
that difficult in this case because there is a direct conflict
between the applicant’s firm recollections of the events and
those of Ms Dale. Having carefully considered the evidence I
am inclined to the belief, on the balance of probabilities, that I
should accept that evidence of Ms Dale. It is likely that her
story is probably the most accurate account of the relevant
events. I make this finding on the basis that I had the
opportunity myself to test the witness. Ms Dale’s answers to
those questions and her answers to the applicant in cross
examination give weight to the probability that of the two her
evidence is more likely to be correct.
Having considered both stories I think the likely sequence
of events was that the applicant was employed in a part time
position with a trial period. I accept the evidence of Ms Dale
that the applicant was not appointed as a receptionist on the
second day of the engagement. This is not to say she spent no
time in the office at all but the story that the applicant would
urge upon the Commission that she was full time in that
position. When considered against the background of the
training she received and the other events which were taking
place in the office, it is unlikely that the events occurred as she
suggested. It is preferable to believe that she was only
transferred to receptionist duties after she was unable to
perform the work of a Production Assistant to the satisfaction
of the employer. I think the evidence points to the fact that she
was warned about her work, that is not to say she took the
meetings she had with Ms Dale as warnings but it is open to
find on the evidence that she was specifically warned about
the requirements of the employer and she was in due course,
unable to meet those requirements.
That she was not working to capacity is given substance by
the fax sent by the applicant to her friend (Exhibit B1) which
she commenced with the words—
“Well I’m as bored as a Donkey with a prune up its
arse...”
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The facsimile also requested her friend to—
“...ask around at your work or anywhere for full time
employment. I don’t care what doing. Mail girl, phones
anything...”
These observations are consistent with the allegation of the
employer that on occasions the applicant did not work as she
was required to do. It is the respondent’s evidence that the
office was extremely busy, the wording of the fax is indicative
of an approach by the applicant which is not consistent with
searching for other jobs whenever work she was doing ran out
as the applicant would have the Commission believe she did.
I am unable to find on the evidence presented in this case
that the employer has abused the right to dismiss. It has not
been harsh or unfair to the applicant upon the tests this
Commission is required to apply and the application will be
dismissed.
Appearances: Ms L Bredin appeared on her own behalf.
Mr D Clarke appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Lisa Bredin
and
Ansuz Unique
No. 1353 of 1997.
COMMISSIONER J F GREGOR.
24 December 1997.
Order.
HAVING heard Ms L Bredin on her own behalf and Mr D
Clarke on behalf of the respondent the Commission pursuant
to the powers vested in it under the Industrial Relations Act,
1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Chris Blachut
and
Trans-Plus Pty Ltd.
No. 725 of 1997.
23 October 1997.
Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)
COMMISSIONER C.B. PARKS: Mr Blachut had been
employed by the respondent as a truck driver for near to four
months at the time their relationship ended on 7 April 1997.
The application alleges that on this date Mr Blachut was
unfairly dismissed from his employment by Mr D.B. Mason,
the Manager for the respondent, and further, that the respondent
also has failed to allow him a benefit he was due under his
contract of employment. At the commencement of proceeding
this lastmentioned claim was, with the consent of the
respondent, and with the leave of the Commission, withdrawn.
The respondent asserts that the employment of the applicant
was not brought to an end on the initiative of the respondent
but by mutual arrangement between Mr Blachut and Mr Mason
and therefore no dismissal occurred. In the alternative it is
contended that of the Commission holds that a dismissal did
occur the associated circumstances were such that the dismissal
was not unfair.
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On the morning of 7 April 1997 the applicant failed to
commence his driving work at the time required by the
respondent. This became evident to Mr Mason when, at or
about 11.00am that day, he observed Mr Blachut arrive at the
Merredin depot of the respondent to refuel the truck he was
driving, that being somewhat later than he should have arrived
at the depot. A conversation immediately followed between
the two men in which Mr Mason expressed to Mr Blachut the
opinion that his conduct showed he had lost interest in the job.
Another conversation followed shortly after and it was at that
time the employment was brought to an end.
According to the applicant, Mr Mason accused him of having
lost interest and he then intimated that he, Mr Blachut, ought
therefore cease the employment. The words said to have been
used by Mr Mason included a repeated use of an expletive,
and the applicant uttered the words allegedly said by Mr Mason
in a manner that indicated he had been annoyed.
Mr Blachut says he declined to terminate his employment
and addressed his dissatisfaction with Mr Mason requiring him
perform a greater workload than other drivers. Mr Mason’s
description of what was said in the first conversation differs
with that of the applicant. His version of what was said did not
disclose any use of an expletive by him but conveyed that he
chided Mr Blachut for his lateness that day, Monday, and did
so with reference to it being a repeat of his lateness on the
previous Monday. The Manager says he then put to Mr Blachut
that he had lost interest in the employment and did he not want
to continue the employment. The reply from Mr Blachut was
said to be—
“No, I don’t (want to continue the employment), but I
want you to sack me”.
Following this Mr Mason says he commented on the attitude
of Mr Blachut those words conveyed and then the conversation
ended when he, Mr Mason, stated that he had a matter to attend
to and he would speak further with Mr Blachut sometime later.
Mr Blachut completed the refuelling of the truck and
proceeded to the depot office. Mr Mason arrived at the office
immediately after Mr Blachut and the subject of his ceasing
employment was again spoken of between them. It was during
the ensuing conversation that the employment of the applicant
was brought to an end. Mr Blachut’s version of what transpired
is that the Manager stated to the effect that he had changed his
mind and decided to terminate the employment, and said—
“You wanted to be sacked, so your sacked,”
following which he, again with the use of an expletive, directed
that the applicant remove his gear from the truck and return to
Perth. The recollection of Mr Mason, although not unequivocal,
is that on his arrival at the depot office he said to Mr Blachut—
“Well, if that’s what you want, you can have it and get
your gear out of the truck and go,”
which meant he was responding to the wish of the applicant
that the employment be brought to an end and it was explained
that that suited the respondent also
Ms A. Western, the Office Manager for the respondent, says
she overheard part of what Mr Mason said to Mr Blachut when
he entered the depot office and that was—
“Well if that’s the way you want it you can get your gear
out of the truck right now,”
and she was adamant when cross examined that this is what
she heard said by Mr Mason.
The Employment Separation Certificate (exhibit 2) issued
to the applicant by the respondent, prepared and signed by Mr
Mason, dated 14 April 1997, is marked so as to indicate that
Mr Blachut ceased his employment voluntarily and a written
reason is given. In part the reason stated is—
“... he was unhappy working for us, said to us he wanted
to be sacked, we therefore took this to be voluntary resignation.”
Notwithstanding the differences in the testimony of Messrs
Blachut and Mason regarding the content and tenor of the first
conversation on 7 April 1997, neither of them was subjected
to testing cross examination. However, what is clear is that
the employment relationship would not be ended by the
applicant himself. Mr Mason took the decision to end it and
then expressly did so in the second conversation. Mr Blachut
was therefore dismissed by the respondent. And, further, I am

78 W.A.I.G.

satisfied that the extracts quoted (supra) of what was said by
Mr Mason at the time of the dismissal reveal that he effected
such in the belief that the ending of the employment suited the
applicant.
That a dismissal suited the applicant was repeated by Mr
Mason in his written comments upon the Employment
Separation Certificate dated 14 April 1997. There is no evidence
of the applicant having displayed to Mr Mason any dismay at,
or that he questioned or protested against, his dismissal at the
date it occurred. The first indication to the respondent that he
took umbrage to his dismissal was the service of his application
upon the respondent when received by post after 16 April 1997.
Hence, those written comments were made prior to any
indication that the dismissal was in issue and it is therefore
not likely they were made for a self serving purpose. I am
satisfied they reflect the belief that Mr Mason had at the
material time, however, was that a reasonable belief to hold? I
believe that it was. Mr Blachut was asked by his agent—
“Can you tell me what happened on the 7th of April 1997?”
To which he gave a lengthy response that concluded with
mention of Mr Mason having intimated he, Mr Blachut, ought
cease the employment and the statement that—
“I said ‘No’. I said ‘I can still work why should I (cease
employment) when I can still the (sic) work the job I’ve
got and get some money for it, when ...’ and have him
sack me later on down the track, so at least then I can get
the dole payment straight away.”
When making the foregoing statement in evidence Mr
Blachut did not complete his recital of what he said on 7 April
1997. He stopped short with the word “when,” paused, and
then expressed the view that had the situation been that he
were later dismissed by the respondent he would then qualify
for receipt of “the dole”, ie. social security payments, his
meaning being that he would not qualify immediately if he
ceased employment voluntarily. I think that Mr Blachut
deliberately ended his recital and paused at the point that he
did in order to reflect on, and then rephrase comments which
he had made to Mr Mason that were also on the topic of his
dismissal and any associated social security benefit. Comments
which were expressed at the time in such a way that Mr Mason
could have reasonably interpreted them to mean that the ending
of the employment per se was not the fundamental concern
but the acceptability of it depended upon the respondent
effecting a dismissal.
Given the complaint of Mr Mason on the day of dismissal,
ie that repeated lateness of Mr Blachut, and further, the
dissatisfaction with Mr Blachut because he damaged a trailer
and made other mistakes during the course of his employment,
I believe also attracted Mr Mason to the decision to dismiss
the applicant. Had it been that such matters provided the sole
reason for the dismissal there would, on the evidence, have
been unfairness as it was not shown that the respondent made
an issue of them when they occurred, or that as a consequence
Mr Blachut had been warned his employment was in jeopardy.
It suited the respondent to end the employment relationship
but I am satisfied that the decision to end it was strongly
influenced by what was conveyed by Mr Blachut and the related
reasonable belief that such suited both parties. Given this
circumstance the dismissal was not unfair and the application
will therefore be dismissed.
Appearances: Ms R. McGinty appeared on behalf of the
applicant.
Mr J. Uphill appeared on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Chris Blachut
and
Trans-Plus Pty Ltd.
No. 725 of 1997.

Thea Douglas
and
Wanneroo Golf Club Inc.
No. 1735 of 1997.

10 December 1997.
Order.
HAVING heard Ms R. McGinty on behalf of the applicant
and Mr J. Uphill on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT this application be and is hereby dismissed.
(Sgd.) C. B. PARKS,
[L.S.]
Commissioner.

COMMISSIONER J F GREGOR.
5 January 1998.
Order.
WHEREAS on the 22 September 1997 Thea Douglas applied
to the Commission for an order pursuant to Section 29 of the
Industrial Relations Act, 1979; and
WHEREAS on the 27 November 1997 the Commission conducted a conference between the parties at which the
Commission recommended that the Committee of Management of the respondent consider whether it would offer the
applicant a position on the casual list so that she might be
called in emergencies; and
WHEREAS the Commission was told that the Committee
of Management would meet on 17 December 1997; and
WHEREAS the respondent was directed to advise the Commission by the 20 December 1997 of the outcome of its
recommendation; and
WHEREAS the applicant was directed that at the conclusion of 21 days she was to contact the Commission and advise
whether she sought the matter to be listed; and
WHEREAS by the 24 December 1997 there had been no
contact from the applicant and the Commission decided to discontinue the application;
NOW THEREFORE, the Commission, pursuant to the powers vested in it by the Industrial Relations Act 1979, hereby
orders—
THAT this application be and is hereby dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Marcus Deans
and
Andrew Parker c/- Betta Value Meats.
No. 1609 of 1997.
COMMISSIONER J F GREGOR.
17 December 1997.
Order.
WHEREAS on the 3 September 1997 Marcus Deans applied
to the Commission for orders pursuant to Section 29 of the
Industrial Relations Act, 1979; and
WHEREAS on 16 September 1997 Andrew Parker filed a
notice of answer and counter proposal in which he denied he
was the respondent in the matter; and
WHEREAS on 28 October 1997 the Commission conducted
a conference on the matter at which time there was no
appearance on behalf of any respondent; and
WHEREAS on the 5 November 1997 the Commission wrote
to the applicant and on the basis of the circumstances described
in the letter advised the applicant that the Commission had no
alternative but to dismiss the matter subject to him being given
the opportunity to be heard; and
WHEREAS the applicant has not contacted the Commission
to seek to have the matter listed notwithstanding the
Commission gave him 14 days to do so and the Commission
has decided that the matter should be discontinued;
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act 1979, the Commission, hereby
orders—
THAT the application be and is hereby discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Christine Theresa Dunlop
and
West Coast Fast Food Pty Ltd.
No. 1541 of 1997.
COMMISSIONER P E SCOTT.
8 January 1998.
Reasons for Decision.
(Extempore)
THIS is a claim pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979 where the Applicant claims that she
has been harshly, oppressively or unfairly dismissed from her
employment with the Respondent. The Respondent says that
it did not terminate her employment but that she resigned.
At the time of her employment, the Applicant was engaged
as a store manager in one of the Respondent’s shops. She commenced employment on the 30th of May 1996 and that
employment is said, in her notice of application, to have ended
on the 10th of August 1997. The Commission heard evidence
of the Applicant’s employment history which included the two
written warnings which were issued to her. There is also evidence of a previous resignation following one of those letters,
however that resignation was withdrawn by the Applicant and
it appears that there was some additional training provided to
her to rectify some of the areas of concern.
The Commission has also heard evidence of a dispute between the Applicant and the Respondent when the Respondent
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intended to change the Applicant’s employment status from
full-time to casual but following the intervention of the union
and discussions between the parties, this did not eventuate.
The final day of the Applicant’s employment appears to have
been the 10th of August 1997. The evidence from the various
witnesses about what occurred on that day is in conflict but it
appears that the Respondent’s area manager, Dennis Buckley,
spoke to the Applicant, advising her of a change to her hours
which would result in her working straight through without
the customary broken shift arrangement and she objected to
this, saying that she was entitled to a break.
Later that day, and the time of these discussions between the
parties is in dispute, the Respondent’s managing director, Mr
Giardina, together with Mr Buckley arrived at the shop. Mr
Buckley was directed to take over some of the Applicant’s
work while Mr Giardina spoke with the Applicant. They appear not to have been completely separated from the shop but
appear from the Applicant’s evidence to have been to one side
or one end of the counter.
Mr Giardina raised with the Applicant that the fryers were
too full and she responded that the manager who had replaced
her while she was on annual leave had them that full and Mr
Giardina has disputed that. Mr Giardina also raised with the
Applicant problems with the number of hours that she was
claiming to have worked. He alleged that the telephone had
not been answered when he had attempted to contact the shop
and I think at that time there was also a discussion about an
incident where an order was attempted to be placed over the
telephone but the order was not taken.
In any event, the discussion went on to the question of the
number of hours the Applicant was working and the number
of hours being taken by her to do banking. Mr Giardina said
that he would organise that the banking be done by another
method which would mean the Applicant did not have to do
the banking.
He asked the Applicant to calculate her hours of work. The
Applicant says that she was accused of stealing hours and there
is dispute in the evidence as to the course of events which
followed. The Applicant says Mr Giardina was arrogant, aggressive and demanding. Mr Buckley’s evidence would tend
to deny this. The Applicant says that Mr Giardina asked her if
she was calling him a liar. She said no but that he was calling
her a liar and a thief.
The Applicant says that their conversation could be heard
by customers but from what Mr Crossley, agent for the Applicant, says in cross examination of Mr Giardina, he suggests
that Mr Buckley could not hear all of the conversation. It strikes
me as somewhat of a conflict. In any event, the Applicant said
that in the circumstances of this discussion, she wanted to get
away from the situation. She did not want a confrontation and
she appears to have said “I’m leaving”. All of the witnesses
present at that time agree that Mr Giardina responded by indicating to her that she could not just leave, that she would have
to give a week’s notice and the Applicant responded to the
effect that there was annual leave owing to her and the pay in
lieu of notice could be taken out of that and she twice said that
she would confirm her resignation in writing the next day. She
got out her keys and put them on the counter and she left.
Mr Buckley’s diary notes which are said to have been made
soon after this discussion are contained in exhibit 8. The relevant parts state, under the heading of ‘Christine
Dunlop-Kenwick’—
“Spoke to Christine about all day Sunday. She said that
she would not work all day and that legally she was entitled to a break. Asked her to speak to Sam. Sam asked me
to meet him at Kenwick”
Under the note ‘1.35pm’, it says—
“Sam told me to now do Christine’s banking from now
on. Sam and Christine talking about oil level. Her hours
and banking. Sam asked Christine to have a break between 3.00 to 3.30 on Sundays. Christine became angry,
took money out of her pockets, put keys on counter. She
said that she was leaving and that Sam could deduct a
week from holiday pay in lieu of notice. She then left the
store”
The notes later go on to say—
“Sam asked for Christine’s written notice when she was
in the store first time. Her reply was that it would be
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tendered on Monday. She stipulated again to me that her
written notice would be handed in Monday”
It also notes—
“Sam asked for written resignation and Christine said that
it would be handed in on Monday. On her way out,
Christine said that she didn’t care because she had enough
on us for unfair dismissal. She then said ‘Where’s his
fucking hat and where’s your fucking hat?’”
There are further notes about the Applicant and her husband
going to the store as requested by Mr Giardina, to hand over
moneys which the Applicant, in her position, had been keeping.
The next day, the Applicant consulted Dr Foo who gave evidence that the Applicant was under severe stress when he saw
her. He gave her a medical certificate for 4 days’ absence.
Later that day, the Applicant also wrote to the Respondent, a
letter which is exhibit 6, the relevant parts of which state—
“This is to inform you that my leaving my store yesterday, Sunday 10.8.97, at 1.30 was not myself resigning
but in fact my leaving under duress due to yourself and
Dennis Buckleys stand-over tactics which cause me great
humiliation and distress in front of customers that live in
the same community as I. I am placed on sick leave from
my doctor for stress related problems stemming from your
abuse. I will be resuming work on clearance from my
doctor. This letter is in no way, shape or form a letter of
resignation”
The Applicant then went to the Respondent’s premises and
the letter was provided to the Respondent although there is
dispute as to whether it was handed to Mr Giardina or left at
the back counter. The next Thursday, the Applicant contacted
Paula Anne Lagrenade, the Respondent’s office administrator, about her pay, she went into the office and collected her
pay including her pro rate annual leave. She signed a photocopy of a compliments slip which sets out the calculation of
payment and which also says—
“As discussed, we have not deducted one week in lieu of
notice as was offered by yourself”.
The rest of the photocopy is a copy of the cheque provided
to the Applicant (Exhibit 9).
It is the Applicant’s case that she did not resign. She says
that her employment was terminated by the employer. The
Commission must decide at this point whether the Applicant
has resigned or not.
I have considered all of the submissions and the evidence
before the Commission and I make the following comments
regarding the evidence and the witnesses. Having seen Mr
Giardina give his evidence and having heard evidence about
his style of management, I accept that Mr Giardina has an
autocratic management style and that he is not generally what
I would describe as a particularly considerate manager to his
staff but I do not question his credibility. As to Dennis Buckley,
I accept his evidence as being an accurate reflection of the
events which he witnessed and heard on Sunday the 10th of
August 1997 and that his notes which are exhibit 8 are an
accurate record of what he heard and saw. I also accept the
evidence of Pauline Lagrenade. I did not find the Applicant to
be a reliable or a credible witness. Where the Applicant’s evidence conflicts with that of Mr Buckley and Ms Lagrenade, I
accept the evidence of the latter two witnesses.
I conclude that the Applicant had received a couple of warnings about her performance and in her evidence, she accepted
that generally speaking, those warnings had some justification. I do not conclude that Mr Giardina was trying to bring
about the Applicant’s termination of employment. He attempted, at one stage, to change her status from full-time to
casual but did not pursue this further.
On the day of termination, he was, as an employer is entitled, attempting to resolve with the Applicant her hours of work
and I am satisfied, having observed the Applicant particularly
in cross examination about the hours that were being discussed,
that Mr Giardina had good cause to raise this matter with her.
I am satisfied that Mr Giardina was not speaking loudly to the
Applicant and did not seek to intimidate or abuse her. She was
the one who became angry and spoke loudly.
The Applicant’s own evidence was that she decided to leave,
she did not want to stay. She handed in her keys and when she
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was challenged about leaving without notice, she indicated
that her employer could deduct pay in lieu of notice from her
outstanding annual leave. She said that she would put her resignation in writing the next day. Although she did not put that
resignation in writing, she did not attend for work or contact
her employer within a reasonable time of her scheduled start
time to advise of her non-attendance or the reason for it and
one would normally have expected that to be the case if she
had not resigned.
Later that day, she did not seek to withdraw her resignation
but denied that she had given it. A few days later, she accepted
her termination pay.
I noted earlier that I was seeking to clarify with Mr Crossley
the nature of the Applicant’s claim as to whether or not there
was simply a claim by the Applicant that she did not resign or
whether there was a second leg to that argument which would
relate to other matters. I note pages 88 and 89 of the transcript
of proceedings on the 21st of November 1997 where Mr
Crossley in response to questions from me made the Applicant’s position quite clear. He was cross examining Mr Buckley
at the time.
SCOTT C: Is it your argument that the applicant resigned
on the Sunday and upon reflection decided not to pursue
her resignation and that you would rely upon decisions
which in effect would say that an employee in those circumstances ought to be allowed the opportunity to recant,
or are you saying she did not resign?
MR CROSSLEY: I’m saying, Commissioner, she did not
resign. I’m putting a scenario to this witness. I’m actually familiar with one decision you’re referring to where
that proposition was put that the person resigned under
some form of pressure and then should have been given
the opportunity a short time later to recant, because I will
draw attention to a decision, recent decision on that subject.
SCOTT C: But you’re not saying that.
MR CROSSLEY: No, we’re not saying. I’m just putting
that proposition to this witness because it is obvious now
with exhibits 6 and 8 there’s a conflict of evidence.
Christine Dunlop’s evidence, Commissioner, has been,
“I didn’t resign.” I’m saying these records are not correct.
SCOTT C: I just want to be absolutely sure about that,
Mr Crossley, because if it’s one ... if it is the scenario of
somebody resigning and recanting, that’s, I imagine, a
different matter from someone saying, “I did not resign.”
MR CROSSLEY: Yes.
SCOTT C: If I understand you correctly you’re saying
it’s the latter.
MR CROSSLEY: Yes. It’s exactly that, Commissioner.
We’re definitely not saying, “Look, I resigned under pressure for whatever reason, but I had a bit of a think about
it later and that’s why I gave you exhibit 6.” We’re saying
she didn’t resign, but I was also putting to this witness
the possibility of other scenarios to see basically to find
out whether he had personal knowledge on these areas,
but obviously he hasn’t. As I said a moment ago, Commissioner, I will be drawing attention to at least one case
that has the former scenario as a possibility, but we say it
didn’t happen.
If the Applicant was claiming that she had resigned but that,
in effect, it was not a voluntary resignation but was at the
employer’s initiative, I note that the Applicant departed the
shop because she was being challenged by Mr Giardina to
justify the hours of work she had been claiming and was unhappy with the arrangements that were being discussed. When
questioned about this matter during her evidence, the Applicant was still unable to account for the hours she claimed to
have been working. An employer is entitled to challenge an
employee over such a matter and an employee should respond
to such a challenge. I note that the Applicant commented in
her evidence that she did not ask Mr Giardina questions or
challenge him on his allegations. She simply wanted to get out
of there.
The principle upon which the Applicant might rely, had the
Applicant claimed that her employer’s actions brought about
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an involuntary resignation, is raised in the decision of the
Australian Industrial Relations Commission in Mohazob v Dick
Smith Electronics (1995) 62 IR 200 where it is said—
“That principle is that for a resignation from employment
to be conceived to be a termination of employment at the
initiative of the employer, it is necessary that the act or
conduct of the employer results directly or consequentially in termination of the employment and that the
employment relationship is not voluntarily left by the
employee. Notwithstanding the voluntary character of her
resignation, the termination may be taken to be at the initiative of the employer if, had the employer not taken the
action it did, the employee would have remained in the
employment relationship and if, because of the action or
conduct of the employer, the employee has no effective
or real choice but to resign”.
It was not submitted to me that the Applicant had no effective or real choice but to resign. In fact, she had a choice and
freely made it. She could have remained and answered her
employer’s legitimate question. The evidence of Mr Giardina,
which I accept , is that it was not his intention to bring about
the termination of the Applicant’s employment. Generally
speaking, an employer is not required to reassure an employee
seeking to resign that resignation is not necessary. I note the
decisions referred to me by Mr Crossley. I note in particular
reference to the decision of Wood J in Kwik-Fit (GB) Ltd and
Lineham (1992) IR 183 @ 188 and the particular observation
that—
“If words of resignation are unambiguous then prima facie,
an employer is entitled to treat them as such but in the
field of employment, personalities constitute an important consideration. Words may be spoken or actions
expressed in temper or in the heat of the moment or under
extreme pressure (“being jostled into a decision”) and
indeed the intellectual make-up of an employee may be
relevant: see Barclay v the City of Glasgow District Council (1983) IRLR 313. These we refer to as “special
circumstances”. Where “special circumstances” arise, it
may be unreasonable for an employer to assume a resignation and to accept it forthwith. A reasonable period
should be allowed to lapse and if circumstances arise during that period which put the employer on notice that
further inquiry is desirable to see whether the resignation
was really intended and can properly be assumed then
such inquiry is ignored at the employer’s risk. He runs
the risk that ultimately, evidence may be forthcoming
which indicates that in the special circumstances, the intention to resign was not the correct interpretation when
the facts are judged objectively”.
It is my view that special circumstances as referred to in the
Kwik-Fit decision do not apply here. There was no evidence
of the Applicant being encouraged or jostled into a decision to
resign. The reference to special circumstances in Barclay and
the City of Glasgow District Council refers to the intellectual
make-up of an employee being relevant and there is no indication that that might be a special circumstance in this particular
case. On the contrary, it would appear that the Applicant is a
person quite capable of making her own decisions. I am satisfied that she made a decision to resign. She expressed that
decision in clear terms. She did not seek to withdraw her resignation but chose to deny that it had been made. She did not
attend for work the next day. She did not advise her employer
the next day until well after her shift would otherwise have
commenced that she was not attending for work and that she
was ill. She did not seek to discuss the matter with her employer. She simply left a letter indicating that she had not
resigned, which is quite contrary to what had been said the
day before.
She may have decided to resign previously and withdrawn
that resignation. Her resignation on this occasion may have
been on the spur of the moment but I do not find that the employer has acted in any way which in normal circumstances
would have brought about a resignation. The Applicant made
her decision, perhaps on the spur of the moment, but nonetheless made that decision and confirmed it a number of times on
that day, by her words and actions. If she chose the next day to
deny that resignation, that does not mean that it did not occur
and that the employer is not entitled to act upon it. I think in
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these circumstances the Applicant must accept and be responsible for the decision which she made there and confirmed a
number of times.
In these circumstances, there is no jurisdiction for this Commission to deal with this application further and an Order of
dismissal shall issue.
Appearances: Mr T Crossley appeared on behalf of the Applicant
Mr S Giardina appeared on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Christine Theresa Dunlop
and
West Coast Fast Food Pty Ltd.
No. 1541 of 1997.
COMMISSIONER P E SCOTT.
8 January 1998.
Order.
HAVING heard Mr T Crossley on behalf of the applicant and
Mr S Giardina on behalf of the respondent the Commission
pursuant to the powers vested in it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Carmine Firriolo
and
Allspray Equipment Pty Ltd.
No. 1823 of 1997.
5 December 1997.
Reasons for Decision.
COMMISSIONER S A CAWLEY: The application is brought
pursuant to section 29(1)(b)(ii) of the (WA) Industrial Relations Act, 1979 (“the Act”). It was filed on 7 October 1997 by
the agent for Carmine Firriolo (“the applicant”). The warrant
for the agent (cited as Union Industrial Advisory Services Pty
Ltd per Raymond Walter Clohessy), dated 18 September 1997,
was filed on 7 October 1997. Leave aside the diverting question arising under the legislation and regulations of an
authorisation for an individual purported to arise through
(“per”) an authorisation for representation by a company. The
application as filed and proceeded on led to questions being
raised by the Commission as to its competence.
Applications are required to be made on the Commission’s
Form 1 which provides for the name and address of the entity
or body against which or who the claim is being brought. That
entity or body is then to be served with a stamped copy of the
claim. This course is necessary under the Act to make the entity or body a party respondent to the claim and, to that end,
the Commission requires the filing of a declaration of that service. It should not need to be said, any schedule to the Form 1 is
just that. Its purpose is to provide further particulars. The schedule is not to be construed so as to replace the prescribed form.
And again lest it needs to be said, the Form 1 identification of
the entity or body against which or who a claim is being pursued, and the address, applies for the purposes of any formal
notices issued by the Commission in relation to a claim.
By the Form 1 as filed in this matter the application is directed to “Allspray Equipment Pty Ltd, C/- Black & Co.,
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Barristers & Solicitors, Suite A, 554 Newcastle Street, West
Perth WA 6005”. A declaration was filed on 8 October 1997
stating that service of the application had been effected that
day by post to “Allspray Equipment Pty Ltd” at “270 Welshpool
Rd (sic)”. Two days later another declaration was filed stating
that a copy of the application had been served on 8 October
1997 by post on “Allspray Equipment Pty Ltd” at “270
Welshpool Rd Welshpool”. Given the dates and addresses one
could surmise that service was singular, that an error was noted
in the first declaration and the second declaration was filed as
a result. But in the absence of any explanation, one is left with
two declarations of service of the claim.
In any event a reference to the Form 1 as filed establishes
that while the name on the declaration corresponds with the
name of the respondent cited in the Form 1, the address does
not. Clearly the declarations are not consistent with the application as filed.
Still another declaration of service was filed on 30 October
1997. It states that a copy of the application had been served,
not on Allspray Equipment Pty Ltd, but on “Cordalier Pty Ltd”
of 554 Newcastle St, West Perth. That is, in this declaration
there is a different name, and part of the address for service
cited in the Form 1. A letter dated 28 October 1997 from Mr
Clohessy to the Registrar is attached. It consists of two sentences. One is a request that Matter No. 1823 of 1997 (against
Allspray Equipment Pty Ltd) be listed. The other, inexplicably, requests an acceptance of this third declaration of service
“noting the newly registered name of the Respondent”.
In any event, on the elapse of the time allowed for answers,
Matter No. 1823 of 1997 was allocated to be dealt with in
accordance with the Act and it was listed for a conference on 1
December 1997. Notices were forwarded to the applicant and
to the address for service of the respondent provided in the
Form 1. The question of service of the Form 1 remained however. Clearly the application was incapable of being proceeded
on validly unless the matter of service was sorted out in the
meantime.
By way of letter dated 4 November 1997 the legal firm cited
in the address for service provided in the Form 1 (i.e. Black &
Co, Barristers and Solicitors) was requested to advise whether
it acted for Allspray Equipment Pty Ltd. By way of letter dated
6 November 1997 the firm advised that it previously had acted
on instruction from the director of that company to put a proposal to Mr Firriolo and had instructions in relation to a
liquidation but had no authorisation “regarding any further
matters in regard to the claim of Mr Firriolo”. Copies of this
correspondence were forwarded to Mr Clohessy on 10 November 1997.
Two days later Mr Clohessy left a voicemail message for
my Associate to the effect that in his opinion there is no cause
for a stay (sic), that if the company goes into liquidation there’s
nothing to say the matter cannot proceed to “judgement” and
he went on to ask if the respondent was going to file answers
and when would the matter be listed for a conference. The
same day a letter from Mr Clohessy was received stating that
“the application for stay” [which application did not exist] “was
not agreed”, that the appointment of a liquidator was not
grounds for not proceeding and that answers had not been received. According to the notes on this letter, it had been copied
to Black & Co. On 14 November 1997 Black & Co forwarded
a letter by facsimile to the Commission stating in relation to
Matter No. 1823 of 1997 —
... we have no instructions to accept service or deal with
this matter any further, nor do we have any instructions
to respond to any matters raised. In any event, we have
no information to hand that would assist the Commission
in any respect. We will not attend any conference.
Its position could not be clearer.
Now there was not only no competent declaration of service
filed, but the address for service of notices provided by the
applicant (i.e. care of the legal firm) had been expressly excluded by the statement by Black & Co.
On 18 November 1997 the Commission raised again the
matter of service with Mr Clohessy and forwarded a copy of
the letter of 14 November 1997 from Black & Co to him.
From this point Mr Clohessy —
• verbally advised my Associate by voicemail on 18
November 1997 that the applicant would apply for
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an order that “Cordalier Pty Ltd be joined as a respondent” and would seek that the claim proceed to
hearing on 1 December 1997 instead of to a conference and that a company search had established the
address of Allspray Equipment Pty Ltd was the same
as that of the firm of solicitors.
• by letter dated 18 November 1997 received on 19
November 1997 seemed to say that on 6 June 1997
the name of Allspray Equipment Pty Ltd changed to
Cordalier Pty Ltd with the legal firm’s address as
the registered office. “Accordingly”, he goes on
(a) the applicant now “seeks to describe the respondent as” Cordalier Pty Ltd; and
(b) the Commissioner should conserve time by
listing the matter for hearing “forthwith” after
the conference; and
(c) that “notices (sic) also issue (sic) to the Director” at that person’s home address.
In the light of the earlier request as to proceedings and the
Act and regulations, the communication is surprising. More
relevantly, the communication does not address the question
of service.
Two copy pages of what appears to be a five page document
dated 13 October 1997 and headed “Company Extract” were
attached to the communication from Mr Clohessy. Cordalier
Pty Ltd is cited in one of the pages as having a registered
office at Suite A, 554 Newcastle Street, West Perth WA 6005
with the principal place of business being 270 Welshpool Road,
Welshpool WA 6106. There is no reference to Allspray Equipment Pty Ltd in either of the two pages. Clearly none of this
resolved the question of competency already raised with Mr
Clohessy even if (which was not the case) Cordalier Pty Ltd
had been correctly established as the respondent for the purposes of the Form 1.
An additional concern arose for the Commission at this time
as a result of an officer of the Registry confirming that the
claim raised in this matter (No. 1823 of 1997) against Allspray
Equipment Pty Ltd is in identical terms to a claim filed by the
applicant against Allspray Equipment Pty Ltd on 20 March
1997 (No. 562 of 1997). The record showed that this matter
was listed for a conciliation conference before Senior Commissioner Fielding on 29 May 1997. Approximately five weeks
after the conference, by way of letter dated 2 July 1997, the
applicant effectively withdrew his claim and on 3 July 1997
the claim was marked concluded on the basis of the applicant’s withdrawal.
Approximately six (6) weeks later an (unstamped) Form 27
naming Union Industrial Advisory Services Pty Ltd per
Raymond Walter Clohessy as agent for the applicant in the
(withdrawn) claim turned up along with a letter dated 18 September 1997 from Mr Clohessy to the Registrar. It states that
negotiations had failed to resolve the claim, requests the matter be listed for hearing and advises that at that time the
applicant intended to seek leave to amend the claim to increase
the quantum sought as denied contractual benefits. The letter
states that a copy of this letter has been sent to “the Respondent” but there is no identification of that entity or any address
in the letter. The record shows that the Associate to the Senior
Commissioner discussed the matter of the applicant’s withdrawal of the claim with Mr Clohessy and on 24 September
1997 forwarded a copy of the applicant’s letter of withdrawal
to him. No further action on behalf of the applicant in Matter
No. 562 of 1997 is recorded.
However this claim (Matter No. 1823 of 1997), which is in
exactly the same terms as the claim as filed in Matter No. 562
of 1997 (and withdrawn) was filed by Mr Clohessy on behalf
of the applicant approximately two (2) weeks after the confirmation of the applicant’s withdrawal of claim directly to Mr
Clohessy, and approximately nine (9) weeks after the fact of
withdrawal. The fact of a previous application was not raised
by Mr Clohessy at the time of filing the repeat application, or
at all and it is the case that the fact of its existence only came
to the attention of the Commission through the diligence of
the Clerk to the Commission. The failure of Mr Clohessy to
disclose the previous application to the Commission is a clear
breach of expected standards of representation in this jurisdiction. That is bad enough. But it is also the fact that the
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concomitant failure to present any justification of the second
application, in this context goes to undermine the position of
the applicant in the second application. Clearly the question
of why the second claim should be allowed to proceed had
now to be dealt with too.
On 24 November 1997 Mr Clohessy was given notice that
on Monday 1 December 1997 the Commission would hear
submissions on behalf of the applicant on this question and
the issue of service for him to show cause why the claim should
not be dismissed pursuant to section 27(1)(a)(ii) and/or (iv).
Two days before the hearing (a Saturday) a letter was faxed
to the Commission by Mr Clohessy (albeit it is dated Thursday 28 November 1997). Incomprehensibly in the
circumstances, it requests advice as to whether “the Respondent has filed for the proposed dismissal together with an outline
of the proposal” and goes on “In its absence, please forward
the basis of the proposal noting the Acts explicit time frame
versus any other general issues”. It then goes on to give notice
of intention “to move to add Cordalier Pty Ltd as the Respondent. Please refer to our letter dated 18.11.97 and to the service
declarations”.
Most of this is incomprehensible but so far as the last goes,
the following is noted. It seems that this is supposed to be
construed as notice to the Commission of an intention to apply (without notice) to the cited respondent Allspray Equipment
Pty Ltd (not yet a party) to have the name “Cordalier Pty Ltd”
added, (without notice to that entity), to that of Allspray Equipment Pty Ltd as (another?) respondent on the basis of a prior
declaration of service that the claim against Allspray Equipment Pty Ltd had been served on Cordalier Pty Ltd.
The hearing proceeded as listed. So far as the questions raised
are concerned, Mr Clohessy’s submissions on the matter of
service and the state of the application as filed were not to the
point. Basically, he submitted that the Commission should
proceed on what he said; add a name to the claim and send
notices to an individual at the individual’s residence so the
individual would understand her “liabilities” and so on. He
was asked expressly during the hearing to address the issue of
service and the Form 1 but did not; or if he did, it was so
inadequate as to make no impression.
So far as the earlier claim is concerned, there was no explanation forthcoming as to the failure in the duty to inform.
Mr Clohessy submitted the application in Matter No. 562 of
1997 was withdrawn because the applicant was confused because he was not represented at the time and, in any event
according to Mr Clohessy, the law is that only an order (or
“judgement” as he called it) in Matter No. 562 of 1997 could
have the effect of an estoppel. Mr Clohessy was referred to
section 26 of the Act in relation to the merit of his proposition
that an application claiming exactly the same as an earlier application which was withdrawn should be able to proceed, but
he did not have much to say on that.
So far as the earlier claim is concerned and its effect I make
no finding. This should not be construed as an acceptance,
somehow, of Mr Clohessy’s submissions as to law and/or merit
if there was any. It is a consideration which includes the fact
that the claim sought to be brought is for contractual benefits.
There is no temporal statutory bar applying for such applications arising here and in effect there has been no respondent
party to this claim established for the purposes of the Act. And
in the light of the conclusion on the other issue it is not necessary to take the matter further.
This decision to refrain from any finding is not to be construed as meaning the previous application is not a bar to any
subsequent application claiming the contractual benefits;
merely that such a question, should it arise, has not been decided in this case.
The fact remains the claim as filed and variously served is
so flawed as to prevent it proceeding. No remedy has been
effected or, it appears in all the incoherence demonstrated since
that concern was raised, is not effectively contemplated. The
matter should be struck out on that basis.
An order to that effect now issues.
Appearances: Mr R Clohessy on behalf of the applicant.
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INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.

Carmine Firriolo
and
Allspray Equipment Pty Ltd.
No. 1823 of 1997.
5 December 1997.
Order.
HAVING heard Mr R Clohessy on behalf of the applicant,
now therefore, I the undersigned, pursuant to the powers conferred under the Industrial Relations Act, 1979 and specifically
section 27(1)(a)(iv) do hereby order —
THAT this application be dismissed for want of reasonable diligence in compliance with the Industrial
Relations Act, 1979 and the relevant regulations.
(Sgd.) S.A. CAWLEY,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Alan Spencer Furey
and
Geoff Moran.
No. 1124 of 1997.
12 December 1997.
Reasons for Decision.
COMMISSIONER SA CAWLEY: By this claim Alan Spencer
Furey (“the applicant”) says he is due contractual benefits under
a contract of service with Geoff Moran (“the respondent”).
The sum claimed is $1,000.00.
The claim was the subject of conciliation proceedings before
the Commission differently constituted. There was no
resolution and the matter was re-allocated for hearing and
determination. A letter setting out the issues for determination
as understood by the Commissioner involved in the conciliation
proceedings accompanied the re-allocation along with a record
of that being forwarded to the respective parties. Shortly after,
the respondent informed the Commission that its position was
that there was no contract of service between the parties and
therefore no jurisdiction for the Commission to deal with the
claim. In the alternative, the respondent’s position remained
that the claim that contractual benefits were due was denied.
Section 29(1)(b)(ii) of the (WA) Industrial Relations Act,
1979 confers the right on an individual employee claiming
that he has not been allowed by his employer a benefit, not
being a benefit under an award or order, to which he is entitled
under his contract of service to make application to the
Commission to have that claim determined. It follows that a
contract of service must have existed to give rise to jurisdiction
for the Commission. That is the primary issue here.
The tests to apply in determining whether a particular
contractual relationship is a contract of service or a contract
for services are well established. The most important of these
involve what might be generally called “the control test”, which
includes ascertaining the degree of control which is exercised
over the work and by whom, and other factors such as whether
the work done was integral to the functioning of the particular
organisation or merely incidental to it. The tests to be applied
were canvassed by the High Court of Australia in Stevens v
Brodribb Sawmilling Company Pty Ltd (1986) 160 CLR 16.
And the Full Bench of the Commission has canvassed the
matter of relevant indicia to apply on a number of occasions
[see the Western Australian Builders’ Labourers’ Federation
Union of Workers, Western Australian Branch v P.B. and K.A.
Brajkovich Pty Ltd (1990) 71 WAIG 23 and the Western
Australian Builders’ Labourers, Painters and Plasterers Union
of Workers and R B Exclusive Pools Pty Ltd trading as Florida
Exclusive Pools (1997) 77 WAIG 4].
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The first task for the Commission here then is to consider all
aspects of the contractual arrangements between the applicant
and the respondent so as to make a finding on the balance of
probabilities as to whether the contract was one of service and
not for services. In the event of a finding that the contractual
relationship was not that of employee—employer then the
claim must fail for want of jurisdiction.
The applicant gave evidence on his own behalf. Other
witnesses appeared on summons taken out by the applicant.
These were Mr Gary Young, Mr Michael McGrory and Mr
Dennis Haselhurst (who appeared by warrant for the respondent
in this matter). Mr Moran gave evidence on behalf of the
respondent and a further witness, Ms Teresa Harding who is
an office administrator, gave evidence on summons issued by
the Registrar of the Western Australian Industrial Relations
Commission as a result of a direction by the Commission.
Moran is in the business of building demolition. Furey
worked on various demolition sites associated with Moran in
the period August 1996—11 December 1996. The work was
not continuous. Moran says that the work carried out by Furey
was the result of a contract with Corndale Pty Ltd for services,
with Furey being the principal of that company.
The work involved largely was supervision of the demolition
and, it appears, the securing of salvageable materials in the
process as well as some organisation such as obtaining the
services of labourers for Moran. Furey had the use of a vehicle
provided by Moran. The equipment on site largely was supplied
by Moran. Furey was paid an hourly rate for time actually
worked. There were no fixed hours of work and no set start or
finish times. No paid leave of absence provisions applied. There
is evidence is that Moran had worker’s compensation cover in
the event that contractors on site did not have their own
insurance cover and had none specific to Furey. There is
evidence that payments in relation to work carried out by Furey
were made by Moran to Corndale Pty Ltd as a result of invoices
raised in the name of that company. There is evidence of
payment by cheques made out to Corndale Pty Ltd as well as
cash payments. There is no evidence of any taxation deductions
from these payments. A copy of a prescribed payments system
declaration in the name of Corndale Pty Ltd is in evidence as
is a copy of a summary of payments made by Moran to
Corndale Pty Ltd for the period ending 30 June 1997 for the
purposes of the prescribed payments system of the Australian
Taxation Office. And there is evidence that Furey was able to
enter into other work arrangements.
All of this strongly suggests that the work carried out by
Furey for Moran did not involve an employee-employer
relationship but was as a result of an arrangement involving
the provision of services.
But Furey says that there was a change to an employeremployee relationship within the relevant period and that the
sum claimed ($1000.00) is the balance of a due nett benefit
($1456.00) arising as a result of subsequent work. Moran denies
there was any such change.
Moran says the sum of $1456 arose as a consequence of
Furey refusing to return the vehicle loaned by him to Furey,
along with equipment belonging to Moran unless Furey’s
demand for payment of that sum to him was met. Moran says
that he despatched Haselhurst to get the vehicle and equipment
back and authorised him to pay the sum demanded. Moran
says that after $456 in cash was paid to Furey and a cheque for
$1000 (which Moran says was made out to Corndale Pty Ltd),
was handed over the vehicle was obtained by Haselhurst.
However, according to Moran, some of the equipment was
missing so the cheque which had been given to Furey was
stopped. A copy of a letter dated 11 December 1996 from Furey
to Moran was produced in support of this contention as to a
demand.
Furey’s version is quite different. He says he fell out with
Moran on or about 11 December 1996. He says he worked 36
hours in the week ending 4 December 1996 and 56 hours in
the week ending 11 December 1996 and was owed $1456 nett
at the time of the falling out. He says he was paid $456 in cash
but a cheque for the remaining $1000 was stopped before he
was able to cash it. According to Furey the relationship had
changed earlier to that of employee-employer as a result of his
concerns as to irregular payments by Moran. He says that he
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ceased raising invoices for payments to Corndale Pty Ltd some
time before the connection with Moran was severed.
In support of his claims Furey produced a copy of a letter
from Marlin Contracting for Moran to the Registrar of the
Building Registration Board dated 28 November 1996 in which
there is a statement of preparedness to employ Furey and copies
of documents in relation to Lynch Interiors and himself. But
even if these could be said to apply to the respondent as cited
which on the face of them can not, their contents do not disclose
any employee-employer relationship. Indeed it might be said
that they are more consistent with a principal-contractor
employment relationship. Furey also produced a document
dated 13 December 1996 with various annotations on it. This,
he said, demonstrated that the contractual arrangement was in
fact that of employee-employer because of the reference therein
to the deduction of taxation from a gross figure of $1820.00.
First the document of 11 December 1996 from Furey to
Moran. It refers to the setting of new ground rules for further
employment and goes on to set out a number of conditions.
While it is noted that some of the language used in the document
could be said to be more consistent with an employer-employee
relationship, some (such as the references to “my services”
and job by job lump sum payments) is not. More significantly
though the document clearly is intended to apply to any
prospective employment (whether of service or for services).
As such it throws no light on what existed prior to that.
And so far as the document of 13 December 1996 addressed
to Moran from Furey is concerned, it appears that this was
actually faxed to Haselhurst and the annotations on it as well
as its contents read in the context of the 11 December 1996
document suggest that its purpose was to secure the claimed
monies prior to Moran or his agent repossessing the vehicle.
In all and including in the light of Harding’s evidence of prior
payments to Corndale Pty Ltd, the reference to a gross figure
should not be taken too far.
The evidence is that the employment relationship between
Furey and Moran initially and subsequently involved that of
contract for services and not that of an employee-employer
relationship between them. The applicant’s contention that at
some time prior to 11 December 1996 this changed is not made
out. Not being satisfied that an employer-employee relationship
existed it follows that the claim must be dismissed for want of
jurisdiction.
In case it needs to be said, this conclusion and the order
which must now issue, is limited to the question of jurisdiction
and does not go to any question of merit in the claim. Such a
consideration is precluded by the decision as to jurisdiction.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Alan Spencer Furey
and
Geoff Moran.
No. 1124 of 1997.
12 December 1997.
Order.
HAVING heard the applicant on his own behalf and Mr D
Haselhurst and with him Mr G Moran on behalf of the
respondent, now therefore, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —
THAT this application shall be and is hereby dismissed
for want of jurisdiction.
(Sgd.) S. A. CAWLEY,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Christopher Ian Gasson
and
Rafael Arias t/a Locos Spanish Tapas Bar Restaurant.
No. 665 of 1997.
16 December 1997.
Reasons for Decision.
COMMISSIONER A.R. BEECH: Mr Gasson claims that he
was unfairly dismissed by the respondent on the 11th March
1997. Although he also lodged a claim for denied contractual
benefits, this claim was not pursued in the Commission.
Mr Gasson was employed as a Head Chef in the restaurant.
He commenced employment on the 23rd October 1996. He
was employed for a little under five months.
The respondent denies that he dismissed Mr Gasson. He
states that Mr Gasson resigned. It is necessary for the Commission to decide first whether Mr Gasson was dismissed or
not. If Mr Gasson was not dismissed then he is not able to
bring this claim in the Commission.
The evidence before the Commission of both Mr Gasson
and the proprietor, Mr Arias, shows a deep and abiding bitterness each for the other. It will serve no useful purpose to repeat
in detail the various accusations of incompetence and bad faith
each has levelled towards the other. I will do so only where it
is necessary to explain the conclusions I have reached in this
matter.
Whether Mr Gasson resigned or whether he was dismissed
is a question of fact to be determined from the evidence.
Mr Gasson’s evidence is that he went to work on the 11th
March when he was called into the office by Mr Arias. Mr
Arias said “I don’t need your services any more. You are fired”
(transcript p.52). Mr Arias said that the reason was that he did
not like Mr Gasson’s attitude, he did not like the way Mr
Gasson talked to him, his wife and the staff. He did not like
Mr Gasson’s arrogant attitude and he did not like him telling
Mr Arias how to run his business. He believed Mr Gasson was
stealing from the restaurant. His evidence is that Mr Arias
refused to pay him his holiday pay or pay in lieu of notice
because of the stealing and asked him to leave straight away.
He was permitted to call his girlfriend to arrange her to come
and collect him. Mr Gasson’s evidence is that he told his girlfriend on the telephone that he had just been sacked. This
evidence was corroborated by his girlfriend when she gave
evidence.
Mr Arias’ evidence is different. He is adamant that he did
not dismiss Mr Gasson. He states that he was in no position to
be without a cook. Mr Arias is only a part-time restaurant proprietor. For three weeks out of every six weeks Mr Arias is
away at another job and he was to go away for another three
weeks. His evidence is that, on that particular day, he had two
Spanish gentlemen in the restaurant kitchen who were learning. Mr Arias is adamant that these two Spanish gentlemen
were not employees. Rather, they were there to learn from Mr
Gasson and for Mr Gasson to learn from them. Mr Arias noticed some aggression between Mr Gasson and the two Spanish
gentlemen and it ended up with both Mr Arias and Mr Gasson
being in the office. Whether they went to the office at the instance of Mr Arias or Mr Gasson, he is not sure (transcript
p.106). The conversation centred around why there were extra
people in the kitchen and the situation escalated. Mr Arias
informed Mr Gasson that it was his, Mr Arias’, restaurant, he
paid all the bills, Mr Gasson was paid to cook in the kitchen
and even though there were two people in the restaurant, Mr
Gasson was still getting paid his full wage and sitting in the
office reading magazines when there were no customers. He
states that Mr Gasson became irate and said words to the effect that, if Mr Arias was not going to let Mr Gasson work or
run the kitchen, “you can shove the restaurant” or words to
that effect and he made it clear that he was leaving. Mr Arias
suggested to him to calm down and to think about it. Mr Arias
then mentioned to him about the “stealing” and Mr Gasson
did not take that very well. Mr Arias then asked him to leave
because he did not trust him in his current state to be in the
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restaurant. It appears from Mr Arias’ evidence that this last
comment was made once he was of the view that Mr Gasson
had indicated that he was going to leave the restaurant anyway. Mr Gasson picked up the phone to ring his girlfriend to
come and pick him up. Mr Arias was concerned to have Mr
Gasson out of the restaurant. When they were both outside the
restaurant Mr Arias states that Mr Gasson threatened him and
the restaurant.
It is necessary to reconcile the differences between the different evidence of Mr Gasson and Mr Arias on this particular
issue. I note that if anyone overheard the conversation which
took place in the office they were not called to give evidence.
There is, therefore, nothing to corroborate the evidence of either one or the other. However, there is evidence to corroborate
Mr Gasson’s evidence that, immediately after the discussion,
he informed his girlfriend that he had been dismissed. The
corroboration of that comment is the only corroboration of
any of the evidence. Although there were differences between
Mr Gasson and his employer there is no evidence before the
Commission that Mr Gasson was considering leaving his employment. It was, apparently, considered to be a well paying
job. I note Mr Arias had made it plain that he believed Mr
Gasson had been taking food and, perhaps, other stock, home
for his personal use. This is the “stealing” that Mr Arias referred to. I note that Mr Arias is uncertain in his recollection at
what point in the conversation on the 11th March he introduced the accusation of stealing. It may well have occurred
prior to Mr Gasson indicating an intention to leave. To accuse
an employee of stealing is a serious matter. There needs to be
a mutual trust and confidence as between an employer and an
employee. If the one does not have the confidence in the other
then it is difficult, if not impossible, for the employment relationship to continue. As Mr Arias evidently believed Mr Gasson
to be guilty of stealing from him, then it is open to conclude
that, from the point of view of Mr Arias, the employment relationship was at an end. Mr Arias participated in the discussion
in that state of mind. When this part of the evidence is considered as a whole I am inclined to the view that the termination
of employment occurred as a result of Mr Arias’ actions that
morning, particularly the allegation of stealing. I conclude that
Mr Gasson was, indeed, dismissed.
The next issue for the Commission to determine is whether
the dismissal was harsh, oppressive or unfair. In this regard it
is necessary to consider some of the evidence. I have already
referred to the allegation of stealing. Some considerable time
was spent during the course of the hearing over this issue. Mr
Arias is quite adamant that, from his point of view, there is no
uncertainty regarding the policy applicable to staff who want
to take foodstuffs home. Staff were told that anything that they
wished to take from the restaurant, and that could involve a
napkin to a side of beef, required permission from the owners.
The value of it was irrelevant (transcript p.104). To some extent, this evidence is corroborated by Mr Gasson. Mr Gasson
states that he gained permission to take anything that he took.
Mr Gasson admits that he was told that he should not take
things without Mr Arias’ permission. Indeed, in Mr Gasson’s
opinion, this was so Mr Arias could see what was left over and
take first choice. He states that he took no food other than
scraps. There were a couple of occasions he took portions of
bread without asking.
However, notwithstanding the policy, there was an incident
which occurred approximately two weeks prior to the dismissal.
Some cooked meat had “gone missing”. It was “a small amount
of meat” according to Mr Gasson and the apprentice had requested to take it (transcript p.38). Mr Gasson gave permission
for the apprentice to take it and Mr Gasson did not think that
Mr Arias would notice it. Mr Arias did notice it and, when he
queried Mr Gasson about it, Mr Gasson stated that it had been
eaten. Mr Gasson admits that this was a lie. Mr Gasson admits
that Mr Arias was “very, very, very suspicious” about it and
mentioned something through the kitchen like “I’ll catch you”
(ibid.). The incident does not reflect well on Mr Gasson. As he
admitted, it does not demonstrate professional integrity. Although, in some circumstances, the taking of leftover food may
not, for that reason alone, warrant termination, the circumstances of this matter and the emphasis placed upon the issue
of what happened to leftover food makes this issue of significance. It goes to the question of trust between employee and
employer and in this regard Mr Gasson contributed to that
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lack of trust. It provides some justification for Mr Arias’ later
accusation of stealing.
It is also apparent from Mr Gasson’s own evidence that he
was a difficult employee. Mr Gasson’s own description of himself is that he is arrogant. He apparently believes that it is a
characteristic of chefs. I have no way of knowing of whether
it is a characteristic of chefs or not, but if it is, it is an undesirable characteristic in a chef who is an employee. Arrogance in
an employee can have serious consequences for the employer/
employee relationship. Whilst a chef is an employee, he is
subject to the ultimate control of the employer. One manifestation of this arrogance concerns the apprentice. Although Mr
Gasson states that he was only trying to help he admits that he
was tough with the apprentice. He taught the apprentice discipline. He rejects this as being the reason why the apprentice
subsequently left the employment of the respondent although
Mr Arias states that that was what he was told by the apprentice as the reason why the apprentice was leaving.
However, from Mr Gasson’s evidence, I conclude that there
was an even more serious manifestation of arrogance in that
Mr Gasson resented the way that Mr Arias was conducting his
business. Mr Gasson regarded Mr Arias and his wife as very
unprofessional. He did not hide this, apparently, because there
is evidence that Mr Arias and his wife complained about how
Mr Gasson spoke to them. There was an occasion when Mr
Arias’ wife, who worked in the restaurant occasionally serving at tables, asked Mr Gasson, on behalf of a customer,
whether chicken breasts could be prepared in lieu of chicken
pieces. Mr Gasson’s response to her was described by Mr Arias
as insulting. Mr Gasson stated that it was not said in an insulting way “depending upon how it was taken”. He regarded it as
a very silly question because “if she had any idea of the menu
she wouldn’t have asked the question and being the owner she
should really have known what the menu had got on it” (transcript p.81). Mr Arias thought the incident so serious that he
told Mr Gasson that he was never to do it again to his wife or
to anybody else in the restaurant.
This evidence tends to support the impression I have gained
that Mr Gasson was not an easy employee to work with. Mr
Gasson’s statement that he had been “a little bit agitated in
that discussion” is hardly an appropriate defence for a professional person. As to his disagreement with how Mr Arias was
running his own restaurant, with respect to Mr Gasson that
was not his place to disagree with his employer as to how the
restaurant was to be run. Mr Gasson’s own knowledge on the
running of a restaurant appears to be limited to a small business course. He has never run a business himself.
Mr Gasson admits that he was told his job was in jeopardy if
he continued with the attitude he showed to Mrs Arias (transcript p.45). Mr Gasson apparently had spoken to waitresses
in that way as well: an arrogant manner and short tempered.
This evidence leads me inevitably to the conclusion that Mr
Gasson contributed towards the deterioration in the employment relationship between himself and his employer such that
I do not find his dismissal harsh, oppressive or unfair. His
application will therefore be dismissed.
At the conclusion of the proceedings Mr Arias sought an
order for costs against Mr Gasson. As I observed to Mr Arias
at the time, the Commission does not ordinarily award costs. I
do not regard Mr Gasson’s application as frivolous or vexatious. The fact that his application is now dismissed does not
mean that it was frivolous. I also suspect that Mr Arias’ concern goes to what he believes is the contribution made by Mr
Gasson’s conduct towards the ultimate demise of the restaurant. Mr Arias is unequivocal in saying that it was the actions
of Mr Gasson, out of vengeance, that caused the demise of the
restaurant. The Commission does not award costs for that reason. Even if I misjudge Mr Arias and that is not the primary
reason for Mr Arias seeking an order for costs then I reject his
application in any event because there is insufficient merit in
the circumstances of this case.
Appearances: Mr T.C. Crossley appeared on behalf of the
applicant.
Mr R.B. Arias appeared on behalf of himself.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Christopher Ian Gasson
and
Rafael Arias t/a Locos Spanish Tapas Bar Restaurant.
No. 665 of 1997.
16 December 1997.
Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Mr R.B. Arias on behalf of the respondent the Commission pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Geoffrey Mark Grayson
and
PT & BD Slade.
No. 1642 of 1996.
COMMISSIONER J F GREGOR.
27 November 1997.
Reasons for Decision.
(Exemptore)
ON 12 November 1996, Geoffrey Mark Grayson (the applicant) applied to the Commission for an order pursuant to
Section 29 of the Industrial Relations Act, 1979 on the grounds
that he had been harshly, oppressively or unfairly dismissed
from employment with BT & BD Slade.
This application now has a long history. On 5 March 1997,
the Commission, otherwise constituted, conducted a conference between the parties. That conference was not successful
in resolving the matter. Thereafter various events, which need
not be recited, leading to delays took place. The case has been
characterised by the applicant indicating confusion about hearing times. This led the Commission to list the matter for hearing
on 24 April 1997. That hearing date was vacated at the request
of the applicant on the grounds that he was suffering some
personal difficulties. The file shows that the applicant advised
that he had engaged counsel for the hearing and then that counsel was no longer available to take part in the matter.
The Commission sought to relist the matter for hearing on
13 May 199,7 but again, at the request of the applicant, it was
held over. The applicant was eventually informed on 5 May
1997, that the matter would not be relisted until he expressly
requested so in writing. On 18 August 1997 there was a written request from the applicant that the matter be listed for
hearing. The matter was set down for hearing on 4 September
1997, to be heard by yet another member of the Commission.
That hearing did not go ahead. Since then there have been
various attempts to get the matter listed. Ultimately the file
was allocated to my Chambers on 19 October 1997.
Contact was made with the applicant on 13 October 1997.
He was told that the matter would be listed for hearing in
Albany on either the 5th, 6th or 7th November 1997 and he
would be advised which day that would be. It was confirmed
on 21 October 1997 by way of a notice of hearing that the
matter would be heard by the Commission on 6 November
1997 in Albany.
According to the file running sheet, before that notice was
sent, my Associate contacted the applicant and checked the
address upon which he required service to be made. That address was Post Office Box 750 in Albany. The notice of hearing
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was sent to that address at the same time as it was sent to the
respondent’s counsel, Mr Flanagan at his address in South
Mandurah.
This morning the applicant has not appeared. The Commission had caused attempts to be made to contact him. The
attempts were successful. He denies that he received a notice
of hearing. However, he has told my Associate, as is reflected
in a note on the file, that he did not wish to proceed with the
matter. He was advised of the repercussions of not proceeding
and that respondent had foreshadowed an application for costs.
Both the respondent and the Commission has been put to
considerable expense by this applicant over a long period of
time since this application was filed. The application has not
been pursued with the vigour that is necessary, or one would
think would occur, in a situation where there is a claim of
unfair dismissal. On the contrary, this applicant has done little
to assist in the resolution of the application and one can only
be drawn to the conclusion that he did not either realise the
implications of commencing this type of litigation, or that he
is not concerned about the result.
This is a circumstance when the discretion contained in Section 27(c) of the Act to award costs should be exercised. The
applicant has been negligent in his duty to pursue the application to such an extent that I find that the litigation is vexatious.
I will award costs. Leave will be given for counsel for the
respondent to submit a schedule of costs. Counsel is aware
that such a schedule for costs cannot include his fee as is set
out in the Act. When the schedule is received, I will make a
decision about the final sum to be awarded. There is an indicative amount already before the Commission in the vicinity of
$140 for various items. The respondent should prepare an itemised schedule for consideration by the Commission. An Order
dismissing the application for want of prosecution and awarding costs, to be determined will issue.
On 19 November 1997, Counsel for the respondent filed a
schedule of costs. The schedule has been identified as Exhibit
A and has been placed on the file. Costs have been claimed for
expenditure for travel, accommodation and fees for proceedings in Perth on 5 March 1997 and in Albany on 6 November
1997. The amounts claimed are reasonable and the minutes of
order which will now issue will provide that the applicant pay
the respondent the sum of $812.72 within 14 days of the date
of the final order.
Appearances: No appearance on behalf of the applicant.
Mr J Flanagan appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Geoffrey Mark Grayson
and
PT & BD Slade.
No. 1642 of 1996.
COMMISSIONER J F GREGOR.
9 December 1997.
Order.
HAVING heard Mr J F Flanagan on behalf of the respondent
and there being no appearance by or on behalf of the applicant, the Commission pursuant to the powers vested in it under
the Industrial Relations Act, 1979 hereby orders—
1. THAT the applicant pay to the respondent the sum
of $812.72 within 14 days of the date of this order.
2. THAT the application be dismissed for want of prosecution.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Derek William Harper
and
Wingstar Holdings Pty Ltd
No. 1359 of 1997.
COMMISSIONER P E SCOTT.
17 December 1997.
Reasons for Decision.
(Given extemporaneously at the conclusion of the proceedings, taken from transcript as edited by the Commission)
THE COMMISSIONER: The Applicant, Derek Harper, has
filed an application pursuant to s.29(1)(b)(i) of the Industrial
Relations Act 1997, alleging non payment of contractual benefits being salary and pay in lieu of notice. He alleges that he
was employed by Wingstar Holdings Pty Ltd commencing
employment on 15 May 1997 and terminating on 24 July 1997.
I have heard evidence from the Applicant and in the absence
of any evidence to the contrary, and having observed the Applicant, I have no reason to disbelieve his evidence. I accept
that he was employed following discussions with a representative of the Respondent, Frank Johnson, that he was offered
employment in the terms set out in Exhibit 1, the letter dated
13 May 1997, being an offer of employment as Sales and
Marketing Manager. That offer contained, amongst other
things, a probationary period of 3 months but with the ability
of the employer to terminate the employment by providing 1
day’s notice. The letter also offers a total salary package of
$70,000 per annum including superannuation guarantee levy.
The salary was to be paid by cheque monthly in arrears and
was inclusive of all remuneration. The letter was signed by
Frank P. Johnson, Managing Director of Wingstar Holdings
Pty Ltd. The letter contains, at the bottom, provision for the
Applicant to sign indicating his acceptance of that letter, and
he has signed under the sentence, “I accept the above offer of
employment”.
The Applicant has given evidence that he received his first
payment on 15 June 1997 but that he received no pay for the
next month nor for the week between the end of that month
and the date of termination on 24 July 1997. In accordance
with his contract of employment, he is entitled to that payment and an order for such payment shall issue. That payment
is to be calculated on the basis of one-twelfth of the $70,000
per annum salary as a gross figure per calendar month or portion thereof. In addition, the Applicant was entitled to 1 day’s
pay in lieu of notice and he has calculated that amount in his
claim as being $121.05, but that figure will need to be checked
as the figure contained in the application is net after tax. An
order shall issue for the payment of a day’s pay also.
APPEARANCES: Mr D W Harper appeared on his own
behalf.
There was no appearance on behalf of the Respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Derek Harper
and
Wingstar Holdings Pty Ltd.
No. 1359 of 1997.
COMMISSIONER P E SCOTT.
29 December 1997.
Order.
HAVING heard Mr D Harper on his own behalf and there
being no appearance on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
(1) THAT the Respondent pay to the Applicant the gross
amount of $7367.13 being for unpaid salary from 16
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June 1997 to 24 July 1997 and one day’s pay in lieu
of notice; and
(2) THAT the amount set out in paragraph (1) be paid to
the Applicant no later than 14 days from the date of
this Order.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Barry George Hollitt
and
Corrotech Engineering Pty Ltd.
No. 2071 of 1997.
COMMISSIONER J F GREGOR.
23 December 1997.
Order.
WHEREAS on the 10 November 1997 Barry George Hollitt
applied to the Commission for an Order pursuant to Section
29 of the Industrial Relations Act, 1979; and
WHEREAS on the 18 December 1997 the Commission
conducted a conference between the parties pursuant to Section
32 of the Industrial Relations Act, 1979; and
WHEREAS at the conference agreement was reached to
settle the matter by the respondent paying the to the applicant
the sum of $1,500 in full and final settlement of the claim; and
WHEREAS it was agreed between the parties that the
arrangement reached between them would become the subject
of a Deed of Settlement and Release to be executed within 30
days of 18 December 1997; and
WHEREAS it was also agreed that the matter would be
concluded by an Order for dismissal when the applicant had
received payment and had signed the Deed of Settlement and
Release; and
WHEREAS the Commission agreed to issue Orders in the
terms sought by the parties;
NOW THEREFORE pursuant to the powers vested in it
under the Industrial Relations Act 1979, the Commission
hereby orders, by consent—
1. THAT the respondent shall pay to the applicant the
sum of $1,500 in full and final settlement of the claim.
2. THAT within 30 days the parties will execute a Deed
of Settlement and Release.
3. THAT when the applicant has received the sum of
$,1500 and has signed the Deed of Settlement and
Release the application will be dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Shane Ishmael
and
Modular Masonry.
No. 1677 of 1997.
COMMISSIONER P.E. SCOTT.
5 December 1997.
Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and
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WHEREAS by letter dated the 27th day of October 1997,
the Commission advised the parties that a conference would
be convened for the purpose of conciliation on the 4th day of
November 1997 at 4.15pm; and
WHEREAS on the 3rd day of November 1997 the Applicant requested that the conference be cancelled and that he
would contact the Commission to arrange a further conference at a later date; and
WHEREAS by the 25th day of November 1997 the Applicant had not contacted the Commission and so by letter dated
the 25th day of November 1997 the Commission advised the
Applicant that he was to contact the Commission by no later
that 4.00pm on the 2nd day of December 1997 to arrange a
conference in respect of the application and that if he failed to
contact the Commission by that date an order would issue dismissing the application; and
WHEREAS by 4.00pm on the 2nd day of December 1997,
the Applicant had not contacted the Commission;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gregory John Patrick Johannes
and
Sedco Forex International Drilling Inc
No. 1519 of 1997.
12 December 1997.
Reasons for Decision.
COMMISSIONER A.R. BEECH: Mr Johannes claims the
following are benefits under his contract of employment which
have not been paid by the respondent—
1. airfares between Perth/Adelaide, Adelaide/Perth;
2. relocation expenses for his furniture and possessions
by truck Perth/Adelaide, Adelaide/Perth;
3. payment for days worked for which he has not been
paid;
4. outstanding annual leave entitlements.
The respondent denies the claim. Certain other matters relating to accommodation and meal expenses were conceded
by the respondent and have been settled privately between the
parties (transcript pp 98-102).
The respondent is an Adelaide based oil rig operating company. In broad terms it is sufficient to say that Mr Johannes
responded to an advertisement in a Perth newspaper for oilfield personnel. He spoke to the Perth offices of Skilled
Engineering who were acting on behalf of the respondent for
the purposes of recruitment. As a result of his interview with
Skilled Engineering, the checking of his qualifications by the
respondent in Perth and a further interview with Skilled Engineering, Mr Johannes was offered a position in Adelaide.
Mr Johannes was informed by the respondent of the time he
would be expected in Adelaide. Mr Johannes then proceeded
to Adelaide and arrived there on the 26th January 1997. On
the 28th January 1997 he signed a written contract of employment with the respondent. It is called a “Local Staff
Employment Agreement” (exhibit 1). His employment ended
on the 24th March 1997.
Mr Johannes has to do two things in relation to each of his
four claims. The first is to show that he is entitled to it under
his contract of employment. If he is entitled to it, his second
task is to show that he has not been paid it. It is convenient to
deal with the first two claims together.
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1. Airfares between Perth/Adelaide, Adelaide/Perth.
2. Relocation expenses for his furniture and possessions by
truck Perth/Adelaide, Adelaide/Perth.
The first, and important, difficulty that Mr Johannes faces
in this claim is that the written contract of employment does
not contain any provision regarding air fares or relocation expenses. Furthermore, it specifically refers to the “point of hire”
as Adelaide and not Perth. If his point of hire is Adelaide, then
airfares and relocation do not arise. The written contract of
employment also contains the following words in clause 16—
“The Employee certifies to the Company that he has
read the foregoing Employment Agreement and that he
fully understands its terms and conditions and further
certifies that the foregoing terms and conditions constitute his entire agreement with the Company, and that no
promises, inducements, or understandings have been made
other than those stated above; and it is specifically agreed
by the parties hereto that this Employment Agreement
shall be subject to modification only by written instrument signed both on behalf of the Company and by the
Employee.”
Once an employer and an employee have reduced their agreement to writing, as in this case, it is very difficult to go behind
what is in the document and say that there are other entitlements which were agreed but which were not in the document.
That is all the more so when the document itself specifically
states that it is the entire agreement. Mr Johannes did not become an employee until he signed exhibit 1 in Adelaide. Mr
Johannes stated that, having found his way to Adelaide and
being in need of a job, he had little choice other than to sign
the contract. He stated that he was aware that the document
referred to Adelaide as the point of hire and “this might cause
problems later on”. If the evidence is that Mr Johannes was
indeed induced by the respondent, or its representatives, to
travel to Adelaide on the understanding that the respondent
would pay his airfares and his relocation expenses I would be
prepared to go behind the contract notwithstanding clause 16.
However, the evidence does not lead me to that conclusion.
Mr Johannes claims that Skilled Engineering told him that
these expenses would be paid. I have read his evidence regarding the undertakings said to have been given by Skilled
Engineering on the respondent’s behalf. It is difficult to find a
clear undertaking given by Skilled Engineering to Mr Johannes.
At p.12 of the transcript Mr Johannes states—
“I accepted [the job] after being notified by the individual on the phone to make sure I did the relocation and
... and such with the said company ... or to ensure that I
did receive such on arrival in Adelaide. I had not signed a
contract at this stage of employment.”
In relation to the air fare, Mr Johannes stated that “it was a
person by the name of Derek Rouse from Skilled Engineering
who said that, on arriving and taking up employment with the
said respondent to ensure I received a transfer, which is the
relocation, to Adelaide” (transcript p.31). Mr Johannes subsequently stated that, since returning to Perth he had spoken to
Mr Rouse and Mr Rouse said to him that that was not the case
and he would only have been entitled to it if the company “had
difficulty in finding an individual” (transcript p.35). Skilled
Engineering was not a party to these proceedings. Mr Johannes
did not seek to call anybody from Skilled Engineering in Perth
to give evidence of any undertaking given to him.
The respondent denies any undertaking was given to him.
The statutory declaration of Mr Deepak from the respondent’s
Adelaide operations (exhibit A) states that Mr Johannes was
informed in Adelaide that Mr Johannes would be responsible
for his own travel and relocation expenses. The Commission
understands from the submissions of the respondent that in no
case has the respondent paid air fares or relocation expenses
for an employee travelling from interstate.
Furthermore, there is no suggestion that when Mr Johannes
signed exhibit 1, he raised with the company any issue regarding his air fares or relocation expenses. His claim that he was
entitled to reimbursement of these expenses would be stronger
if he had drawn to the respondent’s attention that they had
been agreed and yet were not contained in the document. The
fact that he did not do so does count against his argument.
Although he was employed for approximately 2 months he
does not appear to have raised these two claims with the
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respondent until his termination. I am inclined to think that if
these claims were indeed an entitlement then he would have
raised them with the respondent at some stage during the course
of his employment.
I am unable to find in Mr Johannes’ favour. He has not been
able to show that it was a term of his contract that he would be
reimbursed his air fare and relocation expenses. Given the
written contract of employment and also the fact that Mr
Johannes signed the contract and worked for the company for
approximately two months without raising this issue I am of
the view that he has not been able to prove this part of his
claim. Accordingly it will be dismissed.
3. Payment for days worked for which he has not been paid.
Mr Johannes claims that he was not paid for six days which
he worked during the period of his employment. As I understand his claim it refers to an additional six days he was asked
to do that were in excess of the roster that he worked. He
stated that he worked in the yard trying as best as he could to
store, sort out, service and maintain the equipment in the yard.
His evidence, in exhibit 2, is that between January 28th and
February 16th he worked every day. Then, between February
20th and March 5th he worked every day. He appears to have
based his claim upon his total pay compared with the hours he
says he worked over the entire period of his employment.
At pp.21-22 of the transcript Mr Johannes puts his claim in
the context of the roster of two weeks on/two weeks off. To
the extent that Mr Johannes’ claim for wages owing to him is
based upon that provision of his contract of employment which
provides for a roster of two weeks on/two weeks off, his claim
must fail. Clause 4 Work Schedule of exhibit 1 states—
“Employees will work an equal time schedule of two
weeks on/two weeks off once the rig arrives on location
and commences work.”
It is agreed that the rig did not arrive on location and commence work during the period of Mr Johannes’ employment.
His contract of employment is silent as to the work schedule
to be worked when the rig is not on location and commencing
work. In my view, this is an area where the contract of employment offered to Mr Johannes is deficient. The evidence
before me of the work schedule in that circumstance is in the
Statutory Declaration of the rig Manager (exhibit A) which is
that the work schedule would be two on/one off whilst employed in the yard in Adelaide. I am unable to find in the
material Mr Johannes has placed before me any indication that
Mr Johannes has not been paid in accordance with that work
schedule. To the extent that Mr Johannes based his claim on
the two weeks on/two weeks off roster, he was in error.
His claim is also opposed by the document supplied by the
company in response to the claim. This document (exhibit F)
is an extract of the respondent’s records. It shows a period
when Mr Johannes was not working. In the absence of clear
evidence from Mr Johannes supporting his recollection of the
days he worked I find exhibit F does counter his claim. It is
nine months since these events occurred. Mr Johannes’ claim
was not lodged until five months after his employment had
ended. This is a long period of time to trust one’s memory. He
does not appear to have any records himself, such as a personal diary, to counter exhibit F. On balance the most that can
be said for this claim is that it is as likely as it is not. Therefore
the claim has not been proven. It, too, will be dismissed.
4. Outstanding annual leave entitlements.
Mr Johannes claims that he is owed “accrued annual leave
pay”. Mr Johannes is able to prove his entitlement to this claim.
Exhibit 1 prescribes a period of annual leave under the heading of “deferred benefits”. It states—
“Vacation
Employee will be entitled to 4 weeks (28 days) annual
vacation, paid at base rate.”
That is a provision which is self-evidently in need of expansion. It does not state when the entitlement is earned. It does
not say when the entitlement is available to be taken. It does
not state whether or not the employee has any entitlement prorata if the employee terminates with less than one year’s service.
However, Mr Gifford very properly conceded that the pay slips
provided to Mr Johannes do indicate that annual leave is earned
on a pro-rata basis and is payable on a pro-rata basis. Exhibit
1 should state that. I find that there is an entitlement to
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pro-rata annual leave with less than one year’s service in Mr
Johannes’ contract of employment.
Mr Johannes was employed from the 26th January to the
24th March 1997. That is a total of 58 days. Fifty eight days,
as a proportion of 365 days of the 28 day entitlement, would
give Mr Johannes an entitlement to be paid for 4.06 days as
pro-rata annual leave.
Mr Johannes was also able to show that he had not been
paid this entitlement. Exhibit E, which is the final payroll advice slip for Mr Johannes shows 26.63 hours’ paid by way of
holiday pay. A day is 12 hours. That is slightly more than two
days’ pro rata annual leave. At the commencement of the second day of the hearing of this matter Mr Gifford conceded that
a further two days’ annual leave payment will be made. That
seems quite proper and no order from the Commission is necessary given the payment made. Mr Johannes will then have
been paid all of his pro-rata annual leave entitlement. Although
Mr Johannes’ claim is for a greater amount, with respect to Mr
Johannes, and having reviewed the basis of the calculation of
his claim as he explained it to me, I believe that Mr Johannes
misunderstood the manner in which annual leave is calculated
on a pro-rata basis. The amount he has claimed has not been
made out.
For the above reasons Mr Johannes’ claim will be dismissed.
Appearances: Mr G.J.P. Johannes appeared on his own behalf as the applicant.
Mr R. Gifford appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gregory John Patrick Johannes
and
Sedco Forex International Drilling Inc.
No. 1519 of 1997.
12 December 1997.
Order.
HAVING heard Mr G.J.P. Johannes on his own behalf as the
applicant and Mr R. Gifford on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Gail Joy Jones
and
Lakeway Enterprises Pty Ltd t/a Foodland, Narembeen.
No. 752 of 1997.
23 December 1997.
Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act;
AND WHEREAS a conference between the parties was
convened on 3 December 1997;
AND WHEREAS an agreement was reached at the
conference in full and final settlement of this application that
Lakeway Enterprises Pty Ltd pay to Gail Joy Jones $1636.00
according to a timetable agreed between the parties;
AND WHEREAS both parties agreed that an order could
issue in the terms of that agreement;
AND WHEREAS the Commission has been informed that
no payment has been made by the respondent in accordance
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with that agreement and the Commission considers it
appropriate to issue an order reflecting the terms of the
parties’agreement as it should have been observed as at the
date of this order;
AND HAVING HEARD Ms. G. Jones on behalf of herself
as the applicant and Mr D. Spencer on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—
THAT Lakeway Enterprises Pty Ltd forthwith pay to
Gail Joy Jones the sum of $1636.00 as set out below in
full and final settlement of this application—
1. $1227.00 immediately;
2. $409.00 on 26 December 1997.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Shaune Kelly
and
Midex Pty Ltd t/a Midland Exhaust.
No. 1235 of 1997.
COMMISSIONER A.R. BEECH.
22 December 1997.
Reasons for Decision.
COMMISSIONER A.R. BEECH: The applicant in this matter
was employed by the respondent at its Balcatta operation. He
was employed in approximately July 1996 in the position of
an Exhaust Fitter. After six months he became the Manager of
the store. In this role he still worked fitting exhausts on motor
vehicles but also was responsible for the administration of the
shop and the receival of cash and control of stock. He was not
responsible for ordering, and he did not have the right to hire
or fire. There was one other person who worked in the shop,
and that person was Mr Triantafillou. The applicant was
dismissed on the 30th June 1997 by Mr Moore, the General
Manager of the respondent.
The applicant’s version of the events which happened on
that day are as follows. His evidence is that, early on the
Monday morning, Mr Moore rang and asked him how he was
feeling. The applicant took this as a reference to the decision
which had been made the previous Friday to transfer him to
the Midland store, a move which the applicant felt was
something of a demotion. The applicant replied that he was
fine and that he would be going along with the transfer. At
approximately 2.00pm that afternoon Mr Moore came to the
Balcatta shop and handed the applicant a letter in an envelope
which confirmed the transfer. This letter is exhibit 1. The
applicant then said to Mr Moore that he thought Mr Moore
had expected the applicant to quit. The applicant says that Mr
Moore replied that he would just have to make it difficult for
the applicant in order to make him quit. He says that Mr Moore
said that he (the applicant) should have known that there would
be a transfer. The applicant’s reply included saying to Mr
Moore: “F... off I’m busy”. Mr Moore then called Mr
Triantafillou to come over. Mr Moore asked the applicant to
repeat his comment, which the applicant did. Mr Moore then
said: “You are sacked”.
The applicant admits that he did use the language described
above. He is firm in his evidence, however, that he did not
threaten Mr Moore, that it was a passing comment rather than
directly disrespectful, that he was standing approximately three
feet away and that his tone of voice was loud because of the
noise in the workshop. He also stated that that kind of language
is frequently used in the workshop. He finished work straight
away upon being sacked. He collected his tools and departed.
He was paid his entitlements and one week’s pay in lieu of
notice.
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Mr Moore’s evidence differs from the applicant’s in a number
of respects. He states that he phoned the applicant twice in the
morning, not once as the applicant’s evidence indicates. The
first occasion was approximately 8.30am. His evidence is that
the applicant answered the phone and, upon learning that it
was Mr Moore, stated “what the bloody hell do you want, I
haven’t the f...ing time” and slammed the phone down. Mr
Moore was somewhat philosophical about this incident and
carried on with other telephone calls with the idea of letting
the applicant calm down. Mr Moore then made his second
phone call to the applicant at approximately 9.30am. His
evidence is that the applicant’s response was “It’s bloody you
again. F... off. I haven’t got bloody time to talk to you”.
Mr Moore’s evidence is that he went to Balcatta at
approximately 2.00pm. He approached Mr Kelly who was out
the back. Mr Kelly opened the conversation along the lines of
“What the hell are you doing here?” The evidence of Mr Moore
is that the applicant had lost his cool completely, was pale and
riled up. Mr Moore felt for his safety. He states that the
applicant approached him with an unlit oxy acetylene torch in
his hand. He states the applicant was swearing, saying crude
things about his stature and his origins. Mr Moore states that
he said “There can only be one winner out of this”. The
applicant responded: “What are you going to do, sack me?”
Mr Moore said that he replied that he had no option. He called
Mr Triantafillou over. Mr Moore’s evidence is that the applicant
then repeated some, but not all, of the abuse. Mr Moore then
dismissed him.
The common evidence between the applicant and Mr Moore
makes it clear that the applicant was dismissed for telling his
employer to “f... off”. However, the authorities make it clear
that the mere use of abusive language by an employee towards
an employer will not, of itself, warrant dismissal of the
employee. It will depend upon the circumstances whether
dismissal was warranted (The Law of Employment, Macken,
McCarry and Sappideen, 4th ed., p.208).
I therefore turn to consider, on the evidence presented to the
Commission, what is the more likely version of the events. I
observed both the applicant and Mr Moore when they were
giving evidence. The applicant gave his evidence clearly and,
generally, without confusion or hesitation. His evidence was
consistent, notwithstanding cross-examination although he
admits that there could have been more than one phone call
from Mr Moore. Mr Moore gave his evidence positively, but
his evidence was not as consistent. Although the Notice of
Answer and Counterproposal lodged by Mr Moore on behalf
of the respondent accused the applicant of threatening to knock
Mr Moore’s block off, Mr Moore did not repeat this in his
examination-in-chief. When this was brought to his attention
in cross-examination he at first was not sure when those words
were used and then later in cross-examination stated that the
applicant had not used those precise words. Although Mr Moore
stated that he remembered the first two phone conversations
because he made an entry in his diary, the diary was not
produced to support that evidence.
Some assistance in deciding what, in fact, occurred can be
gained from the evidence of Mr Triantafillou. Mr Triantafillou
was called to give evidence by the applicant. His evidence is
that Mr Moore did call him over to hear the applicant repeat
his words. He heard the applicant say to Mr Moore to “f...
off”. Significantly, he does not recall whether the applicant
said anything else. He recalls Mr Moore telling the applicant
that he was sacked. Mr Triantafillou stated that he stood there
for approximately five minutes. When asked to describe the
tone of Mr Kelly’s voice he described it as “firm”. In crossexamination he recalled Mr Moore accusing the applicant of
not doing his job correctly but he did not really hear the reply.
That really concludes the evidence that Mr Triantafillou gave
to the Commission. I accept Mr Triantafillou’s evidence. I
thought that it was given in a positive way. I gained the
impression that although Mr Triantafillou was uncomfortable
at having to relay the conversation and, indeed the incident, to
the Commission he did so honestly.
I find Mr Triantafillou’s evidence significant in this regard.
His description of the applicant is not somebody who had “lost
his cool” as Mr Moore would have it. His evidence does not
support Mr Moore’s evidence that the applicant abused Mr
Moore further and physically threatened him. There is nothing
in Mr Triantafillou’s evidence to support Mr Moore’s sentiment
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that Mr Moore felt threatened. Mr Triantafillou was not asked
whether the applicant was carrying an oxy torch or not. On
balance therefore, I tend to prefer the evidence of the applicant
over the evidence of Mr Moore. I find that the applicant did,
indeed, tell Mr Moore to “f... off”, but I do not find that he
threatened Mr Moore. I also find that such language was not
uncommon in the workshop. The applicant stated as much and
this was not challenged. Indeed, it is supported to some extent
in the evidence of Mr Moore himself when he stated that, to
his knowledge, Mr Triantafillou was sometimes offended by
the language that was used in the workshop. That is evidence
from Mr Moore that there was such language used in the
workshop. Further, there is no evidence that any warning had
ever been given that such language was unacceptable.
That is not to say that the incident is not serious. The applicant
evidently was aware of the seriousness of it himself when he
rang the next day after he had been dismissed and apologised
to Mr Moore. Mr Moore accepted his apology. I conclude
therefore, that the applicant knew that what he had done was
wrong and that the words he had used, and perhaps the manner
of its delivery, was more than what usually occurred in the
workshop. Even if that was the case, I find on the evidence
that the incident which occurred and which led to the dismissal
of the applicant was an isolated event. There is no evidence of
the applicant having previously abused Mr Moore. Nor, indeed,
is there any evidence of the applicant abusing any other person.
I reach this conclusion after taking into account the evidence
that later, some days after the dismissal, the applicant went to
see Mr Moore. This followed the apology that he had given
Mr Moore and it is evident that he had wished to get his job
back, albeit that he would be transferring to Midland. Mr
Moore’s evidence is that the applicant became abusive when
he was told that the job would be no longer available because
it had already been filled. However, in contrast to that evidence,
the conversation was heard by Ms Ritchie, a Secretary who
was working near Mr Moore’s office. Her evidence is that she
did not hear raised voices. I accept her evidence and conclude
that the applicant was not abusive in that incident. Indeed, the
evidence of Mr Triantafillou and Ms Ritchie together lead me
to regard the applicant’s behaviour overall as somewhat less
serious than Mr Moore’s recollection would lead me to believe.
Applying the abovementioned authorities to the facts of this
matter it cannot be said that the applicant’s conduct was so
fundamentally in breach of the standard required of an
employee that it warrants his dismissal in the manner which
occurred. It was a single offence (he repeated it only at the
instigation of Mr Moore when Mr Moore asked him to repeat
it in front of Mr Triantafillou). It was not done in a physically
threatening manner. It did not evince an intention to no longer
be bound by the contract. It may have warranted other
disciplinary action short of dismissal. But it did not warrant
dismissal. I therefore find the dismissal of the applicant to be
harsh, and unfair towards him.
The applicant does not claim re-instatement. He is currently
gaining his C class driver’s licence and intends to work as a
truck driver. I find from the evidence of Mr Moore that he
does not think it practicable to re-instate the applicant. This
issue was not directly put to him but I think it is a reasonable
conclusion from the manner of the evidence given by Mr
Moore. I therefore find that the re-instatement of the applicant
is not practicable.
The Commission therefore turns to consider the issue of
compensation. Section 23A of the Act does not prescribe the
precise manner in which compensation is to be assessed. An
assessment of compensation is, therefore, an assessment of
the Commission acting in accordance with equity, good
conscience and substantial merit. While it is not an exercise in
arbitrariness, also it is not an exact science. What is required is
an assessment of compensation having regard to the
circumstances of the case.
The applicant had been employed for less than one year. He
received his wages to the date of dismissal and one week’s
pay in lieu of notice. He was paid 145 hours’ pro rata annual
leave. The applicant gave evidence that he has been
unemployed since his dismissal. He stated, generally, that he
had contacted other exhaust shops but was unsuccessful. From
the 28th July until the 30th October 1997 he worked in a
temporary position with Genie Exhausts. His salary at Genie
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Exhausts was less than the salary that he received for his
employment with the respondent. A schedule was tendered of
the work and the money he has received for it. As a result of
his dismissal the applicant has lost the income he would have
received as wages since the dismissal less the income from
Genie Exhausts. Compensation is not measured by the loss of
income. Rather, the loss of income is one factor in assessing
the compensation. In the circumstances compensation of six
weeks’ wages is fair and the Commission orders accordingly.
Minutes of Proposed Order now issue.
Appearances: Mr T.C. Crossley on behalf of the applicant.
Mr D. Higham on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Shaune Kelly
and
Midex Pty Ltd t/a Midland Exhaust.
No. 1235 of 1997.
24 December 1997.
Order.
HAVING heard Mr T.C. Crossley on behalf of the applicant
and Mr D.Higham on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby—
(1) DECLARES—
THAT on the 13th day of June 1997 the respondent unfairly dismissed Mr Shaune Kelly;
(2) ORDERS—
(a) THAT the respondent forthwith pay to Mr
Shaune Kelly six weeks’ wages at the rate applicable at the date of his dismissal;
(b) THAT liberty is reserved in the event the parties are unable to agree upon the sum to be
paid.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Julie M Kendall
and
Allguard Industries.
No. 1420 of 1997.
COMMISSIONER J.F. GREGOR .
17 December 1997.
Order.
WHEREAS on the 6 August 1997 Julie Kendall applied to the
Commission for orders pursuant to Section 29 of the Industrial Relations Act, 1979; and
WHEREAS the Commission conducted a conference on the
matter on the 1 October 1997; and
WHEREAS the named respondent did not attend the conference and the applicant requested the matter be listed for
hearing; and
WHEREAS the Commission caused investigations to be
made by the Registrar of the Western Australian Industrial
Relations Commission concerning the status of the respondent; and
WHEREAS the Registrar reported that the business ceased
operating on 8 July 1997 and that the company’s solicitors
were in the process of winding up the business; and
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WHEREAS on the 21 October 1997 the Commission informed the applicant of the outcome of the investigation
advising that if the company was subject to bankruptcy proceedings the Commission cannot exercise jurisdiction without
leave of the Supreme Court of Western Australia; and
WHEREAS the applicant was asked to advise of her intentions concerning the application to be advised within 14 days;
and
WHEREAS on the 17 November 1997 the applicant advised
that she intended to seek leave of the Supreme Court to allow
her application to proceed; and
WHEREAS by the 2 December 1997 there had been nothing heard from the applicant and she was advised in writing
that if she did not advise her position within 7 days of the date
of the letter the application would be discontinued; and
WHEREAS by the 11 December 1997 the applicant had still
not contacted the Commission and the Commission decided
to dismiss the application for Want of Prosecution;
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act 1979, the Commission, hereby
orders—
THAT the application be and is hereby dismissed for
Want of Prosecution.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ogden Kidd
and
United Bakeries Pty Ltd.
No. 1147 of 1997.
COMMISSIONER J.F. GREGOR.
29 December 1997.
Reasons for Decision.
(Extempore)
On 23 June 1997 Ogden Kidd (the applicant) applied to the
Commission for an Order pursuant to Section 29 of the
Industrial Relations Act, 1979 (the Act) in which she sought
relief from what she said was an unfair dismissal from
employment with United Bakeries Pty Ltd (the respondent).
After hearing the parties, it seems while there is some conflict
between them there are some agreed matters which I can
enumerate.
First, the applicant was first introduced to the employment
through the Commonwealth Employment Service. She had an
interview with Mr Emad Olabi and another person, and was
given an engagement as a factory hand in United Bakeries’
factory. That position was what has been described in the
Commission as a full time position.
Later on the employer offered casual employment which was
accepted because the arrangement continued for a period
thereafter. That casual arrangement existed up until 13 June
1997 when the applicant was told that she should not report
for work unless she was contacted and requested to report. In
his evidence Mr Olabi says that he did try to contact her. He
says he left three messages on a telephone recording device
and he also spoke to Ms Kidd on a mobile telephone.
The applicant denies that she was contacted during that period
of 10 days between 13 June 1997 and the filing of this
application on 23 June 1997. Whether she was or not is not of
major significance to the determination of this matter.
The issues that arise here are that the applicant says she was
offered a contract she said for 12 months. She was dismissed
without warning and without reason. As a result of gaining
employment she says that she took on a number of financial
commitments and losing employment has caused loss to her.
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She detailed some of the losses that she had incurred but she
produced no evidence of them.
The respondent, through Mr Olabi, says that he never offered
a 12 month contract. He says that when the applicant was first
employed that the arrangement was to be a full time one. That
changed later on. Importantly for this case, Mr Olabi says that
the applicant has not been dismissed and he goes further to
say that he would offer her employment now if she was
prepared to accept it.
That is a sufficient scan of the facts in the matter, other than
to say Mr Olabi has no complaints about the applicant’s
standard of work. I must observe that there is obviously
animosity between the two of them.
I need to discuss the law to be applied in matters such as
these. The rules are set out in Undercliff Nursing Home v.
Federated Miscellaneous Workers Union of Australia(1985)
65 WAIG 385. In that case the Brinsden J set out the rules to be
applied. The test is while an employer has the right to hire and
fire, the right is not to be exercised harshly, unfairly or
oppressively so as to abuse the right. In adjudicating a matter
such as this the Commission has to decide whether there has
been a ‘fair go all around’. That means fairness to both the
employee and the employer.
Important for this case are the provisions of Section 29 of
the Industrial Relations Act. By that section an industrial matter
may be referred to the Commission in the case of a claim by
an employee that he or she has been harshly, oppressively or
unfairly dismissed from employment. Unless there has been a
dismissal the jurisdiction of the Commission to give the relief
set out in Section 23A of the Act does not arise. It is fundamental
to the determination of a matter like this to discover whether
there has been in fact a dismissal.
I have had the opportunity of seeing and listening to both of
the witnesses. I have to say that I am not impressed with the
standard of evidence of either of them. They have allowed
what I think to be some personal animosity, the source of which
I am unsure, to colour their ability to frankly tell the
Commission the story. This makes it difficult for me to make
a reasoned and rational judgement on the matters. However I
am charged with the responsibility of making a decision in
this matter and I must select whose evidence is most likely to
be, on the balance of probabilities, the truth.
Examining the sequence of events, given the admissions of
the applicant concerning the casual nature of the employment,
I have decided that the story of Mr Olabi concerning the way
the contract was brought to an end is of, the two stories, the
one most likely to be true.
If I am right, and I conclude I am, that would mean that
there was no dismissal. The jurisdiction of the Commission
does not arise and the application nugatory. If there are civil
damages, and I make no comment whether there is or not,
which might be accruable to the applicant they have to be
pursued the appropriate jurisdiction. However the Commission
cannot deal with the application through want of jurisdiction
and I dismiss the claim.
If I am wrong, I add further that on the admission of the
applicant the engagement was one of a casual nature. In such
circumstances the case law is against the applicant in that the
Commission is unable to, even if she was unfairly dismissed,
reinstate her to a casual position (see Bramwell v. Swan Yacht
Club, Full Bench, 18 December 1997 unreported).
I say thirdly, if I am wrong about the casual nature of the
contract and the applicant was a permanent employee and if
she was unfairly dismissed, the Commission is obliged by
Section 23 of the Act to use reinstatement as the first option. It
is only to go to compensation if after inquiry it decides that
reinstatement would not be viable. That does not mean that
merely because the parties feelings towards each other are
negative, reinstatement should not be granted.
Reinstatement is an issue in this matter. I questioned the
applicant about her attitude to reinstatement given that during
the proceedings the respondent offered to re-employ her. The
applicant refused the offer. She therefore removes herself from
the fundamental relief that can be given by this Commission,
and seeks therefore to force the Commission into, if it made
all the previous findings in her favour, to award her
compensation.
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I say that is not an option open to her. The Commission
would be remiss if granted compensation in circumstances
where there was an extant offer of employment and which the
Commission was prepared to assist by adjourning the matter
for three weeks to enable the parties to test whether a working
relationship could be established. That was refused as well.
For those reasons the applicant’s case fails on the third ground
as well.
Finally, if I was wrong in all of those three circumstances
and the applicant was unfairly dismissed her admissions
concerning casual employment make it unlikely that the
Commission would award her compensation or if it did, it
would be of a restricted amount, nothing like the claim she
has made.
For all of those reasons this application will be dismissed.
Appearances: Ms O Kidd appeared on her own behalf.
Mr E Olabi appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Ogden Kidd
and
United Bakeries Pty Ltd.
No. 1147 of 1997.
COMMISSIONER J F GREGOR.
29 December 1997.
Order.
Having heard Ms O Kidd on her own behalf and Mr E Olabi
on behalf of the respondent the Commission pursuant to the
powers vested in it under the Industrial Relations Act, 1979
hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Nick Ludkins
and
Biologic International Ltd.
No. 547 of 1997.
3 December 1997.
Supplementary
Reasons for Decision.
(Given extemporaneously at the conclusion of the
submissions, as edited by the Commissioner.)
COMMISSIONER C.B. PARKS: The Commission decided
this matter and issued its Reasons for Decision on 9 October
1997 wherein it was held that the applicant be granted a sum
of monetary compensation. In its consideration of the claim
for compensation the Commission said—
“.... the Commission is asked to assess compensation taking into account that ‘..... the applicant left a good, secure
job to take up the opportunity with Biologic, he relocated
for the job moving to the Philippines, he worked hard
and long hours....’ no argument was put to the Commission on behalf of the applicant as to what level of monetary
compensation ought be awarded to Mr Ludkins. Equally,
no opposing argument was made for the respondent.”
Application has been made by Mr Ludkins to re-open the
hearing of his application in order that his Counsel may further address the claim for compensation. Counsel submitted
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that because no express level of compensation had been submitted to, and argued before, the Commission, nor had evidence
of loss or injury been provided to it, the Commission ought reopen for the applicant to be heard thereon. The respondent
objected to a re-opening on the basis that such was not warranted unless the applicant had new matter, that is, matter not
previously available to him, to put to the Commission.
The argument and material which the applicant now seeks
to put before the Commission does not deal with new matter,
it is matter that was known to the applicant, and consequently
was available for presentation to the Commission when the
application was heard. Ample opportunity existed for the applicant to argue that which he now seeks to argue. It is therefore
my view that it would not be in the public interest to allow the
applicant another opportunity to be heard and now expand upon
an argument put but did not succeed. Hence the application to
re-open is dismissed.
Following upon the foregoing decision to dismiss, the parties were provided with the opportunity to speak to the minutes
of the proposed order issued on 9 October 1997. Neither party
sought to address those minutes and therefore the order will
issue in the terms it has been drafted.
Appearances: Ms Z. Ludbrook appeared on behalf of the
applicant.
Dr P. Keating appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Nick Ludkins
and
Biologic International Ltd.
No. 547 of 1997.
9 October 1997.
Reasons for Decision.
COMMISSIONER C.B. PARKS: This matter involves an
application filed in the Commission on 17 March 1997 and
which is declared to have been served upon the respondent via
registered post on that same date. An answering statement from
the respondent was served upon the applicant and lodged in
the Commission in mid May 1997, some seven weeks in excess of the time prescribed for that process. It is therein
contended that the applicant was not dismissed from his employment and it is alleged that he resigned therefrom.
The applicant commenced employment with the respondent
on 30 September 1996 and, after 20 weeks, that employment
was ended at a meeting on 18 February 1997 which Mr Ludkins
attended at the request of management. Representing the respondent at that meeting were Mr B.R. Chittleborough the
Managing Director, and Dr P.J. Keating and Mr R. Lee Directors, of the respondent.
The applicant gained his employment through, and was engaged by, the then Chief Executive Officer (the CEO) of the
respondent who is a family friend. Mr Ludkins was engaged
with the intention that he be located in the Philippines to oversee, source materials for, and produce reports on, the conduct
of trials to produce fertiliser by composting. An introduction
to the type of work and the requirements thereof, were provided to the applicant in the first few weeks of his employment
when, before proceeding to the Philippines, Mr Ludkins attended a laboratory facility associated with the respondent but
which operated as a business separate to that of the respondent. For this initial period Mr Ludkins was paid at the rate of
$45000 per annum and then at the rate of $65000 per annum
from some time following his location to the Philippines.
In January 1997 the CEO who had engaged Mr Ludkins was
dismissed by the respondent and it is said that he then threatened to act against the interests of the respondent in relation to
the Philippines operations. At that time the respondent was
preparing to float as a public company and the Directors were,
in view of the relationship Mr Ludkins had with the CEO,
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concerned that such may place the Philippines operations, together with the associated intellectual property , in jeopardy.
According to Dr Keating and Mr Chittleborough, it was about
the time that the CEO was dismissed that they became aware
that Mr Ludkins was being remunerated at a level beyond
$45000 per annum. In their view the level of remuneration
received by the applicant should not have been granted to him,
it was not warranted, and required redress. On 7 February 1997
Mr Chittleborough telephoned the applicant in the Philippines
and informed him that the CEO had been dismissed, he then
enquired whether Mr Ludkins had had discussions with the
ex-CEO since that event. Further, Mr Chittleborough made it
known to the applicant that his level of remuneration was of
concern and that he was to attend a meeting in Perth to discuss
that matter. This meeting was subsequently conducted in Perth
on 17 and 18 February 1997. However, before Mr Ludkins
departed the Philippines, Mr Lee who is resident in the Philippines, also spoke to the applicant regarding his level of
remuneration and suggested he consider a reduction in his salary to $45000 per annum with a view to it being increased at
some future date.
Mr Chittleborough has told the Commission that, in light of
the threats made by the ex-CEO and given that he was known
to have a relationship with Mr Ludkins, he was concerned for
the security of the respondent in the conduct of its affairs and
in relation to its intellectual property. Consequently, he wished
to ascertain what degree of contact Mr Ludkins had had with
the ex-CEO, and if any, the significance thereof. Further, it
did not appear that Mr Ludkins had entered into a Confidentiality Agreement with the respondent, and if none existed,
prudence dictated that the respondent secure such an agreement. Finally, the directors were of the opinion that the
applicant’s performance and his conduct had not been satisfactory. Each of these matters the directors intended be
addressed with the applicant, together with his unacceptable
level of salary, at the meeting in Perth which Mr Chittleborough
had summoned Mr Ludkins to attend.
Mr Ludkins returned to Perth as required and attended a
meeting on 17 February 1997 which, after a period, was adjourned to 18 February 1997 and was concluded on that date.
On the first day the respondent was represented by Dr Keating
and Messrs Chittleborough and Lee, and notwithstanding the
recollection of the applicant, I am satisfied that all three directors also attended the meeting on the second day. I find that on
the first day the applicant was questioned in relation to a letter
which stated his $65000 salary arrangement. That questioning
was such that it showed that the Directors doubted the validity
or veracity of the letter, or both. Further, Mr Ludkins was asked
on two occasions whether he had had any discussions with the
ex-CEO since his dismissal and on each occasion he said he
had not. Statements were made to the applicant to the effect
that his $65000 salary per annum was substantially in excess
of salaries for qualified associates in Perth, and in the Philippines, and therefore the level he was receiving was not
warranted. In addition it was said that the respondent could
not sustain that level of salary. Dr Keating says that the applicant was angry and unwilling to renegotiate his salary. Mr
Ludkins described the meeting as heated. The circumstances
were such that the meeting was adjourned to the following
day and the request was made to Mr Ludkins that, in the meantime, he consider what had been raised with him.
Approximately 30 minutes after the meeting has been adjourned Mr Ludkins made telephone contact with Mr Lee and
spoke to him of the ex-CEO. According to Mr Ludkins he
made that telephone call because after the meeting he recalled
that he had spoken with the ex-CEO subsequent to the date of
his dismissal, and impliedly he wished to correct what he had
said earlier. Mr Lee confirms that such a telephone conversation took place however his recollection was that, in addition
to the applicant stating that he had had contact with the exCEO, he said he had provided information to him. It is not
necessary that I reach any conclusion on the nature of what
has been said to have passed between Mr Ludkin’s and the exCEO as that did not become an issue in the meeting on the
next day.
According to the applicant at one stage during the meeting
he was asked by Mr Chittleborough what alternative salary
level he was prepared to accept and he responded thereto with
the proposal of $45000 per annum. Dr Keating denies that Mr
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Ludkins put forward such a proposal and both Messrs
Chittleborough and Lee testified to the effect that they did not
recall any mention of a $45000 amount. All three directors say
that the applicant sought to justify his then current salary level
and to that end mentioned an amount of $55000 per annum
which he alleged was his level of salary in the job he left to
take up employment with the respondent. The weight of evidence is contrary to that suggested by Mr Ludkins however
what transpired at the reconvened meeting on 18 February 1997
is, in my view, that which is crucial to the determination of
this matter.
At the reconvened meeting it was quickly apparent to all
involved that a reduced level of salary would not be agreed.
The directors say this is so because Mr Ludkins declared his
view that they would not agree a salary level acceptable to
him. Conversely, the applicant says that Dr Keating stated to
the effect that the directors believed he would not be satisfied
with the salary level they thought appropriate. Which party
made a declaration of this nature is not material. Simply put
Mr Ludkins had been engaged on terms which entitled him to
a salary of $65000 per annum and the respondent had set out
to have him accept a lesser level of salary. It had become clear
to both parties that a lesser salary could not be negotiated between them and that led to one of them stating that termination
of the employment should follow.
Mr Ludkins says it was Dr Keating who spoke of the employment relationship being ended. Dr Keating has told the
Commission that the applicant chose to terminate the employment, yet he also said that at the meeting he conveyed to Mr
Ludkins that there was no option but to terminate the employment. The recollection of Mr Chittleborough is, although
equivocal, that it was said on behalf of the directors that termination of the employment should occur.
A letter to the applicant, dated 18 February 1997 (exhibit 1),
the date of termination, is signed by Mr Chittleborough and
Dr Keating and contains the statement—
“Accordingly the company has no alternative but to terminate your services as of today.”
Given what was said to Mr Ludkins at the second meeting
and the contemporaneous written statement made on behalf of
the respondent, I find that the respondent dismissed Mr
Ludkins, he did not resign.
There is no proof that Mr Ludkins acted in any way against
the interests of the respondent in whatever contact he may
have had with the ex-CEO. At no time whilst Mr Ludkins was
located in the Philippines was he told that his performance
was less than satisfactory and the first time that was raised
with him was at the meeting conducted over 17 and 18 February 1997. I am satisfied from the evidence that there had been
suggestions to Mr Ludkins about how he ought conduct himself both in working relationships and in relation to his social
activities. However, it was never said to the applicant that he
was required to conduct himself in a particular way, nor was
he warned that if he failed to do so such may be detrimental to
his continuing employment. Hence it would be unfair if these
matters contributed in any way to the termination decision taken
on 18 February 1997. Further, There is no evidence that the
respondent could not sustain the level of salary Mr Ludkins
was receiving, that is, the respondent was in some way subject
to a constraint over which it had no control. According to the
evidence it is the case that the respondent would not sustain
the salary level because, in the view of the directors, it was not
justified.
Mr Ludkins first became aware that the respondent was not
happy with his salary level at 7 February 1997, or thereabouts.
On 17 and 18 February 1997 that level was discussed with
three directors and all involved concluded no new level would
be agreed. Mr Ludkins was then dismissed through no fault of
his own and with immediate effect. That was unfair.
The application as filed in the Registry of the Commission
seeks the remedy of reinstatement in employment, or alternatively, monetary compensation. However, at the
commencement of proceedings the agent for the applicant
stated to the Commission that prior discussions with Dr Keating
caused the decision to be taken that reinstatement ought not be
pursued and therefore the applicant wished to limit his claim
for relief to that of monetary compensation. Both parties are
of the view that the circumstances associated with the
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dismissal of the applicant are such that make his reinstatement
in employment impracticable, and given the evidence before
the Commission that is a conclusion with which I agree. I therefore turn to consider the claim for monetary compensation.
On behalf of the applicant the Commission is asked to assess compensation taking into account that “..... the applicant
left a good, secure job to take up the opportunity with Biologic, he relocated for the job moving to the Philippines, he
worked hard and long hours....” no argument was put to the
Commission on behalf of the applicant as to what level of
monetary compensation ought be awarded to Mr Ludkins.
Equally, no opposing argument was made for the respondent.
The power of the Commission to award compensation is
contained in s.23A of the Industrial Relations Act, 1979 and
may be awarded for the “loss or injury caused by the dismissal”.
There has been no argument put the Commission that the applicant has suffered any particular loss or injury however I
readily accept that upon dismissal Mr Ludkins ceased to be
remunerated and that provided the potential for some loss. An
equitable assessment is difficult in the absence of any evidence to show whether Mr Ludkins attempted to mitigate his
loss, or whether he did mitigate his loss to any degree. There
is an onus upon the applicant to identify the injury or loss and
to establish the degree thereof. That has not been done. Given
what is evident to the Commission, that is, that the applicant
held a responsible position, the position required professional
skills and application, the position was well remunerated, it
provided financial security to Mr Ludkins, it is therefore warranted that such security be maintained for a reasonable period
either by a period of notice that the employment was to end, or
alternatively, by payment for that period in lieu of such notice.
Upon dismissal the applicant was paid monies attributed to
“annual leave owing” and “2 weeks severance pay” the
lastmentioned of which is an amount of $2500. It is the evidence of Dr Keating that this was considered by the directors
to be a fair payment. That I take to mean that it was considered
fair in the context of the contract of employment being brought
to an end without a period of paid notice. There is no evidence
whether the contract of employment prescribed a period of
notice, or payment in lieu thereof, however the law is well
settlement that an employee is entitled to a reasonable period
of notice. Reasonable notice in my view would have been a
minimum of four weeks and in the light of that I award the
applicant nominal compensation of a further $2500.
Appearances: Ms Z. Ludbrook appeared on behalf of the
applicant.
Mr P. Keating appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Nick Ludkins
and
Biologic International Ltd.
No. 547 of 1997.
12 December 1997.
Order.
HAVING heard Ms Z. Ludbrook on behalf of the Applicant
and Dr P. Keating on behalf of the Respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979 hereby orders—
THAT Biologic International Ltd pay to Nick Ludkins
compensation in the sum of $2500; and
THAT payment of the said sum be made within 14 days
from the date of this order.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Jeffrey Douglas Marchant
and
Lanigan Wilson & Co Pty Ltd T/A Implicor.
No. 1907 of 1997.
COMMISSIONER J F GREGOR.
5 January 1998.
Order.
WHEREAS on the 20 October 1997 Jeffrey Douglas Marchant
applied to the Commission for orders pursuant to Section 29
of the Industrial Relations Act, 1979; and
WHEREAS on the 8 December 1997 the Commission conducted a conference between the parties; and
WHEREAS the matter was not resolved at conference; and
WHEREAS on the 11 December 1997 the agent for the applicant advised the Commission that the applicant would
withdraw the claim; and
WHEREAS the Commission received a notice that the applicant wished to discontinue the application; and
WHEREAS the Commission granted the application;
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act 1979, the Commission hereby orders—
THAT this application be and is hereby discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Norman McGuiness
and
M G McKay Pty Ltd.
No. 813 of 1997.
COMMISSIONER P.E. SCOTT.
15 December 1997.
Reasons for Decision.
THE COMMISSIONER: The Applicant had been engaged in
various positions within the hotel industry for about twenty
years. He gave evidence to the Commission of his most recent
employment history within the industry and his association
with Gary Holbrook, who became the Manager of the Odin
Tavern (“the Tavern”) operated by the Respondent. They had
known each other from working together in various other hotels and on three different occasions Mr Holbrook was
instrumental in the Applicant gaining employment. In 1996,
the Applicant was doing “odd jobs around different hotels”
(transcript page 38) when Mr Holbrook contacted him and
asked if he would like to come and work at the bottleshop at
the Tavern. He agreed to do so and commenced on or about 30
June 1996 as bottleshop attendant. He says that he had then
been promoted to the position of Assistant Manager, although
he was unsure of the date on which this occurred. One of his
responsibilities was to manage the bottleshop and he appears
to have been in charge of the Tavern in Mr Holbrook’s absence. The Commission heard evidence of the types of duties
he undertook there and in the Tavern generally.
On 6 April 1997, the Applicant attended for work and undertook a number of duties before going to the office to collect
the float for the TAB agency within the Tavern. He was advised by Patricia Stephanie Lowth, the then Office Manager,
that he should not go into the office as the Managing Director
of the Respondent, Russell Gordon McKay, was talking with
Gary Holbrook. The Applicant then went about other duties.
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Soon after 10.00am Gary Holbrook came “storming through
the bottleshop ... hopped in his car and he just left” (transcript
page 45). Mr McKay then called the Applicant to the office
where he advised the Applicant that his employment was being terminated. Mr McKay told the Applicant that: there were
problems with the financial management of the Tavern, that
Gary Holbrook’s employment had been terminated; that, in
effect, Mr Holbrook and the Applicant were responsible for
the financial problems of the Tavern; and also, as the Applicant was loyal to Mr Holbrook, that his employment was being
terminated. There was some debate between himself and Mr
McKay about a number of I.O.U.s taken out by the Applicant.
He was asked for his keys and his employment terminated
then. A week or so after the termination of employment, the
Applicant was paid a weeks pay in lieu of notice. However,
amounts associated with outstanding I.O.U.s and because of
other matters, were deducted from the Applicant’s pay without the Applicant’s consent.
It is noted that the Notice of Answer and Counter Proposal
filed by the Respondent indicates amongst other things—
“1. ...
2. ...
3. ...
3.1 The Applicant as an employee of the Respondent was required to perform his work in a
competent manner.
3.2 The Applicant breached his obligation to work
in a competent manner.
Particulars of Breach
(a) The profit down turn of the Odin Tavern was
$153752.00 for the 1995/1996 (sic) financial
year compared to the previous financial year
and the gross turnover was down $527892.00
for the 1995/1996 financial year compared to
the previous financial year.
(b) The Applicant did not do financial balances
for the tavern and bottleshop at the Odin Tavern, despite this being a requirement of his
position. This allowed the manager Mr
Holbrook to misappropriate the Respondent’s
money without the Respondent being aware
for approximately 15 months.
(c) The Applicant allowed stock to be taken by
customers without the customers signing for
the stock.
(d) The Applicant borrowed money from the Respondent with the assistance of Mr Holbrook,
in breach of the Respondent’s policy against
lending money to staff, which policy was
known to the Applicant.
4. At a meeting between the Applicant and Russel (sic)
McKay on behalf of the Respondent on 7 April 1997,
Russel(sic) McKay dismissed the Applicant for the
reasons set out in 3.2(a) and (b) above.”
The Commission was told that the year cited in 3.2(a) was
in error, and that it related to 1996/1997, not 1995/1996.
During the hearing, Mr Trainer for the Applicant protested a
number of times that the evidence was going beyond the scope
of the answer filed. I have noted his objection in this regard,
but I consider that the statement in point 4 of the Notice of
Answer and Counter Proposal which refers to 3.2(a) and (b)
covers a broad aspect. 3.2(a) deals with the whole of the financial management of the Tavern, and that encompasses many
areas covered in the evidence. It is true that the Applicant was
not directly accountable for the profit and turnover, but he
played a part in his role assistant manager and as bottleshop
manager. The reasons for dismissal have also been the subject
of discussion between the parties, and documents have been
exchanged to deal with those matters. I do not believe that the
Applicant has been disadvantaged to any significant degree if
at all by what might appear to be a somewhat misleading Notice of Answer and Counter Proposal. I also note the terms of
s.26 of the Industrial Relations Act 1979 in considering all of
the circumstances in this matter.
The Applicant says that his employment has been terminated
harshly, oppressively or unfairly and he seeks compensation.
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The application is also for outstanding contractual benefits
which, in essence, relate to those amounts deducted without
authority, from his termination pay.
The Commission heard evidence, in addition to that of the
Applicant and Mr McKay, from: Gary Holbrook, the Tavern
manager; Mark James Robinson who was employed for a period of nine months from September 1996; from Stephen
Geoffrey Britton, who during the period of the Applicant’s
employment was, initially, a casual bottleshop attendant and
subsequently bottleshop manager; and from Patricia Stephanie
Lowth, the Office Manager at the Tavern.
A good deal of evidence was given to the Commission as to
the way in which the Tavern operated, some of the practices in
place there and some errors attributed to the Applicant. That
evidence included: the practice of issuing I.O.U.s and the cashing of cheques; errors in the banking attributed to the Applicant;
a problem associated with the Applicant’s use of a credit card
process which ought to have been a debit card process; errors
in the debtors payments and matters associated with stock ordering. There was also evidence of a number of management
meetings where issues associated with the conduct of the Tavern including its financial status, management, staff practices
and maintenance were addressed.
I have considered all of these matters and the evidence of
the various witnesses in coming to a decision regarding this
matter. As to the Applicant, I am sure that he is an honest and
straight forward person and I believe that he gave evidence to
the best of his recollection. I will deal with Mr Holbrook’s
evidence later in these reasons, however, I do note that much
of the criticism of the Applicant also relates to the conduct of
the management of the Tavern which was the overall responsibility of Mr Holbrook, as this management included
managing the Applicant in the performance of his duties. Mr
Holbrook has a claim of unfair dismissal pending. In these
circumstances, I treat his evidence with caution. It is important to note here that I am very much aware that this matter
does not involve the question of Mr Holbrook’s claim, and I
have endeavoured to avoid coming to conclusions about his
employment, but I must say that it is very difficult to separate
Mr Holbrook from this matter. His role was integral to the
Applicant’s performance of his work.
The evidence of Mark Robinson was essentially related to
the procedures and practices applied within the bottleshop and
about matters such as I.O.U.s. I.O.U.s were understood to be
an acceptable practice within the Tavern and would be deducted from wages. He also gave evidence about the conduct
of accounts held by the Tavern for particular clubs or companies and the procedures associated with that. I have no reason
to doubt any evidence of Mr Robinson so far as it is relevant.
In respect of the evidence of Mr McKay, I found his evidence to be credible, except to some minor extent regarding
the timing of his knowledge of the extent of the financial situation. It may have been earlier than he said, but in any event,
I am not sure that it mattered. Where there is conflict between
his evidence and the evidence of Mr Holbrook, I accept the
evidence of Mr McKay as being correct. I note Mr Trainer’s
submissions about Mr McKay’s attitude toward the deduction
of the contractual benefits from the Applicant’s pay but this,
of itself, does not undermine my general acceptance of his
evidence. I regard Mr McKay’s statement that he believed that
the Applicant had signed the regulations relating to employment and that a copy of the signed document was back at the
office, as an error, rather than a matter affecting his general
credibility.
As to the evidence of Mr Britton, I found him to be a most
impressive witness. I accept, without reservation, his evidence
where there is any conflict with the other evidence. As to the
evidence of Ms Lowth, I find no reason to doubt her evidence.
The Applicant described her as a “top person”.
Having noted this, and particularly having noted that I found
the Applicant to be an honest and straight forward person, I
also note the Applicant’s attitude. Having observed him, I do
not doubt that he is an experienced person in undertaking routine, non discretionary work within the hotel industry and that
he is probably very pleasant in his dealings with the customers of the hotels where he has worked. The attitude expressed
by the Applicant in his evidence was that because he had been
engaged in the industry for so long, he knew all about the
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operations of hotels, that where his experience and his practices conflicted with any new instructions given by Mr McKay,
he chose to ignore those new instructions. The Applicant continued with his practices, contrary to the directions he had
received from his employer, Mr McKay, because of his attitude towards his own knowledge and experience of the industry.
At page 65 of the transcript the Applicant expressed the view
that he knew what was happening, he knew the procedures
that he was supposed to follow—“it is like water off a duck’s
back” and he did not need a job description or to be told about
what he was to do. At page 57 of the transcript the Applicant
said that documents received by him including lists of duties
and minutes of meetings were not read by him. As to the submission made by Mr Trainer that the procedures put into writing
for the Tavern were simply for the purpose of putting them in
writing and bringing them into line with the procedures operating at the Respondent’s other premises, the Herdsman Hotel,
it would appear that it was necessary that procedures were
established in writing and circulated. From the evidence it
would appear that there was a lack of application of standard
procedures by the management ie by Mr Holbrook and the
Applicant in the conduct of the operation of the Tavern.
Mr McKay decided and instructed that the practice of providing I.O.U.s was to cease. His instructions to Mr Holbrook
was that as the manager, if he wished to provide I.O.U.s he
should do so on the basis that he was loaning from his own
money and that he would be responsible for any outstanding
I.O.U.s. Other staff, including the Applicant, were instructed
by Mr McKay that I.O.U.s were to cease. The I.O.U.s did not
cease at that time both through the attitude of Mr Holbrook
and that of the Applicant. Although there was evidence that
there were still I.O.U.s in the safe some time after the termination of both Mr Holbrook and the Applicant, it would appear
that they were not new I.O.U.s but were left over from the
time of their employment. The Applicant said that notwithstanding instructions to cease providing I.O.U.s he continued
because he thought it was normal practice. He chose to ignore
the instruction.
Although Mr Holbrook said in evidence that he was responsible for the major stock ordering, the evidence of the Applicant
(transcript page 61) and the evidence of Mr McKay and Mr
Britton was that the Applicant did this. It seems that his method
of determining what was needed was based on his assumptions and experience, not on any analysis of turnover. On this
basis, the only conclusion I can draw is that the Applicant was
responsible for the major ordering of stock for the bottleshop.
As a result of the Applicant’s ordering of inappropriate types
and levels of stock, the Tavern has had to significantly reduce
the price of a large portion of its stock so as to move that stock
and obtain a financial return on it. This inappropriate ordering
adversely affected the financial situation of the Tavern including its overdraft. This, of course, had a significant negative
effect on the profitability of the business.
I find too that from his own evidence and the evidence of
Mr Britton, Ms Lowth and Mr McKay, the Applicant was not
competent as a manager. At page 60 and 61 of transcript it is
clear from his evidence that the Applicant had no real understanding of the financial aspects of the work which he was
undertaking, in a management role. I compare his approach to
his work and his knowledge and understanding of the operation of the business with that of Mr Britton, a much younger
man with far less experience, who impressed me as understanding the needs and operations of a hotel and the importance
of certain aspects of its management.
I am satisfied from the evidence that on a number of occasions Mr McKay raised with Mr Holbrook his concerns
regarding the Applicant’s performance of his duties and his
understanding of his work. Mr Holbrook, being the person
who had engaged the Applicant on a number of occasions,
reassured Mr McKay that the Applicant was performing adequately or that he would deal with the matter.
Further, I believe that Mr Holbrook’s view that the staff
meetings where these matters were raised were “farcical” and
“a waste of time” was shared by the Applicant because he
ignored and considered as irrelevant those instructions receive
and matters raised during the meetings. Mr Holbrook, as the
manager, did not enforce with the Applicant or other members
of staff those procedures set out by Mr McKay as being appropriate. I draw the inference that the Applicant regarded Mr
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Holbrook highly, and adopted his views and attitude. There is
no doubt in my mind that Mr Holbrook and the Applicant were
loyal to each other. They had worked together and Mr Holbrook
was responsible for the Applicant being employed in a number
of jobs including the last at the Respondent’s business and
that he protected the Applicant against enquiries as to the Applicant’s competence by the business’s owners. I also note the
instruction given by Mr McKay that a manager going off duty
was required to balance the safe. Mr Britton and the Applicant
both gave evidence that they did not do this, that it was Mr
Holbrook who did this. I note Mr Britton’s evidence that he
understood that he was required to do this by Mr McKay but
that Mr Holbrook would not allow it to be done—he retained
it as a duty for himself. In this regard, that the Applicant’s
failure to perform all of his duties and take on the full responsibility which was his was in part due to Mr Holbrook
maintaining for himself duties which he should not have done
and this may, in its best light have been his further protection
of the Applicant on the basis of the Applicant’s inability to
perform such tasks.
Mr Trainer noted the fact that the Applicant did the banking
only on three occasions during a short period of time and both
Mr Holbrook and Ms Lowth were on leave and that he made
substantial mistakes in this area . I am satisfied from the evidence of Ms Lowth that she showed the Applicant a number
of times, how to do the banking and he had not done it correctly. Based on his performance of those three days, it is not
surprising then that he did not do it subsequently.
In coming to the conclusion that the Applicant was lacking
in his financial management and management skills, as well
as his general approach to his work, I note that he appears to
have spent more time at work than was necessary to perform
the job. This might be said to be in his favour, however, this
does not overcome his other failings in terms of his management role.
In all of the circumstances, I am satisfied that the Respondent had good cause to terminate the employment of the
Applicant. Those causes relate to his inability as a manager
and his impact upon the financial state of the business. I do
not say that he was entirely responsible for the state of the
business but it is clear that he had a significant role to play in
that matter. Further, I am satisfied that the Respondent correctly identified that the Applicant’s loyalty lay with Mr
Holbrook and not with his employer.
As to the question of whether or not this was a summary
dismissal with the employer having made the decision to dismiss the Applicant for, in effect, incompetency, it was decided
that it was inappropriate to have him continue to work out a
period of notice. This does not of itself make the dismissal a
summary one which brings with it the implication of misconduct. I note the authorities which say that a misconduct
summary dismissal cannot be converted to a dismissal on notice merely by the payment of notice. However, I am not
satisfied that this was a misconduct dismissal but rather related to performance attitude, and to the Applicant’s association
with Mr Holbrook.
I now turn to the issue of procedural fairness. Apart from
particular problems being drawn to the Applicant’s attention,
the Applicant was never counselled as to his performance and
this was due to Mr Holbrook’s protection of the Applicant. It
was acknowledged by the Respondent that there was no warning provided to the Applicant. The Respondent’s own
management processes set out that there ought to be an opportunity for counselling and “rehabilitation” of employees where
problems existed with their performance. Such an opportunity
was not provided to the Applicant. Mr McKay was also obliged
to put to the Applicant his belief about the Applicant’s loyalty
and to provide the Applicant with an opportunity to “rehabilitated” in the words used in the Respondent’s own meetings.
This was not done. His employment was terminated without
him being given any such opportunity.
Although it is said that there was no proper investigation of
the allegations which resulted in the Applicant’s employment
being terminated, I am satisfied that Mr McKay had good reason for his belief as to the Applicant’s part in the problems
associated with the management of the Tavern. However, he
was still obliged by natural justice to put those matters to the
Applicant.
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In this regard there was a denial of natural justice. This is
mitigated by the Applicant’s own attitude that he knew what
had to be done in the Tavern and I am of the view that counselling by Mr McKay, and retraining would not have been likely
to alter his view of the way in which such a business is to be
conducted.
On the basis of a lack of procedural fairness, and this basis
alone, I find that the Applicant’s employment has been terminated harshly, oppressively or unfairly. The next question is
whether the remedy ought to be reinstatement and clearly it
ought not. I am not satisfied that the relationship between the
parties would be able to be restored and in any event neither of
the parties seeks that reinstatement be the remedy.
This leaves the question of compensation. As noted in
Jaggard and Tranby Pty Ltd trading as The Court Hotel (76
WAIG 4720) and in a number of other authorities, the setting
of compensation is not an exact science. There needs to be
consideration of a number of matters including the Applicant’s
length of service, the Applicant’s loss and any mitigation of
that loss, as well as the other circumstances concerned. I note
that the Applicant was employed for a period of only 8 months.
I note too that his own attitude, at least in part, brought about
his downfall. As noted earlier, had the Applicant been provided with an opportunity of “rehabilitation”, based on his
attitude and the circumstances, it is unlikely that he would
have been successful in overcoming his deficiencies, and have
continued in employment. I believe that he lacks the ability or
the aptitude to perform a genuine management role as was
required of him. However, the opportunity ought to have been
provided as set out in the Respondent’s own procedures.
As to the likely period of further employment, the decision
of Wilcox CJ in Nicholson v Heaven and Earth Gallery Pty
Ltd [(1994) 126 ALR 233] deals with this question—
“... It should not be assumed that the employee would
have been dismissed anyway. Such an assumption ignores
the rationale of procedural fairness and everyday experience that decision-makers often change their minds when
presented with another side of a case. It devalues s 170DC
to the point of redundancy.
On the other hand, it would be unrealistic for a court
automatically to assume that, if this employer had complied with s 170DC, the employee’s employment would
have continued indefinitely.”
(at page 246)
There are two components to this assessment of compensation in this case. The first is the appropriate compensation for
the lack of procedural fairness, weighed against all of the other
circumstances including the length of service. There is also
the question of a reasonable period of continuing employment
in which the Applicant would be required to demonstrate his
willingness to accept new instructions and his ability to perform his role adequately, as well as to demonstrate his loyalty
to his employer as opposed to loyalty to Mr Holbrook.
I am satisfied that had the Applicant been given a further
two weeks to demonstrate these things, that this would have
been a reasonable period in which to demonstrate those things.
However, as noted earlier, I don not believe that the Applicant
would have been able to perform adequately and his employment would most likely have terminated at the conclusion of
those two weeks. The termination appears to have been inevitable. This two weeks would also constitute reasonable
compensation for the lack of procedural fairness. In all of these
circumstances, I am satisfied that the Applicant would have
had no more than a further two weeks of employment with the
Respondent even had he been provided with procedural fairness. On this basis compensation of two weeks pay is
appropriate and it shall be ordered.
As to the claim regarding denied contractual entitlements,
the Applicant sought and was granted leave to amend the claim
to $326.50. There was no serious challenge to this claim by
the Respondent. As I am satisfied that the amounts were deducted from the Applicant’s pay on termination, and were not
authorised by the Applicant, and further are owed to the Applicant, an order for payment of $326.50 shall issue.
APPEARANCES: Mr K Trainer on behalf of the Applicant
Mr L Joyce on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Norman McGuiness
and
M G McKay Pty Ltd.
No. 813 of 1997.
COMMISSIONER P.E. SCOTT.
22 December 1997.
Order.
HAVING heard Mr K Trainer on behalf of the Applicant and
Mr L Joyce on behalf of the Respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—
1. Declares that the Applicant was harshly, oppressively
or unfairly dismissed in that he was denied procedural fairness.
2. Orders that—
(a) The Respondent shall pay to the Applicant the
amount of;
(i) $998.00 by way of compensation; and
(ii) $326.50 by way of denied contractual
benefits.
(b) Such payments to be made within 28 days of
the date of this Order.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Michael George Nener
and
Meatworld Wanneroo Pty Ltd.
No. 1996 of 1997.
COMMISSIONER P E SCOTT.
30 December 1997.
Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) & (ii) of the Industrial Relations Act 1979; and
WHEREAS on the 19th day of November 1997 the Commission convened a conference for the purpose of conciliating
between the parties; and
WHEREAS the Applicant sought time to consider his position; and
WHEREAS on the 28th day of November 1997 the Applicant advised the Commission that the matter had settled; and
WHEREAS on the 23rd day of December 1997 the Applicant filed a Notice of Discontinuance;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Nigel Reid
and
Jason Hughes.
No. 1635 of 1997.
CHIEF COMMISSIONER W.S. COLEMAN.
4 December 1997.
Order.
HAVING heard Nigel Reid and Mr Jason Hughes, in conference, the Commission by consent of the parties, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—
THAT the Respondent pay to the Applicant the sum of
$2,600 gross as payment of a benefit denied to the Applicant under his contract of employment with the
Respondent within 28 days of the date of this Order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Alan Rodwell
and
Pippa Chrystal Trading As Hidden Valley Hideaway.
No. 1078 of 1997.
COMMISSIONER P E SCOTT.
8 January 1998.
Reasons for Decision.
THIS is an application pursuant to s.29(1)(b) of the Industrial
Relations Act, 1979 in which the Applicant says that he has
been harshly, oppressively and unfairly dismissed from his
employment with the Respondent.
The Commission heard evidence from the Applicant, Pippa
Chrystal and Pedro Mosi as to the circumstances of the Applicant’s employment and termination. The nature of the
Respondent’s business at that time was in two parts—
1) The Health and Healing Centre which provided a
variety of different services to clients; and
2) holiday accommodation in a number of units.
The Applicant says that he was initially engaged in around
mid 1995 to undertake gardening duties for the Respondent
on a casual basis, being paid $12.00 per hour for 10 hours per
week.
The Applicant says that in approximately March 1996, he
asked if he could reside in the single room/hut on the premises.
He did so on the basis that he would be paid for ten hours of
labour and he would also do ten hours unpaid labour to pay for
his accommodation. The Applicant’s girlfriend also moved into
this accommodation with him, however, her arrangements had
nothing to do with the Applicant’s employment arrangement.
At approximately the end of April 1996, the resident therapist at the Health and Healing Centre left the house she was
occupying, which also housed an office, and she discussed
with the Applicant the possibility of his moving into that accommodation. She said that she had received approval from
the Respondent for this to occur. The Applicant also discussed
the matter with the Respondent and it was agreed that he would
move into the house. There was no change to the number of
paid or unpaid hours the Applicant was to work. The Applicant says that he worked between fifteen and twenty hours per
week gardening and undertaking other duties such as answering the telephones in the office and dealing with members of
the public when the office was unattended.
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In September 1996, the Respondent decided to close the
business of the Health and Healing Centre and continue with
the accommodation. The Applicant says that at this point he
believed that his paid employment with the Respondent ended.
He says that he offered, on a co-operative and friendship basis, to continue to work for ten hours per week, unpaid, in
exchange for accommodation. He says that the Respondent
intended to sell the property and he was to co-operate in this
regard.
By May 1997, the Applicant says that the property was not
sold. The Applicant said that Pippa Chrystal approached him
and asked him to leave “because of my energy”, and that his
energy was blocking the sale. He says that he did not understand what this meant and queried Ms Chrystal about it on
several occasions, but there was no real response or explanation for wanting him to leave. He says that he was conducting
himself in good faith, and he wished to remain on the premises.
He says that he tried to discuss a compromise and believed
that at one stage an agreement had been reached. The tourist
season was approaching, there were no accommodation bookings and the Respondent decided to re-open the Health and
Healing Centre and to engage a new, regular caretaker. After
some difficulties between the parties, it seems that the Applicant was evicted from the premises and the Respondent has
taken out a restraining order against him. The Applicant sought
advice from the Ministry of Fair Trading when the Respondent sought to have him evicted from the property. He appears
to have been advised to pursue both the issues of the eviction
and of an unfair dismissal as he was either a tenant or an employee. He says that he was found by a magistrate not to be a
tenant, but was most likely an employee and this is the reason
why he is before the Commission.
The Applicant feels that he was a scapegoat in this situation,
that the Respondent had no good reason for terminating his
employment and he wished to continue in employment notwithstanding that, in September 1996 he had no longer
considered himself to be an employee.
The Applicant says that he carried out his duties with integrity and good faith and is seeking compensation for his
dismissal. He defines this compensation as being payment for
the hours worked, for which he was not paid during the last
period of the arrangement between himself and the Respondent, being from September 1996 until termination. He says
that he would be happy to have re-instatement, but he does not
feel that this is viable.
I note from the Notice of Application, that the Applicant
says that his employment ended on 28 May 1997. This application was filed on 9 June 1997. His evidence in that regard
was quite contradictory and it appears that his employment
ended sometime after 28 May 1997, and that he may still have
been employed on 9 June 1997.
The evidence from Ms Chrystal is in conflict with that of
the Applicant in many ways. She says that the arrangement
between the two commenced in August 1995 and that the Applicant worked and was paid for between fifteen and twenty
hours per week. There is conflict in the evidence as to when
Ms Chrystal advised the Applicant that she intended to sell the
premises or close the Health and Healing Centre. Ms Chrystal
says that she decided to sell the premises in 1996 long before
the Applicant discussed with her an arrangement for working
purely in exchange for accommodation.
Ms Chrystal, as the employer, had a number of concerns
about the Applicant’s performance. Although Ms Chrystal was
reluctant to enumerate them, her evidence and the evidence of
Mr Mosi was that the Applicant had “taken over the property”
and his demeanour and behaviour discouraged Ms Chrystal
from attending the premises or raising problems with him. This
demeanour and behaviour is said to have created disturbances.
His girlfriend is said to have created some difficulty. It was
said that the Applicant was abusive, did not follow instructions, discouraged potential patrons of the accommodation and
Ms Chrystal received reports of his unusual behaviour towards
members of the public. She believed he was no longer a suitable person to stay at the property. Because of the difficulties
between them, she had a restraining order taken out against
him and eventually had him evicted from the property.
The first matter which requires consideration is the nature
of the relationship between the parties and whether the
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Applicant was an employee. If he was not, then the Commission has no jurisdiction to deal with this application. The
definition of “employee” is contained within the Industrial Relations Act at s.7. It provides—
“employee” means, subject to section 7B —
(a) any person employed by an employer to do
work for hire or reward including an apprentice or industrial trainee;
(b) any person whose usual status is that of an
employee;
(c) any person employed as a canvasser whose
services are remunerated wholly or partly by
commission or percentage reward; or
(d) any person who is the lessee of any tools or
other implements of production or of any vehicle used in the delivery of goods or who is
the owner, whether wholly or partly, of any
vehicle used in the transport of goods or passengers if he is in all other respects an
employee,
but does not include any person engaged in domestic service in a private home unless —
(e) more than 6 boarders or lodgers are therein
received for pay or reward; or
(f) the person so engaged is employed by an employer, who is not the owner or occupier of
the private home, but who provides that owner
or occupier with the services of the person so
engaged;
This definition is subject to s.7(B) of the Act. There is no
reason to suggest that the employee and the employer were
parties to a workplace agreement which would otherwise exclude the Applicant from being an “employee”. The definition
as it relates to “any person employed by an employer to do
work for hire or reward” applies to the Applicant. During the
latter part of the employment, he was not paid a wage. However, he did receive accommodation in exchange for his labour.
Although the Applicant believed at that time that he was undertaking an arrangement on the basis of a friendly and
co-operative relationship and not as an employee, I find that
he was an employee.
I must say that I found this to be a most difficult matter. One
of the difficulties arose because of the clear breakdown in communication and in any relationship between the parties. The
Commission is required to consider matters without being
bound by the rules of evidence and I take this into account
when I note that Ms Chrystal, when offered the opportunity to
cross-examine the Applicant on his evidence, chose not to do
so on the basis of her feelings towards him. The Applicant
chose not to cross-examine Mr Mosi, and his cross-examination of Ms Chrystal was very limited and did not deal with any
issues of substance. I can only assess the evidence of the parties on the basis that I have observed them and do not take
account of the lack of cross-examination and the implications
which might otherwise arise from that. These two persons have
represented themselves and they were attempting to overcome
a difficult emotional situation. Having said that, I accept as
true the evidence of Ms Chrystal and Mr Mosi where there
was any conflict in the evidence.
Having observed the witness and taken account of their evidence and of the submissions, I am satisfied that the Respondent
sought to raise issues with the Applicant such as what she
described as the filthy state of the house, and his attitude and
conduct but this was to no avail. I am satisfied from the evidence that the Applicant was disruptive, erratic and
unpredictable and had “autocratically taken over the property”.
It seems to me that there are a number of matters associated
with the nature of the property, and the views of the Applicant
and the Respondent as to matters of a spiritual and psychological nature which contributed to the dispute between them.
I note, too, evidence that both the Applicant and Ms Chrystal
have suffered breakdowns in the last year.
The Commission should only intervene in these matters
where it is clear that the employer’s lawful right to dismiss an
employee has been exercised unfairly. I am satisfied that the
Respondent had good reason, associated with the conduct and
attitude of the Applicant, to terminate his employment.
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Further, I am satisfied that Ms Chrystal attempted to draw a
number of issues to the Applicant’s attention and that some of
these things were discussed, but the Applicant’s response made
the situation difficult. In those circumstances, no employer
should be or could be expected to continue with the employment when all reasonable attempts to resolve a situation, where
an employee’s conduct and attitude are not to an acceptable
standard, have failed. The Applicant does not say that his conduct or attitude were attributable to any health problems, rather
he denies that they were as the other witnesses have described.
It is clear, too, from the restraining order and the eviction that
the relationship between the two has broken down irrevocably. In all of these circumstances, I am not satisfied that the
Applicant has been unfairly dismissed and the application
should be dismissed.
Appearances: The Applicant appeared on his own behalf
The Respondent appeared on her own behalf

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Alan Rodwell
and
Pippa Chrystal Trading As Hidden Valley Hideaway.
No. 1078 of 1997.
COMMISSIONER P E SCOTT.
8 January 1998.
Order.
HAVING heard Mr A Rodwell on his own behalf and Ms P
Chrystal on her own behalf the Commission pursuant to the
powers vested in it under the Industrial Relations Act, 1979
hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Adam Segon
and
Forestlea Investments Pty Ltd t/a Select Cleaning Services.
No. 1643 of 1997.
23 December 1997.
Reasons for Decision.
COMMISSIONER A.R. BEECH: The applicant, Mr Segon,
was employed by Select Cleaning Services on the 1st November 1996. He was employed at the Carine TAFE Campus. In
January 1997 he informed his employer that he needed to return to Europe for six weeks for personal reasons. He was
advised that, if at all possible, he would be employed upon his
return. In fact, the respondent did not fill his position for that
period of time in the expectation that he would return. The
evidence is that Mr Segon was well regarded.
In fact, however, Mr Segon did not return after six weeks.
He contacted the respondent in May 1997 and asked to resume
work. By that stage, his original position had been filled. However, on the evidence of Mr Morgan, evidence which I accept,
at approximately the time that Mr Segon contacted the respondent, an employee who worked as a high speed polisher with
the respondent had resigned. Accordingly, the respondent
would be interested in offering Mr Segon the position left vacant. Mr Morgan consulted Mr Segon’s original application
form which has on it the notation “high speed polish”. This
notation was made by the person who originally interviewed
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Mr Segon. Mr Morgan spoke with Mr Segon and asked whether
he was able to high speed polish. Mr Morgan gave evidence
that Mr Segon said that he did have that experience. Mr Segon
recalls only that it was “polishing” rather than “high speed
polishing”. Mr Segon stated that he would give it a go. He
resumed employment on the 28th May 1997. He was dismissed
from that position on the 29th August 1997 and he has brought
this claim to the Commission claiming that his dismissal was
unfair.
Mr Segon gave evidence and he called as one witness a
former employee of the respondent, Ms Wilson. The respondent’s evidence was presented by its owner, Mr Morgan, and he
also called evidence from Ms Ratcliffe who is employed as a
Supervisor at the Carine TAFE for the respondent.
After a consideration of the evidence that was given, plus
the written submission of Mr Segon which he forwarded to
the Commission as a reply to the Notice of Answer and Counterproposal, I have reached the following conclusions.
1. Mr Segon was not proficient in the use of the high speed
polisher. Mr Segon himself admits as much in that he states he
needed more practice. I also accept the evidence of both Ms
Ratcliffe and Mr Morgan regarding Mr Segon’s proficiency.
Ms Ratcliffe has had extensive experience in the operation of
a high speed polisher. Her evidence is that she monitored his
performance. When Mr Segon used the polisher she observed
it dancing over the floor. As a result Mr Morgan told her that
she should not give him more high speed polishing work. Ms
Ratcliffe’s evidence is that she would prefer if Adam was given
more instruction on how to use the high speed polisher. This
she did, but it did not really result in any improvement. She
reached the conclusion that the jobs to be done with the high
speed polisher would take too long if done by Mr Segon. It
would, in fact, take two people to do that work at that speed in
that time. In Ms Ratcliffe’s view, that was sufficient to warrant the dismissal of Mr Segon. However, at the insistence of
Mr Morgan, Mr Segon was put on other work.
Mr Mogan’s evidence is along similar lines. Mr Morgan,
too, has had extensive experience with a high speed polisher.
Mr Morgan observed that Mr Segon had no control over the
polisher. There was the potential for him to have damaged
equipment or displays in the areas to be polished and the respondent could not permit Mr Segon to do that work. Mr
Morgan himself demonstrated the machine to Mr Segon.
Despite Mr Segon saying that, in the end, his inability to
work the high speed polisher was not significant because he
was doing other work at the time he was dismissed, I am not
inclined to agree with Mr Segon’s conclusion. The evidence
before the Commission is that Mr Segon was employed specifically with the use of the high speed polisher in mind. The
fact that he could not use the high speed polisher in the manner required was, therefore, a matter of some seriousness. I
note that none of Ms Wilson’s evidence went to support Mr
Segon in his operation of the high speed polisher.
2. Mr Segon was then given alternate work in the art and
electrical engineering areas. These were areas which Mr Segon
had cleaned previously. However, I am satisfied that there were
complaints made by Carine TAFE to the respondent regarding
the standard of cleaning. I am also satisfied that some of these
complaints occurred when Mr Segon was responsible for the
cleaning. In this regard I accept Ms Ratcliffe’s evidence that
she showed the written complaints to Mr Segon on the days
that they occurred. I also accept that she explained to Mr Segon
that the respondent’s standards were dropping and that he
should “lift his game”. In cross-examination Mr Segon admitted Ms Ratcliffe did complain to him and told him to improve.
In his defence, Mr Segon complains that the area to be
cleaned had increased significantly. For that reason, he asked
for more time to be allocated to the cleaning but it was not
agreed to by the respondent. However, the evidence before me
does not allow me to agree with Mr Segon’s conclusion. Mr
Segon gave evidence that, in his view, there were an additional seven rooms in the area to be cleaned than there were
when he cleaned that area previously. However, in this regard
I prefer the evidence of Mr Morgan. Mr Morgan, as the proprietor, has a detailed knowledge of the areas to be cleaned
pursuant to the respondent’s contract with Carine TAFE and
the variations to that contract. That is evidence that is not available to Mr Segon. Mr Morgan’s evidence is that the only
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variation to the area that Mr Segon had cleaned previously
was the addition of two classrooms and the deletion of a student council area. I was not persuaded that there was any further
variation other than that, other perhaps than a passageway.
The evidence before me from Mr Morgan, supported by Ms
Ratcliffe and not opposed by Mr Segon is that the workload of
cleaning the two classrooms was actually less than that of the
student council area because of the contents of the respective
rooms.
For those reasons I am unable to accept Mr Segon’s evidence that the areas allocated to him had had seven rooms
added. I also note that Mr Morgan’s evidence is that Mr Segon
has been the only employee cleaning those areas over the duration of the contract who has been unable to do them. Mr
Morgan was not challenged on this assertion and I accept it.
I am prepared to accept that Mr Segon has spoken the truth
in his evidence. However, I am not persuaded that, viewed
objectively, the situation is as he has honestly described it. I
am also prepared to accept that Mr Segon did the best that he
could and worked to the best of his ability. However, I find
that he was not able to work to the standard required. There is
no evidence which would allow me to conclude that the standard required was an unreasonable standard. The evidence of
Mr Morgan that it is achieved by other employees other than
Mr Segon would be an indication of that.
Both Mr Segon and Ms Wilson attacked the attitude of Ms
Ratcliffe. In their evidence, Ms Ratcliffe was described as
“dreadful”. The complaint is that Ms Ratcliffe showed them
no respect and spoke to them harshly. Ms Ratcliffe, when she
gave evidence, strenuously denied these accusations. Her evidence is that she would not speak to somebody in a manner
that she would not like to be spoken to herself. She stated that
she would not like to be spoken to in the manner described.
The attitude of Ms Ratcliffe is obviously of concern to Mr
Segon. Ms Wilson’s evidence, as brought out by Mr Segon,
went principally to this issue.
The manner in which the evidence was presented to the
Commission by Mr Segon does not allow me to conclude with
any confidence that his complaints are valid. However, even
if I am wrong in that, I am not persuaded that Mr Segon’s
dismissal is unfair because of any behaviour of the Supervisor. I am confident that the issues that I have set out above
remain valid, notwithstanding Mr Segon’s view of Ms
Ratcliffe’s performance as a Supervisor.
I also find that Mr Segon was informed of the respondent’s
need for him to work to a higher standard. I am unable to
conclude that the respondent adopted an unfair procedure in
its treatment of Mr Segon. The evidence before me is that Mr
Segon had previously been well regarded and that that was the
reason why his job had been kept open for him for the six
weeks he was expected to be away. Further, notwithstanding
Ms Ratcliffe’s earlier conclusion that Mr Segon should be dismissed, Mr Morgan kept him on in other work. That is to the
respondent’s credit and I also take it into account.
I understand that Mr Segon was bitterly disappointed by his
dismissal. He states that he needed the work. While I have
sympathy for his position the evidence as a whole does not
persuade me that the respondent’s dismissal of him was a harsh,
oppressive or unfair exercise of its right to dismiss him. Accordingly, his application is dismissed.
Appearances: Mr T.Y. Sagar as agent, and later Mr A. Segon
on his own behalf.
Mr T. Morgan on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Adam Segon
and
Forestlea Investments Pty Ltd t/a Select Cleaning Services.
No. 1643 of 1997.
23 December 1997.
Order.
HAVING heard Mr T.Y. Sagar as agent, and later Mr A. Segon
on his own behalf and Mr T. Morgan on behalf of the respondent the Commission pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Russell White
and
City of Fremantle.
No. 1968 of 1997.
COMMISSIONER J.F. GREGOR.
17 December 1997.
Order.
WHEREAS on the 28 October 1997 Russell White applied to
the Commission for orders pursuant to Section 29 of the
Industrial Relations Act, 1979; and
WHEREAS on 14 November 1997 the Commission wrote
to the applicant and advised him there were doubts that the
Commission had jurisdiction to entertain his claim and that it
was the current intention of the Commission to dismiss the
application for Want of Jurisdiction as subject to the applicant
having the right to be heard within 14 days of the date of the
letter. The applicant was also advised that if the Commission
had not heard from him within 14 days it would be assumed
that he did not wish to make any submissions; and
WHEREAS the applicant has not requested the Commission
list the matter to hear him and the Commission has decided it
will dismiss the application for Want of Jurisdiction;
NOW THEREFORE pursuant to the powers vested in it
under the Industrial Relations Act 1979, the Commission,
hereby orders—
THAT the application be and is hereby dismissed for
Want of Jurisdiction.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Jeffrey Worthington
and
L & M Radiators.
No. 1536 of 1997.
COMMISSIONER P E SCOTT.
8 December 1997.
Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979; and
WHEREAS by letter dated the 28th day of October 1997,
the Commission advised the parties that a conference would
be convened for the purpose of conciliation in respect of the
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application on the 14th day of November 1997 at 9.00am; and
WHEREAS on the 11th day of November 1997 that
conference was cancelled at the request of the Applicant; and
WHEREAS by letter dated the 25th day of November 1997
the Commission advised the Applicant that he was to contact
the Commission by no later than 4.00pm on the 2nd day of
December 1997 to arrange a rescheduling of the conference in
respect of the application and that if he failed to contact the
Commission by that date an order would issue dismissing the
application; and
WHEREAS by 4.00pm on the 2nd day of December 1997,
the Applicant had not contacted the Commission;
NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT the application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Edvard Zovko
and
Maintenance Engineering & Contracting Pty Ltd.
No. 1776 of 1997.
COMMISSIONER J F GREGOR.
28 November 1997.
Order.
WHEREAS on 26 September 1997 Edvard Zovko applied to
the Commission for an order pursuant to Section 29 of the
Industrial Relations Act, 1979; and
WHEREAS on 19 November 1997 the Commission conducted a conference between the parties; and
WHEREAS at the conference the applicant told the respondent he would settle the matter for two weeks pay; and
WHEREAS the respondent’s representative Mr R Smith
asked that the Commission adjourn the matter for 24 hours to
allow him to consult his principal on the matter; and
WHEREAS on 20 November 1997 Mr Smith advised the
Commission that the respondent was prepared to settle the
matter for the payment of $585.20 nett representing a gross
figure of $836.00 less PPS at 30%; and
WHEREAS on 21 November 1997 the applicant advised
the Commission that he would accept the counter offer of
$585.20 nett;
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979 the Commission hereby orders—
1. THAT the respondent pay to the applicant the sum
of $585.20 nett in full and final settlement of the
claim.
2. THAT on payment of the amount in order (1) hereof
the application be discontinued.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.
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CONFERENCES—
Matters arising out of—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers
and
Walsh’s Glass and Glazing Service.
No. C 305 of 1997.
COMMISSIONER P E SCOTT.
12 December 1997.
Memorandum of Agreement.
WHEREAS this is an application for a conference pursuant to
Section 44 of the Industrial Relations Act 1979 filed on the
15th day of October 1997; and
WHEREAS the Commission listed the matter for conference on the 17th day of October 1997 and again on the 11th
day of December 1997; and
WHEREAS on the 11th day of December 1997 the parties
reached agreement regarding the matter the subject of the application in the following terms—
1. That the Respondent will issue a revised Separation
Certificate for Glenn Milne stating that Glenn was
terminated due to illness. This will be issued to Glenn
on the 11th day of December 1997.
2. That the Respondent will issue a statement of employment for Glenn Milne and will forward it to
Glenn by the 15th day of December 1997.
3. That Glenn Milne will discontinue application 1954
of 1997, his unfair dismissal claim against Walsh’s
Glass and Glazing Service, forthwith.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

CONFERENCES—
Matters referred—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers
and
Robe River Iron Associates.
No. CR 63 of 1997.
COMMISSIONER A.R. BEECH.
18 December 1997.
Reasons for Decision.
THE Union brings this claim against Robe River Iron
Associates on behalf of Mr John Thompson. He has worked
for the respondent since 1975. Mr Thompson has been on the
blast crew at Pannawonica for about the last 18 months. Mr
Thompson works day shifts starting at 6.00am and finishing
at 2.30pm in the afternoon. One of his duties is to go to the
magazines at the start of his shift to collect supplies for the
shift. There are two magazines: the explosives magazine and
the detonator magazine. They are separate magazines, each
enclosed in its own compound. Each compound has a wire
gate secured by a chain and padlock. Each magazine has a
metal door that is secured by three sliding bolts. The sliding
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bolts are moved into position by inserting a “T-piece” into a
slot in the door and turning it. The sliding bolts are then locked
in position by inserting a key into a key hole and turning the
lock. There are two sets of magazine keys which are kept in a
locked box in the Foreman’s office. Mr Thompson collects
one set of keys to the magazines from the Foreman’s office
and is given his instructions regarding the amount of explosives
needed for the shift that day. The second set of keys is kept by
the Foreman, either in the Foreman’s office or locked in the
glovebox of the Foreman’s vehicle when the Foreman is on
site. At the finish of his shift Mr Thompson returns unused
supplies to the magazines and returns the keys to the Foreman’s
office.
On two occasions in February 1997 Mr Thompson was issued
with written warnings regarding leaving the magazines
unlocked. He denies that he left the magazines unlocked, states
that the accusations were not properly investigated and wants
the warnings removed from his personnel file. The parties
expressly agreed that the only issues to be determined are
whether the magazine was left unsecured and whether it was
reasonable for the two written warnings to have issued. There
has not been any consideration of any other issues.
The First Warning
The evidence before the Commission is that on 31 January
1997, at around about 3.30pm, the relief Blast Crew Foreman,
Mr Roberts, went to the explosives magazine. It was one hour
after Mr Thompson finished his shift. Mr Roberts’ evidence is
that he found the magazine door closed, the sliding bolts
engaged but unlocked. It is a serious matter not to lock the
magazine door. It is a breach of mine safety regulations and
would allow an unauthorised person with a T-piece or, perhaps,
a very large screwdriver, to open the magazine door. Mr
Thompson’s evidence is that he does not believe that the
magazine door could be opened with a large screwdriver.
However, two witnesses have given evidence that it is possible
to do so. Even if I accept Mr Thompson’s evidence on this
point, leaving the magazine unlocked is still an offence against
the regulations and Robe’s internal procedures. Therefore,
finding the magazine door unlocked is still a serious matter.
Mr Roberts reported the incident to management. Mr Roberts
told management that, in his opinion, it was likely that it was
Mr Thompson who had left the magazine unlocked. It was
decided to not take the issue any further until Mr Logan, the
Drill and Blast Foreman, returned from leave after the weekend.
When Mr Logan returned from leave on Monday 3 February
Mr Roberts reported the matter to him. Mr Logan investigated
the matter by having a meeting with Mr Roberts, Mr Thompson
and himself. Mr Logan states that Mr Thompson said that he
could not recall whether or not he had locked the door. Mr
Logan’s evidence is that he indicated that Mr Thompson would
get a written warning. Mr Thompson’s evidence is that Mr
Logan said that there would probably be a verbal warning. Mr
Roberts recalls Mr Logan using the words “disciplinary action”
but he did concede, ironically in cross-examination, that
“written warning” could have been said. It is therefore likely
that Mr Logan did, indeed, say that Mr Thompson would get a
written warning. Mr Thompson subsequently received a written
warning. It is dated 5 February 1997 (Exhibit No. 1). It was
posted to Mr Thompson. Mr Thompson had proceeded on leave
on the Friday following the incident. He was on leave from 6
to 17 February and received the written warning in his mail on
18 February. He sought the removal of the warning and was
unsuccessful.
In his evidence before the Commission Mr Thompson denies
it is possible he left the magazine door unlocked. He is quite
firm in his evidence. He recalls having to use effort with the
doors because they kept getting caught in the high winds
blowing that day. Indeed, he states that the wind slammed one
of the doors back with such force that it bent the key but it did
not prevent him from locking the lock. Mr Thompson’s
evidence was not shaken in cross-examination.
Mr Thompson’s evidence also is that it is possible that another
employee could have gone to the magazine between him
locking the magazine at approximately 2.30pm and Mr Roberts
discovering the magazine door unlocked approximately one
hour later. However, there is nothing before the Commission
to show that this actually occurred. Mr Thompson cannot recall
lending his keys to any other person. The evidence is that Mr
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Thompson returned the keys to the locked box in the foreman’s
office at 2.30pm. The key to the box is with the Foreman.
Given that there are only two sets of keys I would have thought
that, if someone else did use the key, some evidence of it could
have been produced in the Commission. It remains a possibility
that someone else actually did go to the magazine in the one
hour between Mr Thompson leaving work and Mr Roberts
finding the magazine door unlocked but in the absence of
evidence it is only a small possibility.
In its closing submissions the Union raised the possibility
that the incident had been fabricated. However when the Union
cross-examined Mr Roberts it was not put to Mr Roberts that
he was mistaken. Nor, for that matter, was it put to Mr Roberts
that he had made it up. His evidence on this point therefore
was not shaken in cross-examination. It was established that,
some three to four years previously, Mr Roberts had alleged
that Mr Thompson had done a U-turn in a haulpak. That
prompted an investigation which found that it was without
foundation. However, there is no link between that allegation
and this incident. Three to four years is a long time and there
is no suggestion of any other incidents since then involving
Mr Thompson and Mr Roberts which could allow a pattern to
be seen between that allegation and this incident. The fact of
the earlier allegation by itself does not establish a pattern.
Certainly there are some differences between the evidence of
Mr Roberts and Mr Thompson but they are on relatively minor
matters. For example, Mr Thompson says that Mr Roberts had
stated in the inquiry that he found the magazine door “open”
whereas Mr Roberts states that he used the word “unlocked”.
I don’t think very much turns upon that difference because Mr
Thompson is adamant that he locked the door no matter what
words Mr Roberts used. Further again, Mr Thompson’s
evidence was that the Number Four Shovel was damaged that
day as a result of a misfire. Although Mr Roberts stated that
there was no damage to the shovel, Mr Croker and Mr Logan
gave evidence that a shovel window was damaged. Therefore,
I do not accept Mr Roberts’ evidence on that point. However,
significantly, when Mr Thompson was cross-examined he
stated that “if [Mr Logan, Mr Croker and Mr Roberts] say the
door was unlocked, the door was unlocked” (transcript p.51).
The evidence overall, therefore, does not lead to a conclusion
that Mr Roberts did not find the magazine door unlocked.
There were other issues which were raised and I deal briefly
with those which I think have some relevance to the matters
before me. Although Mr Thompson stated that Mr Querrell
had had a problem with the lock two weeks previously it is not
clear whether the problem related to the locks or to the sliding
bolts being stiff or hard to engage. The balance of the evidence
is that the problem was with the sliding bolts and Mr Querrell
was not called to give evidence on the point.
Mr Thompson was critical of the inquiry, particularly that
he was not told beforehand the reason for the interview. It is
certainly preferable for an employee to be told in advance the
subject of a disciplinary inquiry against him, and an opportunity
given for the employee to have another person present as a
witness. That did not occur in this case but it is not apparent
that the outcome would have been any different had the inquiry
followed that procedure. Mr Thompson would still have denied
leaving the door unlocked.
On balance, I am simply unable to conclude, on the evidence
before me, that Mr Roberts was mistaken or that someone else
used the keys. There are only two sets of keys. Mr Thompson
had been at the magazine and there is no evidence that any
other person had been to the magazine in the intervening period.
I am unable to find that the issuance of the written warning
was unfair.
The Second Warning
The evidence of Mr Logan and also Mr Croker, the relief
Foreman, Production and Blasting, is that on Monday 17
February at approximately 10.00am they both went to the
magazine. Mr Croker found the detonator magazine door
unlocked. Mr Logan concluded that Mr Thompson was
responsible because no one else had keys. Mr Thompson was
informed of the incident and a meeting occurred between Mr
Thompson, Mr Logan, Mr Querrell and Mr Croker. The
meeting was heated and inconclusive. Mr Logan spoke to Mr
Gilchrist and Mr Gilchrist indicated that the issue would be
taken up with Mr Welten, who is the Manager of Mining at
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Pannawonica. The second written warning was given to Mr
Thompson at a meeting on 21 February. There is some debate
before me whether or not Mr Thompson was given an adequate
opportunity to put his point of view at that meeting. Certainly
the balance of evidence indicates that Mr Welten spoke the
most at that meeting. However, the second written warning is
signed by Mr Welten and dated 19 February 1997. I conclude,
therefore, that Mr Welten decided at that date that a second
written warning would issue and I do not find its delivery at
the meeting of 21 February to be particularly relevant. It is the
case that Mr Thompson had been spoken to about the incident
on the earlier occasion.
The evidence is that Mr Thompson had been to the magazine
at approximately 6.30am. I acknowledge that Mr Thompson
denies that he left the door unlocked. Unlike the first incident,
this incident occurred while Mr Thompson was still at work.
His evidence is that his set of keys is usually kept in his carry
bag while he is on shift. They may have been on the dashboard
of his vehicle at some time. Although Mr Thompson suggests
that anyone else could have used his keys if they needed to go
to the magazine during the shift, he is not able to recall whether
he gave his keys to anyone else. I would have expected him to
be able to recollect if he had done so. I therefore find that he
did not do so. In any event both Mr Logan and Mr Croker
stated in their evidence that Mr Thompson is responsible for
his set of keys while they are in his possession. This evidence
was not challenged.
There is no evidence that there is a problem with the locks
themselves. Indeed, after the first incident the respondent had
both magazine door locks checked by the maintenance
supervisor whose name, as I noted it, is Mr Barry Morris. The
check was done in Mr Thompson’s presence. There was no
fault in either lock.
I have not dealt with all of the issues raised in the evidence
before me. For example, the evidence shows that Mr Thompson
was correct in his evidence that for some time, and for perhaps
approximately three months, the padlock securing the chain
which closed the gate in the perimeter fence of one of the
magazines came apart when unlocked. The padlock did lock
when put together and was secure. It is just that it came apart
when it was unlocked. I accept that Mr Thompson complained
about this and probably was instrumental in having the padlock
replaced. However, this is not relevant to whether the magazine
door was found unlocked and whether or not the issuing of the
two written warnings to Mr Thompson was fair in the
circumstances. There is no inequality of treatment here because
there is a significant difference between the magazine doors
being closed but unlocked and a perimeter fence which is locked
with a padlock which is secure when it is closed.
There are some differences in the evidence. Mr Logan
admitted he was wrong in his evidence in relation to the timing
of a conversation that he had with Mr Gilchrist and his evidence
is inconsistent with Mr Roberts about whether he used the
words “disciplinary action” or “written warning”. He did not
recall whether explosives had been left in a vehicle overnight.
However, even if I did not accept Mr Logan’s evidence on
those points I am unable to also conclude that his evidence,
and that of Mr Croker, is not to be believed in relation to finding
the magazine unlocked. To the extent that the Union suggests
that Mr Croker and Mr Logan were mistaken or were
fabricating their evidence that they found the magazine door
unlocked, Mr Thompson’s own evidence at transcript p.51 does
not support that suggestion and there is no evidence which
could allow the Commission to reach that conclusion. The
suggestion was not put to either Mr Croker or Mr Logan when
the Union cross-examined them and their evidence on the point
stands.
I note that Mr Thompson states that Mr Logan at one stage
indicated to Mr Thompson that Mr Thompson “had been set
up” and that the written warning had been taken from Mr
Thompson’s personnel file. Mr Logan strongly denies that he
said that. I have no reason to disbelieve the evidence of either
Mr Thomson or Mr Logan on this issue. I note also that Mr
Thompson states that shortly afterwards he said to Barry Morris
“I’ve just had my written warning lifted. I’ve got my 9 lives
back”. However the Union did not call Mr Morris to give
evidence nor was his absence explained. Similarly, Mr
Thompson says that he himself found a magazine door
unlocked on 17 February and reported it to Mr Logan. Mr
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Thompson claims that no action was taken about his report
and this is inconsistent with the warnings given to him.
However Mr Logan denies that Mr Thompson reported finding
a magazine door unlocked. Although Mr Thompson’s evidence
is that Mr Querrell had been present with Mr Logan, Mr
Querrell was not called to give evidence. The Commission is
left with Mr Thompson’s evidence against Mr Logan’s
evidence. Given that the onus of proof rests with the Union,
that onus is not met.
Conclusion
It up to the applicant to prove its case. The evidence of Mr
Roberts, Mr Croker and Mr Logan establish that a door was
found unlocked on two occasions. Although there is a
possibility that some other person went to the magazines in
the two intervening periods, Mr Thompson’s own evidence
does not establish that someone else is likely to have left the
magazine unlocked. The balance of the evidence does not
provide a basis for the order sought and the application will be
dismissed.
Finally, I refer to the evidence before me about the nature of
written warnings issued by the Company. The issue was raised
by the Commission because, although the warnings to Mr
Thompson say that they are “formal and severe”, the evidence
is that the Company does not have different levels of written
warnings. Accordingly, the written warnings given to Mr
Thompson are to be seen as just that: written warnings.
Appearances: Mr W.W. Tracey appeared on behalf of the
applicant Union.
Mr M.J. Diamond appeared on behalf of the respondent.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers
and
Robe River Iron Associates.
No. CR 63 of 1997.
COMMISSIONER A.R. BEECH.
18 December 1997.
Order.
HAVING heard Mr W.W. Tracey on behalf of the Applicant
and Mr M.J. Diamond on behalf of the Respondent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be dismissed.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial Union of
Australia (Union of Workers) Western Australian Branch
and The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers—Western
Australian Branch
and
Metro Brick Armadale
No. CR 235 of 1997.
COMMISSIONER P E SCOTT.
8 January 1998.
Reasons for Decision.
THE COMMISSIONER: This matter has its genesis in an
application for a conference filed by the Federated Brick Tile
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and Pottery Industrial Union of Australia, WA Branch on 8
August 1997. The Schedule to that application says—
“The Union is seeking at the request of members who are
not employed under a Workplace Agreement, clarification in regard to the discontinuance of the productivity
bonus paid by the company to employees. It would appear that the company have (sic) no interest in problems
in this regard because no reply has been given after repeated calls and a letter seeking answers.
It may be that the calls were not passed on, but a letter
could/should be answered.
The company put in place a productivity bonus before
the introduction of the proposed Workplace Agreement
and bonuses were paid.
The company also stated that any bonus paid before the
introduction of the Workplace Agreement would not be
lost, but would continue to be paid.
It is unclear if the bonus is still being paid to those employees under Workplace Agreements or not.
The union seeks to have the situation made clear, and if
the payment is only being paid to those employees under
Workplace Agreements we wish to know why?
If targets are reached that must mean that all employees
have made a contribution to that target and paid accordingly.”
A number of conferences were convened for the purpose of
conciliating between the parties. However, it was clear that
there would be no agreement. The Unions requested that the
matter of the non payment of the bonus scheme to employees
covered by awards be referred for arbitration. The parties were
asked to submit material for the purpose of clarifying their
respective cases so that a schedule to the Memorandum of
Matters for Hearing and Determination could be drawn up.
That material included a document from the Federated Brick,
Tile and Pottery Industrial Union of Australia, WA Branch to
the Commission which says amongst other things—
“The Applicant union for C235 of 1997 is seeking payment and back payment of the Productivity Bonus known
as “in the black” to all employees at the ARMADALE
AND CARDUP plants.
The Bonus at present is only being paid to those employees working under the WORKPLACE AGREEMENT,
but initially was paid to all employees.
...
Calculation is done on total production of all employees
with no differential; between work done by e.b.a. or
workplace employees.
All employees in various stations within the plants are
working the same days, hours and shifts.
All employees seek to achieve the same AIMS and OBJECTIVES and all employees have agreed to various
AGREED PRODUCTIVITY IMPROVEMENTS
The union can show that the employees on the same classifications doing the same job are treated differently with
regard to the bonus.
...”
(Exhibit 2)
The issue for determination is set out in the Schedule to the
Memorandum of Matters for Hearing and Determination as
follows—
“On or about 5 December 1996, the Respondent set in
place, on a 3 month trial basis, a productivity bonus
scheme (“the scheme”) to apply to its employees at all
brick plants. The scheme was subsequently extended for
an additional month. The productivity bonus (“the bonus”) is paid when a factory achieves a positive variance
as compared to budget.
The calculation for the bonus is based on the total production of all employees regardless of whether covered
by an award or not, and was paid to all employees until
the end of April 1997 .
On 24 April 1997, the Respondent issued a memorandum
to employees advising that only certain employees would
be entitled to receive the bonus.
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The Applicant Unions say that the Respondent should not
exclude employees from receiving the bonus merely because they are employed under an award, in circumstances
where payment of the bonus is not based on the performance of individual employees . All employees, in various
stations within the plant, are working the same hours, days
and shifts to achieve the same aims and objectives and
agreed productivity improvements. Further, employees on
the same classifications are doing the same jobs regardless of whether or not they are working under an award
and should not be treated differently with regard to the
bonus.
The Applicant Unions seek an order that the Respondent
pay the bonus to all award employees at the Armadale
and Cardup plants, and that such order operate from the
date when the Respondent ceased making bonus payments
to employees covered by an award.
The Respondent says that—
1. The scheme was introduced on a trial basis;
2. The scheme was never part of the original Enterprise Bargaining Agreement and employees whose
conditions are determined by the Enterprise Bargaining Agreement therefore have no entitlement to the
bonus;
3. The union representatives flatly rejected bonuses of
any description in Enterprise Bargaining Agreement
discussions in November and December 1996;
4. Only those employees who have signed Workplace
Agreements are entitled to the bonus; and
5. The Commission does not have jurisdiction to deal
with issues which relate to terms and conditions in
Workplace Agreements.”
The matter was referred for hearing and determination as a
Special Case. On 12 November 1997, the Commission convened a hearing for the purpose of dealing with a number of
preliminary matters raised by the employer. I summarise those
issues as being—
1. The matter is beyond the jurisdiction of the Commission. The bonus is part of the relationship between
an employer and an employee who are parties to a
workplace agreement and, in accordance with s.7C(1)
of the Industrial Relations Act 1979, such a matter is
not an industrial matter.
The reference, in the material put forward and in the
resultant Memorandum of Matters for Hearing and
Determination, to employees being employed “on
other contracts of employment”, is a euphemism for
those employees being employed subject to
workplace agreements.
2. The Commission’s powers pursuant to s.44 of the
Act are not to be exercised in relation to workplace
agreements (s.7D(1)).
3. The matter requires an enquiry into the terms and
conditions of a workplace agreement, a matter prohibited by s.26A(a).
4. The matter is a claim for a particular condition of
employment to be awarded based merely on it applying to other employees who are parties to a
workplace agreement, a matter contrary to s.26A(b).
5. The matter was not properly dealt with as a Special
Case.
6. The matter does not fit within the Wage Fixation Principles.
In this regard, the best possible light in which the
Union’s case can be put is that there was a bonus
paid to employees on a three month trial, this trial
was extended by one month. The bonus ceased to be
paid in or about April 1997 and now the Unions seek
to have that particular bonus reinstated. The criteria
set out in the Principle dealing with a Special Case
have not been addressed in any way, and cannot be
met.
There were other preliminary matters raised by the employer
which are not necessary to be addressed at this point.
The Unions say that they do not intend to take the Commission to any provision of a workplace agreement that is binding
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on the employer and any of its employees but refer to a bonus
scheme which applied to employees for a period of time.
As to s.26A(b) of the Act, the Unions say that the bonus
scheme was in place for some time, and they simply seek its
reinstatement. They do not seek it “merely” because it applies
to other employees who are parties to a workplace agreement.
The Commission was referred to the decision in the Mint Case
[(1996) 76 WAIG 1700] where it was noted that employees
who did not receive a bonus were no less productive than those
employees who received it and therefore there was no reason
to discriminate between employees solely on the basis of the
method of prescription of their conditions of employment. The
Unions say that although that bonus was paid at the discretion
of the employer, and was not a condition of service of any of
the employer’s employees, “the rest of the decision sits squarely
on facts in this application.”
In seeking to clarify the Union’s case, the Commission asked
whether the claim was on the basis that other employees received the bonus, or whether it sought the reinstatement of the
bonus which had previously applied. Mr Sturman, for the
Unions, acknowledged that the Unions rely on the fact that
there are employees who receive the bonus, as well as seeking
that a pre-existing arrangement be reinstated (page 50 Transcript). The Unions referred the Commission to a memorandum
to all employees at Cardup and Armadale dated 29 April 1997,
(Exhibit 6). It is noted that that document indicates that the
production bonus would only apply to those who have signed
a workplace agreement.
The Unions also referred the Commission to the objects of
the Act set out in s.6 and it is said that as the matter falls
within the objects of the Act, the order sought should be
granted.
As to having the matter dealt with in accordance with the
Wage Fixation Principles, the Unions say that the awards are
Minimum Rates awards and that there is nothing to prevent
the Commission from awarding a particular bonus or bonuses.
The only reference made by Mr Sturman to any particular Principle contained within the Statement of Principles relevant to
this matter was reference to Principle 6—Work Value Changes
but in any event he says that “the Principles have very little
effect.” The Unions did not address the Special Case Principle.
As to any deficiency in the way the matter was referred for
hearing and determination or dealt with in accordance with
the Principles, the Unions say that the Commission has the
power to deal with the matter notwithstanding any issues of a
technical nature.
In reply, the employer says that the Commission is required
to consider an application in accordance with the Wage Fixation Principles and that if the Unions are to rely on the Work
Value Changes Principle then there are certain criteria which
need to be addressed which have not been dealt with in the
application, such as an application for an amendment to classifications, or testing the claim against relevant award
classifications or external award classifications. Further, the
employer says that the Unions cannot prove what the bonus
payable under the current system is without reference to the
terms of a workplace agreement. The employer says that the
material before the Commission demonstrates that the matter
is motivated wholly and solely by the payment made under a
workplace agreement and on that basis, that the Commission
has no jurisdiction.
I have considered the submissions of the parties and the
material put to the Commission. As to the Commission’s jurisdiction, in particular by reference to s.7C(1) and s.7D(1), I
am of the view that these sections refer to the Commission not
dealing with a matter between an employer and any employee
where those two parties are parties to a workplace agreement.
Those two sections, in effect, prohibit the Commission from
dealing with disputes between those parties to the workplace
agreement as to the terms or any matter affecting, relating to
or arising out of the workplace agreement between those two
parties. I am not satisfied that the prohibition contained in s.7C
and s.7D goes beyond a dispute between those two parties. In
this regard, I agree with the comments of Beech C. in
ALHMWU and CSBP (1994) (74 WAIG 1352 at page 1354) in
which the learned Commissioner, in referring to the restriction in s.7C, noted that “the restriction is thus restricted itself
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only to the employer and the employee concerned who are
parties to the workplace agreement (the Act) cannot be read so
as to exclude from the definition of industrial matter an issue
between any other employee and the employer merely because
the condition of employment in dispute is contained within
someone else’s workplace agreement”. The employer sought
to distinguish this decision on the basis that the matter resulted
from submissions made during a conference rather than a hearing, and that the decision ought not be accorded as much weight
as a decision which might follow from formal submissions in
a formal hearing. I do not find that the forum which gave rise
to those comments from the learned Commissioner is significant and as already noted, I agree with them.
With respect to the justification for the Union’s claim, as
noted earlier in these reasons, during the hearing I put to the
Unions two alternative justifications for the claim and sought
clarification as to which, if either or both, they relied upon.
From the answers I received, and from the material before the
Commission, I am still unable to discern whether it is one or
both of the following—
1. That there are employees working side by side and
equally contributing to productivity improvements,
one group receives the bonus, the other does not.
The group not receiving it ought be awarded the bonus.
2. That the employer had previously introduced a bonus scheme, at its own discretion, and for some
employees has ceased the payment, and it ought be
reinstated.
As to the first point, although Mr Sturman said that the bonus was previously paid and ceased and the Unions now seek
its reinstitution, I believe that if the bonus was not being paid
to other employees of the employer, the claim would not be
pursued. That is the main reason for the claim. It was the basis
of the application for conference in the first instance. The terms
of Exhibit 2 confirm this. Although the Commission is prohibited from awarding the bonus scheme merely on the basis
of it being contained in a workplace agreement, it may be
awarded for other reasons. These reasons would need to be
considered on their merits and be subject to the application of
the Wage Fixation Principles.
Although the Commission, by s.26A of the Act, is prohibited from receiving in evidence or informing itself of the terms
of the workplace agreement, from what was put to the Commission, I conclude that the bonus scheme is a term of a
workplace agreement and not simply a discretionary payment
made by the employer. In this way, this matter is distinguished
from the Mint Case in a major aspect in that the Mint employees in receipt of the bonus did not have that bonus paid to
them as a condition of their contract of employment or as a
term of a workplace agreement. It was a payment at the discretion of the employer.
However, the provisions of s.26A of the Act, place a practical impediment in the way of this matter being dealt with by
the Commission. If the Commission is to consider the claim
for the purposes of awarding the bonus to those employees
who currently do not receive it, the Commission would need
to inform itself of details of the bonus scheme. It seems from
what was put by the Unions that although they know some of
the broad parameters of the bonus scheme, they do not know
or understand the detail, whether it be the scheme as it previously applied to all employees or that applied in the workplace
agreement. The Commission is prohibited from informing itself of the terms of the scheme where those terms form part of
a workplace agreement. If the Commission is to award the
scheme as it previously applied on the basis of its merits alone,
it would need to be advised of the terms sought. It has not
been so advised.
Regardless of whether the claim falls within point 1 or 2
above or any other justification, it would need to be dealt with
on its merits in accordance with the Wage Fixation Principles.
It had been referred for hearing and determination as a Special
Case. The Principle dealing with a Special Case sets out certain criteria which require satisfaction. These are —
“...
Consistent with the requirements set out in this Statement
of Principles with respect to a Special Case arising from
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arbitration in the course of enterprise bargaining [see Section 2—Enterprise Bargaining, Clause 1—General] and
where the Commission considers an application to give
effect to an enterprise agreement under a consent award
or award variation [see Section 2—Enterprise Bargaining, Clause 2—Consent Award or Award Variations to
Give Effect to an Enterprise Agreement], the Commission in considering a Special Case shall have regard to
matters of public interest, flow on, and the need for continued implementation of structural efficiency initiatives
at the enterprise level. Any wage increase awarded through
arbitration must be based on the actual implementation
of efficiency increases designed to effect real gains in
productivity. The wage increase and/or improvement in
conditions must be separately identified.
Exceptions to these requirements are applications coming within Test Case Standards [see Section 3—Role of
Arbitration and the Award System, Clause 4—Test Case
Standards] and those based on Economic Incapacity [ see
Section 3—Role of Arbitration and the Award System,
Clause 12—Economic Incapacity]. In these instances the
particular justification for the matter to be considered as
a Special Case must be provided in support of the application.
...”
At the hearing on 12 November 1997, notwithstanding that
the matter has been referred to be dealt with as a Special Case,
the Unions did not deal with that particular Principle in any
way. As noted earlier, Mr Sturman was of the view that the
Principles have very little effect, and he merely referred to the
Work Value Changes Principle without dealing with its terms
or how they relate to this matter.
The Work Value Changes Principle states—
6.—Work Value Changes
(1) Changes in work value may arise from changes in
the nature of the work, skill and responsibility required or the conditions under which work is
performed. Changes in work by themselves may not
lead to a change in wage rates. The strict test for an
alteration in wage rates is that the change in the nature of the work should constitute such a significant
net addition to work requirements as to warrant the
creation of a new classification or upgrading to a
higher classification.
In addition to meeting this test a party making a work
value application will need to justify any change to
wage relativities that might result not only within
the relevant internal award classifications structure
but also against external classifications to which that
structure is related. There must be no likelihood of
wage “leapfrogging” arising out of changes in relative position.
These are the only circumstances in which rates may
be altered on the ground of work value and the altered rates may be applied only to employees whose
work has changed in accordance with this provision.
In applying the Work Value Changes Principle, the
Commission will have regard to the need for any
alterations to wage relativities between awards to be
based on skill, responsibility and the conditions under which work is performed.
(2) Where new or changed work justifying a higher rate
is performed only from time to time by persons covered by a particular classification or where it is
performed only by some of the persons covered by
the classification, such new or changed work should
be compensated by a special allowance which is payable only when the new or changed work is performed
by a particular employee and not by increasing the
rate for the classification as a whole.
(3) The time from which work value changes in an award
should be measured is the date of operation of the
second structural efficiency adjustment allowable
under the September 1989 State Wage Decision [69
WAIG 2917].
(4) Care should be exercised to ensure that changes
which were or should have been taken into account
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in any previous work value adjustments or in a structural efficiency exercise are not included in any work
evaluation under this provision.
(5) Where the tests specified in (1) are met, an assessment will have to be made as to how that alteration
should be measured in money terms. Such assessment should normally be based on the previous work
and the nature and extent of the change in work.
(6) The expression “the conditions under which the work
is performed” relates to the environment in which
the work is done.
(7) The Commission should guard against contrived classifications and over-classification of jobs.
(8) Any changes in the nature of the work, skill and responsibility required or the conditions under which
the work is performed, taken into account in assessing an increase under any other provision of this
Statement of Principles, shall not be taken into account in any claim under this provision.”
The Wage Fixation Principles set out to codify the types of
claims which may be considered, and establish criteria for testing them. The Principles cannot be ignored. If a claim does
not comply with any other Principle it can be considered as a
Special Case, but in such consideration there are tests to be
applied. As set out above they are public interest, flow on, and
the need for continued implementation of structural efficiency
initiatives at the enterprise level. They must be based on actual implementation of efficiency increases designed to effect
real gains in productivity. It may be that this bonus scheme
can comply with these tests and be dealt with on its merits, but
the Unions deny the appropriateness of this Principle and these
tests, and have not addressed them in any way.
As to the Work Value Changes Principle suggested by Mr
Sturman, the Unions did not seek to address this Principle or
its relevancy to this matter, or any of the criteria to be applied.
In all of these circumstances, although the Commission may
not be impeded by the terms of s.7C or s.7D of the Act, it is
clear that there has not been sufficient put to the Commission
to enable the matter to proceed. The Commission cannot inform itself of any terms of a workplace agreement; it has
insufficient information as to any alternative basis for the bonus scheme to be grounded; it cannot award the bonus scheme
merely on the basis of it being provided to other employees as
a term of a workplace agreement; and even if it had sufficient
information upon which to consider such a bonus scheme on
its merits, it has nothing before it to indicate that the matter
can be dealt with in accordance with the Wage Fixation Principles.
Accordingly, the matter should be dismissed. On this basis,
there is no need to deal with other matters raised by the employer.
APPEARANCES: Mr G Sturman on behalf of the Automotive Food, Metals, Engineering, Printing and Kindred Union
of Workers—Western Australian Branch;
Mr J Bainbridge on behalf of the Federated Brick, Tile and
Pottery Industrial Union of Australia (Union of Workers) Western Australian Branch;
Mr A Lucev (of Counsel) and with him Mr G Smith (of
Counsel) on behalf of the Respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Federated Brick, Tile and Pottery Industrial Union of
Australia (Union of Workers) Western Australian Branch
and The Automotive, Food, Metals, Engineering, Printing
and Kindred Industries Union of Workers—Western
Australian Branch
and
Metro Brick Armadale
No. CR 235 of 1997.
COMMISSIONER P E SCOTT.
8 January 1998.
Order.
HAVING heard Mr J Bainbridge on behalf of the Federated
Brick, Tile and Pottery Industrial Union of Australia (Union
of Workers) Western Australian Branch and Mr G Sturman on
behalf of the The Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers—Western
Australian Branch and Mr A Lucev and with him Mr G Smith
(both of counsel) on behalf of the respondent the Commission
pursuant to the powers vested in it under the Industrial Relations Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Police Union of Workers
and
Minister of Police.
No. CR 148 of 1997.
COMMISSIONER R.N. GEORGE.
12 December 1997.
Supplementary Reasons for Decision.
THE COMMISSIONER: On 26 November 1997 Reasons for
Decision issued dismissing the above Application. In the course
of his submissions Sergeant Hadwiger for the Respondent
sought an award of costs against the Applicant in an amount
of $450.00. This was said to be a conservative estimate of the
costs relating to the involvement in proceedings of Mr P.G.
MacGregor who was called as a witness for the Respondent.
Mr MacGregor was described by Sergeant Hadwiger as a
part time freelance management consultant who charged for
his time at the rate of $42.00 per hour. It was submitted that
case preparation and court time conservatively took 10 hours
of Mr MacGregor’s time and that he incurred $30.00 in associated travel costs. There was no evidence called to support
the claim for costs identified in submissions.
Section 27(1)(c) of the Industrial Relations Act, 1979 provides that the Commission may, in relation to any matter before
it “order any party to the matter to pay to any other party such
costs and expenses including expenses of witnesses as are specified in the order, but so that no costs shall be allowed for the
services of any legal practitioner, or agent;”. The award of
such costs is a discretionary matter.
While the substantive claim before the Commission was dismissed, it could not be said to have been frivolous or vexatious.
In fact it was said by Sergeant Hadwiger in the course of proceedings, when referring to Mr O’Reilly on whose behalf the
claim was made, “I must stress, the integrity and the abilities
of Detective O’Reilly are not in doubt or at issue here; and
searching our collective minds to the reasoning of his recollection is different to that of Mr MacGregor’s, we can only
assume that it’s possible Detective O’Reilly misunderstood
conversations at the time of his application — to re-join the
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Police Force, and later relating to the proposed merit-based
promotion system —-” (Transcript p.37).
Mr MacGregor was called as a witness not in his role as a
consultant but as an ex-employee who was directly involved
in the events which led to the Application before the Commission. When asked, it was conceded by Sergeant Hadwiger that
Mr MacGregor, in being required to attend at proceedings,
had not been taken away from work that he would otherwise
be doing. There was also no evidence of travel costs incurred.
In all of the circumstances therefore I would refuse the Application for costs and order accordingly.
Appearances: Mr S. Smith appeared on behalf of the Applicant
Sergeant G. Hadwiger and with him Mr P. Kelly appeared
on behalf of the Respondent

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
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WESTERN AUSTRALIA INDUSTRIAL RELATIONS
COMMISSION
Industrial Relations Act 1979.
s62
In the matter of an application by the Western Australian
Prison Officers’ Union of Workers for alteration of
registered rules.
1713 of 1997.
ROBIN COLBERT LOVEGROVE,
DEPUTY REGISTRAR.
3 December 1997.
Decision.
HAVING been directed by the Full Bench, I have this day
registered an alteration to Rule 4—Qualifications for Membership, of the registered rules of the applicant organisation,
in terms of the order as given on the 3rd day of December
1997.
(Sgd.) R.C. LOVEGROVE,
[L.S.]
Deputy Registrar.

Western Australian Police Union of Workers
and
Minister of Police.
No. CR 148 of 1997.
COMMISSIONER R.N. GEORGE.
12 December 1997.
Order.
HAVING heard Mr S. Smith on behalf of the Applicant and
Sgt G. Hadwiger and with him Mr P. Kelly on behalf of the
Respondent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Application for costs in the amount of $450.00
be and is hereby dismissed.
(Sgd.) R.N. GEORGE,
[L.S.]
Commissioner.

UNIONS—
Application for alteration of
rules—
WESTERN AUSTRALIAN INDUSTRIAL RELATIONS
COMMISSION.
Industrial Relations Act 1979.
S.62
In the matter of an application by the Master Gentlemen’s
Hairdressers’ Association of Western Australia Industrial
Union of Employers, Perth for alteration of registered rules.
1523 of 1997.
ROBIN COLBERT LOVEGROVE
DEPUTY REGISTRAR.
19 November 1997.
Decision.
HAVING been directed by the Full Bench, I have this day
registered an alteration to rule 1.—Name, of the registered
rules of the applicant organisation in the terms of the order as
given on the 5th day of November 1997.
R. C. LOVEGROVE,
Deputy Registrar.

PROCEDURAL DIRECTIONS
AND ORDERS—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and
Wormald Security & Others.
No. 1582B of 1996.
5 January 1998.
Order.
WHEREAS on 1 November 1996 application No. 1582 of 1996
was filed in the Commission pursuant to section 40 of the Industrial Relations Act, 1979 (the Act); and
WHEREAS on 19 September 1997 an order issued in relation to application 1582 of 1996, and divided that application
into parts 1582A and 1582B of 1996; and
WHEREAS application 1582A of 1996 was concluded by a
further order and 1582B of 1996 was adjourned sine die; and
WHEREAS on 11 November 1997 the applicant union filed
a Notice of Discontinuance in relation to application 1582B of
1996 ;
AND WHEREAS the agents for the Respondents informed
the Commission, in writing, that they had no objection to application 1582B of 1996 being discontinued by leave of the
Commission;
NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, hereby orders—
THAT application 1582B of 1996 be and is hereby
wholly discontinued.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
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produced by each to the other at their attendance upon
Tanya Babaeff in accordance with (1) hereof.
(Sgd.) C.B. PARKS,
[L.S.]
Commissioner.

Carl Rego
and
ERG Group of Companies.
No. 1950 of 1997.
24 December 1997.
Order.
WHEREAS on 24 October 1997 the application cited herein
was filed in the Commission pursuant to section 29 of the Industrial Relations Act, 1979 (the Act) alleging unfair dismissal
and outstanding contractual benefits; and
WHEREAS on 21 November 1997 a conference was held
pursuant to section 32 of the Act whereat the parties were unable to settle the matter; and
WHEREAS at the abovementioned conference both parties
requested that any audio recordings of discussions between
them, held on 9 and 16 October 1997, regarding the applicant
be produced to each other; and
WHEREAS the applicant requested that the respondent produce to him a copy of whatever written minutes were taken of
the aforementioned discussions; and
WHEREAS the applicant objects to producing any audio
recording to the respondent and the respondent consents to the
production of written minutes to the applicant;
AND WHEREAS the parties were further heard on 10 December 1997;
NOW THEREFORE the Commission, pursuant to the power
conferred on it under the Act, now by consent hereby orders—
(1) THAT any original audio recording of discussions
in relation to Carl Rego on 9 and 16 October 1997,
held between the representatives of the Communications, Electrical, Electronics, Energy, Information,
Postal, Plumbing and Allied Workers Union, Engineering and Electrical Division, WA Branch, and
management of the Respondent, made by either of
them.
(a) be produced to Tanya Babaeff, Associate to
the Commissioner named hereunder, in order
that Ms Babaeff may re-record the contents of
any such audio recording and thereupon provide a re-recorded copy to the agent for the
applicant, and counsel for the respondent, so
as to give production of the contents of each
original audio tape by way of a copy to each
other; and
(b) that the production required by paragraph (a)
hereof shall be executed on a date to be arranged but no later than 30 December 1997;
and
(2) THAT the agent for the applicant and counsel for the
respondent, shall attend and be present at the Commission on the date that production occurs in
accordance with (1) hereof, to witness, and hear if
required, the process of copying any original audio
recording whereupon each such original recording
shall immediately be returned to the custody of
whomever produced such tape; and
(3) THAT the tape(s) containing the original audio recordings described in (1) hereof be available to be
produced at the hearing of this matter and their contents shall not be altered or erased, either in whole or
in part, without the prior written approval of the
Commission;
(4) THAT any minutes, or notes, of discussions in relation to Carl Rego on 9 and 16 October 1997, held
between the representatives of the Communications,
Electrical, Electronics, Energy, Information, Postal,
Plumbing and Allied Workers Union, Engineering
and Electrical Division, WA Branch, and management of the Respondent, made by either of them, be

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Emma Bentley
and
Renske Carbone Colours of Australia.
No. 2035 of 1997.
COMMISSIONER P E SCOTT.
17 December 1997.
Order.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) of the Industrial Relations Act 1979, filed on the
4th day of November 1997, in which the Applicant sought a
remedy in the following terms—
“I thought the employers reason for my separation was
untrue and discriminatory toward my future employment
elsewhere. I know I worked very hard while I was there
and did my best at all times and deserve a better reference”; and
WHEREAS on the 10th day of December 1997 the Commission convened a conference for the purpose of conciliating
between the parties; and
WHEREAS at that conference the Commission clarified with
the Applicant what she sought by her application. The Applicant responded in terms as to the reference she sought. The
Respondent agreed to provide a reference in the terms sought
by the Applicant and the Applicant agreed to accept such reference; and
WHEREAS the Applicant then sought further time to consider her position and to obtain advice, with a view to seeking
leave to amend the application in so far as the remedy sought
by her; and
WHEREAS the Commission advised the Applicant that because—
1. The claim as filed and the remedy as sought at the
conference had been agreed to by the Respondent
and accepted by the Applicant;
2. The Applicant had had since the date of termination
on the 28th day of October 1997, until the conference to consider the questions of representation and
remedy;
3. The Applicant had received from the Commission,
together with the Notice of Conference, Explanatory
Notes which advised the Applicant that she may be
represented by another person including a solicitor
or an agent, and yet she had not sought advice or to
make any amendment to the remedy sought until
agreement had been reached in terms sought by her;
the Commission was not prepared to adjourn the matter or to
entertain an application to amend, and would exercise the powers conferred on the Commission by section 27(1) (a) of the
Industrial Relations Act, 1979 to dismiss the application;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Fire and Rescue Service of Western Australia
and
The Civil Service Association of Western Australia
Incorporated.
No. PSAAG 13 of 1997.

COMMISSIONER J F GREGOR.
18 December 1997.
Order.
INDUSTRIAL AGREEMENT No. PSAAG 13 OF 1997.
WHEREAS on the 19 November 1997 an order was issued to
register the above industrial agreement; and
WHEREAS this agreement, in accordance with its tenor,
has effect from the beginning of the first pay period commencing on or after 24 October 1997;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the Order No. PSAAG No. 13 of 1997 issued on
19 November 1997 have effect from the beginning of the
first pay period commencing on or after 24 October 1997.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

NOTICES—
Cancellation of Awards/
Agreements/Respondents—
Under Section 47—
ENROLLED NURSES AND NURSING ASSISTANTS
(PRIVATE) AWARD.
No. 8 of 1978.
NOTICE.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends by order,
to strike out the following party/respondent to the Enrolled
Nurses and Nursing Assistants (Private) Award No. 8 of 1978,
namely—
Oats Street Hospital
on the grounds that the respondent is no longer operating in
the industry or employing persons in the industry to which the
award applies.
Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.
Please quote File No. 76 of 1980 Part 167 on all correspondence.
Dated 12 January 1998
J. SPURLING,
Registrar.
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GLASSFIBRE REINFORCED CEMENT AWARD.
No. 24 of 1984.
NOTICE.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
TAKE NOTICE that the Commission acting pursuant to Section 47 of the Industrial Relations Act 1979, intends by order,
to cancel out the following award, namely the
Glassfibre Reinforced Cement Award No. 24 of 1984
on the grounds that there are no longer any persons employed
under the provisions of that award.
Any person who has sufficient interest in the matter may,
within 30 days of the date of the publication of this notice
object to the Commission making such order.
Please quote File No. 686 of 1977 Part 167 on all correspondence.
Dated 12 January 1998
J. SPURLING,
Registrar.

RECLASSIFICATION
APPEALS—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorporated
and
Director General, Ministry of Justice.
No. P 25 of 1997.
PUBLIC SERVICE ARBITRATOR
COMMISSIONER J F GREGOR .
24 December 1997.
Reasons for Decision.
ON 27 June 1997 The Civil Service Association (the Association) applied to the Public Service Arbitrator for a hearing
pursuant to Section 80E of the Industrial Relations Act, 1979
(the Act). Through the application the Association sought an
order that various Community Corrections Managers Level 6
be reclassified with their positions to a Community Corrections Manager Level 7.
The application was said to be justified on the basis that
around 13 December 1996 certain Level 6 Community Corrections Managers were advised by the Director of Community
Corrections that the Executive Director of Offender Management of Ministry of Justice had approved the reclassification
of their positions from Level 6 to Level 7. The Association
alleged that each of the Managers were also told that they would
receive the benefit of that adjustment by being reclassified
with their positions. The reclassification was viewed as a resolution to ongoing discussions which had taken place over a
long period of time. Approximately one week later the Managers were informed that the advice was withdrawn and they
would be required to apply for their positions once they were
advertised. This, according to the Association was unfair and
unjust and in contravention to Sections 8 and 9 of the PSM
Act (PSM Act).
The Commission convened a conference to discuss the issues raised by the application. The conference took place on
23 July 1997 when the parties agreed by consent to Orders
being made that the Ministry of Justice be estopped from continuing the process of filling the positions of Manager
Community Based Corrections for Rockingham, Mandurah,
Bunbury, Albany, Kalgoorlie, Broome, Geraldton, the Pilbara,
Northam and Midland until such time as application P 25 of
1997 was heard and determined. Consent Orders were issued
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by the Commission and the matter was set down for hearing
on 21 November 1997.
Prior to the proceedings commencing, the parties filed in
the Commission a Statement of Agreed Facts which was
adopted for the purposes of the hearing. The statement is as
follows—
1. That the Community Corrections Managers in the
metro area are classified as Level 7.
2. That the reclassification of the outer metro and country Community Corrections Managers from Level 6
to Level 7 (consistent with metro managers) has been
the subject of periodical discussions since 1992.
3. The Community Corrections Manager Midland position was reclassified from Level 6 to Level 7 in
late 1992 whilst vacant.
4. A reclassification application was lodged for the
Manager Geraldton on 15 May 1996.
5. That reclassification was approved with an effective
date of 16 May 1996.
6. That on or about 13 December 1996 the Director
Community Corrections, Mr David Daly advised a
number of Level 6 Managers that their position has
been reclassified from Level 6 to Level 7 effective
16 May 1996, that they were reclassified with their
positions.
7. That the Executive Director, Mr Kevin Payne approved the reclassifications from Level 6 to Level 7
with an effective date of 16 May 1996.
8. That Mr Payne is a career Public Servant with many
years experience in senior positions including the
Public Service Commission.
9. That Mr Payne was a member of the Corporate Executive and was aware of the Ministry’s amended
Reclassification Policy.
10. That approximately one week later the Director,
David Daly, advised the Level 6 Managers that his
previous advice was incorrect; their positions would
be advertised and they would be paid Higher Duties
Allowance from 16 May 1996.
Mr Dasey, who appeared for the Association, told the Public
Service Arbitrator that in short the matter for determination
arose when an application was made for reclassification from
Level 6 to Level 7 by the Manager Community Corrections in
Geraldton in March 1996. In due course there was a recommendation made to the Executive Director Offender
Management that positions of a similar nature around the State
be similarly reclassified. The Director Community Corrections,
David Daly, then contacted the Managers and told them they
had been reclassified along with their positions effective from
16 May 1997. It was the contention of the Association that the
decision of the Executive Director Offender Management, Mr
Payne, as conveyed by the Director Community Corrections,
Mr Daly, binds the Ministry to actually reclassify the occupants as well as the positions. That the Ministry of Justice has
not done so on the basis of a policy which was not widely
known creates a situation where that policy should not be applied to these individuals. According to Mr Dasey there is a
precedent where an officer employed by the Ministry in the
Manjimup Court House had been reclassified along with his
position. If it was good enough for that officer, it was good
enough for each of the officers involved in this case. On the
basis of equity and good conscience and substantial merits,
the Public Service Arbitrator should intervene to adjust the
decision or vary it and determine the individuals concerned
should be reclassified with the position.
When the proceedings commenced Mr Celenza, who appeared for the Ministry of Justice, raised a matter of jurisdiction.
In essence that submission is based on the premise that there
is no jurisdiction for the Industrial Relations Commission or
the Public Service Arbitrator to hear a matter that is a standard
made pursuant to Section 97 of the PSM Act or a matter that
may be a standard under that section. It was asserted by Mr
Celenza that there had been a standard declared under Section
97(1)(a) of the PSM Act that relates to reclassification. In support of this proposition he submitted, in Exhibit C4, an abstract
from the Public Sector Managements Standards Manual.
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During the hearing Mr Celenza was advised that I did not
accept the interpretation he offered of the relevant section of
the Act. Section 80E(7) of the Act provides—
“Any matter in respect of which a procedure referred
to in Section 97(1)(a) of the PSM Act 1994 is or may be
prescribed.”
In my view applying the normal rules of interpretation, that
is there being no ambiguity, giving the words their natural
meaning. The section relates to extant standards prescribed or
standards which may be prescribed at some time in the future.
It does not mean any matter at large about which in due course,
the Commissioner of Public Sector Standards might declare
as a standard. It is an omnibus provision which allows the
dynamic of the PSM Act to grow without interference by the
Industrial Relations Act. It cannot be interpreted as meaning
that if a matter has not been declared as a Public Sector Standard but it might be, that the jurisdiction of the Industrial
Commission is ousted, the provision has operation when and
only when a new standard is prescribed in accordance with
the procedure set out in the PSM Act.
Evidence was heard from Mr Barry Atkinson who advised
of his knowledge of the events which led to the reclassification. Evidence was also taken from Mr David Daly, the Director
Community Corrections and from the Director of Human Resources of the Ministry of Justice, Ms Stephanie Withers. In
view of the decision I have reached it is not necessary for me
to summarise that evidence.
In essence this matter was decided at hearing when my conclusions were published extempore to the parties that the
application would be dismissed. I did so after expressing views
on the matter and offering the Association the opportunity to
make submissions on those views. The views I then expressed
are the raison d’etre of these Reasons for Decision and have
been incorporated hereunder in an edited form from pages
35-38 of the transcript.
The facts of this matter are set out in the Statement of Agreed
Facts. From those Facts it can be seen that in December 1996
Mr Daly rang and told various officers that they had been reclassified to Level 7. He did so after the creation of a memo
(Exhibit D2) upon which the Executive Director Offender
Management, Mr Payne had given his, in principle, agreement
with the request for reclassification on the basis that all costs
be met from existing budgets. Mr Payne had noted that the
request for reclassification could be approved once Mr Daly
had given the required budgetary endorsement.
It is significant that Mr Payne, a very experienced person in
these matters, did not in the note he put on the memorandum
specifically, approve the options that had been selected by Mr
Daly. These options were set out in the attachment to Exhibit
D2 on page 2. While Mr Daly had offered two options, Mr
Payne merely noted that there could be a reclassification subject to there being sufficient funds in the budget. The question
arises as to under what authority did Mr Payne act.
In Exhibit C2, the Public Service notices of 7 October 1994
at page 574 is set out inter alia—
In dealing with the approved system and procedures
for reclassification and determination, the Chief Executive may approve the reclassification of the substantive
occupant of the job, [subject to compliance with two sections of the PSM Act] and provided the officer has been
in the position for 12 months and is working at the level
of the position as demonstrated by the results of the job
evaluation.
There is authority at law for a Chief Executive to approve
the reclassification of a person. The reclassifications of jobs is
stated quite separately in the policies and procedures. In the
PSM Act in Division 4 Chief Executive Officers and Chief
Employees the functions of Chief Executive Officers and Chief
Employees, and their ancillary powers are prescribed. The Act
provides that subject to it and any other written law relating to
the department or organisation the functions of the Chief Executive Officer are to manage the department or organisation
under various heads that are then set out. One of those in Section 29(1)(h) provides—
The Chief Executive Officer can classify and determine the remuneration of employees in that department
or organisation and the officers post or positions and to
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vary any such classification and remuneration in accordance with the requirements of binding award or an
industrial agreement made under the Industrial Relations
Act, 1979 or Workplace Agreement made under
Workplace Agreements Act, 1993 and classification system and procedures are approved in respect of those
employees or class of employees.
One of these was published in the Public Service Notice of
7 October 1994 which I have cited above and is binding. For
instance a Chief Executive Officer can—
Subject to Section 33 of the PSM Act and subject to
any written law the Chief Executive or Chief Employee
may in writing, and either generally or otherwise provided by an instrument of delegation delegate to an
employee employed in his department any of his or her
powers or duties under the Act under the power of delegation.
This is a standard delegation provision. The Corporate Services Manual is good evidence of the delegations that have been
made. In that manual under the heading of Reclassification/
Retitle, authority to reclassify or retitle positions subject to
PSM Act up to and including Level 8 is vested in the Executive Director of the relevant division. The authority to approve
the reclassification of the occupant of the position being reclassified in accordance with the guidelines, and they must be
guidelines which are set out in Exhibit D1 even though they
may not have been known to Mr Daly, resides in the Director
General (Chief Executive Officer). Clearly on the evidence
before me the Director General did not exercise that power.
No one else could exercise it therefore it was impossible for
the Executive Director of the division to reclassify the holders
of the positions under review here because at law he did not
have the power to do so. Because he did not have the power to
do so it could not have happened and therefore there is nothing for this Commission to review under the powers vested in
it by Section 80E of the Act.
Later in the proceedings I observed that Exhibit D2 merely
showed that the Executive Director Offender Management had
approved the reclassification of the positions and that was consistent with the power which he possessed. The memorandum
and the note on it by Mr Payne did not say what Mr Daly
though it said at all. Unfortunately Mr Daly got it wrong and
more unfortunately he made a pre-emptive set of telephone
calls in which he incorrectly advised the various officers that
they had been reclassified.
Ultimately I dismissed the application because there was no
alternative at law but to do so.
I was asked by Mr Dasey to comment on the equity issues
which may be involved in this matter. I made the observation
that if I did so it would only be by way of obiter. Having considered the matter further it is not appropriate that I make any
comments. Clearly this is a situation where as a matter of law
the Executive Director Offender Management was unable to
reclassify the persons along with the positions because he did
not have the delegated authority to do so. There was only one
person empowered by the PSM Act to make a decision of that
nature and that is the Director General. Whether the Director
General exercised his discretion to appoint a person to a position along with the reclassification of the position as he did in
Manjimup or not is not a matter for enquiry here. That is an
action that the Director General is perfectly entitled to do if he
decides the circumstances justify it. I observe that the reasons
which were given in the hearing for the Director General doing so in the Manjimup case seem to me to be perfectly
justifiable in any event.
An order of dismissal now issues.
Appearances: Mr J Dasey appeared on behalf of the applicant.
Mr M Celenza appeared on behalf of the respondent.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
The Civil Service Association of Western Australia
Incorporated
and
Director General, Ministry of Justice.
No. P 25 of 1997.
PUBLIC SERVICE ARBITRATOR.
COMMISSIONER J F GREGOR.
24 December 1997.
Order.
HAVING heard Mr J Dasey on behalf of the applicant and Mr
M Celenza on behalf of the respondent the Commission pursuant to the powers vested in it under the Industrial Relations
Act, 1979 hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) J. F. GREGOR,
[L.S.]
Commissioner.

RAILWAYS CLASSIFICATION
BOARD—
Matters dealt with—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
West Australian Railways Officers’ Union.
No. R 1 of 1997.
Railways Officers’ Award 1985.
RCB A 1 of 1985.
RAILWAYS CLASSIFICATION BOARD.
COMMISSIONER P E SCOTT, CHAIRPERSON.
MR P BOTHWELL, MEMBER.
MR F D MUNYARD, MEMBER.
11 December 1997.
Order.
HAVING heard Mr D Johnston on behalf of the Applicant and
Mr D Rogers on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby withdrawn by
leave.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
West Australian Railways Officers’ Union.
No. R 2 of 1997.
Railways Officers’ Award 1985.
RCB A 1 of 1985.
RAILWAYS CLASSIFICATION BOARD.
COMMISSIONER P E SCOTT, CHAIRPERSON.
MR P BOTHWELL, MEMBER.
MR F D MUNYARD, MEMBER.
11 December 1997.
Order.
HAVING heard Mr D Johnston on behalf of the Applicant and
Mr D Rogers on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Railways Officers’ Award 1985 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 1st day of July
1997.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 53.—District Allowance: Delete subclause (1) of
this clause and insert the following in lieu thereof—
(1) Officers with dependants shall be paid allowances
as under—
(a) $360.81 per annum—Esperance, Kalgoorlie,
Miling, Mullewa, Southern Cross, Kambalda.
(b) $721.64 per annum—Trayning, Mogumber,
Norseman.
(c) $1,197.58 per annum—Bencubbin, Kalannie,
Koolyanobbing, Koorda, Mukinbudin,
Newdegate, Perenjori, Wubin, Eneabba,
Morawa.
(d) $2,395.07 per annum—Leonora, Salmon
Gums.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Industrial Relations Act 1979.
Western Australian Government Railways Commission
and
West Australian Railways Officers’ Union.
No. R 3 of 1997.
Railways Officers’ Award 1985.
RCB A 1 of 1985.
RAILWAYS CLASSIFICATION BOARD
COMMISSIONER P E SCOTT, CHAIRPERSON.
MR P BOTHWELL, MEMBER.
MR F D MUNYARD, MEMBER.
10 December 1997.
Order.
HAVING heard Mr D Johnston on behalf of the Applicant and
Mr D Rogers on behalf of the Respondent and by consent, the
Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Railways Officers’ Award 1985 be varied in
accordance with the following Schedule and that such
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variation shall have effect from the beginning of the first
pay period commencing on or after the 1st day of July
1997.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 54.—Away from Home and Meal Allowance—
A. Delete paragraphs (a) and (b) of subclause (1) of this
clause and insert the following in lieu thereof—
(1) (a) Allowances to meet travelling expenses of
officers where an overnight stay at a hotel or
motel is involved will be paid—
A
B
C
All Officers Officers with
Officers
for 42 days Dependants
Without
after 42 days Dependants
after 42 days
per day
per day
per day
$
$
$

Western Australia—
Suburban Area
148.20
74.10
49.35
South of 26° Latitude
124.05
62.05
41.30
Interstate—Capital City
Sydney
176.90
88.45
58.90
Melbourne
166.60
83.30
55.45
Other Capitals
153.80
76.90
51.20
Interstate—Other than
Capital City
124.05
62.05
41.30
(b) Where accommodation other than at a hotel
or motel is obtained—
$
per day
South of 26° Latitude
53.15
Interstate
63.70
B. Delete the amount “8.40” in subclause (1) paragraph (d)
of this clause and insert “$8.65” in lieu thereof—
C. Delete paragraph (c) of subclause (2) of this clause and
insert the following in lieu thereof—
$
(c) (i) Breakfast
10.20
(ii) Lunch
10.20
(iii) Evening Meal
24.05
D. Delete subclause (3) of this clause and insert the following in lieu thereof—
(3) An officer travelling on duty within a radius of 50km
from his or her normal place of employment which
requires his or her absence from his or her home station over the usual meal period shall be paid the
amount of $4.45 for each meal necessarily purchased
provided that—
(a) such travelling is not a normal feature in the
performance of the officer’s duties;
(b) total reimbursement under this subclause for
any one pay period shall not exceed the amount
of $22.30.
2. Clause 68.—Railway Construction Etc Work: Delete paragraphs (a) and (b) of subclause (13) of this clause and insert
the following in lieu thereof—
(13) Camping Allowance
(a) Officers not accompanied by their spouse and
provided with a self contained caravan and a
reasonable supply of water and electricity free
of charge shall be paid $217.00 for every complete week they are available for work, but
where alternative unfurnished accommodation
is provided, such Officers shall be paid $145.40
for every complete week they are available for
work.
(b) Officers accompanied by their spouse or
housekeeper and provided with unfurnished
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accommodation and a reasonable supply of
water and electricity free of charge shall be
paid $72.30 for every complete week they are
available for work.

COAL INDUSTRY TRIBUNAL—
Awards/Agreements—
Application for—
WESTERN COLLERIES LTD ENTERPRISE
AGREEMENT—MAINTENANCE.
No. 12 of 1996.
BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA
Held at Collie on the 16th day of December 1996
BETWEEN
Application 12 of 1996
WESTERN COLLIERIES LTD
Applicant
and
THE AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN AUSTRALIAN BRANCH
(otherwise known as Australian Manufacturing Workers
Union)
Respondent
IN THE MATTER OF—
An application to register an enterprise agreement covering
the maintenance employees employed by the Western Collieries Ltd
Decision of the Tribunal.
THE CHAIRMAN: On this occasion the Tribunal has before
it an application to register an enterprise bargaining agreement known as Western Collieries Ltd Enterprise
Agreement—Maintenance 1996. The Agreement, as its title
suggests, is to apply to employees of the company currently
covered by the Coal Mining Industry (Engineers) Award of
1990, although the Award was substantially amended in 1992.
This Agreement, as Mr Murray for the Union has rightly
said, was arrived at after a considerable amount of industrial
turmoil but to the parties’ credit they have come up with an
agreement which will provide for substantial efficiencies for
the ensuing years.
The Agreement, amongst other things, will enable the company to operate its enterprise continuously for 52 weeks, 24
hours a day. As with the miners, the average working week
will be in the order of 42 hours for each of the employees
affected by the Agreement, although again, as with the miners, the standard 35 hours of ordinary hours remains.
The Agreement also provides for considerable flexibility in
the shift rostering system. Amongst other things, it provides
for shifts of both 12 and 10 hours. It provides for smoko to be
taken in the field, rather than by a complete cessation of work.
As with the miners, annual leave is to be rationalised so as to
ensure that there is an adequate supply of the necessary skills
throughout the year.
To its credit, this Union and the Miners Union have come to
an arrangement which should avoid some of the trivial demarcation disputes which have beset this industry in years gone
past. As I understand it, plant operators are to be trained to
deal with minor matters of maintenance as they arise.
The Agreement, as with the operations agreement, provides
for redundancies in the foreseeable future. It makes provision
for travel insurance which is currently not provided by the
Workers Compensation Act. As with the miners, the Agreement quite sensibly provides for a limited mode of salary
sacrifice.
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Not surprisingly, all of these changes have come at a price.
As is the case for the miners, there are to be substantial pay
increases, although as with the miners it should be said that
there has not been a pay claim before the Tribunal since in or
about 1992.
There are in effect to be three wage increases brought about
by the Agreement. The first is an increase of $6 per week to be
paid in lieu of the sick leave loading which was prescribed
under the Award. Effective from the same date—28 April there
has been a 15 per cent increase in the rate of pay, so that the
weekly rate of pay for the base tradesperson is now in the
order of $644. That will increase by a further 2.5 per cent, as it
will for the other classifications, commencing with the first
pay period on 27 April next. The base rate of pay or the rate of
pay for the base tradesperson will then increase to slightly
more than $660 a week.
We are unanimously of the view that the Agreement should
be registered, particularly as it has been in operation for some
time, and all the indications are that it has worked well. That
is to the parties’ credit. The Agreement by its terms is to operate and have effect from the first pay period commencing on
28 April 1996. The Agreement provides that it is not to replace the Western Collieries Enterprise Agreement 1992 or
the 1994 tradespersons career path document. Any inconsistency, however, is to be read and interpreted in favour of this
Agreement.
Appearances: Mr G E Bull appeared on behalf of the Applicant
Mr M Murray appeared on behalf of the Respondent
Order.
HAVING heard Mr G E Bull on behalf of the Applicant and
Mr M Murray on behalf of the Respondent, the Tribunal, by
consent, doth hereby award and order—
THAT the Western Collieries Ltd Enterprise Agreement—Maintenance (made on or about 16 December
1996) be and is hereby ratified.
G L FIELDING, Chairman,
Coal Industry Tribunal Of Western Australia.

WESTERN COLLIERIES LTD
ENTERPRISE AGREEMENT—MAINTENANCE
24 APRIL 1996
This agreement now includes the following attachments—
i. Shift Rosters—Seven Day, Six Day and Day shift.
ii. Principles entitled Trades Package—18 April 1996.
iii. List of shared work with other unions—18 April
1996.
This Agreement shall be known as the Western Collieries
Enterprise Agreement and shall operate from the pay period
commencing on 28 April 1996. This Agreement between Western Collieries Ltd and the Metals and Engineering Unions shall
be registered in the Coal Industry Tribunal of Western Australia.
The parties to this Agreement accept the terms of this Agreement for a period of two years. The Agreement shall apply to
employees of Western Collieries who are covered by the Coal
Mining Industry (Engineers) Award 1990.
This Agreement does not replace the existing award or the
1992 Enterprise Agreement, or the Trades persons Career Path
document 1994, any inconsistency shall be read and interpreted
in conjunction with the three documents mentioned above provided that where necessary this Agreement shall take
precedence.
The intention of this Agreement is to further the implementation of more effective coal production measures by enabling
maintenance services to cover 362 days of continuous operation in each year through changed work arrangements and
rosters and reduction of the overall cost per tonne, thereby
strengthening the security of employees and Western Collieries future.
It is recongnised that there are other documents in existence
which both parties have previously agreed.
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Both parties have the right to review any of these previous
agreements.
1. START AND FINISH ON THE JOB
Start is interpreted as—
Personnel to be physically at their normal work station on
the job at the start of the shift.
Finish is interpreted as—
Not to leave normal work station until completion of the
shift.
The normal work station is defined as the place of storing
tools or the place at which daily instructions are received. These
could be at different sites where advised previously or at training sessions.
2. CRIB BREAK
One crib break will be taken at the appropriate time given
due consideration to the work continuity and will be taken
within an hour either side of the crib time.
Informal smoko’s or breaks can be taken on the job as needed,
to suit the continuity of work, ie a cup of coffee/tea occasionally rather than a one off formal type of break.
Informal breaks may be taken before and/or after the crib
break. The closest most convenient facility (coffee machine)
at hand or thermos where more convenient for example in the
field.
Tradesmen working in the field will have smoko in the field
and WCL will provide a thermos. Coffee machines will be
installed in the workshop.
3. TERM OF AGREEMENT IS TO BE TWO YEARS
4. SHIFT ROSTERS
Implementation date is to be Sunday 28 April 1996 for 7
Day/6 Day rosters.
Payment for agreed changes are not applicable until rosters
are implemented.
Proposed shift arrangements that are to be implemented will
be: (see Attachments “B1 & B2”).
7 day roster x 12 hour shifts, 4 panel.
6 day roster x 10 hour shifts as per roster with 8 hour make
up shift every 4 weeks. The make up shift on that weekend
may vary by mutual agreement.
Shift rosters average is 42 hours per week as shown on the
attached Non Continuous 6 day and 7 day continuous shift
rosters, Attachments B1 and B2.
The rostered hours will be adhered to and overtime will only
be worked in exceptional circumstances.
Initial labour requirements on 7 day roster per panel will
be—
3 x fitters
1 x electrician
1 x welder
These personnel will be drawn from teams A, B, C, D each
team will attempt to organise that the 7 day roster is manned.
For temporary cover of 7 day roster personnel will be drawn
from the team (by rotation) and 48 hours notice is to be given.
Where an employee is required for the rostered shifts without
being given 48 hours notice they will be paid overtime rates
during the 48 hour period.
It is planned that a minimum of two tradesmen per shift will
start at Premier to maintain the equipment in operation in that
area and will work the trades roster. (These are not permanent
positions.)
Where there is a need to re-balance the skills between crews
it will be by agreement between the employees concerned and
the Manager or in the absence of agreement by the most junior
in classification. Transfer will be on 48 hours notice.
• Start times for these rostered shifts will be as follows—
Day shift hours 0700 = 7.00am for 10 and 12 hour shifts.
Afternoon shift hours 1700 = 5.00pm—10 hour shift.
Night shift hours 1900 = 7.00pm 12 hour shift.
• Finish times—
Day shift hours 1700 = 5.00pm 10 hour shift
1900 = 7.00pm 12 hour shift.
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Afternoon shift hours 0300 = 3.00am 10 hour shift.
Night shift hours 0700 = 7.00am 12 hour shifts.
Saturday make up shift start time 0700 = 7.00am to 3.00pm
= 1500 hours.
• Showers in own time after the shift is finished.
• Buses will depart from designated departure point 10
minutes after the shift has finished.
• Proposed rosters (Attachment “B1” and “B2”) should be
continued for at least one full rotation. Such that employees experience the full roster.
• A review of the roster system will be conducted after six
months operation or one complete rotation.
• During the two years of this agreement any alternative to
the base roster system may only occur by agreement of
both parties.
5. LEAVE
In order to maintain the continuous operation throughout
the whole year annual leave will be approved subject to a reasonable balance of skills being retained in each team.
Department Annual Leave will be approved to be taken in a
period commencing the Monday two weeks before Christmas.
Up to the following percentages each week:
Week 1 2 3* 4 5 6 7 8 9 10 11
% leave
20 20 40 30 20 20 20 20 20 20 20
* Christmas
Leave will be approved up to 30% the first week commencing Monday of the September-October school holidays and
20% week commencing Easter Monday.
During the remainder of the year up to 15% of employees’
leave may be approved each week.
The amount of annual, sick, long service or any other leave
remains the same as is currently agreed to in the award. Payment for this leave remains unchanged and is based on 35
ordinary hours per week.
For the purposes of annual leave accumulation when on the
7 day roster it will be accumulated on a proportioned basis, ie
per week.
When taking leave accumulated entitlements will be reduced
by the quantum payable under the award based on 35 ordinary
hours, ie—
A leave day for the purposes of calculating each shift entitlement and payments is as follows. For each shift taken
as leave the equivalent leave hours per day are then calculated on the basis of 35/42 multiplied by the rostered
shift length.
eg 35 x 12 hours equivalent leave = 10 hours
42
Example—
An employee taking four weeks annual leave and working a
seven day continuous twelve (12) hour shift roster would take
4 weeks = 14 shifts each of 12 hours taken off the roster.
14 x 12 x 35 = 140 hours (paid at 140 hours + 35% loading
+ Bonus) 42
or four weeks at 35 hours per week = 140 hours. Paid at 140
hours + 35% loading and production bonus.
for each rostered shift of 12 hours x 35/42—10 hours leave
for each rostered shift of 10 hours x 35/42—8.33 hours leave
for each rostered shift of 8 hours x 35/42—6.7 hours leave
6. LSL
Long service leave remains unchanged. Employees will receive the equivalent payment under the award and 13 weeks
each 8 years of service. A week is defined as seven calendar
days.
7. PAYMENT
The payment for rostered weeks averaging approximately
42 hours per week are as follows.
Payment based on 35 ordinary hours. There will be no allowances paid on penalty rates.
For rostered eight hour shifts Monday to Friday payment is
based on seven hour ordinary time plus overtime.

554

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Ten hour shift rosters are paid at seven hours ordinary plus
overtime.
Twelve hour shift rosters are paid at the basis of thirty five
ordinary hours per week and then penalty rates shall apply.
Calculations for each roster have been agreed in discussions
between Western Collieries Ltd and the union.
Afternoon shift allowance is 15% of ordinary time.
Night shift allowance is 25% of ordinary time.
8. REDUCTION OF EMPLOYEES
During the two years of this agreement the closure of mines
and a major reduction of equipment will take place and associated reduction of personnel will also be required.
Maintenance personnel who are interested in volunteering
for redundancy at anytime should contact the Human Relations Department for details.
A voluntary only redundancy package as shown in Attachment “A” will be in place up until June 1997 at which time the
voluntary package (Attachment “A”) offered in this Agreement will cease to exist. Employees who have been accepted
for Voluntary Redundancy before June 1997 may take the redundancy on an agreed date up to the expiry of this Agreement.
Personnel volunteering for the redundancy package will be
accepted subject to a balance of skills being retained in the
maintenance department work force.
9. OVERTIME
The intention of the agreement is to conduct the business on
the basis of rostered time only.
Overtime will only be required to be worked when the integrity of operations is threatened or exceptional circumstances
apply and payment will accrue the normal award penalty rates.
10. TRAVEL INSURANCE
Paid annually for each person to the equivalent standard of
existing policy.
(The policy now contains up to $1000/wk for a maximum
of 2 years payment of lost wages, plus $100,000 death and
disability).
11. SPECIFIC COMMITMENTS TO EFFICIENCY
During the life of this agreement the trades will commit to
developing an agreed procedure for maximising in pit maintenance, including training operators for minor maintenance
work.
Any decommissioned plant/equipment or infrastructure leaving site will not require union coverage other than shop steward
role.
Shared work—Implementation of the work changes listed
as Attachment C must commence within three months of the
acceptance of the agreement. There is a commitment by the
trades to agree sharing of this work.
12. SALARY SACRIFICE
12.1 An employee may elect to take a mixture of cash and
non-cash benefits where the value of benefits will equate to
the total gross earnings (including overtime, any applicable
allowances) for the position occupied (“salary sacrifice”).
12.2 Where an employee elects to salary sacrifice, the employee must sacrifice gross earnings to cover the value of the
non-cash benefit, any applicable fringe benefits tax and any
applicable superannuation contribution tax or levy and/or any
other tax imposed by the Australian Taxation Office from time
to time.
12.3 The period of salary sacrifice must be for a minimum
of 12 months and the nominated amount of non-cash benefits
must be nominated by the employee at a specified time once
per year.
12.4 An employee who elects to salary sacrifice may choose
to take up to 40% of their ordinary time earnings for their
classification as—
(a) superannuation contributions, and/or
(b) additional death and disability insurance cover contributions
The maximum allowable salary sacrifice is subject to the
Income Tax Assessment Act 1936 (C’th).
12.5 The salary sacrifice will continue to operate during
periods of paid leave.
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12.6 This clause prevails over all other clauses of this Agreement and any other relevant Agreement or Award which
governs terms and conditions of employment of the employee.
13. WAGES SCHEDULE
On implementation of the Agreement a 15% increase will
be applied to the Base Rate and at the completion of 12 months
after roster implementation a further increase of 2.5% will be
applied. An amount of $6 has been included in lieu of Sick
Leave Loading.
Calculation of increase:
Award
100% Base Trades person rate $554.60

+$6
$6.00
$560.60

+15%
$84.09
$644.70

+2.5%
$16.12
$660.80

Description

Percentage
15%
2.50%
of Base Trades Weekly Rate Weekly Rate
28 April 1996 27 April 1997
Maint Emp Level 1
95.00%
612.50
627.80
Maint Emp Level 2
97.50%
628.60
644.30
Base Trades person
100.00%
644.70
660.80
Trades person L1
107.50%
693.10
710.40
Trades person L2
110.00%
709.20
726.90
Trades person L3
115.00%
741.40
759.90
Trades person L4
120.00%
773.60
793.00

Western Collieries agree to review further increases during
the life of the agreement given that there are agreed efficiency
improvements for the second year.
ATTACHMENT “A”
THE REDUNDANCY PACKAGE
To replace the package in July 1992 Enterprise Agreement
up until 1 June 1997.
a. Actual notice to be not less than Award entitlement.
b. A maximum 65 weeks pay (excluding accrual annual leave termination award entitlements).
c. Four weeks pay in lieu of notice.
d. One weeks pay per year of service.
e. One weeks pay gratuity per year of service (including loading, no bonus).
f. One weeks pay per year above 20 years of service.
g. Three weeks pay per year above 50 years of age.
h. Long Service Leave—accrued entitlement (ie after
6 years pro rata and loading).
i. Sick Leave—accrued entitlement (no loading).
j. Annual Leave—accrued entitlement (including loading).
k. Superannuation—per Award plus seminars.
l. Coal Industry Super Fund—per fund regulations.
m. Job Search—paid time up to 16 hours during notice
period to attend confirmed job interviews.
n. Classification rate including Leading Hand experience allowance and production bonus.
o. Redundancy pay (excluding accrued leave entitlements) not to exceed the total pay the employee
would have received if he had worked to normal retirement age.
p. All accepted volunteers will receive an additional
$500.
q. Up to $1,000 retraining on presentation of receipts
within 6 months of the termination date.
r. $15,000 ex gratia payment.
ATTACHMENT B1
INITIAL COMBINATION OF 12 & 10 HOUR ROSTERS
TYPICAL 8 WEEK ROTATION
CONTINUOUS 12 HOUR SHIFTS X 7 DAYS
WEEK
M
T
W
T
F
S
S
1
N
N
—
—
D
D
D
2
—
—
N
N
—
—
—
3
D
D
N
N
N
4
—
—
D
D
—
—
—
5
N
N
—
—
D
D
D
6
—
—
N
N
—
—
—
7
D
D
—
—
N
N
N
8
—
—
D
D
—
—
—

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

NON CONTINUOUS 10 HOUR SHIFTS X 6 DAYS
WEEK
M
T
W
T
F
S
S
1
A
A
A
A
—
—
—
2
—
D
D
D
D
D8 —
3
—
A
A
A
A
—
—
4
D
D
D
D
—
—
—
5
A
A
A
A
—
—
—
6
—
D
D
D
D
D8 —
7
—
A
A
A
A
—
—
8
D
D
D
D
—
—
—
• Proposed rosters 12 hour x 7 days roster
• Combined with 10 hour x 6 days roster
ATTACHMENT B2
INITIAL PROPOSED SHIFTS—MILLWRIGHTS
NON CONTINUOUS—10 HOUR SHIFTS 8 WEEK
ROTATION TYPICAL
CREW
WEEK 1
WEEK 2
WEEK 3
WEEK 4

A
B
B
A
A
B
B

M
D10
—
D10
—
D10
—
D10

T
D10
D10
D10
D10
D10
D10
D10

W
D10
D10
D10
D10
D10
D10
D10

T
D10
D10
D10
D10
D10
D10
D10

F
—
D10
—
D10
—
D10
—

S
—
D8 Half crew
—
D8 Half crew
—
D8 Half crew
—

S
—
—
—
—
—
—
—

A

—

D10

D10

D10

D10

D8 Half crew

—

ATTACHMENT ‘C’
LIST OF SHARED WORK—
Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters
Minor maintenance.
Examples of shared work but not limited to—
Forklifts—
1. Positioning of components.
2. Pick up and carry of parts.
3. Removing waste/rubbish from around jobs ie broken/worn parts to rubbish bins.
Trucks
1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major
jobs.
4. General testing of machinery.
Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.
Tyre Handler
1. Miners/tyre fitters to operate to complete whole of
job.
Changing light vehicles wheels
1. All trades/miners/staff to change own wheels on light
vehicles.
Batteries/air starts
1. Ability for both trades/miners to jump start or refill
air receivers for starting machines.
Lubrication
1. Ability for both trades/miners to refill/top up lubricants.
Filters
1. Ability for both trades/miners to change/replace filters.
Minor maintenance
1. Pipe couplings (dewatering).
2. Changing light globes.
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3. Changing out worn ground engaging tools, ie ripper
boots, pin on teeth.
4. Changing mirrors.
5. Miners to complete full services.
Signed on behalf of—
AUSTRALIAN MANUFACTURING
WORKERS’UNION
(registered as AFMEPKIU)
______J. Sharp-Collett_(sgd)______
State Organiser
Date 11/12/96.
JOHN SHARP-COLLETT
State Secretary
WESTERN COLLIERIES LTD
__________(signed)_____________
Managing Director
Date 16/12/96.

WESTERN COLLIERIES LTD ENTERPRISE
AGREEMENT—OPERATIONS.
No. 11 of 1996.
BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA
Held at Collie on the 16th day of December 1996.
BETWEEN
Application 11 of 1996.
WESTERN COLLIERIES LTD
Applicant
and
COAL MINERS INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA
Respondent
IN THE MATTER OF—
An application to register an enterprise agreement covering
the operations employees employed by the Western Collieries
Ltd
DECISION OF THE TRIBUNAL
THE CHAIRMAN: The Tribunal has before it an application to register an enterprise bargaining agreement. The
agreement by its full title will be known as the Western Collieries Ltd Enterprise Agreement—Operations.
As Mr Wood, for the Miners Union has said, the Agreement
has taken some time to negotiate but fortunately, and to their
credit, the parties have reached agreement embodied in the
new document. That new document contains a number of substantial changes. Amongst other things, as Mr Bull, for the
company has said, it provides for an average 42-hour week
whilst retaining the 35-hour week as the ordinary hours. In
general, it eliminates crib breaks. It provides for annual leave
to be taken on a basis which retains a proper balance of skills
on the various mine sites, rather than having an annual shutdown. It also provides for redundancies which are contemplated
in the not too distant future. In addition, it provides for travel
insurance to overcome what some see as an unfortunate gap in
the workers compensation legislation. As a recognition of the
modern forms of remuneration it provides for a limited form
of salary sacrifice.
The company says that the Agreement will provide it with
the necessary efficiencies to enable it to operate efficiently on
a continuous basis for the next few years. In return for the
changes, there are to be wage increases which by any means
can be said to be reasonably substantial. Most notably, effective from May last there is to be a 15 per cent increase in the
existing rate of pay and commencing with the middle of May
next year, there is to be a further 2½ per cent increase, so that
the base rate for a level 3 mine operator under this Agreement
immediately becomes $631.10. It was previously in the order
of $548. From 11 May next year it will become $646.90.
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I do not think anything further need be said of the application. The Tribunal is unanimously of the view that the
Agreement ought to be registered. The Agreement by its terms
provides that it should have effect on and from the first pay
period commencing on 6 May 1996. It also provides that it is
not to replace the existing award, that is, the Coal Mining Industry (Miners) Award 1990 which was substantially amended
in 1992, nor is it to replace the Western Collieries Enterprise
Agreement 1992 and nor the open-cut career path document
of 1994. They are all to be read in conjunction with each other,
save that this Agreement is to take precedence where there is a
conflict. The Agreement also provides, and it is important to
note, that it is recognised by the parties that there are other
written agreements governing such matters as the use of contractors on the company’s operations and the operation of the
coal loading plant. Those agreements are to continue to be
honoured by the parties, although they are not to be altered
apparently, during the life of this Agreement.
Appearances: Mr G E Bull appeared on behalf of the Applicant
Mr G N Wood appeared on behalf of the Respondent
Order.
Having heard Mr G E Bull on behalf of the Applicant and Mr
G N Wood on behalf of the Respondent, the Tribunal, by consent, doth hereby award and order—
THAT the Western Collieries Ltd Enterprise Agreement—Operations (made on or about 12 December 1996)
be and is hereby ratified.
(Sgd.) G.L. FIELDING,
[L.S.]
Chairman,
Coal Industry Tribunal of Western Australia.

WESTERN COLLIERIES LTD
ENTERPRISE AGREEMENT—OPERATIONS
May 1996
1.—COMMENCEMENT DATE AND PERIOD OF
OPERATION
This Agreement shall be known as the Western Collieries
Enterprise Agreement—Operations and shall have effect from
the pay period commencing on 6 May 1996. The parties to
this Agreement are Western Collieries Ltd and the Coal Miners’ Industrial Union of Workers of Western Australia. This
Agreement shall be registered in the Coal Industry Tribunal of
Western Australia.
The parties to this Agreement accept the terms of this Agreement for a period of two years. The Agreement shall apply to
employees of Western Collieries who are covered by the Coal
Mining Industry (Miners) Award 1990.
The parties shall apply to the Western Australian Coal Industry Tribunal to cancel the Agreement in May 1998, unless
it is agreed to extend or replace the Agreement.
2.—RELATIONSHIPS TO OTHER AWARDS/
AGREEMENTS
This Agreement does not replace the existing award or the
1992 Enterprise Agreement or the Open Cut Career Path document 1994 and shall be read and interpreted in conjunction
with the three documents mentioned above provided that where
necessary this Agreement shall take precedence.
It is recognised that there are other written agreements on
other matters, eg. contractors and operation of coal loading
which exist and will continue to be honoured in intent by the
parties to this agreement although they may be altered during
the life of this Agreement.
3.—COMMITMENTS BY PARTIES TO AGREEMENT
At the expiration of eighteen months, all parties shall reassess the content and effectiveness of the Agreement with a
view to continuing the Agreement with any appropriate adjustments, or replacing the Agreement. The intent of the
reassessment is to reach agreement prior to the termination of
this Agreement.
The intention of this Agreement is to further the implementation of more effective coal production measures by enabling
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operations and maintenance services to cover three hundred
and sixty two (362) days of continuous operation in each year
through changed work arrangements and rosters and reduction of the overall cost per tonne, thereby strengthening the
security of employees and Western Collieries future.
The list of shared work in attachment E will be implemented
within the first three months where there is agreement by
Western Collieries and the Union.
Prior to the first anniversary of this agreement, negotiations
on efficiency improvements which have been achieved will
be undertaken and these may potentially add to the 2.5% pay
increase in May 1997. Other agreed efficiency improvements
to be implemented in the second year may be included in this
pay negotiation.
4.—HOURS
4.1 General
This clause wholly replaces Clause 7—Hours of the Coal
Mining Industry (Miners) Award 1990.
4.1.1 The ordinary hours of work for employees will be an
average of thirty five (35) per week.
4.1.2 All hours worked in excess of thirty five (35) hours
per week Monday to Friday will be paid at overtime rates.
4.1.3 All employees may be required to work shiftwork of
forty two (42) rostered hours per week.
4.1.4 Crib breaks shall form part of the ordinary rostered
hours and will be staggered so as to allow for the most efficient work arrangements including continuous operation and
will not exceed thirty (30) minutes taken within one and a half
(1.5) hours either side of the mid point of the shift. Informal
breaks or cups of coffee can be taken in the field by the operator (rather than a one off formal break) considering the needs
of the operation and the employee.
4.1.5 The recognised start/finish of shifts is at the normal
work place or as previously advised by the supervisor.
i.e. Shifts start at the Field vehicle, or control room, or
muster area, or training room. (Changeover on the
machines will be the subject of future negotiations.)
4.2 Day Work—Monday to Friday
The ordinary hours of work for employees engaged on a day
work roster will be thirty five (35) hours per week to be performed Monday to Friday and the spread of hours will be
between 6.00am and 6.00pm but may be varied by agreement
between the employee and the employer.
4.3 Shift Work
There shall be no spread of hours for employees engaged on
shift work. Employees shall be rostered to work an average of
forty two (42) hours per week on any day of the week.
4.3.1 Day Shift
The hours of work for employees engaged on a day shift
roster shall be performed on any seven days of the week.
4.3.2 Continuous Shift
a) The hours of work for employees engaged on continuous shift rosters shall be performed on any day
of the week.
b) The nominal roster for continuous shift employees
will be either twenty one (21) shifts of eight (8) hours
or fourteen (14) shifts of twelve (12) hours worked
in each twenty eight day period.
4.3.3 Six Day Shift
a) The hours of work for employees engaged on a six
day continuous shift shall be performed Monday to
Saturday to cover one hundred and twenty eight (128)
hours continuous operation.
b) The nominal roster for six day shift workers will be
either twenty one (21) shifts of eight (8) hours or
fourteen (14) shifts of twelve (12) hours worked in
each twenty eight day period.
4.3.4 Non Continuous Shift
a) The hours of work for employees engaged on a non
continuous shift shall be performed on any day of
the week. Monday to Saturday to cover eighty eight
(88) hours operation and by agreement rostered Sunday shifts as an alternative.
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b) The nominal roster for non continuous shift employees will be twenty one (21) days of eight (8) hours in
each twenty eight (28) day period.
5.—SHIFT WORK
This clause wholly replaces clause 9—Shiftwork, of the Coal
Mining Industry (Miners) Award 1990.
5.1 Shift work may be required on every day of the year
except Christmas Day, Anzac Day and Good Friday which
may only be worked by mutual agreement by the respondents
to this Agreement.
Shift work will be arranged such that shifts are generally
eight (8) hours per shift but employees may be required to
work up to twelve (12) hours per shift. Shift lengths may be
varied by agreement between the employee and employer. The
employee may request the delegate to be involved as his representative.
5.2 Shifts which commence on one day but the majority of
hours are worked on the following day will be deemed to have
been worked on the following day and payment made accordingly.
5.3 Western Collieries Ltd may alter any employees shift
roster to suit its operational requirements, provided no less
than forty eight (48) hours notice of a change of shift roster is
given to the employees concerned. Any change to the base
operational rosters will be by negotiation between the parties
to this Agreement.
5.4 An employee may be required to change shifts or transfer from day work to shift work or vice versa provided no less
than forty eight (48) hours notice of the change is given.
5.5 When roster change is required by giving 48 hours notice a maximum of one month will be provided on shift unless
agreed otherwise by the individuals concerned.
5.6 Where an employee who is usually a day worker is required to work afternoon or night shift for three (3) consecutive
shifts or less, the employee will be paid an additional 25% of
ordinary time above the normal payment for the shifts so
worked.
5.7 Where an employee commences a new roster he shall be
allowed at least one shift break before he is required to start
the new roster.
5.8 Employees engaged on shift work shall be paid at the
rate of time and one half for the first three hours and double
time thereafter for rostered hours worked on a Saturday and
double time for rostered hours worked on a Sunday.
5.9 An employee not notified at least twenty four (24) hours
prior to being required to work in excess of ten (10) continuous hours (inclusive of crib) shall be allowed a paid meal break
of twenty (20) minutes.
5.10 When a roster change is required the employee and
supervisor will agree on the rostered shifts which average one
hundred and sixty eight (168) hours in four weeks at the time
of the change.
5.11 Employees will be paid an allowance of 15% for rostered
ordinary hours (Monday to Friday) for working afternoon shift
and 25% for rostered ordinary hours (Monday to Friday) for
working night shift. Where twelve (12) hour continuous rosters are worked one shift each day will attract the 25% night
shift allowance.
5.11.1 Day shift means a shift commencing between 0500
hours and 1300 hours.
5.11.2 Afternoon shift means a shift commencing between
1300 hours 1859 hours on any day of the week.
5.11.3 Night shift means any shift commencing between 1900
hours and 0500 hours.
5.12 The base operations rosters are as shown in Attachments A, B, C and D. A review of the operations rosters will
be conducted after six months duration to access the effectiveness of the rosters and negotiate any alternative base operation
roster.
5.13 Process for selection of roster crews
The four shift crews that will be commencing the seven day
roster have been advised.
Any miner not wishing to pursue the agreed seven day twelve
(12) hour shift roster will advise the Production Manager, Premier, within a week.
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The vacancies will be advertised and volunteers sought.
Volunteers will be interviewed and placed to best balance the
crews at all mine sites.
The two coal crews working a non continuous six day eight
(8) hour roster will be filled from the existing employees working in coal handling and mining coal in the pit. Any employee
currently working in coal who wishes to work six or seven
day continuous rosters must advise the Production Manager,
Coal Processes, within a week. Any other worker who wishes
to go on the coal crew can advise the Production Manager,
Coal Processes, within one week.
The Production Manager will select the crew members. Any
miner who feels unfairly treated with regard to crew placement should apply to the Roster grievance committee
comprising of two WCL management and two Union representatives. In future a similar process will be maintained for
employees wishing to change rosters. Employees should first
discuss the matter with their Supervisor and then request the
change through the Production Manager.
6.—LEAVE
6.1 Annual Leave
This sub clause wholly replaces Clause 11—Annual Leave,
of the Coal Mining Industry (Miners) Award 1990.
6.1.1 Employees shall be entitled to one hundred and seventy five (175) ordinary hours leave at the ordinary rate of pay
in respect of each completed period of twelve (12) months
continuous employment.
6.1.2 Seven day shift employees rostered to work on a rotational basis for continuous shifts on seven days of the week
for fifty two (52) weeks of the year shall be entitled to an
additional thirty five (35) ordinary hours leave. Employees
working a seven day continuous shift for part of the year shall
be entitled to pro-rata of the thirty five (35) hours leave calculated on the basis of completed weeks as a proportion of fifty
two (52).
6.1.3 a) Subject to 3(b) leave shall be taken following application of the employee, subject to the convenience of the
employer and unless by approval of the employer no later than
in the twelve (12) months following the date the leave accrues. Leave may be taken by agreement between the employee
and the employer in periods other than one hundred and seventy five (175) or two hundred and ten (210) continuous
ordinary hours.
b) Subject to a reasonable balance of skills being retained
leave will be spread evenly over the year to recognise employees’ preference for leave, approximately 15% at any one time.
Up to twenty (20%) percent of employees in each department
will be approved to take leave within the periods of state school
holidays.
6.1.4 The rate of pay payable during a period of annual leave
shall be at the ordinary rate applicable in the week before the
leave commences.
6.1.5 In addition to the ordinary rate payable during a period
of annual leave, the employee shall receive a loading of 35%
calculated on the employee’s ordinary rate of pay.
6.1.6 On resignation or termination the employee shall be
entitled to any untaken accrued annual leave and except where
the termination is for misconduct or unauthorised absence, prorata leave calculated on the basis of completed weeks of
employment as a proportion of 52.
6.1.7 It is recognised that employees may have urgent business on any particular day. The supervisor will assist arranging
the time off by swaps, change of roster, or approved Annual
leave up to three single days per year. These arrangements
will be planned in advance.
6.2 Sick Leave
This subclause wholly replaced clause 12—Sick Leave
subclause 2 a) and 2 b). An employee will accrue paid sick
leave of one hundred and twenty (120) hours on 1 July. Leave
will accrue on a pro rata basis in respect of any employee who
commences employment after 1 July.
6.3 Long Service Leave
Long Service leave entitlements remain unchanged. Long
Service leave entitlements will be accrued and paid as per the
Award. Long Service Leave will be taken as numbers of weeks
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of leave the minimum period of leave being of two weeks
duration. For each week of long service leave a full calendar
week seven days will be taken and paid at the employees ordinary weekly rate plus loading of 17.5%.
6.4 Holidays
This sub clause wholly replaces Clause 10—Holidays, of
the Coal Mining Industry (Miners) Award 1990.
6.4.1 The following days or the days observed in lieu shall
be observed as paid holidays namely New Year’s Day, Australia Day (February), Labour Day, Good Friday, Easter
Monday, Anzac Day, Sovereign’s Birthday, Christmas Day and
Boxing Day, gazetted from time to time as public holidays
which are observed generally by the public in Western Australia. In addition, a day to be known as Picnic Day shall be
observed on Foundation Day unless the parties agree to some
alternative date.
6.4.2 At Western Collieries Ltd the operations will not be
manned on Christmas day, Good Friday and Anzac day and
these days will be observed as paid holidays. Where a Seven
(7) Day or Six (6) Day shift worker is not rostered to work on
any other holiday prescribed by this clause the employee will
have a days leave added to his annual leave entitlement.
6.4.3 Employees engaged in continuous shift work shall work
on any of the days set out as required by the roster except as
provided by sub clause 6.4.2.
6.4.4 Any employee required for work which cannot reasonably be postponed, on Christmas day, Good Friday, or Anzac
day, may only work by agreement between the parties to this
Agreement.
6.4.5 Payment for a holiday prescribed by this clause shall
be as per the leave entitlement, plus an additional amount equal
to 35% of the ordinary rate of pay.
6.4.6 If a recognised holiday falls within an employee’s period of annual leave and is observed on a day which ordinarily
would have been a working day, there shall be one day, being
an ordinary leave day, added to the employee’s annual leave
entitlement for each such recognised holiday.
6.4.7 Where an employee is required to work on a holiday
prescribed by this clause, the hours so worked shall be paid at
the rate of treble time, or by application from the employee
paid at double time plus a leave day added to the employee’s
annual leave entitlement.
An employee shall be paid for a minimum of four (4) hours
work on a holiday so worked.
6.5 Calculation of Leave Accrual and Payments
All leave entitlements including but not limited to annual
leave, long service leave, sick leave and public holidays remain unchanged and are based on thirty five (35) ordinary
hours per week. Shift work is based on a rostered forty two
(42) hours per week.
The ordinary rate of pay for leave purposes is deemed to be
the employee’s ordinary weekly rate. Payment for leave is made
on the basis of the ordinary rate plus the appropriate loading
plus the production bonus.
A leave day for the purposes of calculating each shift entitlement and payments is as follows. For each shift taken as
leave the equivalent leave hours per day are then calculated on
the basis of 35/42 multiplied by the rostered shift length.
eg 35 x 12 hours equivalent leave = 10 hours
42
Example—
An employee taking four weeks annual leave and working a
seven day continuous twelve (12) hour shift roster would take
4 weeks = 14 shifts each of 12 hours taken off the roster
∴ 14 x 12 x 35 = 140 hours
42
or 4 weeks at 35 hours per week = 140 hours. Paid at 140
hours + 35% loading and production bonus. In any pay period
an employee should be paid a minimum of 70 ordinary hours
pay excluding any shifts of leave without pay.
7.—SPECIAL PROVISIONS
This clause wholly replaces Clause 23—Special Rates and
Provisions, of the Coal Mining Industry (Miners) Award 1990.
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7.1 Industrial Clothing
Each employee under this award will be entitled to receive
two sets of industrial outer clothing per year and two pairs of
safety boots each year.
7.2 Buses
A bus service will be provided by the Company on a regular
route for transport of employees between the town of Collie
and the mine site at the beginning and end of each shift on the
same basis as the award.
7.3 Travel
Where an employee is required to work outside of the usual
hours of duty and has to provide the employees own conveyance the company shall pay the employee an allowance of
(fifty five) 55 cents per kilometre for all kilometres from the
local post office to the place of work and return provided that
where several employees travel in the same conveyance only
one allowance will be paid.
An employee living in the South East of the town of Collie
being off the established bus route and using the employees
own conveyance to travel from place of residence to the mine
site shall be entitled to payment of two full travelling allowances per week.
7.4 Travel Insurance
Travel insurance will be paid annually for each employee
under this agreement to the extent of cover in the current policy
of 1996.
8.—REDUCTION OF EMPLOYEES
The parties in negotiations have agreed to make significant
changes to the work place and continuing improvement to the
efficiency of the overall operation.
Due to the focus of operations moving to the Premier mine
and the impending closure of the WO5H and WO5 open cut
mines there will be a major reduction of equipment and operating sites along with a reduction of employees, which may be
by about one third. Voluntary redundancies will take place over
the two years of this Enterprise Agreement.
A Voluntary Redundancy package will be available after the
6 May 1996. Up to 30 miners may be selected for voluntary
redundancy by April 1996 when WO5H pit closes. As WO5
closes in June 1997 additional voluntary redundancies may be
selected. Acceptance of the offer will be at the sole discretion
of the Company.
The Company will endeavour to let employees go at their
preferred timing, consistent with planning the reductions, given
sensible notice. Should the coal mining operation at WO5 need
to continue past June 1997 management will consult with the
Union regarding the changed timing.
8.1 The Redundancy Process
Any employee interested in voluntary redundancy in the
future should contact the Personnel Officer for information or
to lodge an Application for Redundancy. The Company will
publish the reductions that are required at the time.
After assessment of the numbers, classifications and competency of volunteers the Company reserves the right to select
and determine the timing of redundancy to suit the needs of
the business.
While the voluntary redundancy package is in place, the
unions agree to waive the Seniority and Reduction of Hands
provisions of the Coal Mining Industry (Miners) Award 1990.
As a consequence people taking up redundancy would have
no reemployment rights. When the company is in a position to
commence recruitment, preference will be given to previous
experience in the coal industry, all other things being equal.
Should there be a further need to reduce the workforce in
the future, Western Collieries will consult with the Union regarding the voluntary redundancy program.
8.2 The Redundancy Package
Up until June 1997 this voluntary redundancy package will
replace the package in the 1992 Enterprise Agreement. This
package will cease to exist in June 1997.
If an offer to take Voluntary Redundancy is agreed by the
Company the following benefits will be paid—
a) Actual notice to be not less than Award entitlement.
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b) A maximum sixty five (65) weeks pay (excluding
accrual annual leave termination award entitlements)
c) Four week’s pay in lieu of notice.
d) One week’s pay per year of service.
e) One week’s gratuity per year of service (plus 17.5%
loading, no bonus).
f) One week’s pay per year above twenty (20) years
service.
g) Three week’s pay per year above fifty (50) years of
age.
h) Long Service Leave—accrued entitlement (ie after
six years pro rata and loading).
I) Sick Leave—accrued entitlement (no loading).
j) Annual Leave accrued entitlement (including loading).
k) Superannuation—per Award.
l) Coal Industry Super Fund—per fund regulations.
m) Job Search—paid time up to sixteen (16) hours during notice period to attend confirmed job interviews.
n) Career Path rate including L/H experience allowance
and Production Bonus.
o) Redundancy pay (excluding accrued leave entitlements) not to exceed the total pay the employee
would have received if he had worked to normal retirement age.
p) All accepted volunteers will received an additional
$500.
q) Up to $1,000 retraining on presentation of receipts
within six months of termination.
r) $15,000 ex gratia payment.
9.—SALARY SACRIFICE
9.1 An employee may elect to take a mixture of cash and
non-cash benefits where the value of benefits will equate to
the total gross earnings (including overtime, any applicable
allowances) for the position occupied (“salary sacrifice”).
9.2 Where an employee elects to salary sacrifice, the employee must sacrifice gross earnings to cover the value of the
non-cash benefit, any applicable fringe benefits tax and any
applicable superannuation contribution tax or levy and/or any
other tax imposed by the Australian Taxation Office from time
to time.
9.3 The period of salary sacrifice must be for a minimum of
12 months and the nominated amount of non-cash benefits
must be nominated by the employee at a specified time once
per year.
9.4 An employee who elects to salary sacrifice may choose
to take up to 40% of their ordinary time earnings for their
classification as—
(a) superannuation contributions, and/or
(b) additional death and disability insurance cover contributions
The maximum allowable salary sacrifice is subject to the
Income Tax Assessment Act 1936 (C’th).
9.5 The salary sacrifice will continue to operate during periods of paid leave.
9.6 This clause prevails over all other clauses of this Agreement and any other relevant Agreement or Award which
governs terms and conditions of employment of the employee.
10.—WAGES SCHEDULE.
10.1 Classifications
This clause wholly replaces Schedule 1—Western Collieries Ltd, Clause 28—Wage Schedules, of the Coal Mining
Industry (Miners) Award 1990.
Classification

Level
L1 Mine Operator (91%)
L2 Mine Operator (95%)
L3 Mine Operator (100%)
L4 Mine Operator (105%)
L5 Mine Operator (110%)
L6 Mine Operator (115%)
L7 Mine Operator (120%)

Rate per
Week

525.20

Column
A
4.5%
499.30
521.40
548.80
576.20
603.70
631.10
658.60

Column
B
15.0%
574.30
599.50
631.10
662.70
694.20
725.80
757.30

Column
C
2.5%
588.70
614.60
646.90
679.20
711.60
743.90
776.30
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10.2 Operative Date
Column A is to be paid the first pay period on or after 4
November 1992.
Column B is to be paid on or after 6 May 1996.
Column C is to be paid the first pay period on or after 11
May 1997.
10.3 Production Bonus A
In addition to the rates of pay prescribed in this clause shall
be entitled to a flat amount of $48.00 per week.
10.4 Western Collieries Allowance
An allowance of $18.00 per week shall be paid for all purposes.
ATTACHMENT ‘A’
WESTERN COLLIERIES LTD
OPERATIONS
7 DAY CONTINUOUS—4 CREWS—12 HOUR SHIFTS
WEEK
M
T
W
T
F
S
S
1
N
N
D
D
D
2
N
N
3
D
D
N
N
N
4
D
D
5
N
N
D
D
D
6
N
N
7
D
D
N
N
N
8
D
D
The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours the previous day
finish 0700 hours.
ATTACHMENT ‘A1’
FINAL AGREED ROSTER OF 1 MAY 1996
WESTERN COLLIERIES LTD
OPERATIONS
7 DAY CONTINUOUS—4 CREWS—12 HOUR SHIFTS
WEEK
M
T
W
T
F
S
S
1
D
D
N
N
2
D
D
N
N
3
D
D
N
4
N
D
D
5
N
N
D
D
6
N
N
D
7
D
N
N
8
D
D
N
N
The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours the previous day
finish 0700 hours.
ATTACHMENT ‘B’
WESTERN COLLIERIES LTD
OPERATIONS
6 DAY CONTINUOUS—3 CREWS—12 HOUR SHIFTS
WEEK
M
T
W
T
F
S
S
1
D
D
N
N
2
D
D
D
D8
3
N
N
N
The normal start and finish times are—
Day shift start 0700 hours
finish 1900 hours.
Night shift start 1900 hours previous day
finish 0700 hours.
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ATTACHMENT ‘C’
WESTERN COLLIERIES LTD
OPERATIONS
NON CONTINUOUS—COAL CREWS 8 HOUR SHIFTS
WEEK
M
T
W
T
F
S
S
1
D
D
D
D
D
2
A
A
A
A
A
D
3
D
D
D
D
D
4
A
A
A
A
A
D
Each operator will be rostered off one shift in the four week
cycle.
The normal times for these 8 hour shifts are—
Day shift 0700 to 1500 hours
Afternoon shift 1500 to 2300 hours.

Minor maintenance
1. Pipe couplings (dewatering).
2. Changing light globes.
3. Changing out worn ground engaging tools, ie ripper
boots, pin on teeth.
4. Changing mirrors.
5. Miners to complete full services.
Signed on behalf of—

ATTACHMENT ‘D’
WESTERN COLLIERIES LTD
OPERATIONS
DAY SHIFT—BLAST CREW—8 HOUR SHIFTS
2 CREWS OF 3 EACH ‘A’ CREW AND ‘B’ CREW
WEEK
M
T
W
T
F
S
S
1
A+B A+B A+B A+B A+B
A
2
A+B A+B A+B A+B A+B
3
A+B A+B A+B A+B A+B
B
4
A+B A+B A+B A+B A+B
The normal start and finish times for 8 hour shifts are—
Day shift start 0700 hours
finish 1500 hours.
Afternoon shift start 1500 hours
finish 2300 hours.

WESTERN COLLIERIES LTD (STAFF)
AGREEMENT 1997.
No. 10 of 1996.
BEFORE THE COAL INDUSTRY TRIBUNAL OF
WESTERN AUSTRALIA
Held at Collie on the 6th day of May, 1997
Application 10 of 1996
BETWEEN
WESTERN COLLIERIES LTD
Applicant
and
THE AUSTRALIAN COLLIERIES STAFF
ASSOCIATION
Respondent.
IN THE MATTER OF—
An application to register an enterprise agreement covering
the Staff Association employed by Western Collieries Ltd
Decision of the Tribunal.
THE CHAIRMAN: On this occasion the Tribunal has before
it an application to register an enterprise bargaining agreement
known as Western Collieries Ltd (Staff) Agreement 1997. The
Agreement, as its title suggests, is to apply to employees of
the company currently covered by the Coal Mining Industry
(Staff) Award of 1990, although the Award was substantially
amended in 1992.
The application commenced in December of last year as a
request for a conference before the Chairman in an endeavour
to resolve a dispute between the parties regarding the terms
and conditions of the then proposed agreement. A number of
conferences were held with a view to finalising the terms of
an agreement and, although some progress was made, in fact
no agreement was reached. I am now pleased to say that the
parties have subsequently reached agreement, which is reflected
in the document now before the Tribunal.
There is nothing controversial in the Agreement and nothing
which really warrants comment from me on behalf of the
Tribunal, other than to say that the Agreement is designed to
replace the 1995 Agreement, which expired earlier this year,
and that the Agreement provides for salary increases in the
order of 8 per cent over a period of two years. It is perhaps
worth noting that under the Agreement salary adjustments will
no longer be based on the Hay System for the period of the
Agreement.
Appearances: Mr G.E. Bull appeared on behalf of the
Applicant
Mr C.F. Pullan appeared on behalf of the Respondent
Order.
Having heard Mr G.E. Bull on behalf of the Applicant and
Mr C.F. Pullan on behalf of the Respondent, the Tribunal, by
consent, doth hereby order—
THAT the Western Collieries Ltd (Staff) Agreement
1997 be and is hereby ratified by the Tribunal with effect
on and from the 1st day of March, 1997.
G. L. FIELDING,
Chairman.
Coal Industry Tribunal of Western Australia.

ATTACHMENT “E”
LIST OF SHARED WORK—
Forklifts
Trucks
All lifting devices
Spare wheels
Batteries
Lubrication/services
Filters
Minor maintenance.
Examples of shared work but not limited to—
Forklifts—
9. Positioning of components.
10. Pick up and carry of parts.
11. Removing waste/rubbish from around jobs ie broken/worn parts to rubbish bins.
Trucks
1. Pick up of parts.
2. Delivery of tooling/parts to jobs.
3. Set up of service requirements on shutdown/major
jobs.
4. General testing of machinery.
Lifting devices
1. Operation of cherry picker—man box.
2. Operation of HIAB truck mounted cranes.
Tyre Handler
1. Miners/tyre fitters to operate to complete whole of
job.
Changing light vehicles wheels
1. All trades/miners/staff to change own wheels on light
vehicles.
Batteries/air starts
1. Ability for both trades/miners to jump start or refill
air receivers for starting machines.
Lubrication
1. Ability for both trades/miners to refill/top up lubricants.
Filters
1. Ability for both trades/miners to change/replace filters.

COAL MINERS INDUSTRIAL
UNION OF WORKERS OF WA
(signed)
Date: 12/12/96
General Secretary

WESTERN COLLIERIES LTD
(signed)
Managing Director

Date: 11/12/96
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WESTERN COLLIERIES LTD
(STAFF) AGREEMENT 1997.
21 February 1997.

1.0—TITLE
This Agreement will be known as the Western Collieries
Ltd (Staff) Agreement 1997.
2.0—ARRANGEMENT
1.0 TITLE
2.0 ARRANGEMENT
3.0 DEFINITIONS
(1) Day Worker
(2) Day
(3) Week
(4) Afternoon Shift
(5) Night Shift
(6) Non-Continuous Shift Worker
(7) Seven Day Continuous Shift Worker
(8) Six Day Shift Worker
(9) Fixed Term Employee
(10) Casual Employee
(11) Union
(12) Employer
4.0 SCOPE
5.0 DURATION
6.0 CONTRACT OF EMPLOYMENT
7.0 HOURS OF WORK
(1) Shift Work
(2) Day Workers
(3) Shift Workers
(4) Spread of Hours
(5) Ten Hour Break
(6) Additional Hours
(7) Change of Rosters
(8) Shift Change
8.0 ANNUAL SALARIES
(1) Salary Policy
(2) Salary Administration
(3) Salary Review
9.0 ALLOWANCES
(1) Seven Day Continuous Shift
(2) Six Day Shift
(3) Non-Continuous Shift
(4) Afternoon/Night Shift
(5) Meal
(6) Payment of Shift Allowance
10.0 LEAVE OF ABSENCE
(1) Annual Leave
(a) Day Workers and Non-Continuous
Shift Workers
(b) Seven Day Continuous Shift Workers
(c) Six Day Shift Workers
(d) Pro-Rata
(e) Taking of Leave
(2) Public Holidays
(a) Day Workers and Non-Continuous
Shift Workers
(b) Six Day and Seven Day Continuous
Shift Workers
(c) Attendance on Public Holidays
(3) Sick Leave
(4) Long Service Leave
(5) Parental Leave
(6) Bereavement Leave
(7) Jury Service
(8) Payment on Approved Leave
11.0 WORKERS COMPENSATION
12.0 SUPERANNUATION
13.0 TIME AND WAGES RECORDS
14.0 PART-TIME EMPLOYEES
15.0 UTILISATION OF CONTRACTORS
16.0 GRIEVANCE RESOLUTION
17.0 REDUNDANCY
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3.0—DEFINITIONS
(1) Day Worker
Means any employee who works the majority of their hours
between 0600 and 1800 on any day of the week.
(2) Day
Means the day of the week on which the majority of the
hours of the rostered day or shift is worked.
(3) Week
Means any period of seven consecutive days.
(4) Afternoon Shift
Means any shift where the majority of the hours is worked
between 1500 hours and 2400 hours on any day of the week.
(5) Night Shift
Means any shift where the majority of the hours is worked
between 2100 and 0700 on any day of the week.
(6) Non-Continuous Shift Worker
Means any employee who is regularly rostered to work as
part of a rotating roster covering at least sixteen (16) but less
than twenty four (24) hours per day on any of at least five (5)
days of the week.
(7) Seven Day Continuous Shift Worker
Means any employee who is regularly rostered to work as
part of a rotating roster covering twenty four (24) hours per
day on seven (7) days of the week.
(8) Six Day Shift Worker
Means any employee who is regularly rostered to work as
part of a rotating roster covering twenty four (24) hours per
day on any five (5) days of the week generally Monday to
Friday with the provision to work additional rostered shifts on
Saturday and/or Sunday as required.
(9) Fixed Term Employee
Means any employee who is engaged for a specific period
of time or for the duration of a specific job.
(10) Casual Employee
Means any employee who is engaged on an hourly basis.
(11) Union
Means the Australian Collieries Staff Association. Western
Australian Branch, Industrial Union of Workers.
(12) Employer
Means Western Collieries Ltd.
4.0—SCOPE
This Agreement is binding on the Employer, employees of
the Employer who are members or eligible to be members of
the Union and the Union and its officers. The terms and
conditions and remuneration payable under this Agreement
supersede and are in lieu of those applicable under the Coal
Mining Industry (Staff) Award 1990 and/or any other
agreement, registered/certified or otherwise, between the
Employer and the Union.
Employees covered by this Agreement will work as part of
flexible multi-functional work teams based on multi skilling
principles. There will be no demarcation of tasks or jobs based
on classification, organisation structure or union membership.
Employees will carry out any task which they are competent
to perform, subject to safety and legislative requirements, and
are required to accept accountability for the outcome of their
work performance.
5.0—DURATION
(1) Subject to annual review of salaries this Agreement will
operate until 1 March 1999 or until such later time as the parties
agree.
(2) The parties agree that no later than three (3) months prior
to the agreed expiration date negotiations will commence for
a new agreement.
6.0—CONTRACT OF EMPLOYMENT
(1) Employment will be on a monthly basis except for
probationary and casual employees. Employment may be
terminated by either party on the basis of one (1) month’s notice
for permanent employees, except for those employees serving
a probationary period, and four (4) hour’s notice for casual
employees. The payment or the forfeiture of payment of
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entitlements for the agreed notice period may be made in lieu
of working the agreed notice period.
(2) An employee with more than two (2) years service and
aged over forty five (45) years is entitled to an additional one
(1) week of notice.
(3) Permanent and Fixed Term employees will serve a three
(3) month probationary period of employment from the date
of the employee’s commencement. At the conclusion of this
period the employee’s contract of employment may be
terminated.
(4) The provisions of this clause do not affect the right of
the Employer to terminate the contract of employment without
notice for misconduct, including but not limited to, where an
employee—
(i) Commits a serious criminal offence,
(ii) Commits an act of serious misconduct,
(iii) Is guilty of wilful neglect in the discharge of their
duties,
(iv) Steals from the Employer,
(v) Acts in such a manner so as to endanger the safety of
other employees and/or property of the Employer.
(5) Upon termination of employment the Employer will pay
to the employee all existing entitlements based on current salary
up until the date of termination.
(6) Employees will perform any work or task which the
Employer may reasonably require, including all work which
they are competent to perform and work which they are
required to perform for the purposes of training, subject to
safety and legislative requirements. Employees not attending
for work or refusing to work as directed will not be paid except
as is provided for in Clause 10.0.
(7) Employees who are unable to carry out the duties of their
position will be reassigned to a more appropriate position and
an adjustment made to their salary. If an employee is dissatisfied
with the outcome then they should follow the grievance
resolution procedure in the performance enhancement
guidelines.
(8) Employees are required to wear any protective clothing
or equipment deemed necessary to undertake any task in a
safe manner. All such clothing or equipment will be provided
by the Employer. Employees on engagement will be provided
with two sets of work clothes or uniforms as appropriate which
will be replaced annually or on an as needs basis.
(9) Employees recognise the importance of the guarantee of
the supply of their labour and undertake not to engage in any
unauthorised industrial action. Industrial action includes, but
is not limited to, any strike, ban, refusal to work as directed,
picket, boycott or other act or omission by the employee done
with the intention of, causing the work of the employee or
other employees of the Employer to cease, or interfering with
or interrupting the continuous supply and flow of labour,
product or services, except in those circumstances provided
for by the laws of the State of Western Australia and/or the
Commonwealth of Australia. Any such breach will constitute
serious misconduct.
(10) Any grievance which arises between an employee and
the Employer will be resolved in accordance with the Employee
Performance Enhancement Policy. If resolution is not able to
be achieved internally, then the grievance will be referred to
the CIT of WA or an external arbitrator.
7.0—HOURS OF WORK
Subject to the definitions in Clause 3.0 commencing and
finishing times for rostered days and shifts will be agreed by
the Employer and the employees directly involved.
(1) Shift Work
The Employer is in business to supply customers whose
operations generally cover twenty four (24) hours per day for
three hundred and sixty five (365) days per year. Consequently
any employee may be required to work shiftwork. Individual,
or groups of, employees may be rostered to cover work twentyfour (24) hours per day for three hundred and sixty five (365)
days per year.
(2) Day Workers
The nominal hours of work for day workers are forty two
(42) per week on any day of the week but generally Monday
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to Friday, with the provision of a paid meal break of reasonable
duration which will be taken by individual employees at a time
convenient to work requirements.
(3) Shift Workers
The nominal hours of work for shift workers (six day, seven
day continuous and non-continuous) are forty five (45) per
week and can be worked over any of the seven (7) days. The
nominal hours include the provision of a paid meal break of
reasonable duration which will be taken by individual
employees at a time convenient to work arrangements.
(4) Spread of Hours
Hours of work for all employees will be averaged over a
twelve (12) month period. Rostered shifts for all six day and
seven day continuous shift workers will be up to twelve (12)
hours.
(5) Ten Hour Break
No employee may be required to work more than sixteen
(16) hours in any twenty four (24) hour period. All employees
will have a ten (10) hour break between the finish of any
rostered day or shift and the commencement of the next rostered
day or shift except for approved mutually agreed shift swaps.
(6) Additional Hours
Employees are required to attend to planned and unplanned
work demands which may occur outside of normal rosters or
the nominal working hours. The Employer undertakes to
provide sufficient resources to ensure that employees are not
regularly required to work hours which are significantly in
excess of the nominal annual hours. No additional salary is
payable by the Employer as the annual salary paid to the
employee includes compensation for reasonable additional
hours. The salary is inclusive of travelling time associated with
getting to and from work at all times. Employees are
responsible for ensuring their own transport to and from work.
Notwithstanding the 12 month averaging of hours employees
may, if they feel disadvantaged at any time, raise the issue
with their manager and arrange a mutually acceptable solution.
If employees believe that they are being unfairly treated with
respect to the number of hours they are required to work,
compared with the standard for the position they occupy, and
having regard to their overall package of salary and other
employment related benefits, they should raise the issue
through the Grievance Resolution Procedure outlined in the
Employee Performance Enhancement Policy.
(7) Change of Rosters
The Employer may vary shift rosters after account is taken
of operational requirements. In every instance an endeavour
will be made to give at least forty eight (48) hours notice of a
roster change.
(8) Shift Change
Shift workers undertake to provide their labour and services
if operational requirements dictate additional resources are
required. Shift workers will change over on the job at the
location where they are working at the end of the shift and
may not cease work until relieved by the next shift.
8.0—ANNUAL SALARIES
Each year employees will receive a written statement of their
salary. Employees will be paid the amount determined by the
processes described in sub-clauses (2) and (3). The amount is
payable monthly, generally on the 15th day of each month, in
equal instalments and is payment of all monies (including
salary, wages, allowances, annual leave loading, overtime and
penalty payments) due to the employee under this Agreement
or any other award, agreement or lawful contractual
arrangement between the Employer and the employee.
(1) Salary Policy
The Employer maintains a systematic approach to salary
administration.
(2) Salary Administration
(a) All positions within the organisation are evaluated using
the Hay Method of Job Evaluation. The job evaluation
determines the relative worth of a position. This process
measures the work content and value of a position by analysing
the knowledge and skills, problem solving and accountability
associated with the position.
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(b) All positions except those occupied by new or
inexperienced graduates (who are covered by an incremental
scale) are evaluated on a regular basis to take account of
changes in job content and responsibility. The review is carried
out using detailed information about the job contained in the
job description. To obtain a re-evaluation for an existing
position, or an evaluation of a newly created position, a revised
or new job description must be prepared by the responsible
manager. Every employee’s job description will be reviewed
for currency prior to the annual salary review.
(c) Salary ranges are determined by multiplying the Hay
Points for the position by a formula which is provided by Hay
based on salaries paid for comparable jobs in other
organisations in similar industries. For example, if a position
is evaluated at 400 Hay points and the formula is $100 per
point plus $15,000, the mid-point (100%) of the salary range
for that position would be —
(400 x $100) + $15,000 = $55,000.
The minimum (85%) of the range would be $46,750 and the
maximum (120%) of the range would be $66,000.
(d) Upon commencement an employee will generally receive
a salary set at the minimum (85%) level and will receive a 5%
increase at the completion of successful job induction and the
probationary employment period. Where the commencing
salary is set above 85% the 5% increase will be discounted
accordingly.
(e) When promoted to a higher level position an employee
will receive a salary increase calculated by taking 50% of the
difference between the minimum salaries of the employee’s
existing position and the new position and adding that figure
to the employee’s existing salary or the minimum salary for
the new position whichever is the higher.
(f) Casual employees will be paid 20% above the minimum
salary for the position for which they are employed to
compensate for the fact that Clause 10.0 does not apply to
their contract of employment.
(3) Salary Review
Once this Agreement is registered in the CIT of WA, the
salary for each employee will be adjusted as follows—
2% applicable from the date of the Agreement
3%—1 October 1997
3%—1 October 1998
9.0—ALLOWANCES
(1) Seven Day Continuous Shift
Employees who are rostered to work seven day continuous
shift work will be paid an allowance of 28% of the mid-point
salary of a position evaluated at 342 Hay Points. The amount
will be paid in equal monthly instalments for the period of
time spent working the roster.
(2) Six Day Shift
Employees who are rostered to work six day shift work will
be paid an allowance of 19% of the mid-point salary of a
position evaluated at 342 Hay Points. The amount will be paid
in equal monthly instalments for the period of time spent
working the roster.
(3) Non-Continuous Shift
Employees who are rostered to work non-continuous shift
work will be paid an allowance of 9% of the mid-point salary
of a position evaluated at 342 Hay Points. The amount will be
paid in equal monthly instalments for the period of time spent
working the roster.
(4) Afternoon/Night Shift
Employees who are rostered to work afternoon or night shift
for periods of one week or more which is not part of their
usual roster will be paid an allowance of 9% of the mid point
salary of a position evaluated at 342 Hay Points. The amount
will be paid in addition to salary only for the time actually
spent working afternoon or night shift.
Where a rostered day or shift satisfies more than one of the
definitions in Clause 3.0 (1), (4) (5) then it will be considered
to be afternoon or night shift.
(5) Meal
Employees who are required to work more than two (2) hours
beyond the scheduled finishing time of their rostered day or
shift, will be provided with a meal by the Employer.

563

(6) Payment of Shift Allowance
Employees who are usually shift workers (seven day
continuous, six day and non continuous) will be paid shift
allowance whilst on approved leave, workers compensation
(subject to participation in a rehabilitation programme) and
approved training programmes. Employees who do not work
shift work for periods of two weeks or more for other than the
above reasons will not be paid shift allowance.
10.0—LEAVE OF ABSENCE
(1) Annual Leave
(a) Day Workers and Non-Continuous Shift Workers
Employees will be allowed two hundred (200) hours annual
leave (exclusive of public holidays) for each completed twelve
(12) months of service.
(b) Seven Day Continuous Shift Workers
Employees will be allowed two hundred and eighty four (284)
hours annual leave (inclusive of public holidays) for each
completed twelve (12) months on a shift roster.
(c) Six Day Shift Workers
Employees will be allowed two hundred and sixty eight (268)
hours annual leave (inclusive of public holidays) for each
completed twelve (12) months on a shift roster.
(d) Pro-Rata
Leave will accrue on the basis of completed months of service
and employees will be paid for any untaken annual leave on
termination.
(e) Taking of Leave
Leave may be taken at any time by mutual agreement between
the Employer and the employee. Leave may be taken in more
than one (1) period subject to work requirements but all must
be taken within six (6) months of falling due.
(2) Public Holidays
(a) Day Workers and Non-Continuous Shift Workers
The following days—New Years Day, Australia Day, Labour
Day, Good Friday, Easter Monday, Anzac Day, Foundation
Day, Sovereign’s Birthday, Christmas Day and Boxing Day
will be observed as public holidays. Day workers and noncontinuous shift workers will be allowed time off without loss
of salary, provided they are not absent without authority on
the day prior and/or the day following the public holiday. Day
workers and non-continuous shift workers who are required
to work on a public holiday will have an additional day added
to their annual leave.
(b) Six Day and Seven Day Continuous Shift Workers
Six day and seven day continuous shift workers will not
receive any additional consideration for public holidays
whether worked or not as this is compensated for in the
respective shift allowances. Six day shift workers may
nominate two public holidays in any twelve (12) month period
which will be taken as paid time off.
(c) Attendance on Public Holidays
All employees are required to attend for work on public
holidays on which they are rostered or forfeit salary payment
for the day.
(3) Sick Leave
Employees may access unlimited sick leave without loss of
salary provided that —
• Employees notify the Employer of their intended
absence and the expected duration of the absence
prior to the commencement of the absence.
• Employees may be required to provide proof of illness or incapacity.
• Any period of absence which extends beyond three
months will be subject to review.
• Employees who are unable to perform their normal
work for an extended period due to illness or injury
must make themselves available for an Employer
sponsored rehabilitation programme at the earliest
opportunity.
• If employees are incapacitated for a period greater
than one (1) week whilst on annual leave, they may
have the annual leave re-credited, provided that the
Employer is informed of the incapacity at the time
that it occurs and proof is provided if requested.
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• For employees engaged at the commencement of this
Agreement the dollar value of unused sick leave entitlements on the day prior to the commencement of
this Agreement will be calculated. This amount may
be accessed by —
. maximum pay out of $6,000 per annum to be
made with December salary commencing December 1995 or;
. salary sacrifice to the Western Collieries Employees Superannuation Fund (WCESF) in
four equal instalments commencing December 1995 or;
. as an annual cash payment in four equal instalments commencing December 1995;
. any balance to be paid out on termination of
employment.
(4) Long Service Leave
Employees are entitled to thirteen (13) weeks long service
leave for each eight (8) years service. Leave may be taken in
periods of two (2) weeks or more at a time which is agreed
between the Employer and employee. Employees who are
forcibly retrenched will be allowed pro-rata long service leave
after six (6) completed years of service.
(5) Parental Leave
Employees are entitled to parental leave as prescribed in
Division 6 of the Minimum Conditions of Employment Act
1993.
(6) Bereavement Leave
Employees are entitled upon the death of a spouse, child,
step-child, parent, parent-in-law, sibling, brother-in-law, sisterin-law, grandparent or grandchild to two (2) days paid leave.
If travel to attend the funeral is required the employee is entitled
to one (1) additional day of paid leave.
(7) Jury Service
An employee required to attend for jury service may do so
without loss of salary provided that any fees received are
remitted to the Employer.
(8) Payment on Approved Leave
Employees will not suffer any loss of income whilst on
approved leave subject to those shift work employees on
extended sick leave making themselves available for a
rehabilitation programme at the earliest possible occasion.
(9) For the purposes of taking approved leave a day will be
defined as eight (8) hours Monday to Friday for day workers
or the number of rostered hours on any day for shift workers.
For the purposes of accruing leave entitlements a month will
be a calendar month.
(10) The application of this clause is subject to the provisions
of the Minimum Conditions of Employment Act (1993).
11.0—WORKERS COMPENSATION
(1) Subject to the prescribed limits under the Western
Australian Workers’ Compensation and Rehabilitation Act
1981, an employee, who is temporarily incapacitated from
employment under this Agreement and who is entitled to a
workers’ compensation benefit for that incapacity, will be paid
at the rate prescribed by Clause 8.0, not including any
applicable shift allowance.
(2) Where an employee is undertaking an agreed
rehabilitation programme they will not suffer any loss of salary
providing monthly reviews of progress are satisfactory.
12.0—SUPERANNUATION
The Employer will contribute 10% of annual salary (not
including any applicable shift allowance) per employee to the
WCESF which will be in lieu of any current obligations to the
Western Collieries Ltd Retirement and Assurance Plan for Staff
Members (RAP Fund).
Employees are required under the Coal Industry
Superannuation Act (CISA) to join the Coal Industry
Superannuation Fund (CISF). In the event of the repeal of and/
or amendment to the CISA, to permit exemptions from the
CISF, employees engaged at the commencement of this
Agreement will have the current Employer contribution to the
CISF added to their salary. This amount may be taken as
additional cash salary or be contributed to WCESF at the
employee’s option.
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13.0—TIME AND WAGES RECORDS
Time and wages records will be maintained in accordance
with the requirements of the Inspection of Record 49B of the
Western Australian Industrial Relations Act 1979.
14.0—PART-TIME EMPLOYEES
(1) Notwithstanding anything contained elsewhere in this
Agreement an employee may be employed to work ordinary
hours each week which are less than those prescribed in Clause
7.0.
(2) When an employee is employed under the provisions of
this Clause the employee will be paid a salary and will be
entitled to all other benefits and conditions prescribed
elsewhere in this Agreement in the same proportion as the
employee’s working hours bear to one hundred and sixty eight
(168) hours per four (4) week cycle.
15.0—UTILISATION OF CONTRACTORS
(1) (a) In some situations including increased work demands
and/or the need for different skills or equipment, the use of
contractors is the best means of achieving the essential
efficiency and productivity in the performance of work.
(b) No employee of the Employer will suffer any detrimental
effect in respect of earnings due to the use of contractors. In
the event of a process being contracted, the company will make
every endeavour to provide alternative work for employees
within Western Collieries Ltd.
(2) The circumstances in which the Employer may need to
have contractors perform work will include but not be limited
to —
(i) Peak work demands which are beyond the capacity
of the Employer’s permanent employees;
(ii) Project, expansion or capital works which are beyond the normal labour resources for which the
Employer has geared its operations; or
(iii) Major campaign maintenance or shutdown work or
work related to substantial failure of plant, equipment or process, or machinery or equipment warranty
work which is beyond the normal labour resources
of the Employer and which requires additional labour resources for a temporary period.
(3) (a) Employees of contractors, who are utilised within
the Employer’s operations, will be required to undertake a
safety induction programme to a standard relevant to the
particular work and the circumstances in which the work is to
be performed.
(b) The Employer will require and contractors will ensure,
as a condition of the contract, that the terms and conditions of
employment of employees of contractors utilised within the
Employer’s operations, comply with any awards, agreements
and/or any other lawful arrangements, according to any law of
the State of Western Australia or the Commonwealth of
Australia binding the contractors and their employees, and
comply with the Employer’s safety regulations, and with all
reasonable directions of the Employer.
16.0—GRIEVANCE RESOLUTION
(1) The parties to this Agreement are committed to promoting
harmonious workplace relationships based on goodwill,
teamwork and honest communication. All personnel involved
will use their best endeavours to resolve issues promptly in
accordance with the Employee Performance Enhancement
Policy.
(2) Issues will be raised initially with the employee’s
supervisor. If the matter cannot be resolved then the employee
may request further discussion with the supervisor and more
senior management and, if the employee requests, a Union
representative. If the matter still remains unresolved then it
will be referred to a Union official and a senior Employer
representative. If the matter can not be resolved internally it
will be referred to the CIT of WA or an external arbitrator.
17.0—REDUNDANCY
In the event that market and/or economic factors force the
Employer to reduce employee numbers, the preferred method
of achieving the reduction will be by natural attrition and/or
voluntary redundancy. If a satisfactory outcome is not achieved
within a prudent time frame then a retrenchment programme
may be implemented. From time to time the Employer may

78 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

institute a voluntary redundancy program. Employees may
apply in writing to offer to take up a voluntary redundancy
package. Acceptance of the offer will be at the sole discretion
of the Managing Director.
If an offer to take voluntary redundancy package is agreed
by the Managing Director the following benefits will be
provided—
. 3 months salary in lieu of notice
. additional 1 month if aged 45 years or older
. minimum payment of 1.5 months severance (in addition to above)
. additional 0.5 month for each completed year of service up to a maximum of twelve (12) months salary
. additional 0.25 months for each year above 45 years
of age
. additional 0.25 months for each year of service
greater than 25 years
. total benefit not to exceed fifteen (15) months salary
or more than the employee would have received if
employed to age sixty five years
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. payment of all accrued benefits as per this Agreement
. relocation assistance to anywhere in Australia to a
maximum of $5,000 upon production of receipts
within six (6) months of termination
. retraining assistance of $1,000 upon production of
receipts within six (6) months of termination
. assistance with preparation of applications for alternative jobs
If a retrenchment program is necessary then employees who
are retrenched will receive those benefits listed above plus an
additional lump sum of three (3) months salary.
SIGNED FOR AND ON BEHALF OF—
WESTERN COLLIERIES LTD
_______(signed)_____________
AUSTRALIAN COLLIERIES STAFF ASSOCIATION
_______(signed)_____________
DATE: 21/3/97.

