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1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by
McKechnie J and Hasluck J, with which I am generally
in agreement. It is abundantly clear that the proper law of
the contract of service was the law of Western Australia,
and that there was a very real and substantial connection
with Western Australia, which was more than sufficient
to confer jurisdiction on the Commission. I would dismiss
the appeal, subject, however, to an adjustment in the
damages in accordance with the agreement which has
been reached between the parties.
McKECHNIE J:
Introduction
2 This appeal raises for consideration whether the employer
of a person who is engaged to work overseas is
nevertheless amenable to the jurisdiction of the Western
Australian Industrial Relations Commission when an
action is taken for unfair dismissal.
3 The appellant Mr Parker carries on the business of the
survey and commissioning of marine vessels under the
business name “Marine Offshore Survey &
Commissioning”.
4 On 18 September 1998 he employed the respondent Mr
Tranfield as an oil rig surveyor. Mr Tranfield was
dismissed from his employment on 14 December 1999.
5 On 7 January 2000 he filed an application under the
Industrial Relations Act 1979 s 29 claiming that he had
been unfairly dismissed by Mr Parker.
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Mr Parker did not appear at the hearing, although he did
write to the Commission challenging its jurisdiction and
otherwise disputing the merits of the claim.
7 At first instance the Senior Commissioner held that the
Commission did not have jurisdiction.
8 Nevertheless he went on to determine compensation in
the sum of $US23,790 with a further sum of $7000 as
and by way of benefit denied to Mr Tranfield under his
contract of employment. This was a convenient course,
should he have erred in his decision on jurisdiction.
9 Mr Tranfield appealed to the Full Bench who unanimously
upheld the appeal.
10 From that decision Mr Parker appealed to this Court on
the following particularised grounds—
“1. The ground on which this appeal is made is that
the Full Bench erred in law in holding that the
Respondent (Applicant) was employed in an industry as defined in section 7 of the Industrial
Relations Act 1979 ‘the Act’ and that the Commission thereby had jurisdiction to hear and
determine the Respondent’s (Applicant’s) claim
pursuant to section 29 of the Act.
PARTICULARS
The Full Bench erred in law in holding that the
Appellant (Respondent) carried on a business,
trade, manufacture, undertaking or calling within
Western Australia given that—
(a) There was no or insufficient evidence that
the Appellant (Respondent) carried on any
business, trade, manufacture, undertaking
or calling within Western Australia.
(b) The Respondent (Applicant) was dismissed
from an industry in France.
(c) The Respondent (Applicant) was not employed to perform any work in Western
Australia, nor did he do so.
(d) Contrary to the finding of the Full Bench
there was no evidence that the respondent
(Applicant) could, or would have been required to work in Western Australia.
(e) All the work performed by the Respondent (Applicant) was in fact performed
outside Western Australia, firstly in Singapore and then in France.
(f) There was no evidence that the Appellant’s
(Respondent’s) office in Western Australia
was its ‘head office’, and the centre of the
industry, there being no evidence where the
offer of employment and terms and conditions of employment emanated from, the
only evidence being that the letter terminating the Respondent’s (Applicant’s)
employment emanated from Canada, nor
was there any evidence as to the extent of,
and the nature of the activities conducted
by the appellant (Respondent) from its offices in Western Australia in comparison
with its offices in the United States of
America, Singapore, the United Kingdom
and South Africa.
(g) There was no evidence from where the
payment by the Appellant (Respondent) to
the Respondent (Applicant) emanated.”
11 Although the Commission is said in the grounds to have
erred in law, in my opinion the resolution of this case
depends on the facts. This is consistent with the particulars
set out above which look more like allegations of factual
error than legal mistake.
Legal principles
12 It is not disputed that the Western Australian Parliament
may make laws for the peace, order and good government
of Western Australia and that pursuant to this power its
laws may have extra-territorial effect.
13 In R v Foster; Ex parte Eastern and Australian
Steamship Co Ltd (1959) 103 CLR 256 the High Court
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held that the Commonwealth Conciliation and Arbitration
Commission had jurisdiction to make a binding award in
respect of a log of claims served on a shipping company
whose ships, registered in London, traded between South
Australia and Japan. Dixon CJ was of the view that there
was sufficient connection with Australia because the
disputants were, for the most part, connected by residence,
or the likes, with Australia and the demands were made
with respect to employment for which masters, officers,
and engineers were engaged in Australia.
Taylor J at 289 took the view that it was necessary for
there to be a substantial connection with Australia.
Windeyer J, although in dissent on the overall decision,
on this point expressed the position as follows at 311—
“Prima facie Commonwealth statutes ought not to
be so construed as authorising any subordinate
law-making body to deal with matters which have
no real and substantial connexion with Australia or
to make any rules except such as can be directly or
indirectly enforced by the authority of Australian
courts.”
Later decisions of the High Court appear to have moved
from the requirement of a “real and substantial connexion”
to a less substantial connection.
In Pearce v Florenca (1975-76) 135 CLR 507 the High
Court considered the validity of the Western Australian
Fisheries Act.
After discussing the rule requiring a relevant connection
between the personal circumstances on which the
legislation operates and the State, Gibbs J said—
“For that reason it is obviously in the public interest
that the test should be liberally applied, and that legislation should be held valid if there is any real
connexion—even a remote or general connexion—
between the subject matter of the legislation and the
State. And it has been established by a series of wellknown decisions, which are collected in Cobb & Co
Ltd v Kropp [1967] 1 AC 141, at pp 154-156, that
within their limits the legislatures of the States have
powers ‘as plenary and as ample’ as those of the
Imperial Legislature itself. It would seem anomalous and unfitting that the enactments of such a
legislature should be held invalid on narrow or technical grounds.”
This test was followed by the High Court in the Union
Steamship Co of Australia Pty Ltd v King (1988) 166
CLR 1 by the Court at 14.
The cases are not precisely analogous in that the appellant
does not dispute that the Industrial Relations Act 1979
might have extra-territorial effect in a proper case. Instead
it is contended that the particular facts have no sufficient
connection with the State. However, I consider the
principles expressed in Pearce v Florenca and confirmed
in Union Steamship v King are generally applicable to
resolve factual questions about the extra-territorial effect
of the Industrial Relations Act in particular circumstances.
As a result it may be that the nexus between the factual
circumstances and Western Australia may not be so
substantial as the Commission considered necessary to
ground jurisdiction. A real, even though a remote, or
general connection with Western Australia is sufficient.

The factual circumstances
21 The Commission set out the factual circumstances
between par 36 and par 40—
“36 The facts are quite clear. Mr Tranfield entered
into a written contract of employment in Western
Australia. Clause (1) of the written contract describes the ‘Point of Origin’ in Western Australia
(see exhibit 5 (page 43-48 of the appeal book
(hereinafter referred to as ‘AB’))). At the time,
Mr Tranfield resided in Western Australia and
continued to do so until the time of his dismissal,
at least, and so did the respondent.
37 At all material times, the respondent’s head office of his business was situated in Bunbury in
this State, although it had a branch office in
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Houston, Texas in the United States of America.
The address is described as the principal place of
business in the extract from the Business Names
Register (see exhibit 1, pages 30-33(AB)). The
nature of the respondent’s business was a worldwide one involving providing services to the oil
drilling industry (see the assertion in the advertisement for the position (exhibit 2, page 34(AB))
which is conducted in many part of the world, a
fact of some notoriety. The contract of employment was entered into in this State and within the
jurisdiction of this Commission.
38 Mr Tranfield carried out his actual employment
(ie performed his employment duties) in Singapore and France. He did not, at any time, carry
out such duties in Western Australia, although he
continued to reside here. He was paid here by the
respondent and he was paid to travel overseas to
work. Further, he was, and one assumes, placed
in paid accommodation overseas and paid an accommodation allowance. At least, he was entitled
to those benefits under the contract of employment. He was paid his wages in this State within
the jurisdiction by the respondent from its head
office, one infers. He also travelled backwards
and forwards from Western Australia to Singapore and France respectively.
39 Notably, the written contract of employment
called a ‘Letter of Understanding’ (see exhibit 5,
pages 43-48(AB)) contains no specific reference
to work occurring in or off Western Australia, but
there is no exclusion of such employment and
Mr Schapper’s submission that the employer
could have deployed Mr Tranfield in Western
Australia (including off the Western Australia
coast) we accept.
40 The dismissal was effected by a letter (exhibit 6,
page 49(AB)) dated 14 December 1999. Mr
Tranfield received that letter at his home in this
State. (The Senior Commissioner found that the
notification of dismissal occurred in this State.)
After the dismissal, he was paid about
$US15,000.00, being wages owing. He said, however, that he was still owed $US7,168.00 for
wages.”
The grounds of appeal
22 The term “industry” is defined in the Industrial Relations
Act 1979 to include any business of employers.
23 In the appellant’s general contention, as expressed in the
grounds of appeal, there was no significant evidence that
the appellant carried on business within Western Australia.
24 Counsel for the appellant argued that the business was in
reality a business for the hire of labour to others. The
respondent was not engaged in that business as he acted
for others as a marine surveyor, having been engaged
through the medium only of the appellant’s business.
25 However, the facts do not support this contention.
26 The business name extract for Marine Offshore Survey
and Commissioning described the nature of the business
as “Survey & Commissioning of Marine Vessels” carried
on principally in Bunbury. The advertisement which Mr
Tranfield answered commenced—
“OIL RIG SURVEYORS
require
RIG CHIEF ENGINEER
RIG MECHANIC
RIG SUB C ENGINEER
RIG ELECTRICIAN”
27 In the course of the advertisement it was stated—
“We req the above positions for current & future
projects at locations world wide in ship yards for oil
drilling vessels being upgraded or new build
projects.”
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28 The letter of engagement dated 22 August 1998
commences—
“This is to confirm your employment with our company…”
29 Guidelines were enclosed. The guidelines entitled “PRE
COMMISSIONING & COMMISSIONING GUIDE
LINES” commence—
“Pre commissioning and final acceptance commissioning is our business and therefor we must carry
out our inspections at the highest possible professional standard, we must be alert to any possible
defects, our inspections must be EXACT AND
COMPLETE.”
30 Further on—
“Our clients wants (sic) our opinion, we don’t rely
on other opinions, we are there to inspect the equipment condition and we have the engineering expertise
to do this.”
31 Also attached was a “TIME SHEETS GUIDE” which
gave details of time sheets and invoices, accommodation
and expenses. Under expenses it is stated—
“Careful consideration should be given to items purchased that they can be usefully used and that
discretion is used at the cost of the item, and what
we can do with it at the end of the project, in other
wise (sic) don’t pay high prices for things that we
can’t take with us, and are going to be disposed of,
thrown out.
…
OVERALLS
The company will provide overalls with the company logo and surveyors name on the front pocket,
and also provide a casual dress shirt with company
logo on front pocket.”
32 A letter of understanding, also described as a contract of
employment, set out further details of the employment
arrangements.
33 The documentation does not support particular (a) or
particular (b) of the grounds of appeal. Whether or not
the respondent was dismissed in France or in Western
Australia matters little because the industry in which he
was employed was the employer’s business of survey and
commissioning of ships.
34 As to grounds (c), (d) and (e), there was a real connection
with Western Australia. The employer’s business was in
Western Australia. The contract of employment was made
in Western Australia. Payment of the employee’s salary
was made in Western Australia. Repatriation on
completion of a project was made to Western Australia.
The fact that the employee was required to work entirely
overseas for a Western Australian business does not
prevent the conclusion that there was a real connection
with Western Australia.
35 Particular (f) of the particulars is misconceived. Mr
Tranfield’s undisputed evidence to the Senior
Commissioner was that he was employed in Western
Australia. His evidence was that he saw the advertisement,
faxed the address on the advertisement, received a
telephone call from Mr Parker’s daughter asking him to
re-fax the information because she looked after the office
here. He then received a telephone call from Mr Parker a
month or so after and was offered a job over the telephone.
He wanted to go over a few items so he travelled down to
Bunbury and was further interviewed at the Lockwood
Crescent address, following which Mr Parker wrote the
letter of 22 August 1998 to which I have referred.
36 In short, the factual circumstances alleged by the appellant
are not sustainable. The evidence is to the contrary. The
Full Bench correctly found on the facts that there was a
sufficient connection with Western Australia to found the
jurisdiction of the Commission.
Damages
37 The parties have agreed that in the event the appeal on
ground 1 is dismissed, the amount awarded by way of
damages should nevertheless be reduced to $US20,185.
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In light of the agreement, I would reduce the amount of
damages accordingly and allow the appeal to the extent
necessary to reflect the agreement between the parties.
38 HASLUCK J: The appellant, Ray Douglas Parker,
appeals against a decision of the Full Bench of the Western
Australian Industrial Relations Commission. He seeks an
order quashing the decision of the Full Bench on the
ground that the Full Bench erred in law in holding that
the respondent, Mark Anthony Tranfield, was employed
in an industry as defined in s 7 of the Industrial Relations
Act 1979 and that the Industrial Relations Commission
thereby had jurisdiction to hear and determine the
respondent’s claim for relief in respect of an alleged unfair
dismissal.
39 The appellant is a firm registered under the Business
Names Act 1962 (WA). The firm trades as Marine Offshore
Survey and Commissioning, the nature of its business
being the survey and commissioning of marine vessels.
The firm provides surveying and commissioning services
to the offshore oil industry throughout the world.
40 It is apparent from the relevant business names extract
that the principal place of business of the appellant firm
is 49 Lockwood Crescent, Bunbury in the State of Western
Australia. It seems that the firm also has an office in the
United States of America.
41 The respondent came to be employed by the appellant
after answering an advertisement published in The West
Australian calling for oil rig surveyors, including a rig
mechanic. The respondent was interviewed in Bunbury
by the registered proprietor of the appellant firm and was
subsequently offered employment, which he accepted.
42 The respondent was employed under the terms of a written
contract entered into in this State. The employment
commenced on 18 September 1998. It was a term of the
contract that the respondent’s “point of origin” was to be
Perth, Western Australia “from and to which travel
provisions to the assignments will be provided by the
company”. It was also a term of the contract that the
employer was to reimburse the respondent for any costs
associated with obtaining visas as required for any project.
Further, the employer firm was to provide living
accommodation, together with an accommodation
allowance. The contract was terminable by either party
giving a minimum of 14 days’ notice.
43 The respondent was sent to work as an oil rigger in
Singapore, where he remained until the end of August
1999, when he was sent to work in France. On or about
14 December 1999, whilst in France, he was told by the
proprietor of the appellant firm that he was being sent on
leave, but a short time later he was told by the proprietor’s
son that he was to be dismissed. He subsequently received
from the proprietor of the appellant firm a letter dated 14
December 1999, advising that his employment was
terminated, allegedly for copying material owned by the
appellant, in breach of his contract of employment. The
letter effecting the dismissal was received by the
respondent while he was at home in this State.
44 I note in passing that the respondent did not carry out
any duties in Western Australia, although he continued
to reside in this State. He was paid in this State by the
appellant firm and was paid to travel overseas to work. It
is apparent from this summary that the employment ran
from 18 September 1998 until on or about 14 December
1999.
45 The respondent alleged that his dismissal was harsh,
oppressive or unfair and sought relief in the form of
compensation for loss of potential earnings and benefits
due under the contract of employment.
46 Section 29(1) of the Industrial Relations Act provides
that an industrial matter may be referred to the
Commission by an employee in the case of a claim by an
employee that he has been harshly, oppressively or
unfairly dismissed from his employment, or that he has
not been allowed a benefit to which he is entitled under
his contract of service. By s 7 of the Act, an “industrial
matter” means any matter affecting or relating to the work,
privileges, rights or duties of employers or employees in
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any industry or of any employer or employee therein and,
without limiting the generality of that meaning, includes
issues relating to the various matters specified in the
relevant provision. Reference is made in that regard to
matters such as wages, hours of employment and many
of the other usual incidents of a contract of employment.
Section 23(1) of the Industrial Relations Act provides
that the Commission has cognisance of and authority to
enquire into and deal with any industrial matter. By s
23A, on a claim of harsh, oppressive or unfair dismissal,
the Commission may provide various forms of relief,
including an order for the payment to the claimant of any
amount to which the claimant is entitled.
It follows from these provisions that the claim being
advanced by the respondent was brought before the
Commission as an industrial matter. It seems that the
appellant did not file a notice of answer to the claim, but
wrote to the Commission challenging the jurisdiction to
entertain the application and otherwise disputing the
merits of the claim. The appellant did not appear at the
hearing.
It was against this background that the matter came before
Senior Commissioner G L Fielding. He dismissed the
application on 29 August 2000 on the grounds that he
did not have jurisdiction to deal with the matter.
Commissioner Fielding went on to find that, but for the
absence of jurisdiction, the respondent would have been
entitled to a declaration that he was unfairly dismissed.
The respondent was also found to be entitled to
compensation in the sum of US$30,970 consisting of
US$23,970 in respect of lost earnings and the further sum
of US$7000 as and by way of benefits denied him under
his contract of employment.
Commissioner Fielding accepted that the proper law of
the contract of employment was the law of Western
Australia. He concluded, however, having regard to a
number of previously decided cases, that the jurisdiction
of the Commission was attracted not by the proper law
of the contract or by the residency of the parties, but by
the location of the industry in which the aggrieved
employee worked. The industry in the present case did
not have a sufficient connection with Western Australia
because the work under the contract was performed in
either Singapore or France.
The Full Bench took a different view of the matter. The
Full Bench held that the claim was within jurisdiction. It
was a matter concerning the rights and obligations of
employers and employees in an “industry” as defined by
s 7 of the Act because a business can be said to be carried
on in the place where it is managed.
The appellant submits that the Commission did not have
jurisdiction to deal with the matter brought before it and
thereby seeks to affirm the reasoning to that effect of
Commissioner Fielding. On this view of the matter, the
Industrial Relations Act should be read as being restricted
in its operation within territorial limits, and thus, in the
present case, to work performed in the State of Western
Australia, or to activities having a sufficient connection
to the State.
“Industry” is defined in s 7 of the Act to include any
business, trade, manufacture, undertaking, or calling of
employers or any calling, service, employment,
handicraft, or occupation or vocation of employees. The
term “calling” means any trade, craft, occupation, or
classification of an employee. The other terms mentioned
in the definition of “industry” are undefined.
On the appellant’s case, the respondent was dismissed
from an industry being carried on outside Western
Australia, because the work of the respondent as an oil
rig mechanical surveyor was being performed in France.
The jurisdiction of the Commission is confined to dealing
with any “industrial matter”. The meaning attributed to
that term by the Industrial Relations Act, properly
construed, is any matter affecting the work of employers
or employees in any industry to which the Act applies,
that is to say, an industry with a real and sufficient
connection to the State of Western Australia. The
Commission did not have jurisdiction in the present case
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because a dispute concerning work being performed in
France could not be said to arise in an industry having a
sufficient connection to this State.
The appellant supported this submission by drawing
attention to s 3 of the Industrial Relations Act. The effect
of that provision is to extend the application of the Act to
certain offshore areas specified in s 3(3) of the Act,
namely, the Australian Fishing Zone and the Continental
Shelf.
A requirement in s 3(1)(b)(ii) for the application of the
Act to the specially designated offshore areas is that the
employer concerned be connected with the State. By s
3(2), an employer is said to be connected with the State
for the purpose of the offshore provision if that employer
is domiciled in the State, is resident in the State, is
registered or incorporated under a law of the State in the
case of a company, has an office or a place of business in
the State in connection with the industry concerned, or is
the holder of a licence, lease, tenement, permit, or other
authority granted under a law of the State by virtue of
which the industry is carried on.
These provisions, counsel for the appellant contended,
strongly suggest that the Industrial Relations Act is
restricted in its operation within territorial limits, save
for the offshore areas designated by the Act itself. Counsel
relied also upon the reasoning of Burnside J in
Metropolitan Shop Assistants & Warehouse Employees’
Industrial Union of Workers v Foy & Gibson Pty Ltd &
Ors (1921) 23 WALR (I) 13 at 21 in which the learned
Judge concluded that “industry” meant “that branch of
art where labour is employed for the production of wealth
or value, and in which capital is employed”.
In the present case, counsel argued, as the work the subject
of the contract of employment was performed in France,
being a place situated outside Western Australia and not
lying within the specially designated offshore areas, the
work could not be regarded as forming part of an industry
to which the Act applied.
It is apparent from this overview of the controversy that
the crucial question is whether the term “industry” should
be confined to any industry situated or being carried on
within Western Australia, including the specially
designated offshore areas, or whether it has a broader
meaning.
It is important that rules of statutory interpretation bearing
upon an issue of this kind should not be confused with
the question whether or not a State is able to legislate
extra-territorially.
In Union Steamship Co of Australia Pty Ltd v King
(1988) 166 CLR 1, the High Court recognised that, within
the limits of the grant, a power to make laws for the peace,
order and good government of a territory is as ample and
plenary as the power possessed by the Imperial Parliament
itself; that is, the words “for the peace, order and good
government” are not words of limitation. They did not
confer on the courts of a colony, just as they do not confer
on the courts of a State, jurisdiction to strike down
legislation on the ground that, in the opinion of a court,
the legislation does not promote or secure the peace, order
and good government of the colony.
When it came to legislation having an extra-territorial
operation, it was thought initially that colonial legislatures
were incompetent to enact such legislation. However, as
the High Court noted in the Union Steamship case at 12,
it was eventually accepted beyond any question that
colonial legislatures had powers to make laws which
operate extra-territorially, and this view applied with equal
force to the parliaments of the Australian States, including
the State of Western Australia.
The High Court went on to say, however, that the 19th
century decisions did not deny that the words “peace,
order and good government” might be a source of
territorial limitation. As each State parliament in the
Australian federation has power to enact laws for its State,
it is appropriate to maintain the need for some territorial
limitation in conformity with the terms of the grant,
notwithstanding the recent constitutional rearrangements
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for Australia effected by the Australia Act 1986 (Cth)
whereby State parliaments have power to enact laws
having an extra-territorial operation.
The High Court said further at 14—
“The new dispensation is, of course, subject to the
provisions of the Constitution (see s 5(a) of each
Act) and cannot affect territorial limitations of State
legislative powers inter se which are expressed or
implied in the Constitution. That being so, the new
dispensation may do no more than recognize what
has already been achieved in the course of judicial
decisions. Be that as it may, it is sufficient for present
purposes to express our agreement with the comments of Gibbs J in Pearce where his Honour stated
that the requirement for a relevant connexion between
the circumstances on which the legislation operates
and the State should be liberally applied and that
even a remote and general connexion between the
subject matter of the legislation and the State will
suffice.”
This approach is reflected in the reasoning of various
members of the High Court in an earlier case, namely, R
v Foster; Ex parte Eastern and Australian Steamship
Co Ltd (1959) 103 CLR 256. Dixon CJ said this at 275—
“It does not follow from the adoption of the Statute
of Westminster that Commonwealth legislation
should be construed as if there were no territorial
considerations affecting its interpretation. Indeed it
may be fairly said that when the consequence of invalidity is removed from extra-territorial legislation
it becomes more important to give effect to the presumption governing the interpretation of English
legislation. That is a presumption which assumes that
the legislature is expressing itself only with respect
to things which internationally considered are subject to its own sovereign powers.”
In the same case, Windeyer J said this at 311—
“It is, however, one thing to say that the Commonwealth Parliament has a constitutional power to make
a law having a wide extra-territorial operation. It is
quite another thing to say that it has confided the
exercise of such a power to a subordinate law-making
authority. The Parliament might, as a matter of law,
exercise its powers in defiance of international comity and heedless of whether or not its laws could be
enforced. It does not follow that it has authorised its
industrial tribunals to do so. Prima facie Commonwealth statutes ought not to be so construed as
authorizing any subordinate law-making body to deal
with matters which have no real and substantial
connexion with Australia or to make any rules except such as can be directly or indirectly enforced
by the authority of Australian courts.”
One of the clearest statements that legislation is presumed
not to have extra-territorial effect appears in Jumbunna
Coal Mine NL v Victorian Coal Miners’ Association
(1908) 6 CLR 309 at 363. O’Connor J said—
“In the interpretation of general words in a Statute
there is always a presumption that the legislature does
not intend to exceed its jurisdiction. Most Statutes, if
their general words were to be taken literally in their
widest sense, would apply to the whole world, but
they are always read as being prima facie restricted in
their operation within territorial limits. Under the same
general presumption every Statute is to be so interpreted and applied as far as its language admits as not
to be inconsistent with the comity of nations or with
the established rules of international law.”
Nonetheless, it is now apparent from the reasoning of the
High Court in the Union Steamship case, that it is within
the competence of the State legislature to make any fact,
circumstance, occurrence or thing in or connected with
the territory the occasion of the imposition upon any
person of rights and obligations. It is also within the
competence of the legislature to base the imposition of
liability on no more than the relation of the person to the
territory. The relation may consist in presence within the

2510

69

70

71

72

73

74

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

territory, residence, domicile, carrying on business there,
or even remoter connections. If a connection exists, it is
for the legislature to decide how far it should go in the
exercise of its powers.
The appellant submits, as I have already noted, that s 3 of
the Industrial Relations Act concerning the application
of the Act to offshore areas should be regarded as an
indication by the legislature that the Act is not to have an
extra-territorial operation save for its application to the
specially designated offshore areas. Section 3 of the Act
and, in particular, s 3(2)(d) would be otiose, the appellant
contends, if the Act was intended to apply to any employee
anywhere in the world simply because of some slight
connection to the State of Western Australia, such as the
employer having a place of business within the State.
It is important to note, however, that the application of
the Act to the specially designated offshore areas under
and by virtue of s 3 is expressly made subject to subs (6)
which reads as follows—
“Effect shall be given to subsections (1), (2) and (3)
only where this Act or any provision of this Act
would not otherwise apply as a law of the State, or
be applied as a law of the Commonwealth, to or in
relation to any person, circumstance, thing, or place.”
In my view, the effect of s 3(6) is to affirm the general
precept reflected in the previously decided cases that the
State legislature has power to enact legislation having an
extra-territorial operation. The precept is qualified by the
rule of interpretation that legislation is presumed not to
have extra-territorial effect. There must be a real and
substantial connection between the circumstances on
which the legislation operates and the State of Western
Australia. It follows from the Union Steamship case,
however, that this requirement will be liberally applied
with the result that in certain circumstances activities
taking place outside the State may be subject to the
provisions of the Industrial Relations Act.
On this view of the legislation, s 3 has been introduced
as a precautionary measure in order to remove any
ambiguity that might arise concerning the application of
the statute in the offshore areas. In the words of s 3(6),
effect shall be given to the special rules concerning
offshore areas only where the Act “would not otherwise
apply as a law of the State”. A provision formulated in
this way clearly contemplates that activities taking place
outside the State, in the offshore areas or in other areas
outside the State, may be affected by the Industrial
Relations Act. In a case of doubt, however, as to whether
an industry being conducted wholly or partly in the
offshore areas can be regarded as having a sufficient
connection with the State, the relevant criteria for
resolving that issue are set out explicitly.
Put shortly, there would be no need for subpar (6) of s 3
if the operation of the Act was limited to activities taking
place within the State, but with special provision being
made for the operation of the Act to be extended to the
offshore areas. The presence of subpar (6) suggests that
the Act generally has the potential to apply to activities
outside the State (provided there is a real and substantial
connection with the State) with the result that subpars
(1) to (4) will only be brought into play in exceptional
circumstances where the Act would not “otherwise” apply.
Proper weight must be given to the word “otherwise”.
In the present case, the subject matter of the respondent
employee’s application for relief had to satisfy the
requirement prescribed by s 23(1) of the Act; that is to
say, that it be an “industrial matter”. The jurisdiction of
the Commission is confined to matters of that kind. An
industrial matter could only arise in respect of an
“industry” as that term is defined in the Act. One must
keep in mind that the term in question includes reference
not only to the calling or employment of employees, but
embraces any business or calling of employers. Put
shortly, the nature of the business in the present case is
not to be determined exclusively by reference to the
physical activities of the employee. One must take account
of the administrative and financial functions being
performed by the employer.
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75 It is apparent from the reasoning of the Full Bench that
the approach reflected in Foster’s case and the Jumbunna
Coal Mine case was applied to the circumstances of the
present case. The Full Bench examined the facts of the
matter with a view to ascertaining whether there was a
real and substantial connection between the appellant’s
business and the respondent’s employment in that business
and the State of Western Australia. In my view, this
approach is consistent with the reasoning of the High
Court in the previously decided cases and it cannot be
said that the Full Bench fell into error.
76 When one turns to the details of the matter, I consider
that the Full Bench was correct in holding that the location
of the physical activities undertaken by the employee
should not be regarded as the decisive factor. The industry
or calling of the employer was essentially the provision
of services to other industries operating in the general
field of offshore marine projects. There were various
features of the relationship between the parties which
point to a real and substantial connection with this State.
There was evidence before the Commission that the
employer’s principal place of business was at Bunbury
and that managerial functions relating to the supply of
labour services were performed at that place of business,
including negotiation of the relevant contract of
employment and the payment of remuneration pursuant
to the contract.
77 The terms of the contract of employment are consistent
with this view of the matter in that in cl 2 the point of
origin is described as Perth, Western Australia “from and
to which travel provisions to the assignments will be
provided by the company”. The Commission did not
conclude that the appellant was in an industry within the
meaning of s 7 simply because it had its principal place
of business within Western Australia. That fact was simply
one of various circumstances that were taken into account
by the Full Bench in determining whether there was a
real and substantial connection with Western Australia.
78 The Full Bench clearly took account of Commissioner
Fielding’s findings that the contract was entered into in
the jurisdiction, the wages and other benefits, save and
except accommodation, were paid and payable within the
jurisdiction, the notice of termination was received within
the jurisdiction and the extent of the conduct of the head
office of the business was significant. Against that
background, although the actual work was performed
outside the jurisdiction, a finding could be made that the
work the subject of the contract of employment was
performed by an employee in an industry having a real
and substantial connection with the jurisdiction.
79 It follows that, in my view, the Full Bench did not fall
into error in holding that the respondent was employed
in an industry as defined in s 7 of the Industrial Relations
Act. The Full Bench correctly held that the Commission
had jurisdiction to hear and determine the respondent’s
claim for relief arising out of the alleged unfair dismissal.
Accordingly, I conclude that the appeal should be
dismissed.
80 The appellant submitted also, in the alternative, that the
Full Bench erred in law in awarding damages based on
the respondent’s calculation when those calculations had
no rational basis and could not be explained by the
respondent himself.
81 Submissions bearing upon this issue were canvassed at
the hearing before the Industrial Appeal Court by counsel
for the respective parties.
82 The matter was left on the basis that counsel for the parties
would endeavour to agree the amount in question. The
parties then agreed that in the event the appeal on ground
1 is dismissed, the amount awarded by way of damages
should, nevertheless, be reduced to $US20,185. It follows
that the amount of damages must be reduced accordingly.
I would allow the appeal to the extent necessary to reflect
the agreement between the parties.
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This is an appeal against a decision of the Commission,
constituted by a single Commissioner, given on 17 May
2001, and orders made on 8 June 2001 in matters No
1039 of 2000 and No 440 of 2001. The appeal purports
to be brought pursuant to s.49 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”).
The order was perfected by its depositing in the office of
the Registrar on 11 June 2001 and which, in its full terms,
read as follows—
“WHEREAS this is an application made pursuant
to section 27(1)(v) of the Industrial Relations Act
1979 (the Act) seeking to set aside the order discontinuing matter number 1039 of 2000; and
WHEREAS this matter came on for conference pursuant to section 32 of the Act on 9 and 23 April 2001;
and
WHEREAS the matter was unable to be resolved
and was referred for hearing and determination; and
WHEREAS the Commission finds that the order of
16 February 2001 in matter number 1039 of 2000
was made in error;
NOW THEREFORE, the Commission, pursuant to
powers under section 27(1)(m) of the Act and having regard to equity, good conscience and the
substantial merits of the matter hereby orders—
THAT the order of 16 February 2001 in matter number 1039 of 2000 be revoked.”
GROUNDS OF APPEAL
It is against the decision in matter No 440 of 2001 that
the appellant now appeals on the following grounds—
“1 The Commission erred in law in that the order of
the Commission to revoke the order of the Commission made on 16 February 2001 in matter
number 1039 of 2000 (“the Revocation Order”)
was beyond the jurisdiction of this Commission
as granted by the Industrial Relations Act 1979
(“the Act”).
Particulars
(a) The jurisdiction of the Commission is
granted by the express terms of the Act.
(b) Section 26(1)(a) of the Act is not a provision which vests the Commission with
jurisdiction—it is not a source of jurisdiction. That provision controls the manner
in which the Commission is to exercise its
jurisdiction, once granted.
(b) The Commission has no jurisdiction to
grant orders in a separate application (No.
440 of 2001) where those orders purport
to have an effect on an earlier application
(No. 1039 of 2000), without an express
grant of jurisdiction.
(c) The Revocation Order ought to have been
sought through the appellate procedure in
the Act.
2 The Commission erred in law and in fact in finding that it had power to make the Revocation
Order.
Particulars
(a) There is no power in the Act which supports the making of the Revocation Order.
(b) The power in section 27(1)(m) of the Act
did not support the making of the Revocation Order.
(c) Upon the making of the order on 16 February 2001 the Commission was functus
officio with respect to the respondent’s
claim for unfair dismissal.
(d) The slip rule has no application to the exercise by the Commission of its powers
under the Act and, in any event, that rule
had no application to the circumstances of
the present case.
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3 The Commission erred in law and in fact in exercising its discretion to make the Revocation Order.
Particulars
(a) No evidence was led by the respondent as
to the circumstances whereby the respondent’s solicitors failed to respond to the
Commission’s letter of 30 January 2001.
There was thus no probative evidence to
support the exercise of the Commission’s
discretion.
(b) The Commission failed to give any or any
sufficient weight to the fact that the discontinuance of matter number 1039 of
2001 (sic) was caused by the respondent’s
solicitors.
(c) The Commission failed to give any or any
sufficient weight to the fact that the discontinuance of matter number 1039 of
2001 (sic) was not caused or contributed
to in any way by the appellant or its solicitors.”

5

AMENDED NOTICE OF OBJECTION
There purports to be filed an Amended Notice of
Objection on behalf of the respondent, having been filed
on 17 July 2001. The objection, formal parts omitted,
reads as follows—
“Name of Objector: John Franklyn Lane
The abovenamed objector hereby objects to the
whole of the abovementioned application.
The grounds of objection are—
1. the notice of appeal has not been validly instituted;
2. the appeal is based on the decision of Commissioner Wood which constitutes a finding,
as defined in Section 7 of the Industrial Relations Act 1979 (“the Act”); and
3. section 49(2A) (sic) of the Act provides that
an appeal does not lie under Section 49 from
a finding unless, in the opinion of the Full
Bench, the matter is of such importance that,
in the public interest, an appeal should lie;
4. there is no public interest raised by the appeal;
5. the Commission had jurisdiction pursuant to
section 23 of the Act to enquire into and deal
with any industrial matter. Application no. 440
of 2001 was an industrial matter brought before the Commission, in that, it was a matter
affecting or relating to the work, privileges and
rights or duties of the Applicant. Section
27(l)(m) of the Act in particular by enabling
the correction of an “error” provided sufficient
power for the Commissioner’s decision to revoke the discontinuance.
6. there was no appealable error made by Commissioner Wood in the exercise of his
discretion to revoke his order discontinuing
application no. 1039 of 2000.
The objector is or is likely to be affected by the application in the following manner, namely—
1. The objector has suffered financial hardship
because of the dismissal. The objector should
not be deprived of his right to seek relief and
compensation in relation to that dismissal.
2. The objector will incur further costs in preparing for the appeal and being represented at
the appeal.
3. The objector will be deprived of the fruits of
his litigation in that there may be a further
delay in the hearing and final determination
of the objector’s industrial matter before the
Commission.
4. The objector’s application for an order pursuant to Section 29 of the Industrial Relations
Act 1979 was lodged on 7 July 2000 and is
still to be heard. To further delay the hearing
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would accentuate the hardship experienced by
the objector and in all the circumstances would
be unjust.
Additional Matters
1. In the event that the Appellant is successful in
its appeal on the grounds that the Commissioner did not have the requisite jurisdiction
to revoke the order and as a consequence application no. 440 of 2001 is dismissed, the
objector seeks an order for an extension of
time to lodge an appeal against the decision
of Commissioner Wood made on 15 February
2001 in application no. 1039 of 2000 and for
that appeal to be heard at the same time as
this Appeal. A draft Notice of Appeal is attached.
2. Further and in the alternative, if the Appellant
is successful to the extent that the discontinuance of application no. 1039 of 2000 is not
set aside, the objector seeks an order for an
extension of time to lodge a fresh application
for harsh, oppressive and unfair dismissal.”
6 The Notice of Objection is not a competent step in the
proceedings, either pursuant to the Act or to the Industrial
Relations Commission Regulations 1985 (as amended), in
an appeal to the Full Bench pursuant to s.49 of the Act.
However, the Full Bench was entitled to and treated the
notice as reflecting submissions which might be put to it.
Draft Notice of Appeal—Matter No 1039 of 2000
7 We would also add that attached to the “Amended Notice
of Objection” was a draft Notice of Appeal to the Full
Bench against the decision of the Commission in matter
No 1039 of 2000. However, Mr Bennett, of Counsel for
the respondent, when asked by the Full Bench, expressly
declined to apply for an extension of time within which
to institute (or to otherwise pursue) such an appeal.
BACKGROUND
The respondent employee, Mr John Franklyn Lane, was
the applicant in proceedings at first instance brought by
application No 1039 of 2000, which was filed in this
Commission on 7 July 2000.
9 The appellant is and was, at all material times, a company
incorporated under the laws of this State and was engaged
in business of the provision of various internet related
services. At all material times, from 16 June 1999, Mr
Lane owned 20% of the business known as
“aussie.com.au”. Mr Lane alleged that he was an
employee of the appellant, having commenced
employment as Business Development Manager on or
about 20 August 1999, and that he was, on 27 June 2000,
summarily dismissed. He alleged that this dismissal was
harsh, oppressive and unfair and sought an order for
reinstatement without loss of entitlements, making
application pursuant to s.29 of the Act. The application
was opposed by the respondent.
10 There was a conciliation conference held pursuant to s.32
of the Act on 28 November 2000, followed by a letter to
the respondent, care of his solicitors, signed by the
Associate to the Commissioner and dated 30 January 2001
which, formal parts omitted, reads as follows—
“A conciliation conference pursuant to section 32 of
the Industrial Relations Act 1979 was held before
Commissioner Wood on 28 November 2000. At the
conclusion of which the matter was settled and the
Commission advised that the matter would be adjourned for seven days.
On 6 December 2000 correspondence was received
from the applicant’s solicitor indicating that the
matter was settled and a notice of discontinuance
would be filed within 10 days.
Please advise the Commission, in writing, of progress
with the matter or alternatively file a notice of discontinuance by close of business Wednesday 14
February 2001. If the Commission has not had a reply by this date the matter will be discontinued on
the Commission’s own motion.”
8
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11 There was no response to that letter.
12 We should add that, after the conference, the solicitors
for both parties were discussing the contents of a deed of
settlement and there were submissions before us as to
whether a settlement had been reached or not, by reference
to correspondence between solicitors and copies of a draft
deed of settlement contained in a Supplementary Appeal
Book.
13 The matter came before the Commission which, by order
made on 15 February 2001 and perfected on 16 February
2001. The terms of the order made in application No 1039
of 2000, in full, are as follows—
“WHEREAS this is an application pursuant to section 29(1)(b)(i) of the Industrial Relations Act 1979;
and
WHEREAS on 28 November 2000 a conference was
held pursuant to section 32 of the Act, at which time
terms of settlement were agreed; and
WHEREAS the Commission wrote to the applicant
on 30 January 2001 advising that the application
would be discontinued on the Commission’s own
motion unless advised otherwise by the applicant
by 14 February 2001; and
WHEREAS there has been no response on behalf of
the applicant;
NOW THEREFORE the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act 1979, hereby orders—
THAT the application be and is hereby discontinued.”
(See pages 22-23 of the appeal book (hereinafter referred
to as “AB”).)
14 An application, No 440 of 2001, purporting to be made
pursuant to s.27(1)(v) of the Act, was lodged in the
Commission on 12 March 2001 and, after a hearing on
17 May 2001, an order revoking the order reproduced
above and made in application No 1039 of 2000 was
made.
15 In his reasons for decision (see pages 10-14(AB)),
delivered extemporaneously on 17 May 2001, the
Commissioner noted that there was an agreement between
the parties which was “an agreement which was all but
settled in the conference of the 28th of November 2000,
bar for some wording in a deed of settlement (which was
to be confidential between the parties)”. Apart from that,
a settlement was achieved.
16 The Commissioner, however, expressly found that
settlement had not in fact been reached and that the
correspondence was explicit about it. He did not deal with
the correspondence, except to reproduce the terms of a
letter of 15 December 2000 from the solicitors for the
appellant to the solicitors for the respondent, which reads
as follows—
“1. We have received no correspondence from you
since our letter of 6 December.
2. Given the delays which have occurred in connection with this matter (none of which have been
attributable to our client), we are instructed to
inform you that, should you not accept our client’s proposal for settlement by 5.00pm today,
all offers from our client will lapse immediately
thereafter.
3. If no or no adequate response is received by that
time, we propose writing to the Commissioner
requesting a directions hearing in the new year
and a date for trial.”
(See page 39 of the Supplementary Appeal Book.)
17 The Commissioner then found that no settlement was
achieved.
18 The Commissioner then held that, to not allow Mr Lane
to pursue his case would be in breach of his duties under
s.26 of the Act, given that the terms of his original order
were also clear.
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19 The Commissioner quoted a recital to the order as
follows—
“WHEREAS on 28 November 2000 a conference
was held pursuant to section 32 of the Act, at which
time terms of settlement were agreed....”
20 The Commissioner then observed that this was an error,
i.e. to find that terms of settlement were agreed, and that
the letter of the Commission of 30 January 2001, which
we have reproduced above at paragraph 9, is also an error.
21 The correspondence from the solicitors for Mr Lane dated
6 December 2000 is quoted in part at page 11(AB) and
reads as follows—
“ We write to confirm that the matter has now been
settled between the parties with the only outstanding matter being the execution of the Deed of
Settlement—now substantially settled between the
parties—the payment of the settlement sum, and the
filing of the Notice of Discontinuance (which must
await the execution of the Deed and payment of the
settlement sum).
We shall write to you immediately if there are any
difficulties experienced in the settlement of the above
Application, which we anticipate should be completed, and a Notice of Discontinuance filed within
the next 10 days.”
(See page 35 of the Supplementary Appeal Book.)
22 The Commissioner, having held that an error had been
made and that s.27(1)(m) of the Act, which provides a
power to—
“correct, amend or waive any error, defect or irregularity whether in substance or in form.”
applied.
23 The Commissioner also held that, to not exercise his
discretion to amend the error that was made would be
ruling out Mr Lane’s application to have his unfair
dismissal conciliated or, alternatively, determined, and
that that would be a wrong exercise of his “obligations”
under the Act. The Commissioner then determined to
revoke the order which was made on 15 February 2001
and deposited on 16 February 2001. This, therefore,
effectively reinstated Mr Lane’s application and returned
it to a point of conciliation.
24 The Commissioner observed that he was not making an
order pursuant to s.27(1)(v) of the Act. He observed that,
in respect of application No 440 of 2001, he would be
asking the Registrar to “cease that file” and it would then
become part of application No 1039 of 2000. He observed
that the matters were, effectively, the same matter and
that the approach made to the Commission by application
No 440 of 2001 could have effectively been made by
correspondence to the Commission because Mr Lane was
seeking that matter No 1039 of 2000 be reinstated or
revived.
25 The Commissioner then held that application No 440 of
2001 would not be a separate application and that this
order was being made pursuant to s.27(1)(m) of the Act
or pursuant to the general power under s.26(1)(a) of the
Act to act without regard to technicalities or legal form.
26 Thus, the orders of 16 February 2001 would be revoked
and Mr Lane’s s.29 application would be returned to
conciliation.
27 The appellant contended at first instance that the
Commission did not have the power to entertain
application No 440 of 2001 because, by virtue of the order
of 16 February 2001, the Commission was functus officio
in respect of Mr Lane’s s.29 application. The
Commissioner did not consider this to be the case. The
matter was clearly intended to be finalised by the
Commission on the premise that the settlement had been
achieved.
28 In addition, the Commissioner held that he was not functus
officio and that the slip rule should apply. He referred to
the judgment in Cook v Australian Postal Corporation
[1997] 597 (FCA) in which it was said—
“the functus officio concept is referable only where
the duty concerned has been finally performed by a
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relevant order or award or decision and not where
some mere interim or preliminary conclusion has
been reached; an interlocutory order may be set
aside.”
29 (The term “functus officio” has been dealt with by the
Full Bench of this Commission and by the Industrial
Appeal Court.)
ISSUES AND CONCLUSIONS
30 This appeal is a narrow one. Part of the appeal relates to
its competence. That stems from the nature of the order
made. At first instance, there was an application made to
revoke the order made in application No 1039 of 2000,
an order which was made and perfected.
31 That order, which was made and perfected, was clearly a
decision, within the meaning of s.7 of the Act, where a
decision is defined as follows—
““decision” includes award, order, declaration or
finding”
32 We should also add that a “finding” is defined in s.7 of
the Act as follows—
““finding” means a decision, determination or ruling made in the course of proceedings that does not
finally decide, determine or dispose of the matter to
which the proceedings relate”
33 Further, because the order was perfected, it was an order
in its final form in that the depositing of the order in the
office of the Registrar effected a compliance with s.36 of
the Act.
34 The perfected order, by definition, constitutes also a
“decision”, as defined, for the purposes of s.49 of the
Act.
35 Thus, it was a decision which therefore gave a party to
the proceedings the right to institute an appeal against it.
There was no doubt that the order correctly recorded the
meaning of the court at the time.
36 The question then is whether the applicant at first
instance, the respondent on this appeal, could validly
apply for the revocation of the order and whether the
Commission at first instance had jurisdiction and
power to make the order.
37 It was submitted by the appellant that the Commission,
having made the order of 16 February 2001 in application
No 1039 of 2000 which constitutes, as we have observed,
a decision, was functus officio. It was plainly functus
officio; it had disposed of the matter before it by means
of an order which it said was made by consent and, in
fact, made the order.
38 The Commission had no more functions, once the order
was perfected, which it could perform in relation to the
matter. The Commission was therefore functus officio.
39 Further, it was submitted by the appellant, there was no
“industrial matter” before the Commission.
40 There was no “industrial matter” because the Commission
had heard and determined the matter and exhausted its
jurisdiction and powers. The Commission had made a
final and dispositive order in relation to the industrial
matter before it. The Commission was functus officio
because it had discharged all of its functions and could
do nothing more after the order was perfected, as it was
(see AEEFEU and Another v Executive Director, Building
Management Authority 75 WAIG 2483 (FB) and the cases
cited therein; see also RRIA v AMWSU 70 WAIG 2083
(IAC); ALHMWU v Metro Meat International Limited
78 WAIG 813 (FB)).
41 Next, since the matter came before the Commission under
s.32 of the Act, there were no more powers for it to
exercise because the Commission had purported to make
an order, based on an alleged agreement following a
conciliation pursuant to s.32 of the Act, which order was
perfected. Once perfected, the order could only be dealt
with by this Commission and constituted by the Full
Bench pursuant to s.49 of the Act.
42 It was submitted by the respondent that the Commission,
having made an error which it identified, was entitled to
correct the original order pursuant to the “slip rule”.
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43 First, there is no slip rule which exists unless it exists in
Rules of Courts (see Shaddock & Associates Pty Ltd and
Another v The Council of the City of Parramatta 151 CLR
590, where the “slip rule” was contained in the Rules of
the Court). There is no common law slip rule which would
apply to this Commission. Such a power is contained in
s.27(1)(m) of the Act. The Commissioner purported to
use s.27(1)(m) as the basis of his power to make the
revocation order. That section, however, commences with
the words “Except as otherwise provided in this Act”.
S.49 and s.36 provide otherwise.
44 In addition, the Commissioner was not correcting an error
in substance or in form (or any slip) but, effectively and
actually revoking an order which had been made,
constituted by a single Commissioner and, in addition,
which had been perfected.
45 Further, if “court” is taken to include this Commission,
which is a court of record (see s.12 of the Act), and “a
court” includes the Full Bench sitting on appeal (see
Lebeidi t/as Sugar Gum Restaurant v Napoli 81 WAIG
1357 (IAC), s.34 forbids the Commission, too, dealing
with the order in the manner which it did. (There is no
definition of the term “court” in the Act, save and except
as follows (see s.7)—
““Court” means the Western Australian Industrial
Appeal Court continued and constituted under this
Act”
46 In any event, the error submitted to have been made was
not an error in form or an error which would attract the
slip rule, insofar as that rule is contained in s.27(1)(m) of
the Act. Further, since this was not an error made in the
exercise of the jurisdiction, it is clear there was not an
error made or that it was one of substance, within the
meaning of s.27(1)(m) of the Act. We were not cited any
authority for the meaning of the phrase “error in substance
or in form”, and no authority was cited which would
establish that, if there was an error, it was one of
“substance”. It was certainly not one of “form”.
47 S.27(1)(m) of the Act, for those reasons, does not and
did not provide any power to the Commission at first
instance to make the order which it did.
48 S.27(1)(v) of the Act gives no power, either, to make such
an order. S.27(1)(v) must be read in the context of all of
the preceding powers prescribed in s.27(1). S.27(1)(v)
confers a general power which is a catch-all for matters
which have been expressly included. It is not to be read
in isolation, but in the context of the specific powers which
precede it (see RRIA v FEDFU 67 WAIG 315 (IAC)). It
provides no power to correct orders which have been
perfected.
49 It is also necessary to observe that no head of power or
jurisdiction is conferred on the Commission by s.26(1)(a)
of the Act. That section does not confer a general
jurisdiction to do whatever is thought to be in accordance
with equity, good conscience and the substantial merits
of the case. There must first be a foundation in the Act
itself for the exercise of the jurisdiction before s.26
operates (see RRIA v ADSTE 68 WAIG 11 (IAC)
(“Pepler’s Case”) per Olney J at page 20).
50 The order appealed against was also arguably a finding,
as defined, because, by the order, the Commissioner did
not finally dispose of the proceedings, but it is usually in
the public interest that an order such as this, made in
excess of jurisdiction and power, be corrected. The appeal
should be allowed to be made pursuant to the power
conferred on the Full Bench by s.49 of the Act, by
reference to s.49(2a).
51 The order made at first instance was made without
jurisdiction or power. It was incompetent and should be
quashed.
52 We therefore upheld the appeal, for those reasons, and
quashed the decision at first instance.
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2001 WAIRC 03362
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSSIE ONLINE LIMITED (ACN 004
160 927), APPELLANT
v.
JOHN LANE, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 26 JULY 2001
FILE NO/S
FBA 36 OF 2001
CITATION NO. 2001 WAIRC 03362
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld and decision at first
instance quashed.
Mr S K Shepherd (of Counsel), by leave
Mr M L Bennett (of Counsel), by leave,
and with him
Ms L Boardley (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 25th day of July 2001, and having heard Mr S K Shepherd (of Counsel), by leave, on behalf of the appellant and Mr
M L Bennett (of Counsel), by leave, and with him Ms L
Boardley (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter
and having determined that reasons for decision therefor shall
be delivered at a future date, it is this day, the 26th day of July
2001, ordered and declared as follows—
(1) THAT appeal No FBA 36 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commissioner made on
the 8th day of June 2001 in matter No 440 of 2001
be and is hereby quashed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 03625
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 27 AUGUST 2001
FILE NO/S
FBA 17 OF 2001
CITATION NO. 2001 WAIRC 03625
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
No appearance by or on behalf of the
appellant.
Ms M G Saraceni (of Counsel), by leave

_______________________________________________________________________________
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Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full
Bench.
2 This is an appeal whereby the abovenamed appellant, Mr
Emmanuel Kapsanis, by TRM Legal Services, Solicitors,
on 10 April 2001, lodged an appeal against a decision of
the Commission made on 20 March 2001 in matter No
1465 of 1999. The Notice of Appeal, for reasons which
we will express later in these reasons, did not comply
with Regulation 29 of the Industrial Relations
Commission Regulations 1985 (as amended) (hereinafter
referred to as “the Regulations”).
3 By letter dated 10 April 2001, the abovenamed solicitors
advised the Commission, inter alia, that Mr Kapsanis’
residential address was Unit 19, 43 Kinsella Street,
Joondanna WA 6060, and that his home telephone number
was 9440-1004.
4 On 17 April 2001, there was filed in the Commission a
notice that TRM Legal Services had ceased to act for Mr
Kapsanis in the appeal and that he would act thereafter in
person.
5 By letter dated 8 May 2001, Deputy Registrar Buttel wrote
to Mr Kapsanis at the above address, asking that Mr
Kapsanis contact him if it was Mr Kapsanis’ intention to
proceed with the appeal, because there were requirements
to be attended to. A further letter, in similar vein, was
forwarded on 15 June 2001 to the same address. Neither
letter was returned to the Commission, as not having been
delivered to Mr Kapsanis. Neither letter was answered.
6 On 20 July 2001, although there was no evidence of
service of the Notice of Appeal, and no appeal books
have been filed, Messrs Jackson McDonald, Solicitors,
acting for the respondent company, sought orders pursuant
to s.49(5)(a) and s.27(1)(a)(iv) of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”) that the appeal be dismissed for “want of
prosecution” in accordance with the principles set out in
AWU v Barminco Pty Ltd—Plutonic Project (2000) 80
WAIG 3162 (FB).
7 The grounds in support of the application for orders to
dismiss the appeal are as follows—
“(a) the inadequacy of the notice of appeal in that it
fails to comply with regulations 29(1) and (2) of
the Industrial Relations Commission Regulations
1985;
(b) the length of the delay in that the notice of appeal was filed on 10 April 2001 and, as at the
date of filing this application, no other steps have
been undertaken such as to evince an intention
on the part of the appellant to have the matter
proceed;
(c) the lack of or insufficiency of the explanation for
the delay;
(d) that there is no or no substantial evidence of hardship to the appellant if this appeal is dismissed,
particularly given that the appellant does not seek
reinstatement;
(e) that the respondent would be prejudiced if the
appeal is allowed to proceed notwithstanding the
delay, given that the respondent is a company
which is not trading and has not been trading since
about November 1999 and its directors are (due
to their statutory duties) prevented from dissolving the company, or similar, given the current
appeal which the appellant is not prosecuting;
(f) that the respondent has a reasonable expectation
that it be left to enjoy the fruits of the judgment,
but it cannot do so in the current circumstances;
(g) that the appellant has not responded to various
communications (both written and verbal) from
the Registry of this Commission.”
8 A Declaration of Service was filed on 23 July 2001 in
which one Brenda Kay Hoddinott, on behalf of the
applicant, declared that, on 20 July 2001, she served this
Notice of Application upon Mr Kapsanis “by pre-paid
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post at Unit 19, 43 Kinsella Street, Joondanna WA 0606
(sic)”. We are satisfied that it was so served.
On 1 August 2001, in response to a letter of 27 July 2001,
Mr Kapsanis telephoned the Associate to the President
and advised his availability to attend a hearing of this
application. He advised that, inter alia, he was available
on 20 August 2001, and the Associate advised him that
he would be forwarded a Notice of Hearing.
A Notice of Hearing was forwarded to the same address
on 2 August 2001. Again, the notice was not returned as
being incapable of delivery to the addressee, Mr Kapsanis.
On 14 August 2001, Mr Kapsanis telephoned the
Associate to the President saying that he had received
the Notice of Hearing. He was informed by the Associate,
inter alia, that it would be necessary for him to attend the
hearing of this application in the Commission on 20
August 2001.
The Full Bench, being satisfied that the Notice of Hearing
had been duly served within the meaning of s.27(1)(d) of
the Act, proceeded, there being no appearance by the
appellant (respondent), to hear the respondent’s
application (see the discussion of the Full Bench’s powers
by the Industrial Appeal Court in Lebeidi t/as Sugar Gum
Restaurant v Napoli (2001) 81 WAIG 1357 (IAC)).
It was asserted from the bar table by Counsel for the
respondent, Ms Saraceni, as we understood it, that the
appellant had been engaged by the respondent on
probation and that he was dismissed after 24 hours, and
fairly dismissed, having himself repudiated the contract.
If that were so, it was open to find that there was no
dismissal, let alone that it may have been unfair. That
assertion was not denied and we accept that this was the
case for the respondent on appeal. There is no merit in it.
It was submitted that there was no merit in the appeal
which had been brought to the attention of the Full Bench.
There was none, in fact, brought to the attention of the
Full Bench.
Further, other than his solicitors having filed a Notice of
Appeal on 10 April 2001 and, presumably, having served
it because the respondent made this application, no other
step has been taken in the proceedings. No Declaration
of Service of the Notice of Appeal has been filed. No
appeal books have been filed or served. No applications
to extend time within which to file or serve appeal books
have been made.
The Notice of Appeal itself is defective in that it does not
specify any particulars of the allegations that the decision
was against the weight of the evidence or of part of the
evidence, nor does it specify any particulars of the
allegation that the decision was wrong in law (see
Regulations 29(1) and 29(2) of the Regulations).
The notice should not have been accepted in that form by
the Registrar or his officers. The appeal should, in the
absence of any application to amend or any voluntary
provision of particulars, be dismissed for that reason alone
in the circumstances of this case.
The Notice of Appeal was filed over four months ago
and no intention has been evinced and/or no step taken to
proceed with the matter. There was no explanation made
or sought to be made to the Full Bench for this delay.
There is no evidence of hardship on the count of a lost
chance of reinstatement if this appeal is dismissed because
no reinstatement was sought at first instance. The loss of
the opportunity to make a claim for compensation, if the
appeal is now dismissed, is counterbalanced, in the
circumstances of this application, by the fact that, as we
accept, the assertion not having been contradicted, that
the liquidation of the company has been delayed pending
the prosecution of the application at first instance and
this appeal.
Further, the respondent should now be permitted, after
over four months with no further step taken to proceed
with the appeal, to enjoy the fruits of its “judgment”.
That is much more the case when there is no submission
as to the merit of the appeal to the Full Bench on behalf
of the appellant. Moreover, the Full Bench, in our opinion,
is entitled to conclude on the submissions made that the

81 W.A.I.G.

merit of the appeal lies with the respondent.
21 Further, the history of taking no steps to proceed with
the appeal beyond the filing of the notice (and presumably
service) is completed by the failure of the appellant to
appear to oppose this application; nor has he responded
to requests from a Deputy Registrar to take further steps
in the matter (see the principles laid down in AWU v
Barminco Pty Ltd—Plutonic Project (FB)(op cit)).
22 S.26(1)(c) of the Act requires the Commission to consider
the interests of those directly or indirectly affected; in
the case of an unrepresented person and in an application
such as this, that consideration must be more careful than
usual but, in this case, the appellant has done nothing for
four months, asserted no merit or gave no explanation,
remained content with a defective notice, and failed to
respond to the Commission’s officers or appear upon this
application.
23 Having regard to the time elapsed and s.26(1)(a) of the
Act, the interests of the respondent outweigh those of the
appellant, the enjoinder to the maximum of expedition
contained in s.6(c) of the Act being relevant. For all of
those reasons, we would find that the equity, good
conscience and the substantial merits of the case lie with
the respondent’s application.
24 Pursuant to s.49(5)(a) of the Act (and, if necessary,
s.27(1)(a)) and, for those reasons, we agreed that the
application herein should be acceded to and the appeal
dismissed.
2001 WAIRC 03575
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
EMMANUEL
KAPSANIS,
APPELLANT
v.
GOLDSPACE PTY LTD T/AS
PARABURDOO INN, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 20 AUGUST 2001
FILE NO/S
FBA 17 OF 2001
CITATION NO. 2001 WAIRC 03575
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal dismissed.
No appearance by or on behalf of the
appellant.
Ms M G Saraceni (of Counsel), by leave

______________________________________________________________________________

Order.
The preliminary application made on behalf of the respondent having come on for hearing before the Full Bench on the
20th day of August 2001, and there being no appearance by
or on behalf of the appellant and having heard Ms M G Saraceni
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench being satisfied that the said appellant was duly
served with a notice of these proceedings pursuant to s.27(1)(d)
of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”) and, further, the Full Bench having
determined the preliminary application and having decided
that reasons for decision should issue at a future date, it is this
day, the 20th day of August 2001, ordered that the application
made on behalf of the respondent for orders pursuant to
s.49(5)(a) and 27(1)(a)(iv) of the Act be and is hereby granted
and appeal No. FBA 17 of 2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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ordering the Appellant’s ‘instructing officer’ from
the Court prior to and for the duration of the hearing of the Respondents’ cases, and thereby
denying the the(sic) Appellant natural justice and
prejudicing its capacity to effectively defend itself.
3. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulations 86 and 94, in that,
the learned Commissioner denied the Appellant
justice by ruling that, the Respondents’ witness
statements be accepted and entered into evidence
before the Commission, and thereby disregarding the practice and procedure of the Commission
and prejudicing the Appellant’s capacity to effectively defend itself.
4. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulations 86 and 94, in that,
the learned Commissioner denied the Appellant
justice by ruling that, the Appellant’s ‘instructing officer’ may not read the Respondents’ witness
statements prior to the hearing of the Respondents’ cases, and thereby disregarding the practice
and procedure of the Commission and prejudicing the Appellant’s capacity to effectively defend
itself.
5. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulations 94, in that, the
learned Commissioner denied the Appellant justice by ordering that, the Appellant’s ‘instructing
officer’ upon adjournment of proceedings whilst
under cross-examimnation(sic) may not communicate with his Agent, and thereby prejudicing
the Appellant’s capacity to effectively defend itself.
6. The learned Commissioner erred in law and fact
in failing to give sufficient weight to the evidence
and submissions of the Appellant with respect to
the nature of the industry, the significant downturn in the Appellant’s work and the consequential
redundancies.
7. The learned Commissioner erred in law and fact
in failing to give sufficient weight to the principle that the failure of the Appellant to be
procedurally fair in the termination of the Respondents’ employment is but one one(sic) matter
to be weighed in the balance.
8. The learned Commissioner erred in law in awarding excessive compensation to the Respondents.
Accordingly, the Appellant seeks an Order of the Full
Bench that the Decision of the Commission in matters
1377 and 1378 of 2000 be quashed.”

2001 WAIRC 03532
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Decision
Appearances
Appellant
Respondents

Appeal dismissed.
Mr O C Moon, as agent
Ms E M Peak, as agent

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 This is an appeal against the whole of the decision of the
Commission, constituted by a single Commissioner, given
on 20 April 2001 in matters No 1377 and 1378 of 2000.
The appeal is brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”).
2 The decision made in those matters was, formal parts
omitted, in the following terms—
1. DECLARES that Mr Gary Smith and Mr Don
Evill were harshly, oppressively and unfairly dismissed from their employment as a machine
operator and a site supervisor respectively by the
respondent on or about 11 August 2000.
2. DECLARES that reinstatement of Mr Smith and
Mr Evill is impracticable;
3. ORDERS the respondent to pay to Mr Smith
compensation in the sum of $8,129.16 payable
in instalments as follows: (a) by the end of April
2001 the sum of $3,500.00; (b) by the end of
May 2001 the sum of $3,500.00; and (c) by the
end of June 2001 the sum of $1,129.16 less any
amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid.
4. ORDERS the respondent to pay to Mr Evill compensation in the sum of $18,783.73 payable in
instalments as follows: (a) by the end of April
2001 the sum of $3,500.00; (b) by the end of
May 2001 the sum of $3,500.00; by the end of
June 2001 the sum of $5,870.84 and by the end
of July 2001 the sum of $5,912.89 less any
amount payable to the Commissioner of Taxation pursuant to the Income Tax Assessment Act
1936 and actually paid.”
3

GROUNDS OF APPEAL
It is against that decision that the appellant now appeals
on the following grounds—
“1. The learned Commissioner erred in law in granting the Applicants’ (Respondent’s) Application
pursuant to section 29 of the Industrial Relations
Act, 1979 (WA) (“the Act”).
2. The learned Commissioner erred in law in failing to exercise jurisdiction pursuant to section
113 of the Act and Regulation 94 of the Industrial Relations Commission Regulations, 1985
(WA) (“the Regulations”), in that, the learned
Commissioner denied the Appellant justice by
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BACKGROUND
The application, No 1377 of 2000, at first instance, which
was opposed by the appellant, was listed for hearing
before the Commission, sitting at Bunbury, on 20 March
2001 at 10.30 am. Because of an error in his instructions,
the advocate for the respondents, Mr Moon did not appear
until 2.15 pm that day, the time to which the matter had
been stood down. When the Commission convened at
2.15 pm, there was an application that the two applications
(1377 of 2000 and 1378 of 2000) be heard together, which
was not objected to. The Commissioner so ruled.
Mr Stubbs, Counsel for Mr Gary Kenneth Smith and Mr
Don Samuel Evill, the applicants at first instance and
respondents to this appeal, also proposed, because of the
time lost, to proceed by way of Mr Smith and Mr Evill
giving their evidence in chief by written statements. There
was no objection to that course. However, at that time,
the Commissioner did not rule on that proposal or
application.
Mr Stubbs then sought an order for witnesses out of court.
He specifically referred to Mr Trevor John Barrett whom
he identified as an active participant in the matter. Mr
Stubbs submitted that, because matters of credibility
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would arise, Mr Barrett should not be present during
cross-examination and should not have access to the
witness statements. Mr Moon, on behalf of the respondent
at first instance, submitted that Mr Barrett was his
instructing officer on behalf of the company. Mr Barrett
was its Operations Manager and not a Director or
Secretary. It was submitted by Mr Stubbs that there were
Directors present in Bunbury to give instructions. Indeed,
Mr Moon said in submissions that a Director was present
in Bunbury. Mr Barrett’s subsequent evidence was that
Mr Peter Tolmachoff, a Director, was involved in decisions
concerning the applicants.
The Commissioner concluded that, because there would
be evidence of various conversations and the prospect of
conflict in evidence, it would defeat the purpose of the
order if Mr Barrett were to remain in court. As it turned
out, the credibility of the witnesses was a very live issue.
There is no suggestion on the record, nor was it otherwise
suggested to the Full Bench, that any Director or other
officer attended on behalf of the respondent to instruct.
The Commissioner therefore ordered that witnesses be
excluded from the court, including Mr Barrett, and that
he not have a copy of or access to the witness statements
of Mr Smith and Mr Evill.
Mr Smith and Mr Evill were called. Their statements were
produced and admitted in evidence and they were crossexamined by Mr Moon. Mr Barrett was then called and
he gave evidence in chief and was cross-examined. The
only evidence given for the applicants were given by them.
The only evidence for the appellant, the respondent at
first instance, was given by Mr Barrett.
When the Commission was to adjourn that day, Mr Barrett
was still in the witness box and was being cross-examined.
He was directed not to communicate with anyone,
including Mr Moon, overnight. However, in the case of
any communication proposed to take place with Mr
Moon, this was to be notified first to Mr Stubbs. There
was not an absolute prohibition of communication
between the advocate and Mr Barrett.
I now turn to the substantial matters.
Mr Smith and Mr Evill made applications to the
Commission pursuant to s.29(1)(b)(i) of the Act alleging
that they were unfairly dismissed by a company called “J
& P Metals Pty Ltd” on 11 August 2000. Mr Evill, in
application No 1378 of 2000, claimed also to the
Commission that he was denied a contractual benefit, that
benefit being in the form of reasonable notice which, he
says, ought to have been implied in his contract of
employment.
Both Mr Smith and Mr Evill were employed by the
appellant in or about July 2000 pursuant to the terms
of various building trade construction awards. They
were employed in the demolition of works at the
Bunbury Power Station, at Bunbury in the State of
Western Australia. Mr Evill was employed as a Site
Supervisor, and the Commissioner at first instance
observed that he was not, strictly speaking, covered
by the terms of an award. Mr Smith was employed as
a machine operator.
Mr Smith and Mr Evill said that they were employed on
a permanent full-time basis. This was disputed by the
appellant which alleged that both of them were employed
on a casual basis, or as it was alternatively put, on an “as
needed basis”.
They alleged that they were dismissed from the appellant
without warning of any kind on or about 11 August 2000,
and they alleged also that no reasons were advanced by
the appellant for their dismissal.
Mr Smith and Mr Evill also alleged that they were
dismissed by the appellant because of their membership
of the Construction, Forestry, Mining and Energy Union,
Western Australian Branch (hereinafter referred to as “the
CFMEU”), which is an organisation of employees, as that
is defined in s.7 of the Act. In connection with that, there
was evidence before the Commission of an incident
involving an organiser of that organisation which occurred
on or about 8 or 9 August 2000.
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17 The argument for the appellant’s position was, in effect,
that Mr Smith and Mr Evill had both been made redundant
because of the lack of work at the inner harbour lay down
area.
18 On or about 9 August 2000, Mr Smith and Mr Evill were
transferred to the lay-down area in the inner harbour. Some
two days’ later, on 11 August 2000, both were told that
they were no longer required by the appellant and both
had their employment terminated without notice on that
day. Mr Smith and Mr Evill’s employment, on the day in
question, was actually terminated by a person by the name
of Mr Phil McElhiney, who was not called to give
evidence in the proceedings at first instance by the
appellant.
19 The Commissioner preferred the version of the events as
outlined in Mr Smith and Mr Evill’s evidence, in the case
of any conflict with the appellant’s evidence. He found
that the evidence adduced through Mr Evill was
particularly persuasive and found him to be an impressive
witness. Further, the Commissioner found that Mr Smith
and Mr Evill’s evidence was generally consistent, but he
noted that that evidence was, at least in part, confirmed
by evidence as contained in a statutory declaration
tendered as exhibit A3 and declared by Mr Raymond
Cunningham (see page 108 of the appeal book (hereinafter
referred to as “AB”)). Mr Cunningham, however, was not
available for cross-examination and reduced weight was
attached to his evidence.
20 In the end, preferring the evidence of Mr Smith and Mr
Evill, the following findings were made by the
Commissioner—
(a) That Mr Smith and Mr Evill were employed by
the appellant on the works at the Bunbury Power
Station demolition project.
(b) They were both told by the appellant, through
Mr Barrett who was then apparently representing the employer, that the estimated duration of
the works was of some six months, or at least of
an ongoing nature.
(c) The Commissioner rejected the submission that
Mr Smith and Mr Evill were to be employed on a
casual or intermittent basis or for work on pontoons.
(d) That both Mr Smith and Mr Evill looked at the
works concerned, did a site inspection, undertook
preparatory work and commenced on the job on
or about 31 July 2000, working without apparent incident until about 8 August 2000.
(e) The Commissioner was satisfied and found that
there was no issue with the work performance of
Mr Smith or Mr Evill and, indeed, it was common ground that they were very good and capable
employees.
(f) On 8 August 2000, an incident occurred when an
organiser from the CFMEU attended the site
which led to expressions of concern by the appellant which would appear to be on the urgings
of the principal at the site, Trio Demolitions, but
the Commissioner noted that no evidence was led
from senior executives of either the appellant who
were involved or indeed any persons on behalf
of Trio Demolitions.
(g) The Commissioner found that the next day, Mr
Smith and Mr Evill were transferred to the lay
down area in the inner harbour, without any real
explanation, and on 11 August 2000, both were
dismissed without notice.
(h) The works commenced on the Bunbury Power
Station site demolition project were still ongoing.
(i) Mr Evill, after dismissal, took immediate steps
to obtain other work and had mitigated his loss.
He has earned some $20,300.00 until the end of
January 2001.
(j) In the case of Mr Smith, the Commissioner found
that he commenced employment for a short period at a cattle station between August and
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September 2000 and, with a new employer since
late November 2000, he has earned some
$18,900.00 or thereabouts until about the middle of February 2001.
The Commissioner did not accept on the evidence
that Mr Smith’s refusal of further employment
by the appellant after his dismissal meant in any
way that he had not taken reasonable steps to
mitigate his loss. It was open to find that Mr Smith
did not accept that position by reasonable treatment meted out to him by the appellant.
The Commissioner found that, applying the principles laid down in Gibson v Bosmac Pty Ltd 60
WAIG 1 and Shire of Esperance v Mouritz 71
WAIG 891, Mr Smith and Mr Evill were dismissed harshly, oppressively and unfairly by the
appellant.
That reinstatement or re-employment was impracticable for the purposes of s.23A of the Act.
That Mr Smith and Mr Evill were entitled to an
award of compensation and that Mr Evill was also
entitled to a period of notice.

ISSUES AND CONCLUSIONS
21 The grounds of appeal in this case were directed, in part,
to a number of procedural matters. They were directed to
alleged miscarriages of the exercise of discretion; first,
in finding that Mr Smith and Mr Evill had been unfairly
dismissed and, second, in relation to the amount of
compensation for loss which the Commissioner assessed
and ordered to be paid.
22 The finding of unfair dismissal and as to the compensation
to be paid are both discretionary decisions, as that term
is defined in Norbis v Norbis (1986) 161 CLR 513 and
Coal and Allied Operations Pty Ltd v AIRC (2000) 74
ALJR 1348 (HC). In matters of the exercise of discretion,
of course, the appellant must establish that the exercise
of the discretion miscarried, as such miscarriages are
characterised in House v The King [1936] 55 CLR 499
and Gromark Packaging v FMWU 73 WAIG 220 (IAC).
Procedural Matters—Natural Justice
23 There is a set of principles which has developed over the
years in relation to the exclusion of witnesses from a court
or tribunal hearing. These have developed in both civil
and criminal proceedings. Such orders are common in
this jurisdiction and elsewhere.
24 In practice, a person who is to testify often remains outside
the court until called upon the give evidence so as not to
be able to tailor the evidence to what has gone before.
The following principles might, I think, be of assistance—
(a) There is no rule of law in this jurisdiction requiring the exclusion of witnesses if the
Commissioner has not exercised its discretion to
make an order.
(b) On the application of either party, witnesses are
ordered to remain outside and beyond the hearing of the court until required to give evidence
(see Southey v Nash (1837) 7 C & P 632, 173 ER
277; R v Bassett [1952] VLR 535 (FC); Holland
v Evans [1959] VR 54; R v Tait [1963] VR 520
(FC)).
(c) The Commissioner (a judge) may also order a
witness who is being examined to leave the court
while legal argument takes place about that witness’ evidence.
(d) Whilst there is doubt about whether the parties
may be ordered from the court if they behave
properly, in practice in other jurisdictions they
usually remain or, if the party is not an individual
but a corporation or organisation, a person is entitled to remain to instruct counsel or conduct his
or her own case (see Charnock v Dewings (1853)
3 C & K 378, 175 ER 597; Selfe v Isaacson (1859)
1 F & F 194, 175 ER 688; and Taylor “Law of
Evidence”, 12th Edition (1931) para 1400 n (h)).
(e) A solicitor for a party may usually remain, his/
her assistance being, in most cases, absolutely
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necessary to the conduct of the case (but see Tran
v Magistrates’ Court of Victoria [1998] 4 VR 294
at 298 (CA) where a different approach was
taken).
(f) Expert witnesses are generally permitted to remain in court (see R v Tait (op cit) and Tomlinson
v Tomlinson [1980] 1 WLR 322 at 327, 1 All ER
593 at 595 per Arnold P).
(g) A witness familiar with complicated exhibits may
well be allowed to remain (see R v Tait (op cit) and
R v Bicanin (1976) 15 SASR 20 at 26 (FC) and see
generally “Cross on Evidence” para 17055).
(h) In The London Chartered Bank v Lavers (1855)
SCC (NSW) 884 (selected by Gordon Legge J),
the Full Court held that a party to a cause who
contemplates giving evidence for himself has a
right to remain in court for the conduct of his
case and is not liable to exclusion as are other
witnesses. That is a view generally taken in this
Commission.
(i) If a party, or someone competent to instruct, is
excluded, except for bad behaviour, it would generally be found on authorities such as The London
Chartered Bank v Lavers (op cit) that, since that
person is not present to hear the case against him
or her, that exclusion of that person will effect a
denial of natural justice, because the party is not
present to hear the case against him. Further, in
such a case, it is not certain that the rule in Stead
v State Government Insurance Commission
[1986] 161 CLR 141 (HC) would apply.
(j) Subject to what I have said, the reasons for decision of the Full Bench of the Australian Industrial
Relations Commission in Finnegan v G M Melbourne Holdings Pty Ltd (unreported) 582/98 M
Print Q1220 (25 May 1998) is of assistance.
In this case, however, there was no exclusion of the
appellant, the respondent at first instance, from the
proceedings. One of its officers was in Bunbury and could
have been present. All that occurred was that a witness
for the appellant was excluded who, as was clear and as
it turned out to be, was to give important evidence based
on credibility.
It is trite law that the rules of natural justice apply in this
Commission
The appellant was not deprived of the opportunity to be
present to hear the evidence against it, through an officer
or to instruct its agent through any other officers or other
employees; particularly since Mr Barrett admitted in
evidence that he was part of a team giving instructions to
the appellant’s representatives. The exclusion of an
individual would not be so readily justified. There was
no denial of natural justice.
Further, whether a witness or witnesses should be
excluded is not, as was submitted on behalf of the
appellant, a matter of usage or practice, although similar
orders are often made. The making of such an order calls
for the exercise of a discretion in accordance with
s.27(1)(v) of the Act. In the exercise of the power in court,
there was nothing done contrary to or required to be done
pursuant to the Industrial Relations Commission
Regulations 1985 (as amended).
In this case, for those reasons, there was no denial of
natural justice or of procedural fairness. In any event, no
objection was pursued by Mr Moon at first instance and
the right to object can now properly be deemed to have
been waived (see Vakauta v Kelly 87 ALR 633 (HC)).
Further and alternatively, in accordance with the principle
in Stead v State Government Insurance Commission (HC)
(op cit), the appellant did not assert, nor was it sought to
establish, that compliance with the requirements of natural
justice could have made any difference to the outcome
or, in particular, that the denial of natural justice deprived
it of the possibility of a successful outcome. Further, it
is, within the ratio of that case, open to the Full Bench,
therefore, to find that a properly conducted trial could
not possibly have produced a different result.
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31 I say that subject to my observations as to the applicability
of Stead v State Government Insurance Commission (HC)
(supra).
The Order forbidding the revelation of the written
statements of Smith and Evill to Barrett
32 A similar ground of appeal related to this order. Had the
evidence in chief of Mr Smith and Mr Evill been given
orally, Mr Barrett would not have heard such evidence
because he was excluded from the court. The written
statements which took the place of oral evidence in chief
only came into being to save time because the matter had
been delayed. It is noteworthy that there was no order,
nor did the appellant volunteer to give a copy of Mr
Barrett’s statement or proof to Mr Smith and Mr Evill’s
counsel or solicitors.
33 Again, there is no usage. The order was an order properly
made within the discretion and power of the Commission
pursuant to s.27(1)(v) of the Act and properly
complemented the order for witnesses to remain outside
the court. It was again open to an officer to be present to
hear the evidence and instruct the advocate for the
appellant. Further, no objection was taken to this course.
Again, too, within the principle in Stead v State
Government Insurance Commission (HC)(op cit), there
was no submission that, if the order had not been made,
a different outcome could have been achieved.
The Direction not to discuss matters with Mr Barrett
overnight whilst he was being cross-examined
34 There is a rule of professional conduct for barristers that
they not communicate with a witness called by them
whilst that witness is undergoing cross-examination,
without advising their opponent or the court, or that such
a rule was not applicable (as it was not). Even if there
was not, the order was properly made. That direction of
the Commission properly reflected that sort of approach
and properly complemented the order for witnesses out
of court. Further, such an order should be made, subject
to necessary exceptions. In this case, too, there was no
prohibition upon Mr Moon communicating with Mr
Barrett, in any event, provided prior notice was given to
Mr Stubbs. Nothing was said at first instance or before
the Full Bench that any communication was made or was
needed to be made.
35 There was no suggestion that such communication was
attempted, even though it was open to do so within the
terms of the direction. Further, within the principle in
Stead v State Government Insurance Commission
(HC)(op cit), the possibility of a successful outcome, if
the order had not been made, was not canvassed before
the Full Bench. For those reasons, there is no merit in
that ground.
Did the Commissioner err in finding the dismissal unfair?
36 The grounds of appeal contained allegations that the
Commissioner erred in law and in fact in failing to give
sufficient weight to the evidence and submissions of the
appellant with respect to the nature of the industry, the
significant downturn in the appellant’s work and the
consequential redundancies, and, further, to paraphrase,
attached too much weight in deciding whether the
dismissal of Mr Smith and Mr Evill was unfair to the
consideration of procedural unfairness. It should be
observed that Gronow v Gronow 29 ALR 129 (HC) is
authority for the proposition that an appellate court should
be slow to overturn a primary judge’s discretionary
decision on grounds which only involve conflicting
assessments of matters of weight.
37 In this case, the Commissioner considered the submission
of the agent for the appellant which was, in effect, that
both Mr Smith and Mr Evill were made redundant through
a lack of work at the inner harbour in Bunbury. However,
the Commissioner, having heard and seen the witnesses,
preferred the evidence of Mr Smith and Mr Evill to that
of Mr Barrett. He said that he preferred their evidence
without hesitation.
38 Further, the Commissioner noted that there was little
cross-examination of Mr Smith and Mr Evill, that their
evidence was part confirmed in the evidence by statutory
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declaration of Mr Cunningham and that he found Mr Evill
was a particularly impressive witness. He therefore found
that they were employed for the duration of the Bunbury
Power Station project, that the estimated duration of the
work was six months, that they were not employed on a
casual or intermittent basis, or to work on pontoons, and,
further, that they were good and capable employees.
The Commissioner then found that Mr Smith and Mr Evill
were, on 9 August 2000, after an incident involving a
CFMEU organiser on or about 8 August 2000, transferred
to the lay down area in the inner harbour without any real
explanation and that the works on the Bunbury Power
Station were still ongoing.
Based on those findings, the Commissioner, correctly
observing that much of the evidence was not controverted
in any substantial form, did not accept that, on the
evidence, there was any good reason for the dismissal of
Mr Smith and Mr Evill. He also found that it was open to
conclude that the dismissal of Mr Smith and Mr Evill
was by reason of a prohibited reason under the Act.
In the alternative, the Commissioner found that, if there
was a redundancy, then there was no compliance with
the obligations cast upon the appellant by the Minimum
Conditions of Employment Act 1993 (hereinafter referred
to as “the MCE Act”), and in particular, Part 5. Those
provisions require an employer to properly and adequately
consult in relation to significant change, significant effect
and redundancy.
In this case, the Commissioner clearly accepted the
evidence of Mr Smith and Mr Evill. It was not alleged in
the grounds of appeal that he erred in so finding. The
ground was confined to an attack on the weight attached
by the Commissioner to the evidence given. It was not a
question of weight, but one of credibility. The
Commissioner found that he preferred the evidence of
Mr Smith and Mr Evill over the evidence of Mr Barrett.
It followed that he accepted their evidence and not Mr
Barrett’s and made findings accordingly.
The appellant did not, in any event, establish that the
Commissioner at first instance, in making findings based
on his opinion of the credibility of the witnesses, had
misused his advantage in seeing and hearing them. For
those reasons, that ground is not made out.
The appellant’s agent, however, argued this ground as if
it alleged that the findings made as to fact were made in
error. If that were a valid approach, which it was not, I
make the following findings and observations.
The Commissioner, in any event, had the advantage of
seeing and hearing the witnesses at first instance. The
Full Bench should not interfere with those findings, unless
the Commission has misdirected itself as to the evidence
or has misused the advantage which it enjoyed in seeing
and hearing the witnesses at first instance.
“A finding of fact by a trial judge, based on the credibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that finding. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”

(See Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472) (see
also State Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306 and
Gilmore and Another v Cecil Bros and Others 78 WAIG
1099 (IAC)).)
46 I would first observe that nothing in the submissions was
directed to establishing that there was an error of that
type made. In this case, it is manifestly clear, as I have
observed above, that the findings of the Commissioner at
first instance depended to a very substantial degree on
the credibility of the witnesses. He made it quite clear
that he regarded Mr Evill and Mr Smith, and particularly
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Mr Evill, as credible witnesses compared to Mr Barrett,
and nothing was submitted to the Full Bench which
attacked that finding. Indeed, a fair reading of Mr Barrett’s
evidence reflects areas of contradiction and not infrequent
failures to recall important matters, which might properly
lead to doubts about his credibility.
Further, the respondents, the applicants at first instance,
were not shaken in cross-examination and there was, in
any event, little cross-examination on the terms of their
employment and the circumstances surrounding their
dismissal. Having accepted the evidence, the
Commissioner made a number of findings of fact. These
were—
(a) That Mr Evill and Mr Smith were employed to
work as supervisor and operator respectively on
the Bunbury Power Station demolition project.
(b) That the appellant estimated that this project (and,
therefore, their employment) would last more than
six months.
(c) That Mr Evill and Mr Smith were not casual
employees.
(d) That Mr Evill and Mr Smith were not engaged to
work to unload pontoons brought from Beenup
at the lay down area at the Bunbury Inner Harbour.
(e) That they worked without incident from 31 July
2000 to 8 August 2000 on the Bunbury Power
Station project. It was open to find that they were
so employed because of their experience and abilities.
(f) That there was no issue as to their work performance.
(g) That, on 8 August 2001, there was an incident
involving an organiser from the CFMEU which
led to expressions of concern by the appellant.
Indeed, it was open to find that Mr Barrett made
it clear that the head contractor did not want a
union site, that the fact that Mr Smith and Mr
Evill were union members was putting the contract with Trio Demolitions in jeopardy and that
Mr Evill should tear up his union card.
(h) That, on the next day, Mr Smith and Mr Evill
were moved from the Bunbury Power Station to
the lay down area at the Inner Harbour without
any real explanation.
(i) That, two days later, Mr Smith and Mr Evill were
dismissed without notice.
(j) That the Bunbury Power Station demolition is
still ongoing. Indeed, the evidence was that it
would be a lengthy project.
(k) That Mr Smith and Mr Evill had mitigated their
loss.
Once the Commissioner made a finding that he did accept
Mr Smith and Mr Evill’s evidence, it was quite clear that
he did not accept the appellant’s version of events and of
the dismissal and the reason therefor. That meant that he
did not accept that the dismissal of these employees arose
from the nature of the industry, a downturn in work and a
number of redundancies. There was no evidence of this
which he accepted. Indeed, having accepted Mr Smith’s
and Mr Evill’s evidence, it was open to him to find as I
have outlined above.
The Commissioner found that Mr Smith and Mr Evill
were specifically employed for a period of over six months
for the Bunbury demolition project, which was ongoing.
It was open to him to so find. Once he accepted their
evidence, it was also open to find that their dismissal was
directly occasioned because Mr Barrett made it clear that
there was a substantial problem caused by their
membership of the CFMEU (see pages 73-77, 92-94
(AB)).
This was followed the next day by their removal from
the power station site to the lay down area and then
dismissal two days later. Because Mr Barrett’s evidence
was disbelieved, as it was open to do, there was no credible
evidence of any contract to transport pontoons and no
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documentary evidence of the termination of such a
contract (see pages 58 to 62 of the transcript at first
instance (hereinafter referred to as “TFI”)). There was
the credible evidence of Mr Evill and Mr Smith, but there
was no mention to them of pontoons.
51 Having disbelieved Mr Barrett, as it was open to him to
do, the Commissioner disbelieved any aspect of his
evidence, insofar as it conflicted with that of Mr Smith
and Mr Evill. It followed that the Commissioner did not
believe and did not accept that other employees were not
employed at the same time. There was no other evidence
of any of those matters than Mr Barrett.
52 It was open to find that the real reason for the transfer
and dismissal and the only evidence of any difficulty in
the employment relationship was that Mr Smith and Mr
Evill were members of a union, that an organiser of that
union had visited the site and that this caused concerns
for the appellant, such that it dismissed them so that its
contract or relationship with the head contractor, which
did not want a union site, would not be jeopardised.
Did the Commissioner adequately apply the principle that
the failure of the appellant to be procedurally fair was but
one matter to be weighed in the balance?
53 The well known principle in Shire of Esperance v Mouritz
(IAC)(op cit) applies. That case was followed by the
Commissioner (see page 28(AB)) where he observed that
a lack of procedural fairness in matters such as these can
be an important circumstance. That observation follows
what Kennedy J said at page 895 (Nicholson J expressing
similar views at page 899). Kennedy J said—
“In my opinion, any breach of the rules of natural
justice was a relevant circumstance in the determination of the critical question as to whether the
dismissal was harsh or unjust. Whether an employer,
in bringing about a dismissal, adopted procedures
which were fair to the employee is an element in
determining whether the dismissal was harsh or unjust—see the Law of Employment, Macken McCarry
and Sappideen, 3rd Edn 277-8, and the authorities
there cited. In some cases, this can be a most important circumstance. But in such a case as the present,
no question of the invalidity of a decision, as such,
falls for determination. The case does not turn simply on the respective legal rights of the parties.”
54 In this case, the Commissioner found that the dismissal
was both substantially and procedurally unfair. He did
not misapply the decision in Shire of Esperance v Mouritz
(IAC)(op cit). It was open to the Commissioner to find as
he did. There was no error in his so doing.
Was there any error in the assessment of compensation?
55 Neither applicant at first instance sought reinstatement
or re-employment. The Commissioner found that Mr
Smith and Mr Evill were entitled to awards of
compensation for the loss of income sustained by their
dismissal. The Commissioner therefore found that they
had each suffered loss and that their losses were caused
by their harsh, oppressive and unfair dismissals.
56 The question of any loss of reputation was not a matter
of appeal. There was a claim by Mr Evill for a sum in
lieu of reasonable notice which, on the principles laid
down in Tarozzi v WA Italian Club (Inc) 71 WAIG 2499
(FB), the Commissioner assessed at two weeks. The
Commissioner assessed the loss occasioned by the loss
of earnings as $8,129.16 for Mr Smith and $18,783.73
for Mr Evill and ordered them to be paid those amounts,
less income tax payable and paid.
57 There was no error in the amount of compensation which
properly reflected an established loss.
58 Further, the dismissal which occurred was a summary
dismissal. It occurred without notice and, on all of the
evidence, without reason or credible reason being given.
The onus was on the employer to establish that it was
justified. No evidence was led to that effect and nothing
was submitted which would establish that there was any
misconduct, to say nothing of misconduct which was a
wilful and deliberate flouting of an essential condition or
conditions of employment (see Shire of Esperance v
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Mouritz (IAC)(op cit) and FMWU v Cat Welfare Society
Inc 71 WAIG 2014 at 2020-2021 (FB) and the cases cited
therein; see also North v Television Corporation Ltd
(1976) 11 ALR 599 cited in many cases by the Full Bench
of this Commission).
59 In any event, once the evidence of Mr Smith and Mr Evill
was accepted, it is quite clear that, as a summary dismissal,
and indeed as a dismissal, the dismissal was entirely
unjustified. Further, no matter what evidence was
believed, there was no evidence that part 5 of the MCE
Act, as it applies to employees about to be made
redundant, and which was applicable, was complied with.
Indeed, all of the evidence was that it was not. That breach
of the statute constituted sufficient evidence to find that
the dismissal was unfair, if it amounted to retrenchment
or redundancy and which it clearly did not.
60 In addition, it was open to find, as the Commissioner at
first instance did, that there was a further breach of the
Act; and that the respondents were clearly dismissed
because they were members and wished to remain
members of an organisation of employees, “a union”.
61 It was open to find on the face of it that the respondents
were harshly, oppressively and unfairly dismissed in this
case because they were dismissed contrary to s.96D of
the Act, which is unlawful. The Commissioner found that
this was harsh, oppressive and unfair. It was not submitted
that it was not. It was open to find that it was and the
Commissioner was correct to so find.
62 It follows, therefore, that questions of error as to findings
of fact were not raised by the ground. Even if they were,
the Commissioner found correctly in finding as he did,
for the reasons which I have just advanced.
Was the Assessment of Compensation Excessive?
63 By this ground, it was alleged that the Commissioner erred
in awarding excessive compensation.
64 The Commissioner correctly referred to the principle laid
down in Bogunovich v Bayside Western Australia Pty Ltd
79 WAIG 8 (FB) and the cases cited therein (and see
Tranchita v Wavemaster International Pty Ltd 79 WAIG
1886 (FB) and the cases cited therein).
65 The Commissioner made a finding that there was a loss
of income, on the evidence and on the balance of
probabilities. There was uncontroverted and undiluted
evidence of loss. The Commissioner, in order to make a
finding as to loss, correctly found that the probable
duration of the employment was six months at least. The
evidence, which he accepted, was clearly to that effect
(see pages 70, 88 (AB) and page 23 (TFI)).
66 The Commissioner properly made a finding as to the loss,
based on the estimated length of employment, six months
or more (based on the evidence which he accepted), the
amount which each employee would have earned in that
time had the contract not been unfairly, harshly or
oppressively terminated, less amounts earned in other
employment after they were dismissed.
67 In my opinion, it was open to find that the loss was for
six months at least, capped statutorily to six months, there
being no credible evidence upon which it might properly
be found that the contracts of employment might have
been or would have been terminated earlier than six
months.
68 It may even have been open to compensate separately for
loss of opportunity.
69 It was submitted that there was no mitigation of loss. The
duty in mitigation of a claimant employee was laid down
in Growers Market Butchers v Backman 79 WAIG 1313
at 1316 (FB). It does not require Mr Smith and Mr Evill
to take unreasonable steps to procure alternative
employment. They were certainly, in light of what
occurred to them, not bound to accept the employment
offered to them by Mr Barrett and were entitled to view
such offers with suspicion, given their employer’s
treatment of them, and to reject them.
70 There was a clear mitigation of loss.
71 It was open to the Commissioner to find that they had
mitigated their losses since there was sufficient evidence
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that they had diligently sought suitable employment and
had indeed obtained what employment was available.
72 There was no error in the finding of loss or the finding as
to compensation.
FINALLY
73 For those reasons, finding no error as alleged in the
grounds of appeal, and no error in the exercise of the
Commissioner’s discretion, applying the principles in
House v The King(HC)(op cit) and Gromark Packaging v
FMWU (IAC)(op cit), I would dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
74 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
COMMISSIONER J F GREGOR—
75 I have had the opportunity to read the Reasons in draft of
His Honour the President, I respectfully agree with those
Reasons and add the following comments.
76 As I understand the grounds of appeal the Appellant
complains that the Commission at first instance erred in
law in that it ordered, when asked to make such orders, a
person who the Appellant says should have remained
within the proceedings to remove themselves from the
proceedings, the result of which, according to the
Appellant, denied it natural justice and prejudiced its
capacity to effectively defend itself. The first five grounds
of appeal one way or the other deal with this contention.
77 The following three grounds complain that the
Commission erred in law and fact in failing to give
sufficient weight to evidence and submissions made by
the Appellant concerning a downturn in industry and an
alleged failure to give sufficient weight what is described
as ‘the principle’ that “the failure of the Appellant to be
procedurally fair in the determination of the Respondent’s
employment is but one (sic) matter to be weighed
determined in the balance”. The final ground is connected
to the proceeding 3 in that as a result thereof there was an
excessive order of compensation to the Respondents.
78 Try as I might I cannot find anything in s.113 of the Act
which gives rise to any of the complaints raised by the
Appellant in the grounds of appeal. Section 113 is a
provision, similar to those in many Acts of Parliament
which allows the supervising body, to make regulations
for the purpose of administering the Act. In the case of
the Commission, S.113 empowers members of the
Commission, or the majority of them [to] make
regulations in relation to the purposes described which
include, inter alia: prescribing forms of certificates, duties
of officers, regulating practice and procedure, prescribing
fees, and remuneration of members of constituent
authorities. It allows the Governor to make regulations
relating to the practice and procedure before an Industrial
Magistrate’s Court and provides penalties for breach of
such regulations. In short the section is a machinery
section which gives power to the Commission to regulate
its own proceedings.
79 In my respectful view the reference to s.113 in the
Grounds of Appeal displays a fundamental
misunderstanding of the purpose and effect of the
section.
80 The same can be said about the reliance in four of the
Grounds on Regulations 86 and 94. Regulation 86 of the
Industrial Relations Commission Regulations 1985
enables any declaration or affidavit to be filed with the
Registrar before being used in proceedings and requires
a service not less than 24 hours before the date of hearing.
Regulation 94 gives the Commission power to vary any
procedure [for] the purpose of providing a speedy and
inexpensive determination of the proceeding.
81 On the submissions before the Full Bench it is difficult
to understand however it can be alleged that the
Commission in the first instance did not comply with
these Regulations. The burden of this appeal, in my view,
wrongly postulates that this Commission is governed by
inflexible rules and procedures as if for instance it was
bound by rules akin to the Supreme Court Rules.
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82 I agree with His Honour the President that there is no
rule of law requiring the exclusion of witnesses if the
Commission has not exercised its discretion to make an
order.
83 This appeal misunderstands the fundamental construct
of this Commission which by s.26 is to act in accordance
with equity, good conscience and substantial merits of
the matter without regard to legal forms and technicalities.
In practice the reason for this is clear. This Commission
sits not only in Courts in the city but deals with industrial
disputes in all sorts of different physical locations and
environments. It is required to resolve industrial disputes
with expedition and to do so, if I can say, with good sense
and practicality.
84 The Commission at first instance in this matter, sitting in
the South West of the State, was faced with a situation
where it was unable to commence the hearing at the
appointed time because an advocate was not present. The
Commission later used the time then available to it in
what it decided was the most appropriate way and
accepted witness statements. In the circumstances the
learned Commissioner made a judgement that in the best
interests of resolving the matter with fairness and equity
the exclusion of all witnesses including the person whose
absence, about which the Appellant now complains, was
necessary to allow an expeditious examination of the
issues and a decision thereon.
85 This Commission is not required to follow rigid
procedures, which for good and valid reasons are
characteristic of the Courts. What it is required to do is to
ensure that in the exercise of its discretion it acts fairly.
As the President has said it is to apply the principles of
natural justice. Of relevance here is the law applying to
exclusion of witnesses. I respectfully adopt his comments
concerning these matters.
86 There is no error in the Commissioner at first instance
issuing the orders he issued nor was there any prejudice
as a result.
87 Ground 7 of the appeal in my respectful view
fundamentally misunderstands the principle articulated
by Kennedy J. in Shire of Esperance v Moritz IAC op.cit.
His Honour the President has drawn attention to the
relevant citation I agree with him that there was no
misapplication of the principle established therein nor
was there error in the Commission finding as he did.
88 There was no error as alleged in the Grounds of the appeal.
There was no error in exercise of discretion and I too
would dismiss the appeal.
THE PRESIDENT—
89 For those reasons, the appeal is dismissed.
Order accordingly
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Order.
This matter having come on for hearing before the Full Bench
on the 20th day of July 2001, and having heard Mr O C Moon,
as agent, on behalf of appellant and Ms E M Peak, as agent,
on behalf of the respondents, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 17th day of August 2001 wherein it
was found that the appeal should be dismissed, it is this day,
the 17th day of August 2001, ordered that appeal No. FBA 20
of 2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
Commissioner.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal by the abovenamed organisation of
employees against the whole of the decision of the
Commission, constituted by a single Commissioner, given
on 4 May 2001 in matter No CR4 of 2001. By that
decision, the Commission dismissed an application
pursuant to s.44 of the Industrial Relations Act 1979 (as
amended) (hereinafter referred to as “the Act”).
GROUNDS OF APPEAL
2 The appellant now appeals against that decision on the
following grounds—
“1. The Commissioner erred in law in finding that
the reasons for the Appellant’s dismissal were
such as to justify summary dismissal.
2. The Commissioner erred in law and/or fact in
finding that the dismissal was industrially fair in
that she did not have any regard or any sufficient
regard to the following matters—
(a) The Respondent’s failure to consider any
other option to dismissal;
(b) The age of the Appellant;
(c) The Appellant’s past employment record;
(d) The evidence as to the harsh impact on the
Appellant of dismissal given his background, training, lack of education, and his
poor work prospects.
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3. The Commissioner’s discretion miscarried in that
she did not have any regard or any sufficient regard to the following evidence and matters—
(a) The Appellant did not initiate the altercation;
(b) Cream initiated the altercation by assaulting the Appellant by squirting him in the
face with a high pressure hose on two occasions.
(c) It was unreasonable and unfair to expect
the Appellant to act with composure after
being squirted unexpectedly in the face
with a high pressure hose on two occasions;
(d) The fact that the Appellant had been assaulted by Cream immediately prior to the
altercation was an extenuating or mitigating circumstance that should have been
taken into account by an (sic) reasonable
and fair minded employer in deciding
whether or not to terminate the Appellant’s
employment.
(e) The Appellant’s only reaction to being assaulted by Cream was to attempt to take
the high pressure hose from him.
4. The Commissioner erred in law in—
(a) failing to make any findings as to whether
there was a denial of procedural fairness
when she was required to do so;
(b) failing to give any reasons in relation to
the issue of procedural fairness;
5. The Commissioner’s discretion miscarried in that
she failed to have regard or any sufficient regard
to the fact that the Respondent had failed to conduct any adequate investigation into the
circumstances of the altercation and failed to afford the Appellant procedural fairness in
circumstances where it could be reasonably anticipated that a proper investigation could
reasonably have led to disciplinary action short
of dismissal.
6. The Commissioner erred in law and/or in fact in
failing to take into account evidence as to the relative culpability of Cream and the Appellant.
7. The Commissioner’s discretion miscarried in that
in determining the industrial fairness of dismissal
she placed undue weight on the fact that the Appellant attempted to remove the spray hose from
Cream instead of informing his supervisor.
8. The Commissioner’s discretion miscarried in failing to have regard or any sufficient regard to the
fact the Cream lied about his history of workplace
violence or the fact that Cream had a prior history of violent misconduct in the workplace.”
There was, in the course of the hearing of the appeal, an
application made on behalf of the appellant to amend the
relief sought in the grounds of appeal to include an
alternative relief by way of variation of the order made
so that the Full Bench find an unfair dismissal and order
compensation to be paid to the appellant.
BACKGROUND
At first instance, evidence was given for the appellant
organisation by Mr Maxwell James Lynch, Mr
Geoffrey Mark Fripp, Mr Douglas John Blume, Mr
Donald John McDonald, all employees of the
respondent at the time.
For the respondent, evidence was given by Mr Paul
Edward Boardman, a knife hand employed by the
respondent, Mr Donald Clements, the General Manager
of the respondent, Mr Kane Cream, a former general hand
employee, and Mr Nicholas Timothy Mitchell, the Quality
Assurance Manager of the respondent at the time of the
dismissal.
The evidence generally is clear enough, notwithstanding
the gaps in transcript. A copy of some notes of the
Commissioner assists in this regard.
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On 1 February 2001, pursuant to s.44(9) of the Act, the
Commission referred the following industrial matter for
hearing—
“1. The Applicant claims that its member Mr Max
Lynch, was harshly, oppressively and unfairly
dismissed by the Respondent.
2. The Applicant seeks an order that Mr Lynch be
reinstated and any other orders or conditions that
the Commission sees fit to impose.
3. The Respondent denies the claim and opposes
the orders as sought.”
Mr Lynch was an employee of the respondent firm, which
conducts the business of an abattoir at Geraldton. He was
dismissed, together with another employee, Mr Cream,
following an altercation on the slaughtering floor of the
respondent.
Mr Lynch was employed by the respondent as a
slaughterman, having worked in the meat industry for
approximately twenty years. He was, at the time of his
dismissal, about 36 years old. He knew no other
occupation than meat industry occupations. Mr Lynch
had started in the meat industry when he was fifteen years
old. He left school after completing Year 10 and had done
no other courses, such as TAFE courses, since. He was a
very experienced and competent slaughterman and able
to perform all slaughtering tasks in respect of various
types of animals; and that he was experienced and
competent was accepted by the Commissioner. He
commenced employment with the respondent in 1996.
Before he was dismissed on 2 January 2001, he regularly
worked in the position of “rover”, assisting other
slaughtermen working on the slaughterhouse floor. He
was also the union delegate and had been for about three
years.
Mr Cream had been an employee of the respondent, as a
general hand, for about six months and was a young
person.
On 22 December 2000, the respondent’s employees were
engaged in slaughtering goats. At about 7.20 am, Mr
Lynch was working on the chain next to Mr Cream. Mr
Cream, on that morning, was washing hair and other
material off carcasses. The incident started when Mr
Blume (who was working on the “dehairer”, a large
machine approximately two metres from Mr Cream’s
work station) looked over, saw Mr Lynch and said “Good
morning, Max”. Mr Blume said this to Mr Lynch three
times, but Mr Lynch did not hear him, so Mr Blume said
to Mr Cream words to the effect “Well, he is an ignorant
prick, isn’t he?”.
Mr Cream, who was operating a high pressure spray gun,
responded by laughing, then turned to Mr Lynch and
squirted him with a jet of water. Mr Lynch gave evidence
that he was sprayed in the head on his left side with the
high pressure hose. He said that, initially, he did not know
who had sprayed him. He said that the water went straight
into his ear and soaked the left side of his body, clothing
and all. He said he looked up and saw Mr Cream holding
the high pressure hose and he said to Mr Cream “What
the fuck do you think you are doing, you fucking idiot?”
He said that Mr Cream smiled at him. Mr Lynch then
walked up to Mr Cream and said “Don’t fucking ever do
that again.” He said that Mr Cream responded by spraying
him in the face point blank. He said that he tried to wipe
the water from his eyes because it affected his vision and
lifted his right hand in an attempt to grab the high pressure
hose because it was directed at him. Mr Cream, who was
taller than Mr Lynch, was standing on a raised stand about
one foot high, on a higher level than Mr Lynch, and was
directing the hose at him. As Mr Lynch attempted to grab
the hose, Mr Cream came off the stand, grabbed him and
pushed him against the washbasin which was next to the
steriliser which was full of very hot water.
In cross-examination, Mr Lynch expressly denied that he
said that, if Mr Cream did that again, he, Mr Lynch, would
hit Mr Cream. He also denied that he struck Mr Cream
across the face with his open hand, as Mr Cream and Mr
Boardman alleged. He denied pulling Mr Cream’s hair
also.
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14 Both of them were then locked together, so Mr Lynch
put his left arm around the back of Mr Cream’s neck to
restrain him, and held his other hand on his, Mr Lynch’s,
knife pouch. He said that Mr Cream tried to throw him
on the ground and the both fell over and slipped into the
blood drain. Mr Lynch said that he yelled for someone to
take the knives out of his pouch because they were very
sharp and dangerous and he did not want anyone to get
hurt. He also had a concern, he said, that the knives might
be used against him. By then, most of the employees on
the floor had stopped working and gathered around Mr
Lynch and Mr Cream.
15 Mr Lynch said that neither punched each other. He also
said that the incident took a minute. He admitted that he
did not have “control of the incident”.
16 Mr McDonald saw Mr Cream and Mr Lynch on the floor
side by side and he heard Mr Lynch call out two or three
times “Someone grab my knives”. Mr McDonald took
the knives out of Mr Lynch’s pouch as a safety precaution
and took them to the washing and shaving area. Mr Lynch
appeared to be restraining the other person.
17 After they were broken up, Mr McDonald said to Mr
Lynch “What the fuck is going on?”, and Mr Lynch said
“The c... squirted me in the face.” Mr McDonald said
that he was a metre and a half away from the struggling
workers and he saw neither of them throw a punch; nor
did he see any injuries and, in particular, no blood coming
from Mr Cream’s nose. He was adamant that the view
from No 3 Station was not obstructed by goats or the
chains.
18 Mr Lynch and Mr Cream were then separated by other
employees and the Slaughter Floor Supervisor, Mr Pascoe
Constantino, and Mr Mitchell, ensured that they were
both escorted from the slaughtering floor.
19 Mr Lynch testified that he had walked with Mr Mitchell
and Mr Cream walked out with Mr Constantino.
20 As they were walking outside, he heard Mr Cream yell
something to him which he could not hear. Mr Lynch
said that he then said to Mr Constantino “I told you he
was fucking crazy.” He said that Mr Cream went berserk
and Mr Constantino had to restrain Mr Cream. Mr
Constantino then told Mr Lynch “Shut up Max. You are
making things worse.” Mr Lynch said that he then said to
Mr Mitchell “I’ll get the prick after work”, because he
did not want Mr Cream to think that he was weak, but he
had no intention of carrying out the threat.
Notwithstanding the threat, there is, in fact, no evidence
that he did anything more about the matter at all. The
evidence is that it ended there. Mr Lynch testified that he
did not have any intention of carrying out the threat
because he thought that Mr Cream was crazy. He also
said that he did not see Mr Cream bleeding from the nose.
Mr Lynch denied saying “If you think that was a hit, wait
until I get you in the car park.”
21 Mr Lynch then walked across to the smoking area, had a
cigarette to calm his nerves and, after about ten minutes,
the Production Manager, Mr Paul Jones, approached him
with Mr Clements and asked what had happened. Mr
Lynch said that he replied “The prick squirted me with
the hose.” Mr Clements and Mr Jones left for about ten
minutes and came out and told him that he would be
suspended until 2 January 2001, and that Mr Cream was
suspended.
22 At about 6.30 am on 2 January 2001, Mr Lynch arrived
at work and waited for Mr Clements to arrive at the office.
Mr Clements walked into the office and said “Good
morning, Max”, and asked him to come in. Mr Lynch
followed him in and Mr Clements said to him “It doesn’t
look good, you are out of here.” Mr Clements did not say
that he carried out a full investigation and that Mr Lynch
was involved in a fight. Mr Lynch said that he informed
Mr Clements that he would take the matter to the union.
He then shook Mr Clements’ hand, said “Happy New
Year” and left the premises.
23 Mr Lynch said that no-one asked for his version of events,
oral or written. All that he was asked was what Mr Jones
asked him, and he replied that “the prick squirted” him
in the face, which exchange took about 15 seconds. Noone asked that he provide witnesses of the incident.
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24 There was dispute between the parties as to whether Mr
Lynch was an assailant or a victim.
25 Mr Blume, a knife hand, said that, after Mr Cream directed
a jet of water at Mr Lynch, Mr Lynch walked up to Mr
Cream and said “What the fuck did you do that for, you
fucking idiot?” He said that Mr Cream was working on
the first wash, washing goat carcasses, about two metres
from Mr Blume’s work station. He saw the incident and,
even when cross-examined as to this view being
obstructed, maintained that he had a clear view. He said
that Mr Cream just smiled with a big, cheesy grin and Mr
Lynch, who was taken aback, walked over and said to Mr
Cream “Don’t ever do that again.” Mr Cream then pointed
the spray gun straight at Mr Lynch’s head and squirted it
straight in his face. Mr Lynch put his hand up to try and
stop the stream of water, Mr Cream then lost his balance,
stepped off his stand, rushed at Mr Lynch and pushed
him against the washbasin and they both fell into the blood
drain. When he was stepping off the stand, Mr Cream
was still squirting Mr Lynch. While he was on the ground,
Mr Lynch said “Grab my knives.” At the end, Mr Cream
was on top. No punches were thrown, nor could they
have been without Mr Blume seeing. A few people
intervened to pull them apart. When Mr Cream squirted,
Mr Blume was standing on the flanking block and could
see Mr Cream’s face. He noticed no bloodied nose. There
was just a wrestle, he said in cross-examination. No
punches were thrown.
26 Mr Fripp gave evidence that, on that day, he also was
working on the “dehairer”. He looked up and saw a circle
of people on the other side of the room. He went over to
see what was going on and saw Mr Lynch and Mr Cream
on the ground. Mr Cream was locked onto Mr Lynch so
he reached down and pulled Mr Cream off Mr Lynch. He
said that, before he pulled him off, Mr Cream was trying
to bite Mr Lynch’s neck. He pulled them apart and Mr
Cream wanted to have another go at Mr Lynch and he
told Mr Cream that “enough was enough”. He said that
he did not observe any injuries on either Mr Cream or
Mr Lynch and, in particular, there was no blood coming
from Mr Cream’s nose. Mr Fripp was not shaken in crossexamination.
27 Mr Boardman, a knife hand, gave evidence that, when
the incident occurred, he was working alongside Mr
Lynch, that Mr Lynch was to Mr Boardman’s left and
that Mr Cream was on the left side of Mr Lynch. He was
shaving goats and he looked up and saw Mr Lynch walk
up to Mr Cream and hit Mr Cream on the nose with an
open hand. Mr Cream then jumped off the wash stand
and proceeded to wrestle around with Mr Lynch until the
fight was broken up. He did not hear Mr Lynch say
anything to Mr Cream because of the noise on the
slaughter room floor.
28 Mr Mitchell asked Mr Boardman after the fight what had
happened. He told him and signed a statement which he
gave to Mr Mitchell. He said Mr Lynch, after these events,
approached him about changing his statement. What,
however, on his evidence, Mr Lynch asked him was what
he had said in his statement. Mr Lynch then told him
what he, Mr Lynch, believed had happened, and said that
he would see him next day. Mr Lynch asked Mr Boardman
to be a witness and Mr Boardman said “No.” Mr
Boardman said that he told Mr Lynch that he actually
saw him strike Mr Cream, and Mr Lynch said that he had
not. In cross-examination, Mr Boardman admitted that
he had not seen Mr Lynch being squirted (see page 186
of the appeal book (hereinafter referred to as “AB”)).
29 Mr Cream gave evidence that he was employed by the
respondent from about July to August 2000 through to
22 December 2000. He gave evidence that, when Mr
Blume yelled out to Mr Lynch to try and get his attention,
it seemed to him that Mr Lynch did not hear Mr Blume,
so he sprayed water in his general direction, not at Mr
Lynch, but at the side so that it would not get him. He
said that the spray action came out slightly stronger than
he intended and that the spray hit Mr Lynch’s shirt just
under his right shoulder. It was a fine spray, but it could
have been a jet, because of a faulty tap. He said that Mr
Lynch walked up to him, looked up at him and said “Do
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that again and I’ll knock your fucking block off.” Mr
Cream said he responded by sticking his fingers in the
air and saying “na, na, na, na, na”, which is reasonably
describable as derisive or jeering behaviour. Certainly,
there was no explanation, apology or undertaking not to
do it again.
There was, on all of the evidence, no apology by Mr
Cream and no indication that he would not squirt Mr
Lynch again. He did not, for example, say that he had not
intended to hit Mr Lynch with the jet. Mr Cream said in
evidence that he only squirted Mr Lynch on one occasion.
In cross-examination, he made an equivocal admission
or denial (see page 168(AB)) that he had squirted Mr
Lynch a second time.
Mr Cream said that Mr Lynch then struck him on the
nose with an open hand after he had wet Mr Lynch, i.e.
after he had offered “na, na, na, na, na”. When asked to
describe how he was hit on the nose, he said that Mr
Lynch’s hand came up through Mr Cream’s hand and
connected with his nose. He said that he had a blood nose
after the altercation, but it did not hurt, and that was the
only time during the incident that he recalled being struck
on the nose. He said that he was hit on the nose while he
was still on the stand, one foot above the level where Mr
Lynch was; he is taller than Mr Lynch. After Mr Lynch
struck him, Mr Cream said, Mr Lynch grabbed his shirt
and they walked backwards towards the wash drain and
ended up on the ground. Whilst on the ground, he said
that Mr Lynch had hold of his hair. Eventually, they were
broken up. Mr Cream denied that he tried to bite Mr Lynch
on the neck. He testified that, after the fight was broken
up, Mr Lynch had another go at him and struck him on
the chin.
Mr Cream said that he walked outside with Mr
Constantino, and Mr Lynch walked with Mr Mitchell.
He said that Mr Constantino asked him what happened
and, whilst he was explaining, saying “and then he
punched me”, Mr Lynch yelled out something which he
could not recall. He said he reacted and yelled at Mr Lynch
“You are lucky I didn’t let you have it.” In crossexamination, Mr Cream said that Mr Lynch said “Wait
until we get out into the car park.” He was then escorted
to the office by Mr Constantino, where he spoke to Mr
Clements. He said that Mr Clements attended to his blood
nose and he told Mr Clements that he had squirted Mr
Lynch with water and that Mr Lynch was being an
“aggressive bastard” to him (Mr Cream). He also said
that Mr Clements told him to go home as it was the last
day of work before Christmas, and to come back after
the break on Tuesday.
On Tuesday, 2 January 2001, Mr Cream rang the
respondent’s office and informed the respondent that he
was not returning to work because he had obtained another
job.
Mr Cream first denied in evidence that he had had any
other altercation with any other employees of the
respondent, saying that he had no problems with anyone,
but then said, in cross-examination, that he had been
involved in two altercations. He admitted that, during his
term of employment and prior to this incident, he had
grabbed a labourer called Peter by the throat and also
admitted that he had wrestled with Cliff, a floor cleaner.
Mr Cream also admitted that, before being employed by
the respondent, he had been dismissed from a position at
the Geraldton Fishermen’s Co-op because of a fight and
that he was subsequently convicted upon a charge of
assault occasioning grievous bodily harm. He admitted
that he had lost his temper and kicked a friend in the
head whilst his friend was kneeling on the ground, trying
to put something on the towbar of a car. He said, in
evidence, that, before he went to court for the offence, he
had been admitted to Graylands Hospital and diagnosed
with a chemical imbalance in his brain from drug use. He
said that it was a temporary acute condition and that he
was kept in hospital for about three or four weeks.
Mr Mitchell gave evidence that, when the fight was broken
up, he walked outside with Mr Lynch and Mr Cream
walked out with Mr Constantino. He said that Mr Cream
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had a graze on his chin and blood coming from his nostrils.
Whilst they were walking outside, he said that Mr
Constantino asked Mr Cream what had occurred and Mr
Cream said “I was trying to get Max’s attention and I
directed a bit of water in his direction, tried to get his
attention. I squirted him down the left side, he came up
and abused me and then he hit me on the end of the nose.”
Mr Mitchell said that Mr Lynch said to Mr Cream “You
think that was a hit, wait until we’re finished in the office
and I’m going to knock your block off.” He said that Mr
Cream then attempted to try to get at Mr Lynch, but Mr
Constantino intervened and steered Mr Cream away. Mr
Mitchell first became aware of the blood coming from
Mr Cream’s nose on the way to Mr Clements’ office. Mr
Mitchell then went into the office and spoke to Mr
Clements, informing him that there had been a fight on
the slaughter floor between Mr Lynch and Mr Cream and
he asked Mr Clements to speak to Mr Lynch and Mr
Cream. Mr Mitchell then left the office and went back to
the slaughter floor. Mr Mitchell testified that, when he
returned to the floor, he spoke to Mr Constantino and
asked if anyone had seen what happened. He said that
Mr Constantino said that he had spoken to Mr Dennis
Nicholls, who said that he did not see how the altercation
started, but that Mr Boardman saw the whole thing, so
Mr Mitchell should speak to him.
Mr Mitchell spoke to Mr Boardman and later took a
statement from him. Mr Mitchell said that he then spoke to
others who were working in the shaving and washing area,
but they all informed him that they did not see anything.
Mr Blume, Mr McDonald and Mr Fripp, however, who
were working in the dehairing area, were not spoken to
by Mr Mitchell or Mr Constantino. Further, apart from
what was said while Mr Lynch and Mr Cream were
walking to the office and the brief conversation which
Mr Clements had with Mr Lynch and Mr Cream, no
explanation was sought from Mr Cream or Mr Lynch.
Mr Clements said that, when he first spoke to Mr
Cream, he was bleeding from the nose and had a bit
of skin off his chin. He said that he went to the first
aid room and attended to his nose. Mr Clements said
that he asked Mr Cream to tell him what happened
and that Mr Cream told him that there had been a
fight between him and Mr Lynch in which Mr Lynch
had him by the hair and punched him. Mr Clements
said that he stopped the conversation at that point
because he wanted to speak to Mr Lynch and, also,
he wanted to sit down and assess the whole situation.
He said that he informed Mr Cream that he was
suspended for the day with pay, and that he should
report to the office on 2 January 2001 after the
Christmas break.
Mr Clements also said that he then went and spoke to Mr
Lynch. He interviewed him for two or three minutes, he
said. He asked Mr Lynch what had happened. Mr Lynch
said that they had “had a blue”. He then said to Mr Lynch
“I believe you hit him”, and Mr Lynch replied “Well,
Don, I lost it.” He said he explained to Mr Lynch that he
was a senior member of the slaughtering team and that
he should have gone about it in a different way. He said
Mr Lynch should have gone to the supervisor and had
him talk to Mr Cream. Mr Lynch said again “Well,
Donald, I lost it.” (In cross-examination, he made it clear
that Mr Lynch did not say that he struck Mr Cream (see
page 130(AB)).) Mr Clements said that he then informed
Mr Lynch that he would be suspended for the day with
pay and that he should return to the office after the
holidays on 2 January 2001.
Mr Clements gave evidence that he left the investigation
of the incident to Mr Mitchell and to Mr Constantino. He
obtained no statement because he sent Mr Lynch and Mr
Cream home He said that Mr Mitchell and Mr Constantino
obtained some statements and, as a result of reading those
statements, he concluded that there was a fight on the
floor, that both Mr Lynch and Mr Cream were as guilty
as one another and that they should both be instantly
dismissed. He said that he did not believe that Mr Lynch
was an innocent victim.
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43 Mr Clements testified that, in his view, he had to take
such a strong stand as there may be other fights in the
future which could result in serious injury, and that his
actions were justified. He said that there was no question
that fighting on the slaughtering floor was dangerous.
Subsequently, in discussions with Mr Graham Haynes of
the appellant organisation, he did not agree that the penalty
for Mr Lynch should be a lengthy suspension. He agreed
that he had not given Mr Lynch a second opportunity to
explain his comments; nor had he shown the statements
to Mr Lynch for comment.
Disposition
44 There was evidence of Mr Lynch’s disposition. He said
that he had not been involved in fights and that he was
not a volatile person. There was no evidence that he was
a difficult person at work, that he was volatile, or that he
was involved in fights. Indeed, the evidence was that he
was not. He admitted to being removed from licensed
premises by two bouncers who hurt him, although he did
not strike them, and that was outside work.
45 Mr Cream said in evidence, before he was crossexamined, that he had no problems at work. After a denial
and some prompting in cross-examination, Mr Cream
admitted to having two altercations within the
respondent’s premises, one of wrestling and one where
he struck a fellow employee. He had been dismissed from
other employment for fighting, was convicted of causing
grievous bodily harm to a friend whom he kicked in the
head; and was treated in Graylands Hospital for a chemical
imbalance in the brain, caused by drug use.
46 Mr McDonald said that he had known Mr Lynch for ten
years, that he was not aggressive, and he had never heard
Mr Lynch abuse other workers in the workplace. He said
that he gets along with Mr Lynch quite well. Mr Boardman
did not contradict this, nor did Mr Blume or Mr Clements.
Mr Fripp, too, said that Mr Lynch was not a person who
was aggressive or abusive.
47 Before the incident occurring, there had been a fight at
the meatworks in August 2000. As a result of that, a
meeting was held in the Management Training Room on
11 August 2000, which was attended by a number of staff,
including Mr Lynch. It was agreed by all persons present
at that meeting, including Mr Lynch (who attended as
the slaughter floor union representative) that all persons
engaged in fighting would be dismissed instantly and, as
a result, the company issued the following directive in
writing—
“DIRECTIVE—Any future fighting engaged on the
plant, irrespective of whether one person assaults another or fighting involves two people fighting each
other: Will result in the instant dismissal of offending parties.
SCOPE—This Directive applies to all staff and employees employed by Geraldton Meat Exports.
BACKGROUND—A fight occurred on the slaughter floor at the cessation of work on the 10th of
August 2000. A slaughterman assaulted a fellow
slaughterman by grabbing him around the throat by
the shirt collars and pushing him backwards. The
victim did not fight back and kept his hands stretched
out in a defensive position.
SLAUGHTERMAN—Neil Kruger (Assailant)
Kenny Mitchell (Victim)
CONSEQUENCES—A meeting was held prior to
the commencement of work on the 11th August 2000,
in the management training room. Those in attendance included—
Don Clements—General Manager
Paul Jones—Production Manager
Nick Mitchell—QA Manager
Shayne Moody—Slaughter floor Supervisor
(Temporary)
Wayne McMullen—Boning Room Union
Representative
Max Lynch—Slaughter Floor Union Representative
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Neil Kruger—Assailant
Kenny Mitchell—Victim
RESULT—After much discussion it was decided that
as there was only one assailant and the victim did
not retaliate, the assailant would be allowed to remain an employee if—
A/The victim received an apology and agreed
to continue working with the assailant.
B/The assailant agreed to a declaration stating that any further misdemeanours would
result in termination of their employment.
CONCLUSION—To prevent a repeat of the investigation and counselling (sic) session held on the
morning of 11th August 2000, it was decided by all
those present that a company directive be issued stating that fighting of any kind would result in instant
dismissal of offending parties. Both union representatives were present and agreed to the decision and
were responsible for relaying this decision to employees.”
(See page 237 (AB).)
48 Mr Lynch admitted that he was aware of the company
directive of 11 August 2000, that the consequences of
fighting on the job were dismissal.
Investigation
49 As to the question of investigation, the following was the
evidence.
50 Mr Lynch said that, on 22 December 2000, he had very
little discussion with Mr Clements who told him that he
was suspended without pay. He denied that Mr Clements
asked him what had happened.
51 Mr Mitchell said that he did most of the investigating,
that he did not interview Mr Cream and Mr Lynch because
Mr Jones and Mr Clements did. He did not attempt to
take a statement from Mr McDonald. He did not speak to
Mr McDonald, Mr Fripp or Mr Blume. They, Mr Mitchell
said, were not in the vicinity when he came to the scene,
except Mr Blume, who was breaking up the fight. He did
most of the investigation after speaking to Mr
Constantino. He, or no other investigator, placed the
written statements made before Mr Cream or Mr Lynch
because he did not think that there would be any need.
52 Mr Clements admitted that he had not given Mr Lynch
time to explain what happened. Mr Lynch had no
opportunity to make explanation of matters of mitigation
or to bring forward witnesses on his behalf, either.
FINDINGS
53 The applicant organisation alleged that the respondent
failed to properly investigate the alleged misconduct
and, by failing to do so, denied Mr Lynch procedural
fairness.
54 That, despite the requirement to afford procedural fairness,
not every denial of procedural fairness will entitle an
employee to a remedy; no injustice will result if, after
review of all of the circumstances of the termination, it
can be said that the employee could be justifiably
dismissed.
55 The Commissioner then concluded that Mr Lynch was
not harshly, oppressively or unfairly dismissed for the
following reasons—
(a) It is dangerous to engage in a physical altercation when wearing a pouch containing extremely
sharp knives used in the business of slaughtering. Further both Mr Lynch and Mr Cream were
working near a steriliser full of hot water which
could have burnt either of them if they were
pushed into it.
(b) Mr Lynch was a senior employee of the Respondent who at the time of termination was a Union
delegate. Not only was he the Union delegate but
he also regularly worked as a rover. As a senior
employee he had an obligation to other employees in the workplace to observe safe practices and
to take steps to ensure the safety of his workmates was not endangered by his own actions.
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(c) Even if I accept the evidence given by Mr Lynch
(corroborated by Mr Blume), it is clear from their
evidence that Mr Lynch approached Mr Cream
and attempted to grab the spray hose from Mr
Cream.
(d) After having regard to the evidence of Mr Lynch,
Mr Blume and the evidence given by Mr Cream,
I am satisfied Mr Cream sustained a blood nose
when Mr Lynch attempted to take the spray hose
from him. In my view whether Mr Cream or Mr
Lynch was the aggressor at that point in time is
irrelevant.
(e) In light of Mr Lynch’s evidence that he regarded
Mr Cream as “crazy”, in my view he should not
have attempted to take the hose from Mr Cream,
he should have simply walked away and reported
the matter to the Slaughter Floor Supervisor, Mr
Constantino.”
56 The Commissioner dismissed the application.
ISSUES, FACTS AND CONCLUSIONS
57 This was a discretionary decision, as that is defined in
Norbis v Norbis (1986) 161 CLR 513 (see also Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348
(HC)). It is for the appellant to establish that the
Commission’s exercise of discretion miscarried, applying
the principles laid down in Gromark Packaging v FMWU
73 WAIG 220 (IAC) and House v The King [1936] 55
CLR 499.
58 If that is not established, the Full Bench cannot interfere
with the exercise of the discretion at first instance, and in
particular, cannot substitute the exercise of its discretion
for that of the Commission at first instance.
59 Further, I refer to the well known passages from Devries
and Another v Australian National Railways Commission
and Another [1992-1993] 177 CLR 472 and from State
Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306, often
cited by the Full Bench.
60 The Full Bench of this Commission has dealt with
dismissals for fighting in a number of cases. These include
AFMEPKIU v Dampier Salt Operations Ltd 79 WAIG
2305 (FB), and AFMEPKIU v John Holland Construction
& Engineering Pty Ltd 79 WAIG 1302 (FB).
61 In relation to a great deal of the evidence, there was some
which was not in dispute and some very important
conflicts between the evidence of various witnesses.
62 First, there is the fact that there was an unequivocal
management directive, which was well known to Mr
Lynch because he was at the meeting at which it was
agreed, that fighting on the slaughtering floor would lead
automatically to dismissal.
63 Second, there is the uncontroverted evidence from Mr
Clements that fighting on the slaughtering floor is
dangerous. It is also a working area with moving “chains”,
hot sterilising vats, people moving, working and carrying
sharp knives. It is not a place for fighting. In this case,
the evidence was that, to fight in this place was dangerous
and it plainly was.
64 Next, incontrovertibly, there is a duty under a contract of
employment for the respondent, as an employer, to provide
a safe place of work. For that reason, too, fighting, which
is dangerous, is to be forbidden and more often than not is.
There is also a duty upon employees to do their work in a
fashion which is safe in the workplace (see Porter v Eltin
Underground Operations Pty Ltd and Another 80 WAIG
5349 (FB) at 5356-5357 per Sharkey P).
65 Further, there are a number of other uncontroverted facts,
or facts arising from admissions in evidence. Mr Lynch
was a senior and competent slaughterman and union
delegate, holding that responsible office for his peers with
no record of aggression or troublesomeness in the
workplace. Mr Cream was a young inexperienced general
hand with a history of fighting or engaging in physical
altercations in the workplace, including this workplace; and
with a criminal conviction for violence, which incident
occasioned his receiving treatment in Graylands Hospital.
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66 As to the incident at the heart of this appeal, there are
significant differences in the evidence of witnesses. It was
quite clear that the incident began because Mr Lynch did
not hear Mr Blume when Mr Blume spoke to him. It is
quite clear, too, that Mr Cream used a high pressure hose,
with which he was cleaning hair and other material off
goat carcasses. He did so by spraying Mr Lynch with
water in his ear and down his shirt and without warning.
Mr Cream said, in evidence, that he did not intend to hit
Mr Lynch but to spray to the side of him to attract his
attention. It is quite clear that, when the spray hit him,
this annoyed Mr Lynch who told Mr Cream, in no
uncertain terms, not to do it again. This was an
understandable reaction.
67 On Mr Cream’s own evidence, he jeered at Mr Lynch
when he was told not to do it again. He did not apologise,
say it was an accident or say that it would not occur again.
On Mr Lynch’s evidence, Mr Cream squirted him then
full in the face. On Mr Blume’s evidence, Mr Cream gave
a cheesy smile and squirted Mr Lynch in the face a second
time. Mr Cream denied that he squirted Mr Lynch a
second time, but, in cross-examination, gave an
ambiguous answer in which he referred to a second
squirting and which did not constitute a real denial. Mr
Boardman did not see the squirting episode.
68 There was then a further difference in evidence. Mr
Boardman and Mr Cream said that Mr Lynch struck Mr
Cream in the nose with an open hand. Mr Blume and Mr
Lynch said that no punches were thrown and denied also
that Mr Cream was struck by Mr Lynch. They did not see
his nose bleeding. Mr Lynch and Mr Blume made it clear
that Mr Lynch tried to grab the hose from Mr Cream.
69 Whatever occurred, Mr Cream came down off the stand
and wrestled with Mr Lynch. Mr Blume alleged that Mr
Cream tried to bit Mr Lynch on the neck. Mr Cream
denied this. Mr Cream alleged that Mr Lynch struck him
on the chin. The contrary evidence was that no punches
were thrown by either man.
70 There was evidence from Mr Clements and Mr Mitchell
that, after the two men were separated and later, Mr
Cream’s nose was bleeding. After the fight broke up, both
shouted at each other. There was, too, Mr Lynch’s threat
to Mr Cream, which was not carried out; so that no weight
to the detriment of Mr Lynch should be attached to it.
71 It is clear that, even on Mr Cream’s evidence, squirting a
person with a high pressure hose while he was working
constituted provocation and it was open to so find. That
act was aggravated by jeering, derision and a failure to
apologise, explain or give assurance that it would not
occur again. All this occurred whilst Mr Cream was still
holding the hose in his hands, even if he did not then
squirt Mr Lynch full in the face, which is putting it at
best for Mr Cream. The Commissioner, as she was entitled
to do, found that Mr Lynch tried to take the hose away,
which was his and Mr Blume’s version of what he was
trying to do. It is, of course, the case that, on either version
of what occurred, there was further provocation by Mr
Cream by his jeering conduct; or that, not only did he
smirk, as it was described, but then squirted Mr Lynch
full in the face. That would, if it were found to have
occurred, constitute much more severe provocation.
72 Next, it was quite clear, on the admissions of Mr Mitchell,
Mr Clements and the evidence of Mr Lynch, that a full
explanation of events was not obtained from Mr Lynch,
that he was not shown or, alternatively, was not told of
the allegations against him, that he was not asked to
provide a statement himself, or to make witnesses
available, because, in Mr Mitchell’s case expressly and
in Mr Clements’ case inferentially, there was no need.
73 Of course, had Mr McDonald and Mr Blume been
approached, they would have given information which
was not available to Mr Clements and Mr Mitchell about
Mr Cream’s behaviour and which other witnesses did not
or were not able to inform them about. Mr Lynch had
more to tell, also. With that evidence available, Mr Lynch
may not have been dismissed.
74 There is no doubt that, before any final decision to dismiss
is taken, the employer should make a reasonable
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investigation of the relevant circumstances. In particular,
the employee should be given an opportunity to offer an
explanation for any alleged misconduct (see Shire of
Esperance v Mouritz 71 WAIG 891 (IAC) per Kennedy J
at page 895 where he said)—
“In my opinion, any breach of the rules of natural
justice was a relevant circumstance in the determination of the critical question as to whether the
dismissal was harsh or unjust. Whether an employer,
in bringing about a dismissal, adopted procedures
which were fair to the employee is an element in
determining whether the dismissal was harsh or unjust—see The Law of Employment, Macken,
McCarry & Sappideen, 3rd ed, 277-278, and the
authorities there cited. In some cases, this can be a
most important circumstance. (my emphasis) But in
a case such as the present, no question of the invalidity of a decision, as such, falls for determination.
The case does not turn simply upon the respective
legal rights of the parties.”
See also Bi-Lo Pty Ltd v Hooper [1992] 53 IR 224 at
page 229, cited with approval in Western Mining
Corporation Limited v AWU 77 WAIG 1079 (FB) at page
1084 per Sharkey P and Coleman CC—
“Where the dismissal is based upon the alleged misconduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it demonstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant matters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that the employee was guilty of the misconduct alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily establish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.”
In this case, what it was clearly open to find was that
procedural fairness was not fully afforded in the context
of those dicta. There were serious inadequacies in the
investigation, for the reasons which I have already
expressed. Because there was only a brief and cursory
explanation given and sought immediately after the event,
Mr Lynch was unable to give a full explanation through
witnesses and/or from his own lips. Further, he was not
able to refer in detail to why he, a senior and competent
employee trusted by his peers with union office and with
every good record, should have “lost it”, as he put it.
It is fair to say that Mr Clements did consider an alternative
to dismissal, namely suspension, at the behest of Mr
Haynes, but rejected that alternative due to what he
regarded as the seriousness of the misconduct, which he
had not himself fully investigated.
There were a number of authorities cited to us as to how
industrial tribunals should approach the question of
fighting at work. There can be no immutable principles.
Fighting is nonetheless something to be regarded seriously
by this Commission because it will usually be prima facie
dangerous. What view should be taken of misconduct, in
the context of whether a dismissal is unfair within the
principles approved in Western Mining Corporation
Limited v AWU (FB)(op cit), constituted by fighting,
depends on all of the circumstances of the case. Each
matter must be determined on its own merits. One cannot,
in advance, predict all of the relevant circumstances. The
authorities cited to us were persuasive only and cannot
prescribe what view should be taken.
Fighting on the job, depending on the circumstances, may
be sufficient misconduct of itself for the Commission to
say that the dismissal was not unfair, and the Commission
may also find it unnecessary even to apportion blame.
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The Commission will, however, move to protect an
employee who is essentially passive, or put upon and/or
required to defend him/herself, or provoked to lose his/
her self control in circumstances where it could be said
that a reasonable person would do so. However, retaliation
out of proportion to the provocation will not generally be
of assistance to an employee. The sheer triviality of an
incident may also be relevant. On the contrary, a serious
misconduct, whether provoked or not, particularly where
both parties are at fault, will often be sufficient to
constitute a fair dismissal.
It should be observed that the Commission did not
expressly, but clearly found that the implicitly summary
dismissal of Mr Lynch was justified and was not unfair.
A summary dismissal is justified if the conduct
complained of is “such as to show the servant to have
disregarded the essential conditions of his contract of
service” (see North v Television Corporation Ltd 11 ALR
599 at 609).
It was for the appellant to establish that the dismissal of
the worker was unfair (i.e. harsh, oppressive or unfair),
but there was an onus upon the respondent to establish
that the summary dismissal was justified. The principles
which apply to what is an unfair dismissal were laid down
in the well known case of Miles and Others t/a Undercliffe
Nursing Home v FMWU 65 WAIG 385 (IAC) (see also
RRIA v CMEWU 69 WAIG 1027 (FB)). Even if the
summary dismissal was justified, it might still be found
to be harsh, oppressive or unfair.
In this case, the Commissioner found that to engage in a
physical altercation on the floor of the abattoir was
dangerous, which it clearly was. Further, it was open to
the Commissioner to find that the participants did so in
breach of a clear directive which gave notice of the penalty
of automatic dismissal for fighting.
The Commissioner found also and it was open to find,
that Mr Lynch was a senior and experienced employee of
the respondent and a union delegate. He was under an
obligation to use safe practices; so, too, however was Mr
Cream. It was also open to find that Mr Cream acted in a
provocative and irresponsible manner in the workplace.
It was open to the Commissioner to find, and the
Commissioner found, that Mr Lynch approached Mr
Cream to grab the hose from him and no more (and that,
in the beginning, he did no more). He did so, it was open
to find, because he was sprayed or was being sprayed
and had received no indication that this would stop and
was jeered at.
If, however, the Commissioner had gone further, she
might have found that Mr Lynch was even more gravely
provoked by being sprayed a second time directly in the
face, after telling Mr Cream to stop. In any event, whether
the Commissioner accepted that the second spray
happened, there was sufficient provocation for Mr Lynch
to grab the hose, given that it was in Mr Cream’s hands
and he might be said to have defied Mr Lynch. It was not
unreasonable for Mr Lynch, even if Mr Cream did not
use the hose again, to assume that he would, or to justify
him taking action to prevent its use.
The Commissioner also found, and there was evidence
to support it, that Mr Cream sustained a blood nose when,
not because, Mr Lynch took the spray from him. She did
not make a finding that this was because Mr Lynch did or
did not strike him, observing that whether either was the
aggressor or not was irrelevant. However, this was a
finding made after considering the evidence of Mr Blume,
Mr Lynch and Mr Cream. What finally and significantly
the Commissioner found was that, given his view that
Mr Cream was “crazy”, Mr Lynch should not have
attempted to take the hose away and (as Mr Clements
suggested in evidence) reported the matter to the
supervisor, Mr Constantino. In my opinion, it was open
to find that attempting to take the hose away in the
circumstances was not unreasonable when a
remonstration against the spraying was ignored and when
Mr Lynch was treated with contempt, whether Mr Cream
was crazy or not. Equally, it might have and should have
been found that Mr Cream, having upset Mr Lynch,
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should have let the hose go and otherwise apologised or
mollified him.
In my opinion, it was not open to the Commissioner to
find that Mr Lynch’s conduct constituted a breach of
conduct such as to justify a summary dismissal, because
it was open to find as follows.
Mr Lynch was doing his work and minding his business.
Mr Cream sought to attract his attention in a manner such
as to at least annoy Mr Lynch because he deliberately or
negligently hit him in the ear with a jet of water from a
high pressure hose. When Mr Cream was told, somewhat
firmly and understandably, not to do it again, he stood
there still holding the hose and jeering. Alternatively, he
squirted Mr Lynch a second time, this time full in the
face, which was even more serious provocation.
The Commissioner did not find which version was correct
but, in any event, the squirting and subsequent conduct
was sufficient to make Mr Lynch seize the hose, which
was understandable, for my own part, given that Mr
Lynch’s evidence was corroborated by Mr Blume. In any
event, the Commissioner found that the only reaction to
the provocation was Mr Lynch’s attempt to take the hose
from Mr Cream. That was the only conduct which she
criticised Mr Lynch for, impliedly because that led to the
ensuing struggle. That was the evidence of reaction which
the Commissioner accepted. It was plainly open to her to
do so.
The incident did not, relevantly, develop into a full
blooded fight, but became a wrestling match.
It was significant, too, that the reaction was out of
character for Mr Lynch, and was a mild reaction. The
provocation, in my opinion, was sufficient to cause a
senior, competent, experienced worker to seize the hose.
The ongoing struggle occurred because Mr Cream stepped
down and wrestled Mr Lynch instead of letting the hose
go.
Further, this was not a decision by Mr Lynch to fight but
a decision, under provocation, to stop further spraying
for the second or third time. It was a reasonable reaction
and not a disproportionate retaliation, if retaliation it were.
For my part, I am of opinion that it was more a form of
self defence. It was relevant to consider, too, that this
was an event which occurred when a person with a history
of fighting in the workplace and elsewhere, provoked and
offended a responsible employee, with no history of
difficulty with other employees, going about his business.
Mr Cream’s behaviour, whether there was one or two
squirtings, was calculated to and did provoke Mr Lynch
to the action which he took and which a reasonable person
would have taken.
It was, I think, quite unreasonable, when it was open to
find that he may have been sprayed a second time or that
he had been sprayed a second time, to expect Mr Lynch
to go to a supervisor and not to grab the hose. The problem
arose because Mr Cream then stepped off the block,
having not dropped the hose and grappled with Mr Lynch.
As the Commissioner found it, Mr Cream was not struck
on the nose, but had his nose hurt because Mr Lynch
grabbed the hose and there was a struggle, as I understand
the finding; which was clearly open to be made.
That he did not report the matter to the supervisor who,
on the evidence, was not in the vicinity, was not a
sufficient reason given the provocation, to find that Mr
Lynch’s act was so serious as to warrant dismissal.
A consideration of those factors should properly have
led the Commissioner to find that the summary dismissal
was unjustified.
I would add that it was open to find, were it necessary,
that Mr Cream was not a credible witness. First, his
ambiguous admission or denial (it is difficult to
characterise it properly) in cross-examination that he
squirted Mr Lynch a second time, was significant. Second,
Mr Cream clearly said that he had no problems with
anyone at work, which was, on his own evidence, quite
untrue. Then, he was forced to admit that he had been
involved in two physical confrontations with two other
employees and had been dismissed from previous
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employment for fighting. In addition, he was guilty of an
act of criminal violence in respect of which he had
received medical treatment. In my opinion, it was open
to find that Mr Cream, because of that conspicuous and
important lapse (and possibly his ambiguous admission),
was not a credible witness.
Nor was Mr Lynch’s credibility reducible because of his
discussions of what occurred with Mr Boardman. Quite
clearly, on the evidence of both, was that Mr Lynch gave
his version of events to Mr Boardman and asked him to
think about it. He also asked him to be a witness. There
was nothing wrong in either.
Therefore, it was then open to the Full Bench to find
that, in the alternative, the Commissioner could and should
have preferred Mr Lynch’s and Mr Blume’s evidence;
and to further find that Mr Lynch, corroborated by Mr
Blume, should be believed and Mr Cream should not,
and that the provocation consisted of two squirts with a
high pressure hose, one full in the face after Mr Lynch
had remonstrated about the first such incident. That does
not affect the finding that Mr Lynch was unfairly
dismissed for acting as he did after one squirt only, but it
would make his position even stronger.
It was open, for those reasons, too, to find that the
dismissal was unfair.
In addition, the employer failed to afford procedural
fairness and, if it had done so, may have decided on
disciplinary action other than termination.
Further, notwithstanding the seriousness of fighting as
misconduct, the facts that Mr Lynch was a good employee
with twenty years of service in the meat industry,
competent and experienced, that termination was a very
serious step, and that he had little education and no other
training, were very relevant and should have been
considered and given substantial weight.
Even given that, he had only seized the hose at first. It
was open to find that, if procedural fairness were afforded,
it should have altered the outcome and, for that reason
alone, the dismissal was unfair, even without the clear
substantial unfairness.
In my opinion, whilst the Commission is not a surrogate
manager, it is fair to observe that a period of suspension
for Mr Lynch might have been a condign penalty to reflect
the nature of his conduct.

FINALLY
103 I have considered all of the evidence and all of the
submissions. For all of the reasons which I have expressed,
the appellant established on the evidence that the dismissal
should have been found to be harsh, oppressive and unfair,
within the principles in Miles and Others t/a Undercliffe
Nursing Home v FMWU (IAC) (op cit).
104 I would find that the exercise of discretion at first instance
miscarried, for those reasons. I would also make those
findings which I have said the Commissioner should have
made or that it was open to her to make. I would, for
those reasons, substitute the discretion of the Full Bench
for that of the Commission at first instance and make a
finding and declaration that the dismissal was harsh,
oppressive and unfair. I would not think that the Full
Bench should determine the remedy applicable.
105 I would, for those reasons, uphold the appeal, suspend
the decision made at first instance and remit the matter to
the Commission at first instance to determine the question
of remedy according to law.
CHIEF COMMISSIONER W S COLEMAN—
106 I have had the advantage of reading the draft of the reasons
for the decision of the Honourable President. The
circumstances which gave rise the dismissal which is the
subject of this appeal are set out in detail therein. I adopt
them for the purpose of this decision. I agree that the
appeal should be upheld.
107 In the first instance the learned Commissioner
correctly identified the legal issues going to the onus
in cases of alleging unfair dismissal and requirements
an employer must meet where summary dismissal has
been effected.
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108 In this case evidentiary onus is not displaced by the
employers general directive that “…fighting engaged
on the plant, irrespective of whether one person
assaults another or fighting involves two people
fighting each other: will result in the instant dismissal
of offending parties.” It appears that initially the
learned Commissioner did not accept that the directive
disposes of the matter. Indeed it would be wrong to
do so. The Commissioner properly identified that
while it is clear that a physical altercation had taken
place there was an issue as to whether the appellant
member’s Mr Lynch was an assailant or a victim. The
determination of that matter was of fundamental
importance to the disposition of the claim.
109 After reciting evidence from both sides present in the
hearing the learned Commissioner went on to
conclude that the dismissal was not harsh, oppressive
or unfair. This was based on findings going to the
nature of the workplace and that it is dangerous to
engage in physical altercations when wearing
slaughtering knives. The fact of Mr Lynch’s
experience as a union delegate, as a rover in the
abattoir and a senior employee with obligations to
observe safe practices and to take steps to ensure that
his workmates were not endangered by his actions
were sighted. From the evidence of the two
protagonists and of the witness called to support Mr
Lynch, the learned Commissioner concluded that Mr
Cream had sustained a blood nose when Mr Lynch
attempted to take the spray hose from him. It was
deemed irrelevant whether Mr Lynch or Mr Cream
was the aggressor at that point. However it was found
that Mr Lynch should not have attempted to take the
hose from Mr Cream as Mr Lynch regarded Mr Cream
as “crazy”. According to the learned Commissioner,
in the circumstances Mr Lynch should have simply
walked away and reported the matter. With respect I
do not think that these findings properly address the
issue which the learned Commissioner correctly
identified, that is whether or not Mr Lynch was an
assailant or a victim. It appears that merely on the
basis that there was physical contact Mr Lynch was
able to be summarily dismissed in accordance with
the employer’s directive. There was no scope for the
unfairness of the dismissal to be tested and indeed no
findings were made on the evidence presented other
than that which led to the learned Commissioner
concluding that Mr Cream had sustained a blood nose
when Mr Lynch attempted to take the spray hose from
him. Indeed it was considered irrelevant to determine
who was the aggressor.
110 The circumstances of the case required findings from the
evidence as to whether Mr Lynch had been subjected to
one or two physical assaults by Mr Cream with the high
pressure water hose, whether his response in the first
instance was reasonable, had he sought to protect himself
from further injury or aggression by attempting to take
the hose or had he responded disproportionately in the
circumstances. None of these issues were addressed in
the first instance.
111 These were matters raised in evidence and were material
considerations which should have been addressed. In view
of this and in accordance with the principle in House v
The King [1936] 55 CLR 499 at 505, the Full Bench
having reviewed the evidence should exercise its own
discretion in substitution of the Commission in the first
instance.
112 For the reasons set out by His Honour the President I
consider that the grounds of appeal have been made out
and that the dismissal was harsh, oppressive or unfair.
The decision at first instance should be suspended and
the matter remitted to the Commissioner to determine
the relief to be granted.
COMMISSIONER P E SCOTT—
113 The reasons for decision of His Honour, the President,
set out the background of this matter and the grounds of
appeal, so there is no need for me to repeat them.
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114 The Commission at first instance heard conflicting
evidence as to the events which took place between Mr
Lynch and Mr Cream, and of what took place following
their altercation. It is significant that the Commission at
first instance made very few findings. She made a finding
that Mr Cream sustained a blood nose when Mr Lynch
attempted to take the spray hose from him. The
Commission made no findings as to credibility of the
witnesses, as to the conduct between Mr Lynch and Mr
Cream, whether Mr Cream sprayed Mr Lynch once or
twice, whether Mr Lynch was provoked and whether or
not his reaction was reasonable in the circumstances. The
learned Commissioner merely concluded that Mr Lynch
ought not to have reacted in the way he did. Given the
learned Commissioner’s comments at the conclusion of
the hearing regarding procedural fairness, the lack of
specific findings as to the procedural aspect of this matter
is surprising. However, I note that the appellant did not
pursue ground 4 of the appeal on the basis that he said
that a finding relating to procedural fairness was implicit
in the Commissioner’s conclusions.
115 The lack of findings in those areas must be significant in
a matter such as this. As His Honour, the President, noted
in his reasons, had the learned Commissioner dealt with
those matters and made findings, a different conclusion
was open to her. In those circumstances, the lack of
findings meant that proper conclusions could not
reasonably be reached.
116 On this basis, I would uphold grounds two, five and six.
The correctness or otherwise of the Commissioner’s
conclusions and the success or otherwise of the other
grounds of appeal are difficult to determine in light of
the lack of findings. I would uphold the appeal on this
basis.
117 As to the relief sought, I note the principles in Devries
and Another v Australian National Railways Commission
and Another (1992—1993) 177 CLR 472 at 479 (HC),
where the majority held as follows—
“The finding of fact by a trial judge, based on the
credibility of a witness, is not to be set aside because an appellate court thinks that the probabilities
of the case are against—even strongly against—that
finding of fact. If the trial judge’s finding depends
to any substantial degree on the credibility of the
witness, the finding must stand unless it can be shown
that the trial judge “has failed to use or has palpably
misused his advantage” or has acted on evidence
which was “inconsistent with facts incontrovertibly
established by the evidence” or which was “glaringly
improbable”.”
118 In these circumstances, the Full Bench is not in the same
position as the Commission at first instance to make
findings and come to conclusions where there was conflict
in the evidence to the extent that there was in the matter
before the Commission in the first instance. I would remit
the matter to the Commission to determine the matter
according to the evidence, for the necessary findings to
be made and for the matter to be dealt with according to
law.
THE PRESIDENT—
119 For those reasons, the appeal is upheld, the decision at
first instance suspended and the matter remitted to the
Commission at first instance.
Order accordingly
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2001 WAIRC 03592
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WEST AUSTRALIAN BRANCH,
AUSTRALASIAN MEAT INDUSTRY
EMPLOYEES’ UNION, INDUSTRIAL
UNION OF WORKERS, PERTH,
APPELLANT
v.
GERALDTON MEAT EXPORTS PTY
LTD, RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 21 AUGUST 2001
FILE NO/S
FBA 26 OF 2001
CITATION NO. 2001 WAIRC 03592
_______________________________________________________________________________

Decision
Appearances
Appellant
Respondent

Appeal upheld, decision at first instance
suspended and matter remitted to the
Commission.
Mr R Castiglione (of Counsel), by leave
Ms M G Saraceni (of Counsel), by leave,
and with her,
Mr M Darcy

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full
Bench on the 1st day of August 2001, and having heard Mr R
Castiglione (of Counsel), by leave, on behalf of the appellant
and Ms M G Saraceni (of Counsel), by leave, and with her Mr
M Darcy on behalf of the respondent, and the Full Bench having reserved its decision on the matter, and reasons for decision
being delivered on the 21st day of August 2001, it is this day,
the 21st day of August 2001, ordered and declared as follows—
(1) THAT appeal no. FBA 26 of 2001 be and is hereby
upheld.
(2) THAT the decision of the Commission in matter No
CR 4 of 2001 given on the 4th day of May 2001 be
and is hereby varied by deleting the order made dismissing the application and substituting therefor a
declaration in the following terms—
“THAT Mr Maxwell James Lynch was
harshly, oppressively or unfairly dismissed by
the respondent, Geraldton Meat Exports Pty
Ltd”.
(3) THAT the decision made at first instance be and is
hereby otherwise suspended and application No CR
4 of 2001 is hereby remitted to the Commission at
first instance, to determine the question of remedy
in accordance with the reasons for decision and according to law.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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Mr G A Lacarenza (of Counsel), by leave
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_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 This is an appeal by the abovenamed appellant against
the whole of the decision of the Commission, constituted
by a single Commissioner, given on 28 March 2001. The
decision by the Commission was that the application by
the appellant, made pursuant to s.29 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”), be dismissed.
GROUNDS OF APPEAL
2 It is against that decision that the appellant appeals on
the following grounds—
“1. The learned Commissioner erred in law and or in
fact in deciding that the Applicants (sic) application be dismissed pursuant to S27(a)(ii) of the
Act on the basis that further proceedings were
not necessary or desirable in the ‘Public Interest’
as—
(a) The Applicants claim was properly brought
before S29 of the Act being a claim for
‘Unfair Dismissal’. Whether notice of termination was provided or whether
termination was summarily as pleaded is
not a determinative issue as the only criteria to be satisfied under the Act is that of
“unfair” dismissal.
(b) At all times the Appellant/ Applicant noted
in his Form 1 Particulars of Claim and
Further and Better Particulars that this date
of dismissal was the 22nd June 2000.
(c) The function of ‘Particulars’ was to elaborate and plead the material facts in support
of the Appellant/ Applicants (sic) claim for
Unfair Dismissal, which the Particulars
filed and dated the 22 nd March 2001
achieved.
(d) The Particulars did not raise ‘new issues’
but pleaded material and relevant facts that
would enable the Respondent a fair opportunity to meet and answer the Appellant/
Applicants (sic) case.
(e) There was ‘no prejudice’ or ‘sufficient
prejudice’ to the Respondent on receipt of
the Particulars the 22nd March 2001 as the
Trial was listed for the 2nd and 3rd of April
2001. In the alternative, any perceived or
actual prejudice would be cured by a rescheduling of Trial dates and any issues as
to costs or penalties reserved for the Commissioners (sic) discretion at the eventual
hearing.
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(f) The allegations of prejudice raised by the
Respondent were not significant or determinative of the issues before the learned
Commissioner as—
(i) At all times the Respondent had the opportunity of obtaining instructions
from its Committee members in the
intervening period between the 22nd
March 2001 and the 2nd April 2001.
(ii) The allegations raised by the Respondent that the Respondents (sic)
Committee is ‘dysfunctional’ was not
a relevant or appropriate consideration
as the issues of dysfunctionality of the
Committee is not related to the Applicants (sic) claim.
(iii) The Respondents allegation that notice
of dismissal was given the 22nd June
2000 for the FIRST-TIME in the Particulars is not sustainable as the
Appellant/ Applicant at all material
times stated in his Form 1 that the date
of termination was the 22nd June 2000.
(g) At all material times the delay in the filing
of ‘the particulars’ was not due to any fault
on the part of the Appellant/Applicant and
the prejudice suffered by the Appellant/
Applicant outweighs any prejudice suffered by the Respondents.
(h) The failure of the Appellant/Applicant to
attend to the request for Particulars is (sic)
a timely way was not fatal to the Respondents claim as—
(i) The Trial dates had already been listed
(ii) There was no sufficient reasons for the
respondents to seek to vacate the trial
dates.
(iii) No application to vacate the trial dates
of the 2nd and 3rd of April 2001 was
made by the Respondent.
(iv) No evidence was provided to the
learned Commissioner of what costs or
what reasonable costs by way of question had been expended thus for and
would further be expended if an adjournment of the trial dates was
necessitated.
(i) The learned Commissioner did not weigh
up sufficiently that the Form 1 particulars
were prepared in a sketchy and brief manner by the Appellant/ Applicant in person
and that the subsequent Particulars did not
raise a ‘different claim’ but a properly
pleaded claim informing the Respondent
of the material facts to be met.
(j) Her Honor (sic) misdirected herself as to
the meaning of Subsection (ii) of Section
27(i) a—“that further proceedings are not
necessary or desirable in the public interest” when applying the particular
circumstances and facts pertaining to the
Appellant/Applicants (sic) case before the
Commissioner.”

3

4

BACKGROUND
The appellant, as the applicant at first instance, made an
application to the Commission and sought relief pursuant
to s.29 of the Act, which was filed in this Commission on
23 June 2000, alleging that he had been harshly,
oppressively or unfairly dismissed by the respondent
employer club, and/or that he had been denied outstanding
benefits which were non-award entitlements to which he
was entitled pursuant to his contract of employment.
An application by the respondent to strike out the
application was heard by the Commission on 23 March
2001. The Commissioner then decided that she would
dismiss the application pursuant to s.27(1)(a)(ii) of the
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Act since she was satisfied that further proceedings were
not necessary or desirable in the public interest.
The history of the matter was as follows. The appellant
stated in his application that he was employed as a chef
and started work as an employee of the respondent on 8
May 2000 and that his employment was terminated on
22 June 2000.
Under the heading in his application “Why do you claim
you are unfairly dismissed?” (paragraph 20), the appellant
replied “Last Friday I was called in the office and told I
was dismissed.” He also claimed that he was not seeking
reinstatement but compensation of four to six weeks’ pay,
being an amount between $3,325.00 and $4,988.50 (see
page 10 of the appeal book (hereinafter referred to as
“AB”)).
On 13 July 2000, the respondent filed a Notice of Answer
and Counter Proposal, the particulars of which stated that
the appellant was informed on 13 June 2000 by the
Manager of the club that his employment would be
terminated and he was given one week’s notice of
termination. It was also stated that he worked until 22
June 2000.
A meeting of the parties was convened by Deputy
Registrar Bastion of this Commission on 22 August 2000.
At that meeting, an offer was made to resolve the matter
on behalf of the respondent, but the matter was not
resolved.
The Commissioner then held a conciliation conference
on 17 October 2000, pursuant to s.32 of the Act, at the
conclusion of which the matter was again not resolved,
and the appellant advised the Commission that he wished
to list the matter for hearing. He also said that he intended
to brief Mr G Lacarenza of Counsel to appear on his
behalf.
After that, solicitors having been instructed by the
appellant, the Commissioner, after consulting with the
appellant’s solicitor and the agent for the respondent about
hearing dates, on 20 November 2000, listed the matter
for hearing and determination on 5 and 6 February 2001.
There was an application made by the respondent’s agent
on 24 November 2000 for Further and Better Particulars
of Claim. The Commissioner advised the respondent’s
agent that, before the application for particulars could be
considered by the Commission, the respondent should
write to the appellant’s solicitor and request further and
better particulars. On 4 December 2000, such a request
was conveyed in writing to Mr Lacarenza.
On 4 January 2001, the respondent’s agent wrote to the
Commission advising that he had not received a response
to his letter of 4 December 2000. The letter also requested
that the Commission deal with the respondent’s
application for particulars, claiming consideration should
be given to vacating the hearing dates on the basis that,
in the absence of particulars, the respondent might be
caused unnecessary prejudice. The letter also advised that
the respondent’s agent had been informed that Mr
Lacarenza’s office was closed until 15 January 2001.
The Commission listed the application for a further
conference on 17 January 2001. The conference was
attended by Mr Skivinis from the office of G A
Lacarenza and Associates, Solicitors, together with
the appellant. Mr C S Fayle, the agent for the
respondent, together with the respondent’s Secretary
Manager, Mr Perroni, appeared on behalf of the
respondent. In fact, this was not a true directions
conference, but a type of directions hearing.
At the conciliation conference, the parties agreed that the
dates of hearing, namely 5 and 6 February 2001, should
be vacated and that—
“(a) The Applicant provide further and better particulars of why it is alleged he was harshly and
oppressively dismissed and in relation to his claim
for four to six weeks’ compensation;
(b) The Applicant’s further and better particulars be
provided to the Respondent and filed within 21
days;
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(c) The Respondent to file and serve an amended
Answer within 14 days of the receipt of the Applicant’s further and better particulars;
(d) Mr Fayle and Mr Lacerenza to provide to Commissioner Smith’s chambers unavailable dates for
March and April by close of business 25 January
2001.”
The Commissioner then, having ascertained the dates
when Mr Lacarenza and Mr Fayle were available, re-listed
the matter for hearing and determination on 2 and 3 April
2001.
The Commission’s file revealed, as the Commissioner
found, the following—
(a) That further and better particulars of the application were not filed by 7 February 2001.
(b) On 16 February 2001, Ms Kotsopoulos, a Chambers Liaison Officer, left a message with a person
called Natalie at Mr Lacarenza’s office inquiring
whether the further and better particulars had been
sent to the respondent’s agent.
(c) On 7 March 2001, Mrs Edwards, the Associate
to the Commissioner, telephoned Mr Lacarenza’s
office enquiring whether the further and better
particulars had been provided and filed.
On 20 March 2001, the Commission received an
application by letter from the respondent’s agent
requesting that the appellant’s application be dismissed
pursuant to s.27(1)(a) of the Act. That letter relevantly
stated as follows—
“…
As of this date the Respondent has not received any
correspondence from the Application re his Claim,
and believes that the order of the 17th January has
been ignored. The order was made in the first place
because the Respondent was unable to understand
what the claim was, and therefore unable to properly prepare its case. The situation is not only
unchanged in this regard, it has now assumed a position whereby the Respondent faces significant
prejudice if this matter is to go ahead on the dates
set. Even if the Applicant complies with the Order
today, the Respondent now has less than the allocated 14 days in which to prepare for a two-day
hearing.
The Respondent therefore asks that the Commission
exercises its powers under Section 27(1)(a) of the
Industrial Relations Act 1979 and dismisses the
Application. The inability of the Applicant and his
Representative to supply any Further and Better Particulars of Claim clearly shows the triviality of his
claim. Further, and in the alternative, it is submitted
that it is not in the public interest to subject the Respondent, a non-profit organisation, to the
inconvenience and expense of defending itself in a
two-day hearing into mystery allegations. If there
was any substance to anything we should have known
by now.”
The Commission listed the application to strike out for
hearing on 23 March 2001.
On 22 March 2001, further and better particulars of
claim were faxed to the respondent’s agent by the
appellant’s solicitor and were filed in the Commission
on that day.
Paragraphs 4 to 9 of the further and better particulars of
claim states as follows—
“4. The Applicants employment ceased on the 22nd
day of June 2000 where the manager a Mr P
Perroni for the Respondent informed the Applicant that the Central Committee had discussed
his employment the evening of the 21st day of
June 2000 and dismissed him from his employment.
5. No reasons were provided to the Applicant as to
why he was dismissed and no opportunity was
afforded to the Applicant to speak to the Committee in respect of his apparent dismissal.
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6. Subsequently the Applicant was informed by individual members of the Committee that the issue
of his dismissal was not discussed and did not
form the agenda of its meeting the 21st day of
June 2000.
7. The Applicant was unlawfully and unilaterally
dismissed by the Secretary of the Club by falsely
representing to the applicant that the termination
of employment came from the committee when
in fact that was not true.
8. Accordingly the Applicant left the employ of the
Respondent under a false assumption that he had
been dismissed when in fact it was the actions of
the Secretary who acted without authority at all
times.
9. In the premises the Applicant had suffered loss
of face, and reputation in the eyes of the Club
Membership.”
(See pages 57-58 (AB).)
21 Certain submissions were made to the Commission at
first instance by the respondent in support of the
application to strike out the appellant’s claim and for an
order that the claim be dismissed and these were as
follows—
“(a) The further and better particulars raise a different case to that raised in the Applicant’s
application filed on 23 June 2000. In particular
the Applicant claims that he was informed that
he was to be dismissed on 16 June 2000 and then
worked for a week, whereas the further and better particulars of claim state that the Applicant
was informed his employment was terminated on
22 June 2000. Accordingly the Applicant’s claim
has changed from termination of employment by
the giving of notice to a claim that he was summarily dismissed.
(b) The particulars raise new issues in that it is
claimed that the Respondent’s Secretary/Manager
did not have the authority of the individual members of the Respondent’s Committee of
Management to terminate the employment of the
Applicant. Further it is claimed that the issue of
the Applicant’s dismissal was not discussed at the
Committee meeting on 21 June 2000.
(c) In light of the allegations set out in the further
and better particulars the Respondent would be
prejudiced if the trial proceeds on 2 and 3 April
2001. Firstly because the Respondent needs to
speak to its members of its Committee (who were
members in June 2000) about an alleged meeting
on 21 June 2000. Mr Fayle on behalf of the Respondent informed the Commission that the
Respondent’s Committee is dysfunctional and
that it may be difficult to speak to those members. Secondly in light of the fact that the
Respondent has been given notice for the first
time that the Applicant was not informed his
employment was terminated until 22 June 2000,
the Respondent needs to locate an ex-employee
of the Respondent who was employed to replace
the Applicant and who commenced work in the
Applicant’s last week of employment.”
(See page 24 (AB).)
22 Mr F F G Voon of Counsel, who appeared on behalf of
the appellant at that hearing, advised that the reason why
the particulars of claim were not attended to until 22
March 2001 was because of inadvertence by his firm.
There was then discussion with Mr Voon in which it was
observed that the particulars of claim appeared to be
inconsistent with the application in that the nature of the
claim had changed from termination of the contract of
employment by the giving of notice, to an allegation of
summary dismissal.
23 Mr Voon sought a short adjournment and took further
instructions from the appellant, after which he informed
the Commission that the appellant recalled that there was
some discussion about a week before he was terminated,
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but that he was not given notice that his employment was
terminated until 22 June 2000.
24 It was submitted on behalf of the appellant that the
Commission should not exercise its discretion to dismiss
the application since the reason why the further and better
particulars were not provided to the respondent was
because of an oversight by the appellant’s solicitors and
not the fault of the appellant himself. Further, it was
submitted that he would suffer an injustice if his claim
was struck out, that the claim was not trivial, and that he
was ready to proceed to hearing on 2 April 2001.
25 The Commissioner then went on to conclude that further
proceedings were not necessary or desirable in the public
interest and that she would order, pursuant to s.27(1)(a)(ii)
of the Act, that the appellant’s claim be dismissed for the
following reasons—
“(a) I accept that the Applicant has not personally been
responsible for the failure to attend to the request
for further and better particulars in a timely way.
Further I have had regard to the consequences to
the Applicant of dismissing his claim and to quantum of his claim. However, in my view, the
considerations set out below are matters in the
public interest that outweigh the prejudice to the
Applicant.
(b) All Applicants have a duty to prosecute their
claims without any delay.
(c) In Kangatheran v Boans Limited (1987) 67 WAIG
1112 at 1113 the Full Bench approved of remarks
made by a Commissioner at first instance “that
the proceedings were expensive proceedings and
that in the public interest there was a necessity
for the Applicant to assiduously apply himself to
the pursuit of his claim …”.
(d) In this matter the failure to attend to the request
for particulars in a timely way—
(i) Resulted in vacation of the dates set for
hearing in February 2001; and
(ii) Would have necessitated the dates set for
hearing in April 2001 be vacated.
(e) The consequence of the failure to provide further
and better particulars is that costs are incurred to
the Respondent, in that this Commission has no
power to make any award for professional costs
that the Respondent has incurred in getting up
for an application for an adjournment of the hearing on 17 January 2001 and for the application
to dismiss (Brailey v Mendex Pty Ltd t/a Mair
and Co Maylands (1992) 73 WAIG 26).
(f) I am satisfied that the further and better particulars raise a different claim. Accordingly, I have
had regard to the fact that it is not desirable in the
public interest for a Respondent to be confronted
with a different claim at a late stage of the proceedings which would necessitate a further
adjournment of these proceedings.
(g) Further I have had regard to the fact that there is
a cost to the public in vacating trial dates at a late
stage of proceedings.”
ISSUES AND CONCLUSIONS
26 The decision at first instance was a discretionary decision,
as that term is defined in Norbis v Norbis (1986) 161
CLR 513 (see also Coal and Allied Operations Pty Ltd v
AIRC (2000) 74 ALJR 1348 (HC)). It is trite, therefore,
to observe that, for the appellant to succeed, it was
necessary for the appellant to establish that the exercise
of discretion by the Commission at first instance had
miscarried, according to the principles laid down in House
v The King [1936] 55 CLR 499 (see also Gromark
Packaging v FMWU 73 WAIG 220 (IAC)).
27 If the appellant does not establish that the exercise of the
discretion at first instance miscarried according to those
principles, then the Full Bench can have no warrant to
interfere with that exercise of discretion.
28 In this matter, what occurred was a matter of record and,
in any event, not in issue before the Full Bench. I have

29

30

31

32

33

34

35

36

37

38

2535

detailed it above, as was the fact and as the Commissioner
correctly found.
This matter was commenced by an application filed about
nine months before the hearing of the order to strike out
the application. An answer and counter proposal had been
filed. There were then two s.32 conciliation conferences
where no agreement was reached. The matter was then
listed for hearing on 20 November 2000, to be heard two
and half months later on 5 and 6 February 2001.
In the meantime, after a request for further and better
particulars was inexplicably made to the Commission, a
request for further and better particulars to the appellant’s
solicitors was made on 4 December 2000. In fairness to
the solicitors for the appellant, I should observe that they
did not become involved in the matter until November
2000.
The request for particulars was made after the matter was
listed for hearing in February 2001 and almost five months
after the answer and counter proposal was filed. There
was no provision of further and better particulars in
answer to that request.
That necessitated what amounted to a directions hearing
in the Commission on 17 January 2001, at which
agreement was reached between the parties, primarily to
vacate the dates set for the hearing, that having occurred
over a month after the request for further and better
particulars was made. There were also agreed the other
steps to be taken, which I have mentioned above and,
particularly, the appellant’s agreement by his solicitors
to provide further and better particulars twenty-one days
later; that is, on or before 7 February 2001.
The matter was then listed for hearing in the Commission
on 2 and 3 April 2001 which was six weeks after the
event. No further and better particulars were provided
within time and had not been provided more than two
months after the agreement to provide them of 17 January
2001.
The application to strike out was requested by letter by
the respondent on 20 March 2001, over two months after
17 January 2001, and listed for hearing on 23 March 2001.
In the meantime, on 22 March 2001, over two months
after the event and ten days before the hearing was due to
commence, the further and better particulars were filed
in the Commission. I should add that this was close to
four months after the request for further and better
particulars was made on 4 December 2000.
The further and better particulars alleged, for the first
time, it was said, a summary dismissal and not a
termination. More materially, the appellant alleged an
unauthorised and unlawful dismissal effected by the
Secretary of the respondent without the knowledge or
consent of the respondent’s Committee of Management.
Moreover, the particulars did not, as was agreed, provide
particulars of the appellant’s claim for four to six weeks’
compensation. In particular, whether there was alleged a
loss of four or six weeks’ wages was not made clear. The
only particular of claim for compensation was for injury.
It was submitted to the Commission at first instance by
Mr Fayle, for the respondent, inter alia, that the claim for
summary dismissal was a new one and that the nature of
the particulars was such as to require the obtaining of
instructions from an ex-employee and from members of
the Committee of Management. From that submission, it
followed that, within the ten days available, there was
not sufficient time to prepare and a further adjournment,
a second adjournment of the hearing date, would be
required.
It was part of the submissions for the respondent, too,
that, if there was an adjournment, there was not available
a sufficient remedy in costs which there is not (see
s.27(1)(c) of the Act which does not permit an order of
costs for the services of a legal practitioner or agent).
What is certain was that there was an unexplained delay
in the providing of further and better particulars from 4
December 2000 to 22 March 2001. What is the fact is
that further and better particulars had been agreed to be
produced long before the second set of dates fixed for
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the hearing. What is the fact, too, is that the solicitors for
the appellant did not attend to the provision of further
and better particulars before a set of hearing dates and
then not until ten days before a second set of hearing
dates in April 2001. There was an admitted fault on the
part of the appellant’s solicitors.
What was also open to be found is that the further and
better particulars, when they were provided, did raise
different grounds requiring the obtaining of instructions
and the interviewing of certain witnesses, within ten days,
a time span which was not enough. That the time span
was not enough was not disputed.
What was disputed was that the respondent’s answer,
which was detailed, was a reflection that the respondent’s
agent was sufficiently instructed to deal with the matter,
including the allegation of summary dismissal without
cause. There is some substance in that argument because
the answer and counter proposal details allegations of
misconduct. By the application filed, it was alleged
(paragraph 20) that the appellant was called in and told
that he was dismissed without reason being given (“last
Friday”) and “by the Committee member” (sic).
That, in my opinion, might well have been sufficient to
indicate an allegation of unjustified summary dismissal.
However, the particular which alleges that the dismissal
was unauthorised by the Committee is entirely new, the
particulars of the alleged dismissal as to time, date and
other circumstances are new, and the need to obtain
instructions and/or statements from the Committee
members and an ex-employee would require time.
In all of the circumstances, including the uncontroverted
assertion that the Committee of Management was
dysfunctional, it was open to correctly find that ten days
might not be a sufficient time to interview all witnesses
and obtain instructions. Further, there was no
particularisation, as agreed, of the loss. In addition, the
question of the ability to file and serve the further amended
answer and counter proposal within the agreed time was
now also in doubt.
The fact that these matters were to be attended to by
agreement and not by order did not relieve the appellant
of the obligation undertaken by him through his solicitors,
or his solicitors, because what was given was an
undertaking, or tantamount to an undertaking, by his
solicitors to do certain things including to provide
particulars within a certain time. There is no valid reason
submitted why the appellant should be relieved of that
undertaking and the consequences of non-compliance
with it by his solicitors. (The appellant is, in any event,
bound by their acts (see s.31(3) of the Act.)
For the reasons which I have outlined, particularly the
very late filing of particulars after a first date of hearing
had to be vacated, is a clear occasion of prejudice.
It was submitted that the Commissioner did not, on 23
March 2001, discharge her duties pursuant to s.32 of the
Act to conciliate the matter. I must say that, as I understand
it, she had already determined in November 2000,
following two s.32 conferences where no agreement was
reached, to arbitrate the matter which she had listed for
hearing for that purpose. Further, the matter was listed a
second time for hearing by agreement of the appellant’s
solicitors. This followed on the vacation of the first dates
for hearing because of the fault of the appellant, through
his solicitors. There is no merit in that submission.
It is trite that the error, as the Commissioner found, was
not that of the appellant, but of his solicitors, but there
was an unexplained delay in the provision of particulars
of about four months which would reasonably lead to a
second hearing, which was listed without proper
recompense in costs, being adjourned.
As was observed in similar terms in Kangatheran v Boans
Limited (FB)(op cit), it is not in the public interest (see
s.26(1)(c) of the Act) that matter should not be
expeditiously dealt with in this jurisdiction. There is no
doubt that the appellant did not assiduously pursue his
claim. In this case, there was a failure to provide
particulars until nearly four months after the request and
ten days before the second listed hearing, and only after
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an application to dismiss the application had been filed
and served.
Further, for the reasons which I have expressed, the
interests of the respondent required a resolution of the
matter. When the order was made, the point had been
reached where the delay and the loss of two separate
hearing listings, because of unexplained and insupportable
delays caused by the appellant, meant that the prejudice
occasioned to the respondent was outweighed by the delay
and irrecoverable expense caused by the omissions of
the appellant by his solicitors. That it was not his personal
doing is outweighed, in this case, by that factor, by the
extent of the delay, and by the public interest in saving
unnecessary expense and requiring a “litigant” in this
jurisdiction to be reasonably assiduous and prompt.
Further, there was no submission that the merits of the
case were such as to merit a hearing, although, to be fair,
it was not suggested either on behalf of the respondent
that there was no merit. Nonetheless, I would have thought
that that was a matter which should have been submitted
in opposition to the application to dismiss.
For those reasons, it was open to the Commissioner at
first instance to find as she did and she was correct to do
so. In particular, she was correct to find as she did and as
I have reproduced those findings (supra) in paragraph 25
of these reasons.
There was no error established in the exercise of the
Commissioner’s discretion at first instance. She correctly
dismissed the application. For those reasons, I dismissed
the appeal.

COSTS
52 The agent for the respondent in this matter made an
application for an order that the appellant pay the costs
of the appeal which were, in fact and correctly,
disbursements.
53 The Full Bench decided, following the reasons for
decision in Re an application by CMETSWU 78 WAIG
1585 (FB), that this appeal was not such an extreme case
as to warrant an order for costs. There was sufficient merit
in the appeal to require it to be made, heard and
determined, and not to be regarded as an extreme case.
54 The application for an order for costs was therefore
dismissed.
COMMISSIONER J F GREGOR—
55 I have had the opportunity of reading the Reasons of His
Honour the President. I agree with His Honour in all
respects and for the same reasons as he I would dismiss
the appeal. I agree to that the application for costs made
by the Respondent should also be dismissed.
COMMISSIONER S WOOD—
56 I have read the reasons for decision of His Honour the
President. I agree with those reasons and have nothing to
add.
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Appeal dismissed.
Mr G A Lacarenza (of Counsel), by leave
Mr C S Fayle, as agent

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 27th day of July 2001, and having heard Mr G A
Lacerenza (of Counsel), by leave, on behalf of appellant and
Mr C S Fayle, as agent, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
having determined that reasons for decision therefor shall be
delivered at a future date, it is this day, the 27th day of July
2001, ordered as follows—
(1) THAT appeal No. FBA 18 of 2001 be and is hereby
dismissed.
(2) THAT the oral application made on behalf of the
respondent for costs pursuant to s.27(1)(c) of the
Industrial Relations Act 1979 (as amended) be and
is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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and with him, Mr D G Berg

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the joint reasons for decision of the President
and Chief Commissioner Coleman.
2 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission,
constituted by a single Commissioner, made on 13 June
2001, by an order which was perfected by depositing in
the office of the Registrar on 14 June 2001.
3 That order, formal parts omitted, reads as follows—
“A. DECLARES THAT—
(1) The dismissal of Simon Doig Gordon by
Q-Vis Ltd was unfair; and
(2) Reinstatement is impracticable.
B. ORDERS THAT—
(1) Q-Vis Ltd pay Simon Doig Gordon the sum
of £46,500.00 within 7 days of the date of
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this Order by way of compensation for the
loss caused by the dismissal; and
(2) Liberty is reserved to either party for 7 days
from the date of this Order to apply to vary
this Order in the event that an issue arises
regarding its implementation.”
GROUNDS OF APPEAL
4 It is against that decision that the appellant now appeals
on the following grounds—
“1. The learned Commissioner erred in finding that
the respondent (applicant) had not chosen to institute separate civil proceedings to recover
damages for breach of contract, in that there was
no evidence to support such a finding and it is
and was common cause between the parties below that the respondent (applicant) had
commenced and is maintaining civil proceedings
in the Supreme Court of Western Australia in
which the cause of action pleaded is breach of
contract.
2. As a consequence of the error of fact referred to
in ground 1 above the learned Commissioner
erred in assessing loss suffered by the respondent (applicant) by reference to his contractual
entitlements in that compensation paid on that
basis is a matter for resolution in the Supreme
Court of Western Australia.
3. The learned Commissioner erred in finding at
paragraph 9 of the supplementary reasons that
the fact of civil action having been taken in the
Supreme Court of Western Australia had no impact upon the amount of compensation to be
ordered by the learned Commissioner in that paragraphs 65 and 67 of the original reasons for
decision are based squarely upon compensation
being assessed in relation to the contractual damages.
4. Further, the learned Commissioner erred in concluding that the respondent (applicant) was
entitled to the equivalent of 6 months salary as
compensation in that at paragraphs 62, 63, 64 and
67 of the original reasons the learned Commissioner found correctly that even had he not been
dismissed unfairly on 19 May 2000 then the respondent’s (applicant’s) employment would not
have continued for more than a short period after
that date, if at all. The Commissioner ought to
have assessed the respondent’s (applicant’s) loss
and damage, if any, by reference to wages for
that “lost” period of service.
The appellant seeks the following orders—
5. That the appeal be allowed.
6. That the decision of the Commission made on 13
June 2001 be quashed and that compensation be
assessed to the respondent (applicant), but limited to a sum equivalent the wages entitlement
for the “lost” period of service.”
5 The appeal is against that part of the decision which relates
to the findings as to loss and compensation.
BACKGROUND
6 The appellant employer company is involved in the
development of solid state laser equipment to be used in
eye surgery for the purposes of correcting vision. The
appellant employed Mr Simon Doig Gordon, the
abovenamed respondent, as its Sales and Marketing
Director, such employment commencing in August 1999
and continuing until his dismissal on 19 May 2000.
7 That employment was subject to a written contract which,
relevantly, contained Clauses 11.2 and 11.3, which read
as follows—
“11.2 Immediate termination
TMT may terminate the Agreement immediately if
the Executive—
(a) commits any act which may detrimentally
affect TMT, including but not limited to
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an act of dishonesty, fraud, wilful disobedience, misconduct or breach of duty;
(b) wilfully, persistently or materially breaches
this agreement and does not remedy the
breach (if capable of remedy) within 28
days after receipt of notice in writing from
TMT specifying the breach and the remedy required (if capable of remedy);
(c) commits any act of bankruptcy or compounds with creditors;
(d) is of unsound mind or becomes liable to
be dealt with under any law relating to
mental health; or
11.3 Termination with Notice
TMT may terminate this Agreement on not less than
30 days notice in writing. TMT may not terminate
the employment of the Executive with TMT pursuant to this clause 11.3 until TMT has—
(a) held prior discussions with the Executive;
and
(b) given the Executive a reasonable opportunity to respond to any allegations by TMT
that he or she is unable to perform the inherent requirements of his or her
employment or has failed to meet the performance requirements set in accordance
with this Agreement.
In the event of termination under this clause 11.3
TMT will pay the Executive 50,000 pounds Sterling.”
(See page 45 of the appeal book (hereinafter referred to
as “AB”).)
Mr Gordon made application to the Commission, by
application filed on 12 June 2000.
That part of the decision which is appealed against is the
order that the appellant pay £46,500.00 by way of
compensation for the loss caused by the dismissal. The
reasons for finding the loss and assessing compensation
in the amount ordered appear at pages 30-32(AB).
The Commissioner at first instance held that it was
necessary for Mr Gordon to establish his loss and
observed that he had lost the income which he would
otherwise have received had he not been dismissed,
making a finding accordingly.
Further, although Mr Gordon’s contract of employment
was for one year and he had a little less than four months
of that contract remaining, it was by no means clear that
his employment would have continued for that remaining
period. Thus, his loss of income was found to be for as
long as his employment would otherwise have continued.
The Commissioner referred to the evidence overall, which
he said suggested that Mr Gordon was unlikely to have
remained in employment for a great deal of time after his
dismissal, if at all. The Commissioner had already
commented on Mr Gordon’s own view that the relations
between him and the appellant from at least 10 April 2000
were strained. Mr Gordon said that his conduct
demonstrated an attempt to make the relationship work
but he made it clear, said the Commissioner, that he did
not believe that the appellant was taking the issues which
Mr Gordon raised seriously enough. The Commissioner
viewed the letter of 11 May 2000 from the appellant to
Mr Gordon, setting out the eight questions in preparation
to the meeting on 17 May 2000, to be a demonstration of
the company trying to extract as much information from
Mr Gordon prior to “getting rid of him”.
The Commissioner also found that it was more likely than
not that, even if the dismissal of 19 May 2000 had not
occurred, the appellant would have terminated Mr Gordon
shortly thereafter. Mr John Roper had certainly concluded
that Mr Gordon and the appellant could not proceed
forward together and both succeed (see page 605 of the
transcript at first instance).
According to the Commissioner, this conclusion meant
that the appellant would be obliged to dismiss Mr Gordon
in accordance with the terms of his contract of
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employment. Thus, unless Mr Gordon committed an act
which might have detrimentally affected the appellant or
wilfully, persistently or materially breached the agreement
and did not remedy the breach after receipt of notice in
writing to do so, or committed any act of bankruptcy or
became of unsound mind, then the appellant was obliged
to terminate Mr Gordon with notice of thirty days’
duration and payment of £50,000.00.
The Commissioner found, on the balance of probabilities,
that it was unlikely that Mr Gordon would have conducted
himself in the manner which brought Sub Clause 11.2 of
the contract of employment into play. There was some
evidence that Mr Gordon had earlier considered resigning,
the Commissioner found, but that issue was not pursued
in the evidence. There was, therefore, no evidence that
Mr Gordon would have resigned of his own volition
within the near future.
The Commissioner found that Mr Gordon was not
prepared to resign on 19 May 2000 at Mr Roper’s
suggestion that he do so. On the evidence before the
Commission, therefore, the Commissioner found it more
likely that the appellant would have been obliged to give
Mr Gordon the notice, together with the payment required,
pursuant to the contract of employment.
The Commissioner therefore concluded that, even if Mr
Gordon’s employment had not continued for much
beyond the period after 19 May 2000 when he was
wrongfully and unfairly dismissed, he would have been
dismissed in accordance with the contract of employment
and his loss was therefore to be assessed as the opportunity
to work for a further thirty days and the payments to be
made to him under the contract of employment, namely
£50,000.00.
Mr Gordon also had an entitlement to options which
would be included in an assessment of his loss. The point
made by Mr Le Miere, counsel for Mr Gordon, was that,
as Mr Gordon’s salary was £93,000.00 per annum, the
payment of £50,000.00 alone exceeded the six months’
limitation on the Commission’s power to award
compensation and there was little practical point in
including consideration of this because of the limitation
imposed by the legislation.
The Commissioner therefore ordered compensation in
order to compensate Mr Gordon for the amount which
he had lost.
The Commissioner then went on to find that the order
should be in the currency of Pounds Sterling and provided
supplementary reasons for decision for so finding.
The Commissioner found that the evidence had not
established that Mr Gordon “failed to perform his duties”
or “failed to perform the obligations of an executive” in
the manner reasonably expected by the appellant; and,
more significantly, that Mr Gordon had not committed
any act of serious misconduct, as defined in Clause 11.2
of the contract of employment.
The Commissioner then went on to find the appellant as
being in breach of the contract of employment and that
there was no conduct justifying summary dismissal at
common law. The Commissioner then observed (see page
28(AB)) that this was a claim that the dismissal was harsh,
oppressive and unfair and that “he has not, as he might
have done, elected to claim wrongful dismissal in a civil
court and seek damages for breach of his contract of
employment”. That observation was incorrect, because
Mr Gordon had done precisely that by writ issued out of
the Supreme Court of Western Australia in action No CIV
2349 of 2000 on 6 October 2000.
The Commissioner, having properly considered whether
the dismissal was unfair, so found, for the reasons
expressed in pages 28 to 29 (AB). At the heart of the
finding was the finding that it was unfair to summarily
dismiss Mr Gordon when his contract of employment
provided, particularly for the situation where the appellant
believed that Mr Gordon was unable to perform the
inherent requirements of the job or failed to meet
performance requirements.
Those findings were not challenged on appeal and were,
in any event, clearly correct.
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Loss and Compensation
25 The Commissioner then went on to find as follows—
(a) That Mr Gordon lost income which he would otherwise have received had he not been dismissed.
(b) That, even if the dismissal had not occurred, Mr
Gordon would have been dismissed in accordance with the terms of his contract of employment,
i.e. Clause 11.3.
(c) This meant that his loss was the opportunity to
work for a further thirty days and the loss of the
amount of £50,000.00, payable to him by virtue
of Clause 11.2. The payment of £50,000.00 alone
was sufficient to award the six months’ cap (see
s.23A(4) of the Act).
26 Therefore, the compensation to be ordered in order to
comply with the Act and recompense him for his loss, in
accordance with Bogunovich v Bayside Western Australia
Pty Ltd 79 WAIG 8 (FB) and Capewell v Cadbury
Schweppes Australia Ltd 78 WAIG 299 (FB), was the
amount of the salary which Mr Gordon earned for one
further month, plus the sum of £50,000.00.
27 There is one other observation we should make. There
was a speaking to the minutes on 7 June 2001, at which,
having given notice, Mr Clifford, counsel for the
appellant, submitted that the fact of the action in the
Supreme Court for wrongful dismissal should be noted
and taken into account to reduce the amount of
compensation to an amount equal to thirty days’ salary.
28 The Commissioner rejected that submission and the
submission concerning double dipping (see page 32(AB))
and reflecting that finding in his supplementary reasons
for decision (see page 35(AB) at paragraph 9) as
follows—
“Finally, I repeat the comments I made during the
Speaking to the Minutes that whether or not Mr
Gordon has taken civil action for wrongful dismissal
in the Supreme Court of Western Australia is not a
matter that has an impact upon the amount of compensation to be ordered by this Commission.”
CONCLUSIONS
29 This was a discretionary decision, as that is defined in
Norbis v Norbis (1986) 161 CLR 513 and Coal and Allied
Operations Pty Ltd v AIRC (2000) 74 ALJR 1348 (HC).
The Full Bench cannot interfere with that decision unless
the appellant establishes that the exercise of discretion
miscarried in terms of the ratio in House v The King [1936]
55 CLR 499 (see also Gromark Packaging v FMWU 73
WAIG 220 (IAC)).
30 The Commissioner erred in his reasons for decision in
finding that there were no civil proceedings to recover
damages for breach of contract. However, this error was
corrected and the Commissioner made clear in discussions
with counsel and in his supplementary reasons for
decision that the fact of those proceedings and any alleged
double-dipping was an irrelevant consideration. Ground
1, for those reasons, has no merit.
31 The Commissioner made findings as to loss which were
not challenged on this appeal. What the Commissioner
found was that the dismissal had occurred contrary to the
contract of employment, without justification, as a
summary dismissal and, most relevantly, unfairly.
32 The Commissioner then made a finding as to what the
loss caused by the unfair dismissal was, and assessed
compensation as laid down in Bogunovich v Bayside
Western Australia Pty Ltd (FB)(op cit), Gilmore and
Another v Cecil Bros and Others 78 WAIG 1099 (IAC),
Manning v Huntingdale Veterinary Clinic 78 WAIG 1107
at 1108 (FB) and Capewell v Cadbury Schweppes
Australia Ltd (FB)(op cit), and the cases referred to
therein.
33 The fundamental principle is that—
“The aim and, indeed, the requirement of award of
compensation, by its very nature, is to put an unfairly dismissed person who has not been reinstated
in the same situation as he/she would have been, if
he/she had not been unfairly dismissed.
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If the Commission does not do that, then the Commission will be in error and will act contrary to
equity, good conscience and the substantial merits
of the case.”
(See Bogunovich v Bayside Western Australia Pty Ltd
(FB)(op cit) at page 8.)
In this case, Mr Gordon was dismissed in non-compliance
with or breach of the contract. The dismissal was unfair.
He therefore lost an amount of salary for the period from
the date of his unlawful dismissal, namely 19 May 2000,
to the date when it was probable that he would have been
fairly dismissed. He lost an amount equivalent to thirty
days’ salary because he was not given the thirty days’
notice which the contract required. He lost the sum of
£50,000.00 because he was dismissed contrary to Clause
11.3, and because the appellant did not comply with the
contract and, inter alia, pay Mr Gordon that amount, as it
was required to do. One element of unfairness was the
breach or failure to comply with Clause 11.3 of the
contract of employment.
Those were the losses which, it was open to find, had
been caused by Mr Gordon’s unfair dismissal.
In addition, he lost, it was open to find, the value of options
to which he was entitled. The value of that loss was not
quantified because the amount lost of £50,000.00 required
an award of an amount of compensation in excess of the
statutory limit awardable (see s.23A(4) of the Act).
The real thrust of the grounds of appeal was that the
Commissioner had not taken into account a relevant
consideration because Mr Gordon was suing the appellant
in the Supreme Court in respect of the same dismissal,
and seeking a remedy in damages for breach of contract;
thus, as we understand the submissions, the chance of
success in that litigation was a factor to take into account
to reduce the amount awarded for compensation in this
jurisdiction. That writ was issued about four months after
the application pursuant to s.29 of the Act was filed in
this Commission.
Put shortly, as we understood the submission, that the
action was being taken in the Supreme Court in relation
to the same dismissal as was the subject of Mr Gordon’s
application in the Commission was a relevant
consideration, because otherwise there would be double
dipping; that is, Mr Gordon would receive two remedies
for one wrong.
There is no evidence that the Supreme Court action has
been advanced in any way, except for an amendment to
the endorsement to the writ in April 2001. The action has
certainly not been tried. There is no judgment. It was
simply irrelevant to consider it, nor could the Commission
consider, nor should it have considered. The mere
existence of a writ in the Supreme Court seeking a remedy
in respect of the same dismissal is an irrelevant
consideration. The simple fact of the matter is that this
Commission had jurisdiction to hear and determine,
pursuant to s.23A and s.29(1)(b)(i) of the Act, an
application alleging that an employee was harshly,
oppressively and unfairly dismissed.
As we understood an element of the submissions by Mr
Clifford, the Commissioner should have declined to hear
the application at first instance as a matter of equity
because there were concurrent proceedings in the
Supreme Court. It is trite to observe that s.26(1)(a) of the
Act does not confer jurisdiction on the Commission, but
merely prescribes the manner of exercise of its jurisdiction
(see RRIA v ADSTE 68 WAIG 11 (IAC). Further,
s.26(1)(a) of the Act cannot be used to read down the
conduct of this Commission, either as a matter of law
and, in this case, fact.
If the matter is at all advanced in the Supreme Court,
then the appellant has its remedies there.
The Commission, as it was required to do, heard and
determined the matter, found that there was a harsh,
oppressive and unfair dismissal, and that reinstatement
was impracticable. Then the Commissioner found that
there was a loss and assessed and ordered payment of
compensation, in the exercise of its power and proper
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exercise of its discretion, pursuant to s.23A of the Act
(and the principles governing findings of loss and the
award of compensation laid down in the cases which we
have cited above and others) and, in particular, properly,
having regard to the equity, good conscience and the
substantial merits of the case (see Bogunovich v Bayside
Western Australia Pty Ltd (FB)(op cit)).
43 The principles applicable, which we apply, are as
follows—
44 Where the governing statute does not identify relevant
considerations, it is largely for the decision maker, in this
case the Commission at first instance, in the light of the
matters put forward by the parties, to determine what
matters he or she considers relevant and the comparative
importance to be accorded those matters (see Sean
Investments Pty Ltd v MacKellar (1981) 38 ALR 363 per
Deane J; followed in Carmody v MacKellar and Others
(1992) 148 ALR 210 (FCFC)).
45 Further, the ground of failure to take into account a
relevant consideration will only be made good if it is
shown that the decision maker has failed to take into
account a consideration which he or she was bound to
take into account (see Carmody v MacKellar and Others
(FCFC)(op cit)).
46 The existence of the writ was entirely irrelevant to the
question of loss or compensation. It could have no more
significance than that there was an action in existence,
which was not even progressing to any significant extent,
let alone coming to trial.
47 The Commissioner acted within power and properly
exercised his discretion.
48 The correct approach, if the appellant did not wish the
matter to proceed at first instance, was for it to apply to
the Commission for an order that the application be
adjourned until the completion of proceedings in the
Supreme Court; or in the alternative, not to bring that
action to finality until this matter was heard and
determined; that was evidence of a clear election to involve
itself in the proceedings at first instance to their
conclusion, which it did.
49 As to Ground 4, in the light of what we have found, it is
unnecessary to make any finding, because we have already
found it is inapplicable and it is not made out.
50 We have considered all of the relevant material and all of
the submissions. For those reasons, no ground of appeal
is made out.
51 The exercise of discretion at first instance was not in error
or established to be in error (see House v The King
(HC)(op cit)).
52 For those reasons, we would dismiss the appeal.
COMMISSIONER J F GREGOR—
53 In His Reasons His Honour has set out the grounds of
appeal and the background to this matter. I am in general
agreement with the findings he makes and the conclusions
reached and I add the following comments.
54 The grounds of appeal do not disclose any complaint by
the Appellant against the primary finding that there was
in this case an unfair dismissal of the Respondent. The
complaint is that the Commission erred because it failed
to take into account that there were separate civil
proceedings in the Supreme Court of Western Australia
and in fact made a finding that there were no such
proceedings.
55 It is clear from the Speaking to the Minutes and the
Supplementary Reasons that even if that complaint is
correct, then before the Commission reached its final
conclusion it was well aware that there were proceedings
in the Supreme Court and it dealt with the matter
notwithstanding those proceedings.
56 In my opinion the Commission had no other course of
action but to deal with the matter before it. The application
had been filed by a person with locus standi under
s.29(1)(b)(i) of the Act and the Commission had
jurisdiction to deal with the complaint that the Appellant,
as an employee, had been harshly, oppressively and
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unfairly dismissed. The Commission heard and
determined the matter and found that there was a harsh,
oppressive and an unfair dismissal and that reinstatement
in the circumstances was impractical. The Commission
then properly applied the principles governing findings
of loss and award of compensation as they are set out in
Boganivich v Bayside West Australia Pty Ltd (ibid) and
the cases therein referred.
Once the Commission had made findings of unfairness
and that reinstatement was unavailing it was obliged to
make an award of compensation as provided in s.23A.
When it does the obligations upon the Commission under
s.26 to act in accordance with equity, good conscience
and substantial merits of the case cannot be applied so as
to diminish the obligation to apply the terms of the statute
set out in s.23A of the Act, to do so would be to abrogate
those terms which would be, in itself, an error in law.
The Commission applied the authorities correctly, it made
no error in law. There is no justification for the Full Bench
to interfere with the Decision because the Appellant has
not established that the exercise of discretion vested in
the Commission, as it is described in House v The King
(1936) 55 CLR 499, has miscarried.
I too would dismiss the appeal.
THE PRESIDENT: For those reasons, the appeal is
dismissed.
Order accordingly
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Decision
Representation
Appellant
Respondent

Appeal dismissed.
Mr P E Clifford (of Counsel), by leave,
and with him, Mr T M Retallack (of
Counsel), by leave
Mr R L Le Miere (of Queens Counsel),
by leave, and with him, Mr D G Berg

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 16th day of August 2001, and having heard Mr P E
Clifford (of Counsel), by leave, and with him Mr T M Retallack
(of Counsel), by leave, on behalf of appellant and Mr R L Le
Miere (of Queens Counsel), by leave, and with him Mr D G
Berg, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 5th day of September 2001 wherein it
was found that the appeal should be dismissed, it is this day,
the 5th day of September 2001, ordered that appeal No. FBA
37 of 2001 be and is hereby dismissed.
By the Full Bench
(Sgd.) P.J. SHARKEY,
President.
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7 The Commission erred in failing to find the dismissal was harsh oppressive and unfair in
circumstances where the Respondent’s agent dismissed the Appellant—
(a) where he was not authorised to do so;
(b) without notice;
(c) in the absence of a reason to do so at that
time;
8 The Commission erred in failing to find the dismissal was harsh oppressive and unfair in
circumstances where the Respondent’s agent
withdrew an offer of alternative employment in
circumstances where negotiations were unproductive through no fault of the Appellant.
9 The Commission erred in finding that the Respondent “did as much as necessary to ensure
that she [the Appellant] received a fair go.”
10 The Commission erred in finding that the Respondent considered the circumstances from the
Appellant’s point of view.
Commission did not take into account some material consideration
11 The Commission erred in giving insufficient
weight to the fact that the Appellant was given
no warning that her employment would be terminated and that the offer of alternative
employment would be withdrawn if she did not
accept it at the meeting on 5 October 1999.
Commission acted upon a wrong principle
12 The Commission erred in finding that the transcript, and therefore evidence based upon it, was
self serving, and as a consequence, the Commission attached insufficient weight to Alison Smith’s
evidence in relation to the meeting at which the
Appellant was dismissed.
13 The Commission erred in finding that—
(i). the employment relationship between the
Applicant and Respondent was to be categorized as an abnormal employment
relationship;
(ii). as a consequence of the categorization referred to in paragraph 13(i) herein, the
Applicant was under a duty to take steps
to re-establish the employment relationship.
14 The Commission erred in finding that—
(i). the Applicant’s evidence lacked credibility solely on the basis that the Applicant’s
evidence was confirmed by the Applicant’s
sister;
(ii). the Respondent’s evidence should be preferred over the Applicant’s in view of the
matters set out in paragraph 14(i) herein.
15 The Commission erred in law in finding that Appellant’s employment expired by effluxion of time.
16 The Commission erred in fact and law in finding
that Respondent and the Appellant were unable
to reach a meeting of the minds on a contract of
employment.”
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed appellant, Ms Elizabeth
Joyce Roast, against a decision of the Commission,
constituted by a single Commissioner, whereby he
dismissed an application made by Ms Roast against the
abovenamed respondent pursuant to s.29(1)(b) of the Act
by an order made on 29 November 2000.

2

GROUNDS OF APPEAL
The grounds of appeal are as follows—
“Commission has mistaken the facts
1 The Commission erred in fact in finding that the
Appellant “had not raised any major problems
with the proposed agreement.”.
2 The Commission erred in fact in finding that
Appellant was not prepared to accept the alternative position that was offered to her.
3 The Commission erred in fact in finding that
Appellant was told that she was “not being offered a replacement to her contract but a new
engagement altogether.”
Commission allowed extraneous or irrelevant
matters to guide it
4 The Commission erred in law in taking into account the fact that the Appellant did not contact
the Respondent after her dismissal in an attempt
to reverse that decision.
5 The Commission erred in law in taking into account the fact that the Respondent’s Managing
Director attempted to contact the Appellant after
her dismissal.
Commission has reached a result that is, on the
facts, unreasonable or plainly unjust
6 The Commission erred in law and miscarried its
discretion in finding that it was reasonable for
the Respondent’s agent to terminate the Appellant’s employment and withdraw its offer of
alternative employment after the Respondent’s
Managing Director, Mr Toohey had told the Appellant that if she couldn’t conclude an agreement
with the Respondent’s agent, she could contact
him so that they could resolve any outstanding
issues.
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3

APPLICATION TO AMEND GROUNDS
There was an application on behalf of the appellant to
amend the grounds of appeal in the relief sought but that
was refused because the question of a remedy in
reinstatement or compensation is best dealt with by the
Commission at first instance, particularly in a case such
as this, since there was an objection to the amendment,
the effect of which would have been to seek to have the
Full Bench decide the remedy. That is not to say, in an
appropriate case, that the Full Bench will not decide the
question of remedy (see Bogunovich v Bayside Western
Australia Pty Ltd 79 WAIG 8 (FB)). In any event, the
amendment was sought on the day of the hearing of the
appeal without prior notice to the respondent and, for
that reason, too, the application to amend the grounds
was dismissed.

2542
4

5

6

7

8

9

10

11

12

13

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

BACKGROUND
The Commissioner heard the evidence on behalf of the
appellant from Ms Roast, from her sister, Ms Alison May
Smith, Mr Graham Henry Guest, a clinical psychologist,
and received a report from Dr C Nick de Felice, a
psychiatrist (exhibit H2). The Commissioner heard
evidence from Mr Reginald Peter Toohey, a Director of
the respondent, Mr Malcolm Michael Tew, Mrs Pauline
Tew and Ms Lynette Joan Boston on behalf of the
respondent. There was also, of course, documentary
evidence.
Ms Roast applied on 2 November 1999 to this
Commission for orders pursuant to s.29(1)(b) of the Act
on the grounds that she had been harshly, oppressively or
unfairly dismissed from her employment by the
abovenamed respondent and had been denied contractual
benefits to which she was entitled. It was alleged that the
dismissal was effected on 5 October 1999.
The respondent employer was, at all material times, a
property owner leasing a property at Mandurah in the
State of Western Australia to a resort operating company
called “Mandurah Quay Resort” (presumably “Pty Ltd”)
(hereinafter referred to as “the resort”). The resort, which
had been in the course of development since 1998, was
managed by Ms Roast, after her appointment as Resort
Manager by the respondent in October 1998.
The business of the respondent was to market the resort
to the general public and to real estate agents. This
involved keeping regular contact with potential and
existing customers and agents. There was a sales office
at the resort which Ms Roast was required to ensure was
open between the hours of 8.00 am to 5.00 pm on
weekdays and also during weekends. Indeed, she lived
on the premises and was on call all of the time, doing a
lot more than was required of her and working very long
hours.
At the time, there was short stay holiday accommodation
available in the resort in the form of about 30 units. It
was the duty of Ms Roast, too, to take bookings, collect
deposits and payments for that accommodation and to
attend to the needs of customers who were in residence.
There was also a homeowners association and a strata
company with interests in the resort, and the business of
those bodies was attended to by Ms Roast. It was part of
her duties, also, to supervise gardening, maintenance,
security and housekeeping staff; indeed, all of the staff
employed at the resort.
Ms Roast had previously been employed at the Indian
Ocean Hotel in Scarborough in this State by her sister,
Ms Smith, and her sister’s husband as their
Accommodation and Administration Manager.
Ms Roast commenced work at the resort as an employee
of the respondent in June 1998, being employed as a parttime receptionist. She was appointed Manager at the end
of September 1998.
Some terms of her employment as Manager were
evidenced by a letter from the respondent to her dated 1
October 1998 (exhibit H3 (page 337 of the appeal book
(hereinafter referred to as “AB”))) which, formal parts
and the prescription of her duties omitted, read as
follows—
“......
Beth Roast will receive a Total Remuneration Package of $45,000.00 per annum, which includes
4 weeks annual leave and statutory superannuation,
plus out of pocket expenses with the prior consent
of the Directors of Forx Pty Ltd + free accommodation at MQ Resort.
All settled sales made by Beth Roast of property on
Mandurah Quay will attract a commission rate of
1% up to $1m and .5% thereafter payable to Beth
Roast within 7 days of settlement.
This agreement may be terminated by either party
giving 4 weeks’ notice in writing.”
The agreement was signed by Ms Roast and by Mr
Toohey, as a Director of the respondent.
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14 Ms Roast’s remuneration consisted of an annual salary,
gross, of $45,000.00 which included four weeks’ annual
leave and statutory superannuation. Importantly, Ms Roast
was provided with free accommodation at the resort and
she was able also to earn commission on sales. Her out
of pocket expenses were also met with the prior consent
of the Directors of the respondent. Those Directors would
seem to have been, at the material times, Mr Toohey and
Mr Tony Spanjer. It was clear from the evidence that, as
Manager, she reported to and took instructions directly
from Mr Toohey.
15 The respondent, wishing to expand the resort, had plans
to establish there a restaurant, a function centre and a
reception centre.
16 These buildings had been designed and commitments had
been made to start construction. Ms Roast assisted with
the preparation of some preliminary budgets for these
extensions.
17 There were also meetings taking place to consider cost
allocations for the function centre and the resort. Ms Roast
was involved in these activities and there were detailed
discussions about the resort function centre, letterheads
and audio and visual requirements for functions. There
was also consideration of a whole number of matters,
including cool room shelving, kitchen design, etc. in
which she was involved. Ms Roast prepared a budget
herself at Mr Toohey’s request.
18 Ms Roast was informed in early July 1999, for the first
time, about the intended use of consultants. Jewel
Hospitality, a firm of consultants, was called upon to
assist, in the first place, with the budgeting. (The actual
consultants involved in this case were Mr Malcolm Tew
and Mrs Pauline Tew.) Ms Roast was asked by Mr Toohey
to make recommendations about quotes and suppliers,
which she did. The consultants then were asked to review
budgets, staff requirements and the new buildings.
19 All employees, including Ms Roast, were clearly told by
Mr Toohey in early July 1999 that they would not, in the
near future, be employed by the respondent and that they
would be offered employment with an operating company,
Mandurah Quay Resort (Pty Ltd), which would be the
new employer of all staff at the resort. They would, he
said, all be offered new positions in the new operation. In
other words, they were told that, at a date in the near
future, the respondent would terminate the contracts of
employment and the company, Mandurah Quay Resort,
a different entity, would offer contracts of employment
to all of the respondent’s employees.
20 There was discussion between Ms Roast, Ms Boston,
another employee of the respondent, and Mr Toohey about
the salary proposed to be paid to a chef. (Ms Roast had
engaged Ms Boston to be the Food and Beverage
Manager.) This led Mr Toohey to decide to extend the
brief of the consultants to include staff hire. The
consultants who carried out these tasks, Mr Tew and Mrs
Tew, were instructed by Mr Toohey on behalf of the
respondent to interview the existing staff to determine
where they fitted into the existing business, and to find
them a spot in the new business. This included signing
the staff into positions, fixing salaries and preparing and
having executed workplace agreements for those staff.
21 Mr Toohey and Ms Roast both said that he told her that
the consultants were to assist her so there is no doubt that
that is what she was told. She did not understand that
they would manage the facility.
22 Ms Roast first met Mr Tew in early August 1999 at the
resort, where she described his approach as “pleasant”.
It was at that interview that Mr Tew asked her if she would
sign a fixed term contract and she indicated that she did
not want to because of personal misfortunes, which she
outlined to him that she had undergone in the past and,
further, she was happy with her open ended contract with
four weeks’ notice. At that meeting, there was also
discussion of her role and her duties.
23 In early August 1999, Mr Tew reported to Mr Toohey
that Ms Roast had told him that she was concerned about
her limited experience in food and beverages. Mr Tew
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thought that, however, with the assistance of Ms Boston,
who was experienced in these areas, that they could “work
the problem through”. Mr Tew also made it clear to Mr
Toohey that he had concerns about Ms Roast’s long term
commitment to the project and this concern was expressed
to him in writing.
Ms Roast saw a note on the file (exhibit M1 (page
345(AB))) to that effect in Mr Toohey’s office and became
distressed. Mr Toohey, who was present when this
occurred, discussed the matter with her. She told him that
she was confused about what sort of commitment the
consultant was wanting and this had led her to say that
she was unable to give a very long term commitment. Mr
Toohey, however, said that she was interested in the resort
and its changes and seemed anxious to assist in getting
the expansion operating. He said clearly in evidence that
he was satisfied that Ms Roast had the necessary
commitment to the project. He did not, in fact, have doubts
about that belief until late September 1999. Indeed,
according to Mr Tew’s evidence, too, he had no serious
difficulties with Ms Roast’s commitment to the resort until
late September 1999, saying clearly in evidence that he
would have raised the matter before the meeting of 5
October 1999 with Ms Roast if he had had such doubts.
Within a month and probably on the evidence of all the
witnesses, on or about 17 September 1999, Ms Roast met
both Mr Tew and, for the first time, Mrs Tew, at the resort.
They told her that she should think of them as “Reg and
Tony”, i.e. Mr Toohey and Mr Spanjer. As I understood
her evidence, they were telling her that they had the
authority of the respondent’s Directors over her. Ms Roast
said that, at this meeting, they removed all her
responsibilities as Manager and she was required to report
to them. It was denied by Mr Tew that they had removed
her responsibilities, but he did not deny that she was made
subject to the supervision of Mr and Mrs Tew. Ms Roast
described Mr and Mrs Tew’s demeanour, at that meeting,
as aggressive. Mr Toohey denied, in evidence, that any
other employee had complained that they were aggressive.
However, Ms Boston, in her evidence, described Mrs Tew
as “a little steamroller”, which it would seem to connote
some aggression. Ms Boston also said that she had
achieved a working relationship, in due course, with Mrs
Tew.
Although Mr Toohey had told Ms Roast that the
consultants were to assist her, it was not denied in evidence
that, in effect, that they became her supervisors was in
fact the case. It is reasonable to assume that they did and
that Ms Roast saw them as such. She was angry and upset
at their attitude at this meeting. However, after a while,
she concluded that she would try and get over this and
make a fresh start with them and apologise and the
discussion continued.
However, Ms Roast remained upset and even prepared a
draft memorandum to Mr Toohey querying the line of
authority which she had, as Manager, to follow. However,
in the end, she did not send the memorandum.
The consultants made regular visits to the resort and,
according to Ms Roast, on a number of occasions, they
did not call to see her while they were on site. They were,
she said, aggressive and left her with the impression that
they were running the resort in the absence of Mr Toohey.
They denied that they were aggressive.
The consultants gave her a written job description which
described her future role as being responsible for
management of all staff and operating facilities at the
resort. At the same time, she was given a draft workplace
agreement (exhibit H5 (pages 338-339(AB))) to sign. This
new position, which was to be the senior position at the
resort, was to be entitled “Resident Duty Manager”. It is
probable that these were given to Ms Roast and to Ms
Boston on or about 22 September 1999. Mr Tew, in
evidence, admitted that it may have been about that date
and not 17 September 1999 that these documents were
given to Ms Roast. Mrs Tew said that it was on 17
September 1999. It was probably just before the Royal
Show weekend, which was 24 September 1999. At first,
Ms Roast was given only three days to consider the
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documents but the, at her own request, that was extended
by Mr Tew to seven days.
Mr Tew told the employees that all of the staff would
have to go on three months’ probation and all would have
to sign a workplace agreement. Ms Roast’s evidence was
that she was horrified that, after working full time in the
Manager’s position, she was given a three months’
contract. She was not happy with the proposed agreement
or the duty statement.
The resort, of course, was to operate 24 hours a day and,
because it was clear that the Resident Duty Manager could
not be present all the time, there was to be created a
position of “Duty Manager” as well. Ms Roast was
concerned that there was a reference to “Duty Manager”
in the proposed agreement, because a Duty Manager
reports to a Manager. Her title was not to be Manager
any more. The job consisted of her old duties with a
substantial number of new duties.
The responsibilities of the new position were many and
included bookings, guest arrivals and departures, front
of house procedures, administration, managing the food
and kitchen departments, beverage, accommodation,
maintenance, sales and marketing. There was also staff
administration, payroll supervision and cost expenditures.
There were also policy requirements such as work
planning and procedure reviews, implementation of a
resort mission statement and a general requirement to
conduct the resort in a business-like manner (exhibit H7
(see page 341(AB))).
Ms Roast was also not aware of the powers which the
respondent was prepared to vest in the Duty Manager,
which were set out in the job description. Her overall
thought, as she put it, was that her work had tripled
overnight and her status was reduced. She rang Mr Toohey
to tell him that she was not happy with the contract and
he told her that it was a starting point and that she should
negotiate. She was off work for a few days, having hurt
her neck, working at the Royal Show on the weekend of
25 and 26 September 1999.
Mr Toohey, according to his evidence, saw the position
as effecting an upgrade of what Ms Roast had previously
done. He was happy that Ms Roast take over the work
and the consultants were instructed to sign her and other
members of the staff to a new agreement and to negotiate
the terms of those agreements with them.
It was common ground that the relationship between Ms
Roast and her employer, in particular Mr Toohey, was a
very good one. Mr Toohey relied upon her. She lived on
the property. She had free access to Mr Toohey at all times
and used that access on a day to day basis. Mr Toohey
wished her to remain in the respondent’s employment
and instructed Mr Tew that he was happy with her
performance. In evidence, Mr Toohey said that she was a
capable and competent person and that she had shown a
high level of commitment from the outset, which was a
very significant affirmation of her capacity to commit. If
Ms Roast needed some training to meet the requirements
of the new job, Mr Toohey was happy to enable that to
occur. He remained convinced of her commitment until
late September 1999.
At no time was it suggested that she was not doing a
good job in evidence or to her. In fact, as I have already
observed, quite the contrary was the evidence of the
witnesses. Indeed, Mr Toohey’s unequivocal evidence was
that he wanted to keep her. Further, on 8 September 1999,
the respondent sent her a letter of recommendation
(exhibit H4).
In mid to late September 1999, Mr Toohey became
concerned about Ms Roast’s attitude as it was reported to
him by Mr Tew, and he had a sense that something was
not quite right. (I would observe that, since the draft
documents were, on all of the evidence, most probably
given to Ms Roast for the first time on or about 22
September 1999 and she had seven days within which to
consider them and respond, such concerns might
reasonably be regarded and be found to have been
premature.) Mr Toohey regarded the matter of the signing
of the contract as a simple matter, which it patently was
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not. Mr Toohey said, in fact, that the new agreement
contained nothing “out of the norm” from her previous
agreement. That, on a fair reading of both documents,
was simply not so.
Mr Toohey said, too, that she was absent in Queensland,
but, in fact, there was no evidence that she was absent. In
fact, the evidence was that she was certainly present from
at least 17 September 1999 on.
Mr Toohey said in evidence that Ms Roast knew that, if
she could not get her contractual matters resolved with
the consultants, that she had the same open line of
communication with him which he enjoyed through all
of her period of service. In the end, that was not the case,
because she was dismissed at a meeting to negotiate the
agreement.
According to Mr Toohey, Ms Roast did not suggest that
she did not want the new position, and that she would
take it only with certain adjustments to the package. Mr
Toohey did tell her quite clearly on one occasion that she
should deal with Mr Tew in relation to the proposed
agreement and, if she could not reach agreement with
him, she could bring the matter back to him, Mr Toohey.
Ms Roast, for her part, was under the clear impression
from Mr Toohey that she should not trouble him and she
should deal with the consultants.
The only contact made by her in relation to the proposed
workplace agreement with Mr Toohey at that time, i.e. in
late September 1999, he said, related to the provision of
free accommodation, reference to which had been omitted
from the draft workplace agreement given to her by Mr
and Mrs Tew, and he ordered that that be fixed. That was
a notable omission from the proposed agreement and was
an error on the part of Mr Tew which, it is fair to say,
should not have occurred. Nothing else was raised with
him, he said. This contact was made with Mr Toohey, he
said, whilst he was in Melbourne at the Grand Final on
or about 24 September 1999.
Whilst she was off work with her sore neck, Ms Roast
raised questions about the contents of the proposed
workplace agreement with the respondent through its
consultants. She did this by forwarding a facsimile
communication to them dated 29 September 1999 which,
formal parts omitted, reads as follows—
“I would like clarification on (sic) the following
points—
* Does my accommodation (Villa 85’s) rent,
power, water, and telephone costs stay as an
addition to the remuneration of $45,000 per
year, as was previously the case?
* Please deferentiate (sic) between Manager &
Duty manager. What is the proposed staffing
for the Manager’s position? I assume that my
position has been down graded?
* RESPONSIBILITIES: The first four points indicate that they are a “hands on” position.
• What staffing levels are to be in place
to support the remaining duties?
• Should the ‘responsibilities’ not be
achievable, then what happens at that
point?
I have a few more questions about this agreement,
most of which will depend on your explanation of
the above. I would appreciate it if you could fax me
an answer today so I can make an informed decision
as soon as possible.”
(Exhibit H8 (see page 242(AB))).

43 It is of significance that Ms Roast, in that communication,
foreshadowed that she might have further questions
concerning the proposed agreement. These queries
reflected concerns which she had, inter alia, about budget
responsibilities and her new proposed position. It is
significant, too, that Ms Roast said that she wished to
make an informed decision “as soon as possible” (my
emphasis).

81 W.A.I.G.

44 By a facsimile communication dated 29 September 1999,
Mr Tew replied to Ms Roast as follows—
“Accommodation
• The accommodation provided is subject to a
possible sale, however, Mandurah Quay Resort will provide to the Resident Duty Manager
suitable accommodation and of an equivalent
standard to that which is currently provided.
• Power, Water and telephone costs stay as an
addition to the package.
Manager/Resident Duty Manager
• The position of Resident Duty Manager is a
newly created position brought about by the
introduction of new facilities, Restaurant and
Function Centre. The title “Manager” will no
longer exist.
• All facilities must now relate to one another
in order to create an integrated Resort, the
person who would normally oversea(sic) and
manage a Resort of this size and style would
be known as the Resident Duty Manager.
Responsibilities
• The position Resident Duty Manager is responsible to the Resort owners or their
nominated representatives for all the activities of the Resort including all
“Responsibilities” as stated in schedule 1.
• A staffing program for the Resort will be implemented before opening.
• As discussed a budget for the overall property has been prepared and will form the basis
of the current financial years estimated trading figures and the profit and loss. This
document is a working tool for all Management. All payroll costs, and cost of sales have
been based on industry norms.
• The budgeted costs would be expected to be
achieved, and would be the basis of any Managers contract of employment across the
Hospitality Industry.
• The terms “Hands on” means physically working in the various departments of the Resort,
this would be a fair reflection of what is intended under the title “Resident Duty
Manager”.”
(Exhibit H9 (see page 243(AB))).
45 In evidence, Mr Tew said also that the agreement was
only a draft agreement, but his instructions to bring the
matter to a conclusion, coupled with Mr Toohey’s view
that the agreement was not out of norm with the original
agreement, meant that, in fact, it was regarded as
something more, and as he recounted them, his
instructions to Mr Tew in relation to the meeting of 5
October 1999 did not bear that opinion out.
46 Mr Toohey instructed Mr Tew to contact Ms Roast in
early October 1999. He clearly wanted to have her
agreement finalised because the Manager would have to
come aboard in time for the commencement of the new
operations at the resort on 18 November 1999. Ms Roast
had been out of the State, in Queensland, for a while.
She had not received the workplace agreement until about
22 September 1999 and remained in the State after that,
it is clear.
47 Mr Toohey gave clear instructions that, if the workplace
agreement was not accepted by Ms Roast, that the offer
to employ her should be withdrawn. Mr Toohey also said
that he gave no instructions to terminate Ms Roast’s
employment. Mr Toohey said that he had no intention of
getting rid of her.
48 Mr Toohey said that it was not Mr Tew’s brief to dismiss
Ms Roast, but to find out what was going on and that she
had the opportunity to iron out the problems and commit.
49 It was quite clear from Ms Roast’s evidence that she had
concerns about the agreement. For example, the
agreement required her to undergo a probationary period
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of three months, it was alleged. She was insulted by this.
She had not served a period of probation in her current
employment and she had worked as Manager to a standard
obviously approved by Mr Toohey for over twelve
months, because he wished to retain her in her
employment. She was, on all of the evidence, a proven,
competent employee whose services were to be retained.
Ms Roast made clear to Mr Tew, as he admitted, her
objections to being placed on a period of probation, but
there is no evidence that Mr Tew responded to this.
Further, the proposed agreement was quite inferior in a
number of respects to the earlier agreement. The provision
of free accommodation was omitted and later re-included
after protest. It was terminable on fourteen days’ notice,
not four weeks. It was expressly only for a fixed term of
less than three months (whereas the existing agreement
was for an indefinite period) and the agreement was
reviewable six weeks before its termination. In other
words, there was little or no commitment by the employer
to the employee in the proposed agreement. It was said
that it was a probationary agreement. It is not at all clear
that it was. In any event, Ms Roast was a proven employee
who had not been required to serve a probationary period
in her current employment.
Objectively viewed, apart from her duties and the need
for definition of them, there were a number of aspects of
the agreement which would cause concern to an employee
in her position. Contrary to Mr Toohey’s opinion, this
was a draft agreement which contained a great deal “out
of norm” from Ms Roast’s existing agreement and,
objectively viewed, she had substantial reasons to query
its terms. It was open to so find and it should have been
so found. (It is noteworthy that Ms Boston negotiated
amendment to her agreement with Mr Tew.)
On 4 October 1999, Mr Tew rang Ms Roast and asked
her if she was going to sign the proposed agreement. She
said “No”, because the old contract was looking good
and this was not a workable contract. That statement
would clearly indicate that she had queries about the
contract. They agreed to meet on 5 October 1999. Ms
Roast said that she understood that she was going there
to negotiate the agreement.
Before Mr Tew went to the meeting on 5 October 1999
with Ms Roast, Mr Toohey became alarmed, he said, that
she had not accepted her contract and she had not made
contact on any major issues. In fact, she had made contact
with Mr Toohey about the major issue of accommodation
on or about 24 September 1999 whilst he was at the Grand
Final in Victoria. On 29 September 1999, Ms Roast had
raised major issues by fax with Mr Tew and indicated
that she may wish to raise other questions, but that she
wished to make an informed decision. She was also doing
this at the time whilst she was absent from work due to
her neck injury, so that she was not delaying. Mr Toohey
told Mr Tew that they had this complex opening for
Christmas and they really had to get someone on board.
Mr Toohey said—
“If we can’t get a commitment for the position we’re
going to have to find somebody else.”
(See page 174(AB).)
The meeting occurred on 5 October 1999 at Observation
City in Scarborough and was attended by Ms Roast, her
sister, Ms Alison Smith, and Mr Tew. On her evidence,
Ms Roast had made up her mind that she would commit.
At the end of the meeting, Ms Roast concluded that she
had been dismissed. Mr Tew said that he went to the
meeting with explicit instructions from Mr Toohey that
Ms Roast should sign her contract or the Resident Duty
Manager’s job would have to be filled by someone else.
Mr Tew had no instructions to terminate her employment
at the meeting, Mr Toohey said. Ms Roast was not
prepared to give the commitment to his satisfaction, so
Mr Tew told her that the offer was withdrawn and that
her old job would be brought to an end by giving her
notice. He subsequently confirmed this in writing (exhibit
H10 (see page 344(AB))). Mr Tew said that the primary
issue which he wished to deal with at the meeting was
one of commitment. Ms Roast’s evidence was that her
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commitment to the respondent was not an issue, but the
terms of engagement were, in the context of her previous
personal circumstances.
It is significant that, even though Mr Tew was seeking,
on his evidence, some commitment, the draft agreement
presented to Ms Roast contained none on behalf of her
prospective employer beyond three months.
Mr Tew’s evidence was that he made it clear to Ms Roast
that her managerial role, as it was before, had finished
and that, to move forward, she would have to accept the
new position which included food and beverage
responsibilities. She was not prepared to do this, he said,
she said that she had difficulties with the terms of the
new contract and thought that her current contract looked
better. She confirmed to Mr Tew that that was her position
and he told her that the new position was no longer
available.
Mr Tew told Ms Roast, he said, that he had been concerned
about the delay in her commitment to this matter and that
he thought that she was not an enthusiastic and committed
manager. Thus, he exercised what he said was the
authority vested in him by Mr Toohey, advising her that
the position was no longer on offer. He also gave four
weeks’ notice to her of the termination of her contract of
employment in the terms of the provision for termination
of the contract contained in it.
In evidence, Mr Tew and Mr Toohey admitted that there
was no warning to Ms Roast that she would be dismissed
if she did not sign the agreement; nor did she ever say
that she would not accept the new position. That was her
evidence also. It was open to so find.
There was a conflict between the evidence of Mr Tew
and that of Ms Roast as to what occurred. Mr Tew said
that Ms Roast had wished to adhere to the old contract
and would not address the new contract. He therefore
concluded that nothing further could be achieved and
withdrew the offer of the new position. He also terminated
her employment, although he also said that, once the offer
of the position of Resident Manager was withdrawn, her
position under the existing contract ceased to exist and
she became redundant. Ms Roast said that she did not get
a chance to discuss the agreement with Mr Tew. Whilst
she wanted to discuss the agreement, the first thing which
he talked about was his idea that she lacked commitment
to the resort and to the business. He agreed that this was
the first thing which he said. He also, on his own evidence,
did not permit discussion of the agreement because he
concluded, wrongly, it was open to find, that Ms Roast
did not wish to discuss the terms of the new agreement.
Mr Tew also said that Ms Roast’s commitment was a
problem. There was no problem expressed to her, as a
matter of fact, about her commitment until she queried
the terms of the new proposed contract. This caused a
delay of, at most, eleven and, at least, nine days (nine
days on Mr Toohey’s evidence) from the time the
agreement and duty statement were given to her, until
the meeting of 5 October 1999 and was certainly not
inordinate, particularly because, in the meantime, she was
incapacitated by an injury and, even then, agreed to the
meeting to resolve the matter, before she returned to work.
It was open to find that there was no inordinate delay on
her part.
Further, Mr Toohey himself had said that Ms Roast should
use the agreement as a negotiating point when she
complained about it to him. He therefore knew about her
dissatisfaction and encouraged her in the course on which
she was embarking to negotiate it, pursuant to his
suggestion. Indeed, Mr Tew admitted in evidence that it
did not matter if the agreement were concluded on 7, 8,
or 10 October 1999. There was, therefore, no fair or valid
reason to terminate her employment on 5 October 1999
before any negotiations occurred. However, significantly,
Ms Roast’s evidence was that she was willing to enter
into the proposed agreement but that Mr Tew refused to
discuss the matter with her and, having offered the
position, he withdrew the offer, told her she was redundant
and then gave her four weeks’ notice of termination of
employment.
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63 Ms Roast said that she tried to assure Mr Tew of her
commitment, but that he would not let her talk; that her
position as Manager was now finished. He then offered
her the position of Duty Manager which she did not refuse
to take. He then, soon after, said that he was no longer
offering the position and dismissed her, saying that he
was offering her the normal termination of four weeks
and that she could get out of her unit at the resort in seven
days. He told her that her old job was redundant. She
also said that he was very aggressive. She did not, at any
time, refuse to take the job. She felt stunned and betrayed,
she said. There is no evidence that she refused to take the
new job or that she was warned of the consequences of
not accepting the new agreement in unaltered form.
64 Ms Smith, Ms Roast’s sister, was there to give Ms Roast
back up. Ms Smith said that Mr Tew offered the Duty
Manager position, then withdrew the offer. She confirmed
that Ms Roast was there to negotiate. She said there was
no chance for Ms Roast to discuss the position and that
Mr Tew gave her no opportunity to do so. The meeting
took fifteen minutes and Mr Tew told Ms Roast that she
would be terminated and was redundant. Ms Smith said
that she did not trust Mr Tew, whom she knew, and thought
that he was trying to get rid of Ms Roast. Ms Smith’s
evidence, in most matters of substance, was not properly
differentiable from the evidence of Ms Roast and Mr Tew,
and should have been accepted to that extent.
65 Mr Tew, however, said that Ms Roast referred to her old
contract and was totally uninterested in the new contract.
There was a necessity to move on and he therefore
withdrew the offer of a new contract to her. He said that
Ms Roast received the documents on 17 September 1999
when Mr and Mrs Tew and Ms Roast discussed her new
role, but then, in conversation, he did agree that it was
possible that the workplace agreement was not made
available until 22 September 1999.
66 Commitment was not a major issue for Mr Tew at that
time and he did not bring it up. There was no particular
urgency with the deadline, but it was important that Ms
Roast come on board as soon as possible, he said. He
said that a normal contract was for two years. He said he
met her to continue negotiations. He agreed that it was
quite possible that he kicked the discussion off on 5
October 1999 by telling Ms Roast that he had concerns
about her commitment. Ms Roast did not agree that she
lacked commitment. Mr Tew denied that there was any
intention to dismiss her to make way for one Una Butler,
who subsequently took the job, and who had been
employed in the past by Mr and Mrs Tew.
67 What was said at the meeting of 5 October 1999 was
recorded, unbeknown to Mr Tew, by Ms Smith by means
of a tape recorder in her handbag. The recording was
transcribed and the transcription referred to by Mr Tew,
Ms Smith and Ms Roast, who in evidence admitted that,
substantially, it was a record of what occurred, although
some parts were omitted, according to Mr Tew. It was
not suggested by Mr Tew that the omissions were
important, nor were they identified in any detail.
68 However, the Commissioner rejected the transcript as
evidence on the basis that it was self serving. Mr Tew
told Mr Toohey that Ms Smith’s presence had put him
right offside.
69 Exhibit H10, a letter dated 5 October 1999 (see page
344(AB)), which confirmed the termination of Ms Roast’s
employment with the respondent, orally effected at the
meeting by Mr Tew, was signed by Mr Tew, on the
letterhead of Mandurah Quay Resort, and was forwarded
to Ms Roast. The letter also confirmed the requirement
that she vacate the premises in seven days, as Mr Tew
had told her to do at the meeting on 5 October 1999. Mr
Tew reported the outcome of the meeting to Mr Toohey
who attempted to contact Ms Roast by telephone on three
occasions but was unsuccessful in doing so. Mr Toohey
made it quite clear in evidence that Mr Tew had withdrawn
the offer of the position of Resident Duty Manager and
that “she would have become redundant”. That is, her
existing position as Manager no longer existed. That is,
of course, what Mr Tew told her, as well as terminating
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her employment by giving four weeks’ notice in
accordance with her contract of employment (see page
188(AB)). Mr Tew reported to Mr Toohey after the
meeting that he had “withdrawn the position from Beth”.
However, significantly, there was no evidence that, orally
or in writing, Mr Toohey intended to or did revoke her
dismissal. Indeed, in evidence, he made it quite clear that
his instructions (which were the instructions carried out
by Mr Tew) would render her redundant if she did not
accept the draft agreement to enter new employment at
that meeting and that act constituted a dismissal, in any
event. The only contact in writing with Ms Roast by or
on behalf of Mr Toohey after the unauthorised termination
of her employment was the letter confirming her dismissal.
This was notwithstanding a fax forwarded by Ms Roast
to Mr Toohey in which she advised him that she had been
dismissed and which one would have thought presented
a clear opportunity to him to reply, saying that the
dismissal of her was unauthorised and was revoked. In
fact, it was an opportunity of which he did not avail
himself. It was open to so find.
That is a summary of the material evidence. There is little
difference in essentials between the witnesses. I have
attempted to identify differences where they are relevant.
I have also pointed to some inferences which might
properly have been drawn and which might properly be
drawn by the Full Bench, and some findings which it
was open to make.
It is noteworthy that there are contradictions between
actions and attitudes of the respondent, if one accepts the
evidence of all of the main witnesses and there is no reason
why that should not be so when the Commissioner’s
findings in that regard were, except for Ms Smith’s
evidence, not challenged.
First, Mr Toohey told Ms Roast that the consultants were
there to help her. Ms Roast said that they became her
bosses. They did not deny that they supervised her. They
denied that they told Ms Roast that they were to be
regarded as “Tony and Reg”, however, but that does not
detract from their failure to admit that she was supervised
and required to be supervised.
Mr Toohey and Ms Roast both agreed, with some
difference in emphasis, as to the degree that Ms Roast
should deal directly with the consultants. However, it is
clear that there was a direction to her to deal with the
consultants to some extent. Mr Toohey said that Ms Roast
could come to him if she had problems. She said that he
had told her that there was no point in having consultants
if she did not go to them.
Mr Toohey said that the proposed agreement was not “out
of the norm” with her existing agreement when it plainly
and clearly was. The agreement contained no commitment
to a lengthy fixed term which is what Mr Tew had asked
Ms Roast about. There was no inexcusable or inordinate
delay in her dealing with the agreement and no urgency
in the requirement to dismiss her. On the one hand, Ms
Roast had been told by Mr Toohey to negotiate if she was
not happy with the agreement and she had informed him
about her difficulties with the agreement, but, on the other
hand, when she did, however, do this, she was dismissed.
On the one hand, Mr Toohey said that he wished to retain
Ms Roast, that he had confidence in her commitment until
late September 1999 and that Mr Tew had no power to
dismiss her. On the other hand, he had specifically instructed
Mr Tew to dismiss her as redundant if she did not accept
the new position, which at no time she refused to do.
On the one hand also, Mr Toohey said that he endeavoured
to contact Ms Roast after her dismissal. On the other hand,
he did nothing to revoke it, and did nothing to disavow
the letter of 5 October 1999 confirming the dismissal and,
further, did nothing to revoke the requirement that she
vacate her accommodation at the resort within seven days.

FINDINGS AT FIRST INSTANCE
79 The Commissioner accepted Mrs Tew and Ms Boston as
witnesses of truth. The Commissioner observed—
“On balance the evidence of the respondents has a
greater attraction to the Commission insofar as the
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likelihood of it being true than does the evidence of
the applicant. I say that on the basis that even though
the applicant’s evidence is not impeachable her corroboration comes from her sister Alison Smith and I
have the reservations expressed earlier about the
quality of her evidence.”
(See page 19(AB).)
80 The Commissioner considered the evidence and found
as follows—
1. It was open to find that, when Ms Roast was
pressed as to how long she would stay with the
respondent, she answered against the background
of her previous experiences where she had suffered personal tragedies.
2. That is, that, if she suffered another personal tragedy, it could be that she could not stay.
3. She did not communicate this to Mr Tew.
4. It was not surprising that Mr Tew took the reticence of Ms Roast to commit to the project in the
terms that he wanted it to be to be a drawback to
her appointment, not knowing about the important matters in her personal life which may have
been affecting her perception of what the commitment meant.
5. Mr Tew reached a stage where he was concerned
that he might not be able to deliver a working
operation when the new functions were scheduled to be running if he did not have the key
position, which was being offered to Ms Roast,
settled with her working in the new duties.
6. The old duties performed by Ms Roast were no
longer to be performed, and the new duties were
quite different and very much more substantial
than her existing duties.
7. The respondent is entitled to operate its business
in an effective and efficient way and is therefore
able to take such action as it thinks necessary to
achieve that end, subject to it acting fairly.
8. Mr Tew was sent by Mr Toohey to the meeting
on 5 October 1999 with Ms Roast to resolve the
issue of Ms Roast’s position. He was instructed,
if he could not get her to accept the new agreement, to tell her that there was no position
available since the position previously occupied
by her had ceased to exist.
9. Mr Tew attended that meeting on the understanding that there was a special relationship between
Mr Toohey and many of his staff, including Ms
Roast, and that Mr Toohey’s express instruction
was that, if Ms Roast did not like any of the new
conditions which were being offered to her, they
could be subject to negotiation.
10. Mr Tew attended the meeting on the basis that
he would tell her that her old position was gone
but that this was not necessarily the end of
the matter, since she was free to go to Mr
Toohey. The Commissioner found that this was
the state of mind in which Mr Tew attended
the meeting.
11. It is wrong to regard that meeting as the single
event which led to a termination. It was a continuation of a sequence of events. If the length of
the conversation and its contents are viewed in
that context, then the complaint that the respondent made a decision to dismiss without any proper
consideration is put in its proper context and there
is no substance in the complaint.
12. At the meeting, Ms Roast said that she wanted to
continue with her old contract.
13. The capacity of Ms Roast and Mr Tew to resolve
the matter was interdicted by the presence and
conduct of Ms Smith. At the meeting, Ms Smith
was combative and aggressive and went so far as
to pretend that she was taking written notes when
she knew that she was recording Mr Tew’s conversation without his knowledge.
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14. The covert recording of conversations is not normal business practice at all.
15. Ms Smith made this record, that is an unrevealed
tape recording, in order to use it against Mr Tew
later if that became necessary. She did do so in
this Commission.
16. After the meeting, Ms Roast made no attempt to
contact Mr Toohey, which one would have expected, given the relationship between them.
17. Ms Roast forewent an opportunity to resolve the
matter. Mr Toohey met his obligations as an employer by trying to ascertain from her what her
problems were.
18. The conduct of the respondent in this case was
reasonable. The respondent was entitled to make
a judgment in the best interests in its business
and it can do so as long as it takes into consideration the matter from Ms Roast’s point of view
and this was done.
19. The resolution of an unfair dismissal claim is not
determined solely by legal entitlements and no
injustice will result if the employee could have
been justifiably dismissed.
20. The circumstances of this case lead to a finding
that there has been no injustice. What has happened is that the job which Ms Roast did for the
respondent when it operated as a short stay accommodation provider expired by effluxion of
time. This was brought about by the expansion
of the business into a far more comprehensive
hospitality operation. The respondent and Ms
Roast were unable to reach a meeting of minds
on a contract of employment for Ms Roast to
continue to work for the respondent and the employment relationship, which had been successful
for a considerable period, came to an end.
21. The respondent cannot be held responsible for
that and, as a result, there has been no unfairness
in the sense described in the authorities.
22. The Commissioner dismissed the application.
ISSUES AND CONCLUSIONS
81 The decision to dismiss the application by which it was
alleged that Ms Roast was unfairly dismissed, and that
she was denied contractual benefits to which she was
entitled was a discretionary decision, as that term is
defined in Norbis v Norbis (1986) 161 CLR 513 and in
Coal and Allied Operations Pty Ltd v AIRC (2000) 74
ALJR 1348 (HC). Unless the appellant establishes that
the exercise of discretion at first instance miscarried and
establishes it in accordance with the principles laid down
in House v The King [1936] 55 CLR 499 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)), then
the Full Bench may not interfere and, in particular, cannot
substitute the exercise of its own discretion for that of the
Commission at first instance.
82 Further, where the Commission at first instance based its
findings on the view which it took of the credibility of
witnesses, then the Full Bench, in the absence of an error
of fact, is not entitled to interfere with such findings of
fact unless the Commission palpably misused the
advantage which it enjoyed in seeing the witnesses (see
Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472 and
State Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (1999) 73 ALJR 306).
83 However, the Full Bench is entitled to act in accordance
with the principles laid down in Warren v Coombes and
Another [1978-1979] 142 CLR 531 as follows—
“In general on an appeal by way of rehearing from a
judge sitting without a jury, an appellate court is in
as good a position as the trial judge to decided on
the proper inference to be drawn from facts which
are undisputed or which, having been disputed, are
established by the findings of the trial judge. In deciding what is the proper inference to be drawn, the
appellate court will give respect and weight to the
conclusion of the trial judge, but will not shrink from
giving effect to it.”
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84 I should say that Mr Ellery of Counsel, on behalf of the
respondent, plainly submitted that the appeal foundered
on the principles laid down in House v The King (HC)(op
cit).
85 The Commission cannot find that a dismissal has been
unfair unless it can find so within the well known
principles laid down in Miles and Others t/a Undercliffe
Nursing Home v FMWU 65 WAIG 385 (IAC) (see also
the discussion by the Full Bench in RRIA v CMEWU 69
WAIG 1027 (FB)).
86 The Commissioner accepted the evidence of Mr Toohey,
Mrs Tew, Mr Tew and Ms Boston. He also found that,
though Ms Roast’s evidence was not impeachable, her
corroboration came from Ms Smith and the Commissioner
had reservations about the latter’s evidence. With respect,
I have difficulty in understanding that finding. If the
Commissioner found that Ms Roast’s evidence was
unimpeachable, then that means that her evidence was
credible whether corroborated or not. That also would
mean that the evidence of Ms Smith, as corroborated by
“the unimpeachable evidence” of Ms Roast, was credible.
87 Be that as it may, the evidence of all of the parties properly
led to a number of findings which could and should have
been made.
88 I will now endeavour to summarise them.
89 Ms Roast was a conscientious and competent employee
in her capacity of Manager of the resort and Mr Toohey
wished to retain her as an employee of the new employer
company under a new contract of service, described in
evidence as a workplace agreement and also as a non
workplace agreement contract of employment.
90 If one accepts the evidence of Ms Roast, as the
Commissioner did, the consultants came across to her as
aggressive. Further, whilst they may not have told her to
think of them as Reg and Tony, Mr Toohey intended, to a
great extent, that they were to stand in his place and made
that clear to her. It is clear that she was upset by their
approach.
91 As to the question of commitment, although it was raised
in early August 1999, it is clear that Ms Roast’s
commitment was not in doubt, as far as Mr Toohey was
concerned, at least until the end of September 1999. That
was reasonable in view of her commitment to the company
prior to that which Mr Toohey had fairly recognised by
paying for a trip for Ms Roast and her sister to Bali. The
doubt about her commitment came only, it was open to
find, when she did not sign the draft workplace agreement
immediately or almost immediately and, in fact, queried
it and negotiated it, as Mr Toohey suggested that she do.
92 Mr Toohey saw the difficulty with the agreement as a
simple matter. In fact, it was not and it was open to so
find. In fact, there was an omission of a substantial benefit
from it: the provision of free accommodation. It was, as I
have said, difficult to understand how such an error should
have been made. It is fair to observe that Mr Toohey was
wrong in concluding that the decision of whether Ms
Roast should sign the proposed agreement was a simple
matter.
93 Further, the agreement, if entered into, required a
committed and competent employee whom Mr Toohey
wished to retain to enter into a period of probation. Ms
Roast was understandably insulted and her query about
this does not appear to have been answered. In addition,
instead of there being an indefinite contract, subject to
termination on four weeks’ notice on either side, there
was a fixed term of three months at most, terminable by
fourteen days’ notice on either side. In addition, there
was a detailed schedule of duties which was not contained
in Ms Roast’s existing contract and which,
understandably, she wished to have explained.
94 There was no commitment in the draft agreement by the
employer to Ms Roast and in fact the agreement did not
reflect the commitment which Mr Tew said was required
of Ms Roast. He said that the usual agreement was for
two years. This agreement was, on that statement, patently
not usual. This was an agreement which, it was open to
find, was not simple and which required careful
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consideration. It was, in fact, plainly disadvantageous to
Ms Roast, compared to her earlier agreement. Further, a
major benefit of her existing agreement, free
accommodation, had been inexplicably omitted.
Further, it is difficult to understand how Mr Tew could
reasonably have doubted her commitment to the resort
when she was merely considering an agreement which,
on an objective consideration, had from her point of view
the difficulties in it which I have mentioned. It was not
unreasonable that Ms Roast should seek to negotiate it
further, which was what, on her evidence and not denied,
Mr Toohey had told her to do.
There was, over a period of nine to eleven days, depending
on whose evidence might be accepted as to when the draft
agreement was reviewed by Ms Roast. That included her
illness and was not such an inordinate delay as warranted
Mr Toohey becoming nervous about her commitment.
As Mr Tew admitted in evidence, whilst there was some
urgency, it was not necessary to resolve matters on 5
October 1999. Further, whilst still not due to return to
work, Ms Roast made herself available to negotiate the
contract on 5 October 1999.
Since the agreement reduced the period of employment
to a little less than three months with no commitment by
the employer and, since, on the evidence, to some extent,
Ms Roast had been made a subordinate of the consultants,
there was some understandable uneasiness in her. Further,
it was clear that Mr Toohey required the agreement signed
and was impatient about her not signing it, purportedly
even though Mr Tew admitted that it did not have to be
signed precisely on the day of the meeting.
Then, only a few days after receiving the agreement, Ms
Roast raised other queries which were answered and, as
soon as she was fit, agreed to a meeting. She had expressly
said in her fax that she had a few more questions about
the agreement and it should have been anticipated that
they might be raised at the meeting, which both parties
agreed to and which took place on 5 October 1999. There
was no reasonable basis to query her commitment when
all she wished to do was query a disadvantageous
agreement and negotiate it. She even had advised that
she wished to make an informed decision. She had been
advised to negotiate the agreement by Mr Toohey.
It is clear, it was open to find and the Commissioner should
have found, that before that meeting and at that meeting
no warning was given that Ms Roast would be made
redundant. There was no mention of it. It is quite clear,
on her “unimpeachable evidence”, that she was willing
to make “an informed decision as soon as possible”, that
she attended the meeting with Mr Tew in order to do so
and, indeed, that she did, after receiving information
particularly as to her duties.
Ms Roast had made clear to Mr Tew her concern about
the proposed requirement that she serve a period of
probation and there is nothing in his evidence to indicate
that he had endeavoured to allay that concern. One would
have expected such a course to be taken in relation to an
employee who was valuable enough to be the subject of
an instruction that she be retained.
No warning was given to Ms Roast that, if she did not
sign the draft agreement, she would be dismissed either
by retrenchment as redundant or otherwise, and no real
effort was taken to negotiate the agreement. It mattered
not that she referred to her old contract. It is not at all
clear from her comment that the old contract seemed more
attractive to the extent that she was ceasing negotiations.
Objectively viewed, the old contract was far more
advantageous and attractive for the reasons which I have
advanced above. On her own evidence, it was clear that
she was not ceasing negotiations. Further, she did not
say so. Mr Tew assumed prematurely that she was. Indeed,
she clearly intended to commit herself, but was given no
chance.
What was clear and what the Commissioner should have
found on both Mr Tew’s and Mr Toohey’s evidence was
that Mr Tew had gone into that meeting instructed that, if
Ms Roast did not sign the proposed agreement, the offer
was to be withdrawn, that the position as Manager was
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redundant. There was no evidence that any negotiation
would be allowed at that meeting and, as a matter of clear
fact, it was not.
The evidence was, too, that Ms Roast did not refuse to
sign the agreement nor was she given an opportunity to.
She was not even questioned as to her views of the
contents of the agreement when she had warned that she
may have more questions on 29 September 1999. The
Commissioner should have so found.
There was, on the evidence, no imperative that the matter
be resolved that day or that she be dismissed without
further discussion. The Commissioner should have so
found.
Indeed, Mr Toohey said that he wished to offer Ms Roast
employment as a receptionist if she did not become
Resident Duty Manager and those discussions could have
occurred without her being dismissed.
Further, whether Ms Smith was aggressive or not, that
was no reason to dismiss Ms Roast without warning and
in a manner which bore some of the clear features of a
summary dismissal. The Commissioner should have so
found.
Further, both Mr Toohey and Mr Tew, on their evidence,
understood full well that what they were doing was to
abolish her position at the same time as they withdrew
the offer of employment to Ms Roast for the position of
Resident Duty Manager. It was described as making her
redundant, so the proposal was to terminate her
employment on that basis, i.e. to retrench her. That would
and did constitute a dismissal in any event.
It was the clear instruction of Mr Toohey, which Mr Tew
understood, that if Ms Roast did not accept the agreement
offered to her, then the offer of the new position was to
be withdrawn and her job as Manager became redundant.
The Commissioner should have so found.
Mr Tew went further and terminated her contract of
employment, giving the prescribed notice of four weeks,
it was said, without authority. However, he did have
authority, for the reasons which I have just explained.
Whether he realised it or not that this constituted a
dismissal, Mr Toohey gave clear instructions to Mr Tew
to dismiss Ms Roast as redundant, which he did without
warning. The Commissioner should have so found. Ms
Roast would also seem to have been dismissed without a
sufficient redundancy payment which, in itself, would
render the dismissal unfair. However, since this was not a
ground of appeal, I make no judgment on that issue at
this time.
After Mr Tew had reported that he had withdrawn the
offer, Mr Toohey then endeavoured to contact Ms Roast.
However, even though his agent had effected a dismissal
which Mr Toohey said was unauthorised, Mr Toohey did
nothing to reverse that act and, indeed, did nothing to
prevent the confirmation of that dismissal by the letter of
5 October 1999, thereby permitting and, indeed,
approving the dismissal together with her eviction from
her accommodation at the resort. It was not Ms Roast’s
duty to attempt to reverse a dismissal which Mr Tew had
clear authority to effect, albeit that he was said to have
effected the dismissal itself in an unauthorised manner. It
was within the power of Mr Toohey to remedy the
situation and he did not do so. He allowed, on his own
evidence, a competent employee who, on all of the
evidence, was committed in her past performance and,
until she wished to negotiate her contract, was regarded
as a committed employee, to be dismissed without
authority whilst she was seeking to negotiate an agreement
as he had advised her to do. The Commissioner should
have so found.
Further, it was open to find and it should have been found
that there was no point in her attempting to contact Mr
Toohey because he had, in fact, instructed Mr Tew that
she be dismissed. In any event, Mr Toohey confirmed the
allegedly unauthorised dismissal which had been effected.
It was quite wrong for the Commissioner to find that Ms
Roast had an obligation to contact Mr Toohey to reverse
the situation. She did not. She had sought to negotiate,
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she was unequivocally dismissed, and she advised Mr
Toohey that she had been. He did nothing and a letter,
confirming the dismissal and her eviction, issued bearing
the date of her oral dismissal. The Commissioner erred
in considering that irrelevant factor, except as a factor
which relevantly established unfairness.
114 Without detracting from the generality of the above
findings which should have been made, the Commissioner
erred in failing to find—
(a) That Ms Roast was willing to enter into a new
contract of employment, but that she was prevented from attempting to negotiate in relation
to a palpably disadvantageous proposed agreement.
(b) That she was a competent and committed employee who had done nothing but give good
service; and to whom, as a matter of decency and
law, the respondent should have been good and
considerate but, in the circumstances surrounding her dismissal, was not.
(c) That the respondent did not advise her that her
employment was in jeopardy when it was in jeopardy.
(d) That the respondent’s agent terminated her employment without authority.
(e) That the respondent had no good reason to terminate her employment when it did and did so
without forewarning or notice.
(f) That the respondent terminated her employment
before she entered into an agreement or had an
opportunity to say that she would.
(g) That the respondent ignored a commitment from
her that it was not prepared to give itself and unfairly used that as a reason to cease negotiations
and terminate her employment.
(h) That the respondent failed to revoke the termination when it had occurred without authority and
when it had ample opportunity to do so.
(i) That the respondent terminated the employment
of Ms Roast when she was attempting to negotiate with the representative of her employer a
contract which was not simple and not clear and
palpably disadvantageous in some respects, a
contract with a new employer, on her accepted
evidence, in good faith.
(j) That the respondent embarked on a course of
conduct containing significant contradictions
which, whether it was intended to or not, misled
Ms Roast and did so with unfair results.
(k) That the respondent effected on Ms Roast a peremptory dismissal and removal from her
accommodation, having some of the features of
a summary dismissal, which was unjustified.
(l) That the dismissal process was unfair.
(m) That the dismissal was unjustified at the time.
(n) That, in terms of the principles in Miles and Others t/a Undercliffe Nursing Home v FMWU
(IAC)(op cit), there was no fair go all round, and
the respondent exercised its right to terminate the
contract harshly, oppressively and unfairly.
115 As a result, the Commissioner’s exercise of discretion
miscarried. He should have found that, for all of those
reasons as I have expressed them above, the dismissal
was harsh, oppressive and unfair. More particularly, in
accordance with the grounds of appeal, the Commissioner
erred as follows—
(i) It was open to find and he should have found that
Ms Roast was not prepared to accept the alternative position offered to her, but she wished to
negotiate the contract.
(ii) The Commissioner erred in law in taking into
account that Ms Roast did not contact the respondent after her dismissal in an attempt to
reverse the decision to dismiss her for the reasons which I have already expressed.
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(iii) The Commissioner erred in law in taking into
account the fact that the respondent’s Managing
Director, Mr Toohey, did attempt to contact Ms
Roast after her dismissal when there is no evidence that he attempted to reverse the decision.
Indeed, the evidence is that he did not reverse the
decision to dismiss her, but permitted or enabled
its confirmation by the letter forwarded on 5 October 1999 by Mr Tew.
(iv) The Commissioner also erred in law and in the
exercise of his discretion in finding that it was
reasonable for the respondent’s agent to terminate Ms Roast’s employment and withdraw the
alternative employment after the respondent’s
Managing Director, Mr Toohey, had told Ms
Roast that, if she did not conclude an agreement
with Mr Tew, she could contact him to resolve
any outstanding issues. His instruction to dismiss
Ms Roast as redundant was, of course, a negation of that invitation to Ms Roast, in any event.
(v) The Commissioner erred in failing to find that
the dismissal was harsh, oppressive and unfair in
circumstances where the respondent’s agent dismissed Ms Roast—
(a) When he was not authorised to do so, on
one version;
(b) Without notice;
(c) In the absence of any reason to do so at the
time;
(d) When the respondent could have and
should have revoked the unauthorised dismissal;
(e) When Ms Roast was not warned that it was
intended to terminate her contract of employment if she did not accept the offer of
a new position on the terms of the proposed
agreement;
(f) When the respondent’s agent withdrew an
offer of alternative employment when he
should have attempted to complete negotiations;
(vi) The Commissioner erred in finding that the respondent did as much as necessary to ensure that
Ms Roast received a fair go when the respondent
patently, for the reasons I have expressed above,
did not.
(vii) The Commissioner erred in finding that the respondent considered the circumstances from Ms
Roast’s point of view when, for the reasons I have
expressed above, the respondent patently did not.
(viii) The Commissioner erred in giving insufficient
weight to the fact that Ms Roast’s employment
would be terminated and that the offer of alternative employment would be withdrawn if she did
not accept, at the meeting of 5 October 1999,
terms which she found disagreeable.
(ix) At to the failure to admit the transcribed record
of the meeting of 5 October 1999, it was incorrectly excluded. However, it was not tendered to
the Full Bench and the Full Bench is, therefore,
unable to consider it. In any event, there was little dispute as to the substance of what was said
and Ms Smith’s evidence was corroborated by
Ms Roast, who was regarded as a witness whose
evidence could not be impeached as to the truth
and, further, in substance, it was corroborated by
the evidence of Mr Tew. To that extent, the evidence could and should have been accepted and
there is little dispute about what did occur at that
meeting.
(x) The Commissioner erred in reaching a decision
which was plainly unjust, for those reasons.

116 I would find that the exercise of the discretion by the
Commissioner at first instance miscarried in accordance
with the principles laid down in House v The King
(HC)(op cit). The Full Bench would, therefore, in my
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opinion, be entitled to interfere and substitute the exercise
of its own discretion for that of the Commissioner at first
instance, based on the findings which the Commissioner
at first instance should have made. The Full Bench should
then find, and I would find, that the dismissal of Ms Roast
by the respondent on 5 October 1999 was harsh,
oppressive and unfair and so declare.
117 It follows, too, that, within the principles laid down in
Ryan v Hazelby and Lester trading as Carnarvon Waste
Disposals 73 WAIG 1752 (IAC) and Rosemist Holdings
Pty Ltd v Khoury 79 WAIG 645 (FB) and other cases, no
injustice would be occasioned to the respondent by
granting an extension of time within which to appeal.
The appeal was instituted only one day late and there
was no major culpability on the part of Ms Roast or her
agent. The delay was adequately explained and Ms Roast
had a very strong case. To deprive her of the right to appeal
for one day’s delay in those circumstances would be
manifestly unjust. To reach a decision to extend time
within which to appeal occasions no major injustice, in
comparison, to the respondent, by requiring it therefore
to defend the appeal, in those circumstances. For those
reasons, I would grant the application to extend time
within which to institute the appeal, and make any other
necessary orders to effect that extension.
118 For those reasons, I would uphold the appeal. I would
suspend the decision made at first instance and remit the
matter to the Commission at first instance to make findings
as to what remedy Ms Roast is entitled to according to
law and in accordance with the reasons for decision of
the Full Bench.
CHIEF COMMISSIONER W S COLEMAN—
119 I have had the advantage of reading the draft of the reasons
for the decision of the Honourable President. I agree that
there is no injustice to the respondent in granting an
extension of time within which to appeal and that the
substantive appeal should be upheld with the order in the
first instance being suspended and the matter being
remitted to determine the question of relief.
120 While it is insufficient for this appellant body to consider
that if it had been in the position of the Commissioner in
the first instance that it would have determined the matter
differently, an error which goes to the basis upon which
the discretion was exercised imposes the duty on the Full
Bench to review evidence and substitute its own discretion
if there are grounds for so doing. (House v The King
[1936] 55 CLR 499).
121 In my view the error which is manifest arises from the
failure in the first instance for sufficient findings to be
made from the evidence of witnesses particularly with
respect to the event which took place on 5th October 1999
when the appellant’s services were terminated.
122 The Commissioner considered that all of the respondent’s
witnesses were truthful. As to the appellant, he considered
that there was no reason to discount any of the evidence
as not being true. However he concluded that the evidence
of the respondent’s witnesses had a greater attraction
insofar as the likelihood of it being true than did that of
the evidence of the appellant. This position was reached
even though the appellant’s evidence was considered
unimpeachable. However, because corroboration came
from the appellant’s sister, it was caste in a different light.
The appellant’s sister had attended the interview on the
5th October. She had covertly recorded the discussion.
Her evidence was considered self serving and her
behaviour in surreptitiously recording the discussion
perverse. The Commissioner believed that she had a
significant role in the case and the capacity of the appellant
and the respondent’s representatives to resolve the
question of the terms and conditions of a contract of
employment at that time were hindered or prohibited by
her presence.
123 However it was found in the first instance that it would
be wrong to regard the meeting as a single event which
led to the appellant’s termination. In this respect it had to
be seen as part of a sequence of events that included
discussions and communications between the appellant,
the respondent’s principal and consultants. The appellant’s
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sister was not involved in any of these dealings. In this
respect the appellant’s evidence must be taken as
unimpeachable.
Notwithstanding this findings were not made with respect
to the appellant’s understanding as to the basis upon which
the meeting on 5th October was to be conducted, that is
whether it was reasonable for her to have participated on
the understanding that she was there to negotiate the terms
of a contract and should or should not have appreciated
that her ongoing employment was at stake. On the basis
of the appellant’s unimpeachable evidence corroborated
by facsimile copies of documents exchanged between the
parties preparatory to the meeting on 5th October it was
open to the Commission to find that as far as the applicant
was concerned the purpose of the meeting was clear. It is
for the parties to negotiate the terms of a new contract;
one that reflected their respective commitments to each
other.
Furthermore despite her sister’s involvement in the
discussions on 5th October on the evidence it was open to
the Commissioner to find and should have been found
that the appellant was not given the opportunity to explain
her position. The evidence before the Commission which
was the subject of a finding was the respondent’s principal
had given an express instruction that if the appellant did
not like any of the new conditions which were being
offered to her they could be the subject of negotiation. In
this context the ambiguous directions from the principal
as to the course the consultant was to take should have
been addressed in the first instance. In the absence of
express authority to terminate the appellant’s employment
on 5th October together with the commitment given to
her for a negotiated outcome for the conditions of
employment it was necessary to consider whether the
appellant’s actions prior to that meeting prejudiced her
claims to ongoing employment. In the regard I accept
that the Commissioner in the first instance erred in finding
that the appellant had not raised any major problems with
the proposed agreement promoted by the respondent and
that she was not prepared to accept the alternative position
of Resident Duty Manager in the new resort. The evidence
shows that the appellant pursued issues concerning the
new contract in an appropriate and timely manner and
although there were questions initially, her commitment
to the venture was clear from her participation in planning
and the position she stated in evidence. Findings to these
effects were open to the Commission and ought to have
been made.
The Commission erred in taking into account the fact
that the appellant did not contact the respondent’s
principal after her dismissal. There was no duty on her to
pursue the matter with him once her services had been
disposed of in such an abrupt manner. In no way does
this failure mitigate the harshness of the termination. The
tenor of the relationship between the appellant and the
principal did not impose any special duty on her in this
regard.
On the evidence before the Commission it was open to it
to find and should have been found that the appellant’s
employment was harshly, oppressively or unfairly
terminated. Grounds of appeal 1, 2, 4, 6, 7, 8 and 14(1)
have been made out. I would uphold the appeal.

COMMISSIONER P E SCOTT—
128 I have had the benefit of reading the reasons for decision
of the Chief Commissioner with which I agree. I agree
too, that the appeal should be upheld, the order at first
instance suspended and this matter remitted in respect of
the remedy to be applied.
THE PRESIDENT—
129 For those reasons, the appeal is upheld, the order at first
instance suspended and the matter remitted to the
Commission.
Order accordingly
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2001 WAIRC 03562
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ELIZABETH
JOYCE
ROAST,
APPELLANT
v.
FORX PTY LTD (ACN 008 972 076),
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER P E SCOTT
DELIVERED
TUESDAY, 14 AUGUST 2001
FILE NO/S
FBA 54 OF 2000
CITATION NO. 2001 WAIRC 03562
_______________________________________________________________________________
Decision
Appeal upheld, order at first instance
suspended and matter remitted to the
Commission.
Appearances
Appellant
Mr S Heathcote, as agent
Respondent
Mr N D Ellery (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of July 2001, and having heard Mr S Heathcote,
as agent, on behalf of the appellant and Mr N D Ellery (of
Counsel), by leave, on behalf of the respondent, and the Full
Bench having reserved its decision on the matter, and reasons
for decision being delivered on the 14th day of August 2001,
it is this day, the 14th day of August 2001, ordered and declared as follows—
(1) THAT the application by the appellant to amend the
grounds of appeal be and is hereby dismissed.
(2) THAT the applications filed herein to extend time to
file the appeal in FBA 54 of 2000 out of time be and
are hereby granted.
(3) THAT appeal no. FBA 54 of 2000 be and is hereby
upheld.
(4) THAT the decision of the Commission in matter No
1678 of 1999 given on the 29th day of November
2000 be and is hereby varied by deleting the order
made dismissing the application and substituting
therefor a declaration in the following terms—
“THAT the applicant, Ms Elizabeth Joyce
Roast was harshly, oppressively or unfairly
dismissed by the respondent, Forx Pty Ltd
(ACN 008 972 076)”.
(5) THAT the decision made at first instance be and is
hereby suspended and application No 1678 of 1999
is hereby remitted to the Commission at first instance,
constituted by a single Commissioner, to make findings as to what remedy Ms Roast is entitled according
to law and in accordance with the reasons for decision of the Full Bench.
By the Full Bench
(Sgd.) P. J. SHARKEY,
[L.S.]
President.
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FULL BENCH—
Appeals against decision of
Industrial Magistrate—

COMMISSION IN COURT
SESSION—
Matters dealt with—

2001 WAIRC 03698
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF
WORKERS,
WESTERN
AUSTRALIAN
BRANCH,
APPELLANT
v.
PINNACLE SERVICES PTY LTD,
RESPONDENT
CORAM
FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 5 SEPTEMBER 2001
FILE NO/S
FBA 40 OF 2001
CITATION NO. 2001 WAIRC 03698
_______________________________________________________________________________

Decision

Withdrawn by consent.

_______________________________________________________________________________

Order.
The Notice of Appeal herein, having been filed in the Registry of the Commission on the 9th day of July 2001, and
having been served upon the respondent on the 10th day of
July 2001 and a Declaration of Service having been filed in
the Registry of the Commission on the 11th day of July 2001,
and the abovenamed appellant, on the 21st day of July 2001,
having advised the Commission in writing that the appellant
wished to withdraw the appeal, and the abovenamed respondent, on the 30th day of July 2001, having advised the
Commission, in writing, that the respondent consented to the
appeal being withdrawn by the appellant, and the Full Bench
having decided that the consent to the withdrawal of the appeal constituted special circumstances so as to exempt the
parties and each of them from further compliance with Regulation 29 of the Industrial Relations Commission Regulations
1985 and having so exempted them, it is this day, the 5th day
of September 2001, ordered, by consent, as follows—
(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 40 of 2001 to be withdrawn.
(2) THAT the Full Bench refrain from hearing the said
appeal further.
By the Full Bench,
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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2001 WAIRC 03699
PAYMENTS TO EMPLOYEES
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
WESTERN AUSTRALIAN (“WA”)
TOURISM
COMMISSION,
RESPONDENT
CORAM
COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
PSACR 5 OF 2001
CITATION NO. 2001 WAIRC 03699
__________________________________________________________________________

Result

Direction issued

__________________________________________________________________________

Direction.
WHEREAS this is a matter referred for hearing and determination on the 31st day of July 2001; and
WHEREAS on the 5th day of September 2001 the Commission convened a conference for the purpose of resolving
procedural matters between the parties;
NOW THEREFORE, the Commission in Court Session,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby directs—
1. THAT the preliminary matter of the Commission’s
jurisdiction shall be dealt with by way of written
submissions.
2. THAT by no later than the 20th day of September
2001 the Applicant shall file with the Commission
and serve on the Respondent its submissions in relation to the issue of jurisdiction.
3. THAT by no later than the 4th day of October 2001
the Respondent shall file with the Commission and
serve on the Applicant its submissions in response.
4. THAT the Commission in Court Session shall convene on the 18th day of October 2001 at 9.00am to
provide an opportunity for the parties to speak briefly
to their submissions.
(Sgd.) P. E. SCOTT,
[L.S.]
Commissioner,
On behalf of the Commission in Court Session.
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PRESIDENT—
Matters dealt with—
2001 WAIRC 03637
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMISSIONER OF POLICE,
APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
WEDNESDAY, 29 AUGUST 2001
FILE NO/S
PRES 12 OF 2001
CITATION NO. 2001 WAIRC 03637
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application granted.
Mr R Bathurst (of Counsel), by leave
Ms M M In de Braekt, and with her,
Mr M Amati

_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an application by the abovenamed applicant
pursuant to s.49(11) of the Industrial Relations Act 1979
(as amended) (hereinafter referred to as “the Act”) for a
stay of operation of the decision of the Commission,
constituted by the Public Service Arbitrator (hereinafter
referred to as “the Arbitrator”), made on 14 August 2001
in application No P 6 of 2001 and deposited in the office
of the Registrar on the same date.
2 The order and declaration of the Commission was, formal
parts omitted—
(a) That the Arbitrator has jurisdiction to deal with
the application.
(b) That the applicant’s application for interim orders be dismissed.
3 By this application, the applicant seeks a stay of that part
of the decision of the Arbitrator, namely the declaration,
that the Arbitrator has jurisdiction to hear and determine
application No P 6 of 2001.
4

GROUNDS OF APPLICATION
The grounds of the application were as follows—
“1. On 14 August 2001 Commissioner P. E. Scott,
sitting as the Public Service Arbitrator in application P6 of 2001 (“Application”), decided,
among other things, that the Western Australian
Industrial Relations Commission had jurisdiction
to inquire into and deal with the Application.
2. The Application essentially challenges the equity
of a decision to remove an employee, Mr Steve
Brown, from an acting position. Such decisions
are covered by the Public Sector Standard on
Temporary Deployment (Acting).
3. On 17 August 2001 the applicant lodged an appeal to the Full Bench of the Commission against
that part of Commissioner Scott’s decision that
the Commission had jurisdiction to hear the Application (Appeal No 51 of 2001).
4. Commissioner P. E. Scott agreed to consider the
question of the Commission’s jurisdiction to inquire into and deal with the Application as a
preliminary point, that is, before the substantive
hearing.
5. The substantive hearing of P6 of 2001 is listed to
proceed on 12 September 2001.
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6. The Applicant seeks an order staying that part of
Commissioner Scott’s decision that the Commission has jurisdiction to hear the Application
pending the hearing and determination of the
appeal to the Full Bench on the following
grounds—
(a) Appeal No 51 of 2001 raises a serious issue to be tried of the jurisdiction of the West
Australian Industrial Relations Commission to inquire into and deal with matters
covered by the Public Sector Standards;
and
(b) The balance of convenience favours the
granting of a stay.”
BACKGROUND
The respondent to this application, The Civil Service
Association of Western Australia Incorporated (hereinafter
referred to as “the CSA”) made an application to the
Arbitrator pursuant to s.80E of the Act on behalf of Mr
Steven Brown whom, I assume, is a member of the CSA.
The Arbitrator found, as a fact, that Mr Brown, whose
substantive position in the employ of the applicant was
classified as a Level 1, had acted since 1997 in a higher
position almost continuously, including three years from
23 March 1998 to 30 March 2001 when he acted
continuously in the position of Bike Education Area
Manager, classified at Level 3.
6 There was a reorganisation in February 2001 which
resulted in the abolition of his position and the Bike
Education Area Manager being transferred elsewhere. Mr
Brown could no longer act in the higher position, and his
position was abolished. Therefore, he reverted to his
substantive Level 1.
7 There was a Public Sector Standard in Human Resource
Management in place, of which Clause 8 related to
Temporary Deployment or Acting (see Government
Gazette, 2 June 1998, pages 3016-3019 (exhibit 1)).
8 The applicant’s case at first instance was that Mr Brown’s
claim of deprivation of the opportunity to act in a position
classified substantially higher than his own, due to the
alleged unfairness of his treatment by the applicant, was
outside the jurisdiction of the Arbitrator to order
“temporary deployment” (acting in a position) which is a
human resource activity (sic) covered by Public Sector
Standards in Human Resource Management, which is a
matter within the purview of the Public Sector Standards
Commissioner.
9 The contention was that any matter, in respect of which a
procedure referred to in s.97(1)(a) of the Public Sector
Management Act 1994 (hereinafter referred to as “the
PSM Act”) is or may be prescribed under that Act, is
excluded from the jurisdiction of the Arbitrator. S.97(1)(a)
of the PSM Act reads as follows—
“(1) The functions of the Commissioner under this
Part are—
(a) to make recommendations to the Minister
on the making, amendment or repeal of
regulations prescribing procedures,
whether by way of appeal, review, conciliation, arbitration, mediation or otherwise,
for employees and other persons to obtain
relief in respect of the breaching of public
sector standards;”
10 The Arbitrator went on to hold that there was jurisdiction
in her to inquire into and deal with the matter, because a
matter relating to the fairness and equity of the applicant’s
treatment of Mr Brown does not require the Commission
to deal with a matter, the subject of a procedure referred
to in s.97(1)(a) of the PSM Act. (The Arbitrator was not
referred to, it would seem; nor did she refer to the decision
of the Full Bench in Managing Director of the South
Metropolitan College of TAFE v CSA 80 WAIG 7 (FB).
11 The applicant appealed against that finding on the
following grounds—
“1. The Commissioner erred in law in finding that
the Commission had jurisdiction to inquire into
5
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and deal with this matter, the matter being one of
temporary deployment (acting), which was subject to the Public Sector Standard on temporary
deployment (acting).
PARTICULARS
1.1 Temporary deployment (acting) is a matter dealt with by a Public Sector Standard.
Procedures for the breach of the Public
Sector Standard relating to temporary deployment (acting) have been prescribed in
accordance with section 97(1)(a) of the
Public Sector Management Act 1994. Section 80E(7) of the Industrial Relations Act
1979 provides that the Public Service Arbitrator does not have jurisdiction to inquire
into and deal with any matter in respect of
which a procedure referred to in section
97(1)(a) of the Public Sector Management
Act 1994 is, or may be, prescribed under
the Public Sector Management Act.
1.2 The effect of section 80E(7) of the Industrial Relations Act 1979 and section
97(1)(a) of the Public Sector Management
Act 1994 is that the Commission has no
jurisdiction to deal with matters which are
subject to the Public Sector Standard on
temporary deployment (acting).”

PRINCIPLES
12 The principles by which applications pursuant to s.49(11)
of the Act are determined are well settled in this
Commission. Amongst others, the reasons for decision
in AWU v BHP Iron Ore Ltd 81 WAIG 406 properly
expresses them at pages 407-408—
“I reproduce hereunder the relevant extract from CSA
v Director General, Department of Transport 80
WAIG 2855 at 2856—
“These principles have been laid down in a
number of cases, including Gawooleng
Dawang Inc v Lupton and Others 72 WAIG
1310, Director General of the Ministry for
Culture and the Arts v CSA and Others 79
WAIG 670 and City of Geraldton v Cooling
80 WAIG 1751.
It is for the applicant to establish that the stay
should be granted. It is, of course, an underlying principle that the successful party is
entitled to the fruits of her/his/its order, award
or declaration.
For the applicant to succeed, it must be established that there is a serious issue to be tried,
that the balance of convenience favours the
applicant and that other factors consistent with
the application of s.26(1)(a), s.26(1)(b) and/
or s.26(1)(c) of the Act, if they exist, require
that the application be granted.
If these ingredients exist, then exceptional circumstances exist which warrant the granting
of the application as a matter of equity, good
conscience and the substantial merits of the
case. (I say that to further explain the principles.)”
13 The need to prevent there being any more uncertainty
than is necessary, in industrial matters, is important, too
(see Re Moore; Ex parte Pillar [1991] 65 ALJR 683 at
685 (HC)).
SERIOUS ISSUE TO BE TRIED
14 The crux of the appeal and, therefore, at the heart of the
question of whether there is a serious issue to be tried,
lies in whether there is a strong appeal case to find that
the Arbitrator had no jurisdiction to hear and determine
the application.
15 The Public Sector Standard on temporary deployment
(acting) specifically requires decisions to be “equitable
and [to] take into account the organisation’s requirements
and employee needs”. Accordingly, as Mr Bathurst
submitted on behalf of the applicant, the fairness and
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equity of the treatment of Mr Brown by the applicant in
removing him from his acting position is outside the
jurisdiction of the Public Service Arbitrator because of
s.80E(7) of the Act. On the clear authority of Managing
Director of the South Metropolitan College of TAFE v
CSA (FB)(op cit), there is a very strong argument available
to the applicant to that effect.
16 For those reasons, the appellant has a strong case and
there is a serious issue to be tried.
BALANCE OF CONVENIENCE
17 I did not admit the evidence of Mr David Robert Eacott
for the applicant. However, it is clearly not a matter of
convenience where there is a strong case on a challenge
to jurisdiction at first instance in the Full Bench for the
appellant or the other party to be put to the time and
expense of a hearing until the appeal is resolved.
18 Such a consideration militates strongly against dismissing
this application and thereby enabling potentially
incompetent proceedings to take place. Further, as the
High Court said in Castlemaine Tooheys Ltd and Others
v State of South Australia 161 CLR 148 at 154-155, the
balance of convenience is affected by the degree of
likelihood of success on appeal. In this case, it clearly is,
by the strong case of the appellant.
19 In this case, for those reasons, I am satisfied that the
balance of convenience lies with the applicant.
FINALLY
20 I am satisfied that an appeal has been instituted, within
the meaning of s.49(11) of the Act, that the application is
therefore competent and that the applicant, as a party at
first instance, had sufficient interest to make this
application.
21 It has been established that there is a serious issue to be
tried, that the balance of convenience lies with the
applicant, for those reasons, and that there are exceptional
circumstances justifying the making of the orders sought.
22 It follows that the interests of the CSA in staying the
operation of the declaration is outweighed by the interests
of the applicant. The equity, good conscience and the
substantial merits of the case lie with a granting of the
application for a stay, for all of those reasons.
23 For all of those reasons, I granted the application for a
stay and made orders accordingly.

2001 WAIRC 03639
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMISSIONER OF POLICE,
APPLICANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO/S
PRES 12 OF 2001
CITATION NO. 2001 WAIRC 03639
_______________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application granted
Mr R Bathurst (of Counsel), by leave
Ms M M In de Braekt and with her Mr M
Amati

_______________________________________________________________________________

Order.
This matter having come on for hearing before me on the
24th day of August 2001, and having heard Mr R Bathurst (of
Counsel), by leave, on behalf of the applicant and Ms M M In
de Braekt and with her Mr M Amati, on behalf of the respondent, and I having reserved my decision on the matter, and
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having determined that my reasons for decision will issue at a
future date, it is this day, the 24th day of August 2001, ordered and declared, as follows—
(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for the orders which appear hereunder.
(2) THAT appeal No FBA 51 of 2001 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT the declaration and order made by the Public
Service Arbitrator on the 14th day of August 2001
in application No P6 of 2001 be and is hereby wholly
stayed pending the hearing and determination of
appeal No FBA 51 of 2001, or until further order.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.
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2001 WAIRC 03613
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLIFTON NOMINEES PTY LTD,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO/S
PRES 9 OF 2001
CITATION NO. 2001 WAIRC 03613
_________________________________________________________________________

Decision
Appearances
Applicant
Respondent
2001 WAIRC 02980
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLIFTON NOMINEES PTY LTD,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
FRIDAY, 8 JUNE 2001
FILE NO/S
PRES 9 OF 2001
CITATION NO. 2001 WAIRC 02980
_________________________________________________________________________

Decision
Appearances
Applicant
Respondent

Application adjourned.
Mr D Clarke, as agent
Mr J Rosales-Castaneda (of Counsel), by
leave

_________________________________________________________________________

Order.
This matter having come on for hearing before me on the 8th
day of June 2001, and having heard Mr D Clarke, as agent, on
behalf of the applicant and Mr J Rosales-Castaneda, (of Counsel), by leave, on behalf of the respondent, and Counsel for
the respondent having given an undertaking not to enforce
the order issued by the Commission on the 30th day of May
2001 in application No CR 310 of 2000 for the period of
twenty-one days from the date of this order, and the parties
herein having consented to waive the requirements of s.35 of
the Industrial Relations Act 1979 (as amended), it is this day,
the 8th day of June 2001, ordered as follows—
(1) THAT the hearing and determination of application
No PRES 9 of 2001 be adjourned sine die.
(2) THAT there be liberty to either party to apply to relist
this application for hearing on giving the other party
and the Commission 24 hours notice in writing to
have the application relisted for hearing and determination.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

Application granted by consent
Mr D Clarke, as agent
Mr J Rosales-Castaneda (of Counsel), by
leave

_________________________________________________________________________

Order.
This matter having come on for further hearing before me on
the 24th day of August 2001, and having heard Mr D Clarke,
as agent, on behalf of the applicant and Mr J Rosales-Castaneda
(of Counsel), by leave, on behalf of the respondent, and the
parties herein having consented to waive the requirements of
s.35 of the Industrial Relations Act 1979 (as amended) (hereinafter referred to as “the Act”), it is this day, the 24th day of
August 2001, ordered and declared, by consent, as follows—
(1) THAT the applicant has a sufficient interest as required by s.49(11) of the Act and was therefore
entitled to apply for the orders which appear hereunder.
(2) THAT appeal No FBA 29 of 2001 has been instituted within the meaning of s.49(11) of the Act.
(3) THAT the order made by the Commission on the
30th day of May 2001 in application No CR310 of
2000 be and is hereby wholly stayed pending the
hearing and determination of appeal No FBA 29 of
2001, or until further order, subject to and conditional upon the applicant complying with the orders
and conditions hereinafter expressed.
(4) THAT the applicant herein shall, on or before the
28th day of August 2001, pay the total of the amount
of $8,200.00 ordered to be paid by the Commission
in its said order of the 30th day of May 2001 in application No CR310 of 2000 into a direct bank
account with ING Bank at 111 St George’s Terrace,
Perth.
(5) THAT all or any liability for taxes or charges of any
kind which might become due and payable in respect of such account shall be discharged by the
applicant who shall indemnify the respondent against
any claim in respect of the same.
(6) THAT all administration expenses in respect of the
said account shall be paid forthwith by the applicant.
(7) THAT in the event of any failure to comply with all
or any of these conditions then there shall be liberty
to apply on 48 hours notice to revoke this order or
any part thereof, and/or for any other necessary orders or directions.
(8) THAT in the event of the appeal herein being dismissed then the monies in such account, including
any interest earned by the same, shall be paid forthwith without any deduction to Ms Beryl Bowen, care
of the respondent organisation.
(9) THAT in the event of the appeal herein being upheld then the monies in such account, including any
interest earned by the same, shall be paid forthwith
without any deduction to the applicant.
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(10) THAT the applicant arranges forthwith that a weekly
statement of account in relation to the said be forwarded to the respondent organisation
(11) THAT the President may at any time upon application by any party hereto and without affecting the
generality of his ability to give further directions—
(a) Fix further conditions.
(b) Direct that the account be administered by a
person named by him.
(c) Vary these orders.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

2001 WAIRC 03651
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CLIFTON NOMINEES PTY LTD,
APPLICANT
v.
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT
CORAM
HIS HONOUR THE PRESIDENT P J
SHARKEY
DELIVERED
WEDNESDAY, 29 AUGUST 2001
FILE NO/S
PRES 9 OF 2001
CITATION NO. 2001 WAIRC 03651
_______________________________________________________________________________

Decision

Order of 24 August 2001 varied.

_______________________________________________________________________________

Order.
This matter having come on for further hearing before me on
the 24th day of August 2001, and the Order having issued on
the 24th day of August 2001 by consent, and the parties herein
having consented, in writing, to a variation of the Order issued on the 24th day of August 2001, it is this day, the 29th
day of August 2001, ordered that the Order issued in application No. PRES 9 of 2001 on the 24th August 2001 be varied
by varying Order (4) thereof as follows—
By substituting for the words “into a direct bank account
with ING Bank at 111 St George’s Terrace, Perth” in such
order the words “into Cash Management Account
No. 531939543 at the National Bank Branch at 39 The
Crescent, Midland in the State of Western Australia”.
(Sgd.) P.J. SHARKEY,
[L.S.]
President.

AWARDS/AGREEMENTS—
Variation of—
AGED AND DISABLED PERSONS HOSTELS
AWARD, 1987.
No. A6 of 1987.
2001 WAIRC 03563
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ANGLICAN HOMES FOR THE AGED
(INCORPORATED) AND OTHERS,
RESPONDENTS

CORAM
DELIVERED
FILE NO
CITATION NO.
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COMMISSIONER P E SCOTT
FRIDAY, 17 AUGUST 2001
APPLICATION 691 OF 2001
2001 WAIRC 03563

_________________________________________________________________________

Result

Award varied

_________________________________________________________________________

Order.
HAVING heard Mr J Walker on behalf of the applicant and
Ms M Kuhne on behalf of the respondents and by consent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Aged and Disabled Persons Hostels Award,
1987 (No. A 6 of 1987) be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period commencing on or after the 14th day of August 2001.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.

Schedule.
1. Clause 15.—Annual Leave: Delete subclause (2) of this
clause and insert the following in lieu thereof—
(2) Prior to commencing leave, each employee shall be
paid for that period of leave as follows—
(a) At the wage the employee would have received
had he/she not proceeded on leave. In the case
of rostered employees that wage shall include
the shift work and weekend penalties that
employee would have received had he/she not
proceeded on leave.
An employee on annual leave shall also be
paid any call allowance which the employee
would have received in accordance with
Clause 27.—Call Allowance had the employee
not been on leave during the relevant period.
Where it is not possible to calculate the shift
and weekend penalties the employee would
have received, the employee shall be paid the
average of such payments made each week
over the four weeks prior to taking the leave;
or
(b) At the rate of wage shown in Clause 18.—
Wages of this award for his/her class of work
and in addition be paid a loading of 17.5 percent of that wage for two-thirds of any leave
due in each year and for the remaining onethird of the leave due in each year, be paid
according to paragraph (a) of this subclause,
whichever is greater.
(c) Provided that employees to whom subclause
(5) of this clause applies may be paid a loading of 17.5 percent for five-sevenths of any
leave due in each year in lieu of the two-thirds
of any leave due in each year.
(d) Provided further that the 17.5 percent loading
prescribed by this subclause shall not apply
to proportionate annual leave on termination.
2. Clause 27.—Call Allowance: Delete this clause and insert the following in lieu thereof—
(1) An employee who is required to be present at the
workplace for any period to be available for call shall
be—
(a) deemed to be on call; and
(b) paid an on call allowance at the rate of $5.45
for each hour spent on call.
(2) Time spent on call shall not be regarded as ordinary
hours or as time worked for any purpose whatsoever.
(3) Payment of the on call allowance referred to in
subclause (1) shall be payment for work undertaken
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(4)

(5)
(6)
(7)

(8)
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by the employee during any continuous period of
on call unless the work is in excess of either—
(a) one hour; or
(b) two call outs.
For the purpose of subclause (3) time spent by an
employee in attending to residents or securing the
premises of the employer shall be regarded as a call
out.
An employee shall not be required to undertake any
other duty of employment whilst on call.
Subject to subclause (3) an employee called out to
work shall be paid at overtime rates for the period of
the call out with a minimum payment of 30 minutes.
An on call period shall not exceed 12 hours unless
the premises at which the employee is required to
remain is the employee’s principal place of residence,
in which case the employee may be on call for up to
14 hours.
An employee shall not be entitled to the on call allowance prescribed by this clause for any hour in
respect of which she or he is entitled to payment for
ordinary hours or overtime.

BUILDING MATERIALS MANUFACTURE (CSR
LIMITED-WELSHPOOL WORKS) AWARD 1982.
No. A 10 of 1982.
2001 WAIRC 03494
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CSR LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO.
APPLICATION 668 OF 2000
CITATION NO. 2001 WAIRC 03494
____________________________________________________________________________
Result
Award varied
____________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the Applicant and
Mr W. Wild on behalf of the Respondent, and by consent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Building Materials Manufacture (CSR
Limited—Welshpool Works) Award, 1982 be varied in
accordance with the following Schedule and such variation shall have effect on and from 10 August 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

Schedule.
1. Clause 7.—Overtime: Delete subclause (9) from this
clause and insert the following in lieu thereof—
(9) Meal Money—
Where an employee has to work before the usual
starting time or after the usual ceasing time for one
and one-half hours or more, in either case, he/she
shall be paid $6.68 for a meal. Any employee required to work a further four hours’ overtime shall
be paid a further $6.68.
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If an employee pursuant to notice has provided a
meal or meals and is not required to work overtime,
he/she shall be paid $6.68 for each meal provided.
2. Clause 9.—Wages: Delete this clause and insert the following in lieu thereof—
9.—WAGES
(a) Employees (Total wage per Week)
Wage Group
Total
1
501.80
2
492.80
3
483.90
4
479.20
5
472.60
6
470.00
7
463.20
8
459.30
(b) Provided that an employee qualified Senior
Hand Gyprock or Warehouse appointed as
Shift Boss shall be paid an all purpose allowance of $102.48 per week.
(c) Provided further that a Shift Boss may appoint
on a day to day basis and subject to work requirements, a Deputy Shift Boss who shall be
paid a flat allowance of $6.21 per shift.
(2) For the purposes of subclause (1) of this clause, each
group shall be comprised of the following classifications—
Wage Bradford
Gyprock Factory
Group Insulation
Factory
1
Senior Line Operator
Senior Hand,
Warehouse; or Senior
Hand, Gyprock
2
Senior Hand
(Cornice Plant)
3
Pot Operator
Plaster Mill Operator
4
Forming Area
Operator
5
Shift Tester
Relief Pot Operator
(controls input materials)
Senior Conveyor
Attendant
6
Cornice Plant
Operator Joint
Cements/Special
Plaster Mixer
7
Forklift Driver Grader
(Forklift Duties)
Unloader and Grader
(Testing Duties)
8
Conveyor Attendant
Product Handler
Product Handler
Process Worker
Process Worker
Bagger
(3) Junior Employees—
Junior employees shall be paid the prescribed percentage of the adult wage per week for the class of
work on which they are engaged.
%
Under 18 years of age
80
18 years of age and over
100
(4) Casual Employment—
A casual employee is one engaged and paid as such.
A casual employee for working ordinary time shall
be paid per hour 1/38th of the weekly rate prescribed
by this award for the work performed, plus 20 per
cent.
(5) First Aid Allowance—
An employee qualified to act as a first aid attendant
and appointed to act as a first aid attendant in association with other work under this award shall be
paid an allowance of $12.21 per week.
(1)
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(6) Extra Rates—
(a) Employees who are required to clean the forming
machine drain and pit shall be paid a flat allowance
of $3.00 for each day when this work needs to be
performed.
(b) In addition to the rates set out in subclauses (1) and
(2) of this clause any Products Handler who is appointed a leading hand shall receive a weekly
allowance as follows—
not more than 10 employees
$23.06
more than 10 employees
$34.45
(7) The rates of pay in this award include arbitrated
safety net adjustments available since December
1993, under the Arbitrated Safety Net Adjustment
Principle.
These arbitrated safety net adjustments may be offset against any equivalent amount in the rate of pay
received by employees since 1 November 1991 above
the rate prescribed in the Award, except where such
absorption is contrary to the terms of an industrial
agreement.
Increases in rates of pay otherwise made under the
State Wage Case Principles, excepting those resulting from enterprise agreements, are not to be used
to offset arbitrated safety net adjustments.
(8) Deleted
(9) Deleted
3. Clause 16.—General Conditions: Delete subclause (1)
paragraph (g) of this clause and insert the following in lieu
thereof—
(g) An employee who is required to launder his work
clothing in accordance with this clause shall be paid
an allowance of $3.25 per week.

WUNDOWIE FOUNDRY AWARD 1986.
No. A 8 of 1986.
2001 WAIRC 03580
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
WUNDOWIE FOUNDRY PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 20 AUGUST 2001
FILE NO.
APPLICATION 1321 OF 1999
CITATION NO. 2001 WAIRC 03580
____________________________________________________________________________

Result

Award varied

____________________________________________________________________________

Order.
HAVING heard the matter ex parte and by consent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the Wundowie Foundry Award 1986 be varied
in accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 17 August 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert
the following in lieu—
1. Title
2. Arrangement
3. Scope
4. Term
5. Definitions
6. Contract of Service
7. Higher Duties
8. Under-rate Employees
9. Apprentices
10. Hours of Duty
11. Overtime
12. Shift Work
13. Special Rates and Provisions
14. Time and Wages Record
15. Annual Leave
16. Public Holidays
17. Sick Leave
18. Long Service Leave
19. Shop Stewards
20. Notice Boards
21. Right of Entry
22. Deleted
23. Wages
24. Deleted
25. Additional Payments
26. Payment of Wages
27. Board of Reference
28. Maternity Leave
29. Training
30. Dispute and Grievance Settlement Procedure
Appendix—Resolution of Disputes Requirements
Appendix One—Memorandum of Understanding
Appendix Two—New Classification Structure and
Definitions
Schedule A—Named Parties to the Award
Schedule B—Deleted
Appendix—S.49B—Inspection Of Records Requirements
2. Clause 2A.—State Wage Principles—June 1991: Delete
this clause.
3. Clause 13.—Special Rates and Provisions—
A. Delete subclause (1) of this clause and insert in lieu
the following—
(1) Patternmakers shall be paid a weekly tool allowance of $2.14 and apprentice
patternmakers in the third, fourth and fifth
year, $1.17. Provided that this allowance shall
not be paid when an employee is absent on
annual leave, sick leave or long service leave.
B. Delete subclause (3) of this clause and insert in lieu
the following—
(3) In addition to subclauses (1), (2), (4) and (5)
an allowance of 23 cents for each hour worked
shall be paid to employees to compensate for
the disabilities associated with the industry.
C. Delete subclause (4) of this clause and insert in lieu
the following—
(4) Hot Work: An employee shall be paid an allowance of 33 cents per hour when he/she
works in the shade in any place where the temperature is raised by artificial means to
between 46.2 and 54.4 degrees celsius.
4. Clause 23.—Wages—
A. Delete subclause (1) of this clause and insert in lieu
the following—
(1) (a) An employee other than an apprentice shall
be paid the rate per week assigned to his/
her class of work.
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(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
included in, and form part of, the ordinary weekly wage prescribed in this
clause.
(c) An employer shall provide for the use
of tradespersons or apprentices all necessary power tools, special purpose
tools and precision measuring instruments.
(d) A tradesperson or apprentice shall replace or pay for any tools supplied by
his/her employer if lost through his/her
negligence.
(e) Any employee in receipt of a tool allowance in accordance with this clause
shall maintain an adequate tool kit located at the place of work to enable
work to be carried out safely and efficiently. Such tool kit shall, at all times,
contain the tools agreed by the Company and the union as the minimum
for the respective occupation.

Classifi- Group Base Supple- Arbitrated Total
cation
Rate mentary
Safety Rate
Payment
Net
Adjustments
$
$
$
$
C9
B 380.10 58.00
90.00 528.10
C10
D 365.20 52.00
90.00 507.20
C11
E 345.70 39.80
88.00 473.50
C12
H 327.20 36.60
88.00 451.80
C13
L 311.70 30.30
88.00 430.00
C14
N 291.60 33.80
88.00 413.40

(b) The rates of pay in this award include arbitrated safety net adjustments available
since December 1993, under the Arbitrated
Safety Net Adjustment Principle.
These Arbitrated Safety Net Adjustments
may be offset against any equivalent
amount in the rate of pay received by employees since 1 November 1991 above the
rate prescribed in the Award, except where
such absorption is contrary to the terms of
an industrial agreement.
Increases in rates of pay otherwise made
under the State Wage Case Principles, excepting those resulting from enterprise
agreements, are not to be used to offset Arbitrated Safety Net Adjustments.
(c) Any tradesman moulder employed in a
foundry where no other jobbing moulder
is employed shall be paid at the rate prescribed for leading hands in charge of not
less than three and not more than ten other
employees.
B. Delete subclause (2) of this clause and insert in lieu
the following—
(2) Leading Hand Allowances—
An employee placed in charge of three or more
other employees, or otherwise classified by
the employer as a leading hand, shall be paid
the additional margin set out hereunder—
$
(a) If placed in charge of not less
than three and not more than
ten other employees
18.00
(b) If placed in charge of more
than ten and not more than
twenty other employees
27.60
(c) If placed in charge of more
than twenty other employees 35.70
C. Delete subclause (3) of this clause and insert in lieu
the following—
(3) Tool Allowance—
(a) Where the employer does not provide
a tradesperson or an apprentice with
the tools ordinarily required by that
tradesperson or apprentice in the performance of his/her work as a
tradesperson or as an apprentice the
employer shall pay a tool allowance
of—
(i) $10.00 per week to such
tradesperson, or
(ii) In the case of an apprentice a
percentage of $10.00 being the
percentage which appears
against his/her year of apprenticeship in subclause (4) of this
clause, for the purpose of such
tradesperson or apprentice supplying and maintaining tools
ordinarily required in the performance of his/her work as a
tradesperson or apprentice.
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5. Clause 24.—Supplementary Payments: Delete this clause
and insert in lieu the following new title—
24.—DELETED
6. Clause 25.—Additional Payments: Delete paragraph (a)
of subclause (1) of this clause and insert in lieu the following—
(1) (a) In addition to the rates payable under the provisions of Clause 23.—Wages of this award, an
employee, other than an apprentice, employed in
the classifications listed shall be paid the additional payment prescribed—
Classification
Group
Additional
Payments
Weekly
$
C9
B
C
5.70
B
14.70
A
23.50
C10
D
C
5.50
B
14.00
A
22.40
C11
E
C
5.10
B
12.90
A
20.70
C12
H
C
4.80
B
12.30
A
19.60
C13
L
C
4.60
B
11.60
A
18.50
C14
N
A
4.30
7. Appendix 2.—New Classification Structure and Definitions: Delete this Appendix and insert in lieu the following—
Wage
Group
C5
C6
C7

C8

C9

Classification Title
Advanced Engineering
Tradesperson—Level II
Advanced Engineering
Tradesperson—Level I
Engineering Tradesperson
Special Class
Engineering/Production
Employee—Level VIII
Engineering Tradesperson
Level III
Engineering/Production
Employee—Level VII
Engineering Tradesperson
Level II
Engineering/Production
Employee—Level VI

Minimum Training
Requirement
Advanced Certificate
or Formal Equivalent
2nd Year of Advanced
Certificate
Post Trade Certificate
or Formal Equivalent

Completion of 66% of
qualification for C 7

Completion of 33% of
qualification for C 7
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C11
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C13
C14
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Classification Title
Engineering Tradesperson
Level I
Engineering/Production
Employee—Level V
Engineering/Production
Employee Level IV
Engineering/Production
Employee Level III
Engineering/Production
Employee Level II
Engineering/Production
Employee Level I

Minimum Training
Requirement
Trade Certificate or
Engineering/
Production
Certificate III
Engineering/
Production
Certificate II
Engineering/
Production
Certificate I
In-house Training
Up to 38 hours
induction training

The relativities prescribed in this Appendix for classifications C14-C7 apply to the base rate and supplementary
payments only and are established by Minimum Rates Adjustment. The total rate per week for each classification
includes Safety Net Adjustments available since December
1993, under the Arbitrated Safety net Adjustment Principle.
Group C14
(Relativity to C10—78%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL I
Definition—
An employee who has had no experience or training in
the processes of engineered products.
An employee at this level performs simple tasks and is
responsible for his/her own safe work practices and quality
of work, is subject to close supervision and works individually or as a team.
Standard Training Requirement—
Up to 38 hours of enterprise induction training.
Assessment—
Employer.
Group C13
(Relativity to C10—82%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL II
Definition—
An employee who has completed basic in house training
in the preparation and handling of materials or the operation of simple machinery.
An employee at this level can demonstrate safe working
practices and repeated simple tasks, work subject to routine supervision either individually or as a team, exercising
discretion within the level of training.
Standard Training Requirement—
Up to 152 hours of enterprise training.
Assessment—
Employer.
Group C12
(Relativity to C10—87.40%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
III
Definition—
An employee who has completed an applicable Production/Engineering Certificate I so as to enable that
employee to perform work within the scope of training.
An employee at this level shall demonstrate competency
beyond Level II and to the level of training.
STANDARD PRODUCTION/ENGINEERING CERTIFICATE I—
* In house induction and awareness
* Four (4) National Broadbase Modules
* Four (4) elected modules
Assessment—
Employer/Independent.
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Evaluation—
Employer shall evaluate the applicability of modules acquired.
Group C11
(Relativity to C10—92.40%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
IV
Definition—
An employee who has completed an applicable Production/Engineering Certificate II so as to enable that
employee to perform work within the scope of training.
An employee at this level shall demonstrate competency
beyond Level III and to the level of training.
STANDARD PRODUCTION/ENGINEERING CERTIFICATE II—
* In house induction and awareness
* Seven (7) National Broadbase Modules
* Nine (9) elected modules
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of modules acquired.
Group C10
(Relativity to C10—100%)
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL V
Definition—
An employee who has completed an applicable Production/Engineering Certificate III so as to enable that
employee to perform work within the scope of training.
An employee at this level shall demonstrate competency
beyond Level IV and to the level of training.
STANDARD PRODUCTION/ENGINEERING CERTIFICATE III—
* In house induction and awareness
* Seven (7) National Broadbase Modules
* Seventeen (17) elected modules
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of modules acquired.
ENGINEERING TRADES PERSON—LEVEL I
Definition—
An employee who has completed a Trade Certificate and
is able to demonstrate the skills required to produce a
finished product given the plan, materials and equipment.
STANDARD TRADE CERTIFICATE LEVEL I—
* In house induction and awareness
* Seven (7) Broadbase Modules
* Seventeen (17) specific skill modules
Assessment—
Employer/Independent.
Group C 9
(Relativity to C10—105%)
ENGINEERING TRADESPERSON—LEVEL II
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
VI
Definition—
An employee who, in addition to meeting the C10 Group
requirements has completed 1/3 of an applicable Post
Trade Certificate Course.
An employee at this level shall demonstrate competency
beyond that of an Engineering Tradesperson Level I or
an Engineering/Production Employee Level V and to the
level of training.
Standards—
* In house induction and awareness
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* Seven (7) Broadbase Modules
* Trade Certificate Level II —Seventeen (17) specific
skill modules plus three (3) elected modules.
* Engineering/Production Employee Level VI—
Twenty (20) elected modules.
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of the elected
modules acquired.
Group C 8
(Relativity to C10—110%)
ENGINEERING TRADESPERSON—LEVEL III
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
VII
Definition—
An employee who, in addition to meeting the C10 Group
requirements has completed 2/3 of an applicable Post
Trade Certificate Course.
An employee at this level shall demonstrate competency
beyond that of an Engineering Tradesperson Level II or
an Engineering/Production Employee Level VI and to the
level of training.
Standards—
* In house induction and awareness
* Seven (7) Broadbase Modules
* Trade Certificate Level III —Seventeen (17) specific
skill modules plus six (6) elected modules.
* Engineering/Production Technician Level VII—
Twenty three (23) elected modules.
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of the elected
modules acquired.
Group C 7
(Relativity to C10—115%)
ENGINEERING TRADESPERSON—SPECIAL CLASS
ENGINEERING/PRODUCTION EMPLOYEE—LEVEL
VIII
Definition—
An employee who, in addition to meeting the C10 Group
requirements has successfully completed an applicable
Post Trade Certificate Course.
An employee at this level shall demonstrate competency
beyond that of an Engineering Tradesperson Level III or
an Engineering/Production Employee Level VII and to
the level of training.
Standards—
* In house induction and awareness
* Seven (7) Broadbase Modules
* Trade Certificate—Special Class—Seventeen (17)
specific skill modules plus nine (9) elected modules.
* Engineering/Production Employee Level VIII—
Twenty six (26) elected modules.
Assessment—
Employer/Independent.
Evaluation—
Employer shall evaluate the applicability of the elected
modules acquired.
8. Schedule A—Applicant: Delete this Schedule and insert
in lieu the following—
SCHEDULE A—NAMED PARTIES TO THE AWARD
Union Party
The Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA
Branch, 401-4-3 Oxford Street, MT HAWTHORN WA
6016
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Employer Party
Wundowie Foundry Pty Ltd, Hawke Avenue,
WUNDOWIE WA 6560
9. Schedule B—Respondent: Delete this Schedule.

AWARDS/AGREEMENTS—
Application for variation of—
No variation resulting—
BUILDING TRADES (CONSTRUCTION)
AWARD 1987.
No. R 14 of 1978.
2001 WAIRC 03728
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS,
CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN
BRANCH,
APPLICANTS
v.
ADSIGNS PTY LTD, APOLLO
CONSTRUCTION, ASSOCIATED
SHOPFITTERS
PTY
LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
MONDAY, 10 SEPTEMBER 2001
FILE NO.
APPLA 1453 OF 2000
CITATION NO. 2001 WAIRC 03728
____________________________________________________________________________

Result

Discontinued

____________________________________________________________________________

Order.
WHEREAS on 13 November 2000 the Western Australian
Builders’ Labourers, Painters & Plasterers Union of Workers
and the Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western Australian
Branch applied to the Commission for an order pursuant to
the Industrial Relations Act, 1979; and
WHEREAS on 13 November 2001 the Commission issued
an order dividing Application 1453 of 2000 into Application
1453A of 2000 for the purpose of varying the award in relation to Appendix D Northwest Shelf Project; and
WHEREAS on 5 September 2001 the Commission ex parte
decided to discontinue the proceedings.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
THAT the application be, and is hereby, discontinued.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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AWARDS/AGREEMENTS—
Interpretation of—
ANIMAL WELFARE INDUSTRY AWARD.
No. 8 of 1968.
2001 WAIRC 03570
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION,
MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
COHUNA
KOALA
PARK,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
APPLICATION 178 OF 1999
CITATION NO. 2001 WAIRC 03570
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application pursuant to s.46 discontinued
Mr J. Rosales-Castaneda
Mr M. Borlase (as agent)

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 46 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the Commission issued Reasons for Decision in relation to a preliminary issue between the parties on
25 November 1999;
AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;
AND HAVING HEARD Mr J. Rosales-Casteneda on behalf of the applicant and Mr M. Borlase (as agent) on behalf
of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd) A.R. BEECH,
[L.S.]
Commissioner.

AGREEMENTS—
Industrial—Retirements from—
IN THE WESTERN AUSTRALIANINDUSTRIAL
RELATIONS COMMISSION
No. 1468 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in
accordance with section 41(7) of the said Act
Amec Services Pty Ltd will cease to be a party to the Amec
Services Pty Ltd Alcoa Projects Enterprise Bargaining Agreement 2000 No AG 18 of 2001 on and from the 9th day of
September 2001.
Dated at Perth this 9th day of August 2001.
J. A. SPURLING,
Registrar.
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IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Nos 1480, 1481, 1482 and 1483 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the Registrar
of Notices of Retirement from Industrial Agreements in
accordance with section 41(7) of the said Act
BHP Iron Ore Pty Ltd will retire from and cease to be a party
to the—
• BHP Iron Ore Pty Ltd Driver Only Operation Agreement 1999 No AG 67 of 1999
• BHP Iron Ore Enterprise Bargaining Agreement
1997 No AG 333 of 1997
• BHP Iron Ore Enterprise Bargaining Agreement No
C 314 of 1993
• BHP Iron Ore (Goldsworthy) Pty Ltd Enterprise
Bargaining Agreement No C 228 of 1994
• BHP Iron Ore Pty Ltd, BHP Iron Ore (Goldsworthy)
Pty Ltd, Enterprise Bargaining Agreement II No C
339 of 1995
at the expiration of 30 days from the date of the notices, or on
the date on which an award comes into effect pursuant to the
decision of the Commission in Court Session in Application
No A2 of 2001, whichever is the later.
Dated at Perth this 14th day of August 2001.
J. A. SPURLING,
Registrar.

BUNNINGS FOREST PRODUCTS PTY LTD
(ENTERPRISE BARGAINING) AGREEMENT 1996.
No. 311 of 1996.
IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
No. 1094 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from Industrial
Agreement in accordance with section 41(7) of
the said Act
SOTICO Pty Ltd (formerly Bunnings Forest Products Pty Ltd),
100 Pilbara Street, Welshpool WA 6106 will cease to be a
party to the Bunnings Forest Products Pty Ltd (Enterprise
Bargaining) Agreement 1996 No 311 of 1996.
(Sgd.) J.A. SPURLING,
Registrar.

WESFARMERS COAL LIMITED (COLLIERIES
STAFF ASSOCIATION) AGREEMENT 1999-2001.
No. 6 of 1999.
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
No. 1593 of 2001
IN THE MATTER of the Industrial Relations Act 1979
and
IN THE MATTER of the filing in the Office of the
Registrar of a Notice of Retirement from
Industrial Agreement in accordance with
section 41(7) of the said Act
Wesfarmers Premier Coal Limited, Premier Road, Collie WA
6225 will cease to be a party to the Wesfarmers Coal Limited
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(Collieries Staff Association) Agreement 1999-2001 No. 6 of
1999, on and from the 4th day of October 2001.
DATED at Perth this 26th day of September 2001.
(Sgd.) J.A. SPURLING,
Registrar.

CORAM
DELIVERED
FILE NO/S
CITATION NO.

2563

COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
TUESDAY, 14 AUGUST 2001
P 6 OF 2001
2001 WAIRC 03521

_______________________________________________________________________________

Result

Jurisdiction found and application for
interim orders dismissed

_______________________________________________________________________________

NOTICES—
Award/Agreement matters—
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
Application No. 1568 of 2001
APPLICATION FOR VARIATION OF AWARD
ENTITLED “DAMPIER SALT AWARD 1990”
NOTICE is given that an application has been made to the
Commission by Dampier Salt Ltd under the Industrial
Relations Act 1979 for a variation of the above Award.
The purpose of the application is stated to be—
1. To vary the area and scope of the award to extend
coverage to those employees working at the Dampier
Salt, Port Hedland Operation whom fall into the classifications outlined in Clause 33 of the award.
2. To vary the following clauses/schedules of the
award—
(i) Clause 20—Union Training,
(ii) Clause 26—Public Holidays,
(iii) Clause 28—Annual Leave Travel Assistance,
(iv) Schedule II—Long Service Leave.
As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder—
4.—AREA AND SCOPE
(1) This Award shall apply to employees employed in
or in connection with the production (by solar process) brine handling, harvesting, processing, hauling
and shipping (including work carried out on the employer owned wharf facilities) of salt and incidental
work thereto, and in any classification mentioned in
this Award in the area occupied and operated upon
by Dampier Salt Limited, and;
A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.
(Sgd.) J.A. SPURLING,
Registrar.

Declaration and Order.
HAVING heard the applicant and the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby—
DECLARES—
THAT the Public Service Arbitrator has jurisdiction
to deal with application.
ORDERS—
THAT the applicant’s application for interim orders
be and is here by dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 03685
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT
OF
JUSTICE,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
THURSDAY, 6 SEPTEMBER 2001
FILE NO
P 2 OF 2001
CITATION NO. 2001 WAIRC 03685
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Discovery granted in part.
Ms M. in de Braekt & Mr G. Wauhop
Ms J. Sheridan

_______________________________________________________________________________

1

PUBLIC SERVICE
ARBITRATOR—
Matters Dealt With—
Editor’s Note: Reasons for Decision published in Vol. 81,
Part 2, sub-part 4 at page 2439
2001 WAIRC 03521
FAIRNESS AND EQUITY OF TREATMENT OF MR
STEVE BROWN
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
COMMISSIONER OF POLICE,
RESPONDENT

2

Reasons for Decision.
The applicant has asked for an Order for Discovery in
this matter. The respondent has agreed to provide some
documents but not others. The Commission has required
the parties to narrow the issues such that by the time this
matter was heard in Chambers by the Commission the
respondent had already provided to the applicant copies
of many of the documents which would otherwise have
been discovered. The remaining matters which fall for
decision were set out in the letter from the Commission
to the parties of 19 July 2001.
In relation to the applicant’s request for an Order to issue
regarding the provision of documents “relating to the
appointment of Ms Bowles including but not limited to
the selection report” the Commission believes that such
an Order should be made as it relates to the criteria for
the position. The Commission understands that the ground
set out in Schedule A to the substantive application refers
to Ms Bowles’ knowledge of and cultural links to the
local aboriginal community in Broome as a central
requirement in her recruitment and that her recruitment
was specifically local in nature given her ties to the region,
as being an issue likely to be necessary for fairly disposing
of this case.
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The applicant sought an Order for the provision of
information “on precisely how many forced transfers of
public servants had occurred within the Ministry within
the last 3 years, a very brief description of the reasons for
each forced transfer, details of the relevant work locations
and position titled of officers concerned”. The
Commission decided that it would not make an Order as
requested. The Commission considers the information
sought to be too broad and not necessary for fairly
disposing of the case. The Commission also notes that in
part the request is as much for particulars as it is for the
discovery of documents. The applicant subsequently
amended that claim, however, I do not consider the
amendment to make the Order sought necessary for fairly
disposing of the case. In this regard, the Commission has
taken the opportunity to re-examine the grounds and
particulars in support of the substantive Notice of
Application in the Commission. While I appreciate that
the applicant maintains as a ground in support of the
substantive application that it regards the respondent’s
decision to transfer Ms Bowles as arbitrary, I do not see
that as being a central part of the assessment by the
Commission which will be necessary in order to fairly
dispose of the case.
The applicant seeks an Order for the provision of “any
documents containing details about the creation, filling
or role in general of prison support officers in the WA
prison system”. The breadth of the request is apparent
from the subsequent correspondence from the applicant
which states that the Order sought would include
documents prepared by the Ministry in relation/response
to queries investigations and or reports of the
Ombudsman, Public Sector Standards Commissioner,
United Nations’ Committees, Coronial Inquests
(submissions to and findings of), Report of the Royal
Commission into Aboriginal Deaths in Custody and
Parliamentary questions which mention the role,
responsibilities, creation and/or implementation of prison
support officers in the WA prison system. The
Commission refuses to make an Order of that breadth for
the reason that it is not considered necessary for fairly
disposing of the case before it. While there may be a case
able to be made for the provision of such documents as
relate particularly to the position of prison support officer
at Broome and Hakea only, an Order of that breadth does
not appear to be warranted.
Finally, the applicant presses for an Order for the provision
of “any reports, notes and any other documentation
produced or considered in relation to Ms Bowles’
transfer”. I appreciate the preparedness of the respondent
to provide these documents and that most, if not all, have
now been copied and produced to the applicant, with a
copy to the Commission. In my view all that remains is
for the Commission to require the respondent to verify
by affidavit that all of the reports, notes and any other
documentation produced or considered in relation to Ms
Bowles’ transfer have now been provided.
The matter is determined accordingly and a Minute of
Proposed Order now issues.

2001 WAIRC 03711
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
CIVIL SERVICE ASSOCIATION OF
WESTERN
AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR
GENERAL,
DEPARTMENT
OF
JUSTICE,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
P 2 OF 2001
CITATION NO. 2001 WAIRC 03711
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_______________________________________________________________________________

Result
Application for Discovery granted in part.
Representation
Applicant
Ms M. in de Braekt & Mr G. Wauhop
Respondent
Ms J. Sheridan
_______________________________________________________________________________
Order.
WHEREAS an application was lodged in the Commission
pursuant to s.27(1)(o) of the Industrial Relations Act, 1979;
AND WHEREAS the parties were heard in chambers on 4
September 2001;
AND HAVING HEARD Ms M. in de Braekt on behalf of
the applicant and Ms J. Sheridan on behalf of the respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT within seven (7) days the respondent provide to
the applicant—
(1) copies of any documents in its possession, custody or power c oncerning the appointment of
Ms Bowles including those parts of the selection
report which address the criteria of the position.
(2) Copies of any reports, notes and any other documentation produced or considered in relation to
the transfer of Ms Bowles and confirm by affidavit that all such documents have been provided.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03510
DISPUTE RE: GROUPWORKERS’ COMMUTED SHIFT
ALLOWANCE
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
MONDAY, 13 AUGUST 2001
FILE NO/S
P 9 OF 2001
CITATION NO. 2001 WAIRC 03510
_______________________________________________________________________________

Result

Recommendation issued

_______________________________________________________________________________

Recommendation.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and
WHEREAS on the 10th day of August 2001 the Commission convened a conference in relation to the matter; and
WHEREAS at the conclusion of the conference the
Commission issued a recommendation;
NOW THEREFORE, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
1. THAT subject to Recommendations 2, 3 and 4 the
meeting of the Applicant’s members employed at
Banksia Hill and Rangeview on the 15th day of
August 2001 take place off site at Hakea Prison Staff
Club between 1.30pm and 2.30pm.
2. THAT the meeting at Hakea Prison Staff Club take
place on the basis that future paid meetings of the
Applicant’s members are held at the work place and
not off site.
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3. THAT the Applicant’s members whose normal place
of work is Banksia Hill are required to return to the
work place by no later than 2.45pm on the 15th day
of August 2001 and that those members whose normal place of work is Rangeview are required to return
to the work place by no later than 3.00pm on the
15th day of August 2001.
4. THAT the Applicant provide to the Respondent’s
superintendents the telephone numbers of contact
persons who will be in attendance at the meeting.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner,
Public Service Arbitrator.

2001 WAIRC 03710
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE CIVIL SERVICE ASSOCIATION
OF
WESTERN
AUSTRALIA
(INCORPORATED), APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE, RESPONDENT
CORAM
COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
P 9 OF 2001
CITATION NO. 2001 WAIRC 03710
__________________________________________________________________________

Result

Recommendation issued

__________________________________________________________________________

Recommendation.
WHEREAS this is an application pursuant to Section 80 E of
the Industrial Relations Act 1979; and
WHEREAS on the 7th day of September 2001 the Commission convened a conference for the purpose of the parties
reporting back on the matter; and
WHEREAS at the conclusion of that conference the Commission issued a recommendation;
NOW THEREFORE, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979,
hereby recommends—
1. THAT the parties’ representatives, who have the
knowledge and ability to examine the calculations
of the commuted shift allowance, meet with a view
to exploring and resolving the differences between
the parties regarding the calculation by no later than
5.00 pm on the 12th day of September 2001.
2. That a report back conference be convened on the
13th day of September 2001 at 4.15 pm.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner/
Public Service Arbitrator.

2001 WAIRC 03576
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WESTERN AUSTRALIAN POLICE
UNION OF WORKERS, APPLICANT
v.
COMMISSIONER OF POLICE,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 20 AUGUST 2001
FILE NO
PSAC 13 OF 2001
CITATION NO. 2001 WAIRC 03576

Result
Representation
Applicant
Respondent

Recommendation Issued
Mr P. Kelly, Mr M. Dean
Mr D. Eacott, Commander G. Power, Ms
C. Allman, Ms C. Brown

_______________________________________________________________________________

Recommendation.
A conference was held urgently before Commissioner
A.R. Beech in Perth today at the request of the W.A. Police
Union. At the conclusion of the conference Commissioner
Beech issued the following Recommendation—
The Commission recognizes that there is a strength
of feeling amongst members of the Union at the
Kalgoorlie/Boulder Police Station regarding staffing levels. The Commission also recognizes that the
Commissioner of Police believes that the issue has
been or will be addressed.
Having heard both the Union and the representatives of the Commissioner of Police this morning,
the Commission recommends that there be a meeting in Kalgoorlie between the Union and the
Commissioner of Police (represented at Commander
level) to provide a framework for the Union and its
members to put the issues of concern to the Commissioner of Police. It will also provide a framework
for the Commissioner of Police to respond to those
issues either at the meeting or at any further meeting
to be arranged between them after consideration of
the issues raised.
2 Both the Union and the representatives of the
Commissioner of Police advised Commissioner Beech
that they accepted his Recommendation. Commissioner
Beech adjourned the Union’s application for 14 days on
the understanding that the parties will arrange to meet in
Kalgoorlie within that time on a date to be arranged
between them.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
1

INDUSTRIAL MAGISTRATE—
Complaints before—
IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint Nos 12, 15-17 of 2001
Date Heard: 11 & 12 July 2001
Delivered: 25 July 2001
BEFORE: WG. Tarr I.M.
Between—
Nina Mary Stokoe
and
Frank Elwyn Hughes
Complainants
and
Donald Maxwell Wimbridge
and
Mandurah Taxis Pty Ltd
Defendants
Appearances—
Mr S Bibby appeared as agent for the Complainants.
Mr E Rea appeared as agent for the Defendants.
Reasons for Decision.
The complainants in these proceedings each brought an action by way of complaint against Max Wimbridge alleging
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that he had committed offences contrary to sections 68(1) and
(2) and 70(1)(d) of the Workplace Agreements Act 1993.
The complaints were amended late in the proceedings to
reflect the identity of the correct defendants. In relation to the
two complaints under section 68 the name of the defendant
was changed to Donald Maxwell Wimbridge and the defendant in relation to the charges pursuant to section 70 was
changed to Mandurah Taxis Pty Ltd.
It was agreed at the outset of the hearing that all four complaints should be heard together. There was no dispute that
Mandurah Taxis Pty Ltd was a company operating a taxi business in Mandurah and that Donald Maxwell Wimbridge was
the proprietor of that company and managed the taxi business. Both complainants were employed by the company as
base radio operators.
The complainant Frank Elwyn Hughes’ complaint against
Mandurah Taxis Pty Ltd reads as follows:—
“The defendant has committed an offence contrary to section 70(1)(d) of the Workplace Agreements Act 1993 in
that the complainant suffered injury in his employment
due to the complainant’s refusal to enter into an agreement under the Workplace Agreements Act 1993. The
complainant requests payment of penalty and costs.”
Nina Mary Stokoe’s complaint under section 70 reads:—
“Mandurah Taxis Pty Ltd has committed an offence contrary to section 70(1)(d) & (e) of the Workplace
Agreements Act 1993 in that the employer has injured
the complainant in her employment and the reason for so
doing is that the complainant refused to enter into an
agreement under the Workplace Agreements Act 1993.
The claimant requests payment of a penalty and costs
and reinstatement.”
The claim for reinstatement was abandoned during the proceedings.
Section 70 of the Workplace Agreements Act 1993 (the Act)
provides as follows—
70. Dismissal etc. because of refusal to enter into agreement
(1) An employer must not —
(a) dismiss an employee from his or her employment; or
(b) alter the employee’s position in his or her
employment to his or her disadvantage; or
(c) refuse to promote the employee in his or her
employment; or
(d) otherwise injure the employee in his or her
employment,
when the reason for doing so is that the employee refused to enter into —
(e) an agreement under this Act; or
(f) an agreement under this Act that contains or
does not contain particular provisions.
Mr Hughes’ complaint against the defendant Donald
Maxwell Wimbridge reads—
“The defendant has committed an offence contrary to section 68(1) & (2) of the Workplace Agreements Act 1993
in that by threats or intimidation attempted to persuade
the complainant to enter into a workplace agreement and
threatened injury or harm to the complainant because the
complainant is not party to an agreement under the
Workplace Agreements Act 1993. The complainant requests payment of penalty and costs.”
Mrs Stokoe’s complaint reads—
“The defendant has committed an offence contrary to section 68(1) of the Workplace Agreements Act 1993 in that
by threats or intimidation attempted to persuade the complainant to enter into a workplace agreement. The
complainant requests payment of penalty and costs.”
Section 68 of the Act provides as follows—
68. Threats and intimidation
(1) A person must not by threats or intimidation persuade or attempt to persuade another person to enter
into, or not enter into—
(a) an agreement under this Act; or
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(b) an agreement under this Act that contains or
does not contain particular provisions.
(2) A person must not intimidate an employee of an employer, or threaten injury or harm to the person or
property of an employee of an employer, because
the employee is or is not a party to—
(a) an agreement under this Act with his or her
employer; or
(b) an agreement under this Act with his or her
employer that contains or does not contain
particular provisions.
(3) A person must not by threats or intimidation persuade or attempt to persuade an employer to apply
to any employee of the employer any provision of a
workplace agreement that is not binding on the employer.
Mr Hughes gave evidence that he was employed as a base
radio operator with Mandurah Taxis Pty Ltd having commenced on about 1 October 1999. For the next 13 months (59
weeks) he worked an average of 14.8 hours per week based
on the History of Hours (Exhibit D). His evidence is that the
agreement when he commenced employment was that he
would work 14.5 hours per week and he claims he told Mr
Wimbridge of a back condition which restricted the duration
of any one shift as he could not work an 8 hour shift without
a break. Mr Hughes claims that on 16 November 2000, Mr
Wimbridge gave him a copy of a workplace agreement (WPA),
which he was asked to take home and read and return it the
next day when he was asked to sign the WPA. It was Mr
Hughes assessment that he would be worse off under the WPA
compared to the award. He had discussions with a union representative and his colleagues. While still on two weeks leave
he telephoned Mr Wimbridge to arrange a meeting with all on
6 December 2000. The phone call deteriorated and he claims
Mr Wimbridge was shouting at him. Mr Hughes eventually
hung up. From then on, it would seem from the evidence that
there was a breakdown in the relationship between them both
and as Mr Beedham, the workplace relations consultant employed by Mr Wimbridge said when he gave evidence, that
the relationship between Mr Wimbridge and both the complainants had broken down. There was no goodwill and distrust
between the parties. Prior to the attempt to introduce the WPA
Mr Hughes said relationships were “fine” and without problems.
Mrs Stokoe gave evidence that she commenced her employment with Mandurah Taxis Pty Ltd also on 1 October 1999 as
a base radio operator. It was her evidence that she had been
asked to consider signing the WPA but after discussing the
matter with her husband she decided not to sign at that time.
She would sit on the fence and see what happened with the
other employees. She liked her job and did not want to be
involved. She had discussions with Mr Hughes and was called
into Mr Wimbridge’s office on 4 December 2000 and told of
Mr Hughes’ telephone call.
It is Mrs Stokoe’s evidence generally that after the attempted
introduction of the WPA her employment environment
changed and this led to her becoming stressed. She sought
medical treatment for her stress related condition and needed
the services of a clinical psychologist.
Mr Wimbridge gave evidence that there was a down turn in
the taxi business and for that reason and others he wanted to
introduce workplace agreements. He sought advice from Mr
Beedham of Workplace Relations & Management Consultants and arranged for the production of workplace agreements.
He then offered the workplace agreements to his employees
requesting them to take them home and read them. They were
then to bring them back signed or if there were any problems
he would discuss them. It is clear from the evidence that the
employees were not happy with the agreement and as I understand the evidence none would initially sign, although later
some did enter into a WPA.
Both complainants refused to sign and I believe there is no
doubt that Mr Wimbridge was not pleased. It was at this time
that it became apparent to the employees that they were not
being paid award rates and this added another dimension to
the dispute. Mr Wimbridge, it would appear, was well aware
of his obligations under the Clerks (Taxi Services) Award as
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earlier in 2000 he was involved in an action by an employee
for breach of the award. He continued to pay his employees
less than the award rate, which included the non-payment of
penalty rates. It is not in dispute that monies are still due to
the complainants because of this underpayment.
Mr Wimbridge denies that he threatened or intimidated the
complainants because of their refusal to sign the workplace
agreements. If fact he claims to have told them they did not
have to sign. There is no doubt that at the same time he tried
to introduce workplace agreements the prior cordial relationship between him and the complainants soured. If fact Mr
Wimbridge’s response was to “back off” after earlier heated
exchanges, particularly between himself and Mr Hughes. Personal contact almost ceased and formal letters were used to
communicate with the complainants, as evidenced by the many
exhibits. Mr Wimbridge explained this was a result of advice
he had received from Mr Beedham who he left to do the negotiations.
The Workplace Agreements Act 1993 is an Act “to provide
for the making of agreements between employers and employees as to their respective rights and obligations …” and it
is the right of every employer to initiate the introduction of
workplace agreements into his business. However, it is the
intention of the legislation that any WPA must be entered into
voluntarily by each and every employee after whatever negotiation and bargaining takes place and as the Act requires
“without any persuasion or attempted persuasion by threats
or intimidation overtly or otherwise”.
Threats and/or intimidation may take many forms and the
allegation in this case is that Mr Wimbridge behaved in a threatening way by his earlier aggression to both the complainants
and by the comments he made.
It is my view that there can be no doubt on the evidence
before me that Mr Wimbridge’s intention was to have all employees on workplace agreements and there is an irresistible
inference that his motivation was to avoid his obligations under the Clerks (Taxi Services) Award, in particular, the payment
of penalty rates on weekends. It follows I believe that any
inappropriate behaviour following the refusal of employees
to sign the workplace agreements was as a result of that refusal.
Mr Hughes’ evidence is that he felt his relationship with Mr
Wimbridge changed immediately when he refused to sign.
Mrs Stokoe’s health deteriorated and required visits to her
doctor and a clinical psychologist. She said she felt harassed
and stressed in a working environment in which she was happy
until the attempt to introduce workplace agreements.
Both complained of having their weekly hours reduced and,
while there is evidence that the business was experiencing a
downturn, it is the evidence of Mr Hughes that earlier on his
hours were reduced at a time when the hours of other employees, including Mrs Stokoe, were increased. Mr Wimbridge
explained that he started doing some weekend shifts because
the business could not afford to pay penalty rates. He did not
explain to either complainant the reasons why their shifts were
being reduced. Nor was there any discussion between the parties as to the reasons.
Both Mr Hughes and Mrs Stokoe eventually resigned because they claim the workplace for them became untenable.
One of the main complaints of both complainants is that
their relationship with Mr Wimbridge soured when they would
not sign the WPA. Mr Hughes wanted to arrange a meeting
with him and other staff on 6 December 2000 to discuss the
WPA and, no doubt, other matters but Mr Wimbridge was not
interested it appears. He arranged for Mr Beedham to meet
with the staff instead. From then on most communication was
by memos resulting in written responses or directions pinned
to a notice/message board.
Mr Wimbridge’s failure to communicate with the complainants in the manner he had before the attempt to introduce
workplace agreements could only be interpreted by them and
others as a sign of his dissatisfaction with them for not signing. As he himself said in evidence that all the employees said
they were not happy with the WPA and were not going to
sign. He said in evidence that his approach was that the employees should take the WPA home, read it and he told them
they did not have to sign it and if they did not sign nothing
would happen. In view of what followed I find it difficult to
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accept that was his genuine approach. He admits not being
pleased with the way the staff responded and admitted a cordial relationship with them prior to November 2000.
There is no doubt that the relationship deteriorated as a result of
Mr Wimbridge’s reaction not to communicate in any meaningful
way with the staff involved. This approach was contrary to the
advice that Mr Beedham said he would have given that employers
should discuss any problems with their staff.
Having considered all the evidence I find that I generally
accept Mrs Stokoe’s evidence as being the most credible as to
the behaviour of Mr Wimbridge and the effect that behaviour
had on her and Mr Hughes. I accept her evidence generally.
Mr Wimbridge’s attempted to explain his actions firstly in
relation to the changed method of communications and the
reduction in working hours for both complainants on the downturn in business. Neither changes were explained to the
complainants and while there is evidence of a downturn in
business there is evidence of a reduction in staff and increased
hours for some staff.
In proceedings of this type there is a shift in the onus of
proof as provided for in section 70(5) of the Act which reads
as follows—
(5) Where in any proceedings for an offence against
subsection (1) it is proved that an employer took any
course of action mentioned in that subsection against
or in relation to an employee after the employee refused to enter into —
(a) an agreement under this Act; or
(b) an agreement under this Act that contains or
does not contain particular provisions,
it is for the employer to prove that he or she took
that course of action for some reason other than because the employee refused to enter into any such
agreement.
I am not satisfied on the balance of probabilities that the
course of action Mr Wimbridge took was for any reason other
than the complainant’s refusal to enter into the WPA. It was
clearly his intention to have all of his employees on workplace
agreements and his behaviour following the complainant’s
refusal could be described as threatening and intimidating and
resulted ultimately in the resignation of both.
I find the charges proved against both defendants.
(The parties were heard in relation to penalty)
Taking into account that I am going to make an order for
compensation and bearing in mind that there are four complaints, I am not going to fine the defendants any more than
the minimum. That does not detract from my findings.
In relation to Donald Maxwell Wimbridge, on each of the
complaints under section 68 of the Act there will be fines of
$400 with costs of $44.20. In relation to Mandurah Taxis Pty
Ltd, there will be fines of $1000 on each charge under section
70 with costs of $44.20 on each.
There was evidence before me which was not in dispute
that there was a downturn in the business of Mandurah Taxis
Pty Ltd, and I cannot conclude on the basis of that that the
complainants’ hours would have continued to be the same as
they were prior to November or December 2000 when they
did reduce. So, what I propose to do in relation to compensation is that in relation to Mrs Stokoe, for the reasons that I
have stated, I am going to reduce her claim for lost wages to
$1200. The maximum compensation is $5000 but I am not
convinced that it is appropriate to award the maximum. I propose to award her $2500 compensation and that, added to the
lost wages totals $3700. There will be an order that Mandurah
Taxis pays her compensation of $3700.
In relation to Mr Hughes, and for the same reasons, I cannot
conclude that he would have been paid and given the same
number of hours for the period in dispute. Therefore in relation to his claim I will award $750 by way of lost wages and
$2000 by way of compensation. There will be an order that
Mandurah Taxis Pty Ltd pays him compensation of $2750.
There will be orders accordingly.
(Sgd.) W.G. TARR,
Industrial Magistrate.
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IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaints Nos 12, 15-17 of 2001
Between—
NINA MARY STOKOE AND FRANK
ELWYN HUGHES
Complainants
and
DONALD MAXWELL WIMBRIDGE AND
MANDURAH TAXIS PTY LTD
Defendants
Orders made by Industrial Magistrate W.G. Tarr
on the 25th day of July 2001
1. In respect of Complaints Nos 12 and 16 of 2001
Mandurah Taxis Pty Ltd shall pay into Court the
amount of $2000 representing a fine of $1000 in
relation to each Complaint.
2. In respect of Complaints Nos 15 and 17 of 2001
Donald Maxwell Wimbridge shall pay into Court
the amount of $800 representing a fine of $400 in
relation to each Complaint.
3. Mandurah Taxis Pty Ltd shall pay to Nina Mary
Stokoe the amount of $3788.40 comprising—
Compensation — $3700.00
Costs
—
88.40
$3788.40
4. Mandurah Taxis Pty Ltd shall pay to Frank Elwyn
Hughes the amount of $2838.40 comprising—
Compensation — $2750.00
Costs
—
88.40
$2838.40

Date: 25 July 2001.

W. G. TARR,
Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA
HELD AT PERTH
Complaint No. 324 of 2000
Date Heard: 4 July 2001
Date Delivered: 16 August 2001
BEFORE: G. Cicchini I.M.
BETWEEN—
Justin Sabastian Strange
Complainant
and
Moonstar Nominees Pty Ltd
Defendant
Appearances—
Mr G McCorry of Labourline—The Employment Law
Specialists appeared as agent for the Complainant.
Mr PG Kennard (of Counsel) instructed by Constantino
and Co, Barristers and Solicitors appeared for the Defendant.
Reasons for Decision.
Background
The Defendant is and was at all material times the operator
of a restaurant business known as Benny’s Bar and Café situated at 10 South Terrace Fremantle.
On or about 7 April 2000 the Defendant and the Complainant entered into an oral contract of employment. The terms of
the agreement provided, inter alia, that the Complainant would

81 W.A.I.G.

be employed as a chef and would be paid a per annum salary
payable fortnightly. The agreement required the Complainant
to work forty hours each week.
The Claim
The Complainant alleges that his employment was subject
to the Restaurant, Tearoom and Catering Workers’Award, 1979
No R48 of 1978 (the award). The Defendant does not admit
that.
The Complainant contends that the Defendant has breached
the award by—
• Failing to pay him overtime rates of pay for the hours
worked in excess of forty hours per week between 7
April 2000 and 26 November 2000; and
• Terminating his employment on 26 November 2000
without giving him notice or pay in lieu of notice;
and
• Failing to pay him annual leave entitlements on termination of employment. In that regard the
Complainant alleges that the Defendant has also
committed a breach of section 18(1) of the Minimum Conditions of Employment Act 1993 (MCE
Act); and
• Failing to pay him all wages due to him as soon as
practicable after the date of termination.
In consequence the Complainant seeks to recover the sum
of $6016.71 comprised of—
• Unpaid annual leave totalling $1279.08.
• Pay in lieu of notice totalling $127.91.
• Unpaid wages totalling $673.20.
• Unpaid overtime totalling $3936.52.
The Complainant also claims interest thereon pursuant to
section 32 of the Supreme Court Act 1935. Furthermore the
Complainant seeks the imposition of a penalty with respect to
each breach of the award. Costs are also claimed.
The Witnesses
The Complainant relies on his own testimony and that of a
fellow former employee of the Defendant namely, Dale James
Wiley. The Defendant’s case is based on the evidence of its
general manager namely Julien Paul Heppekausen, that of its
“part owner” Benny Peter Roncio Junior and its secretary /
payroll officer Lina Raffa.
The Evidence
Justin Strange
Mr Strange testified that in about April 2000 he was employed by Dale Wiley to work for Benny’s Bar and Café as a
“chef de partie”. A chef de partie is a section leader. He was
later promoted to the position of “sous chef”. A sous chef is
second in command.
Mr Strange worked for the Defendant between on or about
7 April 2000 and 25 November 2000. In his statement of claim
Mr Strange alleges he was paid $35,000 per annum in accordance with the oral contract of employment entered into on or
about 7 April 2000. The Defendant admits the same in its
defence. However Mr Benny Roncio Junior in his testimony
said that the Complainant was initially paid only $32,000 per
annum which only increased to $35,000 in the latter stages of
his employment. Remarkably the Defendant’s pleadings are
at odds with Mr Roncio’s evidence. Clearly the Complainant’s rate of pay is a significant factor to be considered and
may have an impact upon quantum, in the event that the Complainant succeeds, on the issues of liability in dispute.
Mr Strange testified that given that he was a salaried employee no time records were kept as to his employment. He
said that only non-salaried staff clocked on and off. He therefore relies on his work rosters to support his claim for overtime.
He told the Court that he worked the hours as shown on the
rosters (exhibit 1), and that he did not finish any earlier than
10.30 pm when working in the evenings. Accordingly he contends that he always worked more than 40 hours per week but
was never paid any extra for that. Furthermore he said that he
did not have any breaks for meals. Meals were usually taken
in the kitchen or out the back whilst attending to prep-work or
paperwork.
On 21 November 2000 the Complainant gave notice of his
resignation to Benny Roncio Senior. Sunday 26 November
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was to be his last day at work for the Defendant. The incident
that gave rise to the dispute between the parties in fact took
place on the afternoon of 25 November 2000 (the material
date).
On the afternoon of the material date, Brett Ingram, a second year apprentice chef employed by the Defendant,
telephoned the Complainant to advise that he was quite ill
and that he was intending to see the doctor. He effectively
signalled his potential absence from work. It is clear that Mr
Ingram’s potential absence was critical. Usually there would
have been three chefs working that evening. However one of
the chefs who had been rostered to work had quit the day
before leaving only the Complainant and Mr Ingram. At about
5.30 pm on the material date Mr Ingram again telephoned the
Complainant and told him that his doctor had advised him not
to go to work. Mr Ingram told the Complainant that he had
“gastro” problems. He also had a reaction related to a caustic
burn suffered at work. The Complainant alerted Mr
Heppekausen to the situation. In consequence Mr
Heppekausen rang other staff to see if any of them could go
into work at short notice, however none of them were available.
Concerned at the prospect of working by himself the Complainant suggested to Mr Heppekausen that the kitchen be
closed for the night. Traditionally Saturday evenings were not
busy and accordingly any loss would be minimal. The Complainant said that by about that time, (6.00 to 6.30 pm) given
that he was on his own he was already under pressure and
running around like a “headless chicken”. Furthermore he was
concerned that he could not attend to the prep-work necessary for the next day’s trade. Sunday trade was always the
busiest. Mr Heppekausen suggested the introduction of a reduced menu as a solution, however that did not find favour
with the Complainant, as it would not have any significant
impact on him.
At about that time the Complainant telephoned Dale Wiley,
his immediate superior in order to seek guidance. Mr Wiley’s
advice was to close the kitchen.
At about 7.00 pm Brett Ingram telephoned the Complainant saying that he had been contacted by Benny Roncio Junior
about going into work. Feeling that his position was at risk if
he did not attend, he reluctantly agreed to go to work. Concerned at the health implications of a sick Mr Ingram going to
work, the Complainant advised Mr Ingram not to go to work.
He then advised Mr Heppekausen of that fact. The Complainant took the view that the kitchen should be closed as he could
not possibly get the meals out in time or deliver them in a
professional manner.
Mr Benny Roncio Junior arrived soon thereafter and the
Complainant spoke to him. He advised Mr Roncio that he had
told Mr Ingram to stay at home. He also advised Mr Roncio
that in his view the kitchen should be closed. He indicated
that a reduced menu would not assist. It was suggested to the
Complainant that both Mr Heppekausen and Mr Roncio could
assist in the kitchen. However the Complainant rejected that.
From his experience he perceived it to be too dangerous to
have inexperienced people assisting him in the kitchen. There
was a real potential for serious injury.
Benny Roncio Junior reacted strongly to the Complainant’s
stance that the kitchen should be closed. He told the Complainant that he was trying to ruin his business. and that if he
was not going to listen ( and keep the kitchen open ) then his
employment was terminated then and there. The Complainant
then went to the kitchen and started to clean up. Mr Roncio
told him not to bother and to pick up his stuff and go home.
He told the Complainant it was a shame that his employment
had to end that way. The Complainant responded that he had
one more day left to go. Mr Roncio said,
“You haven’t followed my orders as your employer and senior. If you don’t listen to what I say your employment, it’s you
know grounds for instant dismissal”.
The Complainant was sent home and did not receive his
pay for the hours worked that week. He did not receive his
holiday pay or any other payments.
When cross-examined on the issue of his dismissal the Complainant conceded that Mr Roncio had given him a direct order
or direction to keep the kitchen open. The Complainant said
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that his response was that the kitchen had already closed and
that it was not possible to keep it open.
Dale Wiley
Dale Wiley, the Complainant’s immediate superior on the
material date, testified that the Defendant between April and
November 2000 employed him. He said that Benny’s Bar and
Café initially employed eight chefs and four kitchen hands.
Later the number of chefs reduced to about six.
Mr Wiley described the operation of the business as being a
café during the day. On Friday and Saturday nights it would
turn into a bar where most tables were removed and a stage
was erected for bands to play. It operated as more of a bar in
those circumstances. He described it as a “nightclubby sort of
a bar—loud music—a lot of people—a lot of drinking”.
Mr Wiley told the Court that Benny’s Bar and Café opened
at 7.00 am and closed at 10.30 pm Mondays through Thursdays. On Fridays and Saturdays the kitchen was open from
7.00 am to 10.30 pm leading up to August or September 2000.
At about that time the kitchen started closing earlier because
the restaurant and bar functions were difficult to handle simultaneously. It was accordingly agreed that the kitchen would
close at about 8.30 pm when the band started.
Mr Wiley said that the peak demand for food would be between 7.30 and 9.30 pm. A complement of a minimum of two
chefs and one kitchen hand was required to facilitate the operation. The normal complement would be two qualified chefs,
an apprentice and a kitchen hand. He said that the kitchen
could not function with one chef only. That would be the case
even if assisted by unqualified people. He said that unqualified people within the kitchen potentially created a hazard, as
they would not know how to move around the kitchen. There
were certain dangerous points in the kitchen. It was only the
years of training that permitted chefs to move around the
kitchen with hot foods without creating a hazard. Mr Wiley
said that neither Mr Roncio nor Mr Heppekausen were sufficiently qualified or experienced to work within the kitchen.
On 25 November 2000 at about 6.00 pm Mr Wiley was contacted by Mr Roncio Senior asking him to go into work. Mr
Wiley was not in a position to do so, as he was caring for two
young children. About half an hour later he got a call from the
Complainant who told him of his situation. His advice to the
Complainant was that if he were in the Complainant’s position he would not do it (that is to keep the kitchen open).
Mr Wiley also testified that he had been informed by Mr
Ingram that he had experienced vomiting and diarrhoea as
well as a chemical burn to his hand. He said that it was not
appropriate for a person in such a condition to be working
within a kitchen. He testified that, “If you’re sick you stay
home”.
Mr Wiley also addressed the issue of the rosters. He told the
Court that he had the duty of preparing rosters for kitchen
staff. He had been advised that the Complainant was to work
forty hours per week. However in reality both he and the Complainant had to work many more hours in order to keep the
kitchen running. They were not paid any overtime. Only casuals were paid extra for working extra hours. Mr Wiley said
that he had received complaints about working too many hours.
Those complaints had been passed on to Lina Raffa.
In reference to the rosters he prepared, he said that the letter
C as shown on the rosters designated “close” which would
have been about 10.30 pm. Mr Wiley testified that he was
confident that the Complainant worked the hours as shown on
the rosters and that he did so without any breaks.
Mr Wiley described as untrue the Defendant’s contentions
that the Complainant did not work in excess of forty hours in
any week. Further he said that it was untrue to suggest that the
Complainant took time off to compensate him for extra hours
worked.
When cross-examined Mr Wiley conceded that given that
he was not there when the Complainant finished working on
any given evening it was not possible for him to know exactly
what times he would have worked. Further he conceded that
it was possible for staff to make changes to the roster. In such
instances the roster would be changed to reflect the changed
hours of work. He said that did not happen very often with
senior staff. Mr Wiley also said under cross-examination that
the kitchen would generally stay open notwithstanding a lack
of clientele.
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Julien Heppekausen
Mr Heppekausen is and was on the material date the general manager of Benny’s Bar and Café.
He told the Court that he would start work at about 9.00 am
and was usually there for most of the day finishing up when
the place closed at midnight. He said that on some occasions
the “food operation of the venue” would cease prior to 10.30
pm. That usually occurred on Mondays, Tuesdays and Wednesdays. It also definitely occured on Sundays.
Mr Heppekausen also addressed the issue of meal breaks.
He said that the taking of meal breaks was left purely at the
discretion of employees. They would have a break when they
got a chance to have one. He observed that the Complainant
took meal breaks.
Turning to the incident on 25 November 2000, Mr
Heppekausen said that he was on duty that day. He said that
he noticed that once the other chefs had left following the
earlier shift that the Complainant was not doing the things
that he would normally do. It appeared to him that “he was
preparing to pack the kitchen up from about 4.30,
5 o’ clock”. He was wrapping up prepared food and putting
it away in the cool-room fridge.
Mr Heppekausen said that during the course of the afternoon the Complainant reported to him that Mr Ingram was
not going to attend for his shift. Attempts were made to find a
replacement. Later Mr Benny Roncio Junior rang to say that
Mr Ingram would be going into work after all. At that stage
he was discussing with the Complainant whether a reduced
menu would be more appropriate. He took the view that the
Complainant could handle that with his assistance.
Benny Roncio Junior subsequently arrived at the restaurant.
The Complainant and Mr Roncio then had a conversation
during which the Complainant was instructed to perform his
duties. The Complainant refused to do so and said that he
would have to leave. At that the Complainant packed his knives
and left.
When cross-examined on the issue of the roster Mr
Heppekausen said that employees were usually rostered beyond their finishing time.
Further Mr Heppekausen was specifically cross-examined
as to the liquor licence then applying to Benny’s Bar and
Café. In that regard he testified that Benny’s Bar and Café
operated under a special facility licence, granted under the
transitional provisions of the Liquor Licensing Act 1988. It
was put to him that it operated under a restaurant licence however Mr Heppekausen denied that that was the case. He said
that it operated under a “category A” licence whereas a restaurant licence is a “category B” licence. He said that food
was sold by choice of the Defendant rather than by reason of
it being a precondition for the sale of alcohol. He testified that
the licence was formerly a wine house licence when acquired.
It was turned into a special facility licence under the transitional provisions of the Act and relocated to the premises at
which Benny’s Bar and Café is situated. Mr Heppekausen
was asked to produce the licence. He said he did not have the
licence on him and was not aware that he was required to
produce it.
Mr Heppekausen was questioned about his experience and,
inferentially, his ability to assist Mr Strange on the material
date. In that regard he said he had cooked for three years at
the Left Bank Bar and Café during its Sunday session. He
said that he thought he was capable of operating like an apprentice chef under the guidance of a qualified chef.
Lina Raffa
Ms Raffa was asked to comment upon Mr Wiley’s evidence
that he passed complaints on to her concerning staff having to
work more than their required hours. She said that such did
not occur. She said in that regard that she would “just redirect
him to Benny or Julien”.
She told the Court that the hours shown on the roster were
not an accurate reflection of the hours actually worked.
Ms Raffa was taken to exhibit 2, being the roster purporting
to be for the period 20 November 2000 to 26 November 2000.
She said that she wrote in the dates on that roster. She had
originally received two sheets without dates on them and she
dated the same.
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When cross-examined Ms Raffa conceded that she did not
know whether or not employees worked the hours shown on
the roster.
Benny Roncio Junior
Mr Roncio testified that the rosters do not provide an accurate reflection of the true amount of hours worked. He said
that the Complainant would definitely finish early “if it was a
Monday night and belting down with rain. He would start
earlier the next day and do prep, and vice versa”. If he worked
longer on any given day he would take time off to compensate. Mr Wiley and the Complainant worked it out between
themselves. That was the reason why they were paid on a salary basis and not a time clock basis. It was a flexible
arrangement.
Mr Roncio said that neither Mr Wiley nor the Complainant
complained about their hours being too long.
Mr Roncio also testified that the Complainant was paid at
the rate of $32,000 per year and that was only increased to
$35,000 per year about a week or two before he gave notice.
With respect to the incident on 25 November 2000 Mr
Roncio testified that after his failed attempt at obtaining relief
staff he contacted Mr Ingram. He asked Mr Ingram to go into
work and assist. It was intended that he remain at work for
about two to two and a half hours in order to tide the kitchen
over. He said that Mr Ingram agreed notwithstanding he was
feeling “a little crook”. He went on to say that at about 5.00
pm he received a call from Mr Heppekausen concerning the
Complainant semi-clearing the kitchen. At that time he also
spoke to Mr Heppekausen about the option of providing a
reduced menu service.
Mr Roncio thereafter went to Benny’s Bar and Café. Upon
arrival he spoke to the Complainant whilst in the car park. He
told the complainant that Mr Ingram was going in to assist
and that both he and Mr Heppekausen could assist the Complainant in the kitchen with respect to the delivery of a service
based on a reduced menu. The Complainant responded by
saying that he did not like pressure being put on Mr Ingram to
go into work. The two of them then walked into the premises
and discussed the reduced menu. Mr Roncio said that although
he could not recall the exact words used, the conversation
went along the lines that the Complainant said that he was not
doing service that evening to which he replied, “Well I’m giving you a direct order to keep the kitchen open”. The
Complainant then replied, “Well I leave”. Mr Roncio responded by saying, “Get your stuff and go”, which the
Complainant did. The Complainant left after having packed
up his scales and knives. Mr Roncio said that he did not sack
or fire the Complainant. Mr Roncio took the view that the
Complainant abandoned his employment.
In consequence of the Complainant’s actions Benny’s Bar
and Café was not able to serve meals and suffered a loss in
trade that evening resulting in a loss of $346.42.
When cross-examined Mr Roncio conceded that the contractual arrangements were that the Complainant was to be
paid $35,000 for a 40-hour week. Furthermore Mr Roncio
conceded that he was unable to say how many hours that the
Complainant had actually worked in any given week.
With respect to his own ability to help out in the kitchen Mr
Roncio conceded that he was neither capable nor competent
to cook.
Mr Roncio also conceded that he was prepared to order the
Complainant to keep the kitchen open against the Complainant’s professional judgment.
Findings
In determining the factual issues in dispute I must say that I
found the evidence of the Complainant and Mr Wiley in particular to have been delivered in a forthright, honest and reliable
manner. I find that both Mr Heppekausen and Mr Benny
Roncio Junior in particular gave their evidence in such a way
that lacked specificity. Each of them addressed issues in a
general sense. Furthermore it is apparent that Mr Benny
Roncio’s recollection of the conversation between himself and
the Complainant concerning termination on 25 November
2000 is less than perfect. Indeed he conceded that to be the
case. Mr Heppekausen’s evidence concerning the same issue
is also less than perfect. In my view that is reflected in his
preface of the conversation which he related to the Court in
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which he stated that “the details of the conversation were along
the lines that…”.
Where there is a conflict in the evidence of the Complainant to that of Mr Roncio and Mr Heppekausen on the issue of
termination of employment I prefer the evidence of the Complainant. I find that his employment was terminated for alleged
misconduct for not following an instruction. I reject the Defendant’s contention that the Complainant abandoned his
employment. The Defendant’s conduct subsequent to and in
consequence of the dismissal is indicative of that fact. Indeed
it is clear that Mr Roncio in particular was prepared to do
anything, including having a sick employee attend work on
the material evening so that the kitchen could remain open.
Having regard to his demeanour displayed whilst giving evidence I readily accept the Complainant’s evidence that Mr
Roncio became irate upon the Complainant’s refusal to keep
open the kitchen. I accept that lead to the Complainant’s immediate termination.
On the issue of hours worked, I accept the Complainant’s
evidence that he worked his hours as set out in the rosters. I
accept that he usually finished at 10.30 pm. Indeed that is in
keeping with Mr Heppekausen’s evidence that he himself
would normally finish at midnight. I accept that although the
provision of food to the public may have finished early at
times, other duties such as cleaning up and other preparatory
work kept the Complainant working until 10.30 pm and until
9.00 or 9.30 pm on Sundays. Mr Wiley’s evidence as to the
Complainant’s duties supports the Complainant’s contention.
I reject Mr Roncio’s evidence on the issue. He, in reality,
does not know the number of hours worked by the Complainant, as he was often not there at finishing time. Ms Raffa also
has no knowledge of hours actually worked. Mr Heppekausen’s
evidence on the issue is rather general and anecdotal in nature. There is a lack of specificity in his testimony on this
issue.
I accept that the Complainant worked the hours that he alleged he worked. It therefore follows that I find that he worked
117 hours overtime for which he was not paid.
As stated earlier Mr Benny Roncio’s evidence in chief as to
the Complainant’s rate of pay is inconsistent with the admitted issue of rate of pay set out in the pleadings. Furthermore
the issue of the rate of pay was never put to the Complainant
in accordance with the rule in Browne v Dunn. It therefore
appears that any calculation of overtime should be based on a
rate of pay of $35,000 per annum.
Further it is axiomatic that I find on the facts that the Complainant’s employment was terminated without notice or pay
in lieu thereof. Furthermore it is self evident that all wages
due were not paid as soon as practicable after termination and
that no annual leave entitlements were paid upon termination.
I also comment upon exhibit 2. I am not at all satisfied that
the exhibit that Ms Raffa has dated is the roster for the period
20 November 2000 to Sunday 26 November 2000. I am satisfied that Ms Raffa has been genuine in her attempt to date the
document. However I suspect that she is in error. I infer that
the roster relates to the week post the Complainant’s termination. The fact that the Complainant’s name is not on the roster
is indicative of that. If it is the roster for the Complainant’s
final week then one would have expected his name to be on it
and it is not. Additionally there are apparent inconsistencies
between it and exhibit 3 so far as they relate to the days that
Amy worked. It is most probable that in receiving the two
sheets of undated roster Ms Raffa has mistakenly allotted the
incorrect dates to exhibit 2. It appears that the other roster
sheet received in conjunction with the roster that is now exhibit 2 may very well have been the roster to which the relevant
week relates.
Finally, and crucially, I move to the issue of fact as to whether
or not Benny’s Bar and Café is and was a restaurant. In that
regard the Complainant’s agent submits that “the parties are
not at issue that the place is clearly a restaurant within the
definition contained in clause 6 of the award”. That provides—
6.—DEFINITIONS
(1) “Restaurant and/or Tearoom” means any meal
room, dining room, grill room, coffee shop, tea shop,
oyster shop, fish cafe, cafeteria or hamburger shop
and includes any place, building, or part thereof,
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stand, stall, tent, vehicle or boat in or from which
food is sold or served for consumption on the
premises and also includes any establishment or place
where food is prepared and/or cooked to be sold or
served for consumption elsewhere.
He says that food was undoubtedly sold and served for consumption.
With all due respect to the Complainant’s agent it is clear
that the issue of award coverage is live. Indeed by its pleadings the Defendant puts the Complainant to his proof.
As a matter of fact there is no denying that food is sold and
served at the premises. However it is also abundantly apparent that alcohol is also sold and served. In that regard Mr Wiley
gave evidence that on Fridays and Saturdays the venue was
treated as a bar after 8.30 pm. Indeed Mr Heppekausen’s evidence on the issue was quite specific. He said that Benny’s
Bar and Café operated under a special facility licence. Food
was prepared and sold as a matter of choice and not by reason
of compulsion under the relevant liquor licence. He gave a
history of the licence. His evidence in that regard was detailed. It is the case that he had detailed knowledge of the
relevant licence. I accept his testimony in that regard. His evidence and that of Mr Wiley throws considerable doubt on
whether Benny’s Bar and Café operated as a restaurant. Indeed the evidence before the Court tends to indicate that it did
not operate as a restaurant at all. Given the evidence before
me it is possible to find as a matter of fact that Benny’s Bar
and Café did not operate as a restaurant but rather as its name
dictates as a bar and café. It operated under a special facility
licence issued pursuant to the provisions of the Liquor Licensing Act 1988. That finding is permissible on the balance
of probabilities particularly in the light of Mr Wiley’s and Mr
Heppekausen’s evidence.
The Law and Conclusions
The Complainant has the onus of proving his claim on the
balance of probabilities.
In order to be successful in his claim he must first establish
award coverage. The Complainant must prove the following—
1. The existence of an award.
2. That the award binds the employer. This may be
proved by establishing that the employer was operating a business or undertaking in the relevant
industry at the time of the alleged breach.
3. That the person in relation to whom the complaint is
made was employed in a classification under the
award, and
4. That the person in relation to whom the complaint is
made is an employee within the definition in section
7(1) of the Industrial Relations Act 1979.
The live issue to be determined and to which the Complainant has been put to the proof on is whether the award binds
the Defendant.
In submissions the Complainant’s agent conceded, and correctly so in my view, that if the Defendant has a special facility
licence that that of itself would provide an irrefutable defence
to the proceedings given that the Hotel and Tavern Workers
Award 1978 No R31 of 1977 would apply. He submits that
having been served with a notice to produce and having failed
to produce the licence that I am to infer, based on the rule in
Jones v Dunkel (1959) 101 CLR 298 that the production of
the licence would not have been of assistance to the Defendant. In that regard he suggests that the licence that the
Defendant has is not a special facility licence. He argues that
given the presumption that the Defendant is not selling liquor
without a licence and in view of what Benny’s Bar and Café
does then the only conclusion to be reached is that it operates
as a restaurant and sells liquor under a restaurant liquor licence.
I reject the Complainant’s submission. To accept the Complainant’s submissions would require me to ignore the
uncontradicted evidence of Mr Wiley and Mr Heppekausen
on the issue. It is for the Complainant to prove his case. He
cannot somehow shift that burden upon the Defendant. The
Complainant had the opportunity to obtain a certified copy of
the restaurant’s liquor licence if it existed. He could have subpoenaed relevant documents. He could have called witnesses
from the appropriate authority to prove its existence. He did
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not do that. He suggests that the Defendant’s failure to comply with a notice to produce works in favour of the
Complainant. However a notice to produce informs the party
upon whom it is served that the party is required to produce
the documents specified therein at the trial to which the notice relates. At common law the notice does not compel
production of the documents in question, but the fact that it
has been served provides a foundation for the reception of
secondary evidence. (See Morgan v Babcock and Wilcox Ltd
(1929) 43 CLR 163). The rule in Jones v Dunkel (supra) provides that the unexplained failure by a party to give evidence,
to call witnesses, or to tender documents or other evidence or
produce particular material to an expert witness may, not must,
in appropriate circumstances lead to an inference that the uncalled evidence would not have assisted that party’s case.
In this matter firstly and foremostly there is no notice to
produce filed. There has been no evidence lead as to its existence. I have not seen it. I do not know what its terms are.
There has simply been a bare assertion made that one was
served upon the Defendant. In any event even if one has been
served it does not of itself necessarily force the production of
the document sought. Furthermore the non-production of such
a document would not necessarily lead to an inference against
the interest of the Defendant. If the Defendant did not produce a restaurant liquor licence (which the Complainant says
exists) in accordance with the notice, the Complainant could
have produced secondary evidence to establish the existence
of the same. He did not do that.
The Complainant has, in my view, sought to shift the burden that he has to the Defendant. Effectively the Complainant
is seeking that the Defendant prove it does not have a restaurant liquor licence in order to defeat the claim. That cannot be
done. It is axiomatic that the burden of proof is upon the Complainant in establishing that the award applies to the Defendant.
In order to prove his claim the Complainant had to necessarily produce the applicable restaurant liquor licence or some
proof as to its existence in order to exclude the operation of
the Hotel and Tavern Workers Award. That he has failed to do.
The Complainant has failed to prove that the award binds the
employer. Accordingly it follows that all claims made pursuant to the award fail.
I now turn to consider the Complainant’s claim pursuant to
section 18(1) of the MCE Act.
It is clear from the provisions of section 24(3) of the MCE
Act that if an employee is dismissed for misconduct the employee is not entitled to be paid for any untaken leave that
relates to a year of service that was completed after the misconduct occurred.
Having found that the Complainant was dismissed for misconduct I now turn to consider whether his conduct in refusing
to keep the kitchen open amounted to misconduct.
In my view the refusal on the part of the Complainant to
keep the kitchen open was a wilful or deliberate and intentional disobedience of a lawful order made by Mr Roncio.
Indeed there was nothing unlawful about his order to keep the
kitchen open. All the Complainant was required to do was to
work to the best of his ability in all the circumstances. He
could have relied on the assistance to be provided by Mr
Heppekausen and Mr Roncio. It seems on the evidence that
Mr Heppekausen had some limited experience and could have
been useful in the circumstances. The evidence does not support a finding that the engagement within the kitchen of Mr
Roncio and Mr Heppekausen would have necessarily led to a
breach of the Occupational Safety and Health Act 1984. If
the engagement of Mr Roncio and Mr Heppekausen within
the kitchen necessarily meant slow or poor outcomes for the
Defendant, that was a matter, which rested with the Defendant. However the Complainant unilaterally decided to close
the kitchen down causing the employer to suffer a loss of trade.
Given the nature of the Defendant’s business it was incumbent upon the Complainant to do the best that he could to
ensure that the kitchen remained open and that Defendant’s
customers were serviced. His failure to do so was of such
gravity as to indicate a repudiation of his contract of employment. Such amounted to misconduct in all of the circumstances
and therefore the Complainant has by his own actions disentitled himself to annual leave payments accrued during his
employment.
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Finally I deal with the counterclaim for damages. In that
regard I agree with the submissions made by the Complainant’s agent that I do not have jurisdiction to deal with such a
claim. There is simply no provision within the Industrial Relations Act 1979 that gives this Court the power to deal with
such a claim. The provisions of section 81CA go to procedure
rather than its substantive powers. This Court’s substantive
powers when dealing with non-federal matters are provided
for by sections 81A and 81AA of the Industrial Relations Act
1979. There is no power that I can discern that gives me jurisdiction to deal with and determine the Defendant’s claim for
common law damages. It follows therefore that the Defendant’s counterclaim cannot succeed.
Accordingly the Complainant’s claims are dismissed and
the Defendant’s counterclaim is also dismissed.
G. CICCHINI,
Industrial Magistrate.

UNFAIR DISMISSAL/
CONTRACTUAL
ENTITLEMENTS—
2001 WAIRC 03661
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD,
BLACKBURNE
PROPERTIES
LIMITED, RESPONDENTS
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NOS
APPLICATION 936 OF 2000,
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 03661
____________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed. Liberty to Apply
granted
Mr G.M. Cann acted on his own behalf
Mr I. Curlewis (of Counsel) acted on
behalf of the Respondents

____________________________________________________________________________

1

2

Reasons for Decision.
(Given ex tempore on 20 August 2001)
The Applications the subject of these proceedings were
originally filed on 10th July 2000. They relate to claims
by Gavin Michael Cann (the Applicant) that he was
unfairly dismissed from employment with either
Blackburne Real Estate (licensee, Joburne Pty Ltd) or
Blackburne Properties Limited (the Respondent), and that
at the time of those dismissals there were outstanding
contractual benefits.
Since that time the Commission has convened eight
separate proceedings to deal with the matter by way of
scheduled conferences or hearings. In March 2001 the
Commission heard argument for orders for discovery and
particulars. It issued Reasons for Decision on 12th March
2000 relating to those. It is fair to say that the Commission
usually deals with such matters informally and they only
rarely become subject of Reasons for Decision. In this
case, though, there were substantial Reasons for Decision
issued. The explanation for that is set out in that writing
that was issued on 12th March.
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The Commission dealt with that application exhaustively
at the time. It made decisions in the exercise of the
discretion vested in it by s.27 of the Industrial Relations
Act, 1979 (the Act), by which section the Commission is
empowered to make such orders. Those Orders required
that the Respondent give discovery of all documents in
its power or possession relating to the establishment and
operation of a number of projects, including financial
records as relevant. The Orders then list the projects. That
list does not include the project which the Applicant seeks
to include by paragraph 1 of the Schedule to this
Application; that is, that project called “Burswood”.
4 The response of the Respondent to this part of the
Application is that the Commission is functus officio in
relation to information relating to Burswood, and I agree.
There can be no further order made, that issue having
been disposed of on 12th March by the issue of the
Commissioner’s decision on that day.
5 Part 2 of the Schedule deals with four separate matters
wherein the Applicant seeks variously minutes of
meetings, agenda, notes of meetings, accounts and tax
records and documents relating to share tradings and
valuation of interests, upon the contention that all of those
documents are discoverable because they go to the heart
or fairness or otherwise of the Applicant’s dismissal upon
the Respondents contention that its financial position was
such as to warrant the Applicant’s redundancy.
6 In dealing with these applications, and there are four
contained in the Schedule: the information in parts 2(a)
and 2(b) have already been subject to discovery, obviously
not to the standard desired by the Applicant. I think his
complaint is that a number of the minutes have been
provided with parts of them deleted or obscured. I am
asked to draw the conclusion that there has not been full
disclosure, but Mr Curlewis (of Counsel) says, and I
accept what he says, that the Applicant’s solicitors have
had access to the full record. The Applicant’s solicitor
for the time being is the Applicant as a matter of law and
that full disclosure, in my view, is sufficient to allow for
proper preparation of this case.
7 It should also be recorded that Mr Curlewis submits, and
I accept, that there has been substantial disclosure to the
Applicant of a large volume of information relating to
these applications; something like 33 lever arch files have
been made available. The Applicant does not pursue the
information in paragraph (b), but if he did I would have
the same response to that as I now indicate; that no
sufficient ground has been made out that the orders sought
in 2(a) or 2(b) ought issue.
8 Insofar as the accounts and records of the two
Respondents described in paragraph (c), the Applicant
already has 3 years of those. He has had full access. He
has had sufficient discovery for the purpose of these
Applications and the order he seeks relating to them will
be refused.
9 Insofar as the information that is requested for discovery
in paragraph 2(d), what is relevant is that the Applicant
seeks information concerning actions post-termination,
and not just marginally post-termination but a
considerable period post-termination. There would have
to be compelling reasons advanced as to why discovery
ought be given in that circumstance. There has been none,
and the information requested in 2(d) will be refused.
10 The information requested in paragraph 3 has been
supplied, and in that case there is no need for an order to
issue in respect of 3.
11 I need to deal with the question of the application to set
aside the hearing dates set for 27 and 29 August and 5
October 2001. The construct of the Act through which
this Commission is created is to provide for expeditious
hearing of matters relating to employers and employees.
It cannot be expeditious when an application relating to
a dismissal that occurred in July 2000 is still subject to
preliminary proceedings over a year later. For the
Commission to convene hearings on four or five occasions
would be unusual in dealing with such a matter. In fact,
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most of these matters are dealt with by way of a
conciliation conference after which, if unsuccessful, there
is a hearing. That is, there are two proceedings. By the
time this matter is finished it will have had eight or nine
different proceedings convened by the Commission and
dealt with by it, all at cost to the public purse, without
even considering the cost to the Respondent or to the
Applicant for that matter.
12 There are compelling reasons why the matter ought to be
heard on the days listed. The Applicant says, “I have
changed solicitors and all the previous solicitors I had
are no longer working for me,” if I could put it like that.
“I want to get new solicitors and I need that time to have
the matter prepared for trial.” I am not prepared to grant
the adjournment for those reasons. They are not sufficient
reasons. The Applicant is unable to say who his solicitors
are at the moment. I do not intend to vacate those dates
that have been set. I will allow the Applicant liberty to
apply concerning those dates if and when he appoints
new counsel.
13 Orders will issue in due course.

2001 WAIRC 03655
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO
APPLICATION 936 OF 2000
CITATION NO. 2001 WAIRC 03655
____________________________________________________________________________

Result

Application dismissed. Liberty to Apply
granted

____________________________________________________________________________

Order.
HAVING heard Mr G.M. Cann on his own behalf and Mr I.
Curlewis (of Counsel) on behalf of the Respondent, the Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders—
1. THAT the application for further discovery is dismissed.
2. THAT the application for adjournment of proceedings listed for 27 and 29 August 2001 and 5 October
2001 be and is hereby dismissed.
3. THAT liberty to apply is reserved to the Applicant
in respect of order 2 hereof.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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2001 WAIRC 03656
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE
PROPERTIES
LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 03656
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____________________________________________________________________________

Result

Application dismissed. Liberty to Apply
granted

____________________________________________________________________________

Order.
HAVING heard Ms H. Ketley (of Counsel) on behalf of the
Applicant and Mr I. Curlewis (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 hereby orders—
1. THAT the application for further discovery is dismissed.
2. THAT the application for adjournment of proceedings listed for 27 and 29 August 2001 and 5 October
2001 be and is hereby dismissed.
3. THAT liberty to apply is reserved to the Applicant
in respect of order 2 hereof.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03568
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JOSE LUIS CABRERA, APPLICANT
v.
CLASSIC FASHION ACCESSORIES,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
APPLICATION 393 OF 2001
CITATION NO. 2001 WAIRC 03568

5

6

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Applicant dismissed unfairly as no
redundancy paid
Mr J L Cabrera (with the assistance of an
interpreter Ms Galan)
Mr N Benwell

7

_______________________________________________________________________________

1

2

Reasons for Decision.
This is an application made pursuant to section 29(1)(b)(i)
and (ii) of the Industrial Relations Act, 1979 (the Act).
The applicant Mr Jose Luis Cabrera alleges that he was
unfairly terminated on 2 February 2001 and was owed
contractual benefits for payment of notice in lieu. The
denied contractual benefits claim was withdrawn by the
applicant; it having been settled by the payment of some
additional notice in accordance with s.170CM of the
Federal Workplace Relations Act 1996. The applicant
advised the Commission by letter of 28 June 2001 that
this aspect of the claim had been settled. This was
confirmed at hearing.
The matter came on for conference on 4 April and 9 May
2001. The matter not having been settled was referred to
hearing.

8
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The hearing was conducted with the assistance of an
interpreter, Ms Galan, who was fluent in Spanish. The
applicant provided written submissions [Exhibit JLC 1]
which formed both his submissions and evidence. The
applicant maintained throughout the hearing that what
he had to say was contained in these submissions.
The essence of his claim is in paragraph 32 of his
submissions. It states—
“In summary, it is submitted that my termination was
harsh or unfair for three fundamental reasons: first,
because the Respondent failed to comply with an
implied contract to notify the decision to make my
position redundant when the decision was made or
when the respondent should have been aware due to
the evident signs of a serious downturn in the belt
business throughout the year; secondly, because the
Respondent failed to implement any measure to avoid
the effect of the redundancy, such as offering parttime or casual employment or assisting me to look
for alternative employment. Quite the opposite, the
Respondent required me to work the three weeks
notice. The Respondent had no consideration to the
fact that I don’t speak English proficiently and that
as I am a refugee from a non-English speaking background who would find it harder to find alternative
employment. Finally, payment for redundancy was
inadequate.”
The facts in this matter are not greatly in dispute. On 22
December 2000, Mr Cabrera was given a letter by Mr
Jeremy Benwell, a joint proprietor of the business with
his brother Mr Nicholas Benwell. The letter stated as
follows—
“Dear Jose,
We have very few orders for belts next season and
you know already that there has been a serious downturn in our belt business this year.
Unfortunately we cannot employ you any longer on
a permanent basis.
We therefore must give you three weeks notice.
You will be required to work the three weeks when
you return from leave finishing here on Friday 2nd
February 2001.
We will provide you with a work reference if needed.
Yours sincerely,
N R Benwell”
Mr Cabrera says there were seven employees working
full time making belts or shoes. He says that another
employee “Buk” and he were the only ones that made
belts and shoes. He does not believe any one should have
been made redundant and queries whether there was a
downturn in the respondent’s business. Mr Cabrera says
that two employees were made redundant at the same
time. They were “Tim” and he. Mr Cabrera does not say
that someone else should have been made redundant
instead of him, he simply says that no one should have
been made redundant. Mr Cabrera says that a female
employee has been put on the workforce since he left.
Evidence was given by Mr Jeremy Benwell and Mr
Nicholas Benwell for the respondent. Mr Jeremy Benwell
said that he was the direct manager of the applicant. He
says he spoke to Mr Cabrera the day he handed him the
letter advising him of his redundancy and at the same
time advised him that after his notice period he could
work in the same section on lesser hours, namely part
time. He says that Mr Cabrera indicated that he had spoken
to Centrelink and they had advised him not to accept part
time work. He says Mr Cabrera indicated that he had a
friend in the panel beating business and would be working
there. He says Mr Cabrera did not seem unhappy about
the redundancy.
The respondent’s submissions are at [Exhibits NRB1 and
NRB2]. Mr Nicholas Benwell says there was a 44%
reduction in their belt business from 1999 to 2000. Mr
Benwell says Mr Cabrera was made redundant as only
Buk and he made belts. In Mr Benwell’s view Buk had
other skills, had been employed longer and was the
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originator of the belts. He says Mr Cabrera finished off
the belts.
Mr Nicholas Benwell also said when they sent samples
to their agents in October 2000, the orders they then
received in late November/early December were a clear
indication of the downturn in the belt business which had
been occurring over the previous years. Mr Benwell says
they sought advice from the Department of Productivity
and Labour Relations on the termination and acted on
this advice.
The essential points of difference in the evidence are as
follows. At hearing in answer to questions addressed to
him by the Commission, Mr Cabrera said there was no
downturn in the respondent’s business. The respondent
says there was a 44% downturn. The evidence of Mr
Cabrera is inconsistent with his own statement [Exhibit
JLC1] at both paragraph 24 and paragraph 32. I have
already quoted paragraph 32. The important part of
paragraph 24 says—
“Since the downturn in the belt business occurred
over the period of one year, the Respondent had
plenty of time to warn me about the possibility of
making my position redundant”.
This highlights the second point of contention in the
evidence, namely the timing of the decision. Mr Nicholas
Benwell says the decision was taken due to the lack of
orders coming from agents once the samples were sent
out in October 2000. He says he knew of the orders in
late November and early December. Of the back of this
he says the decision was made to make the two employees
redundant. The inconsistencies in the evidence of Mr
Cabrera, and my assessment of the witnesses at hearing,
leads me to prefer the evidence of Mr Nicholas Benwell
and Mr Jeremy Benwell in contrast to Mr Cabrera. Mr
Cabrera as a self represented person and also having to
use the services of an interpreter had difficulty in
formulating any questions in cross-examination at
hearing. I am mindful of that in coming to my decision.
However, even taking that into account, I am very
confident that the evidence of Mr Jeremy Benwell and
Mr Nicholas Benwell is a full and frank account of what
occurred.
That brings me to the next point of contention. Mr Jeremy
Benwell says that Mr Cabrera was offered part time
employment. Mr Cabrera says that he was not. Again I
prefer the evidence of Mr Jeremy Benwell and find that
Mr Cabrera was offered continuing part time employment
and refused it.
Having said this, I do not believe that the respondent has
breached s.41 of the Minimum Conditions of Employment
Act 1993. I find that the respondent advised the applicant
as soon as was practicable about his redundancy and also
sought to apply the alternative that was available to him,
namely part time employment.
The last issue in contention is whether the termination
was unfair, warranting the Commission’s intervention,
by virtue of the absence of a redundancy payment. The
applicant worked out the three weeks notice period. He
has since been paid an additional two weeks notice. He
was not given any redundancy payment. The applicant
refers to the decision of Frederick John Rogers v Leighton
Contractors (1999) 79 WAIG 3551 where Mr Rogers was
awarded two weeks compensation for each year of service.
He says that the Rogers decision has been followed in
two recent decisions, namely Domenico Mazzone v
Transfield Fabrication Kwinana (2000) 80 WAIG 3080
and Andrew Birnie v A.W.I. Administration Services Pty
Ltd (2001) 81 WAIG 1198. He quotes Beech C in the
Birnie decision at page 1200 as follows—
“The respondent also considers the decision in
Rogers v Leighton Contractors to have been wrongly
decided and urges the Commission not to follow it.
However, I am not persuaded by the suggestion. The
Commission at first instance is obliged to apply the
decisions of the Full Bench which are applicable on
the facts. To do otherwise is to invite inconsistency
and uncertainty.”
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It is uncontested that the applicant worked for the
respondent as a factory hand from 10 August 1995 to 2
February 2001 and on that basis he says given the Rogers
decision he should be paid 10 weeks redundancy payment.
His rate of pay was $412.60 per week. It is also
uncontested that the award applying to Mr Cabrera’s
employment was the Saddlers and Leather Workers’
Award (no. 7 of 1962). This award has no provision for
redundancy payments. The applicant does not rely on the
award. The applicant relies on the Rogers case. He does
not say it was a contractual entitlement, instead he says it
was a factor in the unfair termination, namely the absence
of redundancy payment.
15 I should say there was also a contention regarding the
number of employees employed by the respondent. The
applicant says the respondent had 15 employees at the
time he commenced his employment. The respondent says
that the maximum number of employees he had was 10
employees about 4 years ago, and he has approximately
5 currently. The relevance of this, according to the
respondent, is whether provisions in the Federal or other
jurisdictions regarding redundancy and the exemption of
employers with less than 15 staff should apply or
otherwise be persuasive.
16 The respondent seeks to distinguish their circumstance
from the Rogers case for the following reasons—
“The Commission decided that the method of dismissal was unfair in the Rogers case [my emphasis]
in that the employee was given no notice and was
required to cease work immediately and expressly
stated that the award of compensation was not because the payment made was an insufficient
severance pay.
In Leighton the applicants employment was terminated immediately and he was requested to finish
work on the same day of termination. In this case
the employee was given 3 weeks notice but was also
made aware of his termination 3 weeks prior to that
thus giving him effectively 6 weeks to look for alternative work. Subsequently he has been paid 2
weeks further pay which effectively gives a notice
period of 8 weeks.
In Leighton the applicant was 55 years old. The applicant is 45 years old thereby providing him with a
much better chance of re employment.
The Applicant in Leighton was employed for 10
years. Mr Cabrera was employed for half of this time.
In Leighton the applicant was a supervisor being paid
$1200 per week which is well above the minimum
adult wage so he had limited scope to search for alternative employment for an equivalent weekly wage.
In this case the applicants chances of obtaining employment at the equivalent amount of $420 per week
is much stronger.
Finally we note that Leighton employed many more
than 15 people and had “regular participation in
matters of an industrial nature”. The respondent here
has 5 employees and has never been involved in anything of this nature over approximately 20 years.”
17 In line with the Rogers case the absence of a redundancy
payment is a matter of unfairness in the circumstances
faced by Mr Cabrera. I find that Mr Cabrera was unfairly
dismissed due to the failure to pay him a redundancy
payment. The applicant was otherwise fairly dealt with
and hence having been made redundant there is no job
for him. The loss he has suffered is the loss of a fair
redundancy payment. Having regard to the fact that he is
45 years of age; worked for the respondent for 5 years
and performed adequately; lacks some proficiency in
English (albeit it is clear from the hearing that his
proficiency was adequate to comprehend the proceedings,
even though he was aided by an interpreter); has since
his termination, on his own submission, readily found
employment at a higher hourly rate; the respondent is a
small employer; and in the absence of any industry
standard apparent in the relevant award I would award
the applicant a sum equal to one week for every year of
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Boston West Pty Ltd trading as Axis Information Systems
for outstanding contractual entitlements not being covered
by an award.

service as a fair redundancy payment. That is a redundancy
payment of $2,063.
2
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JOSE LUIS CABRERA, APPLICANT
v.
CLASSIC FASHION ACCESSORIES,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 27 AUGUST 2001
FILE NO
APPLICATION 393 OF 2001
CITATION NO. 2001 WAIRC 03628

Representation
Applicant
Respondent

Applicant dismissed unfairly as no
redundancy paid

Application 278 of 2001 Cosmo SANTIC
Outstanding wages for January
and February 2001
$ 2 997.70
Accrued annual leave payment
(including loading)
$ 9 165.14
(See Exhibits 5 and 6)
$12 162.84 gross

Mr J L Cabrera (with the assistance of an
interpreter Ms Galan)
Mr N Benwell

_______________________________________________________________________________

Order.
HAVING heard Mr J L Cabrera, with the assistance of Ms
Galan, on his own behalf and Mr N Benwell for the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby—
(1) DECLARES that the applicant, Jose Luis Cabrera,
was unfairly dismissed by the respondent on the 2nd
day of February 2001.
(2) ORDERS that the respondent shall pay the applicant the sum of $2,063.00 as a redundancy payment.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03416
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIO CEZAR DA SILVA,WEIMIN
QIN, COSMO SANTIC, MARTYN FRY
& ANTHONY CHARLES WILKINS,
APPLICANTS
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
THURSDAY 2 AUGUST 2001
FILE NO/S
APPLICATIONS 267, 272, 278, 279 &
300 OF 2001
CITATION NO. 2001 WAIRC 03416

Application 279 of 2001 Martyn FRY
Outstanding wages for January and
February 2001
$2 666.66
(including travel allowance)
Accrued annual leave payment
(includes loading)
$3 529.91
(See Exhibit 12)
$6 196.57 gross
Application 300 of 2001 Anthony WILKINS
Accrued annual leave payment
$731.50 gross
(See Exhibit 18)
3

4

5

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for outstanding contractual
entitlements upheld
6
Mr AC Wilkins on behalf of the applicants
No appearance

_______________________________________________________________________________

1

Reasons for Decision.
These five applications under section 29(1)(b)(ii) of the
Industrial Relations Act 1979 were heard together. They
all involve claims from former employees of Amelia and

The claims under each of the applications are set out
below—
Application 267 of 2001 Julio Cezar DA SILVA
Outstanding wages for January and February 2001
$2 800.00
Accrued annual leave payment
$2 283.70
Balance of payment in lieu of notice $ 791.67
(See Exhibits 1 and 2)
$5 875.37 gross
Application 272 of 2001 Wiemin QIN
Outstanding wages for January and February 2001
$2 751.29
Accrued annual leave payment
$ 759.83
(See Exhibits 3 and 4)
$3 511.12 gross

_______________________________________________________________________________

Result

81 W.A.I.G.
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The respondent did not attend the hearing. However, these
applications had been the subject of investigation by an
officer of the Commission and Mr Magnin, a principal of
the respondent had attended those discussions. Notices
forwarded to the respondent were not returned to the
Commission. Before proceedings commenced on the
morning of the 24th July an exhaustive search of the
Commission and other courts in the building was
undertaken to locate Mr Magnin as he had been sighted
by one of the applicants. Despite this Mr Magnin could
not be located.
The applicants called evidence from Mr Cassir who had
been the proprietor of Axis Information Systems up until
December 1999 and had been the managing director until
October 2000. He had entered into contractual
relationships with those employees who had joined the
company prior to January 2000 when ownership passed
to the present entity and had represented the respondent
in securing employment relationships with those
applicants who had commenced employment with the
respondent company for the present proprietor.
Mr Cassir attested to the contractual arrangements entered
into with the applicants including provision of four weeks
annual leave and the leave loading claimed by several of
the applicants. In the absence of an appearance by the
respondent I reject the applications to include annual leave
loading where claims for that entitlement were not made
in the first instance. Exhibits 10 and 14 to 16 support the
evidence provided by Mr Cassir. I accept Mr Cassir’s
evidence as being honest and trustworthy.
Each of the applicants attested to their claims in sworn
testimony. I do not have any reason to disbelieve their
evidence.
The applicants were paid on a monthly basis. Outstanding
wages for January and February 2001 and accrued
entitlements are claimed within the respective contracts.
The respondent failed to pay the full amount of wages
due and closed the business without notice in February
2001.

81 W.A.I.G.
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On the evidence presented by each of the applicants they
have established their entitlements to outstanding benefits
under their respective contracts of employment. The
orders which follow give effect to this determination.

2001 WAIRC 03450
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIO
CEZAR
DA
SILVA,
APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS PTY LTD, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 267 OF 2001
CITATION NO. 2001 WAIRC 03450
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins on behalf of the applicant
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $5 875.37, being the entitlement to outstanding
wages, accrued annual leave and the balance of payment in lieu of notice due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03451
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
WEIMIN QIN, APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
Wednesday, 8 AUGUST 2001
FILE NO/S
APPLICATION 272 OF 2001
CITATION NO. 2001 WAIRC 03451
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________
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Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $3 511.12, being the entitlement to outstanding
wages and accrued annual leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03452
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
COSMO SANTIC, APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 278 OF 2001
CITATION NO. 2001 WAIRC 03452
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $12 162.84, being the entitlement to outstanding
wages and accrued annual leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03453
WESTERN
AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARTYN FRY, APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 279 OF 2001
CITATION NO. 2001 WAIRC 03453
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________
Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $6 196.57, being the entitlement to outstanding
wages including travel allowance and accrued annual leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

2001 WAIRC 03512
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHELLE
ANDREA
COLE
DIGNAM, APPLICANT
v.
INATURE AUSTRALIA PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO
APPLICATION 900 OF 2001
CITATION NO. 2001 WAIRC 03512
_______________________________________________________________________________

Result
Representation
Applicant
Respondent
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Claim for outstanding contractual
entitlements upheld
Mr AC Wilkins in behalf of the applicant
No appearance

_______________________________________________________________________________

Order.
HAVING heard Mr AC Wilkins on behalf of the applicant and
there being no appearance by the respondent, and having found
that the applicant was denied a contractual benefit to which
he was entitled,
NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
1. THAT the Respondent pay to the Applicant the sum
of $731.50, being the entitlement to accrued annual
leave due to the Applicant.
2. THAT the Respondent pay to the Applicant the
amount specified at (1) above within 21 days of the
date of this order.
(Sgd.) W.S. COLEMAN,
[L.S.]
Chief Commissioner.

Application alleging denied contractual
entitlements granted.
Mr D. Moss (as agent)
No appearance

_______________________________________________________________________________

2
2001 WAIRC 03454
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
ANTHONY CHARLES WILKINS,
APPLICANT
v.
AMELIA & BOSTON WEST PTY LTD
TRADING AS AXIS INFORMATION
SYSTEMS, RESPONDENT
CORAM
CHIEF COMMISSIONER W S
COLEMAN
DELIVERED
WEDNESDAY, 8 AUGUST 2001
FILE NO/S
APPLICATION 300 OF 2001
CITATION NO. 2001 WAIRC 03454

81 W.A.I.G.

5

6

7

Reasons for Decision.
(Extemporaneous)
I am satisfied that Ms Dignam was employed by the
respondent and I am also satisfied in relation to the
following matters concerning her claim.
I am satisfied that for the period between Monday, 26
March 2001 to Wednesday, 11 April 2001, Ms Dignam
performed work for the respondent. That work was
performed pursuant to a contract of employment the terms
of which were the continuation of the previous fixed term
contract which had by then expired.
I am satisfied that the terms of Ms Dignam’s employment
continued because of the lack of any evidence of any
agreement between the parties to change any of the
conditions. It would seem to me that the only practical
consequence of Ms Dignam continuing to work after the
expiration of the term of the fixed term contract is that
she continued without a further fixed term. That is, her
contact really became a continuous and ongoing contract
of employment.
I therefore find that the wage that Ms Dignam was earning
at the period that I have indicated was $500.00 per week
and I therefore find that for the period between 26 March
2001 to 11 April 2001 that Ms Dignam performed work
but was not paid and is therefore owed the wages that
were earned between that time at the rate of $500.00 per
week. To that extent therefore I would declare that Ms
Dignam has been denied a benefit under her contract of
employment being wages for work performed for that
period of time.
I now turn to what is the second part of Ms Dignam’s
wages claim. The evidence is that from 11 April 2001
Ms Dignam attended a meeting of her work colleagues
where the news gradually disseminated that the
respondent was in trouble and that for the period between
11 April 2001 until in fact the termination of her
employment received by facsimile on 19 April 2001, Ms
Dignam was still employed. That is, no steps had been
taken by the respondent to terminate her employment.
She had not in any sense sought to terminate her
employment. It is merely that, by virtue of circumstances,
she was unable to attend the work premises, they having
been closed or locked up for whatever reason. She was
not contacted by the respondent to perform work in any
other location and the fact remains therefore that between
11 April 2001 to 19 April 2001 Ms Dignam did not
perform any work.
On that basis, I am not of the view that Ms Dignam can
succeed with a claim that she is entitled to be paid wages
as a benefit under her contract of employment if in fact
work was not performed.
However, it does seem to me to be quite arguable that by
virtue of Ms Dignam’s employment, Ms Dignam had as
a benefit under her contract of employment the
opportunity to work. There is limited authority to support
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such a proposition certainly in relation to persons who
maintain a career by virtue of their reputation, for
example, such as entertainers and so on where it is
important for them to perform their work in order to
establish a reputation and thus find further work and it
has been held that for such persons the opportunity to
work is indeed a benefit under the contract of
employment. That is not to say that the nature of Ms
Dignam’s employment is of an entertainment nature or
that those circumstances apply. However, it does seem to
me to be arguable that whilst a person is employed by an
employer where there is no right in law for an employer
to stand down an employee either with or without pay,
but in this case without pay, that it is quite a reasonable
proposition that such a person is being denied a benefit
under their contract of employment the benefit being the
opportunity to earn wages.
It does seem to me, that Ms Dignam is able to succeed
with a variation to her claim that Mr Moss has put to me
in his submissions and that is that the benefit that has
been denied to Ms Dignam is the right to earn wages she
having been ready, available and willing to do so between
11 April 2001 and 19 April 2001 and I am satisfied that
she should be awarded a monetary equivalent of the wages
she would have earned between that period as
compensation for the loss of the opportunity to earn them.
The contract of employment provided for eight weeks’
notice of termination. Ms Dignam was entitled to that as
a benefit under her contract and yet she merely received
the letter of termination given by Mr Hirschberg and no
payment in lieu. Accordingly, it is a benefit under her
contract of employment which she has been denied. An
Order will issue paying her that benefit.
The next item of the claim is a claim for pro-rata annual
leave. I am satisfied from the schedule that has been
provided, that being exhibit 11, that on the calculations
on that schedule, the claim for annual leave is $1,285.00.
The issue then arises as to whether or not the period for
which Ms Dignam did not perform work is service for
the purposes of annual leave. I suspect it is not, and indeed
that seems to be acknowledged in the way the schedule
has broken up the days of her employment in any event.
It does seem to be, however, consistent with the reasoning
in my earlier decision that Ms Dignam has an entitlement
to be compensated for the lost opportunity to provide
service between 11 April 2001 and 19 April 2001 and it
would seem to me that if the purpose of the compensation
of Ms Dignam for that matter is to be consistently applied
then Ms Dignam should not also lose by the lost
opportunity to work.
It would seem to be therefore that whether Ms Dignam’s
service for annual leave purposes is calculated only up to
and including 10 April 2001 and then Ms Dignam pursues
compensation, if that is the correct word, for the
opportunity to accrue service for annual leave purposes
as an alternate claim on the one hand or whether she
pursues the entire claim in relation to pro-rata annual leave
on the other does not seem to me to produce a significantly
materially different result. It therefore seems to me that
in these circumstances the appropriate Order to issue is
to declare that Ms Dignam has been denied a benefit under
her contract of employment that being pro-rata annual
leave on termination and that being a matter that is
provided for within the contract of employment.
Accordingly, the claim having been amended according
to those calculations it appears to me that it is appropriate
to make an Order that the respondent pay Ms Dignam
the amount of $1,285.00 by way of pro-rata annual leave
due upon termination of her employment.
The final claim is a matter of superannuation and as I
have indicated during the course of those proceedings
while a claim for a superannuation payment that arises
under the Federal Statute is a claim over which this
Commission has no jurisdiction, here the contract of
employment makes it clear that the superannuation
entitlement is an express provision and therefore I find
that it is a benefit that is due under the contract of
employment. It seems to me therefore that an appropriate
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Order to issue is to require the respondent to pay the
superannuation benefit due to Ms Dignam in accordance
with the contract of employment and that as I presently
understand it is set out in exhibit 4 and that is that it is to
be a payment made by the respondent to Westpac Business
Superannuation on Ms Dignam’s account, she having the
membership number which is set out in exhibit 4.

2001 WAIRC 03543
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MICHELLE
ANDREA
COLE
DIGNAM, APPLICANT
v.
INATURE AUSTRALIA PTY LTD,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
WEDNESDAY, 15 AUGUST 2001
FILE NO
APPLICATION 900 OF 2001
CITATION NO. 2001 WAIRC 03543
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging denied contractual
entitlements granted.
Mr D. Moss (as agent)
No appearance

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Moss (as agent) on behalf of the
applicant and there was no appearance on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby—
(A) DECLARES—
That Michelle Andrea Cole Dignam has not been
allowed by her employer benefits to which she is
entitled under her contract of employment;
(B) ORDERS—
(1) That iNature Australia Pty Ltd forthwith pay
Michelle Andrea Cole Dignam—
(a) The sum of $1,300.00 by way of unpaid salary due to her for the period 26
March 2001 to 11 April 2001;
(b) The sum of $600.00 by way of payment in lieu of the opportunity to earn
wages for the period 12 April 2001 to
19 April 2001;
(c) The sum of $1,285.00 by way of prorata annual leave entitlements due to
her under her contract of employment;
(d) The sum of $4,000.00 by way of payment in lieu of 8 weeks’ notice;
(2) That iNature Australia Pty Ltd forthwith pay
the sum of $1,345.00 into Michelle Andrea
Cole Dignam’s account at Westpac Business
Superannuation.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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2001 WAIRC 03552
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
KEITH ROSS GENTRY, APPLICANT
v.
COLES MYER LOGISTICS PTY LTD,
RESPONDENT
CORAM
COMMISSIONER P E SCOTT
DELIVERED
THURSDAY, 16 AUGUST 2001
FILE NO
APPLICATION 1300 OF 2000
CITATION NO. 2001 WAIRC 03552
___________________________________________________________________________

Result
Representation
Applicant
Respondent

5

6

Claim of harsh, oppressive and unfair
dismissal dismissed
Mr P Winter
Mr A Burnett (of Counsel)

7

___________________________________________________________________________
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2

3

4

Reasons for Decision.
The applicant says that he was harshly, oppressively and
unfairly dismissed from his employment as a store person
with the respondent at its distribution centre, and he seeks
reinstatement to a clerical position within the distribution
centre. He says that if the Commission finds that
reinstatement is impracticable then the applicant seeks
the remedy of payment of a contractual benefit of a
redundancy payment. He says that he has been made
redundant.
The applicant says that following an injury, accepted as
being a workers’ compensation injury, when he was
undertaking work in his position as a store person in the
distribution centre, he was provided with clerical work
as part of his rehabilitation. He says that the respondent
made a decision to retrain him into clerical work in June
or July 1999 when it was clear that he was unable to
return to his pre-injury work because of the injury. His
employment terminated prior to his rehabilitation being
complete. He says that s.84AA of the Workers’
Compensation and Rehabilitation Act 1981 (“W C and R
Act”) requires that the employer provide him with a
clerical position. He says that part of the respondent’s
unfair treatment of him is that it failed to provide him
with one of the clerical positions which became vacant
during the time when the respondent must have been
aware that he was not likely to be rehabilitated into the
store person’s duties and that even if he was not fully
competent to undertake the work, the respondent was
obliged to provide him with appropriate training to ensure
that he could undertake the work.
The respondent says that it has done all that could
reasonably be done in assisting the applicant. It says that
it held his position as a store person open for a period of
two years during which time his prospects of returning
to his pre-injury work were not finally determined. It says
that it has provided him with clerical work not as a
permanent position but as part of the rehabilitation
programme and in an effort to keep him productive for as
long as it possibly could. It denies that it has any obligation
to provide him with a clerical position and has not harshly,
oppressively or unfairly dismissed him. Further, the
respondent says that the applicant was not made
redundant. His store person position was kept available
for him and its inability to provide him with a clerical
position does not mean that he is redundant.
The evidence before the Commission as to the history of
the applicant’s injury, rehabilitation process and
termination is largely agreed. The facts are that on 7 May
1998 the applicant experienced pain in his left shoulder
while driving a forklift as part of his duties. Initially, he
did not report this as he hoped it would not be more than
a short term problem. However, he visited his general
practitioner, then Dr Goh, who on 3 June 1998, issued
him with a First Medical Certificate pursuant to the W C
and R Act. On that same day, Ms Noeleen Standley, the
respondent’s Human Resource Manager, prepared
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instructions to the Manager and supervisors of the area
in which the applicant worked and to the applicant, on
guidelines for a return to work on alternative duties and a
list of alternative duties. The duties included scanning
and sorting of stock; gatehouse duties with no manual
handling; painting the gatehouse using his right arm and
involving no stretching; photocopying for administration;
and rack audits.
In July 1998, the applicant had a non-work related foot
injury which added to the difficulties associated with his
shoulder. Some of the duties allocated to him as alternative
duties proved to be unsatisfactory because of his foot
problem.
Following a report by Dr Alan Home, an occupational
physician, alternative duties guidelines were considered,
and communications between Ms Standley and others
within the respondent’s operations sought to find suitable
alternative duties.
On 10 September 1998, MMI Insurance advised the
respondent that liability for the applicant’s workers’
compensation claim had been accepted.
In October 1998, the respondent was attempting to
increase the applicant’s duties to get him back to his
normal duties and requested permission from Dr Ooi, the
applicant’s then general practitioner, for this to occur. In
particular it sought clarification of his capacity for
physical warehouse duties, the hours he might be able to
perform the work, and any lifting and movement
restrictions and the like. Gatehouse and customer service
duties were being performed by the applicant in an effort
to keep him productive, and those duties were undertaken
on a temporary basis in the absence of their normal
occupants on leave.
At this time the applicant was performing some limited
stores duties combined with the other less physical duties.
In November 1998, a rehabilitation provider, Excel Safety
Ergonomics Rehabilitation Pty Ltd, through Mr Adrian
Carmody, had been appointed to work with the applicant
and the respondent to achieve the best prospects for the
applicant’s full return to work. By this time it was also
contemplated that surgery on the applicant’s shoulder may
be necessary.
In a memorandum dated 10 November 1998 to the
warehouse supervisors and to various management
personnel, Ms Standley advised of the need for them to
be proactive in looking for meaningful tasks for the
applicant.
On 11 December 1998, the applicant had surgery on his
shoulder and did not return to the workplace until March
1999.
When he returned to work in early March 1999, the
applicant was to do four hours work per day. In April
1999, Mr Carmody reported that “Dr Blum (the
applicant’s then general practitioner) is also of the opinion
that Mr Gentry is unlikely to return to the workplace
successfully in the longer term if he is required to return
to repetitive manual handling in accordance with his preinjury duties.” On 30 April 1999, Mr Carmody reported
to Ms Standley that amongst other things, “Mr Gentry
attended Mr Tony Jeffries (orthopaedic surgeon) for
review on 20 April 1999. Contact with Mr Gentry
following the review establishes that Mr Jeffries is passing
the medical and rehabilitation management back to the
general practitioner and he believes that Mr Gentry may
not reach his optimum capacity for a period of twelve
months post surgery but this has not been ratified in
writing.”
On 19 May 1999, Mr Carmody wrote to Dr Blum noting
that amongst other things, “when this case was discussed
with you by telephone on 12 April 1999 it was your
opinion that it would be appropriate to permanently
redeploy Mr Gentry into clerical duties given his age,
previous work history and recovery time and I agreed to
discuss this with the employer. He was also reviewed by
Mr Jeffries on April 1999, and it was his view that we
should allow 12 months recovery time from the date of
surgery before Mr Gentry will reach his optimum
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recovery.” He also reported that the applicant had a set
back due to over excursion and that he returned to work
for four hours a day.
At this point it seems that Mr Carmody was of the view
that “vocational rehabilitation could be very prolonged
if we aimed to return Mr Gentry to warehouse floor duties.
Furthermore, it would not be in the best interest of either
party if we should pursue this goal given the potentially
high risk of aggravation to the left or right shoulder
pathology. As his current duties will not transpire into a
permanent position I advise that it would be a good time
to start looking for a permanent clerical position within
the firm. This was discussed with Mr Gentry in the
workplace on 17 May 1999. While he has some initial
fear of moving from this current workplace, he could see
that there could be some short term and long term benefits.
Particularly, as he is not in a position to choose early
retirement, and it is likely he will achieve a capacity to
carry out full time clerical work.”
On 18 May 1999, the respondent advised Mr Carmody
that a short term clerical work trial would be available
from Monday, 24 May 1999 for a period of three weeks,
working in the Coles Distribution Centre. Mr Carmody
noted that, “this is seen as a good opportunity to allow
the applicant to accommodate redeployment in a gradual
manner.”
The applicant undertook this work trial and the reports
from his workplace supervisors noted his experience, his
diligence and his good attitude. It was anticipated that
the work trial and his approach to it would provide him
with a reference for any future position that he might
seek.
In July 1999, Excel, the rehabilitation provider, assisted
the applicant to prepare a resume. This was to be used by
Ms Standley in attempting to help the applicant to find
another job or a work trial at another site within the Coles
Myer group of companies. Ms Standley was to attend a
meeting of Human Resource Managers and Occupational
Health and Safety Co-ordinators from other companies
within the group and the work trials had already been
arranged for four weeks and four days for some clerical
work at the Coles Canning Vale Warehouse.
By August 1999 no other viable work opportunities had
arisen.
In September a number of things occurred. On 9
September 1999, Mr Carmody noted in a report to Ms
Leanne Edwardes of MMI Insurance that “unfortunately
in-house job canvassing has not been successful and this
has been followed up over the past two months.” It was
noted that by this time the applicant’s progress had largely
plateaued. On 22 September 1999, after being reviewed
by Mr Jeffries, the applicant met with Mr Carmody and
Dr Blum. Dr Blum expressed the view that in the longer
term, the manual handling stores duties previously
undertaken by the applicant would all be inappropriate
in the long term, and advised that the applicant’s options
for outside employment would be extremely limited given
his age and multiple injury history.
On 24 September 1999, there was a meeting between the
respondent and the applicant including the applicant’s
union delegate Mr Trevor Saunders. It was noted that the
rehabilitation funds were soon to be exhausted. At this
meeting, the applicant was advised that there was a clerical
position in Customer Service available for a period of 6
months but this would not be an on going position as he
would be relieving other workers on leave.
In respect of the six months temporary work, Mr Carmody
noted in his report of 11 November 1999 to Ms Edwardes
of MMI Insurance that at this meeting the applicant was
“aware of his position with the current legislation in that
his previous work position can be filled after a period of
twelve months if the employee has not returned to preinjury duties. Mr Gentry resolved to accept the offer from
the employer and he will negotiate his position thereafter
in the hope that a suitable position will come up within
the Coles/Myer Group at that time.” In his evidence, the
applicant acknowledged that this was discussed with him.
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23 On 13 October 1999, Dr Blum advised Ms Standley in a
discussion that “Keith will never get back to warehouse
work”.
24 For 6 months commencing in October 1999, the applicant
performed clerical work in the temporary position in
Customer Service in place of other employees on leave.
This was to end in March 2000 when the position would
be reviewed. The applicant initially thought that this
would mean that his employment would automatically
terminate at the conclusion of the temporary work but he
was advised that the situation would be reviewed at that
point.
25 The evidence indicates that from December 1999, the
applicant experienced increased pain in his left shoulder
and the prospect of further surgery was raised. This
surgery took place on 27 March 2000. It was anticipated
that after the further surgery, it would be a further 4
months before the applicant would reach “maximal
medical recovery”. At that time it was reported that it
was not possible to determine the extent of the permanent
disability.
26 In February 2000, Dr Alan Home said that it was unlikely
that the applicant would return to his pre-accident duties.
The applicant was unfit to return to work after the surgery.
27 By 16 June 2000, Mr Peter Campbell, the applicant’s
orthopaedic surgeon, reported that “I am confident that
with a due passage of time (the applicant) should be able
to resume all normal activities both work and
recreational”, and on 31 July 2000 that “I do not think
Keith is going to have any long term disabilities as a result
of this surgery. Keith’s work capacity should not be
negatively affected by the injury or this surgery.”
28 However, it is now clear from all other evidence that Mr
Campbell’s opinion was overly optimistic. The applicant
has not recovered and at the time of the hearing there was
no prospect of his returning to stores duties. He continued
to receive workers’ compensation payments and there was
no indication that these payments would cease in the near
future.
29 In July 2000, there was a discussion between Ms Standley
and Dr Blum about the applicant’s condition and
prospects. During the whole period since he first went
on workers’ compensation, the applicant’s warehouse
store person position had been kept open for him. He
was clearly unable to return to that position. Dr Blum
said to Ms Standley that the applicant was able to come
back to work on very limited hours and duties. Ms
Standley discussed the situation with management and
looked at all options across the distribution centre and
found no job, temporary or permanent, available for the
applicant within his capacity. The situation was discussed
with the insurer and with the respondent’s head office
and on 28 July 2000, the respondent met with the
applicant and his representative. The applicant was
advised that there was no further work available for him,
that his position had been kept open but that this was not
able to continue indefinitely. In those circumstances, his
employment was terminated. As noted, at the time of
hearing, almost 12 months later, the applicant was still in
receipt of workers’ compensation payments and there was
no impending cessation of those payments.
30 The Commission has heard evidence from the applicant;
Dr Blum, the applicant’s general practitioner after the
applicant had seen Dr Goh and Dr Ooi; Mr Adrian
Carmody, the applicant’s rehabilitation provider; Ms
Beverly Anderson, a former employee of Myer
Distribution Centre and a work colleague of the applicant
for some period of time; Joseph Bullock, Secretary of
the Shop, Distributive and Allied Employees Association
and a number of other unions; Noeleen Margaret Standley,
the respondent’s Human Resources Manager; and
Christopher John Sparks, the Distribution Centre Manager
for the respondent.
31 I have considered the evidence of all these witnesses,
having observed them as they gave their evidence. I am
satisfied that from the perspective of each of them, they
have given evidence to the best of their knowledge and
have been honest and forthright in that evidence. I have
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no cause to disbelieve the truthfulness of any of that
evidence except, in respect of opinion evidence of Ms
Beverly Anderson where she purported to know the
requirements of particular jobs available during the course
of the applicant’s injury and rehabilitation, and to know
the applicant’s skills. In particular her evidence regarding
her knowledge of a wages clerk position because she was
located in the office next door to a wages clerk, was
questionable. I have also taken into account the multitude
of medical certificates and reports, and other evidence
before the Commission.
I have considerable sympathy for the applicant’s situation.
He is a person in the last years of his working life and yet
is unable to work in the capacity in which he was engaged
by the respondent because of work related injury
associated with a degenerative condition. He has been
able to perform some clerical work during the course of
his rehabilitation process and has received comments
which reflect well on his diligence and enthusiasm for
the work.
Having said that though, the question which needs to be
answered is whether the respondent has unfairly exercised
its lawful right to terminate his employment in such a
way as to warrant the intervention of the Commission in
that termination.
Hindsight is a wonderful thing by which all matters can
be resolved. In hindsight it is possible to assess that the
applicant would never have been able to return to his pre
injury duties as a store person. However, none of the
parties had the benefit of hindsight during the course of
two years during which the applicant was undergoing
surgery on two occasions, physiotherapy, regular
treatment and medication, and was performing a range
of alternative duties to test his capacity to undertake those
duties and to provide him with meaningful work. He was
provided with a work trial and then, with his clear
knowledge and understanding, almost 18 months after
his injury, he was provided with 6 months work to replace
another clerical person who was absent on leave from
the Customer Service area. It was known to him and he
acknowledged in his evidence that this position was only
ever to be temporary and that the respondent would
examine his situation and the work availability at the end
of that period.
An examination of the applicant’s condition according
to medical and rehabilitation reports available to the
employer throughout a period of over two years shows
that there was no consistent line through those reports.
Only Dr Blum’s view contains the same theme—that the
applicant should not and could not return to his pre injury
duties. Other reports before the respondent make the
picture far less clear. Both Dr Blum and Mr Carmody
had particular views about the applicant’s future work
capacity. Mr Carmody’s view was based on Dr Blum’s
advice to him and Mr Carmody acknowledged that he
does not investigate these matters himself, he must rely
on the reports of others. Dr Blum’s first assessment,
reported by Mr Carmody on 13 April 1999 was—
“Dr Blum is also of the opinion that Mr Gentry is
unlikely to return to the work force successfully in
the longer term if he is required to return to repetitive manual handling in accordance with his pre
injury duties.”
I note that this comment is far from categorical and refers
to “returning to the work force in the longer term” if
certain things are done. (my emphasis) On 30 April Mr
Carmody reported Mr Tony Jeffries’s view—
“He believes that Mr Gentry may not reach his optimum capacity for a period of twelve months post
surgery, but this has not been ratified in writing as
yet.”
On 19 May, in a report to Dr Blum, Mr Carmody noted—
“He was also reviewed by Mr Jeffries on 19 April
and it was his view that we should allow twelve
months recovery time from the date of surgery before Mr Gentry will reach his optimum recovery.”
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38 Therefore, in May 1999, twelve months after the injury,
the information available to the respondent from the
applicant’s orthopaedic surgeon was that the applicant
would not reach his maximum capacity or optimum
recovery following surgery, for a further 5 months.
39 Mr Carmody also noted in his report of 19 May 1999,
the discussions he had with the employer regarding the
applicant’s vocational direction. He noted that “as his
current duties will not transpire into a permanent position
I advise that it would be a good time to start looking for
a permanent clerical position within the firm.” However,
at this time the applicant’s maximum capacity was not
known. In any event, at this point the respondent had
identified alternative duties for the applicant, was
providing him with opportunities for working within his
capacity, and was actively looking for opportunities for
him.
40 By September 1999, Mr Carmody was reporting that the
applicant’s “progress has largely plateaued”.
41 By February 2000, Mr Jefferies wrote that if certain
treatment did not settle the applicant’s shoulder then
further surgery might be necessary and this came to pass
on 27 March 2000 when Mr Peter Campbell undertook
that surgery. It was anticipated that it would be a further
four months before he could reach “maximal medical
recovery”, as indicated earlier. As noted earlier too, on
16 June 2000 and 31 July 2000 and Mr Peter Campbell,
the orthopaedic surgeon, made reports about the
applicant’s long term resumption of “all normal activities
both work and recreational” and that his “work capacity
should not be negatively effected by the injury or this
surgery.” It is now clear that his view at that time was
incorrect.
42 It is fair to say then that while Dr Blum’s view, apparently
formed around April 1999, may have been correct, with
hindsight, the employer had conflicting information
which meant that the situation was far from clear or
resolved. However, in July 2000 Dr Blum spoke to Ms
Standley about the applicant returning to work on
restricted alternative duties following his second
operation. At this time, the company examined the work
available and considered its options. There was no suitable
work for the applicant. The respondent had kept the
applicant’s job as store person open for two years and it
was now clear, notwithstanding Mr Peter Campbell’s
incorrectly optimistic reports, that the applicant would
not return to his pre injury duties and is still on workers’
compensation.
43 In those circumstances, having provided the applicant
with alternate duties for the purposes of rehabilitation,
seeking out and obtaining the work trial external of its
own operations, and then providing 6 months temporary
clerical work in the Customer Services area which expired
on the return of the incumbent from leave, the respondent
had no further work for the applicant. It was not obliged
to find or create a position for him, and he could not
return to his pre injury store person’s position which until
then had been held open for him. Accordingly, I am
satisfied that there is no unfairness to the applicant in
that he was not able to perform his job and the respondent
had no other work for him. The temporary work provided
to him was no longer available. The respondent has been
reasonable and has made real efforts on behalf of the
applicant. It has not treated him in a callous or
inconsiderate manner.
44 As Mr Carmody said in his evidence, rehabilitation is
not always successful. I am satisfied that reasonable efforts
were made by the respondent to rehabilitate the applicant
into a job. Although his particular attention may not have
been drawn to available clerical positions as they became
vacant, notices were placed on notice boards in the
applicant’s workplace and he could have applied for them
had he so chosen. I note that in September 1999, the
applicant clearly knew and understood that there was
nothing guaranteed for him past the six months temporary
customer service clerical work. He could have made
appropriate enquiries during that time. There is no
obligation on an employer to advise an employee of
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available jobs. In any event as noted above, and as noted
on a number of occasions within the evidence, available
positions were posted on the notice board and the
applicant would have had access to those except of course
when he absent from the workplace. Mr Carmody noted
in his evidence that there is no standard practice amongst
employers about notifying employees on workers’
compensation of positions that may be available. Further,
I accept the evidence of Ms Standley as to the reason
why she did not, as a general practice, notify employees
on workers’ compensation of positions available.
However, in the circumstances, Ms Standley on behalf of
the respondent made considerable efforts to assist the
applicant in finding alternate work.
Ms Standley made efforts to have other human resources
managers and others within the companies associated with
the respondent made aware of the applicant’s availability.
As to the suggestion that the respondent has breached
s.84AA of the W C and R Act, I note that these are not
proceedings for the enforcement of that Act. However, as
Beech C noted in Hoffman v Western Australian
Aboriginal Media Association (1999) (76 WAIG 3718)
the provisions of that Act can be a matter taken into
account by the Commission. Section 84AA of the W C
and R Act provides—
“84AA.—Employer to keep position available during
worker’s incapacity
(1) Where a worker who has been incapacitated by disability attains partial or total capacity for work in
the 12 months from the day the worker becomes
entitled to receive weekly payments of compensation from the employer, the employer shall provide
to the worker—
(a) the position the worker held immediately before that day if it is reasonably practicable to
provide that position to the worker; or
(b) if the position is not available, or if the worker
does not have the capacity to work in that
position, a position—
(i) for which the worker is qualified; and
(ii) that the worker is capable of performing,
most comparable in status and pay to the
position mentioned in paragraph (a).
Penalty: $5 000.
(2) The requirement to provide a position mentioned in
subsection (1)(a) or (b) does not apply if the employer proves that the worker was dismissed on the
ground of serious or wilful misconduct.
(3) Where, immediately before the day mentioned in
subsection (1), the worker was acting in, or performing on a temporary basis the duties of, the position
mentioned in paragraph (a) of that subsection, that
subsection applies only in respect of the position held
by the worker before taking the acting or temporary
position.
(4) For the purpose of calculating the 12 months mentioned in subsection (1), any period of total capacity
for work is not to be included.
[Section 84AA inserted by No. 48 of 1993 s.39.]”
That section of the Act is to be read as a whole and in
context. As Beech C noted—
“It requires the employer to hold the employee’s job
open for 12 months while the employee is in receipt
of worker’s compensation, and if the absence is less
than 12 months then they are able to return to work.”
As Mr Burnett, for the respondent, noted, the provision
in the W C and R Act modifies the common law of
frustration in that regard. The applicant’s period of
incapacity for his substantive position lasted at least two
years and was still ongoing at the time of the hearing. It
is never been my understanding that the W C and R Act
requires an employer to provide to an incapacitated
employee an alternative position where no position within
his capacity exists. Nor is the employer required to create
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a position beyond its operational requirements. It is not
required to restructure other positions and to remove and
reallocate duties for which the employee is fit and
qualified. It is not required to train an employee in other
skills to enable the employee to obtain other work. It is
often the case, though, that as part of the rehabilitation
process, an employer will make up a workload by
grouping together tasks and duties for the purpose of
providing work for a period to allow rehabilitation to be
pursued. This is what has occurred in the case of the
applicant’s clerical work in the time since his injury. In
addition, the applicant relieved others on leave in areas
of his capacity and ability.
In those circumstances, I am not satisfied that any conduct
on the part of the employer in respect of its obligations
under the W C and R Act, where that is relevant, has
contributed to any unfairness to the applicant.
As to the claim by the applicant that he was made
redundant, it was very clear that he was not. His
substantive position was held open for two years. His
clerical duties were only ever for rehabilitation purposes
and were temporary. This was known to the applicant. At
the time of the termination, the last work performed by
him in the Customer Services area was not redundant in
that it was no longer required to be done. On the contrary,
the incumbent had returned from leave.
In all of these circumstances, I am not satisfied that the
applicant was harshly, oppressively or unfairly dismissed
and he is not owed redundancy pay.
As to the question of notice, the applicant was unfit for
work at the time of termination of employment. He was
unable to perform work. He is not entitled to pay in lieu
of notice in those circumstances. In any event, he
continued to receive workers’ compensation payments and
was receiving them at the time of the hearing with no
indication that they would be discontinued in the near
future. Had he been paid in lieu of notice for the period
during which he was unfit, the applicant would have
received a double amount of pay, being workers’
compensation together with pay in lieu of notice for the
same period of time. This is not intended to be the
application of workers’ compensation payments.
There is the matter of whether or not the applicant told
Ms Standley that he did not want part-time work as part
of his rehabilitation. There is conflict in the evidence in
that regard. If there had been some misunderstanding
between Ms Standley and the applicant over that matter,
in the circumstances it has not been demonstrated that it
constituted unfairness to the applicant. I make no findings
as to whether or not this was conveyed to Ms Standley,
however in the scheme of things I am not satisfied that it
constitutes a matter upon which this matter would turn.
As to whether there was any procedural unfairness in the
manner in which the termination took place, from
September 1999 until March 2000, the applicant knew
that at the end of that temporary work the respondent
would have to review his situation and that there was no
guarantee of further work for him. He was invited to bring
his union representative to the meeting at which his
employment was terminated and there appears to have
been considerable discussion. I am not satisfied that there
has been any procedural flaw in the process adopted in
bringing about his termination of employment. However,
if I am wrong in that matter then I am not satisfied that it
would effect the overall position in respect of his
termination given the lengths to which the employer has
gone in attempting to accommodate the applicant’s
circumstances.
In all of the circumstances the application ought to be
dismissed.
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a friend. The applicant said she took a bundle of envelopes
for the customer and gave them to him. She said that she
did not realise there were three envelopes of photos rather
than two. The customer was inspecting the photographs
at the counter. The applicant said that she then rang up a
sale for two envelopes of photographs and not three that
were actually involved. The applicant testified that when
this was brought to her attention, she left the store, located
the customer, obtained the money from him and returned
to ring up the sale on the till.
6.

Ms Jodie Maloney, a supervising pharmacy assistant,
called by the respondent, said that she was present at the
time of this incident. She testified that she saw the
applicant serve the customer, a known friend of the
applicant. Ms Maloney said she noticed that the sale rung
up on the cash register was for the sum of $17.90, that
being two envelopes of photographs at $8.95 each. Ms
Maloney could not see how many envelopes were
involved, as they had been placed into a plastic bag and
the applicant’s hands were covering the bag. Ms Maloney
had some suspicions about this transaction. She offered
to take over the sale so the applicant could return to the
in-store training then being conducted. The applicant
refused this request.

7.

After advising the applicant that she should remove the
bottoms of the envelopes to take advantage of a
promotional offer by the developer, she noticed that there
were three sets of photographs in the bag. The applicant
ripped off the bottom slip from one of the envelopes and
shortly after, Ms Maloney saw the applicant tear off the
other two envelope bottoms and then give the envelopes
to the customer, which Ms Maloney said she did quickly.

8.

Being suspicious of this, Ms Maloney then checked the
tabs placed in the developer’s promotional box, and
retrieved three cut-off envelope tabs in sequential
numerical order. This was reported to the pharmacy
manager, Ms Eldon. Ms Maloney testified that she told
Ms Eldon what had occurred and that the applicant had
sold her friend three sets of photographs but only appeared
to have charged for two. Ms Eldon, also called to give
evidence, testified that she then approached the applicant
and asked her about the transaction. She said that the
applicant initially told her that there were only two sets
of photographs. Ms Eldon then produced the three
envelope slips in response to which, the applicant said
that one was already there previously. Ms Eldon replied
that the three sets of photographs had all been received
by the respondent pharmacy that day, to which the
applicant replied that the customer had paid for one role
of film the prior week, and was picking it up that day
also.

9.

It was Ms Eldon’s evidence that she told the applicant
that as the numbers on the slips were consecutive, they
must have been received that day, and this meant that the
three films were lodged for processing at the same time,
because of the sequential numbering. Copies of the slips
and their corresponding processing numbers were in
evidence.

___________________________________________________________________________

Result

Claim of harsh, oppressive and unfair
dismissal dismissed

___________________________________________________________________________

Order.
HAVING heard Mr P Winter on behalf of the applicant and
Mr A Burnett (of Counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—
THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,
[L.S.]
Commissioner.
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Reasons for Decision.
This is a claim by the applicant pursuant to s 29(1)(b)(i)
of the Industrial Relations Act 1979 (“the Act”) that she
was unfairly dismissed by the respondent on or about 14
February 2001.
2. A preliminary issue was raised by counsel for the
respondent, that being whether the applicant was
dismissed to found jurisdiction in the Commission to
entertain the applicant’s claim.
Facts
3. The facts are relatively straightforward and as the
proceedings unfolded, were not largely in contest.
4. The applicant had been employed as a pharmacy assistant
at the Phoenix Pharmacy for about two years, with about
the latter six months of her employment being with the
respondent, which had acquired the business.
5. The events leading up to the applicant’s dismissal can be
briefly stated. On or about 13 February 2001, the applicant
was serving a customer involving the collection of three
sets of photographs that had been developed. The
applicant testified that on this day, she was involved in
some staff training. The customer, a person she knew,
came to collect the photographs. The customer was with
1.
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10. Ms Eldon testified that the applicant then said, without
looking her in the eye, that she had made a mistake and
that she would pay for it herself. A short time later, Ms
Eldon noticed the applicant leaving the pharmacy, saying
she was going to the toilet and took the key. Some time
later, the applicant returned, said she had found the
customer and produced the balance of the money. Ms
Maloney was standing in the dispensary at the time of
the conversation between the applicant and Ms Eldon and
said she heard and saw the events. She generally
confirmed in her evidence, what Ms Eldon had said.
11. As a result of what they had seen, and by inference, their
refusal to accept the applicant’s explanation, contact was
made with the proprietor, Mr Caffey. This contact was
made in the context on the evidence, of other concerns
about the applicant’s honesty and performance, the subject
of previous oral and written warnings to the applicant,
also in evidence.
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12. Ms Eldon said she was very angry with the applicant and
explained the situation to Mr Caffey. She testified that
she was certain there had been no mistake and that the
applicant had intended her conduct. Ms Eldon also told
Mr Caffey about the applicant’s previous warnings for
not following the customer discount policy and other
performance issues, that had been raised with her. Mr
Caffey advised Ms Eldon that he would deal with the
matter.
13. The next morning on 14 February 2001, Mr Caffey
telephoned the applicant on her mobile telephone. The
applicant was driving to work and pulled over to speak
with Mr Caffey. Mr Caffey said he had been advised of
the events on the day previous regarding the photographs,
and he had given her every opportunity to change her
ways. He said he could no longer tolerate her dishonesty.
He asked the applicant to explain what had happened.
The applicant said that the photos had been paid for so it
was not theft. Mr Caffey did not agree. He indicated to
the applicant in this conversation that he would give her
two choices. The first choice was that she could resign
and if she chose to, he would pay her entitlements
amounting to about three weeks wages. The applicant’s
evidence was that she understood that she would receive
a cheque for three weeks wages.
14. The other option presented to the applicant was that he
would report her conduct to the police, she would be
charged with theft, and would be dismissed. The
applicant’s evidence was that she was not concerned about
the police being raised in the discussion as she said she
had not stolen anything. Mr Caffey testified that when he
asked the applicant which option she wanted the applicant
laughed and said she would resign. The applicant did not
attend the pharmacy that day. Mr Caffey said that the
applicant did not seem emotional or upset at the end of
their telephone conversation. The applicant said that she
was and was crying as she drove back to her home.
15. The next day, on 15 February 2001, the applicant attended
the respondent pharmacy to collect her cheque. She saw
Ms Eldon. Ms Eldon, who had been previously informed
by Mr Caffey that the applicant had resigned, requested
the applicant’s letter of resignation. The applicant told
her she did not know what to write. Ms Eldon testified
that she said to the applicant to write that she resigned
from the pharmacy, unless she had anything else to say.
She gave the applicant some paper and a pen following
which, the applicant wrote out her letter of resignation
and was given a cheque. When opening the envelope
containing the cheque, the applicant saw that the cheque
was not for the amount agreed. Apparently, the applicant
had less annual leave entitlements than Mr Caffey
originally thought. A telephone conversation then took
place between the applicant and Mr Caffey, where after
some discussions, Mr Caffey agreed to adjust the cheque
to include the additional three weeks pay. A fresh cheque
was then drawn and given to the applicant.
16. Following the new cheque being given to the applicant,
both Ms Eldon and Ms Maloney testified that the applicant
created somewhat of a scene by saying in a loud voice as
she was leaving the pharmacy, that she was not a thief;
Mr Caffey had not heard the last of this; and she would
take the matter further.
17. Ms Eldon telephoned Mr Caffey to report on what had
occurred. In light of this, he immediately telephoned the
applicant to ask her what was going on as he thought
there was an agreement. The applicant continued to deny
she had stolen anything. Mr Caffey requested the applicant
to fax him a letter acknowledging that she had received
the cheque and that this finalised all matters between them.
He said that if she did not do this then he would cancel
the cheque. Mr Caffey testified that the applicant agreed
to this. Shortly thereafter, Mr Caffey received a further
telephone call from the applicant, advising that she would
only write such a letter if she could cash the cheque first.
Mr Caffey responded by saying words to the effect that
he “was finished playing games and not to bother
presenting the cheque because he would be cancelling it
the next day”. This apparently occurred.
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Findings and Conclusions
18. Whether an employee has been dismissed for the purposes
of attracting the Commission’s jurisdiction in matters of
this kind depends on the facts. There needs to be a
conclusion on the facts that in the case of a resignation,
the employee had no real choice but to resign: A-G v
Western Australian Prison Officers’ Union of Workers
(1995) 75 WAIG 3166; Mohazab v Dick Smith Electronics
(No 2) (1995) 62 IR 200. Some reference was made by
counsel for the respondent to a decision of Beech C in
Dyer v Solahart Industries Pty Ltd (1998) 78 WAIG 745,
in which Beech C concluded, in relying on Prison
Officers’, that cases of “resign or be dismissed” and
breaches by an employer of the implied duty of being a
good and considerate employer, will be held to be
“constructive dismissals”. With respect, I disagree. In
my opinion, whether such will be the case depends on
the facts. It is to be noted that Rowland J, (with whom
Kennedy and Anderson JJ agreed) in Prison Officers’,
observed at 3169 that whether or not a “constructive
dismissal” falls within the category of an unfair dismissal
for the purposes of the Commission’s jurisdiction, will
turn on the facts of the case. His Honour further observed
at 3169—
“This case, it seems to me, falls into the category of
case which is usually described as a “resign or be
fired” type of case. That type of case will usually, if
it involves improper conduct, at common law, cause
the resignation to be voided so that there is in fact
no dismissal or termination of employment.”
19. There may be cases in which there is a request for a
resignation accompanied initially by a threat of dismissal,
but other events intervene, such as negotiation on terms
for a resignation. Depending on the circumstances,
although such a case may be seen as a “resign or be fired”
case at first blush, in reality, it may well be open to
conclude that it was the intervening event of the
negotiations that then actuated the resignation, and not
any threat of dismissal itself.
20. In my opinion, having regard to the totality of the evidence
in this case, it could not reasonably be said that the
applicant’s decision to resign in the circumstances in
which it occurred, was truly at her own initiative. There
was no real alternative because the respondent made it
plain that she was going to be dismissed summarily and
the police would be involved and I find accordingly. There
were therefore two elements involved in this case, the
threat of the police being involved, and the threat of
summary dismissal. There was no offer by the respondent
for the applicant to have time to consider her position or
to get advice. There was no negotiation as to the position.
The respondent did not want the applicant back on the
premises working. I find accordingly. In my opinion, this
case invokes the principles discussed in the Prison
Officers’ case.
21. Counsel for the respondent also submitted that the
applicant’s contract of employment came to an end
without any action by the employer, because of the
applicant’s repudiation of the contract of employment. I
am not persuaded by this submission. The contemporary
state of the authorities in the Australian context, strongly
points to the adoption of the “elective” approach to
repudiation of contracts of employment, and not the
“automatic” approach. That is, as with the repudiation
of any contract, the innocent party has two options, they
being to accept the repudiation and take steps to bring
the contract to an end, or, to affirm the contract. The
contract does not automatically come to an end on the
repudiation: See generally Macken, McCarry and
Sappideen’s The Law of Employment 4th Ed at pp215219 and the authorities there cited.
22. In this case, the respondent, in light of what it considered
to be the applicant’s repudiation of the contract of
employment by her misconduct, took steps to bring it to
an end, thus accepting the repudiation.
23. I therefore conclude that the applicant was dismissed. I
am also of the view that in light of the applicant leaving
the employment of the respondent effectively
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immediately, and not being paid any of her accrued
entitlements, that the dismissal should be regarded as
summary in nature. So characterised, the respondent bears
the evidential burden of establishing the conduct on which
it relies, to justify the summary dismissal: Newmont
Australia Ltd v Australian Workers Union (1988) 68
WAIG 677.
In the alternative, even if it could be said that the applicant
truly resigned, it was clear on the evidence that the
resignation was procured, at least in part, based upon Mr
Caffey’s representation to the applicant that she would
be paid three weeks wages. That was certainly the
applicant’s understanding of the position. In cancelling
the cheque, the respondent repudiated that agreement. I
do not think it open for the respondent to now rely upon
an agreement, in circumstances in which it itself has
repudiated one of its terms. It would be, in my opinion,
contrary to equity and good conscience for it to do so.
However, having concluded that the respondent dismissed
the applicant, I am far from persuaded that the dismissal
was, in all of the circumstances, harsh, oppressive and
unfair. I accept the respondent’s evidence in relation to
the various performance and conduct issues dealt with in
the evidence of Ms Eldon. Indeed, these were largely
admitted by the applicant, to her credit. These incidents
included an occasion of deliberately lying to the
respondent about the use of the respondent’s staff discount
policy. The applicant received two written warnings about
performance and conduct issues. Moreover, I am
persuaded on the balance of probabilities, that in relation
to the photographs incident, the respondent had a
genuinely held belief, based on reasonable grounds that
being the direct observation of the incident, that the
conduct complained of actually occurred: Bi-Lo Pty Ltd
v Hooper (1992) SAIR 342; Sangwin v Imogen Pty Ltd
(1996) 40 AILR at 3-388.
Nor am I persuaded that the applicant has been denied
procedural fairness in relation to her summary dismissal:
Byrne v Australian Airlines Ltd (1995) 61 IR 32 at 43.
Accordingly, the application must be dismissed and I so
order.
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Application dismissed.
Ms J Harding in person
Mr D Howlett of counsel
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Order.
HAVING heard Ms J Harding on her own behalf and Mr D
Howlett of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Application dismissed
Mrs C Jamieson
Mr P Brunner (of Counsel)

_______________________________________________________________________________
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Reasons for Decision.
Mrs Christine Zephyr Jamieson applied to the
Commission on 17 January 2001 for an order pursuant
to section 29(1)(b)(i) of the Industrial Relations Act, 1979
(the Act) on the grounds that she was dismissed unfairly
from her employment with Jadebay Corporation t/a EziGro Orchids on 22 December 2000. The applicant says
she commenced her employment with the company on
23 May 2000 in the position of nursery hand. There was
no written contract of employment. The employment
arrangements were worked out between Mr Kevin Butler,
the owner of the nursery, and Mrs Jamieson.
Mrs Jamieson says that she was paid $12.50 per hour
and worked an average of 22.5 hours per week on
Monday, Wednesday and Friday each week. She also
worked an additional seven hours each week on Saturdays
and was paid, she says, $120 in cash for the Saturday
work. Mrs Jamieson did not seek reinstatement to her
job and instead sought compensation in the amount of
$6,339.
The terms of Mrs Jamieson’s claim were succinctly laid
out in her original application. It states as follows—
“I was employed by Mr Butler on the verbal understanding that I could have a full time job if there was
enough money. An advertisement was placed in the
newspaper and he employed a 39 year old woman
with no experience. I had no knowledge of the advertisement and at the time I was employed as casual.
Mr Butler employed me because I am the President
of the Cymbidium Club of WA. He wanted the
Cymbidium club to host a national show and to the
best of my knowledge, thought if he employed me
with the promise of full time employment I would
have the best interest of the orchid nursery at heart.
The members of the club decided against the show
and Mr Butler wrote two letters of complaint, one
attacking me personally. Not content with that at the
meeting on the 7th of December he attacked me and
tried to discredit me. I defended myself at the meeting and on the 9th of December I was told that my
job would finish around Christmas time. My employment was terminated on the 22nd of December.
It is very hard to find employment at this time of the
year. I was the only staff member willing to work on
Saturdays and Mr Butler was very happy that I did.
There was never any criticism of my work in the
whole time I was employed”.
Put simply Mrs Jamieson alleges that Mr Butler employed
her because she says, as President of the Cymbidium club,
he thought she was in a good position to secure a national
show which would have been, she says, of benefit to his
nursery financially. She alleges that when it became clear
that the national show would not occur, Mr Butler advised
her that her job would finish around Christmas time.
The respondent in reply denies the allegations made by
the applicant and says that the applicant was initially
employed as a casual and continued as a casual throughout
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all her employment. The respondent says that the applicant
was originally employed for the flowering season being
approximately May to October annually (depended on
the season) and then her employment was continued to
complete a task cataloguing plants. The respondent says
her employment was due to terminate at completion of
that task or at Christmas time.
Evidence was given on behalf of the applicant by herself
and by Mr Edward Brinkworth, a committee member of
the Cymbidium club. Evidence on behalf of the
respondent was given by Mr Butler, Ms B Butti, the
Manageress for Ezi-Gro Orchids and Ms Jeanette Deans,
the retail manager for Ezi-Gro Orchids.
This matter came on for conference pursuant to s.32 of
the Act on 28 March 2001 and 30 April 2001. The matter
was not settled at conference and was referred to hearing.
One issue dealt with at conference was whether Mrs
Jamieson’s employment was award covered. The applicant
in addition to her application lodged documents in the
Commission on 17 April 2001 to amend her application
to state that she was a part time employee and hence
claimed also underpaid wages, holiday pay and payment
for public holidays. The Commission advised the parties
in conference that Mrs Jamieson’s employment was
covered by the Horticultural (Nursery) Industry Award
No. 30 of 1980. This award states at clause 3—
“This Award shall have effect throughout the State
of Western Australia and shall apply to all Employees employed by the respondents in the
classifications contained in Clause 5—Wages of this
award.”
It was made clear to the parties both at conference and at
commencement of hearing that the matters to do with
unpaid wages pursuant to the award were matters for the
Industrial Magistrate’s jurisdiction. I should note that at
hearing the respondent similarly maintained that this
award applied to Mrs Jamieson’s employment.
A principal point of contention between the parties was
whether the applicant was employed as a casual for the
term of her employment or on a part time basis. Clause 8
of the award deals with casual employees and states—
“(1) A Casual Employee shall mean an employee who is
engaged and paid as such and except as otherwise
provided in this award, a casual employee shall be
paid the ordinary hourly rate prescribed for the classification of work performed with the addition of 20
percent.
(2) The service of a casual employee may be terminated
by one hour’s notice, given by either side, on any
day.
(3) A casual employee shall not receive any of the entitlements prescribed in Clause 14.—Absence
Through Sickness, Clause 15.—Holidays and Annual Leave, Clause 20.—Long Service Leave, Clause
21.—Bereavement Leave and Clause 25.—Maternity Leave of this award.”
The award at clause 9 deals with part time employees. It
states—
“(1) An employee may be employed from week to week
on a part time basis for less than 38 hours in each
week but for not less than 3 hours on each day and
shall be paid for each hour worked in proportion to
the rate of wage prescribed in Clause 5.—Wages of
this award and subject to Clause 14.—Absence
Through Sickness, Clause 15.—Holidays and Annual Leave and Clause 20.—Long Service Leave of
this award, shall be entitled to be paid for non attendance on the grounds of personal ill health,
holidays, annual leave and long service leave, in the
same proportion as the number of hours worked bears
to the hours prescribed in Clause 10.—Hours of this
award.
(2) A part time employee may work additional hours of
his/her weekly contract of service at ordinary rates,
subject only to the normal provisions applying to a
full time employee, where the employee has previously indicated a willingness to work extra hours or
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where the extra hours were arranged prior to the
completion of the employee’s previous contracted
working day. Provided that a part time employee shall
not be required to work an extra day/part day over
and above his/her weekly contract of service.”
Mrs Jamieson says in her application and in her evidence
that she was engaged on a casual basis. She was paid as a
casual throughout her employment. Her contention is that
due to the consistency of her days and hours worked she
was in fact not a casual but a part time employee. It is not
clear from her application and her evidence, however,
her contention would also seem to be that she was
promised continuing employment. She says she was
advised that she would be employed full time should there
be enough money to do so.
The applicant clearly fell within the classifications of
horticultural employee under the award.
An employee is not necessarily a casual employee simply
because they are labelled as such (Philip Thomas Squirrell
v Bibra Lakes Adventure World Pty t/a Adventure World
(1984) 64 WAIG 1834). This is but one of the indicia for
determining whether an employee is casual. The
respondent refers to the decision of Gregor C in Philip
James Bitter v Y.Y.H. Holdings (1997) 78 WAIG 2984.
The decision deals with the matters that need to be
examined in deciding casual employment as described
by the Full Bench in The Metals and Engineering Workers
Union Western Australia v Centurion Industries Ltd
(1996) 76 WAIG 1287 @ 1288 These include—
“a. The classifying name given to a worker initially accepted by the parties.
b. The provisions of the relevant award.
c. The reasonable expectation that work would be available to him.
d. The number of hours worked per week.
e. Whether his employment was regular.
f. Whether the employee worked in accordance with a
roster published in advance.
g. Whether there was a reasonable and mutual expectation of continuity of employment.
h. Whether notice is required by an employee prior to
the employee being absent on leave.
i. Whether the employer reasonably expected that work
would be available.
j. Whether the employee had a consistent starting time
and set finishing time.”
It is clear and uncontested that Mrs Jamieson commenced
work as a casual. There is dispute between the parties as
to her actual working hours, however, it is clear that her
days and hours worked were left for her to settle. It is the
case put by the respondent, which I accept, that Mrs
Jamieson’s employment was reasonably regular up until
the conclusion of the flowering season in October 2000.
Thereafter her employment was less regular during the
time which she was undertaking her cataloguing exercise.
The clearest expression of this is seen in [Exhibit CJR3]
which is an extract from the wages book between July
2000 and December 2000. The payments are reasonably
regular in the amounts up until October 2000 and then
vary somewhat after that. It is the applicant’s own evidence
that she clocked off at different times during that period.
The evidence of Mr Butler, Ms Butti and Ms Deans is
that her finishing time varied for at least that period and
was not the same as other employees. It is the evidence
of Mrs Jamieson and Mr Butler that there was no roster
to which Mrs Jamieson worked. It is also the evidence of
both these witnesses that if she chose to take time off she
was not paid for that time and was not paid for public
holidays. Mrs Jamieson says that she had no expectation
of being so paid. In relation to the issue of whether her
employment could have reasonably been expected to
continue, this is largely premised on what Mrs Jamieson
says was the prospect of full time employment. This is
clearly a great point of contention with her and from which
she draws a great sense of unfairness in relation to the
employer’s treatment of her. However, her own evidence
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is that she was not given a firm offer of full time
employment but rather that full time employment was a
possibility. I find that at all times Mrs Jamieson’s
employment was casual in nature.
14 Due to the nature of this matter the issues just addressed
have great bearing on whether Mrs Jamieson was or was
not dismissed unfairly. Where there are conflicts in the
evidence of Mr Butler and Mrs Jamieson I would prefer
the evidence of Mr Butler. His evidence is clear, consistent
and plausible. The evidence of Mrs Jamieson revolves
greatly around matters to do with the Cymbidium club
and the conflicts that arose between Mr Butler and Mrs
Jamieson concerning club business and the national show.
I have no doubt that Mrs Jamieson was a good worker
and that is uncontested. However, I also have no doubt
that whilst the conflicts over club business soured the
relationship between Mrs Jamieson and Mr Butler, they
did not determine the employment relationship. The
seasonal nature of the work, the availability of work and
the profitability of the business were the important factors
in determining what work Mrs Jamieson received.
Credible evidence has been given on behalf of the
respondent to this effect. In short Mrs Jamieson was
employed on a casual basis for the flowering season and
the cataloguing task. Her employment was therefore
limited and due to finish, albeit she hoped to obtain a
full-time position and did not. In that sense her
employment came to a natural conclusion. For all of the
reasons expressed I do not find any unfairness in the
termination of Mrs Jamieson’s employment and I would
dismiss the application.
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Application dismissed
Mrs C Jamieson
Mr P Brunner (of Counsel)

_______________________________________________________________________________

Order.
HAVING heard Mrs C Jamieson on her own behalf and Mr P
Brunner of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
3

4

Reasons for Decision.
This is an application made pursuant to section
29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant, Ms Tamara Kockernack worked for Abacus
Calculators (WA) Pty Ltd (the respondent) from 29
September 1999 until her resignation effective on 25
January 2001. The applicant worked as a teleseller of
equipment to high schools and book shops. The applicant
alleges that she is due three quarters of a bonus of $4333
for the period November 2000 to January 2001. The
respondent says that as the applicant did not work the
full trimester, ie inclusive of February 2001, she is not
entitled to the bonus payment. The amount sought is
$3,249.75 gross.
The contract for the period in question is at [Exhibit
TAK1] and the relevant sections are as follows—
“Bonus paid will be calculated on profit budget not
sales budget.
Budget will run over 3 Trimesters
EG 1. July 2000 to October 2000
2. Nov 2000 to February 2001
3. Mar 2001 to June 2001
At the end of the first trimester, if the profit budget
is made then you will receive $3333 bonus
At the end of the second trimester if the profit budget
is made you will receive an additional $4333 bonus.
At the end of the third trimester if the profit budget
is made, you will receive an additional $3333 bonus.
If the profit budget has not been made in the first
trimester, you are still eligible to receive the bonus
if it is made up in trimester two, in addition with
trimester two’s profit budget.
Same applies with trimester three.
At the end of the financial year (30th June 2001), an
additional bonus will be paid if you—
Achieve 10% over profit budget for the total year—
you will receive $2000 bonus.
Achieve 15% over profit budget for the total year—
you will receive $3000 bonus.”
It is common ground that the profit budget for the trimester
in question was $125,770. It is also common ground that
at the conclusion of her employment, Ms Kockernack
was $1,120 below the profit budget, to that point in time.
Monthly projections of profit budgets were discussed
between supervisor and subordinate to monitor sales
progress against targets.
The applicant says that sales that she had worked on,
prior to resigning to take up full time study meant that
she would have exceeded the profit budget for the
November to February trimester by $8046. She says that
on this basis the bonus of $4333 would have been due
and she claims three quarters of that bonus having worked
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there for three quarters of the trimester. It is not in dispute
that the bonuses were paid at conclusion of the trimester
if the profit budgets as expressed in the contract were
met. Ms Kockernack’s contention instead is that when
she commenced employment with the respondent, she
was advised that she would not receive a bonus in the
first period of her work because that work had been
performed by her predecessor and sales would go to her
bonus. Her evidence is that this did not occur as her
predecessor was substantially under budget and the
difference could not be made up, hence the bonus was
not payable. Her reasoning is that the work she completed
in January meant that the profit budget for the trimester
was ultimately met and so she should receive part payment
for the time she worked. This is disputed by the
respondent.
Ms Serafino, the National Sales Manager for the
respondent and supervisor of the applicant says that she
advised Ms Kockernack that her bonus would not be paid
for the trimester when Ms Kockernack put in her letter of
resignation [Exhibit AMS3]. Ms Kockernack in crossexamination denied this. However, in response to
questions by the Commission said that it was not clear
cut that she was told that she would not be paid the bonus
prior to her departure. Having viewed Ms Kockernack
and Ms Serafino give evidence I find it is more probable
that Ms Kockernack was advised prior to resigning that
she would not be paid the bonus for the November to
February trimester. In other words the applicant knew
that failure to complete the trimester would mean she was
not paid the commission or part thereof.
This does not mean that the applicant was not entitled to
the bonus. However, the contract on its face is clear. A
bonus, not part of a bonus, is paid at the end of the
trimester if the profit budget for that trimester is met. If it
is not met but is met in the subsequent trimester along
with the profit budget for that trimester then the two
bonuses for those two trimesters are paid at that time.
This is what the contract expresses and there was no
evidence to the contrary.
In the decision of Reginald Simons v Business Computers
International Pty Ltd 65 WAIG 2039, the acting President
says—
“The jurisdiction of the Commission which is
founded by proceedings brought under Section
29(b)(ii) of the Act is judicial. It is not arbitral or
legislative. The Commission’s jurisdiction is thus
limited to the ascertainment of existing rights by a
determination of whether or not an employee has
been denied a benefit, not being a benefit under an
award or an order, to which the employee is entitled
under a contract of service.
Invariably contracts of service which operate free of
the prescriptive effects of an award or order will be
conceived and born in negotiations which are not
exhaustive of the remedies which are to apply to the
resolution of every conceivable incident. Accordingly
although the Commission’s jurisdiction in proceedings such as these is judicial, there is always room
for the Commission to grant relief which has at its
roots the ascertainment of rights and obligations
which can fairly and properly be implied as terms of
the contract of service. In proceedings under Section 29(b)(ii) of the Act it is not therefore necessary
for an employee to rely upon an express term whether
oral or written where the law otherwise recognises
that there is legitimate room for the implication of
the term relied upon by an Applicant.”
Even if I were not to find that the contract is clear in its
expressed terms, which I do not do so, I do not consider
that I can imply into the contract on the evidence before
me that three quarters of the bonus payment should have
been paid. There is no credible evidence that a part
payment has been otherwise made to another employee,
or to the applicant at anytime. There is no credible
evidence that the applicant was advised at anytime that
she would get part payment under the contract. The
evidence concerning who was responsible for the
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February figures is not conclusive in the applicant’s
favour. The basis upon which Ms Kockernack asserts her
claim is that she did work towards the proper budget for
that trimester and she was told on commencing her
employment that she would not get the benefit of the work
of others in her initial trimester. Exhibit AMS1 is her
initial contract of employment which was altered effective
1 October 2000. The alteration however only relates to
the amount of the bonus not the terms of the bonus. I do
not consider based on this inconclusive evidence that it
is legitimate to imply into the contract some part payment
of the bonus.
For all of the above reasons I would dismiss the
application.
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Order.
HAVING heard Ms TA Kockernack on her own behalf and
Ms A Serafino on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
The respondent in this matter is a business involved
primarily in marine and motor trimming, with
involvement in the assembly and installation of seats for
marine passenger vessels. The applicant, Mr Lockley,
claims that he was dismissed by it on 4 July 2000. He
claims that his dismissal was unfair on the basis that—
“The applicant’s services were suddenly terminated
by oral notice given by Mr Beurteaux, one of the
principals of the respondent. No reasons pertaining
to the applicant’s performance were given. Only one
week’s pay was offered at the time. There was no
redundancy. The applicant was able and willing to
continue working.”
The respondent denies that Mr Lockley was ever its
employee. Rather, the respondent maintains that in 1993
it engaged as a contractor the business known as Frank
Lockley Motor Trimmers, a business name held by Mr
Lockley in partnership with his wife. That relationship
continued after 1996 with Skyzone Pty Ltd, being a
proprietary limited company formed by Mr Lockley and
of which he is a director, and which carried on the business
of Frank Lockley Motor Trimmers.
The Commission has endeavoured to assist the parties to
resolve this matter by agreement to no avail. The
Commission required Mr Lockley to provide Further and
Better Particulars of his claim to be an employee and,
after some delay due to Mr Lockley’s current employment
in Broome, the matter was listed before the Commission
to determine only the preliminary point as to whether Mr
Lockley was an employee of the respondent for the
purposes of the claim he has made in the Commission.
Mr Lockley himself gave evidence. For the respondent,
evidence was given by Kenneth William Beurteaux, the
founder of the respondent, Paul Andrew Hanlon, a
chartered accountant, Neil Gordon Howe, a financial
advisor to the respondent and other companies and
individuals, and from Rodney Beurteaux the Managing
Director of the respondent.
I find the facts of this matter to be as follows. Mr Lockley
had an earlier association with the respondent having
completed a five-year apprenticeship with it ending in
approximately 1973. After completing his apprenticeship
he worked with the respondent as a marine and motor
trimmer until his resignation in approximately 1975. On
his evidence, he resigned because he wanted to be selfemployed.
On 12 February 1992, Mr Lockley registered the business
name of Frank Lockley Motor Trimmers (FLMT) and
commenced operating that business. He carried on that
business with Pamela Patricia Lockley. Mr Lockley admits
that he was an employee of FLMT.
In 1993, Mr Ken Beurteaux approached Mr Lockley to
return to the respondent. Mr Lockley’s evidence of that
discussion is that FLMT would carry out jobbing work
doing marine and motor trimming for clients of
Beurteaux. Mr Beurteaux’s evidence is that he offered
contract work to Mr Lockley. Mr Beurteaux was unshaken
on this point and his evidence is consistent with Mr
Lockley’s own evidence that he wished to continue with
FLMT. There was no written contract between Mr
Lockley and Beurteaux. The arrangements entered into
were entirely oral. I find as a fact that when Mr Lockley
returned to the respondent in 1993 he did so with the
intention that he would operate via FLMT.
In the immediate period after his return Mr Lockley did
not work at Beurteaux full-time. On some occasions after
1993, Beurteaux did not have enough work for Mr
Lockley and he was not paid on those occasions. He
operated his own business during the times that he was
not working at the respondent. Shortly thereafter,
Beurteaux had sufficient work to keep Mr Lockley
occupied full-time.
Mr Lockley’s evidence is that FLMT declined as a
business and that he closed his own workshop. However,
I also find that FLMT has continued to exist. On 20
February 1996 a company called Skyzone Pty Ltd was
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registered with Mr Lockley as a director. On 12 March
1996, Skyzone Pty Ltd became the owner of FLMT
(exhibit D).
10 When Mr Lockley commenced working at Beurteaux,
Mr Lockley initially submitted invoices for the work
performed. He was paid weekly. He was paid a set hourly
rate of $14 to $15 per hour from 1993 rising to $17 to
$18 per hour in 2000. The respondent paid Mr Lockley’s
remuneration by cheque made out to FLMT, and later
Skyzone Pty Ltd, deposited into the respective accounts
in those names. PAYE tax was not deducted. No group
certificates were issued on behalf of the respondent for
Mr Lockley. Further, Mr Lockley paid initially PPS tax
via FLMT and Skyzone Pty Ltd. Mr Lockley did not
receive, and did not request to be paid for, paid annual
leave or sick leave. On two occasions he took leave for
the purposes of annual leave but was not paid for that
period of time, and did not request to be paid for that
period of time. The respondent covered Mr Lockley under
its workers’ compensation insurance. As well, Mr Lockley
maintained his own income protection insurance. The
respondent paid superannuation on Mr Lockley’s behalf
pursuant to the Superannuation Guarantee legislation.
11 Work was allocated to Mr Lockley by Mr Rodney
Beurteaux. All work was done at Beurteaux’s premises.
Mr Lockley states that he could, if he needed to, determine
what projects were done first but he generally referred
back to Mr Rodney Beurteaux to find out the priorities.
He did not have to do that however (transcript p.83). Mr
Rodney Beurteaux’s evidence is that he did not give Mr
Lockley directions how to perform the work. Mr Rodney
Beurteaux had the authority to check the quality of the
work once completed and occasionally did so (exhibit Q,
paragraph 40). I accept the evidence of Mr Rodney
Beurteaux that he did not give directions on how to
perform the work. Mr Lockley states that he was not
supervised and told how to do the work. In this regard, I
acknowledge that Mr Lockley, as a tradesperson, would
not require day-to-day direction in his work.
12 Mr Lockley worked when he wished to. Beurteaux did
not require him to work on particular days or at particular
times or for particular durations. For example, Mr Lockley
worked on public holidays although he was not told he
had to do so (transcript p. 52). The workshop was not
always open on public holidays.
13 Mr Lockley did not quote for any individual job, or
individual jobs. Further, as Mr Reyburn pointed out, Mr
Lockley was not offered work on the basis that it would
only last until the completion of a particular job. There
was no expected completion date and Mr Lockley’s
engagement (to use a neutral term) was ongoing. Mr
Lockley did not advertise for other work outside of the
work he performed for Beurteaux.
14 Mr Lockley supplied only his own labour. On no occasion
did he supply alternative labour during times he was
absent from the respondent on leave. Further, Mr Rodney
Beurteaux is quite clear in his evidence that he expected
Mr Lockley to work for the respondent personally and
would not have accepted any alternate worker supplied
by Mr Lockley unless he knew that alternate worker. As
a matter of fact Mr Lockley, or more correctly Skyzone
Pty Ltd, did employ Mr Orme for a short period of time.
However, from the evidence, Mr Orme was a British
citizen who was working at the respondent’s premises on
a visa which permitted him to work for Beurteaux only
for 3 months. At the conclusion of that period, Beurteaux
asked Mr Lockley to employ Mr Orme pursuant to an
arrangement whereby Beurteaux would reimburse Mr
Lockley for the wages paid by Skyzone Pty Ltd to Mr
Orme, and for the purpose of allowing Mr Orme to
continue to work at the respondent notwithstanding the
limitation of his visa. I therefore do not regard Mr Orme
as an example of Mr Lockley not providing personal
service. Nevertheless, it is an example of Mr Lockley
having the capacity through his company to employ
persons. That capacity is not characteristic of an
employee.
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15 All of Mr Lockley’s work for the respondent was
performed at the respondent’s premises. Mr Lockley
initially worked on the tools. Mr Lockley supplied all of
the tools that were the usual tradeperson’s tools necessary
to perform the job. Any larger equipment, for example an
industrial sewing machine, was supplied by the
respondent.
16 Over a period of time he was given more responsibility
and took on the role of organizing other persons (labelled
by the respondent as “other contractors that we had”
(transcript p. 195)). He was given the title of Production
Manager. Mr Rodney Beurteaux gave Mr Lockley a
business card describing him as its Production Manager.
Mr Beurteaux requested Mr Lockley to interview other
persons to perform work on Beurteaux’s behalf at
Beurteaux’s premises. Further, with the authority of the
respondent, and in its name, he terminated the
employment of persons working at the premises. Mr
Lockley also had a key to the respondent’s premises.
17 Mr Lockley was given a utility motor vehicle belonging
to the respondent for use at work and for travelling to
and from the respondent’s premises. The respondent
reimbursed Mr Lockley for the cost of the fuel for the
motor vehicle.
18 The respondent sent Mr Lockley to Hong Kong to re-do
some work for a client’s ferry. The respondent paid all of
Mr Lockley’s expenses in connection with that work.
19 When it decided to bring the relationship to an end, the
respondent gave Mr Lockley one week’s pay in lieu of
notice.
Conclusions
20 Mr Lockley will be an employee for the purposes of his
application if he falls within the definition of “employee”
in the Industrial Relations Act 1979. Relevantly, that
definition provides that an employee means—
“Any person employed by an employer to do work
for hire or reward …”
21 The proper application of that definition requires the
application of the tests at common law of what is an
employee: Transport Workers Union of Australia v.
Readymix Group and Others (1981) 61 WAIG 1705. It is
first necessary to ascertain whether Mr Lockley was an
“employee” within the ordinary notion of that term,
namely, “any person employed by an employer to do work
for hire or reward” (ibid, per Wallace J. at 1706). The
essence of a contract of service is the supply of the work
and skill of a person (Humberstone v. Northern Timber
Mills (1949) 79 CLR 389 at 404; see too Western
Australian Builders’ Labourers, Painters and Plasterers
Union of Workers v. RB Exclusive Pools Pty Ltd t/a Florida
Exclusive Pools (1996) 77 WAIG 4 at 6).
22 It is unfortunate that there is no single test for determining
whether Mr Lockley was an employee of the respondent.
Both Mr Reyburn, who appeared for Mr Lockley, and
Mr Howlett who appeared for the respondent, referred to
the indicia which have been relied upon to determine
whether a person is or is not an employee, and reference
will necessarily be made to these indicia in what follows.
The circumstances of each case will determine the weight
to be given to the various indicia but the “ultimate question
will always be whether a person is acting as the servant
of another or on his own behalf and the answer to that
question may be indicated in ways which are not always
the same and which do not always have the same
significance” (Stevens v. Brodribb Sawmilling Company
(1985-1986) 160 CLR 16 per Wilson and Dawson JJ at
37).
Control
23 It is clear that the right of an employer to control what
the employee shall do, and how the employee shall do it,
is a test well recognised by authority and of long standing
(TWU v. Readymix, above, Stevens v. Brodribb Sawmilling
Company, above, and see too AMP v. Chaplin (1978) 18
ALR 385 at 387; ABLF v. Brajkovich (1991) 71 WAIG
23; CMEU v. V.R.D. Contracting (1988) 68 WAIG 1015).
It is also clear that it is not the only test, but that it is a
prominent factor. The test is to see whether there was
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ultimate authority over the person in the performance of
his work which resided with the employer—not whether
in practice the work was in fact done subject to a direction
and control exercised by an actual supervision
(Humberstone v. Northern Timber Mills, above per Dixon
J at 404). It will be enough if there is scope for control
over even incidental matters (Zuijs v. Wirth Brothers
Circus, (1955) 93 CLR 561).
24 The evidence is that Mr Lockley was allocated his work
by Mr Rodney Beurteaux. Mr Beurteaux did not supervise
his work as such. However, Mr Lockley is a tradesman
and Mr Beurteaux is not. The issue is not whether Mr
Beurteaux told Mr Lockley how to do the work of a motor
trimmer. It is whether there was ultimate authority over
Mr Lockley in his work, over even incidental matters.
The evidence does not permit a firm conclusion regarding
the scope of Mr Rodney Beurteaux’s ultimate authority
to control Mr Lockley. Mr Lockley’s evidence is that in
1993 it was he, himself, who decided whether on any
given day he would work at Beurteaux or complete his
own business. He did not have to advise Beurteaux if he
was not going to attend. He was certainly working full
time at Beurteaux at the time of his “dismissal”, however,
his evidence is that was because Beurteaux has enough
work for him to do and it was his choice how much of
that work he wanted to do (transcript pp. 47 and 65). It
was he who decided to increase the hours he worked
(transcript p. 66). His hours were not set for him. His
hours varied significantly (transcript p. 67). Although he
would work on weekends only if requested (which
suggests control), he worked public holidays and it was
his decision whether or not to do so (which does not
suggest control). Mr Lockley decided which jobs were
to be done, including who would do particular jobs.
25 Mr Lockley was required to attend meetings, and did so,
but he could as a contractor be required to attend meetings
in order to be kept informed of new work to be done (cf.
AMP Society v. Allan (1978) 52 ALJR at 411). Although
Mr Rodney Beurteaux would not have accepted any
alternate worker supplied by Mr Lockley unless he knew
that alternate worker, it may not be uncommon for a
principal to exercise control over the identity of
subcontractors in this way: TWU v. Readymix Group,
above at 1717.
26 I am not persuaded that the evidence shows that Mr
Lockley was subject to control such that he was likely to
have been an employee of the respondent.
Mode of Remuneration
27 The evidence that an hourly rate was paid, as distinct
from a payment for work completed, may be more
characteristic of a contract of service because it may
suggest that there is some degree of control to ensure
efficient performance: WA Carpenters and Joiners,
Bricklayers and Stoneworkers Industrial Union v.
Hauswirth ( 1981) 61 WAIG 862 at 863. However, it
depends on the nature of the particular contract (TWU v.
Readymix Group, above at 1717). Mr Lockley was paid
weekly. However, it is significant that Mr Lockley
presented, at least initially, invoices to Beurteaux for work
performed. He did not, at least at that time, sign a
Beurteaux time sheet. If he signed a Beurteaux time sheet
subsequently (transcript p. 30), none were presented in
evidence. Further, the payments made were not made to
Mr Lockley at all. They were made initially to FLMT
and later to Skyzone Pty Ltd. As Mr Lockley conceded,
if FLMT got the payment, it was FLMT which was doing
the work (transcript p. 82). He was not paid if there was
no work available, although this event occurred more at
the commencement in 1993 than later. Nevertheless, as I
understand the evidence, that would be the circumstance
throughout if no work was available.
28 Further, the existence of the business FLMT, and later
the company Skyzone Pty Ltd, are very strong indicators
against Mr Lockley being an employee of Beurteaux.
There are authoritative decisions to the effect that the
ability of a person to incorporate a company, or the
existence of a partnership, is certainly unusual in an
employer/employee relationship, if not absolutely
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inconsistent with it: AMP Society v. Allan (1978) 52 ALJR
at 410; Barro Group Pty Ltd v. Fraser [1985] VR 577 at
580. That is not to say that those factors are conclusive
evidence that there was not an employer/employee
relationship. The partnership and taxation arrangements
may have simply reflected Mr Lockley’s desire to avoid
the incidence of income tax. If that is the case and the
true nature of the relationship was employer and employee
then those factors may be divorced from the contract and
the contract would still be correctly characterized as a
contract of service (Alman v. Unwin [1983] WAR 157
per Olney J at 164-165; Jennings Industries v. Negri
(1982) 64 FLR 35 at 43/33). Certainly Mr Lockley’s
consistent evidence is that he was motivated principally
by taxation motives in the partnership and company
structures. There may have been other benefits, for
example, if Mr Lockley was not paid personally then he
would not have a liability to pay child support (transcript
p. 54), but the desire to lessen his taxation was the primary
consideration. However, in this case I am not persuaded
that these factors ought be “divorced from the contract”.
They remain strong indicators against Mr Lockley being
an employee of Beurteaux.
29 Even though Mr Lockley’s work was paid by the hour,
and paid regularly, the evidence of remuneration as a
whole does not persuade me that Mr Lockley was an
employee.
Provision of tools, equipment
30 The fact that Mr Lockley supplied the tools ordinarily
expected of a tradesman is not determinative of this issue.
It is not uncommon for awards of this Commission to
prescribe that a tool allowance be paid to a tradesman
employee who provides his or her own kit of tools and
that allowance may form part of the ordinary wage (see
re Electrical Contracting Industry Award (1997) 77 WAIG
1510). The provision of tradesman’s tools therefore may
be characteristic of an employee or a contractor. There is
little evidence to show the extent to which other equipment
was essential to the job and from which it might be
concluded that the provision of an industrial sewing
machine is a significant factor in this case.
Taxation
31 Mr Lockley paid no tax himself, or if he did, it was the
PPS arrangement characteristic of a contractor. He was
not given a group certificate. He sought to take advantage
of tax benefits which are not characteristic of, nor available
to, an employee. Rather, they are characteristic of a
principal and contractor: TWU v. Readymix Group above
at 1718.
Entitlements
32 Mr Lockley was not entitled to, nor did he claim while
working at Beurteaux, annual leave, sick leave or
additional penalty rates for weekends or public holidays.
While this is characteristic of a contract for services, it
may also be characteristic of a casual employee. I have
not found this factor to be decisive.
33 Beurteaux did include Mr Lockley in its workers’
compensation insurance and paid a superannuation
entitlement on his behalf. Both of these factors are
characteristic of an employer/employee relationship.
However, Beurteaux has produced in evidence advice it
has received that it is obliged to make those payments to
contractors (exhibits N and O). Without commenting
directly on that evidence, it has persuaded me to attach
less weight overall to these factors in the context of this
case.
Manner of termination
34 Mr Lockley was given one week’s pay in lieu of notice.
This is characteristic of an employer dismissing an
employee, not the giving of notice to a contractor.
The Organization test
35 The test of considering whether a person was part of the
other party’s organization as a guide to whether or not he
or she was an employee of that organization has been
questioned: Stevens v. Brodribb Sawmilling, above per
Mason J at 27-28. However, it is in this case a useful
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heading to take into account the following facts which
suggest that Mr Lockley was part of Beurteaux’s
organization. I do not view these in isolation from the
factors already considered above.
Mr Lockley was given the use of a Beurteaux motor
vehicle to travel to and from work. Beurteaux reimbursed
him for the petrol used. He was given by Mr Rodney
Beurteaux a Beurteaux business card describing him as
Beurteaux’s Production Manager. Mr Lockley was not
responsible for warranty work if work was faulty. Mr
Lockley was sent by Beurteaux to Hong Kong at
Beurteaux’s entire cost to remedy a seat in a client’s ferry.
Mr Lockley was not penalised if a job was not completed
on time. Mr Lockley had a right to hire and fire, subject
to Mr Beurteaux’s authorisation, other persons who
worked at Beurteaux.
In my view, these facts argue that Mr Lockley was
Beurteaux’s employee. However, they also serve to
illustrate that the indicia in this case, as is not unusual in
cases where the relationship between the parties is
disputed, provide indications both for and against Mr
Lockley’s claim that he was an employee of Beurteaux.
His claim is certainly arguable as the facts mentioned in
the preceding paragraph reveal. Beurteaux cannot validly
complain about the circumstances in which it finds itself
in these proceedings if it gives Mr Lockley a right to hire
and fire its own staff, provide him with its own vehicle,
call him its Production Manager and give him its own
business card saying so. I include in this comment the
evidence that Beurteaux, via Mr Howe, wrote a letter to a
bank on Mr Lockley’s behalf to assist him with a loan
and another letter to the DPP to allow Mr Lockley to be
paid for “wages lost” due to attending court.
These facts nevertheless are to be seen in a context of the
case as a whole. In my view, while some indicia point to
Mr Lockley being an employee none of them, including
the somewhat limited control able to be exercised by Mr
Rodney Beurteaux over Mr Lockley, have been decisive.
In such a situation, I have found the intention of the parties
to be significant. Beurteaux asserts that it did not intend
an employment relationship. For Mr Lockley’s part, he
had made it abundantly clear that he has deliberately
sought to maintain the taxation benefits which arise from
his business FLMT. He sought to do so when he initially
returned to Beurteaux and continued to do so. They are
the taxation benefits which are not available to an
employee. I am not persuaded that Mr Lockley is as
unaware of the consequences of his intention as Mr
Reyburn has submitted. Mr Lockley actively sought at
his own initiative to create Skyzone Pty Ltd which became
the proprietor of FLMT. Mr Reyburn makes the point
that FLMT eventually wound down. It is true that there
is no evidence that Mr Lockley actively pursued FLMT’s
business interests outside of his work for the respondent.
However, that appears to be entirely consistent with the
evidence that the respondent had sufficient work to enable
Mr Lockley to work at its premises full-time. The
submission that FLMT wound down, therefore does not
strengthen the argument that Mr Lockley became an
employee of the respondent.
Further, Mr Lockley’s evidence that Skyzone Pty Ltd is
now defunct and does not have an Australian Business
Number is simply not correct. The documents put to Mr
Lockley in cross-examination by Mr Howlett forced Mr
Lockley to admit, grudgingly in my view, that Skyzone
Pty Ltd currently exists and also that from 1 November
1999 it had an Australian Business Number (transcript p.
48 and exhibit A). Furthermore, Mr Lockley’s
maintenance of FLMT was not a mere paper arrangement
or something of a sham. In contrast to the facts considered
by the Full Bench of this Commission in Western
Australian Builders’ Labourers, Painters and Plasterers
Union of Workers v. RB Exclusive Pools Pty Ltd t/a Florida
Exclusive Pools (1996) 77 WAIG 4, the use of the PPS
taxation rate by Mr Lockley and the creation of FLMT
and of Skyzone Pty Ltd was deliberately done by Mr
Lockley for his own purposes and was not initiated by
Beurteaux.
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40 In my view this is firm evidence that Mr Lockley has
retained to the end the relationship between him and
Beurteaux which was first established. That relationship
was distinct from the relationship he had with it when he
was employed as an apprentice. The contrast between
his working conditions when he was an apprentice, that
is, when he was an employee, and his return in 1993 are
acknowledged by him to be different (transcript p. 38).
He did not want to give up his own business (ibid.). He
returned to Beurteaux on the understanding that he could
continue his own business and he submitted invoices to
Beurteaux of his work in the name of FLMT. He did not
want to become an employee. Indeed, in order to continue
the tax benefits he enjoyed he needed to avoid becoming
an employee of Beurteaux: Ferguson v. John Dawson &
Partners (Contractors) [1976] IRLR 346 per Lawton LJ
at 351. While the frequency of his work and the nature of
it moved from hands-on work to allocating work to others,
the evidence as a whole does not persuade me that
anything changed in the essential relationship between
Mr Lockley and Beurteaux. He did not return to Beurteaux
in 1993 as an employee and was not somehow converted
to an employee because he chose to work at Beurteaux
full-time and not advertise for other work.
41 Mr Lockley conceded under cross-examination,
reluctantly in my view, that it was his choice that he
worked only for the respondent—
Mr Howlett—
When you worked for John Davies and the other
people that you worked for when you— just immediately after you went back to Beurteaux in 1993,
did you have approval to work for those other
people?—I didn’t need approval from Beurteaux
Australia.
Why not?—I wasn’t working full time for Beurteaux
Australia. What I did outside of Beurteaux Australia
had nothing to do with them.
What were your working hours—what were your
set working hours at Beurteaux Australia when you
first went back?—Basically 8.00 till 4.30 when the
work was there.
But didn’t you tell us earlier that you juggled your
hours amongst the other work that you were
doing?—Yes, I did.
So it wasn’t just a matter of when Beurteaux had the
work, was it, it was a matter of when you were available, wasn’t it?—Well, that also had part to do with
it, yes.
Yes. So you had the ability to tell Beurteaux I’m not
available next week, didn’t you?—I did, yes, and
they had the ability to do the same to me.
Yes. And that situation continued right through,
didn’t it? You said there was no change. That—that
situation continued right through, didn’t it?—It did,
apart from the fact that I had worked full time for
Beurteaux—
But that was your choice, wasn’t it?—I never—I
never worked anywhere else.
So it was your choice, though, wasn’t it?—Yeah,
due to the amount of work we had. That’s correct.
(transcript p. 47)
42 The fact that it was Mr Lockley’s choice whether or not
he worked at the respondent’s premises is a choice
consistent with him being a contractor. It may also be
consistent with him being a casual employee. However,
the evidence as a whole does not suggest that Mr Lockley
was a casual employee or that he regarded himself as
casual employee of the respondent. In the context of this
case, the fact that Mr Lockley had a choice whether or
not he worked at the respondent’s premises is a choice
inconsistent with him being an employee of the
respondent.
43 Furthermore, Mr Lockley admits in evidence that he
regarded himself as an employee of FLMT. It is
unarguable that Mr Lockley cannot be both an employee
of FLMT and at the same time be an employee of the
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respondent. Mr Lockley’s admission is significant in that
context.
44 Against that background, the indicia which might point
to Mr Lockley being an employee lose some of their force.
For those reasons, Mr Lockley was not an employee for
the purposes of the Industrial Relations Act 1979. It
follows that his claim in this Commission is not valid.
The Commission does not have the jurisdiction to deal
with his claim and an Order will issue to that effect.
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CITATION NO. 2001 WAIRC 03447
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
dismissed for want of jurisdiction.
Mr J. Reyburn (of counsel)
Mr D. Howlett (of counsel)

_______________________________________________________________________________

Order.
HAVING HEARD Mr J. Reyburn (of counsel) on behalf of
the applicant, and Mr D. Howlett (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
THAT the application be dismissed for want of
jurisdiction.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.
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Reasons for Decision.
The substantive matter before the Commission is a claim
by Ms Morrison that she has been unfairly dismissed and
also that she has not been paid a benefit under her contract
of employment. The hearing of the matter is due to
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commence on 17 September 2001. The parties attended
a conference before the Commission on 28 May 2001 at
which, with the agreement of the parties, they were to
continue their discussions in an endeavour to resolve the
matter. If the matter was not resolved by 2 July 2001 the
respondent was to file and serve Further and Better
Particulars. In turn, within 14 days of the receipt by Ms
Morrison of the Further and Better Particulars, Ms
Morrison was to have filed and served a Reply to those
Particulars including the detail of the respondent’s alleged
repudiation of the contract of employment upon which
Ms Morrison relies to claim that she has been dismissed.
The matter was not resolved. The hearing listed for 17
September 2001 is to deal with the issue of jurisdiction
while days in December have been set aside in the event
that the issue of merit is to be dealt with.
The respondent’s Further and Better Particulars were filed
in the Commission on 4 July 2001. On 27 August 2001
the respondent’s agent, Mr Uphill, wrote to Mr Stokes
who is Ms Morrison’s agent stating that—
“Despite a reminder on 20 August 2001, I have still
not received your answering submission that was due
to be forwarded to me by 16 July 2001.
Unless I receive the documentation by the end of
this week, I will not have adequate time to prepare
for the hearing scheduled for 17 September 2001
and accordingly, I will be requesting the Western
Australian Industrial Relations Commission adjourn
the hearing.”
On 4 September 2001 Mr Uphill wrote to the Commission
informing the Commission that the answering statement
had not been received by him and that he is not able
adequately prepare for the hearing—
“Accordingly, I hereby request that the matter be adjourned and understand that the applicant is now
residing in Queensland”.
The applicant’s Reply was filed in the Commission on 7
September 2001. The Commission has been advised
verbally by Mr Stokes that the application for
adjournment is opposed.
An application for an adjournment is within the discretion
of the Commission. Where the refusal of an adjournment
would result in a serious injustice to one party an
adjournment should be granted unless in turn this would
mean serious injustice to the other party (Myers v. Myers
[1969] WAR 19). The ground in support of the
adjournment is that the respondent has insufficient time
to adequately prepare for the hearing. Of itself, a failure
to provide a reasonable opportunity to prepare for a
hearing could result in a serious injustice to a party. There
is no submission from, or on behalf of, Ms Morrison that
the adjournment would result in a serious injustice to her.
The request for an adjournment is therefore to be
approached as follows. The Notice of Hearing for 17
September 2001 was sent to the parties on or about 5
June 2001. The period of time between then and now
would provide more than adequate time for a party to
prepare for the hearing. If the respondent’s request for an
adjournment is because Ms Morrison’s Reply, which
ought to have been filed in the Commission on or about
16 July 2001 (allowing for the filing of the respondent’s
statement in the Commission on 4 July 2001 and time
for the service of that document) was not filed and made
available to the respondent until at least 7 September 2001,
much will depend upon the extent to which the Reply
contains issues not known to the respondent and of which
it may have had 5 or 6 working days’ notice.
In the absence of any detail regarding the precise issues
upon which the request for an adjournment is made, the
resolution of this issue is not straightforward. Ms
Morrison’s application is accompanied by a 41 paragraph
statement. It is not immediately apparent to the
Commission which of the matters referred to in Ms
Morrison’s Reply are not embraced within the scope of
the statement attached to her original application. As such,
it is also not immediately apparent what serious injustice
is caused to the respondent. Accordingly, the request for
an adjournment is not granted.
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That does not say that the fact that Mr Stokes did not file
Ms Morrison’s statement until some 7 weeks after the
date initially agreed at the conference before the
Commission does not pass unnoticed. No explanation or
apology was forthcoming regarding the late filing of the
document. However, it is not a matter of granting the
adjournment merely because the document was filed late.
Rather, it is a matter of assessing the consequence upon
the respondent of the late filing, and that will depend
upon the content of the document.
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Reasons for Decision.
(Ex Tempore)
This application was filed in the Commission on 13th
March 2001, when Patrick Roland Moritz (the Applicant)
sought orders from the Commission against Home Again
Enterprises Pty Ltd (the Respondent).
The history of the matter is as follows: After the date of
filing the Applicant filed, as is required by the Industrial
Relations Commission Regulations 1985 (the
Regulations) a declaration of Service.
At the completion of 28 days from the time the application
was filed, there had been no Notice of Answer and
Counter-Proposal (an Answer) filed by the Respondent.
On 4th April the Registry wrote to the Respondent at the
address given in the application, and drew its attention to
the necessity to file an Answer in the matter. No Answer
has ever been filed.
This matter was allocated to the Commission as
constituted on 17th April 2001, and on 18th April a letter
advising that a conference had been convened was sent
to the Respondent at the address shown on the application,
that is Home Again Enterprises Pty Ltd, 4 Beadon Close,
Ballajura. There was further correspondence from the
Commission to the Respondent on 10th May 2001. This
was after the Applicant had advised the Commission, by
letter dated 3rd May that he thought that the Respondent’s
principal was now located in the United States of America.
Again, the Commission wrote to the Respondent, advising
that a conference had been convened for 19th June 2001.
The Respondent was told in that letter that it could well
be that failure to attend that conference would result in
the matter being referred for hearing in its absence. The
letter of 10th May was returned to the Commission by the
postal service, undelivered.
On 18th May the Applicant was advised by letter that there
was no response from the Respondent to the efforts made
by the Commission to contact its principal, and the matter
would be listed for hearing for 23rd July 2001.
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A Notice of Hearing was prepared and served upon the
Respondent in accordance with the requirements of
Regulation 89, that is, by pre-paid post, on 23rd July 2001.
That Notice of Hearing was also returned undelivered by
the postal service.
The Applicant has now appeared at the hearing, and has
requested that the Commission exercise the powers vested
in it by the Industrial Relations Act, 1979 (the Act) and
hear the matter in the absence of the Respondent. Section
27(1)(d) provides that the Commission can proceed to
hear and determine a matter, or any part of it, in the
absence of any party who has been duly summoned or
duly served with a notice of the proceedings.
However before it does the Commission is required to
satisfy itself that it is right in the circumstances to do so,
and make findings accordingly. Relevant is whether the
applicant was duly served with a Notice of Hearing. The
Regulations provide that it is good service if the
documents of the Commission advising date of hearing
are served by leaving the document at the principal place
of business or principal office in the State of a respondent
or alternatively by pre-paid post [Regulation 89(2)(6)]. I
find the latter form of service has occurred in this case.
There has been a history of the Respondent failing to
attend to this matter, firstly by failure to file an Answer
and then, as detailed, failure to take part in any of the
proceedings or respond to any of the correspondence that
the Commission has sent it.
I find that the Respondent has been duly served with a
Notice of Hearing. In view of the antecedent history of
this matter, I am prepared to exercise the powers vested
in Section 27(1)(d) of the Act, and proceed to hear and
determine the matter in the absence of the Respondent.
The Commission has decided that it will hear this matter
in the absence of the Respondent. The Applicant has given
evidence. I have listened carefully to his evidence. There
is no reason to conclude that he has not told the
Commission the truth about what happened to him. I find
that he is a credible witness and a witness of truth.
There is no evidence led in opposition to what was put to
the Commission and so therefore I conclude, on the
balance of probabilities, that it is more likely than not
that the events as the Applicant has described them,
occurred.
What he said is that he obtained employment in the
Respondent’s business.
He made arrangements to work as a chef, commencing
on 12th July 2000. His duties included cooking, stock
control, supervision of staff, rostering, and for the last 3
months of his engagement, he managed the business. He
therefore, in that position, knew how the business was
being run. He had no indication at all that on 12th March
2001 the business would be shut down. He says he
attended for work, and the locks had been changed. He
made some inquiries and was told the principal of the
Respondent, Patrick James Muller, is no longer in
Australia. The Applicant felt that Muller’s absence would
only be for 3 weeks, but it turned out to be much longer
than that; and as the chronology of the events indicate,
there has been nothing heard of Mr Muller since the time
he left and since the date the restaurant has been closed.
The question for the Commission is whether a dismissal
in these circumstances is unfair. The Applicant impressed
me as a person who went about his business and did the
work for which he was employed. There is nothing from
evidence that indicates a great involvement with the
running of the business by its Principal Mr Mueller,
particularly during the last 3 months when the Applicant
says he was managing the operation.
The test to be applied is described in FMWU v Undercliffe
(1995) 65 WAIG 385. The employer has the right to hire
and fire, and that right is not to be interfered with by the
Commission, unless that right is abused. An abuse of that
right is indicative that there has not been ‘a fair go’ all
round, which is the fundamental test described in
Undercliffe (op cit).
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18 If a person is engaged as an employee, and if the first
time they find out that they do not have a job is when
they present for work and the building is locked down
with new locks, that can be nothing but unfair. It is
certainly not indicative of a fair go all round. The
employer has not extended to the employee any of the
courtesies to which he is entitled under the contract of
employment, and, indeed, which are required by the law.
19 I find that the Applicant must, in those circumstances,
have been unfairly dismissed. It is clear that the
Respondent is no longer in a position to offer reemployment, in fact the whereabouts of the Respondent’s
principal can be categorised as being unknown. It follows
the first remedy that the Commission must consider, that
of reinstatement, is unavailing.
20 The Commission therefore ought to fix compensation. I
apply the tests that are set out in Ramsay Bogunovich v
Bayside Western Australia (1999) 79 WAIG 8. Stated
broadly, the rule is that the Applicant is to be put back in
the position [financially] that he would have been if he
had not lost his job.
21 The Applicant has told the Commission that from when
the business closed he was unemployed until 25th April
2000. He then obtained a part time or casual job until
30th April. Thereafter he worked fulltime at that same
establishment until 30th June, when he left the State.
During that period he earned a total of $3106. His
earnings, calculated on the basis of $580 net per week,
with the Respondent would have netted him $7700. I
therefore award to him, on the authority of Bogunovich
(op cit) the sum of $3514. There have been no submissions
to me concerning injury, and I therefore make no award
under that head of compensation.
22 I now consider the contractual benefits claim. The
Applicant says he was employed under the Restaurant
Tearooms and Catering Award. He claims that he is
entitled under that award to notice but received neither it
or pay in lieu nor was he paid wages for the period 5th
March to 11th March 2001. He also claims that he has not
been paid for annual leave or public holidays. His
statement of claim also indicates he has not been paid
superannuation.
23 I need to deal with those claims. It is clear to me, and I
accept the Applicant’s evidence in this respect, that he
was employed under the terms of the Restaurant Tearooms
and Catering Award of this Commission. Each of the
entitlements he claims were not paid to him were
entitlements which arise under that award, except for
superannuation.
24 The claim for superannuation of the nature specified here
cannot be mounted in this Commission. It is a matter
which falls within the provisions of the Superannuation
Guarantee Act (Commonwealth) and it has to be pursued
in accordance with the requirements of that Act. Section
29(1)(b) allows an employee who claims that he has not
been allowed by his employer a benefit, not being a benefit
under award or order, access to this Commission.
25 It is clear that for an applicant to have locus standi to
pursue such a claim that the benefit cannot be a benefit
under an award or order. Clearly, in this case the benefits
claimed by the Applicant do arise under an award or order
of the Commission. There is no jurisdiction to deal with
them.
26 And even if that is wrong the claims for annual leave and
holidays most likely would fall within the ambit of the
Minimum Conditions of Employment Act. By Section
83 of the Act, a person who contravenes or fails to comply
with any provision of an award, industrial agreement or
order, other than an order made under Section 32 or
Section 44(6) or Section 66, may apply in the prescribed
manner to an Industrial Magistrate’s Court for
enforcement of the award or order.
27 The exclusive jurisdiction for enforcement resides by
Section 83 with the Industrial Magistrate. The
Commission as constituted has no power to deal with
any of the award related entitlements claimed by the
Applicant. The Commission cannot dismiss the claim for
an entitlement under an award, but it cannot exercise a
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power under Section 29 to give relief, because the power
to do so resides solely with the Industrial Magistrate. It
similarly is unable to deal with claims to enforce the
Minimum Conditions of Employment Act.
28 The Commission will determine this matter by orders as
follows: That the Applicant was unfairly dismissed on or
about 12th March 2001; that reinstatement would be
unavailing; that compensation in the sum of $3514 will
be awarded to the Applicant; that the claims for benefits
as set out in the application will be dismissed for want of
jurisdiction.
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HAVING heard Mr P.R. Moritz on his own behalf and there
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pursuant to the powers conferred on it under the Industrial
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1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
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1

Reasons for Decision.
At material times Marilyn Muggeridge (“the applicant”)
was employed by Penrhos College (“the respondent”) as
a Home Economics Assistant (Clothing and Fabrics). The
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applicant’s employment with the respondent commenced
on or about 3 February 1997. The applicant’s employment
relationship with the respondent came to an end on or
about 28 August 2000 as a consequence of a letter to her
of the same date. By a subsequent letter dated 5 September
2000, the contract of employment was brought to an end.
The applicant commenced these proceedings pursuant to
s 29(1)(b) of the Industrial Relations Act 1979 (“the Act”)
alleging that her dismissal was harsh, oppressive and
unfair. Additionally, the applicant’s claim also included a
claim for severance pay, which claim was not pressed
when the matter was heard before the Commission.
2 The respondent opposed the applicant’s claim in its
entirety.
The Evidence
3 The applicant testified that she commenced employment
in the Home Economics department of the respondent
on 3 February 1997. The applicant enjoyed her work and
had a productive and good working relationship with the
then head of department Mrs Bridle. The applicant’s letter
of appointment and subsequent documents referring to
the terms and conditions of her employment were tendered
as exhibit A2. The applicant’s employment was also
subject to the terms of the Independent Schools
Administrative and Technical Officers Award 1993 (“the
Award”).
4 Apparently, in or about July 1998, there was a change of
personnel in the Home Economics department, with Mrs
Balbi assuming the position of acting head of department
from this time. The applicant testified that she had a good
working relationship with Mrs Balbi in late 1998 and in
early 1999. Some time thereafter, there appeared to have
developed some difficulties in the working relationship
between the applicant and Ms Balbi. The applicant was
not able to articulate what those difficulties were but she
said that there was some change in Ms Balbi’s
requirements of the applicant, to what had previously been
the position under Mrs Bridle.
5 These tensions culminated in a meeting between the
applicant, a representative of the ISSOA and Mr
Woodford, the respondent’s administrator. At this
meeting, Mr Woodford outlined a number of issues in
relation to the applicant’s attitude towards Mrs Balbi as
head of department, and other performance matters. These
matters were set out in a letter of 17 September 1999
tendered as exhibit R1. Whilst the applicant recalled going
through these issues with Mr Woodford, she did not agree
with the content of the letter and had no knowledge of a
number of the issues raised in it. During this meeting on
17 September, Mr Woodford, because he also was not in
position of all of the relevant facts, requested the applicant
and Mrs Balbi to meet, in an endeavour to resolve the
issues raised. He also requested the applicant to provide
a response to the matters set out in his letter. The applicant
testified that she then met with Mrs Balbi to discuss the
issues set out in exhibit R1, leading to a letter from her to
Mr Woodford by way of response, dated 1 November.
This letter was exhibit R4.
6 As a result of this initial meeting, and in response to a
process put in place by Mr Woodford, both the applicant
and Mrs Balbi met on a weekly basis to discuss work
related issues. The applicant testified that she thought the
process was helpful in assisting in the communications
between her and Mrs Balbi. The applicant did say
however, that she felt that Mrs Balbi’s approach involved
targeting her and she also thought that sometimes Mrs
Balbi was being vindictive. Accompanying these weekly
meetings, were summaries prepared by Mrs Balbi, with
responses prepared by the applicant. These documents
were tendered as exhibit R8.
7 On or about 22 November 1999, a meeting took place
between the applicant, Mr Woodford, Mrs Balbi and Mrs
Teresa Howe from the ISSOA. At this meeting, the
ongoing difficulties in the working relationship between
the applicant and Mrs Balbi were discussed. In particular,
reference was made to an unpleasant exchange that
occurred between the applicant and Mrs Balbi at one of
the weekly meetings on 17 November 1999. The
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respondent was particularly concerned in relation to the
confrontational manner of communication between the
applicant and Mrs Balbi. As a result of this meeting, a
letter dated 25 November 1999 from Mr Woodford to the
applicant issued, which, formal parts omitted, was in the
following terms—
“Since our meeting on 17 September 1999 when we
discussed my concerns about your relationship with
the Head of your Department and some performance issues, there has been some short term
improvement in your relationship with the Head of
Department.
However, in the last fortnight the situation has
deteriorated to an intolerable level culminating with
the unpleasant exchange you had with your Head
of Department at your appraisal meeting 17
November 1999.
At the meeting on Monday 22 November attended
by you and I, Mrs Teresa Howe from the ISSOA and
your Head of Department it became quite evident
that we would not reach a resolution. From your
denial of matters referred to in verbal or written communication between you and Mrs Balbi, it is apparent
you did not share the same interpretation of the
events/issues as Mrs Balbi.
Independently and in the company of Mrs Howe, we
have interviewed several staff from the Food & Textiles Technology Department. Having given due
regard to all the comments we have heard, I have
reached the conclusion that you are unable to clearly
recognise your Head of Department’s point of view
and are unaware of the manner in which you respond to her.
You must desist from the confrontational manner
in which you communicate with Mrs Balbi. Failing this we will not be able to retain your services
and the next instance of unacceptable behaviour
will result in dismissal.
To assist you with resolving this issue I offer you the
services of the College Counsellor. On the other
hand, if you do not believe that you can modify your
attitude towards Mrs Balbi I strongly recommend
you seek alternative employment thereby avoiding
having a dismissal on your record.
Please do not hesitate to contact me if you need to
discuss this matter.”
(My emphasis)
8 The applicant testified that she had no doubt that this
letter was a letter of warning. The letter was tendered as
exhibit R2.
9 The applicant said after receiving this letter, she went on
summer leave and intended to return to school for a fresh
start. It was the applicant’s evidence that on resumption
of school and during the 2000 year, she made every effort
to perform her duties well and said that she received no
warnings at all throughout this period. In particular, the
applicant testified that since receiving exhibit R2, she had
no further direct contact with Mr Woodford. The
applicant’s evidence was that during the course of the
2000 school year, she did not consider her job to be in
jeopardy. In cross-examination, a number of events in
relation to work performance were put to the applicant
which occurred in the period February through to August
2000. These matters were the subject of evidence from
Mrs Balbi, and in addition, contained in a document
headed “diary notes re—Marilyn Muggeridge 2000”
tendered as exhibit R7. There was some controversy in
relation to the tender of this document into evidence, to
which I will make some reference below.
10 These matters included the applicant arriving late for work
and leaving work early; taking longer than usual lunch
breaks; not assisting teachers in class as directed; failing
on occasions to properly set up for class or failing to set
up class at all as required; forgetting to undertake certain
tasks, some of which were minor in nature; and generally
displaying less than a positive work ethic. Additionally,
allegations in Mrs Balbi’s evidence and exhibit R7, related
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to an ongoing unco-operative attitude exhibited by the
applicant. Many of these incidents were denied by the
applicant or alternatively, she could not recall them
occurring. In relation to what appeared to probably be
the matter of most concern to the respondent, that being
failing to set up classes or properly set up classes, the
applicant could only recall one instance where she failed
to set up a class. On the respondent’s evidence, it appeared
that this occurred on at least four occasions.
11 Events appeared to come to a head somewhat in August
2000 when on or about 7 August 2000, the applicant
injured herself as a result of a slip on an area of went
floor. The applicant testified that she notified Mrs Balbi
of the incident and was informed that a note would be
made of this and it would be followed up. The applicant
said that as she heard nothing further, she took it upon
herself to inform the respondent’s health and safety officer
of the incident, believing this was the appropriate thing
to do. Apparently, this resulted in some involvement by
the cleaning staff of the respondent.
12 The day after the incident, the applicant said she informed
Mrs Balbi that she had spoken to the head cleaner about
the matter. On or about 11 August 2000, the respondent’s
health and safety officer Ms Hitchins, requested her
attendance at a meeting about the incident. As the
applicant was in class at the time, she said that she
informed the teacher Ms Jones, that she would be leaving
the class for approximately five to 10 minutes to attend
this meeting. On her return about 10 minutes later, the
applicant testified she was confronted by Mrs Balbi who
asked where she had been. The applicant said she told
Mrs Balbi that she had advised her teacher of her
whereabouts and that she did not have a practical class at
that time. Her evidence was that she wanted to avoid going
into detail about her whereabouts as she was sensitive to
the fact that she had initially reported the matter to Mrs
Balbi, but had later herself become involved with the
health and safety officer about the incident. The applicant
said there was no argument between herself and Mrs Balbi
at this point. The applicant denied that she told Mrs Balbi
that she did not have to advise her as to where she was
and agreed that if this had been said, that it would be
insubordinate.
13 The next event occurred on or about 28 August 2000
according to the applicant. She was informed by Mrs Balbi
that she was to report to Mr Woodford’s office. She had
no prior knowledge of this meeting. The applicant testified
that on arriving in Mr Woodford’s office, she was handed
a letter of the same date and asked to read it. Formal parts
omitted, this letter provided as follows—
“Over the last 12 months we have had continuing
discussions with you regarding a number of unsatisfactory aspects of your job performance and your
interactions with your Head of Department. Our intention was to indicate these to you and to work with
you to rectify this situation. This culminated in a
letter to you dated 25 November 1999 in which we
indicated the seriousness of the situation and its possible consequences to you in retaining your position.
Since our intention is to work positively with our
staff and work together to maintain a friendly and
productive work environment we were gratified to
see some early signs of improvement in both of the
areas in question. However this improvement has
not been sustained and the situation has reached
crisis point.
Since sending you the November 1999 letter I have
kept myself informed about your progress during
periodic discussions with the Head of Food & Textiles Technology. An examination of the situation
indicates that there are a number of areas in which
your performance has been unsatisfactory. These
are—
• Punctuality, late arrivals for work
• Taking extended lunch breaks
• Attitude to your work
• Relationship with Head of Department
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• Repeatedly not setting up for lessons
• Setting up in wrong class rooms
The matter of not setting up for classes or setting up
in the wrong room is of particular concern as it is
very disruptive for the students and the teacher involved. It reflects on the quality of teaching provided
at Penrhos College. Of even greater concern is your
repeated resistance to respond to ongoing counselling offered by Mrs Balbi on strategies to overcome
this problem and how to improve your performance.
There is also the issue of your behaviour recently
during an incident resulting from your unexplained
lengthy absence from the department during class
time. Your response to the Head of Department, insisting she did not need to know where you were and
that you did not have to tell her, was insubordinate.
I conclude that the situation is much like it was last
November and your continued employment at
Penhros College is not viable. I request that you give
four weeks notice of your resignation or you will
leave me with no alternative but to terminate your
employment.
It is intended that you will not be required to serve
out your notice thereby providing you with four weeks
to seek other employment.”
The applicant testified that the letter came as a complete
shock to her. She said that she had no opportunity to
respond to the allegations. She said that she tried to speak
up but Mr Woodford would not let her answer. Mr
Woodford then escorted her from the premises, on the
applicant’s evidence, in the full view of other staff. She
was requested to return her keys and collect her
belongings as a part of this process.
The applicant said she felt ashamed and embarrassed by
this and was in shock. Upon considering her position,
the applicant testified that she refused to resign as
suggested in the letter of 28 August, and subsequently
received a letter dated 5 September 2000 terminating her
employment by paying two weeks salary in lieu of notice.
Both of these letters were tendered as exhibits A8 and A9
respectively. The applicant said that the allegations of
unsatisfactory performance referred to in the letter of 28
August were never put to her either by Mr Woodford or
by Mrs Balbi. She said that she had no discussions at all
with Mr Woodford in the year 2000 concerning her
employment.
The applicant gave evidence in terms of events post her
dismissal. She had not as at the time of the hearing of
this matter, been able to gain any employment since her
dismissal. She testified that it took up to 19 January 2001
to receive the monies that she was lawfully entitled on
termination of her employment. The applicant testified
that as a consequence of the manner and timing of her
dismissal by the respondent, she felt personally aggrieved,
distressed, betrayed, shocked and deeply hurt.
Evidence was adduced on behalf of the respondent from
Mr Woodford and Mrs Balbi.
Mr Woodford testified that his source of information in
relation to the applicant was Mrs Balbi. He said that in
the last two weeks of August 2000 or thereabouts he
formed the view, after conducting his own research into
the matter that the applicant could no longer remain in
employment with the respondent and decided to suggest
that she resign. Mr Woodford quite readily conceded that
his last direct involvement in the applicant’s employment
was the meeting in November 1999, leading to the
issuance of exhibit R2. Mr Woodford testified that he
tried to put in place the weekly meeting process, to
reconcile both the applicant and Mrs Balbi in their
working relationship. Not unimportantly, Mr Woodford,
to his credit, admitted that the formal meeting process
that took place was stressful on both of them and probably
was a mistake, in retrospect. His evidence also was that
he requested Mrs Balbi to keep and produce a diary of
events for him so he could monitor the position.
Mr Woodford said that as a result of the August 2000
incident, involving the occupational health and safety
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officer, he came to the conclusion that the applicant and
Mrs Balbi could no longer work together. It was his
evidence that this incident was “the straw that broke the
camel’s back”. Mr Woodford also appeared to be
concerned that in the very first meeting he had on 17
September 1999 with the applicant, she did not appear to
recognise there were issues between her and Mrs Balbi.
Mr Woodford was extensively cross-examined. Whilst
being concerned in relation to the applicant’s
performance, Mr Woodford accepted that the paragraph
highlighted above, of exhibit R2, refers to the applicant’s
alleged confrontational manner in which she
communicated with Mrs Balbi. He also accepted that this
was the reference to the “unpleasant exchange” that had
occurred on 17 November 1999 between the applicant
and Mrs Balbi which gave rise to the letter of warning as
exhibit R2. Mr Woodford also agreed that prior to
September 1999, the applicant was meticulous in relation
to the performance of her duties, and he did not expressly
state that work performance issues may lead to her
dismissal. He said however, that in his view, there were
underlying performance issues.
Based upon reports given to him from Mrs Balbi, Mr
Woodford said that the applicant’s performance in terms
one and two of 2000 was acceptable and there were areas
of improvement in her performance. It was also clear from
Mr Woodford’s evidence that many of the allegations put
to the applicant based upon the content of exhibit R7,
Mrs Balbi’s diary notes, were not of great consequence.
It appeared from his evidence, that the main concern Mr
Woodford had, was his view that productivity in the home
economics department was being compromised, and in
particular was concerned about the failures by the
applicant to set up for classes. In this regard, Mr Woodford
accepted that there were a total of four classes not set up
during the entire term three.
As to specific warnings about work performance, as
opposed to the attitude towards Mrs Balbi, Mr Woodford
said that there were no specific warnings given to the
applicant during the 2000 school year. He relied upon
the November 1999 letter (exhibit R2) in this regard.
The “performance management” process that appeared
to have been utilised with the applicant, was the subject
of evidence from Mr Woodford. He accepted that the detail
of the scrutiny placed upon the applicant by Mrs Balbi,
including matters of an apparently minor nature, may well
have contributed to the degree of tension between them
in their working relationship and if there had been a less
intensive process that might have assisted in their
relationship improving.
It was also the case from Mr Woodford’s evidence, that
he was aware that Mrs Balbi had some concerns about
the applicant’s health and that this may have affected her
work performance to an extent. This issue was never raised
by Mr Woodford with the applicant or anyone else it
seems. As to the letter of 28 August 2000 (exhibit A8),
Mr Woodford agreed in evidence that the performance
issues set out, apart from the relationship with the head
of department, had not been the subject of any express
warning by him, or anyone else it seemed, either orally
or in writing. Mr Woodford also accepted that the issue
referred to in the third last paragraph of exhibit A8,
regarding the August 2000 incident, was never raised
directly with the applicant to ascertain her version of the
events. Additionally, Mr Woodford accepted that the
termination meeting that took place on 28 August 2000,
leading to the applicant leaving the respondent that day
was a fait accompli and the applicant had no opportunity
of responding to the allegations contained in the letter.
Mr Woodford also accepted that in or about March 2000,
the applicant had requested of Mrs Babli whether she
was being warned for her work performance and if so
could she be provided a letter to this effect. Mr Woodford
declined to provide a letter because on his evidence,
exhibit R2 sufficed.
Mrs Balbi was the acting head of department of home
economics from mid 1998 and was formally in that
position from about the beginning of 2000, as she said.
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Mrs Balbi testified that she had concerns about the
applicant’s confrontational manner with her and what she
perceived to be a questioning of her authority in her
position as head of department. Mrs Balbi testified that
she kept a diary of matters on Mr Woodford’s suggestion
as a recollection of events and showed it to him in their
various discussions. It was her evidence that the
applicant’s performance was acceptable in terms one and
two of 2000, although there were incidents as noted in
her diary.
26 It appeared however, that in term three matters took a
turn for the worse on Mrs Balbi’s evidence. She testified
that the applicant on several occasions failed to set up
class or set up incompletely. This had a disrupting effect
on her students in the school timetable. Mrs Balbi gave
evidence about a suggestion she made to the applicant to
include more information in her dairy, to avoid this
problem. When the applicant raised with Mrs Balbi
whether she was being warned for her performance, Mrs
Balbi confirmed in her evidence that she told the applicant
that she had already received the letter of November 1999.
Mrs Balbi confirmed in her evidence that the applicant
did say to her that she was not aware that her job was still
in jeopardy at this time. All this occurred in term two of
2000.
27 Mrs Balbi also gave evidence about many of the matters
the subject of her dairy notes contained in exhibit R7. I
do not intend to recite all of these matters covered in her
evidence, apart from those referred to above. Many of
these matters were accepted as being minor in nature.
However, I have had regard to all of Mrs Balbi’s evidence
on these matters.
28 In relation to the incident in August 2000 involving the
applicant’s slip, Mrs Balbi testified that the applicant was
abrupt in her dealings with her and that she was
disappointed that the applicant did not tell her that she
had already taken the matter up with the respondent’s
occupational health and safety officer. Mrs Balbi said that
when she raised this issue with the applicant, she was
told that the absence from the classroom was none of her
business which upset Mrs Balbi. This appeared to have
led to Mrs Balbi going to see Mr Woodford to discuss the
matter and clearly led to the meeting and letter of 28
August 2000. Mrs Balbi said that she conferred with
colleagues about how to handle the situation with the
applicant and did not feel that she was victimising her.
Findings
29 I turn to my findings in this matter. This is not a case in
which I have, having carefully considered all of the
evidence and observed the witnesses giving their
evidence, a clear preference for the evidence of one party
over the other. I am satisfied that the witnesses gave their
evidence to the best of their ability, and I have no reason
to doubt the overall veracity of the evidence given by
each witness, despite there being some inconsistencies
and some areas in which the oral evidence does not
precisely correspond with the documentary evidence.
30 On the evidence I am satisfied and I find that some time
prior to September 1999, tension developed in the
working relationship between the applicant and Mrs
Balbi. The reason for this tension was not clear on the
evidence to ground any particular finding. I am also
satisfied that prior to about this time, the applicant was a
very well performing employee, described by Mr
Woodford in his evidence as meticulous in the
performance of her duties. The applicant enjoyed her
position and had an affinity with arts and crafts work.
31 A meeting took place in September 1999, in relation to
which, some allegations about her working relationship
with Mrs Balbi and work performance issues were put.
These matters were the subject thereafter, of regular
meetings between the applicant and Mrs Balbi, at least
for a period of time up to in or about November 1999.
These meetings were stressful, and I find that they lead
to an exacerbation of the tension between the applicant
and Mrs Balbi. I also accept Mr Woodford’s evidence
and find that he regarded that process, in retrospect, as
an error.
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32 Consequent upon those regular meetings, and in particular
arising from a meeting on 17 November 1999, a meeting
took place on or about 25 November 1999 leading to the
issuance of a letter to the applicant of the same date. I am
satisfied on the evidence and I find, that it was the
“unpleasant exchange” that was the crystallising factor
leading to the meeting, with both the meeting and the
letter focusing on the relationship between the applicant
and Mrs Balbi in terms of allegations that the applicant
was confrontational in her manner. I find that it was this
issue that was the subject of the express warning in the
letter of 25 November.
33 Subsequently, in terms one and two of 2000, some
improvement in the position appeared to occur, between
the applicant and Mrs Balbi. There was some
acknowledgement of this on the evidence. I am also
satisfied on the evidence that the applicant understood
her obligations to the respondent, as set out in exhibit
R4.
34 At about the time of the start of the 2000 teaching year,
Mrs Balbi commenced to keep a detailed diary in which
events were recorded concerning the applicant’s day to
day work performance. This diary was recorded in great
detail, including many matters which were conceded by
the respondent to be relatively minor or inconsequential.
I am also satisfied on the evidence that the applicant’s
performance was subject to quite intense scrutiny by Mrs
Balbi. I am satisfied on the evidence, that despite the
improvements in working performance, some tension in
the working relationship between the applicant and Mrs
Balbi continued in the year 2000. It was apparent on the
evidence that Mrs Balbi seemed to have expectations of
the applicant that the applicant thought she was meeting,
contrary to the assessment of Mrs Balbi.
35 On the evidence I am also satisfied and I find, that one of
the most significant issues occurring in the year 2000
was the applicant’s failure to set up for class or to do so
properly, on four occasions referred to in term three. I
note however, that given the number of classes required
to be set up each day throughout the term, four instances
of such occurring is a very small number of the total. I
have no doubt however, that such occurrences were
disruptive to the school program. I also accept on the
evidence, that the applicant did experience some health
difficulties at about this time, which were broadly known
by the respondent and it was aware that this may have
impacted in some way, on the applicant’s performance at
work.
36 On all of the evidence I also find, that of all of the
“performance” type issues referred to by Mrs Balbi in
her evidence, and contained in the letter of 28 August
2000 (exhibit A8) none of those issues were ever the
subject of any warnings to the applicant from either Mrs
Balbi or Mr Woodford, that the applicant’s employment
was in jeopardy. I find also, that there was no
communication at all between Mr Woodford and the
applicant in 2000.
37 In relation to the events of August 2000, I find that those
events probably did further exacerbate the tension
between the applicant and Mrs Balbi. I am satisfied that
Mrs Balbi did probably feel somewhat put out by the fact
that the applicant directed her inquiries to the respondent’s
occupational health and safety officer and not through
her, after the initial report. I also accept that there may
have been an exchange between the applicant and Mrs
Balbi, when the applicant was questioned about her
absence from the classroom. I am also satisfied and I find
that it was this matter which led to the meeting on 28
August involving Mr Woodford. The applicant was not
spoken to at all by Mr Woodford about the health and
safety matter, to ascertain her version of the events. The
applicant had no inkling as to what this meeting was about
and when she attended at the meeting she had no
opportunity at all to respond to the matters put to her by
Mr Woodford. As described by Mr Woodford in his
evidence, this meeting was a fait accompli, leading to the
applicant’s dismissal on 6 September 2000.
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Conclusions
38 The relevant principles in relation to these matters are
well settled. The test as to whether a dismissal is harsh,
oppressive or unfair is whether the right of the employer
to dismiss an employee has been exercised so harshly or
oppressively such as to constitute an abuse of that right:
Miles v Federated Miscellaneous Workers Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1985) 65 WAIG 385. This involves a
consideration of the interests of the employer, and not
just the employee. Additionally, in assessing a claim such
as the present matter, it is not the province of the
Commission to assume the role of the manager, but to
consider the dismissal objectively and in accordance with
the obligations imposed on the Commission pursuant to
ss 26(1)(a) and 26(1)(c) of the Act. Moreover, in
objectively assessing the circumstances of the case, the
practical realities of the workplace need to be considered
and a commonsense approach to the application of the
statutory provisions should be adopted: Gibson v Bosmac
(1995) 60 IR 1. It is also the case in this jurisdiction, that
the lack of any procedural fairness in matters such as
these can be a most important circumstance: Shire of
Esperance v Mouritz (1991) 71 WAIG 891.
39 In all of the circumstances, having regard to the findings
I have made and the applicable legal principles, I am of
the view that the dismissal of the applicant was harsh,
oppressive and unfair. In this case, the foundation for the
dismissal, in terms of being warned of its possibility, was
the letter of 25 November 1999. However, in my view,
the respondent has a number of difficulties in this regard.
Firstly, it was clear on the evidence that the warning that
issued from the meeting that took place, was
predominantly, if not exclusively, based upon allegations
of the applicant’s confrontational manner with Mrs Balbi.
In this connection, as the letter itself records, the meeting
concerned arose out of the weekly meeting of 17
November 1999, part of the process put in place by the
respondent, conceded by it to have been a mistake. I have
no doubt that the weekly meeting process was very
stressful for both the applicant and Mrs Balbi, particularly
the applicant. In my view it was harsh to base a written
warning upon the outcome of a process which the
respondent itself conceded was in the circumstances,
inappropriate and one that certainly did not ease tensions
between the parties concerned, but rather, appeared to
have had the opposite effect. Whilst it is not for the
Commission to sit in the chair of the manager, in light of
the experience of these meetings, a far better course in
my view would have been to provide a fresh start, in terms
of the tension between the applicant and the respondent,
and consider other ways of addressing the issue.
40 Secondly, the written warning itself, having been issued
in unfair circumstances, and then being completely relied
upon by the respondent subsequently, in my view tainted
the entire ensuing period with unfairness. This was all
the more so given that the performance issues, not
expressly the subject of the 25 November letter, were in
many respects minor, and the issue of setting up classes,
occurring over a relatively small number of occasions in
term three.
41 In relation to the performance allegations set out in the
respondent’s letter of 28 August 2000, it was clear on the
evidence that none of these issues were ever put to the
applicant in the context of her employment being in
jeopardy. This situation was exacerbated by the fact that
some time in term two, the applicant inquired of Mrs
Balbi whether she was being formally warned for some
of these performance issues, which drew no further
response from Mr Woodford and at best, a general
response from Mrs Balbi. Moreover, the final meeting
on 28 August 2000 was clearly, as admitted by the
respondent to its credit, a fait accompli, with no
opportunity at all for the applicant to respond. Of
particular note in this regard, is the fact that the health
and safety issue, described by the respondent as the “straw
that broke the camel’s back”, was not the subject of any
inquiries of the applicant by Mr Woodford, as to her
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version of the events, before deciding to dismiss her. On
these bases alone in my view, the dismissal could be said
to be harsh, in that the applicant was denied any
opportunity to defend herself.
In light of my conclusions as to unfairness, it is
unnecessary for me to conclusively deal with the
submissions of counsel for the applicant as to whether
the dismissal was unlawful, given the relevant terms of
the Award. However in my view, there is something to
be said for the applicant’s submissions that clause 6(4)
of the Award does not confer a right on an employer bound
by it, to terminate a contract of employment by the
payment in lieu of notice. There is a distinction to be
drawn between a right to do so on the one hand, and the
creation of a liability for breach, in the form of liquidated
damages, on the other (cf for example clause 6 of the
Metal Trades (General) Award 1966). However, on a close
reading of the respondent’s letter of 5 September 2000
(exhibit A9) the respondent did not dismiss the applicant
by paying in lieu of notice. It gave the applicant two weeks
notice in accordance with clause 6(4) of the Award, but
relieved the applicant of the need to work in this period.
In my opinion, the effect of this was that the contract of
employment came to an end on 20 September 2000,
although the applicant was not required to work during
this period.
I turn now to the question of the relief to be granted. I am
satisfied on the evidence that the working relationship
between the applicant and Mrs Balbi had broken down
such that any order of reinstatement would be
impracticable. I therefore turn to the question of
compensation. I apply the principles set out in Bogunovich
v Bayside Western Australia Pty Ltd (1998) 78 WAIG
3635 and Tranchita v Wavemaster International Pty Ltd
(1999) 79 WAIG 1886. On the evidence I am satisfied
that the applicant took all reasonable steps to mitigate
her loss, the contrary not having been established by the
respondent: Bogunovich.
Having regard to all of the circumstances of the case, I
conclude that the applicant should be compensated for
her loss to the fullest extent possible, subject to the cap
in s 23A(4) of the Act. I am not persuaded that the
applicant has established on the evidence, any claim for
compensation for injury: Lynam v Latanga Pty Ltd (2001)
81 WAIG 986; Coms 21 Ltd v Lui & Ors 47 AILR 4-229.
In the absence of the applicant earning any other income
in the intervening period, and my findings, I assess
compensation in the sum equivalent to the loss of six
months remuneration, that being $13,760.00 in round
terms.
There is one final issue upon which I wish to comment. I
have noted above there being some argument between
counsel for the applicant and the agent for the respondent
concerning Mrs Balbi’s diary notes and their tender into
evidence as exhibit R7. Whilst it is not uncommon for
parties in proceedings such as these to seek to tender into
evidence diary notes and the like, said to corroborate or
otherwise support oral testimony, in my view, such
materials need to be treated with considerable caution,
given their propensity to be self serving and to provide a
party the opportunity to “pull up its case by its boot
straps.” They sometimes also offend against the rule
precluding the use of previous consistent statements to
bolster the credibility of a witness called by a party: See
Cross on Evidence 4th Ed at para 17250; Gillie v Posho
Ltd (1939) 2 All ER 196.
Whilst clearly, by s 26(1)(b) of the Act the Commission
is not bound by the rules of evidence, that does not mean
that a party is freed from the obligation to establish its
case by credible evidence. Moreover, in cases of this
particular kind, involving the vindication of an individual
legal right between contesting parties, it is not
inappropriate in my view, to apply the general principles
of the rules of evidence, to ensure that both parties receive
a fair hearing. That does not mean of course that the
absolute technical rules of evidence should be used, but
some latitude is applied, having regard to the nature of
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the matter before the Commission: Bunbury and District
Branch of the Metropolitan and South-Western
Amalgamated Certified Engine Drivers Union v Millars’
Karri and Jarrah Co (1902) Ltd (1910) 9 WAAR 219;
Coastal District Timber Hewers’ Union v Millars’ Karri
and Jarrah Co (1902) Ltd (1906) 5 WAAR 93; Baron v
George Western Foods Ltd (1984) 64 WAIG 590;
Australian Workers Union, WA Branch v Hamersley Iron
Pty Ltd (1986) 66 WAIG 322; ALHMWU v Airlite
Cleaning Pty Ltd (2001) 81 WAIG 1162.
48 Accordingly, I have placed considerably less weight on
exhibit R7, than the oral testimony led in these
proceedings.
49 A minute of proposed order, giving effect to these reasons,
now issues.
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Mr T Dixon of counsel
Mr R Gifford as agent
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_________________________________________________________________________

Order.
HAVING heard Mr T Dixon of counsel on behalf of the applicant and Mr R Gifford as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it under the Industrial Relations Act, 1979, hereby—
1. DECLARES that Ms Marilyn Muggeridge was
harshly, oppressively and unfairly dismissed from
her employment, as a home economics assistant, by
the respondent effective 20 September 2000.
2. DECLARES that reinstatement of Ms Muggeridge
is impracticable;
3. ORDERS the respondent to pay to Ms Muggeridge
the sum of $13,760.00 less any amount payable to
the Commissioner of Taxation pursuant to the Income Tax Assessment Act 1936 and actually paid
within 7 days of the date of this order.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

Application dismissed
Mr P Ward of Counsel
Mr M O’Connor as Agent
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Reasons for Decision.
This is an application pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act, 1979 (the Act). The
applicant, Ms Andrea Niblett alleges in her application
that she was unfairly dismissed from her position at the
(Koolkuna) refuge on 24 November 2000. The reasons
given were—
• Conflict of hours between Koolkuna and the Eastern Region Domestic Violence Prevention Council
(the Council)
• Poor performance in regard to communication
• Attending work for another employer whilst on sick
leave from Koolkuna.
The applicant also claims a denied contractual benefit of
$22,272 less wages paid from 31 July 2000 for what she
says is the remainder of her contract as the Coordinator
of Koolkuna.
The respondent, the Eastern Region Domestic Violence
Services Network, is an organisation run by a voluntary
committee of management, an incorporated body, and is
primarily set up to receive funding through the Family
and Children’s Services Department to operate domestic
violence services. In particular the respondent operates a
refuge known as Koolkuna where the applicant was
employed.
The applicant commenced work with the respondent on
a part time basis on 23 March 1999. She was employed
as a support worker to assist with the administrative and
general domestic duties at the women’s refuge. On 11
March 2000 she says she was appointed to the position
of refuge Coordinator and another employee, Ms Pranee
Pawaboot, was employed as the Manager of the refuge.
These staffing changes arose when the then Manager, Ms
Lorena Rose, left to take up a temporary position with
Department of Family and Children Services. As a
consequence of difficulties in the working relationship
between Ms Pawaboot and Ms Niblett, and the consequent
effect on services, Ms Pawaboot was dismissed from her
position on 31 July 2000 and Ms Niblett was demoted to
the position of support worker effective from the same
date. At that time a Ms Avezzu took over the management
of the refuge. Ms Pawaboot filed two applications in the
Commission for unfair dismissal and denied contractual
benefits. These applications were dealt with by
Commissioner Smith and orders issued on 4 May 2001.
It is clear that the conflict between the parties stemmed
from the poor working relationship engendered between
Ms Pawaboot and the applicant and the concern of the
committee for the services operated due to the friction
between these two senior staff, who had previously been
friends. Secondly, and most importantly, the conflict
revolved around the absence of the applicant from
Koolkuna to attend to her duties with the Council. Thirdly,
the respondent expressed ongoing concern about Ms
Niblett’s communication skills vis-à-vis clients and staff.
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When Ms Lorena Rose was seconded to a 12 month
position in the Family and Children Services Department,
both Ms Pawaboot and the applicant, following a selection
process, were given twelve month contracts in their
respective roles of Manager and Coordinator. Mr
O’Connor for the respondent says—
“The clear intention of the committee was that this
was to be a temporary assignment but unfortunately
the way on which the appointments were made by
the manager did not properly reflect the intentions
of the committee and there’s no doubt that the appointments that were given to the two employees
were purported to be for a 12 month term and didn’t
state sufficiently accurately that this was clearly in
the absence of the manager or whilst they appropriately performed the duties of the position.”
(Transcript Pg 224-225)
7 The position which Ms Niblett held as Coordinator was
a Level 6 position under the Crisis Assistance Supported
Housing Award (a federal award). The award was used as
the benchmark for funding and employment of staff. The
appointment was for a full-time position.
8 Ms Niblett was removed from the position of Coordinator
on 31 July 2000 and, although this is in contention, then
performed as a Level 4 Support Worker at Koolkuna until
she was ultimately dismissed on 24 November 2000. The
respondent says that the applicant accepted the change
of contract from Coordinator to Support Worker until such
time as she was ultimately dismissed from Koolkuna. The
respondent says the demotion related in part to Ms
Niblett’s own actions but was primarily due to the
dismissal of Ms Pawaboot and not being able to have
two people perform the Coordinator role, which in any
event was finally removed as a position.
9 The applicant says that she was not dismissed from the
position of Coordinator but that there was a variation of
the contract; she continued to work full-time and only
the designation of the position changed. Ms Niblett says
that she continued to do some of the duties of the
Coordinator.
10 I will deal with this matter first as the evidence is clear. I
do not accept Ms Niblett’s evidence that she continued to
do some of the duties of the Coordinator’s position at
Koolkuna post 31 July 2000. The evidence was selfserving and quite unconvincing. In contrast it is clear that
her contract as the Coordinator was terminated
consequential to Ms Pawaboot being dismissed from the
position of Manager. The contract was for a twelve month
period and clearly a dismissal from the position of
Coordinator took place. That was the full-time contract
operative at the time, regardless of whether the respondent
intended the contracts to operate otherwise. I make no
finding as to whether the dismissal at that time was unfair
or harsh as it is not necessary to do so. Ms Niblett’s
remedy would have been to lodge a claim for unfair
dismissal. She did not do so and cannot successfully make
such a claim now as she is out of time (E.J.Richardson v
Cecil Bros Pty Ltd 74 WAIG 1018). I also have no doubt
that Ms Niblett accepted the change until she was
dismissed from the Level 4 position many months later.
A complaint was raised on her behalf by Mr Bibby, a
union official, but was not pursued with vigour. For these
reasons I would dismiss the claim relating to denied
contractual entitlements.
11 This leaves the issue as to whether Ms Niblett was harshly,
unfairly or oppressively dismissed from her full-time
position as a Level 4 Support Worker. The principles
applied in Undercliffe Nursing Home—v- Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385
are what must guide the Commission in these
circumstances. That is did Ms Niblett receive a fair go all
round? Mr Ward for the applicant says that as of 10 July
2000 Ms Niblett had a clean bill of health. The letter of
Mrs Day (the Chair of the Koolkuna management
committee) to her says—
“I must apologise for the delay in confirming our
verbal discussions on 26 June 2000.
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This letter is to confirm the outcome of the review
meeting held on Monday 26 June 2000 regarding
two final performance concerns outlined in my letter of 12 May 2000.
We discussed and agreed that the level of improvement in your communication style and support and
cooperation with the Manager during the review
period, has demonstrated the standards required were
achieved.
On behalf of the Management Committee, I would
like to say that I am pleased that the matters of concern have been resolved.
It is also the expectation of the Management Committee that now you have demonstrated these
performance standards, they will continue to be met
in the future.”
This is document 27. A bundle of documents was provided
to the Commission as agreed by the parties, albeit they
varied on the weight to be attached to some of the
documents (Transcript pg 302). The respondent
challenges that this letter also related to the resolution of
the time-keeping concerns.
12 In addition, Mr Ward on Ms Niblett’s behalf says that
there was a history of management taking issue with Ms
Niblett’s dual performance of her Koolkuna and Council
responsibilities and then acquiescing. He characterises
this as acceptance by management, which would alter,
when they had other complaints that they sought to raise
with Ms Niblett. At such times concerns regarding a
conflict of roles would be resurrected. Mr Ward says that
nothing of concern appeared in Ms Niblett’s performance
from 10 July 2000 until her dismissal on 24 November
2000 except for a report from one of the residents which
he says is unreliable. He says also that the special
committee meeting of 12 November 2000 made it clear
that the applicant was to be dismissed and that nothing
she could do or say to Mrs Day after that committee
meeting could have changed the course of her dismissal.
Hence he alleges that her dismissal was both procedurally
and substantively harsh and unfair.
13 The letter of dismissal of 24 November 2000 (Document
45) states—
“Dear Andrea
Re: My letter of 16 November
Meeting of 14 November
I acknowledge receipt of your written response to
the above
The Management Committee have carefully considered your response and have determined that it does
not adequately address our concerns over your performance and behaviour. Despite previous
disciplinary action by the committee, issues and concerns consistent with the initial disciplinary action
have continued. You have clearly failed to accept that
the Committee, being the legal employer, has not
sanctioned the manipulation of your working hours
to allow you to work for two organisations concurrently.
The Committee believes that your actions in obtaining medical justification for your absence from duty
at Koolkuna whilst brazenly attending for work with
another organisation reflects the degree of non commitment to Koolkuna and its clients and is indicative
of the extent to which you have gone to defy the
wishes of the Committee.
Further, your response to the written complaints received from clients did not adequately address the
concerns of the Committee. There is consistency in
complaints received from clients which demonstrates
that your communication style is inappropriate in
an agency dedicated assisting women in crisis.
Your statement that the Management Committee ‘not
side with clients so readily” has been considered.
Whilst it is accepted that “clients are often extremely
sensitive”. It is the case that whilst there are numerous written and verbal complaints on record from
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clients, staff and other organisations regarding your
behaviour, there are none concerning other staff of
Koolkuna with similar roles.
After serious consideration of all the issues involved
and with regard to the consistency of concerns, and
your continual non-compliance to the behaviour
expected of a staff member of this organisation the
Committee has unanimously determined that your
employment with Koolkuna be terminated as of
Monday 27 November 2000 on the grounds of unsatisfactory service.
Under these circumstances you will not be required
to serve a period of notice. You will be paid in lieu
of the notice period and will be paid all accrued and
pro rata annual leave to which you are entitled. A
separation certificate and cheque together with a
statement outlining leave entitlements will be mailed
to you within the next three days.”
The final payments to Ms Niblett are not challenged. Ms
Rose was Ms Niblett’s manager on appointment and was
part of the selection panel which recommended her for
the Coordinator’s position. She was also the Chairperson
of the Council for half of 1999 and for the year 2000 and
was on the selection panel which recommended Ms
Niblett for the coordinator’s job with the Council. Her
evidence is that Ms Niblett was a conscientious worker
who worked well with the women and the children and
in the court support programme. She says that the
applicant’s work at Koolkuna and with the Council was
complementary. The issue of Ms Niblett’s dual
responsibilities at Koolkuna and the Council were raised
at the interview for the Koolkuna Coordinator. The roster
was drawn up to accommodate Ms Niblett’s dual role.
She says that Pranee, Andrea and her worked together on
the roster.
I have no difficulty accepting the evidence given by Ms
Rose. She was direct in her evidence and under crossexamination and the importance of what she had to say is
that in her view there was full knowledge of Ms Niblett’s
dual positions at the time she was offered the Koolkuna
Coordinator’s position, both by Pranee and at least one
member of the committee. Ms Niblett’s dual role in her
view was of relevance to Koolkuna and was
accommodated through rostering changes. It is clear from
her evidence also that the dual role was accepted on the
basis of no conflict with her duties at Koolkuna
(Document 7).
Ms Avezzu, similar to Ms Rose, is now outside the
operations of Koolkuna and gave a clear and objective
account of matters arising during her time as Manager. I
accept her evidence. I accept also the evidence of Mrs
Day who was involved in much of the activities designed
to correct the staffing or other problems that were being
experienced at Koolkuna. I was impressed with her as a
witness. I have no difficulty accepting as credible the
evidence provided by Dr Wilson and Ms Wright, albeit
the evidence of Ms Wright was accompanied by a degree
of hesitancy under cross examination.
I am less convinced that the evidence of Ms Niblett can
be accepted without question. She was neither consistent
nor direct in parts of her evidence. In particular, I doubt
greatly her evidence surrounding whether she continued
to perform the duties of the Koolkuna Coordinator after
31 July 2001. I also found her evidence concerning her
application to hours quite unconvincing. An example of
this is clearly seen at Transcript pg 65-67 where she
indicates that she was allowed one afternoon a month off
for the Council meeting but also was aware of substantial
day time hours required for Council work. I would prefer
the evidence of Mrs Day and Ms Avezzu to that of Ms
Niblett.
The two issues of most significance relate to the allegation
that Ms Niblett failed to follow the directions of the
respondent by attending to the work of the Council during
her hours of work for Koolkuna. There is also the
allegation that Ms Niblett failed to communicate properly
with clients. I do not consider this latter point to be of
equal importance in determining whether the termination
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of the applicant’s services was fair or otherwise. Whilst I
accept the evidence of Mrs Day in respect of client
conflicts with Ms Niblett, the investigation of the matters
cannot be said to be conclusive, or given Ms Niblett’s
otherwise record of service to Koolkuna, sufficient to lead
to her dismissal. This is not to say that I do not accept
that they were ongoing issues of concern.
Ms Niblett says that she had an arrangement with
Koolkuna to accommodate her work with the Council.
This is consistent with the evidence given by Ms Rose
and the evidence also is that the arrangement was that
there was not to be conflict with her work at Koolkuna. I
find that there was initially an arrangement with Koolkuna
to accommodate Ms Niblett’s work at the Council, on
the basis of no conflict with her work at Koolkuna. Ms
Niblett says that the problem was that conflict arose as
the rosters were changed regularly and this made it hard
for her to fulfil both roles. She also says that she was told
to put down regular hours on her time sheets rather than
the actual hours worked. This evidence is in direct contrast
to a direction from Ms Pawaboot of 20 March 2000, which
was initialled by the applicant (Document 9). It is also in
contrast to very early concerns raised on behalf of the
committee about her conflict in hours (Documents 10,
12 and 19 as examples).
Ms Niblett says that Ms Avezzu prevented her from
attending the Council during Koolkuna’s hours, that on
6 September and 11 October 2000 she attended the
Council while on sick leave from Koolkuna and that the
specification of the hours she was to work for the Council
was challenged and clarified. Document 35, the minutes
of the Council, in part state—
“Availability of the Co-ordinator for 20 hours per
week. The Co-ordinator clarified that she was based
at the office in the old Midland Library on the
following days and times—
Monday
8am-10:30am
Tuesday
8am-10:30am
Wednesday
8am-10:30am
Thursday
3:30-5:30pm
Friday
3:30-5:30pm”
Ms Niblett’s version at Transcript pg 67 is—
“(MR O’CONOR): Yes. How was it possible that
you were able to indicate to that organisation they
were the times you could work for them when they
were certainly some of the times in which you would
have to work at Koolkuna?
(MS NIBLETT)—I will have to repeat again that in
September, around this date I thought?—our roster
was done. Up—and we were informed in that meeting—I can’t remember what’s the date, that that will
be the roster for 3 weeks. So when I received that
and I was asked by my other management committee what are the days that I could work for them,
because they have agreed that they could accommodate month to month changes to help me be able to
do what jobs. But as soon as I have already submitted this schedule the time that the—what do you call
it, the roster has been changed again.”
Mrs Day was part of the selection panel who appointed
the applicant as Coordinator for Koolkuna. She says that
the issue of a potential for conflict between the two jobs
was raised and discussed at interview. Document 12 raises
the concerns of the committee soon after Ms Niblett
started in the Coordinator’s role. The letter is clear and
supported by the evidence of Ms Rose in that she says
that there should not have been conflict in the roles and
Monday was left free in the roster for Ms Niblett’s Council
business. The Commission can only surmise from the
evidence and the letter that the whole situation was not
clarified to everyone’s common understanding and
agreement prior to Ms Niblett taking on the Koolkuna
Coordinator’s role. Document 12 says—
“Dear Andrea
I am writing to inform you that your letter of appointment to the position of Refuge Co-Ordinator,
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written on 11 March 2000, was written without the
authorisation of the full Board of Management of
Koolkuna.
The Board of Management accepted your appointment to this position conditional on an immediate
review of the conditions of employment a) and b).
These conditions are—
a) The non-interference of your role as ERDVPC
Co-Ordinator within this organisation
b) Your availability between 7.30am and 6pm
Tuesday to Friday
At the Management Committee Meeting of 4 April
2000 your joint roles as Coordinator and ERDVPC
Co-ordinator was discussed at great length. It was
the consensus of all Members present that the above
situation is untenable as both positions held by you,
require duties to be performed during 7.30am to 6pm
Monday to Friday.
An option put forward by the Members present who
are representatives of both Boards is that you may
need to consider resigning from one of the positions.
We feel that an urgent solution needs to be found to
meet the requirements of both your positions and
request that a meeting be held as soon as possible to
discuss this further.
Yours sincerely
Dorothy Day
Chairperson—Koolkuna”
23 The evidence of Mrs Day is that Ms Niblett continued to
work for the Council during times when she should have
been working for Koolkuna and when her time sheet said
she had worked for Koolkuna. Her evidence is also that
Pranee Pawaboot was not capable of managing the
situation, the conflict between Ms Niblett and Ms
Pawaboot was affecting staff and Koolkuna’s services and
that Mrs Day had to take over the disciplinary action
involving Ms Niblett. This led to Mrs Day issuing Ms
Niblett with a warning letter on 12 May 2000 which she
says was the first in the formal disciplinary process. Again
the terms of the letter are clear, and without citing the
letter, it directed Ms Niblett to comply with a strict roster
to avoid conflict with her two roles, to communicate
professionally with other staff and to comply with
management instructions. Ms Niblett replied to that letter
stating that she had been put in an untenable position of
having to choose between the two roles, she had sought
legal advice and that Mrs Day’s position was unfair.
24 There followed a period where Ms Niblett either did not
attend to the Council because she was instructed not to,
did attend but was on sick leave from Koolkuna or simply
attended. There followed a meeting of the management
committee of Koolkuna on 12 November 2000 where they
resolved to dismiss Ms Niblett. They made their decision
against a backdrop of concerns about inappropriate
behaviour by Ms Niblett to clients and her attendance at
the Council whilst on sick leave from Koolkuna. There
followed a discussion between Ms Niblett, Mrs Day and
Mr Bibby, a union official who represented Ms Niblett.
The concerns of the management committee were put
into a letter of 16 November 2000. Ms Niblett replied on
20 November 2000. The management committee
considered the response, decided to go through with the
dismissal and Ms Niblett was advised by letter on 24
November 2000, as previously cited.
25 The issue which is clear from all of the evidence is that
Ms Niblett did not respond appropriately to the direction
of the committee, through Mrs Day, to not allow her
working hours at Koolkuna to be adversely affected by
her attending to Council business. Ms Niblett appeared
to take the view that she should have been allowed to
continue her Council work as required. She says there
was an agreement to allow her to do this. The evidence
speaks strongly against this and only displays a
conditional accommodation of Ms Niblett’s dual roles
subject to no conflict with her Koolkuna work. Ms Niblett
also says that the arrangements she had for her Council
work were fully known by the respondent and if not
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endorsed, as per Ms Rose’s evidence, were accepted by
the respondent in that these arrangements were not hidden
in any way. Koolkuna had at all times a representative on
the Council; i.e. they knew what she was doing.
Weighed against this is the evidence of Ms Avezzu and
Mrs Day of the corrective action which they undertook
to ensure that Ms Niblett complied with her hours of work
for Koolkuna. It is quite clear from this evidence, which
I accept, that Ms Niblett could have been left with no
other impression than she needed to apply herself to her
duties at Koolkuna during her rostered hours, albeit these
rostered hours did change to a degree. The impression
gained is not one of acceptance by the employer but that
Ms Niblett had a continual disregard of her employer’s
concerns and organised her working arrangements to her
own advantage against the instruction of her employer.
The very clear view that I have formed after listening to
the evidence of Mrs Day and Ms Niblett in particular,
after reading the train of correspondence between Ms
Niblett and Mrs Day, after checking the hours to be
worked in the two jobs and the hours recorded by Niblett,
and after hearing the evidence of Dr Wilson concerning
Ms Niblett’s stress induced by the situation at Koolkuna,
is that Ms Niblett persistently failed to take proper regard
of the concerns and directions of her employer. I am
convinced that Ms Niblett was stressed by the matters
arising at Koolkuna but I am also convinced that those
matters were of her own making and that she consistently
engineered her hours of work to her own advantage. At
all times at hearing she sought to give the impression
that the employer had acted unreasonably in the concerns
they raised continually. The impression Ms Niblett wished
to leave the Commission with was that she was entitled
to do as she wished because she was a conscientious
employee in the face of an unfair employer. This is far
from how I view the matter. I find that Ms Niblett
engineered her hours of work to her own advantage
against the expressed concerns and directions of her
employer. It is on this basis alone, leaving aside the other
history of conflicts at the workplace between Ms Niblett
and Ms Pawaboot and the concerns about communication
with clients, I would find that Ms Niblett’s dismissal to
be fair (Undercliffe Nursing Home—v- FMWU).
I am also not convinced that there was an absence of
procedural fairness arising from the management
committee’s decision of 12 November 2000. Ms Niblett
had an opportunity to put her case. She simply wanted to
continue doing what she had been doing against the
understandable concerns of the committee.
For the above reasons I would dismiss the application.
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HAVING heard Mr P Ward of counsel on behalf of the applicant and Mr M O’Connor on behalf of the respondent, the

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
On 16th November 2000 Rita Powell (the Applicant)
applied to the Commission for orders pursuant to Section
23A of the Industrial Relations Act, 1979 (the Act) on
the grounds that she had been the subject of a harsh,
oppressive or unfair dismissal and was entitled to
outstanding contractual entitlements at the conclusion of
an employment relationship with Ronin Security Pty Ltd
(the Respondent).
The Applicant alleges that prior to 12th October 2000 she
was employed by a company providing security services
to Perth’s Domestic Airport where she worked
approximately 40 hours a week and was paid $16.60 per
hour (Exhibit L1).
The Applicant said she was invited by the Respondent to
an interview on or about 2nd October 2000, when she was
asked to complete an application form (Exhibit L2). She
also supplied a resume (Exhibit L4).
On the day following an interview with Mr Quinton
Bluntish the Applicant says he called her and asked that
she attend another interview with a Mr Ken Besson. The
Applicant says that at all times she believed that these
two men had the authority and power to recruit employees
on behalf of the Respondent.
It is claimed by the Applicant that during the initial
interviews the proposed hours of work were discussed
and she told the men she would not accept any offer that
diminished her existing conditions of employment. This
was in the context that she thought they were offering 22
hours work per week. When she refused this offer she
claims Mr Besson offered her 44 hours work per week.
The Applicant was unsure whether a money amount was
offered to her at the meeting with Mr Besson but he did
ask the rate of pay at her airport job and she told him
$16.60 per hour. There were then discussions about what
shifts she could work, for instance two shifts of 11 hours
at the Sunday Times and two shifts of 11 hours each at
the Perth Print site at a rate of $12.00 per hour for the
first three months and $13.00 per hour thereafter. The
Applicant is emphatic that she turned down those money
amounts because she was already getting $16.60 per hour
and she would not be able to afford to take a drop in pay.
The Applicant says that she received a message to call
Mr Besson which she did. During that call he offered her
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$13.00 per hour for the first three months and $15.00 per
hour thereafter for a total of 44 hours per week. She had
said to him words to the effect that “…under those
conditions and that amount of money, I accept the job”.
It was also claimed by the Applicant that she told Mr
Besson that she would not work weekends or nights. He
had agreed that the job was purely day work. As a result
of the offers made to her she gave notice to her employer.
The Applicant says that on or about the 17th October 2000
she rang Mr Quinton Bluntish and told him that she would
accept the conditions that Mr Besson had offered she was
then invited to the Respondent’s office to discuss and sign
a workplace agreement and collect her uniform. At the
office she was presented with a workplace agreement,
she saw that it only provided for 40 hours per week. She
drew this to the attention of Mr Bluntish telling him that
her agreement with Mr Besson was for 44 hours pre week.
The wage rate was also incorrect, Mr Besson had
promised her $13.00 per hour for the first three months
and $15.00 per hour after that. Mr Bluntish told the
Applicant not to sign workplace agreement and said he
would speak to Mr Besson about her claims.
On 23rd October 2000 the Applicant reported for duty,
she was to work an 11 hour shift. The subject of her pay
became an issue towards the end of the shift. The
Applicant says that a man, whom she could not identify,
engaged her in conversation. During that conversation a
female workmate indicated to the man that she was getting
paid $10.00 per hour. The Applicant then told her she
was getting more. According to the Applicant this
conversation caused her some concern.
On the evening of 23rd October she received a phone call
at home from Mr Mal Westhead, a senior manager of the
Respondent. In a later discussion with Mr Westhead the
Applicant said he raised two complaints about her
performance. There was also discussion about the hourly
rate of pay. Mr Westhead said that no-one employed by
the Respondent was paid $15.00 per hour or $13.00 for
that matter, he also told her that there was only 33 hours
per week work available not 44 hours. The Applicant had
drawn the attention of Mr Westhead to her discussions
with Mr Besson. She had told him that Mr Besson had
offered her $13.00 per hour for the first three months and
$15.00 per hour after that.
Mr Westhead told her he would make enquiries and while
he did she was not to report for work on site the next day
but instead was to come into the office. The Applicant
had told him she could not afford to do so: he told her
she would be paid as a training day.
As instructed she attended the office and the hourly rate
and hours to be worked each week were discussed. The
Applicant said she was not offered 44 hours a week, at
that stage she was offered 33 hours a week at the rate of
$11.00 per hour for the first three months and $12.00 per
hour thereafter. Mr Westhead then said because of what
had occurred the Respondent would commence paying
$12.00 per hour. But the Applicant insisted upon the terms
she thought were offered to her by Mr Besson. Mr
Westhead refused saying it is not possible for the
Respondent to either pay $15.00 per hour or provide 44
hours a week. The Applicant understood this to mean he
was refusing to honour the terms of the agreement she
had made with Mr Besson.
Later on there was another phone call and again the
Applicant was told to come to another interview on the
promise that she would be paid. The same things were
discussed as during the previous interview, she still
asserted that Mr Besson had made promises to her and
again Mr Westhead rejected her assertions. Nothing was
resolved at the meeting. Mr Westhead told her to go home
and he would call her again. He rang on the evening of
25th October and there was a discussion between them.
This discussion was covertly recorded by one Mr Derek
Colin Smith the finance of the Applicant.
A transcript of the recording has been submitted to the
Commission in Exhibit L2.
During the conversation the Applicant says that she asked
Mr Westhead if he thought she was lying to him about
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her assertions. He did not dismiss her but there were
discussions about whether or not there would be
repercussions if he did, but she did not allege that she
had been dismissed. The Applicant went to work on 26th
October and while at work she was advised that a facsimile
transmission had been sent to her home by Mr Westhead.
A copy of the facsimile is included hereunder—
“Rita,
1. Following our recent discussions surrounding your employment opportunity with our
company it is appropriate for me to confirm
your employment status and conditions. I also
wish to take this occasion to formally notify
you of our actions to date relative to your allegations surrounding comments made by our
employee Mr Besson.
2. As discussed with you during our meetings
and again this afternoon per telephone, we
are pleased to continue our offer of employment to you either on the basis of a Work Place
Agreement (WPA) or on a casual basis under
award conditions.
3. To this point in time we (yourself and Ronin
Security) have not entered into a WPA.
4. Your current employment status with our company is as a casual employee under award
conditions.
5. Your request today for termination of your employment and the issue of a dismissal notice
is not appropriate to the circumstances. You
have not been dismissed and are not currently
the subject of any professional standards matter.
6. Dismissal and severance documents are only
provided to personnel who have been dismissed due to misconduct related matters,
never in the case of personal issues such as
the circumstances nominated by you.
7. To continue your ongoing training and development we request that you present yourself
for further training at the Sunday Times at
0900 hours tomorrow, Thursday 26/10/2000
and on Friday 27/10/2000.
8. Your allocated shift times for these days are
0900 to 1700 (9.00am to 5.00pm). You will be
shadowing the duties of Tracey O’Dea. Tracy
is an experienced member of our team, please
follow her instructions and seek any directions
relative to the duties innate to the post that
you feel necessary.
9. You are required to take an unpaid meal break
for one (1) hour between 1300 (1.00pm) and
1400 (2.00pm).
10. Should you have any queries or experience
any difficulties whatsoever regarding these
timings please do not hesitate to contact me
directly per telephone from 0830 (8.30am)
tomorrow morning, Thursday 26/10/2000.
11. We have noted your comments regarding the
purported statements of our employee Mr
Besson. As discussed with yourself and your
father earlier today, we will interview Mr
Besson surrounding this matter and have commenced our review of the issues associated
with your statement.
12. Upon our complete review of the associated
issues I will formally notify you of the outcomes.
13. I trust that the aforementioned employment
conditions are suitable to your availability and
that this course of action is congruent with
the current state of affairs.”
[Exhibit L7]
The Applicant told the Commission that the offer set out
in the facsimile was different to those that had been
previously made to her.
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17 By the time the Applicant had been informed about the
content of the facsimile by her finance she had already
been told by Mr Westhead that her hours had been cut to
21 per week. On advice an officer from a government
department she was told to walk out but she did not and
instead gave an hour’s notice (Exhibit L8). The Applicant
later signed a document acknowledging the receipt of her
pay cheque. She did so not for the purpose of discharging
any claims she might have but because she was suffering
from stress and thought that the Respondent’s officers
might not release her pay cheque. A detailed payslip for
the Applicant is before the Commission in Exhibit L10.
The Applicant says that this document reveals she has
not been paid fully for the hours worked neither did she
receive the promised hourly rate.
18 The Applicant claims she was unfairly then treated
because the Respondent made a promise to pay an hourly
rate for a number of hours acceptable to her, they refused
to give her both, she left a perfectly good job on promises
that had not been delivered. There was no question of
any misconduct by her.
19 The preceding is sufficient recitation of the Applicant’s
evidence in chief, I will deal with matters raised by Mr
Martel (of Counsel) with the Applicant in his extensive
cross examination of her in my analysis.
20 Evidence was taken from Mr Derek Colin Smith who
was called to confirm the dates the Applicant says she
attended various meetings with representatives of the
Respondent. He said that she reported she had been
introduced to Mr Ken Besson. Mr Besson and Mr Bluntish
were impressed with her credentials, there was a
possibility of employment at the Sunday Times and Perth
Print, and during an interview they discussed hours of
work but not remuneration.
21 Mr Smith says that the Applicant received a call from Mr
Besson during which Mr Besson eventually offered her a
position. According to Mr Smith the Applicant told him
that the first offer was for 44 hours per week at a rate of
$12.00 per hour during probation period and $13.00 per
hour thereafter. They had reviewed their financial position
and decided the offer was not viable for them. On or
around 11th or 12th October 2000 that Mr Smith witnessed
another telephone conversation; at least he gathered from
the Applicant’s side of the conversation that Mr Besson
was keen to procure her services. During this telephone
conversation Mr Besson changed the offer, the Applicant
repeated the figures to Mr Smith and he ran them through
his calculator. The offer was $13.00 per hour for three
months going to $15.00 per hour.
22 Mr Smith says that Mr Besson waited on the phone while
he and the Applicant discussed the offer, they considered
the cost of fuel for driving from Canning Vale to
Joondalup, they took into consideration their current
finances and they agreed that the offer was viable for
them. They thought that the $13.00 per hour would be
difficult for the first three months but they would be able
to scrape through. It was not a lightly taken decision, the
amount of income was very important because Mr Smith
was a student at a University with no income and the
Applicant’s income had to support the family. Mr Smith
claimed that Mr Besson had tried to convince the
Applicant by making the comment that the fares were
only $3.00 a day. Mr Smith factored this suggestion into
the calculation, he asked the Applicant to repeat the offer
back to Mr Besson which she did.
23 Being satisfied with the offer the Applicant had him type
out a letter of resignation from her previous employer.
24 In the following days Mr Smith helped the Applicant,
who was also assisted by her father, to obtain her security
license for which Mr Besson had asked her to apply. She
brought home a workplace agreement which provided
for a rate of pay of $12.00 per hour after three months.
The Applicant had said it was not what had been agreed
with Mr Besson. Mr Smith swears that the Applicant says
she mentioned this to Mr Quinton Bluntish and his
response was “fine we’ll sort it out with Ken later”.
25 The next relevant event was a phone call from Mr
Westhead during which he asked the Applicant to come
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to a meeting at the offices of the Respondent. Mr Westhead
agreed that Mr Smith could attend with her.
Mr Smith says during the meeting Mr Westhead explained
that the Respondent simply did not pay the rates that Mr
Besson had allegedly promised. Mr Smith was also
concerned that there had been an offer of 44 hours work
per week and there was only 33 available. To his mind
the outcome of the meeting was an impasse. Mr Westhead
had asked the Applicant and Mr Smith to go home and
consider his revamped offer which by that time had
dropped off the $11.00 per hour for probation and had
fixed the final offer at $12.00 per hour for 33 a week.
As a family the Applicant and Mr Smith could not afford
to accept that offer. Mr Smith confirmed he passed the
information in Mr Westhead’s facsimile on to the
Applicant at work but not in detail because he realised
she might be distressed and wanted her to come home
and talk to him in private. According to Mr Smith the
Applicant was caught in a distressing situation, she
thought that during a phone call Mr Westhead had been
blunt and more aggressive than he had been in the past.
Mr Smith admitted that he made a recording of the
telephone call from Mr Westhead using software in his
home computer. He said that not all the conversation was
recorded because of settings in the machine but nothing
had been done to alter the sound that had been captured.
The preceding is sufficient review of the evidence of Mr
Smith for the purposes of these Reasons.
On behalf of the Respondent the Commission heard
evidence from four witnesses. Mr Quinton James Bluntish
told the Commission that as part of his duties with the
Respondent he was occupied a few days a week
interviewing prospective employees, he also organises
rosters at various jobs including the Sunday Times. Early
in October 2000 he had invited the Applicant for an
interview after she had left her contact details when she
made an inquiry for employment. On 3rd October 2000
Mr Bluntish met with the Applicant and asked her to
complete an application form (Exhibit L2). From their
conversation he understood she was working at the airport
but was looking for a change because of the hours she
was getting and the distance she had to travel to work. It
also was clear that the Applicant did not wish to work
weekends and preferred day shift fulltime.
The Applicant had been told that employment would be
conditional upon her signing a workplace agreement, the
rates of pay under that agreement would be $11.00 per
hour during a probation period of three months and then
$12.00 per hour thereafter. The Applicant did not take
issue with the rate of pay. This amount had been offered
on the instructions of Mr Westhead, and he (Mr Bluntish)
did not have permission or authority to offer anything
else.
Having considered the Applicant’s work experience Mr
Bluntish decided that she would be suitable for a desk
job at the Sunday Times; but not for security work in a
court. He later rang the Applicant and told her there was
a possibility of a position and arranged for her to come
into the office. Because the Respondent had trouble
retaining staff at the Sunday Times the supervisor of that
job, Mr Ken Besson, was organised to take part in the
interview.
Mr Bluntish said a further interview was arranged for
13th October 2000; Mr Besson was to take part. In the
presence of Mr Bluntish Mr Besson was briefed by Mr
Westhead on his role was during the interview. He was to
form an opinion about the Applicant but was not to discuss
any employment conditions with her. The interview took
place one on one between the Applicant and Mr Besson,
after it was finished the Applicant was given a copy of
the workplace agreement. This agreement provided that
she would be paid $11.00 per hour until 13th January 2001
after which she would be paid $12.00 per hour.
Various administrative arrangements which involved the
Applicant coming in to sign the workplace agreement
and collect her uniform and receive a letter of an intent
occurred. The workplace agreement was discussed and
in that context the Applicant told Mr Bluntish that Mr
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Besson had offered to pay her $15.00 per hour. Mr
Bluntish told her that must be incorrect because the
standard offer was $11.00 per hour while on probation
followed by $12.00, provided the workplace agreement
was signed. Notwithstanding he promised the Applicant
that he would speak to Mr Westhead to find out whether
any other different wage rate had been authorised.
According to Mr Bluntish he never gave the Applicant a
commitment to employ her, nor did he place her on the
roster at the Sunday Times for which he had the
responsibility of preparing. On 23rd October 2000 he
became aware she had commenced work at the Sunday
Times. On 24th October 2000 Mr Westhead had contacted
Mr Bluntish to find out what had been said to the
Applicant during the interviews. Mr Bluntish related his
version of the events to him.
On 25th October 2000 Mr Bluntish was present in Mr
Westhead’s office at a meeting with the Applicant and
her father during which the Applicant’s father made threats
about the Respondent’s contractual position at the
Joondalup Law Courts unless the argument about his
daughter’s employment conditions was resolved to his
satisfaction. He demanded that the Applicant be employed
on terms and conditions she alleged were offered to her,
alternatively that she wanted a letter terminating her
employment. Mr Westhead had declined to provide a
termination letter because he thought the Applicant would
go to the Industrial Commission and also that it would
be a fraud to do so because there was no intention of the
Respondent to terminate her employment. In response
the Applicant’s father indicated that there would be
contractual consequences at Joondalup Court for the
Respondent.
Evidence was taken from Mr Kenneth John Besson who
was a supervisor of the Respondent.
Mr Besson said that his role as a site supervisor required
him to assist with rosters, supervise sites, maintain log
book of incidents and liaise with clients. He said that in
October 2000 the Respondent had been desperate to get
a suitable person to work on the front counter at the
Sunday Times, several employees had been tried but none
proved to be suitable. It was because of this experience
that he was instructed by the Respondent’s Director, Mr
Glen Towill, and the then Operations Manager, Mr
Malcolm Westhead, to attend interviews to be held for
prospective front counter employees so he could pass an
opinion on their suitability.
In October 2000 where he was asked to meet with the
Applicant to assess whether she was suitable for the
position at the Sunday Times. Mr Besson says that he
was instructed by Mr Westhead that his sole function was
form an opinion whether the Applicant was suitable for
the job.
During the interview he heard Mr Bluntish explain to the
Applicant the terms and conditions of employment. Mr
Besson then met the Applicant alone. At the end of that
interview the Applicant asked him about the pay and he
said to her that she had been told by Mr Bluntish what
she would be on. He also told her that Mr Towill was
currently trying to renegotiate the contract with News
Limited. Mr Besson was asked if any increase would be
passed on to the staff and he told the Applicant that if the
negotiations went well that she could probably get $13.00
per hour. Mr Besson says he was careful to condition
what he said to the success and negotiations with the
client. He says the Applicant had then said to him that
she would take the job on the conditions offered as long
as she could get four shifts. There was some discussion
between them about the shifts. He told her he would do
what he could to get her a day at the Perth Print. He did
this because he really wanted her for the Sunday Times
job. She then said to him that she had come from $16.60
per hour at the airport, this surprised Mr Besson and he
asked her why she left; she had told him if she could get
44 hours a week she would not have to travel as far. He
then reminded her that she knew the wages that had been
offered but told her to remember the negotiations are under
way and if they were successful she could get an extra
$1.00 per hour. He promised her that he would do
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everything he could to get her the hours she wanted but
that he did not have the final say.
The next time Mr Besson saw the Applicant was on 23rd
October 2000. He became aware that there were
conversations during the day between Ms Maggie
Eastwell and an unknown man concerning rates of pay.
At that stage the Applicant told him she had been promised
she would be paid $15.00 per hour after three months.
Mr Besson had asked her who had told her, she had said
“Kenny did”, it was clear to Mr Besson that she did not
know that he in fact was Kenny.
Mr Besson made notes of the conversation; these are
before the Commission in Exhibit M6.
Some days later Mr Towill and Mr Westhead had asked
him what he had said to the Applicant when he had met
with her. He told them that he had discussed the job but
not wages except to the extent that Mr Towill was
negotiating a variation in the contract at the Sunday Times.
He swore that he only ever told potential employees that
they would receive wages that Mr Westhead or another
senior person that instructed him they were to receive.
He knew he had no authority to increase wages and he
never told the Applicant she would be guaranteed any
more than $12.00 per hour. Nor did he guarantee that she
would receive 44 hours a week he admitted that he
promised that if she did a good job she would have no
worries in the future and that her future wages would
likely rise if the Respondent was able to get more money
from the client.
Evidence was also taken from Mr Malcolm Terrence
Westhead. During the time of the Applicant’s employment
he was responsible for all staff and client issues, he hired
and fired staff and worked both on site and in the office.
He answered directly to Mr Glen Towill the then
Managing Director of the Respondent.
Mr Westhead said that in the period leading up to October
2000 there was difficulty in retaining staff at the Sunday
Times site. There were complaints from the client about
the quality of personal and as a result it was suggested
that Mr Besson, the site supervisor meet and assess any
prospective employee.
There was a standing instruction to Mr Bluntish that all
potential employees were to be initially employed on
probation for three months at $11.00 per hour and
thereafter $12.00 per hour on condition that they sign a
workplace agreement. Mr Bluntish was not authorised to
offer any more, but he had delegated authority to employ
on those conditions.
Mr Westhead first had knowledge of the Applicant in
October 2000. He had told Mr Bluntish or Mr Besson
that she should look at the site before she decided whether
she wanted to work at the Sunday Times. Later in October
2000 he heard that the Applicant had made complaints
about her pay and he asked her to come into the office to
discuss the problem. The Applicant told him that she
wanted to work so he told her that he would pay her for
attending the meeting.
There was a meeting on 24th October 2000 which the
Applicant attended together with her partner; the notes
of that meeting are before the Commission in Exhibit
M7.
The major issue was the claim by the Applicant that Mr
Besson had promised $13.00 per hour initially and then
after probation $15.00 per hour. Mr Westhead made
enquiries with Mr Besson who denied that he had made
any such promise, but he did admit that he said words to
the effect that there were negotiations taking place with
the client and a pay increase would be likely if these were
successful. Mr Westhead told the Applicant that Mr
Besson had no authority to discuss wages. He later told
the Applicant he had spoken to Mr Besson who had denied
her claim.
The Applicant’s partner rang Mr Westhead and accused
the Respondent of not paying her what had been
promised. Mr Smith had been told that there was simply
not enough money in the contract to sustain an offer of
$15.00 per hour and Mr Westhead made it clear that no
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such offer had been made by the Respondent. Mr
Westhead made enquiries with Mr Bluntish to confirm
that the only offer he had made was for $11.00 per hour
and then $12.00 per hour after the probationary period.
On 25th October 2000 the Applicant attended the office
in company with her father, who demanded that the
Applicant be given the job on the terms she alleged were
promised. The notes of that conversation are attached to
Exhibit M7. As a result of the meeting the Applicant was
told by Mr Westhead to go home and she would be paid,
he would talk to Mr Towill and see what he thought about
a proposal to terminate the Applicant’s employment so
she could get the dole. Later that evening he spoke to the
Applicant and told her the offer could only be in
accordance with the workplace agreement, otherwise she
could be employed on a casual basis under the terms of
the award. The Applicant had responded that she wanted
to work so he told her to attend the Sunday Times on 26th
October 2000. After discussion with Mr Towill a facsimile
was sent to the Applicant, this document has previously
been incorporated into these Reasons. The terms offered
on the phone were exactly the terms offered in the
facsimile.
On 26th October 2000 Mr Westhead was advised that the
Applicant had called and resigned on an hour’s notice,
he asked for her resignation to be put in writing.
Evidence was also taken from Ms Mary Carlin Eastwell
who had worked at the Sunday Times site for the
Respondent, she did not know that the Applicant was
going to commence work at the site and on 26th October
2000 met her for the first time. Ms Eastwell says she
tried to help the Applicant settle in by demonstrating
equipment to her, she appeared though to have no
enthusiasm for the job.
On that day a man appeared at the counter running down
the Respondent, labelling them as crooks. There was a
discussion about how bad wages were and the Applicant
then said that she was on $15.00 per hour and would
soon go to $16.00, and words to the effect that if
everything works out she had a chance working directly
for News Limited in the future.
When the man left Ms Eastwell had asked the Applicant
her pay rate, she told her she was being paid $15.00 per
hour and this had been promised by Kenny and Quinton
(Besson and Bluntish) when they interviewed her. Ms
Eastwell then suggested that there was probably a mistake
because that was not the rate she was on and suggested
the Applicant ring the office. The Applicant had responded
by saying that she was being paid $16.60 per hour on the
job that she had left so there was no way she would leave
for less money. Later Ms Eastwell told Mr Besson about
the incident, she also told him that the Applicant had said
that he (Besson) had offered her $15.00 per hour, Mr
Besson denied that he ever made such a promise. Ms
Eastwell had said she did not care who had said it but the
Applicant thought she was getting $15.00 per hour. When
Mr Besson arrived on site that evening he asked the
Applicant who told her she would be getting paid $15.00
per hour, she was flustered and responded “Kenny said”.
Mr Besson then said to Ms Eastwell “see Maggs she
doesn’t even know who I am”. Later Mr Besson told her
that the Applicant was telling lies about how much she
was getting paid.
The Commission is required to make findings of
credibility of witnesses in order to make clear the evidence
that it favours. This is an aid to demonstrating that the
Commission has correctly applied the test that the matter
is to be decided on the balance of probabilities.
Sometimes that aid is not available because it is difficult
to make clear a finding on witness credibility. This is one
of those cases. The Commission received evidence from
the Applicant and her partner, she appeared to believe
that the story she told was true. Similarly there is no reason
to draw any adverse conclusions about the quality of
evidence from Mr Smith who gave evidence in her
support. One can say the same about the evidence of Mr
Bluntish, Mr Westhead and Ms Eastwell for that matter.
The only person whose evidence may have some sort of
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query is Mr Besson, however that he was effusive in his
rejection of the contentions of the Applicant concerning
the promises she alleged he made should not be taken to
mean that he has not told the Commission the truth from
his point of view.
When the Commission is placed in this situation it
therefore must rely on the analysis of the evidence and
apply the test of deciding the matter on the balance of
probabilities upon that analysis.
This matter has been referred by the Applicant under s.29
of the Act which allows such a reference in the face of a
claim that an employee has been harshly, oppressively or
unfairly dismissed or has not been allowed a benefit by
the employer not being a benefit under an award or order
to which there is an entitlement under the contract of
service. The jurisdiction can only be invoked if as a matter
of law there is an employment relationship and the
employee was dismissed from the relationship. This
means if a person resigns or a contract comes to end by
effluxion of time the jurisdiction can not be excited.
In this case it is common ground that the Applicant
submitted a letter of resignation. Its terms are as follows—
“To Whom It May Concern.
As of 11.45am today, I give you one hour’s notice
of my resignation. I will be leaving the premises of
the Sunday Times at 12.45.
Yours faithfully Rita Powell
[Exhibit L8].
The concept of dismissal involves termination of the
employment at the initiative of the employer so that not
every termination of employment gives rise to the
jurisdiction in s.29, it must be termination by way of
dismissal. In most cases where a termination of
employment is clearly instigated by the employer that a
dismissal has occurred is not at debate, a dismissal must
be a clear and unequivocal indication that the employer
intends the employment to finish, in particular there must
be an identifiable point in time at which the employment
is to finish.
A number of difficulties arise where the employee resigns.
It is common cause in this case there was a resignation.
Counsel for the Applicant, Mr Love says that it constitutes
an unfair dismissal, he does so because he says the
Respondent’s dismissal occurred because the Applicant
refused to acquiesce to contractual terms in relation to
hourly rate of pay and number of hours that were
otherwise in accordance with an agreement and in
disregard of the Respondent’s legal obligations having
made such an agreement. This means that the Applicant
was denied procedural fairness because she was
compelled to attend meetings with Mr Westhead and
prevented from returning to work until the matter was
resolved. While she was promised that she would be paid
for these meetings as training, this did not occur, and in
any event she had not been paid for the full amount of
hours lost by her not attending shifts at the contractual
rate of pay to which she thought she was entitled.
In addition she was forced to attend the meetings under
duress. While the Respondent did not tell her she was
going to be dismissed the inference was open to her that
she would not be dismissed provided she acquiesced to
the modified terms of agreement concerning rates of pay
and number of hours.
Concurrently she was subjected to what she says were
unsubstantiated accusations that she did not perform the
duties correctly in any event. This was for the purpose of
suborning or intimidating her into acquiescing to modified
terms of agreement, she refused to do so and even though
she signed the confirmation that she had voluntary
resigned she did so to ensure that she would get her pay.
This, says the Applicant’s Counsel was to combat denying
her procedural fairness and amounts to constructive
dismissal and should be regarded by the Commission as
sufficient to constitute a dismissal for the purpose of s.29
(1)(b)(i) of the Act. Mr Love relies upon an authority of
Federated Clerks Union of Australia WA Branch v Cargill
Australia Ltd (1997) WAIRC 2553 upon which he
advanced the contention that the existence of a threat that
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would cause the employee to resign amounts to
constructive dismissal. The fact that an act of resignation
subsumes the act of dismissal does not alter the essential
character of it or of the transactions between the parties
and that if an employee terminates the contract by reasons
of an employer’s conduct he is constructively dismissed.
I need to examine these contentions.
64 I have recently done so at length in Clifton John Fox v
News Illustrated Pty Ltd Application 1492 of 2000 citation
No. 2001 WAIRC A3237 (unreported), the following
passages are relevant—
“The seminal authority on constructive dismissal in
this jurisdiction is Attorney General and West Australian Prison Officers Union (1995) 75 WAIG 3167.
That case was decided after the Industrial Appeal
Court had issued its Reasons for Decision in Cargill
Australia, Leslie Salt Division v Federated Clerks
Union of Australia (1992) 72 WAIG 1495 and in my
view extended the concept discussed in Cargill’s
Case.
In the Attorney General and West Australian Prison
Officers Union (op cit) their Honours examined the
concept against the background of cases which had
been decided in the United Kingdom and New Zealand, particularly in Sothern v Franks Charlesly and
Co (1981) IRLR 278 and Auckland Shop Employers
Union v Woolworth’s NZ Ltd 85 2NZLR 372. In his
Reasons Kennedy J. observed that the critical question before the Industrial Commission and before
the Court was whether the facts revealed that the
employee concerned was “dismissed”. His Honour
then observed as follows—
“…In this context, it does not appear to me to
be particularly helpful to introduce any notion of constructive dismissal, the only
question being whether or not Mr De Grussa
was “dismissed” by his employer. There is
nothing in the Industrial Relations Act equivalent to s55(2)(c) of the Employment Protection
(Consolidation) Act 1978 (UK) which expressly created the concept of constructive
dismissal. The position for the present purposes is, in my view, summarised in the
judgment of Stephenson LJ in Sothern v
Franks Charlesly & Co [1981] IRLR 278 at
280—
“Did he trip or was he pushed? Was it
murder or was it suicide? I know that such
a simple consideration of starkly contrasted alternatives is too often outlawed
by authority in deciding the issue of dismissal vel non. Even if the question, ‘Was
the employee dismissed?’ cannot always
be answered by answering the question,
‘Who really terminated his contract?’ the
real answer to the second question gives
the right answer to the first question in
this case.”
In his Reasons for Decision Rowland J. referred to
the Decision of Denning MR in Western Excavating
(EEC) Ltd v Sharp 78 QB 761 wherein the common
law position was disclosed. His Honour Justice
Rowland made the following observations—
“… Whilst recognising that the English Act
differed from the Western Australian Act, the
Industrial Appeal Court, in relation to the
Master of the Rolls’ exposition of the common
law on the subject, said, at 1497—
“If that be the correct test, it is difficult to
envisage circumstances where the employer’s conduct which must be a breach going
to the root of the contract to justify its acceptance by the employee, could ever be
said to be other than an unfair dismissal”.
The court also said, at 1498—
“Unfortunately, this case has been bedevilled by the Full Bench’s decision that this
was a “constructive dismissal”. It was not.
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To be a constructive dismissal the employer had to be “guilty of conduct which
is a significant breach going to the root of
the contract” which entitles the employee
to accept the breach and leave. That did
not happen.”
Cargill’s case, in the end, went off on the basis of
whether the employer’s actions were unfair and the
inquiry developed into whether it had proved that
the employee was guilty of misconduct sufficient to
warrant summary dismissal. The case has evidently
been used in the present matter to justify a finding
that if there is a constructive dismissal, then an order for reinstatement is justified.
In my view, Cargill’s case does not lend support to
that conclusion.”
It appears to me that His Honour was of the opinion
that there was a difference of view in the operation
of common law principles that give rise to finding of
constructive dismissal and that Cargill’s Case did
not provide the complete answer. Later in his Reasons he adopted with approval the approach of the
Court of Appeal of New Zealand in Auckland Shop
Employees Union v Woolworths NZ Ltd (op cit) His
Honour cited a long passage from that Decision,
but he ultimately adopted the following principle:
“the concept is certainly capable of including cases
where an employer gives the worker an option of
resigning or being dismissed; or where an employer
has followed a course of conduct with a deliberate
and dominant purpose of coercing a worker to resign.” (Emphasis added)
This concept fits well with the citation in the Decision of Kennedy J. where he quoted Stephens LJ in
Sothern v Franks Charlesly as saying “did he trip
or was he pushed, was it murder or was it suicide”.
By merging these concepts the Industrial Appeal
Court has erected a stringent test to be applied in
situations where its alleged that a constructive dismissal took place. The test that Mr Stokes urges upon
the Commission is the employer must undertake acts
which were unreasonable and leave no other choice
but to resign. The Full Bench has made it clear in
Pisconeri v Laurens and Munns that the concept
expounded in Auckland Shop Employees Union v
Woolworths NZ Ltd and adopted by Rowland J. in
his Decision in Attorney General v West Australian
Prison Officers Union (op cit) is the appropriate concept to be applied, that is there must be a deliberate
and dominant purpose of coercing a worker to resign. These then are the concepts that need to be
applied in this case…”
As I have noted in Fox’s case the authorities, as I
apprehend, create a more stringent test than that suggested
in the authority upon which Mr Love relies. The
appropriate concept is that there must be a deliberate and
dominate purpose of coercing the worker to resign.
On the balance of probabilities the following chain of
events occurred. The Applicant was employed on a job at
Perth Airport. It was some considerable distance from
her home and she was interested in obtaining alternative
employment that would provide a reasonably
commensurate pay but would be closer to home and so
reduce her daily travel. As a result she applied to the
Respondent for a job and was invited to an interview with
Mr Quinten Bluntish.
Mr Bluntish made her an offer of employment in
accordance with the authority given to him by the
Respondent. I accept his evidence that the offer he made
was in accordance with that authority. That is he offered
employment in accordance with the terms set out in the
workplace agreement and on condition that the terms be
accepted without modification.
I accept that he told the applicant that as part of the
recruitment process she would have to meet with Mr Ken
Besson, the site supervisor on the Sunday Times contract
so that he could assess whether she would be suitable for
the job. I find that this step in the recruitment process
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occurred on the instruction of Mr Westhead and was solely
for the purpose of assessing suitability, and that Mr Besson
was not granted authority to negotiate terms and
conditions on the Respondents behalf. Acting on the
instruction Mr Besson met with the Applicant.
I find on the balance of probabilities that what most likely
happened is that when the question of pay came up Mr
Besson told the Applicant that if Mr Towill could
successfully negotiate a variation to the contract with
News Limited, the client at Sunday Times, then a wage
increase could well flow on to employees. It is fair to
draw the conclusion that type of suggestion was made to
the Applicant.
I accept her evidence that during the later telephone
conversation with Mr Besson that she repeated what Mr
Besson had said to her partner Mr Smith who made
calculations, they decided that they could accept the job
if the rate was $15.00 per hour. I am unable to determine
on the evidence whether Mr Besson told the Applicant
that she would get $15.00 per hour but it is open to
conclude that he may have inferred that there was a
potential that the work could be worth that much
depending upon the success of the Respondent in renegotiating contractual arrangements at the Sunday Times
site.
It is open to find and I do that the Applicant took what
Mr Besson was saying to her to be an offer. I am unable
to find positively that it was an offer because even though
Mr Smith was standing beside the Applicant he gave no
evidence that he heard Mr Besson say words which
specifically said there was an offer of wages in the sum
the Applicant communicated to Mr Smith. The Applicant
has been unable to establish with certainty that a firm
offer was made.
Even though I described Mr Besson as being effusive,
his denials of making the offer have the ring of truth. He
was never ever allowed to make such an offer in the past,
he was in no doubt that the Respondent’s rules were that
employees received $11.00 per hour while on probation
followed by $12.00 per hour. He knew that if there was a
different amount of money paid to the Applicant that
would immediately put her at odds with Ms Eastwell who
was already employed at the Sunday Times. This was not
acceptable and could also affect the rates of pay that other
people were receiving. I accept that these issues would
have been in his mind.
The reason why I had some confidence in making such a
finding is because of the evidence of Mr Westhead which
I accept. He made it clear that the Respondent’s policy
concerning hiring and firing were well known to the staff,
he personally carried the authority subject to a specific
delegation to Mr Bluntish to make an offer to a prospective
employee of $11.00 per hour followed by $12.00 per hour
after three months probation if a workplace agreement
was signed. The evidence of Mr Bluntish confirms this.
There is nothing in the evidence of Mr Westhead which
would allow any inference or any shadow of doubt that
the authority to hire and fire resided with him and it most
definitely was never conceded by the Respondent to Mr
Besson. It is open to conclude that Mr Besson never had
the ability to make offers which would bind the
Respondent and I so find.
What Mr Westhead did in the various interviews he had
with the Applicant is try and resolve the issue. He was
prepared to move on the offer to $12.00 per hour and as
the Applicant would not sign the workplace agreement
he was prepared to continue the relationship on an award
basis as a casual. That was a logical fallback position for
him to do to try and resolve the matter. I think it clear
that he never suggested or intimated that the Applicant
would be dismissed or that she should resign, in fact he
withstood considerable pressure from the Applicant’s
father, who did not give evidence in this matter, to provide
his daughter with a letter of dismissal because that was
more convenient for her, for social security purposes.
It is open to conclude that a contract was made between
these parties after the interview with Mr Westhead when
the Applicant presented for work at the Sunday Times

81 W.A.I.G.

76

77

78

79

80

81

82

83

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

site on the basis of $12.00 per hour as a casual award
employee.
Much was made by the Applicant about the covert
recording by Mr Smith of a telephone conversation
between Mr Westhead and the Applicant concerning these
issues. In my view the transcript of that conversation does
nothing other than support the contention of Mr Westhead
that he was trying to resolve the matter on the basis that
he wanted to retain the Applicant but he could not pay
her the amount of money that she thought Mr Besson
had promised her.
The question remains to be decided whether in the face
of a finding that Mr Besson had no authority from the
Respondent to make the offer, that he nevertheless did
make an offer, and whether the Respondents were bound
by it. I explore this issue because if I am wrong in finding
that Mr Besson did not make the offer the Applicant
alleges it might be argued that he had the ostensible
authority of the Respondent by virtue of his position as a
supervisor to make such an offer.
This type of authority stems from the principle of estoppel.
If a principal holds out an agent as having authority then
the principal will be estopped from denying the existence
of that authority. There are a number of elements to the
doctrine.
There must be a representation. It may be expressed or
implied from the course of dealing or it may be by
conduct—by permitting the agent to act in some way in
the conduct of the principal’s business with other persons.
An implied representation only extends to an act normally
performed by an agent of that description, that is, to such
authority as would normally be implied.
The representation must be made by either the principal,
someone acting on its behalf or permitted to act on its
behalf. A representation by the agent that he/she is the
authority cannot create apparent authority, unless the
principal can be regarded to have in some way instigated
or permitted it. The representation by the agent as the
extent of his/her authority cannot amount to a holding
out by the principal, but the doctrine does not apply in
circumstances where the third party does not know of
the principal’s existence that is where the agent purports
to deal as the principal.
There must have been reliance placed upon the
representation by the third party, a principal cannot be
held liable if there is no causal connection between the
representation and a dealing with an agent.
That means a third party cannot hold the principal liable
if they did not believe that the agent had the authority
despite the appearance of authority, or they were not aware
of the circumstances giving rise to apparent authority,
nor could they hold a principal liable if they had notice
of the terms of the agent’s authority. Finally the third
party must have acted on the representation.
In Freeman & Lockyer v Buckhurst Park Properties
(Mangal) Ltd [1964] 2 QB 480 at 506 Diplock J
formulated special rules to apply when the agent is the
agent of a company, these in my respectful opinion need
to be applied in this case. The rules are—
(1) That a representation that the agent had authority to enter on behalf of the company into a
contract of the kind sought to be enforced was
made to the contractor;
(2) Such representation was made by a person or
persons who had ‘actual’ authority to manage the
business of the company either generally or in
respect of those matters to which the contract relates;
(3) The contractor was induced by the representation to enter into the contract, that is that he/she
in fact relied upon it; and
(4) That under the memorandum of articles of association the company was not deprived of the
capacity either to enter into the contract of the
kind sought to be enforced or to delegate authority to enter into the contract of that kind to the
agent.
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84 In Australia, Freeman & Lockyer’s case was approved by
the High Court in Crabtree-Vickers Pty Ltd v Australian
Direct Mail Advertising & Addressing Co Pty Ltd [1975]
133 CLR 72 and Northside Developments Pty Ltd v
Registrar-General (1990) 170 CLR 146.
85 The facts of this case do not fit the rules described above.
Mr Besson did not represent that he had the authority to
enter into a contract on behalf of the Respondent. His
words concerning the possible effect of the negotiations
between Mr Towill and News Limited may have been
phrased to give the Applicant some encouragement to be
interested in the job but they did not, in my opinion,
amount to a representation.
86 It should have been clear to the Applicant that Mr Besson
had no actual authority on behalf of the Respondent and
even if it could be said that his words could have implied
the contrary, the series of meetings that then followed
with Mr Westhead should have made it clear to her that
Mr Westhead was the only one with the authority on behalf
of Respondent to fix her rates of pay. That Mr Westhead
could make arrangements for her to come to meetings
with him, waive the necessity for her to go to work but
still pay her and make her offers of a rate of pay as a
casual should have all been indicators to the Applicant
that he was the person with the authority to contract with
her on behalf of the Respondent. The Applicant was not
induced by any representation by Mr Besson to enter into
the contract, the contract was entered into, as I have found,
after discussions between the Applicant and Mr Westhead.
The contract was not formed until the Applicant presented
for duty upon the terms and conditions that Mr Westhead
had put to her verbally in their meeting and which he
confirmed by facsimile.
87 Finally it is clear from the evidence that Mr Besson had
no authority on a day to day basis for the running of the
Respondent’s affairs particularly the right to hire and fire,
nor would it be reasonable for the Applicant to conclude
that he did. Even if she was justified from the behaviour
of Mr Besson to reach that conclusion, the Respondent
moved quickly and positively to make the position clear
to her. It also cannot be said that Mr Besson had ostensible
authority to make the arrangements the Applicant claimed
he did and I so find.
88 I find that there was no dismissal in this case and the
jurisdiction under s.29 therefore does not arise. If I am
wrong I need to consider the question of constructive
dismissal, I have cited the authorities to be applied, it is
open to conclude on the evidence that the Applicant
thought she had made an arrangement with Mr Besson
for a different rate of pay and hours of work regime than
had been offered to her by the Respondent. She sought to
negotiate with the Respondent to change the offer to one
which she would accept. In the meantime she had
commenced to work for the Respondent, she was unable
through a number of conversations with the senior officer
of the Respondent to achieve a contract in the form she
wanted, what the Respondent was offering to her
eventually did not meet her financial requirements and
she decided to end the relationship by resignation.
89 What happened was the Applicant decided she did not
want to continue, she was not tripped and she was not
pushed. The question to be addressed, according to
Kennedy J in Prison Officers Union v Attorney General
ibid, is who really terminated the contract. The real answer
to that question is that the Applicant for all of the reasons
I have set out above, decided she did not want to continue
and terminated the contract. She was unable to get the
Respondent to pay her what she wanted, she decided it
was in her best financial interest to go somewhere else
and that is what she did. There is no evidence a deliberate
and dominant purpose of coercing the Applicant to resign.
In fact the Respondent’s conduct demonstrates the
contrary and I so find. There was no dismissal, the
jurisdiction is therefore not excited and the application
will be dismissed for that reason.
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2001 WAIRC 03702
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
RITA POWELL, APPLICANT
v.
RONIN SECURITY PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 7 SEPTEMBER 2001
FILE NO
APPLICATION 1844 OF 2000
CITATION NO. 2001 WAIRC 03702

(3) THAT on 27 July, 3 and 10 August 2001 Misty Joy
Proctor pay Waikiki Photographics the sum of $50.00
to clear the balance remaining in her staff account
which she owes to Waikiki Photographics.
(4) THAT Misty Joy Proctor accepts this agreement in
full and final settlement of all matters arising out of
her application in this Commission and in the Australian Industrial Relations Commission;
(5) THAT upon her receipt of the sum to be paid in accordance with this Order Misty Joy Proctor will
withdraw the application she has made in the Australian Industrial Relations Commission.
(6) THAT this application be adjourned for four weeks
and then be hereby discontinued provided neither
party advises the Commission prior to that time that
the Order has not been complied with.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

____________________________________________________________________________

Result

Dismissed

____________________________________________________________________________

Order.
HAVING heard Mr D. Love (of Counsel) on behalf of the
Applicant and Mr C. Martel (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—
THAT the Application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03330
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MISTY JOY PROCTOR, APPLICANT
v.
WAIKIKI
PHOTOGRAPHICS,
RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 24 JULY 2001
FILE NO
APPLICATION 1128 OF 2001
CITATION NO. 2001 WAIRC 03330
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued by consent.
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2001 WAIRC 03569
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PAUL ANTHONY RENWICK,
APPLICANT
v.
JOHN HOLLAND CONSTRUCTION &
ENGINEERING PTY LTD ACN 004
282 268, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
APPLICATION 571 OF 2000
CITATION NO. 2001 WAIRC 03569
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr D Armstrong of Counsel
Mr S Foy as agent

_______________________________________________________________________________

Ms M. Proctor
Mr J. Steere

1

_______________________________________________________________________________

Order.
WHEREAS the Commission has before it a claim by Ms Proctor that she was unfairly dismissed;
AND WHEREAS the respondent opposes the claim;
AND WHEREAS the parties met in conference before the
Commission and agreed on terms to settle the claim;
AND WHEREAS the parties agreed that an Order could
issue reflecting the terms of that agreement;
AND WHEREAS the Commission is of the view that the
parties’ agreement should be reflected in an Order;
AND HAVING HEARD Ms M. Proctor on her own behalf
as applicant and Mr J. Steere as a director of the respondent
on its behalf, the Commission, pursuant to the powers conferred on it under the Industrial Relations Act 1979 hereby
orders that Misty Joy Proctor and Waikiki Photographics observe the terms of this agreement between them—
(1) THAT Waikiki Photographics pay Misty Joy Proctor the sum of $458.00 net by direct deposit into Ms
Proctor’s nominated bank account by Friday 20 July
2001 being the sum of two weeks’ net wages less
$50.00 to be credited to her staff account which she
owes to Waikiki Photographics.
(2) THAT Waikiki Photographics reduces the balance
of Misty Joy Proctor’s staff account which she owes
to Waikiki Photographics as at 19 July 2001 from
$262.00 to $150.00.

2

3

Reasons for Decision.
This is an application made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act). The
applicant, Mr Paul Anthony Renwick, worked as a Rail
Maintainer for the respondent, John Holland Construction
and Engineering Pty Ltd, from 18 March 1999 to 30
March 2000. The applicant was dismissed on 31 March
2000 for failing, what was deemed by the respondent to
be, three formal alcohol breathalyser tests within a twelve
month period.
The application was first listed for conference in Geraldton
on 13 June 2000. This conference was cancelled and the
matter listed again for conference, by teleconference, on
27 July 2000. The matter did not settle and the applicant
after an extended period of negotiation with the
respondent asked that a further conference be convened
by the Commission. The matter failed to settle at a
conference on 1 December 2000, was referred to hearing
and a preliminary hearing on jurisdiction was held on 9
February 2001. The Commission found that it had
jurisdiction (these reasons have been reported) and the
merit of the matter was heard on 26 and 27 April 2001 in
Geraldton and by videoconference in Perth on 18 May
2001.
It is now agreed that the terms of Mr Renwick’s
employment are governed by John Holland Construction
& Engineering Pty Ltd Rail Infrastructure Maintenance
Agreement 1996-1999 and the Rail Infrastructure
Maintenance Award 1996. This point lacked some clarity
at the time of the Preliminary hearing. Clause 25 of the
Agreement and the respondents’ policy manual cover
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procedure for handling alcohol related issues. I will come
to those provisions.
4 The applicant worked in a team of approximately 20
employees who carried out repair and maintenance on
railway lines under contract for Westrail. The team worked
in the Mullewa, Morawa and Perenjori regions on a 11
days on and 3 days off basis. They stayed in local caravan
parks and were transported each day to their work location
by bus. It is common ground that alcohol consumption
was of concern to the respondent to the extent that a
regime existed whereby breathalyser tests could be
undertaken to ascertain whether an employee was fit for
work. It is uncontested that the circumstances of the team
meant that there was little to do to occupy one’s time
following work each day and hence the local hotel and
drinking at the caravan site were regular leisure activities.
5 It is common ground that, due to the nature of the work,
it was unsafe to be under the influence of alcohol at work.
The rules that applied to alcohol on the rail reserve,
courtesy of Westrail, were stricter than those which the
company applied. However, the company had a regime
of testing which included self-testing as well as formal
testing to avoid the situation of an employee being on
site and unfit for work due to alcohol. The regime also
stipulated that a refusal to submit to a formal test would
mean that the refusal would be deemed to be a positive
test.
6 As for self-testing, a breathalyser kit was kept by Mr
Douglas Madden, one of the team’s leading hands which
could be accessed on request. It was the combined view
of the team that Mr Madden should be the person to hold
the kit; the team trusted him to do so. If an employee
self-tested and found himself to be above the acceptable
limit then he could absent himself from work and also
retest at a later time, with a view to attending work when
no longer under the influence of alcohol.
7 The applicant challenges the validity of the three positive
alcohol readings which he received. The first test was
conducted outside his caravan at the Mullewa caravan
park on 5 April 1999. There was an incident the night
before involving Mr Gutteridge, a leading hand, and Mr
Renwick. Mr Gutteridge wanted Mr Renwick and his
drinking partner to be quiet so that he could get to sleep.
When he complained Mr Renwick told him where to go.
Mr Renwick awoke late for work the next morning and
was visited by the superintendent and supervisor who
required him to be breathalysed. He returned a positive
reading and was stood down. He was subsequently given
a letter of warning [Exhibit PAR3].
8 The second test was conducted on 20 February 2000 at
Perenjori. The test was conducted at the worksite the
morning after a function that had been put on for the
team by the publican of the Perenjori Hotel. Mr Renwick
refused to be breathalysed as he says he was advised that
he was the only employee who was to be tested. He was
taken back to the caravan park, along with another
employee.
9 He was given a letter of warning for refusing to be tested
[Exhibit PAR4]. After both warnings the applicant
complains that no counselling or assistance was offered
by the respondent as per the respondent’s policy.
10 The third test was conducted next to the bus at the
Perenjori store on 30 March 2000 on the way to the
worksite. Mr Renwick says that he—
“went into the deli, grabbed some smoko, drinks and
the paper. I walked out. Dougie Madden approached
me and he suggested I test myself before I went to
the worksite. He mentioned that there’d be a few of
us tested on the worksite and I said “I’d rather be
tested here”. (Transcript pg. 35)
After the testing Mr Renwick says that Mr Madden said
to him, “Paul, you can chance it.” He says he decided not
to chance it, as he had two weeks to get a chance back,
and he declared himself unfit for work. Mr Renwick says
he believed this to be a self-test.
11 The applicant challenges the validity of each of these tests.
However, at the time of dismissal it is Mr Renwick’s
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evidence that he knew he was on his final warning, his
last chance. In fact, he says that everyone knew he was
on his final warning (Transcript pg. 111). Exhibit PAR4
states—
“22 February 2000
Paul Renwick
Maintainer PT3
Dear Paul
UNFIT FOR WORK—SECOND WRITTEN
WARNING
On the 20 February 2000, at Pererjori you were requested to undertake a “Alcohol Breath” test by Garry
Wilson.
The result of this test on 20 February 2000 was positive and you were stood down from work on 20
February 2000 effective from when you were advised by Mr Garry Wilson, Acting Superintendent
PT3.
Under the provisions of the Alcohol & Other Drugs
Policy, which was explained to you at your safety
induction at commencement of employment, this
failure to pass the test is unacceptable. Therefore this
letter is your 2nd written warning, the first being used
14 April 1999. Failure of or refusal of any Drug or
Alcohol test for the 3rd time in a twelve month period will cause your employment to be terminated.
[my emphasis]
Please note that the above policy requires you to
submit a negative result to a “Alcohol Breath” Test
before you will be allowed to recommence work.
This result has to be carried out within 30 calendar
days to comply with the policy.
You are also advised that the Policy allows for monitoring of your progress towards heeding the
requirements of “fitness for work”. In this regard
you will be required to pass a breath test to be arranged by your supervisor a few weeks after you
resume duty.
If you feel you have a problem or need to speak to
someone regarding this, a counselling service is available by phoning our Employee Assistance Program
on metro 9225 4522 or country 1800 198 191. This
service will be carried out in a strictly confidential
manner.
Yours sincerely
JOHN HOLLAND CONSTRUCTION & ENGINEERING PTY LTD”
[Emphasis added in italics]
12 It is clear from the evidence that Mr Renwick did not
really challenge these warnings at the time and he knew
quite clearly that they meant that he was on his last chance.
His own evidence is quite plain about this, the impression
gained by the Commission of his evidence is that the first
two warnings have become an issue due to Mr Renwick’s
third positive test (which is challenged) and his dismissal.
This is with the exception that Mr Renwick was obviously
annoyed at the time because he thought that he had been
singled out, when others had also taken part in the
festivities the night before. In my mind though that does
not take away from the validity of the warnings in any
way or the fact that he was rightly on his last chance and
knew his employment to be in jeopardy. There is no
indication that Mr Renwick wanted or sought counselling
in response to the warnings. In fact his evidence is to the
contrary. That is, he would have felt embarrassed amongst
his peers to have taken that route. In relation to the first
warning I should also say that from the evidence of Mr
Renwick himself it is clear that he overslept, and was
intending to go to work when he was then tested at the
caravan park, during work hours, and returned a positive
result. I find that both tests are valid and that Mr Renwick
was legitimately on his last warning in accordance with
his terms of employment.
13 The determination as to whether the dismissal of Mr
Renwick was harsh, unfair or oppressive, in my view,
rests not on the earlier tests and warnings, but on the
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third test. The issue is whether that test was a self-test or
a valid formal test. In addition, the determination of
unfairness or otherwise must be viewed in the light of
the terms of Mr Renwick’s employment and the
investigation of events after the third test incident. I should
add that Mr Renwick had separately received three letters
of warning for absenteeism arising from drinking. This
adds weight to the fact that the respondent had concerns
about Mr Renwick’s drinking vis-vis his work, but are
not of themselves central to my judgement on this
application.
In relation to the credibility of witnesses, having viewed
each witness, I have no reason to challenge their evidence
except to say that Mr Renwick’s uncertainty and hesitancy
in his attempts under cross-examination to explain some
of his actions lead me to doubt his evidence. The most
relevant example is that I do not believe Mr Renwick’s
evidence that he did not know of the can of beer in his
esky on the morning of 30 March 2000. His evidence on
this point was not at all plausible.
I should also say that where there are conflicts in the
evidence of Mr Madden and Mr Renwick I prefer the
evidence of Mr Madden. He was very straightforward in
his evidence and very credible. These were the two
employees who knew most about what transpired with
the third test.
Following the third incident of breathalyser testing, Mr
Renwick was told by the supervisor, Mr Gary Wilson, to
pack his bags and leave on 31 March 2000. Mr Renwick
says that Mr Wilson also told him to go and apply to
have his job back. Mr Renwick approached Mr
McMurray, another supervisor, to see whether he could
get his job back. Nothing came of this approach, although
Mr Renwick says that Mr McMurray indicated that he
thought what had happened was unfair. Mr McMurray
was not called to give evidence and I make nothing of
this approach on Mr Renwick’s evidence in relation to it.
Mr Renwick knew at all times that if he failed three
breathalyser tests in twelve months then he was likely to
be dismissed. He does not challenge this, instead the issue
for him is that the tests were not valid for various reasons.
Let me deal with those reasons, as they relate to the third
test.
In relation to the third test there is a difference as to the
level of the reading. This is not relevant in deciding the
matter. However, I accept the evidence of Mr Madden
who took the reading and says that the level was .158.
The applicant disputes that the test was taken correctly in
that the device was not working properly. It is clear on
the evidence of Mr Renwick and Mr Madden that they
had some difficulty at first in starting the device. They
were then aided by Phil (a fitter) and Adam (an electrician)
and some light, at the back of the bus, was shed on the
instrument. It is clear to me that the device was then
operational and a proper reading was taken. Counsel for
the applicant went to some lengths to seek to prove that
the device did not work properly. I do not accept this.
The device had recently been in for a service. Mr Madden
displayed convincingly at hearing how the instrument
operated and that he was competent in operating it even
though he was not accredited. In that regard I make
nothing of the evidence of Sargant Watkins other than a
thorough attempt by counsel for the applicant to discredit
or lay doubt in the mind of the Commission about the
adequacy and accuracy of the third test. I find the third
test was conducted properly and returned a reading of
.158.
The issue with the third test with which I have
considerably more difficulty is whether the third test was
an official test or a self test. The evidence is that self tests
were normally conducted by Mr Madden. Members of
the maintenance crew could approach him to self test and
then absent themselves from work so as not to penalise
themselves or put at jeopardy their workmates. Clearly,
the more stringent procedures and penalties applied to
workers by Westrail on the rail reserve where prominent
in the minds of the maintenance crew and the respondent’s
managers and supervisors. Mr Madden was given the task
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of retaining the breathalyser equipment and operating the
self tests. He was given this task at the request of members
of the crew as they trusted him to do it. The point of
confusion, and I consider that it was just that, is whether
Mr Renwick believed he was engaging in a self test on
the morning of 30 March 2000 or a formal test.
The evidence of Mr Madden is that he was instructed to
test Mr Renwick and did not suggest it was a self-test.
The evidence of Mr Wilson is that it was a formal test.
The evidence of Mr Gutteridge is that it started as a selftest and became a formal test (Transcript pg 190, 194 &
199). He says—
“Because it was pretty run of the mill with Paul that
he would’ve been over, so it was just usual to send
him home”. (Transcript pg. 190)
Weighing up all of this evidence I find that it is more
probable that the test conducted on 30 March 2000 was a
formal test. The fact that Mr Madden was conducting the
test rather than one of the supervisors may have led Mr
Renwick to consider that it was a self test and done so as
to ensure that he did not commence work on the rail
reserve in an intoxicated state. Weighed against this is
the evidence that these tests were normally conducted at
the caravan site, were conducted at the request of the crew
member and that Mr Renwick never sought to be self
tested (even though there were occasions when he was
absent from work as he was under the influence of
alcohol). Put at its simplest Mr Renwick had boarded the
bus to go to work and the test was conducted at the request
of Mr Madden. It is clear that Mr Madden instigated the
test (Transcript pg. 247) and at no time suggested that it
was a self-test. It was not conducted at Mr Renwick’s
instigation.
Mr Renwick was sent back to the caravan park. Mr
Renwick was then dismissed the following day on the
instructions of Mr Lawes, for having failed his third
positive test within twelve months. He has clearly taken
considerable offence at having to return to the caravan
park in light of the fact that Mr Kruger was allowed to
proceed to work and was required to re-test and
commenced work once his reading came within accepted
limits. Mr Renwick displayed at hearing a sense of
injustice at the different treatment he perceives Mr Kruger
to have received. Whereas this plays some prominence
in Mr Renwick’s thinking, it is not important in the context
of my decision. The evidence which I accept is that there
was a difference in the readings. Mr Kruger’s reading
was .02 in the end and Mr Renwick’s reading was .158.
Mr Renwick’s breathalyser reading could not have come
down to accepted limits within a reasonable period of
time for him to work that day. I do not consider that the
employer acted unreasonably in treating the two men
differently.
Mr Renwick then sought what amounts to a rethink on
the decision to terminate his services. I say rethink because
Mr Wilson’s evidence is that he told Mr Renwick after
the dismissal, that there was no problem coming back if
he could improve his attendance (Transcript pg. 204).
Hence causing some doubt about the finality of the
dismissal. The respondent conducted an investigation into
the incident through Mr Lawes. Mr Renwick subsequently
received a dismissal letter [Exhibit PAR 5]. The train of
correspondence at Exhibits PAR 6 & PAR 8 show that
Mr Renwick had the opportunity to put his case and to
have it considered at that point in time. The evidence of
Mr Lawes was that once he discovered that Mr Renwick
had a can of beer in the esky, which he was taking to
work, that this was decisive. Mr Lawes in his evidence
states—
“But we felt that given that he also had a can of beer
on the bus as well then it almost gave a disregard to
the policy we felt that wasn’t warranted”. (Transcript
pg. 262)
And further, under cross-examination—
“MR ARMSTRONG: So his offence, the straw that
broke the camel’s back, as far as you’re concerned,
is having a can in his esky on the bus?
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MR LAWES: ThatMR ARMSTRONG: Is that right?MR LAWES: Yes, and also his intent to go to work
under the influence of alcohol
MR ARMSTRONG: No. The straw that broke the
camel’s back-?MR LAWES: No, it was not because I also .. (indistinct)… investigations that Mr Renwick had to be
asked to actually do the positive test, albeit not perhaps strictly in accordance with the procedure, but
he had to be asked to produce a positive—a alcohol
test—produced a positive test and was intending to
go to work under the influence. The can of beer only
added—I guess what you might say, more strength
to the termination.” (Transcript pg. 274)
24 It confirmed for him, that is Mr Lawes, Mr Renwick’s
lack of adherence to the company’s policy on alcohol. I
consider that there is nothing unreasonable on the part of
the respondent in forming this view. Mr Renwick knew
not to take alcohol to work. He says that it was simply a
can of beer that was in there from the previous night of
drinking. He did not notice it or forgot to remove it. I do
not accept that evidence. Mr Renwick’s esky, as he
displayed by his hand gestures at hearing, was a
considerable size. Certainly it was of a size where a single
can would roll around in it and be noticed. Mr Renwick
was fully aware that he should not have had the can in his
esky at work. I consider that it is more probable that he
meant to take the alcohol with him rather than simply did
not know or overlooked it. I do not consider that the
employer was unreasonable in taking this into account
and then confirming the dismissal of Mr Renwick.
25 The other issue of prominence in the submissions on
behalf of the applicant was that the respondent did not
follow their own policies in deciding to terminate Mr
Renwick’s employment. The relevant Clause of the John
Holland Construction & Engineering Pty Ltd Rail
Infrastructure Maintenance Agreement, Clause 25 reads—
“25. EMPLOYEES UNFIT FOR DUTY—DRUGS
AND ALCOHOL
(i) A person in possession of non prescribed
illegal drugs on Westrail or John Holland
Construction & Engineering property, or
whilst on duty, shall be summarily dismissed.
(ii) A person who is affected by drugs or alcohol and unable to work safely will not be
allowed to work.
(iii) the decision on a person’s ability to work
in a safe manner will be made by the supervisor in discussion with other members
of the work group.
(iv) there will be no payment of lost time to a
person unable to work in a safe manner.
(v) If this happens twice, the worker shall be
given a written warning and made aware
of the availability of treatment/counselling.
If the worker refuses help he/she may be
dismissed the next time he/she is affected.
(vi) For the purposes of disciplinary action a
warning shall be effective for a period of
12 months from the date of issue.
(vii) A worker having problems with alcohol or
other drugs—
(a) will not be sacked if he/she is willing
to get help; and
(b) must undertake and continue with recommended treatment to maintain the
protection of this programme; and
(c) will be entitled to sick leave or leave
without pay while attending treatment.”
The relevant provisions of the John Holland Construction & Engineering Pty Ltd Westrail Infrastructure
Maintenance Project—Alcohol and Other Drugs in the
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Workplace: An Awareness Program Information, Policy
& Procedures are—
“12.2 After commencement of employment
It is a term and condition of employment that all
persons employed on the project agree to undergo
alcohol and other drug testing as and when requested to do so by the organisation in accordance
with this policy. Testing may be conducted either
for cause (section 12.3), at the discretion of the
Manager Rail Maintenance (section 12.4), at
Track Access re-accreditation or randomly as required and conducted by Westrail.
12.3 For Cause Testing
Examples of circumstances where testing for
cause may be carried out include the following—
a) Following accidents or incidents.
b) Where an employee’s general behaviour
indicates to a supervisor that the employee
may be influenced or adversely affected by
alcohol or drugs, the supervisor may arrange for the employee to undergo an
alcohol and/or other drug test.
c) Where a supervisor becomes aware that an
employee’s performance has deteriorated
such that in the opinion of the supervisor
job performance standards are not met and
that supervisor suspects the inappropriate
use of alcohol or drugs to be the cause, then
the supervisor may arrange for the employee to undergo an alcohol and/or other
drug test.
d) Where a supervisor has reason to believe
that there has been inappropriate use of
alcohol or other drugs.
e) where an individual who has previously
tested positive is being monitored to ensure safe practice.
12.4 Discretion of Manager Rail Maintenance
The Manager Rail Maintenance may from time
to time and without notice at any time direct testing to take place. Discretionary testing may apply
to any individual on site, particular people or
groups of people.
13.3 Self Testing
Alcohol and drug testing equipment will be available upon request from the manager or supervisor
for self testing at any time. Any person who believes that they may be affected by alcohol or
other drugs is encouraged to conduct a self test
prior to commencing work.
If a person obtains a positive result from a self
test prior to commencing work, they shall notify
their supervisor and declare themselves unfit for
work—
a) The person will take sick leave and will be
interviewed by the supervisor on return to
work.
b) The result will not be treated as a positive
result under this policy.
c) Consistent or regular absence from work
as a result of alcohol or other drugs will be
treated as an attendance or performance
issue and be dealt with accordingly.
13.5 Alcohol Testing Procedures
13.5.1 Equipment Selection and Maintenance
Breathalyser test units will be equivalent
in standard to those used by the Western
Australian Police Force. They will be used
and maintained in accordance with the
manufacturers instructions or the appropriate Australian AS 3547-1997.
13.5.2 Administration of Testing
Breathalyser testing will be conducted by
people suitably trained and approved to do
so.
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13.5.3 Method of Testing
Those selected can either choose to take
the test privately or in the presence of
other(s). The results of each test will be
recorded from the breathalyser read out as
Blood Alcohol Content expressed as a percentage. Any reading above 0.02% BAC
will be regarded as a positive test result. A
person testing positive may request a retest
to be done within 10 minutes and a person
of their choice to be present.
14.1 Refusal to take a Test
In the event that an employee presents his/her self
for work and subsequently refuses to take a test
when required to do so by a supervisor, the employee will be encouraged to take part in the test.
Continued refusal will be treated as if it were a
positive test.
14.3 Test Results Recorded Outside of the Railway
Reserve
The following action will be taken in the event of
positive tests recorded for employees and contractors working on John Holland business who
are not on the Railway Reserve.
14.3.1 First Positive Test
In the event of a first positive result for alcohol or other drugs the following action
will be taken—
a) General management action will be
taken as outlined in section 9.2.1
b) The person will be counselled by their
supervisor or manager regarding—
• the performance standard that
has not been met
• the procedures that have not
been followed
• the alcohol and other drugs
policy and the obligations and
responsibilities under it
• the serious nature of the person’s behaviour
• the risk that this behaviour creates for other employees and the
workplace
• the consequences for this and
future breaches
• the employee’s responsibility to
demonstrate that the problem
has been effectively addressed
• the reasons for the person’s
positive test and unfit state
c) The person will be advised that they
may be monitored for a period of time
to ensure that the problem has been
addressed and that during this period
they may be subject to periodic alcohol and drug screening
d) The person will be advised of the availability of the Employee Assistance
Program and offered assistance to address the problem
e) The person will receive a written warning reflecting the key points in this
process and indicating that the employee is liable to receive a second
warning if there is a second positive
test. A copy of this will be placed on
their personnel file;
f) The person will take sick leave,
rostered leave or annual leave (if so
accrued) or otherwise authorised unpaid leave depending upon
entitlements
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14.3.2 Second Positive Test
In the event of a second positive result for
alcohol or other drugs, the person will
treated in the same way as for the first positive test. In addition,
a) The person will be provided with written warning indicating that the
employee is liable to termination of
employment if there is a further positive test. A copy of this will be placed
on their personnel file;
b) The person will be formally offered the
opportunity to contact a professional
counsellor through the Employee Assistance Program.
c) The person will take sick leave,
rostered leave or annual leave (if so
accrued) or otherwise authorised unpaid leave depending upon
entitlements
14.3.3 Third Positive Test
In the event of a third positive result for
alcohol or drugs, unless there are legitimate
reasons to the contrary, the person’s employment with Rail Division will be
terminated.
26 Mr Armstrong made out a lengthy case to say that the
respondent ignored or misapplied these policies. I agree
that the policies where not adhered to literally by the
respondent. However, I do not accept the argument that
the application of the policy was fatally flawed so as to
be unfair because the device may not be a police standard
device; Mr Renwick did not get counselled; Mr Madden
was not a “supervisor” as put by Mr Armstrong; or the
location of the test was wrong. Mr Renwick was not
cognisant of the policies except as they related to the
warning letters he received. The respondent in my view
did follow sufficiently the substance of the policy. I
consider also that in making my decision, and having
regard to the fair go all round principle of Undercliffe
Nursing Home—v- Federated Miscellaneous Workers’
Union of Australia, Hospital, Service and Miscellaneous,
WA Branch 65 WAIG 385, I need to go past these policies
and deal with what the actual members of the crew
understood. It is clear from the bulk of evidence that the
employees and supervisors were not fully aware of the
content of the policies.
27 What the members of the crew, the supervisors and
managers, and Mr Renwick himself knew was that it was
a serious matter warranting dismissal if someone was
caught three times under the influence of alcohol within
twelve months. Mr Renwick freely admits he knew this
and that it was important as the job was hazardous and
someone could loose a finger or arm if not careful. Alcohol
would clearly diminish someone’s capacity and increase
the possibility of injury.
28 For all the reasons above I do not find Mr Renwick’s
dismissal to be unfair and I would dismiss the application.
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Order.
HAVING heard Mr D Armstrong of counsel on behalf of the
applicant and Mr S Foy on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—
THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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Reasons for Decision.
(Extemporaneous)
I am able to give you my decision in relation to what I
see as being the two issues that are fundamentally before
the Commission. The first one is the nature of Mr Smith’s
employment and the second one is whether if there was a
dismissal that dismissal was unfair.
In relation to the first issue, I have considered the notes
that I have taken of the evidence that has been given by
all of the persons who have given evidence and I accept
the evidence of Mr Seragusana regarding the operation
of his business, and in particular that he is only able to
offer employment to drivers if there is a load available.
That seems to me to be a reasonably sensible approach
and it carries the implication that if there is no load then
there is no employment for the driver and the driver is
not paid. That might mean that if there is no load for a
day then the driver is not employed for a day. If there is
no load for another week, the driver is not employed for
another week. That seems to be the evidence of Mr Fowler
as to how his employment operates and it suggests to me
as being the most likely form of employment.
I find it unlikely that Mr Smith’s employment was on the
basis that he would get paid even if there was no load. I
did not understand that to be his evidence and accordingly
I find that he was employed on what the parties this
morning have described as a casual basis.
The word casual is a word of indefinite meaning these
days given the increased casualisation of employment
generally. I find as a fact that in this matter, Mr Smith
was employed as a truck driver on the basis that he would
be offered work to complete a trip of Perth to Sydney
and return.
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I also accept that Mr Seragusana was prepared to put Mr
Smith on his books such that when, as Mr Seragusana
says, he has a load he rings drivers on the books.
Sometimes drivers are unavailable, but that means that
he would just continue down the list until he found a
driver that was available. It also carries with it this
consequence: if Mr Smith’s employment was on the basis
of the trip, that is Perth to Sydney and return, then at the
end of that trip his employment came to an end until he
was offered another trip.
In this case, the words used by Mr Seragusana in his
evidence, and even the words used by Mr Smith in his
evidence, are words that I believe indicate that Mr
Seragusana would not be offering further work to Mr
Smith. At the time that was said, the contract of
employment between Mr Smith and TAB Transport Pty
Ltd which was Perth to Sydney and return, at that stage
had been completed.
I therefore find that the situation in which Mr Smith found
himself was not that he had been dismissed but rather
that he was not to be offered further work. The unfortunate
consequence from Mr Smith’s point of view, is that this
Commission can only become involved in his case if he
has been dismissed. He may have been able to be
dismissed part way through the Perth to Sydney and return
trip, in which case there would have been a dismissal
because the trip was not complete. But at the time this
occurred, I think that the trip had been completed and the
issue is not that Mr Smith was dismissed, but rather that
he was not to be offered a further trip.
On that basis then, although Mr Smith is obviously
aggrieved at what happened, I do not believe that there is
a dismissal for the purposes of this Commission and that
really is the end of the matter other than the two matters
that I now raise.
In the event that I have misunderstood the nature of the
employment, I have also considered the evidence about
what occurred and it seems to me that the central issue is
not that a blow-out of the tyre occurred, but whether when
the blow-out occurred it is likely or not that Mr Smith
either knew, or ought to have known, about the blow-out.
I accept Mr Smith’s evidence is that he did not know.
It appears to me on the evidence overall that if a tyre
does blow there is a likelihood that the driver of the truck
will know, either from a movement in the rev counter or
from some sound. That is what the evidence is and I think
it is open to me to reach that conclusion.
It would be up to Mr Smith (assuming that there was a
dismissal) to prove that his dismissal was unfair. On the
balance of the evidence, I would find it difficult to
conclude that he has show that it was unfair. In part I
accept his point when he says that if the other driver, I
think his name was Mr Holmes, if Mr Holmes had not
heard the tyre burst, then it is reasonable to assume that
Mr Smith did not hear the tyre burst and that may be a
valid observation, but it is up to Mr Smith to show that
was the case. He would do so by putting Mr Holmes in
the witness box. Therefore, the fact that Mr Holmes has
not given evidence is actually an issue for Mr Smith rather
than an issue for the respondent. If Mr Smith had called
Mr Holmes to give evidence and Mr Holmes said there is
no way that he would have heard the tyre burst, perhaps
Mr Smith may have been on stronger ground.
So even if there had been a dismissal, I am not sure that
on the evidence before me I would comfortably conclude
that Mr Smith has proven his case.
The second matter that I raise concerns the amount of
$200.00 that was deducted from Mr Smith’s wages. The
respondent agrees that it deducted $200.00. It has been
conceded on its behalf, and I think quite properly given
the terms of section 17C of the Minimum Conditions of
Employment Act 1993, that the respondent has no legal
right to deduct that money. It also seems to me that that is
an issue that Mr Smith could have brought to this
Commission pursuant to section 29(1)(b)(ii) of the
Industrial Relations Act 1979 which allows an employee
to bring to the Commission a claim that he has been denied
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a benefit under his contract. However, Mr Smith has not
done that.
All I have before me is a claim of unfair dismissal and
that is really all I am in a position to decide. Even during
the case, Mr Smith did not ask as compensation
reimbursement of the $200.00. In fact it was an issue that
the Commission raised at the conclusion of the
proceedings and it was only then that Mr Smith spoke
about the matter.
I am therefore not of the opinion that I have the power in
these proceedings to issue an Order requiring the
respondent to re-pay the money deducted because it was
not a matter that is before me. I merely pass the
observation that in my view there is an obligation on the
respondent to make good the deduction. Also it would
seem to me to be open to Mr Smith to now file an
application under s.29(1)(b)(ii) and bring that as a matter
before the Commission. That is entirely a matter for him
if he wishes to do so and it may well be, given the
comments that I have just made, that if Mr Smith elects
to do so and the respondent resists that claim, that that is
a matter that ought to be decided by another
Commissioner.
However, to return to the substantial point. The claim
before the Commission is a claim of unfair dismissal and
for the reasons that I have given, I am not satisfied that
Mr Smith was dismissed as such and for that reason an
Order will issue that dismisses the claim for want of
jurisdiction.
Order accordingly.
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Reasons for Decision.
The respondent in this matter is a firm of solicitors of
which Mr Reyburn is the proprietor. Mr Wells was
employed by the respondent from July 1998 until,
according to his claim, either his dismissal on 25 January
2001 or his constructive dismissal on 30 January 2001.
Mr Wells claims that in either case his dismissal was
unfair. Mr Wells also claims as a benefit due to him under
his contract of employment which has not been paid by
the respondent, bonus payments and reimbursement of
travelling expenses.
2 The claims are opposed. It is convenient to deal with the
parties’ respective positions in relation to each claim as
follows.
Claim of unfair dismissal
3 Mr Wells was employed as a solicitor with the respondent.
Relevantly, he had conduct of a matter listed before the
District Court relating to workers’ compensation (the
District Court matter). On the evidence, Mr Wells was
successful in negotiating the settlement of the District
Court matter prior to him commencing his annual leave
on 24 December 2000. I find on the evidence that some
minor matters relating to costs incurred between June and
December 2000 and items of special damages which may
or may not be payable, remained to be calculated. The
fact of the settlement of the District Court matter was
confirmed by the series of correspondence which Mr
Wells sent to his client and various intended witnesses
on 27 December 2000 (exhibits C, D and E).
4 Mr Wells returned from annual leave on or about 15
January 2001. He attended to a number of duties including
finalising the settlement of the District Court matter. This
included, for example, correspondence of 21 January
2001 (exhibit 10) between Mr Wells and the solicitor for
the other party in the District Court matter.
5 In that week, Mr Reyburn left a note for Mr Wells asking
about the status of the District Court matter. Mr Wells
wrote on the note words to the effect that the matter was
settled and the respondent’s costs were secured, and
returned the note to Mr Reyburn.
6 Mr Wells was anxious to advise the District Court of the
settlement because the hearing of the matter was due to
commence on 29 January 2001 for two days. The
propriety of Mr Wells needing to advise the District Court
of the settlement is not questioned. In the evening of 24
January 2001 he drafted a letter dated 25 January 2001
to the case management clerk of the District Court as
follows—
“This letter is to confirm that agreement has been
reached between the Insurance Commission and the
plaintiff to settle this dispute. Settlement has been
achieved after last minute negotiations without a
1

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

formal minute being prepared. In that situation we
respectfully ask the trial date be vacated. There is no
prospect that the matter will proceed any further and
that the Court is entitled to receive a minute of consent judgement which will finalise the matter from
the point of view of the Court and that documents
cannot be prepared and lodged prior to the trial date
having regard to the forthcoming long weekend and
to the writer’s Court commitments. Indeed this facsimile is being signed by the writer’s colleague in
the writer’s absence on the writer’s instructions …”.
7 He also prepared a letter to the solicitor of the other party
confirming that the District Court matter had settled. He
left the draft on a secretary’s desk to be typed the next
morning with a request that they be placed before Mr
Reyburn for his signature and dispatch. Mr Wells was
himself engaged on other matters in Perth the next
morning.
8 Upon Mr Wells’ return to the respondent’s premises about
1:00pm on 25 January, he saw that the letters had not
been signed by Mr Reyburn and for that reason they had
not been sent. When Mr Wells asked Mr Reyburn why
the letters had not been sent it is clear from the evidence
of both Mr Wells and Mr Reyburn that they had an
argument between them with much shouting. Mr Reyburn
was of the view that the letter to the District Court was
factually incorrect because the settlement had not resulted
from “last minute negotiations”. Mr Reyburn accused Mr
Wells of “fudging the truth” and of being a liar. The word
“liar” was apparently repeated on more than one occasion.
Mr Wells shouted back in reply and described Mr Reyburn
as “the biggest a… there is, but you don’t know it”. Mr
Reyburn asked Mr Wells for his resignation. Mr Wells
left the room, apparently without replying.
9 On the evidence, this heated exchange took place at
approximately 1:30pm. It is common ground that Mr
Reyburn then left the building. Mr Wells states that Mr
Reyburn was absent for two hours. Mr Reyburn’s evidence
is that he followed his normal practice for purchasing
lunch and would not have been absent for more than one
hour. His recollection, to the extent that Mr Reyburn is
able to recollect the time he was absent, is that he estimates
he was absent for less than half an hour.
10 Mr Wells, meanwhile, believed he was in a difficult
situation. He was aware that Mr Reyburn was adamant
that under no circumstances was correspondence to be
sent from the respondent without him signing it. Mr Wells
was aware that Mr Reyburn had not approved the content
of the District Court letter. Mr Wells, nevertheless, felt
under pressure due to the obligation as he saw it to notify
both the District Court, and the solicitor representing the
opposing party, formally of the settlement of the matter.
Mr Wells’ evidence is that the letters needed to be faxed.
He telephoned both the District Court and the solicitor
for the opposing party and informed them of his dilemma.
They, however, replied that without a formal notification
from him, little further could be done. Mr Wells believed
that he had a professional duty to the District Court, a
professional courtesy to the respondent’s solicitors and a
personal responsibility to his client not to delay matters
further with a possible increase in costs, all of which
outweighed his obligation to Mr Reyburn arising from
Mr Reyburn’s requirement that he sign outgoing
correspondence. Accordingly, Mr Wells signed the letters
and faxed them to the District Court and to the solicitor
for the opposing party.
11 When, shortly afterwards, Mr Reyburn discovered that
the letters had been signed by Mr Wells and sent he
confronted Mr Wells in an angry manner. He inquired
how dare Mr Wells disobey his orders. He informed Mr
Wells that he was suspended and that he was required to
leave the building immediately. Mr Wells refused, and
there was some mention of whether the police would be
called. I am satisfied that Mr Wells asked Mr Reyburn
whether his suspension was with, or without pay, and it
is likely that Mr Reyburn replied that he had not given
any thought to that particular issue. For the reasons which
follow, I find that little turns upon this particular aspect
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of the conversation. Mr Wells subsequently left the
building.
Either on that Thursday afternoon, or over the following
Australia Day long weekend, Mr Wells spoke to the office
manager, Mr Bathurst, and indicated that if Mr Reyburn
rang him by 7:15am on Monday, 29 January 2001 to say
he could return to work without any loss of benefits, Mr
Wells would be prepared to return to work. Mr Wells’
further evidence is that on Monday, 29 January 2001 when
his telephone did not ring by 7:15am, he rang Mr Bathurst
and informed him that he was prepared to extend the
deadline to 7:45am. Mr Reyburn did not ring. According
to Mr Wells, Mr Bathurst rang him at about 8:35am and
told Mr Wells that Mr Reyburn would like to see him. Mr
Wells dressed ready to commence work and went in to
the office.
Mr Wells met with Mr Bathurst. On Mr Wells’ evidence
Mr Reyburn did call into their meeting and said that he
had lost all confidence in Mr Wells. Mr Reyburn denies
he said that. Mr Reyburn’s evidence is that he made the
point that he wanted Mr Wells to address his behaviour
of the 25 January. In any event, Mr Wells states that he
discussed the terms of his remuneration with Mr Bathurst
and left that meeting on the understanding that Mr
Bathurst would contact him later. Mr Wells’ evidence is
that no agreement resulted from either that meeting or a
subsequent meeting and that he received 2 telephone calls
from Mr Reyburn. Those calls were to the effect that Mr
Reyburn expected him to return to work the next day,
even on the same conditions of employment, but Mr Wells
was of the view that “enough was enough” and that he
could not trust Mr Reyburn any further (transcript p.20).
Mr Reyburn’s evidence is that as long as Mr Wells agreed
to comply with his requirements as to office procedures,
he was very happy to have Mr Wells back working and to
end what he had termed “his suspension” (transcript p.68).
He sent an e-mail to Mr Wells on that day (exhibit 6)
stating that he confirmed that he regarded Mr Wells’
suspension as completed and he was welcome to return
to fulltime work. As to the conditions of Mr Wells’ return,
Mr Reyburn was of the view that they were significantly
better in a financial sense, and no worse in any other sense.
In Mr Reyburn’s view, if Mr Wells chose not to return
then Mr Wells should work out a period of notice.
Ultimately, as at Wednesday, 31 January 2001 no
agreement was able to be reached between Mr Wells and
Mr Reyburn on the return of Mr Wells to the office.
Mr Wells received payment from Mr Reyburn of his
regular fortnightly wage up to and including 1 March
2001. It is not entirely clear to the Commission from Mr
Wells’ evidence whether that salary was paid on each
payday as it fell due, or whether it was paid somewhat
later and in a lump sum.
With that background information, I turn to consider
whether it can be said that Mr Wells was dismissed on 25
January 2001 as a result of Mr Reyburn suspending him.
It is admitted that Mr Wells was suspended. Mr Stocks
submitted that an employer has the right to direct an
employee to perform work in another location. That may
be correct as a general proposition. It may have been
competent for Mr Reyburn to direct Mr Wells to perform
his work at another location away from the office.
However, that is not what happened in this case. The
evidence of Mr Reyburn himself makes it quite clear that
Mr Wells was not merely sent home. Mr Reyburn
expressly purported to suspend him.
The learned authors of The Law of Employment (Macken,
McCarry and Sappideen), Fourth Edition state at page
155—
“Exclusion of employees from the workplace as a
disciplinary measure in the absence of authorisation
by the contract, statute or award would constitute an
unlawful suspension.”
It is common ground that the contract of employment
between Mr Wells and Mr Reyburn did not authorise his
suspension. Mr Wells’ employment was not covered by
an award and there is no statutory entitlement affecting
Mr Wells which would authorise his suspension. Mr
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Reyburn suspended Mr Wells because he thought Mr
Wells had shown contempt for his instructions. I find that
reason to be a disciplinary response to allow Mr Reyburn
the opportunity he required to consider what to do about
Mr Wells. Mr Wells was therefore unlawfully suspended.
The conclusion that Mr Wells was suspended unlawfully
applies whether or not he was paid for the period of his
suspension.
As I find, to do so was unlawful. Unlawful suspension
will almost invariably constitute a breach of contract
sufficient to allow the employee to terminate the contract
(ibid at 158). I have no doubt from Mr Wells’ evidence
that he regarded himself as dismissed if not when he
informed Mr Bathurst that he would be prepared “to
return” to work if Mr Reyburn contacted him by 7:15am
on Monday, 29 January 2001, then after the failure of he
and Mr Reyburn to reach agreement on terms to allow
him to return. I find on the facts of this case that Mr Wells
regarded the contract as terminated on 25 January 2001.
I therefore find Mr Wells was dismissed on that day, Mr
Reyburn’s purported suspension being the action that
really terminated the contract of employment.
The issue becomes whether or not the dismissal was
unfair. In this regard, the conclusion is inescapable that
the dismissal was unfair. It is clear that Mr Wells breached
a policy of the respondent in signing correspondence and
he was wrong to have sent unaltered a letter which his
employer had said was incorrect. Even if I accept that Mr
Wells felt that he was motivated by a higher duty, or duties,
as described earlier in these Reasons, that does not excuse
him sending the letter in its unaltered state. I have little
doubt that Mr Wells understood the point made by Mr
Reyburn and the precise part of the letter to which Mr
Reyburn objected. I have little doubt also that if Mr Wells
felt that the District Court needed to be advised of the
settlement of the matter for the reasons Mr Wells has
stated, he could have done so with that part of the letter
to which Mr Reyburn objected deleted. Mr Wells did not
do so and I find nothing in the reasons he has advanced,
with the utmost respect to him, which explains why he
did not alter the letter accordingly before sending it.
Nevertheless, not all misconduct justifies dismissal and I
have no difficulty reaching the conclusion that Mr Wells’
actions did not constitute misconduct serious enough to
warrant dismissal. He sent the correspondence in good
faith. Apart from the reference to which Mr Reyburn
objected, the letter was otherwise appropriate. There is
no evidence that Mr Reyburn, or the firm of which he is
proprietor, suffered any actual detriment. It was not the
repeat of conduct about which Mr Wells had previously
been warned. In the circumstances of Mr Wells’
employment overall, I do not regard his action as so
seriously in breach of the contract as to justify his
dismissal: North v Television Corporation Ltd (1976) 11
ALR 599 at 608/9. While Mr Reyburn is quite entitled to
have the office procedure which is at the heart of this
matter, and indeed it is proper that he have that procedure,
the breach of it on this occasion was not serious. In these
circumstances, a reprimand would have been all that was
warranted: Undercliffe Nursing Home v. FMWU (1985)
65 WAIG 385.
I therefore conclude that Mr Wells’ dismissal was unfair.
By section 23A of the Industrial Relations Act 1979, the
Commission is to consider whether or not Mr Wells should
be reinstated in his employment. I have no difficulty, also,
in concluding that reinstatement would be impracticable.
The deterioration in the relationship between Mr Wells
and Mr Reyburn is evident from their evidence and also
from my observation of both of them when they gave
evidence in these proceedings. It would be futile to attempt
to recreate the employment relationship.
I turn then to consider the issue of compensation. As to
that, it is relevant to take account of the evidence that Mr
Wells took immediate steps to secure alternate
employment. He contacted the Department of Social
Security. He e-mailed his CV to eleven employment
brokers and responded to all advertisements for solicitor’s
positions. On 26 February 2001, that is four weeks after
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the termination of his employment, he found employment
with another firm of solicitors. This employment was for
an initial period of eight weeks but in fact lasted until 18
May 2001. Mr Wells has also received a small amount of
income for work he performed for one month from 21
May 2001 to 22 June 2001. He found his present
employment on 25 June 2001.
26 The Commission should also take into account the
likelihood that if this incident between Mr Wells and Mr
Reyburn had not ended as it did Mr Wells’ employment
would have continued for a period of time beyond 26
January 2001. The evidence suggests the likelihood that
Mr Wells’ employment would not have continued for any
substantial period of time at all. The language used by
each of them to describe the other shows the utmost lack
of respect for their respective personal attributes. There
is evidence of a breakdown in the necessary relationship
of trust and confidence which must exist between an
employer and an employee. That evidence includes Mr
Wells’ evidence that because of the issue regarding his
bonus which occurred in May or June 2000, his “heart
was not in the job from that point on”. Mr Wells makes it
clear that he would have wanted to leave Mr Reyburn’s
employment, but he did not do so for economic reasons.
While I appreciate that the economic reasons meant that
Mr Wells remained in Mr Reyburn’s employment after
May or June 2000, and that Mr Wells had nevertheless
remained in Mr Reyburn’s employment since that time, I
find that the point of no return was reached on 25 January
2001 after they had each abused the other. Mr Reyburn’s
request for Mr Wells’ resignation is not without
significance and allows Mr Reyburn’s later invitations
for Mr Wells to return to his employment to be placed in
context. Mr Reyburn’s later invitations were to return
provided Mr Wells addressed his behaviour in a manner
satisfactory to Mr Reyburn so that Mr Wells undertook
to comply with Mr Reyburn’s procedures. Although Mr
Reyburn states that he was happy to have Mr Wells back,
his preparedness to do so was not without qualification.
27 I therefore conclude that even if the events of 25 January
2001 had not resulted in Mr Wells’ dismissal, it is unlikely
that Mr Wells would have continued in Mr Reyburn’s
employment for any further significant period of time.
Given that Mr Wells was paid the wages which he would
otherwise would have earned up to 1 March 2001, a
further five weeks after his dismissal, I am unable to
conclude with confidence that Mr Wells has suffered a
loss which is susceptible to compensation in this
Commission. The wages he would have earned between
the date of his dismissal and the commencement 4 weeks
later of the alternative employment found by him were
paid to him by virtue of Mr Reyburn paying him for 5
weeks after his dismissal. Although Mr Wells earned only
a small income for one month from 21 May 2001 to 22
June 2001, it is by no means certain that he would still
have been employed by Mr Reyburn at that time in any
event.
28 By the application of the same reasoning, I am not
persuaded that Mr Wells has shown that his employment
with the respondent was a long-term proposition such
that he has suffered a loss of job security for which
compensation should now be ordered.
29 Accordingly, although I find that events of 25 January
constituted an unfair dismissal, on these facts no order of
compensation is made.
Contractual Benefits Claim
30 Mr Wells also brings two claims that he has been denied
benefits to which he is entitled under his contract of
employment. In both cases the approach of the
Commission is limited to determining from the evidence
the terms of Mr Wells’ contract of employment to establish
the benefits to which he was entitled, establishing whether
or not the benefits have been paid, and if they have not
been paid deciding on the basis of equity, good conscience
and substantial merit whether or not an Order should issue
requiring them to be paid.
31 It is first necessary to establish that there is a benefit to
which Mr Wells was entitled. The first claim relates to
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the payments that Mr Wells received by way of a bonus.
The written contract of employment between Mr Wells
and Mr Reyburn of 8 March 1999 provided for the
following remuneration (so far as it is relevant to this
claim)—
“(c) the Solicitor shall be entitled to a performance
bonus calculated quarterly corresponding to one
third of the employee’s work performed on or
after the commencement of this Contract and
billed during or after the Contract as exceeds 3.5
times the Solicitor’s salary for that quarter, such
bonus to be paid fifteen days after the quarter
during which such billings are paid by the client;
Mr Wells’ salary was $60,000 per annum. He was
therefore entitled to ? of any receipts in excess of
$52,500.00 per quarter that were generated through his
own work. That written contract of employment
prescribed that the term of employment was between 1
January 1999 to 31 December 1999 “and thereafter
renewable as the parties agree…” (exhibit 3 clause 2(e)).
Mr Wells continued in employment after 31 December
1999 although the evidence is that no subsequent written
contract was executed between the parties. It appears that
a contract was prepared, but it was not executed and it
plays no further part in these Reasons. The terms of Mr
Wells’ employment after 31 December 1999 are therefore
to be found in the oral agreement, if any, reached between
Mr Wells and Mr Reyburn.
Mr Wells’ evidence is that in December 1999 he asked
Mr Reyburn in the presence of Mr Bathurst, the office
manager, at a Thursday afternoon/evening meeting
whether his terms would be renewed on the same basis
for the following year. His evidence is that Mr Reyburn
said to Mr Bathurst, “Fred, what you think. Yeah? Yes.
Done” (transcript p.7).
Mr Reyburn’s evidence of that conversation is that he
was happy for Mr Wells to stay at Nicholson Clement
and that over the Christmas holidays he would review
the financial aspects which involved the hourly rates
charged for solicitors’ work, their annual budgets and the
targets and the bonus payment system (transcript p.55/
56).
On that evidence I have been unable to decide with
certainty that Mr Wells’ entitlement to the bonus contained
in the written contract continued past 31 December 1999.
It is Mr Wells who carries the onus of proving that it did.
Although Mr Wells’ evidence was that Mr Bathurst was
present at the conversation, Mr Bathurst was not called
to give evidence. It is open to me to conclude that his
evidence would not have assisted Mr Wells on this point.
The terms of any bonus arrangement to apply after 31
December 1999 therefore remain unclear to the
Commission. It is in this context that Mr Wells’ evidence
that on approximately 17 or 18 January he attended a
staff meeting where Mr Reyburn indicated there would
be a revised quota system for all employees suggests that
the arrangements remained to be confirmed.
Mr Wells’ evidence is that the office manager, Mr Bathurst,
indicated later to Mr Wells that Mr Wells’ quota would
now be $70,000.00 per quarter and Mr Wells accepted
this. His evidence is, however, that Mr Bathurst did not
mention an alteration to the bonus and Mr Wells did not
understand that the $70,000.00 minimum was required
before the bonus was applied.
Mr Wells’ evidence is that it was not until the middle of
May that he believed that he had been underpaid his bonus
and that it was then that he was told that he was expected
to get $70,000.00 per quarter before the bonus applied.
Mr Wells’ evidence is that he was angry and that he did
not accept it, however, nothing was done about that issue.
Mr Wells’ evidence is that he did not want to leave his
employment because it was the only job he had at the
time and he had commitments to service. However, he
did not believe that his staying in employment with the
respondent should be deemed to be agreeing to what he
saw as a reduction in his entitlements.
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40 Mr Reyburn’s evidence in this regard is that at the
beginning of the year 2000 he reviewed the hourly rates
for solicitors, the annual budgets, the targets and the bonus
payments system. The charge out rate for Mr Wells was
increased, the billing target which he had was set higher
than the previous year and the formula to calculate the
performance based portion of his remuneration package
was also changed.
41 He did not personally advise Mr Wells of the change.
Rather, he instructed Mr Bathurst to inform Mr Wells of
the change. Mr Reyburn’s evidence is that he did
subsequently have discussions with Mr Wells on a number
of occasions. Mr Reyburn’s evidence is that he explained
to Mr Wells the basis of the new formula and how he
arrived at it, and his evidence is that Mr Wells replied
that he was not happy with that arrangement.
42 On balance, I am not satisfied that it remained a term of
Mr Wells’ contract of employment that he would continue
to be entitled to ? of any receipts in excess of $52,500.00
per quarter that were generated through his own work. I
am not satisfied on the evidence that this was agreed
between Mr Wells and Mr Reyburn in December 1999.
The evidence does not establish that Mr Wells and Mr
Reyburn agreed that it would and the evidence of the
subsequent changes of which Mr Reyburn gave evidence
suggests that he certainly was of the view that Mr Wells’
bonus arrangements were not agreed in December 1999.
43 That disposes of this part of Mr Wells’ contractual benefits
claim. Although the claim had been advanced in part on
the basis that there had been deductions made from the
bonus payments, the Commission does not understand
that the issue to be decided involves deductions from the
bonus that was otherwise due. Rather, the only difference
between the parties in this hearing is the issue of whether
or not Mr Wells’ bonus arrangements were referable to a
figure of either $52,500.00 or $70,000.00 per quarter.
44 The next and final aspect of Mr Wells’ claim is the claim
for reimbursement of travel expenses. It appears agreed
between the parties that it remained a term of Mr Wells’
contract of employment that he would be reimbursed for
travelling costs and parking fees billed to clients upon
payment by the client. Mr Wells’ evidence is that when
he ceased employment with the respondent most of his
travel expenses had been paid to that date, however, the
balance of the entitlements that he is due were only paid
to him in the week prior to the commencement of the
hearing of this matter. Thus, as I understand it, as of the
hearing of this matter Mr Wells has been paid all of the
travel expenses due to him to that point, that is, the travel
expenses which are due to him by virtue of the relevant
client having paid the relevant part of the bill. However,
he has approximately $1,500.00 of travel expenses
potentially due to be paid to him.
45 Mr Wells’ complaint is that he believes Mr Reyburn was
so tardy in paying the travel expenses due to him as at the
commencement of the hearing of this matter that an Order
should now issue from the Commission requiring the
balance of the outstanding travel expenses which will
become due to him to be paid now. Mr Wells regards Mr
Reyburn’s belated payments as effectively being a breach
of contract on his part and although he has now been
paid in full to the date of the hearing, he asks that in the
absence of an undertaking given to the Commission by
Mr Reyburn, there should be found by the Commission
to be an anticipatory breach in respect of the remainder
of the outstanding travel expenses.
46 In my view, the answer to the claim is that the Commission
is only able to order that Mr Wells be given a benefit to
which he is entitled under his contract of employment
which has not been paid to him. The balance of the travel
expenses are not due to him under his contract until the
client pays the relevant part of the bill. If the client does
not pay the relevant part of the bill, then the terms of Mr
Wells’ contract of employment do not entitle him to be
paid. The Commission is therefore not in a position to
order the payment to Mr Wells of the travel expenses
which are not yet a benefit under his contract of
employment.

2622

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

47 However, in the circumstances of this matter, and given
the deterioration in the relationship between Mr Wells
and Mr Reyburn to which I have already referred, the
Commission is prepared to adjourn this part of Mr Wells’
claim for a period of six months during which time the
Commission expects Mr Reyburn to ensure that his office
punctually remits to Mr Wells the reimbursement of his
travel expenses upon the receipt by the respondent of the
payment by a client of the relevant parts of the bill. The
obligation to ensure the remittance rests with Mr Reyburn
as the proprietor. Although the evidence is that Mr
Reyburn has “absolutely no input” (transcript p.94) into
the reimbursing of Mr Wells’ travelling expense, and that
he has every confidence in the practice manager attending
to that function, he nevertheless bears the ultimate
responsibility of ensuring that the respondent properly
discharges its remaining obligations to Mr Wells arising
out of the contract of employment. The Commission
would be surprised, given that the respondent in this
matter is a firm of legal practitioners, that any further
recourse to the Commission on this claim would be
necessary. An Order will issue discontinuing this part of
the application if nothing is heard from Mr Wells within
six months of the delivery of the Order in this matter.
48 To the extent that the Compensation Claim Schedule
tendered by Mr Wells at the conclusion of the hearing
seeks an order for costs, costs are usually awarded in this
jurisdiction only in extreme cases and I do not consider
this to case to be extreme.
49 That brings the proceedings to an end and a Minute of an
Order now issues which—
(1) declares that Mr Wells was unfairly dismissed by
Mr Reyburn;
(2) orders that the claim for compensation arising
from the dismissal be dismissed;
(3) orders that the contractual benefits claim made
by Mr Wells as it relates to the bonus entitlement
be dismissed; and
(4) orders that the contractual benefits claim made
by Mr Wells as it relates to the reimbursement of
travel expenses—
(a) be adjourned for a period of six months;
(b) be re-listed within that time for further hearing upon the request of either party within
that time; and
(c) be discontinued at the expiration of that
time if neither party has requested that it
be re-listed for further hearing.

Order.
HAVING HEARD Mr G.G. Wells on his own behalf as the
applicant and Mr S. Stocks (of counsel) on behalf of the respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby—
(A) DECLARES that Mr Wells was unfairly dismissed
by Mr Reyburn;
(B) ORDERS THAT—
(1) the claim for compensation arising from the
dismissal be dismissed;
(2) the contractual benefits claim made by Mr
Wells as it relates to the bonus entitlement be
dismissed; and
(3) the contractual benefits claim made by Mr
Wells as it relates to the reimbursement of
travel expenses—
(i) be adjourned for a period of six
months;
(ii) be re-listed within that time for further
hearing upon the request of either party
within that time; and
(iii) be discontinued at the expiration of that
time if neither party has requested that
it be re-listed for further hearing.
(Sgd.) A. R. BEECH,
[L.S.]
Commissioner.
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the respondent
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Reasons for Decision.
On 10th January 2001 Mark Wiseman (the Applicant)
applied to the Commission for orders on the grounds that
he had been unfairly dismissed from employment with
Hills Industries Limited (the Respondent). He claims the
dismissal occurred either in December 2000 or in January
2001, the relationship between the parties is not capable
of being restored and he therefore seeks compensation
for unfair dismissal. The Respondent denies that the
Applicant was unfairly dismissed, on the contrary it says
that the Applicant was the architect of his own misfortune
in that he abandoned his contract of employment. That
abandonment took place in early December 2000 and
therefore the application filed by the Applicant on 10th
January 2001 is out of time.
The dispute between the parties can be described in
general terms, albeit incompletely, as follows. The
Applicant went on approved leave in November 2000.
While he was on leave he discovered his father was
gravely ill in England and he departed from Australia to
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be by his side. While he was away the Respondent formed
the view that he abandoned his employment.
Subsequently when he returned to Australia in January
2001 there was no job available to him. He discovered
his services had either been terminated or his employment
contract was treated as being at an end by reason of the
Respondent’s view that he had abandoned the
employment contract in late November or early December
2000. The Applicant says that in all the circumstances
the Respondent was wrong to reach that view; the
employment had come to an end either when the
Respondent filled his job in December 2000 or when he
returned to Australia in January 2001 and presented for
work.
3 The Applicant told the Commission that he had
commenced working for the Respondent on 1st July 2000,
at the time he had been working for another company in
the industry and the Principal of the Respondent in
Western Australia, Mr Paul Knight, spoke to him and
offered him a position.
4 The Applicant says that about one month into the
employment he drew to Mr Knight’s attention that he
had holidays pre-booked in Melbourne and Mr Knight
agreed without demur that he could have two weeks leave
in November 2000.
5 When November arrived he went to Melbourne, met his
friends and as a matter of courtesy called in on Mr Rick
Stokes, the General Manager of Pacific Communications,
an associated Company. He had informal discussions with
Mr Stokes about how the Applicant’s employer was
performing in Perth and expressed some views. His leave
was due to end on or about 17th November 2000.
6 In September he had been made aware that his father was
unwell but there was no specific knowledge about the
extent of his illness. At that time he had mentioned the
matter to Mr Knight who had suggested that the Applicant
use the two weeks leave that he had booked and go to
England. He declined to do that because even though his
father had been diagnosed with cancer, his prognosis was
unknown at that time.
7 In November during the last week of his leave he received
a call from England to say that his father’s condition had
deteriorated and his mother felt that he should return to
England urgently if he wished to see his father who was
then very ill.
8 The Applicant immediately made arrangements to go to
England. According to his evidence he rang Mr Knight
and told him of his predicament. Proof that he did so, he
says, is contained in his telephone account (Exhibit S1).
9 The Applicant says he explained the situation during a
short telephone call to Mr Knight, he told him exactly
what had happened, he says that Mr Knight expressed
his regret, the phone call ended with the Applicant saying
that he would see Mr Knight on Thursday in Perth before
he left for England.
10 He returned to Perth and went into the office, Mr Paul
Knight was off ill but his wife Cherri was present, she
saw him return his car keys, company phone and credit
card, he asked her where he should put the keys. He
returned these items as he understood it was company
policy for that to happen if the holder was to be absent
for any time. He left telling Mrs Knight that when he
reached England he would be able to make an assessment
of his father’s condition and give her more information
as to when he would be returning.
11 About a week or so later when he was in possession of
that information he rang as promised, he was unable to
speak to either Mrs Knight or Mr Knight who was off
sick again but he did speak with Mr John Todd and
explained the situation to him. He asked that Mr Todd
pass on the message to Mr Knight and get him to call.
There was no response immediately from Mr Knight and
so later the Applicant rang the company’s Melbourne
operations explaining the situation. He was assured that
he should not be worried about the situation and the
person to whom he was speaking said they were sure Mr
Knight would give him a call.

2623

12 On 4th December 2000 Mr Knight called but the Applicant
was not present at the house, Mr Knight spoke to the
Applicant’s mother, he told her he would call back the
following day. There was another call by the Applicant
to Melbourne but he waited for Mr Knight to call him the
following day. That occurred on 5th December 2000. The
Applicant says he was awakened by the call at 6:00am,
he disputed with Mr Knight the suggestion that he had
abandoned his employment, he vigorously assured Mr
Knight that was not the case.
13 The Applicant says his pressing family matters overtook
him at that stage and he was fully committed in attempting
to deal with those. They culminated with the death of his
father on 9th December 2000. Arrangements were then
made for the funeral which occurred on 16th December
2000. The Applicant said dealing with the death of his
father and making arrangements to look after his mother
kept him occupied until on 21st December 2000 he
received advice from a friend that two letters had come
for him from the Respondent. They were read to him over
the telephone and in response he asked the person who
collected them to contact the writer, Ms Jane Pfitzner. He
was assured the person tried to do this by leaving a
message for her on 21st December 2000.
14 The two letters are important for the disposition of this
case and are incorporated hereunder—
“24 November 2000
Dear Mark
It has come to my attention that you have abandoned
your employment as a Sales Representative—Major Systems with Direct Alarm Supplies, a division of Hills
Industries Limited, effective Monday 20 November 2000.
I confirm that you were on Annual Leave from Monday 6
November 2000 up to and including Friday 17 November 2000. You were expected to return to work from Annual
Leave on Monday 20 November 2000. Your absence from
work now exceeds three (3) working days during which
you have made no attempt to notify Hills of your intention to return to work.
Although I can confirm that your Branch Manager has
advised that during the period of your leave you returned
your company supplied motor vehicle and fuel and credit
cards to the branch, you made no attempt to officially
resign your position nor discuss this matter with him.
Are we to assume that by you returning these items, you
have resigned? As a monthly paid employee it is a condition of your employment that you provide one (1) month’s
notice of your intention to resign your position. To the
date of this correspondence, you have failed to provide
this notice nor notify your Branch Manager of your intentions.
Should your absence be due to illness or incapacity please
contact me on (08) 83013340 by no later than 5.00pm
on Friday 1 December 2000.”
Yours sincerely
[Exhibit S2]
“8 December 2000
Dear Mark
I refer to correspondence sent to you dated 24 November
2000 requesting that you contact me no later than 5.00pm
on Friday 1 December 2000 to confirm whether your
absence from work since Monday 20 November 2000 is
due to illness or incapacity. To the date of this letter you
have failed to comply.
As a result of your abandonment of employment, you were
paid into the nominated financial institution of your
choice on or around 15 November 2000 for the period
up to and including 30 November 2000. You did not
present yourself to work for the period Monday 20 November up to and including Thursday 30 November 2000
nor did you notify the company of your intended absence
on any of these dates. You were also inadvertently paid
for some Annual Leave which you had not yet accrued
an entitlement to. Nor have you satisfied notice requirements and as a result of your actions, we are entitled to
claim payment from you for one (1) month’s salary in
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lieu of the one (1) month notice period required. Consequently, the Payroll Office have calculated that monies
owed by you equate to a net amount of $3,419.72. Details are attached.
We require you to repay the total net amount of $3,419.72
by Thursday 21 December 2000 or as agreed in writing
with us.
If we have not received payment for the total amount of
monies owed by that date, we will commence legal proceedings to recover the monies owed.
Should you have any queries or wish to discuss this matter further please do not hesitate to contact me on
(08)83013340.
Yours sincerely”
[Exhibit S3}
The Applicant returned to Perth on Sunday 7th January
2001. He called Mr Knight and asked if he could see
him. In a brief conversation and was told that he no longer
had a position. The Applicant says he was shocked to be
told this.
Thereafter he filed the Application and on 11th January
he received a letter from Ms Pfitzner making demands
for payment of money.
The Applicant says that since his dismissal he had actively
sought employment, made numerous applications, had a
number of interviews and eventually obtained a job in
the first week of June 2001.
The Commission heard evidence on behalf of the
Respondent from Mr Paul John Knight who is the Branch
Manager of Direct Alarm Supplies which is a division of
the Respondent. Mr Knight has been the Branch Manager
for nine years having started the branch on transfer from
South Australia. He told the Commission that he knew of
the Applicant through the industry and invited him to
have an interview, Mr Knight says that at the point of
interview the Applicant had told him that he would like
two weeks leave in September, to which he agreed.
The Applicant commenced on duty on 3rd July 2000 and
in September the Applicant had told him that his father
was not well. It was at that time that Mr Knight asked
him to rethink his holiday plans to accommodate the
possibility of him having to go back to England. The
response of the Applicant had been aggressive, he said
that his holidays were booked and he was going to take
them. This surprised Mr Knight, it seemed to him that
the Applicant thought the holiday was more important
than his father’s health.
In November the Applicant duly left on his holidays and
to the knowledge of Mr Knight attended the Melbourne
Cup. According to Mr Knight he received reports from
Melbourne of comments attributed to the Applicant that
some of the work allocated to him on the trade counter
was demeaning. The Applicant had not raised any such
issues with Mr Knight.
Mr Knight denied that the Applicant telephoned him on
15th November 2000, he was in the office on that day,
but not on 16th when he was ill. He was told by his wife
Cherri that the Applicant had returned his company
accoutrements. When Mr Knight looked at the Applicant’s
office he thought that it had been cleaned out as if the
occupant had gone for good. This was because not only
had all company property had been returned including a
credit card, phone but personal items had been taken as
well. He knew nothing of the Applicant’s intentions, all
he knew was that his father was ill in England.
Mr Knight says that he contacted the Respondent’s Human
Resource Department to let them know of the absence,
they then took over the preparation of correspondence. It
was a busy time for the Respondent and Mr Knight was
pre-occupied with dealing with business matters.
On 25th November 2000 Mr Knight received an email
from Mr Todd which told him of a telephone conversation
Mr Todd had had with the Applicant (Exhibit R2). The
email is as follows—
“Paul I spoke to Mike yesterday, nothing much to
say, he still doe’s (sic) not know when he is coming
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back anyway can you give him a call his UK number
is 00 11 44 1243 379674 See you on Thursday”.
Mr Knight gave evidence that Christmas was a busy time,
there was a rush and he did not have time to deal with the
issue for a couple of weeks. He described himself as being
“out of the loop” and “very busy” he says that the email
from Mr Todd sat in his in tray for that period.
It was not until 4th December 2000 Mr Knight rang the
Applicant at his mother’s home in England, but was
unable to make contact with him He rang again on 5th
having discovered that there had been a call by the
Applicant to Pacific Communications in Melbourne in
the meantime. Mr Knight’s evidence of the response from
the Applicant was that he said “you are telling people
that I don’t have a job” to which he had responded
“basically you have abandoned it …you left us with no
authorisation” he then told the Applicant to direct any
correspondence to the Human Resource Department. Mr
Knight thought the Applicant’s attitude was aggressive
and he found it personally threatening. Mr Knight claimed
it was well known that the emergency call number for
the company was his mobile and he could have been called
at any time by the Applicant.
Mr Knight says that after 5th December 2000 he started
negotiations with Mr Todd to take over the Applicant’s
work. He made Mr Todd an offer on 17th December 2000
which he accepted on 22nd December 2000.
His next meeting with the Applicant in person was on
11th January 2001 when he came in to the office. He said
the Applicant asked if his job was open, Mr Knight’s
response was ‘no’ as had been explained to him while he
was in England. The Applicant then went to his office
and picked up some personal effects and left.
According to Mr Knight the Respondent has a policy
(Exhibit R4) which deals with abandonment of
employment, this policy should have been known to the
Applicant who would have known that under it
abandonment of employment constitutes grounds for
dismissal.
Mrs Cherri Anne Knight gave evidence on behalf of the
Respondent. Mrs Knight is married to Mr Paul Knight
and had worked in the business since 1991. She recalled
that the Applicant came into the office on or about 17th
November 2000, informed her that he was flying to
England and left keys and his mobile telephone. They
had a conversation about his holiday. She knew he was
flying out to England to see his father, who though
previous conversations she knew was very ill. The
Applicant gave her no indication at all about how long
he might be away. He declined an offer Mrs Knight made
for a cab or a lift to the airport. The Applicant asked her
to let Mr Knight know what had happened.
Evidence was also taken from Mr John Todd; Mr Todd is
a sales representative who now occupies the position
previously filled by the Applicant.
Mr Todd says on 24th November 2000 he received a
telephone call from the Applicant who wanted to speak
with Mr Knight, however he was off sick. Mr Todd
enquired about the condition of the Applicant’s father, he
was told that it was fluctuating and the Applicant did not
know how long he would be away. Mr Todd passed on
the Applicant’s telephone number to Mr Knight by email.
Mr Todd gave evidence that some time in December 2000
he was offered the position previously occupied by the
Applicant. In cross examination he said there were no
negotiations at the time he was offered the job, they came
after he decided to accept it.
Evidence was also taken from Mr Darren Lee Thomas, a
customer of the Respondent, who had seen the Applicant
on a flight to Singapore, on or around 17th November
2000. He said he had a general conversation with the
Applicant who had told him that his father was ill and he
had to leave the country to go to his side. He said that it
was hard to remember exactly what the Applicant said
but it was words to the effect that he could be away for a
week or two weeks or maybe a month, depending upon
his father’s condition.
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33 The preceding is sufficient summary of the evidence in
this matter for the purposes of these Reasons for Decision.
34 The Commission is required to make findings upon the
credibility of witnesses. I have had the opportunity of
observing the Applicant during his Evidence in Chief and
during an extended and vigorous cross examination by
Mr Robertson, who appeared for the Respondent. Nothing
in either phase of his evidence gives rise to any doubts
about the truthfulness of his story. There is no ground on
which I could reach a conclusion that his version of events
should not be accepted.
35 I have not the same comfort with the evidence of the main
witness on behalf of the Respondent, Mr Knight. There
are direct contradictions between his evidence and the
evidence of the Applicant. Mr Knight was equivocal under
cross examination by Mr Schapper (of Counsel) who
appeared for the Applicant. The equivocation damaged
the quality of the evidence of Mr Knight, some of his
responses are indicative of what can be described as a
petty approach to some of the events. Under cross
examination he modified some statements made in
evidence in chief, for instance whether and to what extent
the Applicant had cleaned out his office.
36 As I have mentioned there has been a direct conflict
between the evidence given by the Applicant and Mr
Knight. None of the evidence that was called to support
that of Mr Knight remedied that problem for him. For
instance Mrs Knight gave her evidence clearly about what
conversation passed between her and the Applicant, her
evidence was not at odds with his evidence. But the
evidence of Mr Todd, called in support of the Respondent
directly disputed the clear evidence of Mr Knight that he
had been negotiating with Mr Todd over a period of weeks
when they were discussing Mr Todd taking over the
Applicant’s position. Mr Todd said that there were no
such negotiations and I believe what he said. This makes
it all the more difficult to accept Mr Knight’s version of
events as being correct. I conclude that where the stories
of the Applicant and the Respondent particularly the
evidence given by Mr Knight differ, I prefer the version
offered by the Applicant.
37 In examining the issues raised by this application it
appears the Respondent has proceeded with the dismissal
upon the presumption that there has been a repudiation
by the Applicant of his contract of employment by
abandonment.
38 The Texts indicate that although repudiation may have a
variety of meanings it is accepted that a repudiation will
exist either when there is a breach of a condition going to
the essence of the contract or when one of the parties to
the contract has evinced an intention through conduct
either expressly or by implication no longer to be bound
by it.
39 Whether there has been a repudiation of the contract in
an individual case is not a question law but a question of
fact (see discussion on the concept in The Law of
Employment Macken, O’Grady and Sappidean, Fourth
Edition, LBC Information Service 1997). The concept of
abandonment, upon which the action of the Respondent
in this case seems to be premised, involves a unilateral
act by an employee which ends the relationship. For
abandonment to be established it must be shown that there
was clear intention to do so, that intention may be evinced
when the employee’s absence is against the express
instructions of the employer, and there is a substantial
absence or where the employee has acted in a manner
inconsistent with an award definition of the abandonment
of employment. In Unfair Dismissal in New South Wales
by Mark Baragwanath, LBC Information Services 1999,
the learned author observes “…a clear indication that
the employee is treating his/her employment contract as
continuing, despite an absence, may have the effect of
rendering the abandonment of employment a mere
unauthorised absence”.
40 I need to examine the facts in the matter against the law
to be applied.
41 Previously I have made findings on witness credibility,
applying those I find that the Applicant was employed
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by the Respondent on or about 1st July 2000 in a sales
position. His evidence, which I accept, is that during his
interview with Mr Knight he requested, and it was agreed,
that he could take leave in the following November. I
reject the contention of Mr Knight that the request for
leave was made in September. I find that it was well known
amongst the Respondent’s employees, including Mr
Knight, that the Applicant’s father was ill and that there
were in fact discussions about that between the Applicant
and Mr Knight in September 2000. I accept the
Applicant’s version of those discussions that his father
was ill with a terminal illness but his prognosis was
unknown at that time, that his father’s condition
deteriorated in November, that the Applicant was advised
during the time he was on holidays of that situation and
that the deterioration of his father’s condition was so bad
that he decided, after discussing the matter with his
mother, that it was essential that he returned to England
to see his father before he died.
I accept the Applicant’s assertion that on 15th November
2000 he rang the office of the Respondent in Perth at
4:24pm and that more likely than not he had a discussion
with Mr Knight during which he advised Mr Knight of
the situation and of his intentions. Even if there is any
doubt about the knowledge held by Mr Knight about the
Applicant’s intentions that doubt would have been
removed on the following day when the Applicant
attended the office in Perth to hand in his company
accoutrements during which time he had a discussion with
Cherrie Knight, Mr Knight’s wife. I accept the submission
of Mr Schapper that if “she knew, he knew”. I cannot
believe that Mrs Knight did not tell her husband about
the Applicant’s intentions, or that his father was then
gravely ill.
It is open to find and I do that about the time the Applicant
left Australia to fly to England to see his father that the
Respondent’s officers knew of his intentions. They also
knew that he was unaware of how long he would need to
deal with the urgent family situation that confronted him.
His lack of knowledge in this respect is clear from the
comments he made to Mr Thomas at the Singapore Airport
and later to Mr Todd.
Having found that officers of the company were in
position of the knowledge of the Applicant’s intentions
to go England it is passing strange that on 24th November
2000 when Mr Knight advised the company’s Human
Resources Department the Applicant had departed that
he did not give this information to them. The letters that
have been produced earlier in these Reasons show no sign
that the writer, Ms Pfitzner, knew of the Applicant’s
situation. It is inconceivable that a professional human
resources officer would write such a letter if she were in
possession of such information. It is open to conclude
therefore that Mr Knight did not tell her.
I accept the Applicant’s evidence that on 24th November
2000 he rang and tried to make contact with Mr Knight.
The evidence in Exhibit R2, which is an email that Mr
Todd sent to Mr Knight to tell him of the phone call,
supports such a finding. That email clearly gives the
contact number for the Applicant, therefore his
whereabouts and contact details were known to the
Respondent as early as five days after he left Australia.
On any reasonable examination of the passage of time
this was the first opportunity which presented itself for
the Applicant to advise the Respondent where he could
be contacted. The evidence of Mr Knight is that he did
not look at that email until the 4th December 2000 he
explained the delay by saying it was in his in tray but he
was busy. The conclusion that is open to be drawn is that
he did not give the matter priority because he knew where
the Applicant was and he knew what was happening. The
alternate view is that if he did not know he was at the
very least tardy in dealing with the issue.
By this time the Applicant knew through contact with
the Respondent’s Melbourne office and through advice
received from the person accepting his redirected mail
that there was a view that he had abandoned his contract
of employment. Mr Knight eventually got around to
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ringing the Applicant on 4th December 2000, he was not
available and on 5th December Mr Knight rang again and
spoke to the Applicant. It is not at all surprising that if
the Applicant was aggressive at the time it was because,
notwithstanding his efforts to advise the Respondent of
his intentions and whereabouts, it appeared that his job
was in jeopardy. I accept that Mr Knight said words to
the effect to the Applicant that “… basically, Mark, you’ve
abandoned your job….’.
These dates are crucial in the disposition of this matter, it
is a matter of fact and not law whether there has been
repudiation, and it is a matter of fact whether there has
been abandonment. At the time Mr Knight spoke to the
Applicant on 5th December 2000 as a matter of fact he
had not abandoned his contract and had taken every
reasonable action he should have to tell the Respondent
as much as he could about his intentions. I therefore find
that if it was suggested that he was dismissed on that day
or knew of his dismissal on that day as a matter of fact
and law that was wrong.
Concerning the matters after 5th December 2000 I accept
the evidence of Mr Todd in preference to the evidence of
Mr Knight that there were no negotiations between them
concerning the details of the employment arrangements
between the Respondent and Mr Todd as they would apply
to the position previously occupied by the Applicant. Mr
Todd’s evidence is that he simply was offered the job and
took it, there were no negotiations. He considered the
offer and a week later he told Mr Knight that he would
take the job, they then discussed terms and conditions.
Mr Knight tried to give the impression that there was a
series of negotiations between him and Mr Todd. I reject
those contentions as being fictional. What they show as
part of a continuum is that Mr Knight did not attend to
matters arising from the Applicant’s absence with any
alacrity at all. He excuses himself by saying it was a busy
time of the year, however he then relies on his own lack
of attention to dealing with the matter as grounds to
terminate the Applicant in that it extended the period of
absence without contact from the Applicant, at least in
Mr Knight’s contention.
The Applicant’s father died on the 9th December 2000 it
is reasonable to accept that the Applicant had family and
other obligations from that time and up till Christmas. It
is quite understandable that he stayed with his mother
during that period and it is not unreasonable that he did
not return to Australia until the 10th January 2001. It is
open to find that when he did return he made his presence
known as soon as practicable and attended the
Respondent’s office where he was told by Mr Knight that
his job was gone and his services had been terminated.
On the basis of the above findings of fact I need to deal
with the issues raised by the Respondent concerning the
date of filing of the Application. On the basis of the
findings I conclude that the Applicant was dismissed on
or about 10th January 2001. He had no knowledge that
the Respondent had appointed Mr Todd to replace him
and had done so early in December 2000. It could be
found that the appointment of Mr Todd by the Respondent
at that time when the contract of employment with the
Applicant was extant constituted a repudiation of the
contract by the Respondent. However the Applicant was
in no position to either accept or reject the repudiation
because he did not know about it directly until January
2001. Be that as it may it is clear that the contract between
the Applicant and the Respondent was not available to
him from the date that Mr Todd was formally appointed
and if I am wrong about 10th January 2001, as the date
when the Applicant was dismissed, he may well have been
dismissed when Mr Todd was appointed.
I find the Application was filed in time and is not
dismissible on that ground.
The determination of matters such as this depends on
whether there has been a fair go all round [FMWY v
Undercliffe Nursing Home (1985) 65 WAIG 305] .The
events have to be considered from both points of view, it
is understandable that an employer faces a dilemma when
in a team of three or four, one member is absent, but
against that must be weighed that the Respondent clearly
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knew that the Applicant’s father had been suffering a
terminal illness. Similar matters have been before tribunals
previously and in E.B. Skamantzaris v Autotech
International Pty Ltd (Print M8491) about similar
circumstances Commissioner Merriman made the
following comment “it is inconceivable that when a
person is faced with a situation of the impending death
of their partner that an employer would seek to sack an
employee in such circumstances”. Those are comments
apposite here. The Applicant knew of his father’s illness,
he had not hidden it from his employer; he may have had
a disagreement with Mr Knight in September about
whether he ought to go and see his father that time. That
was a decision for him, he was in a much better position
than Mr Knight to know his father’s prognosis. The
Applicant knew in November that his father was ill but
his condition deteriorated rapidly and on the 14 th
November 2000 the Applicant was told by his mother
that the situation was grave and that he should come to
his father’s side. It is perfectly understandable that he did
so.
53 The Applicant did not leave the country without talking
to his employer, he did all of the things that he should
have done, that is he let the Respondent know. It is a
perverse view of his conduct that he returned his company
equipment because he was clearing out his office. That
contention by Mr Knight is unsustainable. There was no
express instruction from the Respondent not to go. The
Respondent went about dealing with the issue in what
must be categorised as a strange way. It did not attempt
to contact the Applicant with any sort of haste even though
he gave them his contact number as soon as practicable.
It sent mail to him at an address that it knew would not
reach him. As I understand the law an employer is
obligated to do far more than this Respondent did to
ascertain whether an employee intends to continue with
their contract of employment. It is inconceivable that a
professional human resource officer with knowledge of
the Applicant’s situation would have written the letter
that Ms Pfitzner wrote if they were in possession of the
information that I find Mr Knight was. In short there was
no unilateral act by the Applicant to end the relationship,
there was no clear intention to abandon and the absence
was not contrary to any express instruction of the
employer. Clearly there has not been a fair go all round
in this matter and the Applicant has been unfairly
dismissed. The Commission finds accordingly.
54 There has been a considerable time passed since the
Applicant’s dismissal and clearly the remedy of
reinstatement is unavailing and I so find. I need now to
consider the question of compensation. The rules to be
applied have been subject to a number of Decisions in
this Commission, Boganovich v Bayside Western
Australia (1999) 79 WAIG 8 describes these. I accept that
in applying those rules the Applicant has to demonstrate
that he sought to mitigate his loss, I accept his evidence
that he did not work until June 2001 and that he pursued
employment opportunities as best he could. The evidence
is that he accepted money from Centrelink in the sum of
approximately $3,500.00 and he now has other work at
$12,000.00 a year less salary than he had before. He lost
salary at the rate of $4,000 per month between January
and May 2001 plus $500.00 in June which constitutes
part of his loss. There is ongoing loss which could be
qualifiable at $12,000 per year and it is reasonable to
allow two years loss at that rate. In addition the
Commission is to assess injury caused to the Applicant.
In the circumstances here the conduct of the Respondent
could not have done anything other than to contribute to
the grief and upset the Applicant was suffering at the time
through the loss of his father and in the circumstances it
is reasonable that a sum of $5,000.00 be awarded. The
sums that I have identified as being lost total more than
the equivalent of six months remuneration. By s.23A the
Commission any award of compensation is capped a six
months, the parties agree that the sum of $24,084.70
constitutes six months remuneration for the calculation
of compensation. I accept that that is the correct figure
and compensation in that amount will be ordered.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

55 Orders that the Applicant was unfairly dismissed, that
reinstatement is unavailing and that he be paid
compensation in the sum of $24,084.70 will issue.

2001 WAIRC 03590
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARK WISEMAN, APPLICANT
v.
HILLS INDUSTRIES LIMITED,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 22 AUGUST 2001
FILE NO
APPLICATION 65 OF 2001
CITATION NO. 2001 WAIRC 03590

2

3

____________________________________________________________________________

Result

Unfairly Dismissed that reinstatement is
unavailing and that he be paid
compensation in the sum of $24,084.70

____________________________________________________________________________

Order.
HAVING heard Mr D. Schapper (of Counsel) on behalf of the
Applicant and Mr P. Robertson on behalf of the Respondent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby declares and
orders—
1. THAT the Applicant was unfairly dismissed and reinstatement is unavailing.
2. THAT the Respondent pay to the Applicant compensation in the sum of $24,084.70.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03739
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETER HENRY WOODS, APPLICANT
v.
EAST KIMBERLEY ABORIGINAL
MEDICAL SERVICE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 28 AUGUST 2001
FILE NO
APPLICATION 1290 OF 2000
CITATION NO. 2001 WAIRC 03739

4

5

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr P H Woods
Mr P Robertson as agent

_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously and subsequently edited by the
Commissioner)
1 This is an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 (the Act) filed in the
Commission on 18 August 2000. The applicant, Mr Peter
Henry Woods alleges that he was constructively dismissed
from his position as a Health worker with the respondent,
East Kimberley Aboriginal Medical Service.
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The matter came on for conferences on 21 November
2000, 2 February 2001 and 4 April 2001, at the conclusion
of which the matter remained unresolved and was referred
for hearing and determination. The applicant did not
attend in person at the first two conferences; his
representatives attended. The applicant was requested by
the Commission to lodge the particulars of his claim which
were forwarded to the Commission by a letter of 16 March
2001.
The facts of this matter involve a request by Mr Woods to
his employer on 19 July 2000 for 20 weeks leave without
pay to do a feasibility report on a men’s refuge/safehouse
in Kununurra. Mr Woods would seem to have had his
heart set on developing the project. His request was
rejected by the respondent, on that day, on the basis that
his work for the respondent should take precedence over
other outside interests. It is not in contention that Mr
Woods, subsequent to the refusal of leave without pay,
indicated that he would resign. Mr Woods was sent a letter
on 28 July 2000, from Ms Gill Lefmann, the acting
Administrator for the respondent, formally accepting Mr
Woods’ resignation. From Mr Woods’ letter of 16 March
2001 and Ms Leffmann’s letter of 2 August 2000 it is
clear that Mr Woods spoke to her about withdrawing his
resignation. This was also rejected. The applicant in his
letter of 16 March 2001 also complained of “humiliation
and degrading acts” suffered during the course of his
employment. Mr Woods’ employment was to finish on
30 August 2000. He was paid the remainder of the notice
period on 11 August 2000 and finished on that day.
The Commission wrote to the parties on 18 April 2001
advising them that the matter would be heard in
Kununurra, by way of oral evidence, on 28 and 29 June
2001. The Commission sought the views of the parties
on this approach. The respondent concurred and the
Commission did not receive any submissions or requests
on behalf of the applicant. The Commission heard opening
submissions from the parties in Perth on 28 June 2001,
to ascertain the cases to be put, at which time Mr Woods
expressed some financial difficulty with attending for
hearing in Kununurra. Mr Woods then confirmed for the
Commission that he would attend for hearing in
Kununurra. The Commission advised the parties that once
the matter was listed, if an adjournment was sought, there
would need to be strong arguments for the adjournment
to be granted. The applicant advised that he sought
reinstatement. The parties were to exchange documents
and lists of witnesses one week prior to hearing. The
matter was listed for hearing on 4-6 September 2001 in
Kununurra.
Prior to the hearing date the respondent complained that
he had not heard from the applicant concerning documents
and witnesses. My associate contacted the applicant and
he advised that he could not attend the hearing in
Kununurra, and wanted a postponement for 6 months to
get some money together. The application for
adjournment was heard on 28 August 2001. The applicant
sought an adjournment due to financial difficulties and
as he had apparently gained some temporary employment.
The respondent objected to an adjournment based on the
length of time it had taken this matter to come on for
hearing and the potential absence of witnesses should
the matter be delayed further. As the matter had suffered
considerable delay to that time, the applicant had
previously assured the Commission that he would be
pursuing his application and the difficulties faced by the
respondent due to their witness availability, the applicant’s
request for an adjournment was denied. The applicant
then advised the Commission that he would not be
attending the hearing when it convened in Kununurra.
The Commission advised the parties that given these
circumstances he would refrain from further hearing the
application in the public interest and the dates for hearing
the claim would be vacated. I think it would be
unreasonable in the circumstances to make the employer
await an indefinite time for the matter to be determined
with the prospect live at all times that the applicant might
achieve reinstatement as claimed. I say this also with a
mind to the facts which I have recited, and which are not
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in contention, based on the documentation of both parties.
Mr Woods resigned initially, this was accepted and then
he complained that he should have been allowed to
withdraw the resignation.
For the above reasons the application is dismissed.
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_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application dismissed
Mr P H Woods on his own behalf
Mr P Robertson as agent

_______________________________________________________________________________

2001 WAIRC 03738
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
PETER HENRY WOODS, APPLICANT
v.
EAST KIMBERLEY ABORIGINAL
MEDICAL SERVICE, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
TUESDAY, 11 SEPTEMBER 2001
FILE NO
APPLICATION 1290 OF 2000
CITATION NO. 2001 WAIRC 03738

Order.
HAVING heard Mr P H Woods on his own behalf and Mr P
Robertson on behalf of the respondent, the Commission, pursuant to Section 27(1)(a) of the Industrial Relations Act, 1979,
hereby—
(1) DECLARES that further proceedings are not necessary or desirable in the public interest.
(2) ORDERS that the matter be and is hereby dismissed.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant

Respondent

Number

Commissioner Result

Anderson MA
Angel SK
Atter G
Azcue A
Baldwin T
Balfe AK
Banks SB
Beatty LJ
Bell JD
Bennett MA
Blacklock AM

Foodland Associated Limited
Caltex Naval Base
Otis Building Technologies Pty
K. Care
City of Cockburn
Byford Health Care
MW & CA Bennett T/A Narrogin Boning
John R. Spencer of Super Bowl Pty
Adlam Enterprises P/L
Country Linemarking P/L
Intercorp Services Pty Ltd trading as Westvision
Painting Company
Warren Mead-Flanders Investments Pty Ltd
T/a Meads Mosman Bay
Sindiswa Pty Ltd
Craft Decor Pty LDD
Bridges Pty Ltd T/a The Bridges Family Restaurant
Tim J Sampson (Albany Grain Drying)
Greg Kirk—Planfarm Pty Ltd
Zepel Fabrics
JSE Group—Electrical—Tom Price Branch
Pure and Healthy
Travelshop
Richard Tay Acacia Hotel Northbridge
Bignona Pty Ltd ACN 010 443 544 & Kemprust Pty Ltd
ACN 069 513891 both t/as “Bonnie Rock Transport”
Dewsons Donnybrook
Webb & Brown-Neaves Pty Ltd
Centurion Transport Co Pty Ltd
Wirrimanu Aboriginal Corporation
Bell-A-Bike Rottnest Pty Ltd
Amici’s Pasta Bar & Health Grill
T.V.T. Engineers (Webb Construction)
Hosch International Pty Ltd
Steve Zelinski—Raunchy Promotions
Sandringham Hotel
The Circuit Cabaret & Function Centre
Oakforest Nominees Pty Ltd Dawson Family Trust
T/a Fremantle Yamaha

1103/2001
1123/2001
2007/2000
1172/2001
594/2001
738/2001
475/2001
1385/2001
196/2001
1279/2000
811/2000

SCOTT C.
GREGOR C
GREGOR C
KENNER C
SMITH, C
GREGOR C
GREGOR C
WOOD,C
BEECH C
KENNER C
SMITH, C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

275/2001

KENNER C

Discontinued

653/2001
1965/2000
1973/2000
1748/2000
721/2001
1237/2001
779/2000
1179/2001
730/2001
306/2001
1101/2001

GREGOR C
SCOTT C.
SCOTT C.
KENNER C
SCOTT C.
BEECH C
SMITH, C
GREGOR C
KENNER C
GREGOR C
SCOTT C.

Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued

543/2001
1205/2001
361/2001
544/2001
55/2001
21/2001
1246/2001
514/2001
1068/2001
1153/2001
358/2001
2035/2000

GREGOR C
GREGOR C
SMITH, C
GREGOR C
GREGOR C
SMITH, C
BEECH C
GREGOR C
GREGOR C
BEECH C
WOOD,C
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued

Borg AS
Buckland SJ
Cain DJ
Calderbank SD
Callander WJ
Campbell DP
Carter T
Cavan G
Channing SG
Chew B
Chew CYH
Coumbe BG
Coutts DL
Cox B
Croom GR
Cross EF
Croucher SK
Davies EJ
Del Borrello MR
Dennis PM
Douglas MJ
Downey AK
Edwards KJ
Eldrid PL
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Errington MD

Iannopollo Investments Pty Ltd as Trustee for the
Iannopollo Trust t/a Stirling Furniture
Espin RA
Kewdale Hotel
Eyers SJ
Silviculture Ltd
Eyers SJ
Silviculture Management Pty Ltd
Fahy LK
Western Property Consultants Pty Ltd
Fitzharris P
Hamersley Iron Pty Ltd
Flockton S
Brett Martin Plastics Pty Ltd
Furlong KC
Char International Pty Ltd (ACN 060 649 505)
Furtado SA
First Church of Christ Scientist
Furtado SA
First Church of Christ Scientist
Gale SA
Action Supermarkets (Foodland Associated Litd)
Galipo E
Director General, Education Department Of WA
Gates S
Association of Independent Schools of
Western Australia, Union
Gilbert BC
Weslite Pty Ltd (CAN 050 738 228)
t/a Cambridge Private Hospital
Gilson SA
Louies Security World
Graham AJ
Charter Mercantile (WA) Pty Ltd
t/a Charter Mercantile Agency
Grewar MW
Jenzia Pty Ltd
Griffiths AM
Harmony Forrost Villas Pty Ltd
Gwynne RB
Aussie Air Australia Pty Ltd
Hancock NG
Pendrey Agencies
Harbron GT
Kenwick Sportsclub Inc.
Harding SJ
Michael John Penn & Tammy June Penn t/a Auto Repaint
Hassett MG
Chicken Treat
Hawkes M
Rockbreaking Solutions
Hawkings JR
Monadelphous Engineering Associates Pty Ltd
Heath SF
Cecil E Mayo Pty Ltd
Heenan MJ
Terri Hankinson as Pip’s Cafe
Hills RA
BCE Surveying Pty Ltd
Hoare S
Womens Legal Services Incorporated (WA)
Houghton-Smith C Orbit Health & Fitness Solutions
Howe R
Intercorp Services Pty Ltd trading as
Westvision Painting Company
Huggins AK
Edith Cowan University
Hughes DF
Fibre Concrete Pty Ltd
Hutchinson P
Canley Vale Pty Ltd T/as Bill Lee Automotives
Inwood RW
Tiles and Tubs Design Studio
James SA
Chevor Pty Ltd Trading As Sunnyvale Plants
Jefferies LD
Crystal Swan
Jennings SJ
Live Clothing Pty Ltd
Johnson IJ
Toffs of Dalkeith
Johnstone PA
BSD Consultants Pty Ltd
Jones D
Rise Investments / BP Peppermint Grove
Juratovac N
Smith’s Snackfood Company Ltd
Keilar B
Livestock Shipping Services
Kenney CM
Lesmurdie Sand-Soils
Kiely KS
Toplodge Investments Pty Ltd
Kotsoglo MP
Dale Alcock Homes Pty Ltd
Lawson P
`
Losik TJ
Lyons R
Marshall PA
Marshall RB
McCallum IR
McEvoy JR
McKenzie T
Mijatovic T

Versatile Home Improvements
(Knightlife Investments Pty Ltd)
Willetton Sports Club (Inc)
C.O.C. Pty Ltd Trading as Cool or Cosy,
ACN 058817771 ABN 46058817771
Catco Supply and Services Pty Ltd & Others
Van’s Sidewalk Cafe & Deli—Regents—View Pty Ltd
Iluka Resources Limited
Lamb Print Pty ltd
Fitzroy River Lodge Pty Ltd
Peter Terrence Hare and Evelyn Lilly Tuba
t/as E&S Legal Group
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Number

Commissioner Result

916/2001

GREGOR C

Order Issued

1073/2001
291/2001
290/2001
831/2000
661/2001
740/2001
918/2001
1125/2001
770/2001
1274/2001
715/2001
808/2000

SCOTT C.
SMITH, C
SMITH, C
SCOTT C.
KENNER C
SCOTT C.
KENNER C
SCOTT C.
SCOTT C.
KENNER C
KENNER C
KENNER C

Dismissed
Discontinued
Discontinued
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

2126/2000

SMITH, C

Discontinued

634/2001
1311/2001

BEECH C
BEECH C

Discontinued
Discontinued

927/2001
334/2001
1777/2000
1115/2001
728/2001
888/2001
1271/2001
186/2001
335/2001
1163/2001
1208/2001
1087/2001
1216/2000
885/2001
810/2000

SCOTT C.
SMITH, C
GREGOR C
KENNER C
GREGOR C
KENNER C
KENNER C
SMITH, C
KENNER C
KENNER C
KENNER C
KENNER C
KENNER C
BEECH C
SMITH, C

Discontinued
Dismissed
Discontinued
Order Issued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Discontinued

708/2001
1089/2001
359/2001
1067/2001
240/2001
620/2001
723/2001
283/2001
588/2001
1109/2001
748/2001
1240/2001
513/2001
1189/2001
1955/2000

SCOTT C.
GREGOR C
BEECH C
GREGOR C
GREGOR C
WOOD,C
SCOTT C.
GREGOR C
BEECH C
BEECH C
GREGOR C
GREGOR C
BEECH C
BEECH C
SMITH, C

864/2001

WOOD,C

1126/2001
1882/2000

WOOD,C
SCOTT C.

Discontinued
Discontinued
Order Issued
Discontinued
Discontinued
Dismissed
Discontinued
Dismissed
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order
(Arbitration)
Order
(Arbitration)
Dismissed
Discontinued

1998/2000
935/2001
565/2001
1055/2001
1272/2001
1659/2000

BEECH C
KENNER C
BEECH C
KENNER C
BEECH C
SMITH, C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
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Number

Commissioner Result

WA Fork Truck Distributors Pty Ltd
Otis Building Technologies Pty
Indiran Rajadurai and Associates as Administrator for
Rimmer Pty Ltd t/a Swan Valley Cheese Co
Monteleone G
Indiran Rajadurai and Associates as Administrator for
Rimmer Pty Ltd t/a Swan Valley Cheese Co
Moon CB
Western Portables Pty Ltd
Mortimer AJ
Seagate Structural Engineering Pty Ltd
Nankiville SR
Safeman Aust (WA) Pty Ltd
Nguyen LTM
Hanson Publishing Pty Ltd trading as Jam Graphic Design
Nicol GA
Jensen Jarrah Pty Ltd
Niendieker D
Crestwell Pty Ltd T/A Canning Vale Coaters
O’Connor K
Harnischfeger of Australia Pty Ltd
O’Connor S
Welded Mesh
Olsen SA
Eyre Travelstops Pty Ltd ACN 009 464 153
BP Norseman Travelstop
Pajic KL
Morley-Windmill Sportclub Inc
Passmore J
TYCO Australia Pty Ltd t/as Wormald
Pedler DT
JGF Accounting & Financial Services
Petrie TD
Liquorland Australia Pty Ltd
Philpot MA
Coli Timber Products Pty Ltd
Purnell DC
Cascades Tavern
Quartermaine MM Anson Management Services Pty Ltd

1118/2001
2006/2000
827/2001

GREGOR C
GREGOR C
GREGOR C

Order Issued
Discontinued
Dismissed

828/2001

GREGOR C

Dismissed

370/2001
276/2001
1402/2001
210/2001
911/2001
797/2001
1658/2000
1322/2001
735/2001

SMITH, C
SMITH, C
KENNER C
BEECH C
KENNER C
SMITH, C
SMITH, C
KENNER C
WOOD,C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Dismissed

823/2001
1858/2000
1147/2001
682/2001
1247/2001
22/2001
1155/2000

KENNER C
GREGOR C
KENNER C
BEECH C
SCOTT C.
GREGOR C
COLEMAN CC

Rammelt MP
Randall ML
Rickersey JG

1093/2000
1264/2001
1196/2001

SMITH, C
KENNER C
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Order
(Arbitration)
Discontinued
Discontinued
Order Issued

367/2001
825/2001

SMITH, C
KENNER C

Discontinued
Discontinued

223/2001
1837/2000
1121/2001
852/2001
122/2001
172/2001
585/2001
1084/2001
843/2001
476/2001
1233/2001
669/2001

BEECH C
SMITH, C
BEECH C
KENNER C
GREGOR C
SCOTT C.
KENNER C
SCOTT C.
GREGOR C
KENNER C
SCOTT C.
KENNER C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

713/2001
2031/2000
624/2001
879/2001
1889/2000
587/2001

SCOTT C.
SCOTT C.
KENNER C
KENNER C
SMITH, C
GREGOR C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

619/2000
1192/2001

SCOTT C.
GREGOR C

Discontinued
Discontinued

2025/2000
1306/2001
378/2001
829/2001
754/2001
1701/2000
219/2001

KENNER C
KENNER C
GREGOR C
KENNER C
GREGOR C
KENNER C
GREGOR C

Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued
Discontinued

Mischefski DE
Moelands F
Monteleone D

Ripamonti MP
Sadlier DJ
Sampson GR
Seager S
Seeley AJS
Shaw SH
Simpson SA
Sivyer HJ
Skelton LM
Smith DG
Smith KW
Smith YD
Stone H
Stradwick KL
Suckling NS
Telford A
Trenka SM
Tune J
Wallis K
Ward A
Waters CM
Weatherhead SL
Webster SC
Whiteside D
Williams B
Windle MJ
Wong L
Zhuang MB
Zikovic S

Beissbarth(Australia)Pty Ltd ACN 007 366 618
Mandurah Hardware
Meadowbrooke Industries t/a Meadowbrooke farm &
Pig and Plough Restaurant
Westaff
Bristile Ltd trading as Metro Brick, Bristile Clay Tiles
& Temple Freights
Albany Interiors Carpet Hotline
Falcon Protective Services Pty Ltd ACN 089 919 068
Academy W.A Pty Ltd (70 084 108 412)
Allison & Stephan Brown, Cornwell Hotel
Premium Security Services
Aussie School Photos Pty Ltd
Bed, Bath N. Table Pty Ltd
Gascoigne Furniture ACN 008 924 329
W.A. Truck & Machinery Repairs Pty Ltd
Silver Chain
Howard Porter Pty Ltd
Volona Nominees Pty Ltd
t/a Pricewave Family Hairdressing
Adam Hunter
Noskab Pty Ltd (CAN 087 281 169)
Barminco Pty Ltd
Springer Foods
Parkfeeds (WA) Pty Ltd
Anthony John Keenan
t/a Bodysculpt Personal Training Studio
Tang Holdings Pty Ltd ACN 009 017 789
McNeil’s Dental Care (Warkara Billa)
Dr Geoffrey S McNeil (Dental Surgeon)
Uquon Pty Ltd T/A Laurie Kelly Real Estate
Westaff (Australia) Pty Ltd
Vox Retail Group Limited
Galaday Pty Ltd trading as Beldon Tavern
Stamfords
Advantage Air Pty Ltd
Kelair Holdings Pty Ltd

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

CONFERENCES—
Matters arising out of—
2001 WAIRC 03713
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & THE
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC,
ENERGY,
INFORMATION,
POSTAL,
PLUMBING,
AND
ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION,
WA
BRANCH,
APPLICANTS
v.
ARGYLE DIAMOND MINES PTY
LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 6 SEPTEMBER 2001
FILE NO/S
C 196 OF 2001, C 197 OF 2001
CITATION NO. 2001 WAIRC 03713
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Order issued.
Mr D Hicks on behalf of the AFMEPKIU
Mr J Murie on behalf of the CEPU
Mr R Allen of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr D Hicks on behalf of the Automotive,
Food, Metals, Engineering, Printing and Kindred Industries
Union of Workers, Western Australian Branch and Mr J Murie
on behalf of the Communications, Electrical, Electronic, Energy, Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA Branch
and Mr R Allen of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—
THAT applications C 196 and C 197 of 2001 be and
are hereby joined and will be heard and determined together.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 03735
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD AND
ANOTHER, RESPONDENTS
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 11 SEPTEMBER 2001
FILE NO/S
C 217 OF 2001
CITATION NO. 2001 WAIRC 03735
_______________________________________________________________________________

Result
Representation
Applicants
Respondents

Recommendation issued.
Mr D Schapper of counsel
Mr R Lilburne of counsel

_______________________________________________________________________________

Recommendation.
WHEREAS the applicants made application on 5 September
2001 for an urgent compulsory conference pursuant to s 44 of
the Industrial Relations Act 1979 (“the Act”).
AND WHEREAS the Commission convened a compulsory
conference between the parties on 7 September 2001.
AND WHEREAS at the conference the Commission was
informed that the parties were in dispute in relation to appropriate persons to attend a MUA/Company meeting scheduled
for September 2001, pursuant to cl 6.0—Meetings of the Industrial Relations Agreement (1997-As Amended) (“the
Agreement”), which meetings are to be held no more than
quarterly for a maximum duration of four hours.
AND WHEREAS the applicants submitted that for many
years up to and including the most recent MUA/Company
meeting held in or about November 2000, the respective unions party to the Agreement have been represented at such
meetings by the on site President of the MUA and a representative of each of the four unions parties to the Agreement
from Finucane Island and Nelson Point, being a total of nine
union representatives.
AND WHEREAS BHPIO submitted that as a consequence
of the merger of industrial relations management between
Finucane Island and Nelson Point on the making of the Agreement and by notice at the last meeting in November 2000, the
company advised that for future meetings there should be a
total of four union representatives attending on behalf of both
sites on the basis that the company recognised both Finucane
Island and Nelson Point as one site; furthermore and in any
event, that as the MUA/Company meetings were for the purposes of broad communication on company wide issues, this
representation was appropriate and adequate.
AND WHEREAS following attempts by the Commission
to conciliate an agreement between the parties the Commission advised the parties that to facilitate the resolution of the
matter it would issue a recommendation, which recommendation would, by agreement of the parties, only apply to the
MUA/Company meeting scheduled to take place in September 2001.
NOW THEREFORE the Commission having regard for the
public interest and the interests of the parties directly concerned hereby recommends—
THAT for the purposes of the MUA/Company meeting
to be held pursuant to clause 6-Meetings of the Agreement in September 2001 there be in attendance at the
meeting four representatives of the unions to represent
both the Finucane Island and Nelson Point operations
and up to four representatives from BHPIO.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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2001 WAIRC 03567
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE
BREWERIES
AND
BOTTLEYARDS
EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF
WESTERN
AUSTRALIA,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD A.C.N.
009 079 645, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO
C 187 OF 2001
CITATION NO. 2001 WAIRC 03567
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Consent Order
Mr R Murphy
Mr S Heathcote

81 W.A.I.G.

WHEREAS having heard from the parties the Commission
decided to Order the Union serve a claim for redundancy on
the Respondent, that the parties negotiate on a program they
agree, report back within 14 days, during this period no employee bound by EBA AG161 of 1998 be made redundant,
there be liberty to apply.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The Western Australian Builders’ Labourers, Painters & Plasterers Union of Workers serve a claim on
Brady’s Building Products.
2. The parties are to negotiate on a program.
3. The parties report back within fourteen (14) days.
4. That there be no redundancy of employees under
the Enterprise Bargaining Agreement prior to the report back.
5. There be liberty to apply for the parties with 48 hours
notice.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

_______________________________________________________________________________

Order.
WHEREAS the parties entered into a consent agreement on
20 April 2001 in matter No C 64 of 2000 entitled the Kirin
Australia (Fitters’) Enterprise Agreement 2000; and
WHEREAS the agreement stipulated an expiry date of 11
August 2001; and
WHEREAS the parties in conciliation in matter no C 187
of 2001 sought a consent order to extend the period of operation of the Fitters agreement until such time as the application
is resolved or the matter is determined by the Commission;
NOW THEREFORE the Commission, pursuant to the powers conferred on it under section 44(8) of the Industrial
Relations Act, 1979, and by consent, hereby orders—
THAT the period of operation be extended, by consent, until such time as the matter is determined by the
Commission.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.
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1

Order

____________________________________________________________________________

Order.
WHEREAS on 3 September 2001 The Western Australian
Builders’ Labourers, Painters & Plasterers Union of Workers
applied to the Commission for a conference pursuant to Section 44 of the Industrial Relations Act, 1979; and
WHEREAS on 12 September 2001 the Commission conducted conciliation proceedings between the parties and was
advised there is a dispute about redundancies; and

Mr R. Andretich (of counsel)
Mr P. Momber (of counsel)

_______________________________________________________________________________

____________________________________________________________________________

Result

Application to vary Interim Order not
granted.

2

Reasons for Decision—Amendment of Interim Order.
The Interim Order which issued from the Commission
on 27 July 2001 provided that the Superintendent of
Hakea Prison fill up to 6 vacant positions on the daily
sheets over a 24-hour period and that the Honourable
Attorney General authorise that to occur. That Order
issued on the understanding that the arbitration of this
matter which commenced on 26 July would resume on
20 and 21 August 2001. For reasons which are covered
in the Commission’s Statement issued to the parties on
15 August 2001, the discussions between the parties on 7
and 14 August 2001 resulted in an understanding that it
would be premature for the hearing to resume on 20 and
21 August 2001. The hearing will now resume on 14
September 2001 with reports on how the prison has
operated under the Interim Order and to commence the
union’s case.
On 20 August 2001 the union applied to vary the Interim
Order to require the Department to replace up to 8
vacancies per day at Hakea Prison exclusive of the
additional 12-hour position in unit 6 and of the additional
8-hour escort position. The union also states that the
Department should authorise the Superintendent of Hakea
Prison to approve additional staff if there is an operational
necessity to do so. The Department has opposed the
union’s application to vary the Interim Order.
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The Commission has given the parties an opportunity to
be heard. The union submits that the position is
“intolerable”: roster positions are continually vacant as
at sign-on, the Interim Order has not changed anything
and there is no confidence in the management of the issue.
The union states that if 8 shifts remain vacant the prison
is effectively locked-up. The Department strongly rejects
the union’s position. It states that the movement of staff
to fill vacant positions as required results in positions
being covered and there is absolutely a safe environment.
There have been disruptions but the position is not
“intolerable”.
In the course of that hearing, the union tendered to the
Commission its analysis of the operation of the Interim
Order supported by a copy of the diary maintained by a
roster clerk for the period 20 July to 20 August 2001.
The Department was given an opportunity to consider
the differences between the union’s document and the
reports provided to the Commission by the Department.
The Department has provided a Reply together with a
bundle of documents containing minutes of debrief
meetings and the daily absent/coverage sheets for the
prison. On 27 August 2001, the union provided the
Commission with its Reply to the Department’s
documentation.
The Commission has considered the submissions and all
of the material. Some of the differences between the
union’s and the Department’s documentation has not been
able to be reconciled by the Commission. However, to
keep the issue in context the Commission makes the
following points—
(1) The issue is whether or not the Interim Order
should be amended. The Interim Order is only to
ensure a certain level of roster-filling established
by the Commission until the union’s claim is
heard and determined.
(2) The Interim Order is not for the purpose of granting the union’s claim prior to it being heard and
determined.
(3) The fact that the Interim Order does not grant the
union’s claim prior to it being heard and determined, and the fact that the Commission has been
requesting information for the purposes of the
decision to be made by it later, is not to the union’s disadvantage. The arbitration of the union’s
claim means that a process is well and truly in
train for the concerns raised by the union to be
properly heard and determined.
(4) The principal differences between the union and
the Department, and the differences in the documentation supplied by each to the Commission,
will be the subject of a full and open hearing.
With that in mind the Commission’s analysis of all of the
material indicates that the Interim Order requiring that
the Superintendent replace a minimum of 6 positions on
the roster has generally operated to ensure that the number
of shifts remaining vacant has been kept low. I
acknowledge that even then the prison operated on normal
routine on 12 days since 27 July 2001. Disruption is
significant when the number of shifts remaining vacant
after the 6 positions have been filled is 7 or more
vacancies.
The disruption does not appear to be dependent entirely
upon the figures of positions remaining vacant. For
example, on 3 August the filling of 6 positions on the
roster still left 7 vacant positions (I note the union’s figure
is 6) resulting in closure of the concrete products and
upholstery sections. Whereas on 12 August 2001, where
on the Department’s figures the number of vacancies
increased to 7 after 10:00am, the result was a need for
prison administration to meet with the senior officers for
the purpose of discussing the situation as a result of which
there was a late unlock. Although the disruption was
properly managed, it was at the cost of a routine being
established to see units 6 and 7 run normally. Unit 4 ran
on a restricted regime (the union states that it was closed
all day) with staff deployed to cover the shortfall.
Reception was closed and the medical centre ran on a
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restricted regime. The union states that crisis care also
was restricted due to the absence of an officer to supervise
the medical centre.
8 This level of disruption ought be avoided. In fact, the
Prison management has since addressed the issue by
filling more than 6 vacancies if it has been necessary to
do so. On 22 August 7 vacancies were filled leaving one
position vacant. On 23 August 11 vacancies were filled
leaving one position vacant. On 24 August 2001 the prison
experienced what was described as the highest number
of absences in the past 12 months. Prison management
decided to fill 10 positions, 4 more than the Interim Order
required. Staff were re-deployed so that eventually only
one position, the internal escort position, remained vacant.
Although unlock was delayed to deploy staff to other
areas, both education centres were closed and two
workshops operated on a reduced muster, this would have
occurred even if, as the union now requests, the Interim
Order required 8 positions to be filled.
9 For the purposes of the Interim Order therefore, I am not
persuaded that merely requiring 8 positions to be filled
in lieu of the current 6 is appropriate. Rather, the
Commission considers the action taken by the prison
management to ensure that when there are a large number
of vacant positions, more than 6 (and up to 10) vacancies
will be filled, to be quite appropriate. It evidently does
not require an amendment to the Interim Order to
authorise the Superintendent to approve additional staff
if there is an operational necessity to do so.
10 For the above reasons, the Commission at this stage will
not vary the Interim Order.
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Result
Representation
Applicant
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Declaration issued.
Mr M Llewellyn
Mr M Lundberg of counsel

______________________________________________________________________________

1.

Reasons for Decision.
The matter before the Commission is one referred
pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”) following conciliation proceedings before the
Commission. The question posed by the s 44(9) referral
is whether Mr William Warren Tracey, described as an
organiser employed by the applicant, is a full time official
of the applicant. This is denied by the respondent. The
significance of this matter relates to an ongoing dispute
between the applicant and the respondent as to Mr
Tracey’s right of entry pursuant to clause 28 of the Iron
Ore Production and Processing (Mt Newman Mining
Company Pty Ltd) Award A 29 of 1984 (“the Award”).

2634
2.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

It should be noted that it is this relatively narrow issue
that is before the Commission, and not any wider issues
arising pursuant to s 49 AB of the Act, going to the
purposes of any right of entry sought to be exercised by
the applicant: cf BHP Iron Ore Pty Ltd v William Warren
Tracey (unreported AIRC 7 June 2001 per Polities SDP).
Contentions of the Parties
3. Mr Llewellyn, on behalf of the applicant, submitted that
Mr Tracey is a full time official of the applicant because
he was validly appointed as an employee organiser by
the branch executive of the applicant’s counterpart federal
body, the Australian Workers Union (“the Federal Union”)
by decision of the branch executive on or about 17
November 2000.
4. Mr Llewellyn submitted that when read in accordance
with the relevant provisions of the Rules of the Australian
Workers Union (“the Federal Rules”) and the Rules of
the Australian Workers Union West Australian Branch
Industrial Union of Workers (“the State Rules”) this was
sufficient to properly appoint Mr Tracey as an employee
organiser of the State Union. It was also submitted that
the appointment of Mr Tracy was enabled by the powers
conferred on the secretary of the WA Branch and the State
Union, Mr Daly. On this basis, it was therefore submitted
that Mr Tracey, in conjunction with his full time status, is
a full time official of the State Union, for the purposes of
clause 28 of the Award.
5. Counsel for the respondent, Mr Lundberg, submitted that
neither the Federal Rules nor the State Rules supported
Mr Tracey’s employment as an organiser. Therefore, he
could not be an official of the State Union for the purposes
of the Award. Furthermore, it was submitted by the
respondent that even if Mr Tracey were such an official,
then he was not a full time official, for the same purposes.
Evidence
6. The applicant led evidence from Mr Timothy Daly, the
State secretary of the State Union and the branch secretary
of the Federal Union. Mr Daly testified that there are three
elected officials of the Federal Union, they being the
branch secretary, the branch assistant secretary and the
branch mining division secretary. In addition, there are a
number of employee organisers. In relation to the State
Union, there exists the State secretary, the mining division
secretary and a number of other employed persons. It
was Mr Daly’s evidence that the structure of the WA
branch of the Federal Union (“the WA Branch”) and the
State Union was determined in about 1996 by the branch
executive. He said that the employment of organisers, as
opposed to their election for a specified term, was to give
the union some flexibility in relation to responding to
membership demand. Mr Daly testified that the
responsibility for the employment of organisers was his,
in conjunction with the branch executive.
7. At a meeting of the WA Branch executive on 17 November
2000, Mr Daly referred to circumstances arising at the
respondent and as a result of discussions at that meeting,
the executive resolved to appoint Mr Tracey as “an officer
of this Union”. An extract of the minutes of the WA
Branch executive for this day, about which Mr Daly gave
evidence, was tendered as exhibit A8. By letter dated 5
February 2001, the appointment of Mr Tracey as an
organiser with both the WA Branch and the State Union
was confirmed. Formal parts omitted, this letter provided
as follows—
“This correspondence is to confirm an offer of employment as an organiser with the W.A. Branch of
the Australian Workers’ Union and the Australian
Workers’ Union West Australian Branch Industrial
Union of Workers.
The offer has a salary of $54 575.22 per annum.
You will also have a superannuation contribution
made on your behalf of 15% of your base salary
(8% award and 7% employer).
All conditions of employment inclusive of the above
mentioned are reviewed from time to time by the
National Executive of the Union and should you
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accept this offer of employment, you accept any future decisions of either the National or Branch
Executive as appropriate, regarding your conditions
of employment.”
Should you accept this offer, your commencement
date would be Monday February 12th 2001.”
8. Also tendered in this connection, was a copy of a
document described as “AWU Member Master File
Details”, referring to the engagement of Mr Tracey as an
organiser at Port Hedland. This document also refers to
Mr Tracey becoming a member of the WA Branch and
the State Union, effective 28 February 2001. (exhibit A3).
Exhibit A4 was a copy of an application for membership
of the WA Branch and the State Union, dated 12 February
2001. Additionally tendered through Mr Daly, was a tax
file number declaration, specifying on its face the
employment of Mr Tracey on a full time basis. The
signatory to this document being Mr Daly (exhibit A5).
9. Mr Daly testified that the terms of exhibit A2, that being
Mr Tracey’s letter of confirmation of appointment was
the usual format for appointing an organiser in order that
there could be a clear record between the union and the
employee, of the appointment.
10. As to the duties of an organiser, Mr Daly said that an
organiser is employed full time in recruitment, visiting
sites and generally promoting the union. A person in such
a position is not able to hold any other paid employment,
but may hold other voluntary positions, in connection
with peak councils etc. Also tendered through Mr Daly
as exhibit A9, was a copy of an extract of a meeting of
the WA Branch executive held on 12 April 2001, at which
Mr Daly advised the executive that Mr Tracey had
commenced employment with the union as an organiser
in the North West of the State.
11. Also tendered in evidence through Mr Daly, was a
document described as “Australian Workers Union
Payroll” (exhibit A6) which contained an entry for Mr
Tracey providing for normal hours of 35 per week and
the payment of salary and appropriate allowances. This
covers the period from 16 February up to and including
1 June 2001.
12. In cross-examination, Mr Daly said that the appointment
of Mr Tracey by the WA Branch was not the subject of,
to his knowledge, any separate resolution of the State
Union executive but he said that in effect they are one
and the same, in that Mr Tracey was to be considered an
official of both the WA Branch and the State Union. In
this connection he testified that the State Union
“piggybacked” the WA Branch in matters such as this. It
was also Mr Daly’s evidence that he had no knowledge
of Mr Tracey holding any other position and Mr Tracey
had no obligation to advise him unless any other position
impacted on his work as an organiser. A letter dated 23
April 2001 (exhibit R1) was put to Mr Daly, which letter
described Mr Tracey, on an AWU letterhead, as an “ACTU
Organiser”. Mr Daly said he had no knowledge of this.
13. The respondent called no evidence.
14. I find accordingly.
Consideration
15. The issue before the Commission is whether Mr Tracey
is a “full time official” of the State Union that being the
union party to the Award for the purposes of clause 28—
Union Officials. There is no definition of “official”
contained within the Award for the purposes of clause 28
however I am content to conclude that it should be
interpreted consistent with its ordinary and natural
meaning. The Concise Oxford Dictionary defines
“official” to include 1. “Performing some office for
service;… 2. Of or pertaining to an office, post or place
3. Of person: Holding office; employed in some public
capacity 4. Derived from, or having the sanction of,
persons in office; hence, authorised, authoritative 5.
Having the manner or air usual with persons in office;
formal, ceremonious.”
16. With this definition in mind, I turn to consider the position
of Mr Tracey, in the light of the evidence and the relevant
provisions of the Federal Rules and the State Rules.
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17. The Federal Union is, for the purposes of the Act, the
counterpart federal body of the State Union, by reason of
a certificate issued by the Industrial Registrar of this
Commission on 22 April 1981 pursuant to s 71(5) of the
Act. The s 71 certificate declares that for the purposes of
union elections, the relevant provisions of the Act do not,
from 1 June 1982 apply to the State Union and
furthermore, as from that date, persons holding office in
the WA Branch shall be, for all purposes, the officers of
the State Union. The effect of the s 71(5) certificate is
reflected in rule 24(3) of the State Union rules, where it
is provided that from such time as the Executive may
determine, each office in the State Union is to be held by
the person who holds the corresponding office in the
Federal Union. Furthermore, by rule 47, the State Union
was incorporated with and became a branch of the Federal
Union. Whilst it is not necessary to determine the question
for present purposes, it is not possible in my opinion for
the State Union, as a separate entity, to be “incorporated”
into the Federal Union in this manner.
18. Additionally, the Federal Rules were incorporated into
the State Rules and are applicable to the State Union and
its members, except in so far and to the extent that such
rules are inconsistent with the State Rules or the Act, in
which event the State Rules will prevail. This means that
from this time, the rules of the Federal Union also form
part of the rules of the State Union.
19. It thus can be seen that whilst the WA Branch of the
Federal Union and the State Union possess a separate
legal identity, for the purposes of the officials, registered
rules and membership, they are conducted effectively as
one and the same: Moore v Doyle (1969) 15 FLR 59; Re
McJannet; Ex parte Minister For Employment (Etc)
Queensland and Another (1995) 62 IR 1. Dual
membership is also reflected in rule 8 of the Federal Rules.
20. It would appear that the s 71(5) certificate, when read
with the relevant provisions of the Act, means and refers
to “office” and “officer” as those terms are defined in s 7
of the Act. It would also appear to be common ground
between the parties that Mr Tracey is not an “officer” as
defined for the purposes of s 7 of the Act and I conclude
accordingly. Therefore, the applicant is not able to rely
in my view, on the s 71(5) certificate, to support Mr Tracey
being an “officer” of the State Union, for these purposes.
However, it is the case that a person can be an officer for
the purposes of the rules of a union, without necessarily
meeting the statutory definition of an “officer” of an
organisation, under industrial legislation. Whether a
person is so described, is dependant on the duties and
responsibilities of the position held: Landeryou v Taylor
(1969) 15 FLR 147; Grove v Rigby (1971) 19 FLR 160;
Thompson v Ludwig 1992 AILR 344.
21. I turn now to examine the relevant provisions of the
Federal Rules. By rule 35 the branch executive has the
general control and conduct of the business of the branch,
and acts on its behalf in all matters. By rule 39, the branch
secretary has the powers, duties and functions to act
generally according to the instructions of the branch
executive and is responsible for the administration of the
branch. Furthermore, by rule 39(b), the branch secretary
is empowered to “appoint, control and dismiss the clerical,
research, accountancy and other staff of the Branch or
Sub-Branch.”
22. Rule 41 deals with branch organisers. It provides that all
organisers, “elected or employed”, must conform to the
direction of the branch secretary, district secretary or
divisional secretary by which they are employed. The
terms of rules 60-64 provide for the qualifications for
and the election of persons to hold office in the Federal
Union. Mr Tracey not being an elected organiser, none
of these rules have application. By rule 65, provision is
made for the filling of vacant elected offices within the
Federal Union, by which rule an appointment may be
made by the relevant branch executive in the case of a
branch office.
23. It would appear that by reason of rule 78, “office” means
any elected position in the Union and “elected office”
has a corresponding meaning. It would seem therefore

24.
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that the power residing in a branch executive to appoint,
in the case of a vacant office, only applies to an office in
respect of which an election has been held. It was
common cause that in the case of Mr Tracey, he was not
appointed by the WA Branch, to a position created
pursuant to rule 65, dealing with the filling of a vacant
office. It would appear to follow therefore, that at least
for the purposes of the Federal Rules, Mr Tracey is neither
an “organiser” nor an “Employed Organiser”, at least as
those positions are defined in rule 78.
The issue that then arises from this proposition, is whether
the terms of the Federal Rules dealing with the general
and very broad powers of the branch executive as
contained in rule 35, noted above, should to any extent,
be read down in light of the relevant definitions in rule
78. It is trite to observe that the rules of a union dealing
with the exercise of powers of the relevant organs of the
organisation, should be interpreted liberally: The
Amalgamated Society of Engineers v Smith (1913) 16
CLR 537 at 559; Stevens v Keogh (1946) 72 CLR 1 at
27; Williams v Hursey (1959) 103 CLR 30 at 56-57;
Ludwig v Harris (1989) 37 IR 189 at 193-194. In my
opinion, there is nothing within the Federal Rules to
suggest that the extensive powers of the branch executive
should in any way be read down.
By rule 34 dealing with branch authority, it is to be noted,
that the highest authority of any branch in the Federal
Union, is the branch executive. By rule 35, the powers of
the branch executive, as noted above, extend to the general
control and conduct of the business of the branch. As a
corollary of the powers of the branch executive, by rule
39, also noted above, the branch secretary is to act
generally according to the instructions of the branch
executive. This tends to confirm the ultimate decision
making authority of the branch, as residing within the
branch executive.
Given the clearly wide powers conferred on the branch
executive, I am of the view that it was open to the branch
executive to decide as it did according to the uncontested
evidence of Mr Daly, to not specify the election of
organisers in the branch, presumably consistent with rule
61(2) of the Federal Rules, but rather to employ such
organisers as employees of the union.
A not dissimilar issue arose in proceedings before the
Federal Court in Ecob v Ludwig (unreported Federal Court
of Australia, 22 March 1991, per Einfeld J). The issue
arising in that case being whether the appointment of a
national organiser to work in the WA Branch, was properly
authorised by a decision of the executive council of the
union. After considering the relevant provisions of the
then federal rules, including rule 36(a) as it then was,
providing for the executive council to have responsibility
for the general management of the union, a not dissimilar
provision to rule 35 of the present rules, Einfeld J
considered the issue of whether the executive council had
power under the federal rules to make such an
appointment and observed at 13 as follows—
“Thus in my opinion, an “appointed” organiser is
to be compared with and distinguished from an
“elected” person. The appointment of federal organisers being a matter to do with the “general
management” of the union’s affairs rule 36(a) vests
the appointment in the executive council. Looked at
from the opposite end, “general management” of
the affairs of any organisation would normally include appointment of staff, either directly or as
incidental to it. Unless the rules of this union prevented the executive council from appointing
organisers to its staff, rule 36(a) would authorise
the appointment. In my opinion, there is nothing in
the rules that would have this effect.”
Similarly in my opinion, the appointment of a branch
organiser, such as Mr Tracey, would normally be
subsumed within the “general control and conduct of the
business of the Branch” for the purposes of rule 35(1) of
the Federal Rules. Consistent with Einfeld J’s reasoning
in Ecob, there is nothing in the Federal Rules in my
opinion, which would preclude the WA Branch executive
from making such an appointment.
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29. On this basis, I am of the opinion that the WA Branch
executive acted within power and properly appointed Mr
Tracey to the position of an organiser employed by the
Federal Union. To the extent that those same persons
constitute the executive of the State Union, as they clearly
do, as prescribed by the s 71 certificate and the terms of
the State Rules referred to above, the decision-making
organs of both the WA Branch and the State Union in
terms of the administration and management of the Union
being one and the same, the decision of the executive
also had the effect of empowering the employment of Mr
Tracey as an organiser with the State Union.
30. Turning now to the State Rules, by rule 24(1) the
management of the State Union is prescribed. Specified
offices are there are set out. By rules 29, 30, 31, 31A and
32, provision is made in the State Rules for the election
of offices of the union and the filling of vacant offices.
Also, by rule 48, specific provision is made for the election
and control of organisers, in accordance with the election
process prescribed in the earlier rules. Of course, those
provisions no longer have any operation as a consequence
of the s 71 certificate, as the elected officers of the State
Union are those persons holding corresponding office in
the Federal Union and duly elected under the Federal
Rules.
31. By the terms of rule 49(5) “offices” shall include the
President, Secretary, Vice-President’s, the President and
Secretary of the Mining Division, West Australian Branch,
Organisers and Executive Committeemen. Rule 49(6)
defines “organiser” to mean “an officer elected or
appointed in the manner hereinbefore.” However, despite
this definition, there is no express provision in the State
Rules for the appointment of organisers.
32. By rule 35 the powers of the secretary of the State Union
are set out. There is no express power to appoint, control
and dismiss staff. The secretary is obliged to act generally
in accordance with the instructions of the executive of
the union. Importantly, by rule 27 the executive of the
State Union is the ultimate authority of the union. By
rule 27(1)(a) the executive has the power to decide any
question affecting the union that may arise under the rules.
Furthermore, by rule 27(1)(b) the executive has the power
to do certain things and generally to have the absolute
control of the affairs of the union. Additionally, similar
to the position in the Federal Rules, by rule 27(3) the
executive is the highest authority within the union.
33. If one were to take the State Rules in isolation from the
Federal Rules, which they are not for reasons referred to
above, there is no express power residing in the secretary
to employ any staff to assist in running the union. In this
case, reliance can be placed on the general powers of the
executive, in particular rule 27(1)(b), to have the absolute
control of the union, which must include the power to
engage, control and dismiss employees and to delegate
such of these powers as the executive may see fit, to the
secretary. If this were not the case, it is difficult to see
how the State Union could function as an organisation,
consistent with its objects as set out in rule 3. Applying
the liberal rule of construction in relation to the plenary
powers of the executive of the State Union, and as with
the similar relevant provisions of the Federal Rules, in
my opinion it was quite open for the executive when
reading the State Rules as a whole, to determine as it did
to employ rather than elect organisers.
34. But of course the State Rules incorporate the Federal
Rules, save for any inconsistency arising. Of those rules,
as noted above rule 39(b) empowers the secretary to
appoint, control and dismiss various staff. I am far from
persuaded that this would not confer sufficient power on
the secretary of the State Union, Mr Daly, to appoint an
employee in Mr Tracy’s position. There is nothing
otherwise in the State Rules to suggest that this broad
power should be read down to exclude Mr Tracy’s
employment by Mr Daly, as set out in exhibit A2. This
would also clearly include positions such as industrial
officers and research officers.
35. However, there is no necessity in this case to even seek to
rely on the apparent power in rule 39(b), because the
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uncontested evidence was that the executive took the
decision in about 1996 to employ rather than elect
organisers. Undoubtedly the executive of the State Union
had the power to so decide and direct. Having done so,
pursuant to rule 35(1)(a) of the State Rules, the secretary
of the State Union, Mr Daly for present purposes, was
and is required to act in accordance with the instructions
and directions of the executive. In acting in accordance
with this instruction, Mr Daly, in employing Mr Tracey,
did so consistent with the authority and power conferred
upon him to do so by the executive. It is axiomatic that
having so instructed the secretary to act, the authority to
act in accordance with that instruction must necessarily
also be conferred.
In my view, the executive of both the WA Branch and the
State Union had ample power to determine as they did
on Mr Daly’s evidence. The appointment of Mr Tracey
as an employee organiser of both the WA Branch and the
State Union was clearly and manifestly within power as
being made by the executive of the WA Branch and the
State Union, or further and alternatively, pursuant to the
general powers of appointment conferred on the secretary
of the WA Branch and the State Union.
As to the argument of counsel for the respondent that the
appointment of Mr Tracey under either the Federal Rules
or the State Rules required him to have been a member
of either union for a specified period of time, I am not
persuaded by these submissions. It is clear from both the
Federal Rules and the State Rules that the precondition
of membership for the specified one and three year periods
respectively, applies only to persons as candidates for
elected office within the union. Mr Tracy was not such a
candidate. There is no such limitation applying to
employed officers of the union.
Regarding the issue whether Mr Tracey should be
considered an “official” for the purposes of the Award,
given the ordinary and natural meaning of this word, and
the authorities dealing with “officer” to which I have
referred above, I am of the view that the duties and
responsibilities of an organiser, both on the evidence of
Mr Daly, and as generally understood in industrial
parlance, would qualify Mr Tracey as an official. In this
regard, it is not insignificant to note that for the purposes
of the Federal Rules at least, by rule 78(24), industrial
officers and research officers are defined as “officers” of
the Federal Union.
As to the issue of Mr Tracey’s full time status, given the
evidence before the Commission, which evidence was
uncontroverted, I am persuaded that prima facie the
applicant has established that Mr Tracey was employed
by the applicant in a full time capacity, as reflected in the
instruments of appointment and the applicant’s own
records. On the evidence before me, I am not able to
conclude to the contrary.
Accordingly a declaration will issue to the effect that Mr
William Warren Tracey is and has been a full-time official
of the applicant since 12 February 2001 in accordance
with his contract of employment with the applicant.

2001 WAIRC 03439
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 7 AUGUST 2001
FILE NO/S
CR 46 OF 2001
CITATION NO. 2001 WAIRC 03439

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Declaration issued.
Mr M Llewellyn
Mr M G Lundberg of counsel

_______________________________________________________________________________

Declaration.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr M G Lundberg of counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby declares—
THAT Mr William Warren Tracey, an organiser employed by the applicant, is and has been a full time official
of the applicant since 12 February 2001 in accordance
with his contract of employment with the applicant.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03574
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
HENRY
WALKER
ELTIN,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
MONDAY, 20 AUGUST 2001
FILE NO/S
CR 282 OF 2000
CITATION NO. 2001 WAIRC 03574
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld.
Mr Llewellyn
Mr Smetana of counsel

________________________________________________________________________

Reasons for Decision.
Mr Paul Curran had been employed by the respondent
for approximately ten and a half years, commencing on
or about 5 April 1990. On 18 October 2000, Mr Curran
was dismissed from his employment with the respondent,
apparently by the giving of five days payment in lieu of
notice. The reason given for Mr Curran’s dismissal was
disobedience of instructions in relation to an incident that
occurred on or about 17 October 2000, whilst Mr Curran
was undertaking loading out duties at the CV21 location
at the Boddington mine site. The applicant brought these
proceedings alleging that the respondent had unfairly
dismissed Mr Curran.
2 The respondent opposed the applicant’s claim on behalf
of Mr Curran and said that in all the circumstances, his
dismissal was not unfair.
3 At the conclusion of the proceedings, the Commission
determined that the dismissal of Mr Curran was indeed
harsh, oppressive and unfair with reasons to be published
in due course. These are my reasons for so concluding
which I can relatively shortly state.
Facts
4 Mr Curran, in the course of his employment with the
respondent, had, as it was common ground, an
unblemished record of performance until events occurred
in the period September to October 2000. Mr Curran
during his employment had worked in a variety of
capacities including store duties, servicemen’s duties and
as an operator on various production machines.
1

5
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On or about 4 September 2000, Mr Curran was engaged
in the task of building a drill pad for a drilling contractor
using a loader. Whilst doing so, Mr Curran backed the
loader into the drill rig causing, as it was common ground,
some minor damage to the rig. Apparently, the loader
also sustained a broken tail light. This incident was
recorded in an incident report tendered as exhibit R1 and
was the subject of a performance improvement notice
tendered as exhibit A2. On the evidence it appeared that
the incident occurred as a result of misjudgement.
6 However, the respondent’s concern was that Mr Curran
did not report the incident which led to the performance
improvement notice issuing. It was the failure to report,
which failure I might add was readily conceded by Mr
Curran, that was the issue. I should also add that Mr
Curran was adamant in his evidence that at the time that
his loader made contact with the rig, he spoke with the
employees of the drilling contractor concerned.
7 This aspect of this incident was disputed in the evidence
of the respondent, through Mr Fewings, albeit this
evidence was hearsay in nature. He testified that he spoke
with the drill rig contractor employees who advised him
that the reason for their concern at the time was that the
operator, Mr Curran, drove off without discussing the
matter with them. Mr Fewings conceded however, that
as soon as Mr Curran saw him he told him about the
damage resulting from the contact with the drill rig. It
was Mr Fewings’ evidence that the only real issue arising
from this incident was Mr Curran’s failure to report the
incident immediately.
8 On or about 18 September 2000, Mr Curran was operating
a truck BT 313 and failed to sound his horn when moving
off from the “go line” area. Apparently on the evidence,
it is a general requirement for truck operators to sound
their horn when leaving the “go line”. On this particular
occasion, Mr Curran was issued a performance
improvement notice. This notice, which was exhibit A1,
also referred to an earlier verbal warning for not sounding
a truck horn in similar circumstances, in June 2000.
9 Evidence given by both Mr Curran, and also Mr Fewings
on behalf of the respondent suggested however, that failure
to sound the truck horn when moving off the “go line”
was not an infrequent occurrence. This was also confirmed
to an extent by Mr Spibey, the project manager, in his
evidence. Apparently on the evidence, only Mr Curran
has received a written warning for this issue. Mr Curran
refused to sign this performance improvement notice.
10 The final matter was an incident which occurred on or
about 17 October 2000 whilst Mr Curran was engaged in
clean-up and load out works at location CV21. This job
apparently involved the movement of material by Mr
Curran using a 990 loader to load trucks. It was common
ground that the work area was somewhat confined and
that as a result of discussions between Mr Curran, Mr
Arundle, one of the respondent’s supervisors, and Mr
Never, a relief leading hand, Mr Curran had the job
generally explained to him.
11 Mr Curran testified that the first three or four loads
involved loading trucks on an adjacent road to the cleanup area, because of the confined nature of the work site.
He said that when attempting to clear some material, he
hit the conveyor belt with the loader. He testified that he
saw the conveyor in his mirror but misjudged the distance.
On this event occurring, Mr Curran testified that he called
Mr Arundle on the radio to advise of the incident. Mr
Arundle said he was too busy and could not come to the
location. I pause to note that Mr Arundle, in his evidence,
denied receiving such a radio call at this time.
12 Mr Curran continued working and prior to lunch saw Mr
Arundle at the “go line” and told him that he had backed
into the conveyor at CV21. He told Mr Arundle of the
incident and that the crossbar on the conveyor was bent.
Mr Curran then attended a seminar of some form and it
was whilst he was so engaged that Mr Arundle inspected
the site and later returned to speak with Mr Curran. He
retrieved Mr Curran from the seminar and informed him
that the damage was quite major and the matter was
serious.
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13 An incident report, tendered as exhibit A3, was prepared
in relation to the incident. This document appeared to
have been prepared by a Mr Baskovich, a site safety
adviser employed by the respondent. Surprisingly, the
supervisor involved, Mr Arundle, testified that he did not
carefully read the report nor apparently, did Mr Baskovich
discuss the incident with him. Despite this, Mr Arundle
signed the report. Notably, the incident report form
initially recorded the reporting of the incident at 8am on
17 October, but this time was changed to 12.45pm that
same day. Notably also, despite the evidence from the
respondent that Mr Curran failed to follow instructions
in relation to the CV21 job, the relevant part of the incident
report form indicated that he did not deviate from
instructions given. The incident report form contained
notes that the work area was confined; a smaller loader
should have been utilised; no JSA was prepared; and
contrary to the earlier entry, that Mr Curran attempted to
clean up with a large machine not in accordance with his
instructions.
14 It was after this incident that the project manager for
Boddington became involved. He was aware of the prior
incidents with Mr Curran and was briefed in relation to
the conveyor matter and the incident report form (exhibit
A3). Mr Spibey then met with Mr Curran the next day on
18 October to discuss the matter. There was some
divergence on the evidence as to what was said and done
in this meeting.
15 Mr Curran testified that he told Mr Spibey that he was
embarrassed as to what had occurred with the most recent
incident. Mr Curran agreed that Mr Spibey may have said
how these matters can be avoided in the future. Mr Curran
conceded that he may have said words to the effect that
“everything was getting hard because of safety
requirements” but strongly denied suggesting to Mr
Spibey that it would be better if the respondent dismissed
him, as this was put to him in cross-examination.
16 Mr Curran testified that Mr Spibey, on the completion of
the meeting, signed a form that he had in front of him
and handed it to him, which effected his dismissal by the
payment of five days pay in lieu of notice. Mr Curran
said that he did not recall Mr Spibey filling out this
document during their meeting and suggested that it was
already completed before the meeting took place.
17 Mr Spibey said that he asked Mr Curran how the conveyor
incident occurred and how these matters could be
prevented in the future. Mr Spibey testified that it was
not his intention to dismiss Mr Curran in this meeting
but rather to explore ways of preventing further
occurrences. However, he said that he decided to dismiss
Mr Curran towards the latter stages of the meeting because
Mr Curran did not respond or satisfy him appropriately,
that such incidents may not occur in the future.
18 In cross-examination, Mr Spibey conceded that Mr Curran
had a good record until the events commencing in or about
September 2000. He also said, as noted above, that it was
not unusual for employees to be told twice to sound their
horns when leaving the “go line”. Notably, Mr Spibey
said in his evidence that he was told by Mr Arundle that
he had a call from Mr Curran on the radio earlier in the
day of the conveyor incident, but was too busy to attend
the location at that time. This is entirely consistent with
the evidence given on this issue by Mr Curran.
19 Since his dismissal, Mr Curran has unsuccessfully sought
alternative employment as evidenced by exhibit A9.
Conclusions
20 It was clear on the evidence and I find, that the practice
of failing to sound horns on the “go line” was not
uncommon and employees were told more than once
about this matter. It appears however, that only Mr Curran
had received a formal warning in relation to this issue
which in all the circumstances is questionable.
21 In relation to the drill rig incident in September, there
was no suggestion that this was other than an error of
judgement by Mr Curran, who readily conceded he did
not report the matter, considering it to be somewhat minor.
I accept that the respondent’s concern was that the incident
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was not reported which concern was in my opinion, a
valid one.
As to the conveyor incident, I accept that Mr Curran did
have the job explained to him and particularly the
circumstances of the CV21 location. However, it was also
apparent on the evidence that the loader allocated by the
respondent for this job was not suitable, it being too large.
Clearly this was a contributing factor, as the incident report
itself revealed. At the end of the day however, on all of
the evidence, this incident amounted in my view, to an
error of judgement by Mr Curran. Certainly, there was
no suggestion on the evidence that he was in any way
deliberately negligent or grossly careless in his conduct.
Importantly, I except that Mr Curran did contact Mr
Arundle on the radio to request his attendance at the site
as soon as the incident occurred. I do not except Mr
Arundle’s denial of this. Mr Curran’s evidence in this
regard was supported by the evidence of Mr Spibey, as
noted above, that Mr Arundle told him that Mr Curran
had contacted him on the radio to attend the location but
he was too busy at that time.
I am also satisfied on the evidence and I find that Mr
Spibey had no intention to dismiss Mr Curran at the
commencement of the meeting on 18 October, but rather
to discuss ways to avoid future occurrences. Critically,
there was no evidence that Mr Curran had ever been
advised, either orally or in writing, that he was facing the
possibility of dismissal for such incidents. Whilst the
performance note in evidence as exhibit A2 in relation to
the drill rig referred to “further incidents will result in
the next step in the disciplinary process”, there was no
evidence as to what this next step would be and certainly,
no evidence that Mr Curran was ever told by anyone in
authority at the respondent that his employment was in
jeopardy.
It seems on the evidence and I find that Mr Spibey simply
changed his mind in the meeting with Mr Curran and
decided to dismiss him there and then. This was in my
opinion, prima facie unfair: Margio v Fremantle Arts
Centre Press (1990) 70 WAIG 2559; Bogunovich v
Bayside Western Australia Pty Ltd (1998) 78 WAIG 3635
at 3645. It was indisputably clear on the evidence, that
Mr Curran had no inkling that he was to be dismissed
there and then in the meeting with Mr Spibey, or indeed
at any time previously.
Additionally, a relevant consideration in my view was
Mr Curran’s unblemished record over about ten and a
half years of service, prior to the incidents that I have
dealt with above. In light of this employment record, and
the circumstances of the incidents that occurred, it would
have been in my view and in any event, harsh for the
respondent to have dismissed Mr Curran simply because
of these incidents and nothing more.
The dismissal of Mr Curran was harsh, oppressive and
unfair. I directed the parties to confer as to an appropriate
order for compensation for loss, noting that Mr Curran
should be compensated fully for his loss in the
circumstances. I was satisfied that Mr Curran had taken
all reasonable steps to mitigate his loss. I also indicated
that in the event that the parties were unable to agree on
compensation for loss, the matter would be re-listed by
the Commission in order that this matter be determined.
Subsequent to announcing my decision in this matter,
but prior to the publication of these reasons, my associate
has been advised by the parties that they have agreed on
an amount of compensation, to reflect my decision. The
sum agreed is $32,345.00.
A minute of proposed order now issues.
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2001 WAIRC 03610
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
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COMMISSIONER S J KENNER
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CITATION NO. 2001 WAIRC 03610
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application upheld.
Mr M Llewellyn
Mr A Smetana of counsel

_________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr A Smetana of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—
1. DECLARES that Mr Paul Curran was harshly, oppressively and unfairly dismissed from his
employment, as a plant operator, by the respondent
on or about 18 October 2000.
2. DECLARES that reinstatement of Mr Curran is impracticable;
3. ORDERS the respondent to pay to Mr Curran the
sum of $32,345.00 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03572
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
WORKERS—WESTERN
AUSTRALIAN
BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
FRIDAY, 17 AUGUST 2001
FILE NO/S
CR 108 OF 2001
CITATION NO. 2001 WAIRC 03572
_________________________________________________________________________

Result
Representation
Applicant
Respondent

Application granted in part. Order issued.
Mr J Ferguson
Mr T Lucev of counsel and with him Mr
B DiGirolami of counsel

_________________________________________________________________________

Order.
HAVING heard Mr J Ferguson on behalf of the applicant and
Mr T Lucev of counsel and with him Mr B DiGirolami of
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counsel on behalf of the respondent, the Commission, pursuant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—
1. THAT the three-day suspension penalty issued to
Mr George Daccache by the respondent on 11 May
2001 for his refusal to attend a preliminary safety
inquiry be quashed and in lieu thereof a written reprimand be placed on Mr Daccache’s personal file in
the terms as set out in annexure A to this order.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

ANNEXURE A
Dear George
Written Reprimand
I refer to the disciplinary investigation conducted on 10 April
2001, 1, 2 and 11 May 2001 into your refusal to attend a
safety inquiry on 6 April 2001, in relation to a tagging incident in which you were involved.
It has been found that you refused to attend the safety inquiry.
In the circumstances, you are now issued with a written reprimand. Any further refusal of a lawful instruction by you
may result in the termination of your employment.
In addition, I wish to reiterate the Company’s position that
verbal abuse in the workplace is not acceptable.
Yours sincerely

2001 WAIRC 03674
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
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LIMITED,
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Result
Representation
Applicant
Respondent

Applicant’s member dismissed harshly;
reinstatement ordered.
Mr J Rosales-Castaneda, of Counsel
Mr R LeMiere, of Queens Counsel and
with him Mr H Downes, of Counsel

_______________________________________________________________________________

1

Reasons for Decision.
This application comes to the Commission pursuant to
section 44 of the Industrial Relations Act, 1979 (the Act).
The Australian Liquor, Hospitality and Miscellaneous
Workers’ Union, Western Australian Branch, “the
applicant”, alleged that their member, Ms Leanne Clayton
was unfairly dismissed on 19 June 2001. The applicant’s
member was a croupier at the Casino for the last 14 years.
She had previously been the President of the Burswood
Resort Union of Employees and a member of the Health
and Safety Committee and at the time of dismissal was a
union delegate. The matter came on for conference on 29
June 2001, could not be settled and was referred to
hearing.
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The terms of the memorandum for hearing and
determination are as follows—
“THE APPLICANT
The applicant union contends that their member,
Leanne Clayton, was dismissed on 19 June 2001 in
a manner that was harsh, unfair and unlawful.
The union seeks reinstatement as an appropriate remedy
THE RESPONDENT
The respondent opposes this claim.”
3 The union sought an interim order reinstating Ms Clayton
to her position as a croupier prior to the hearing and
determination of the matter. The Commission dealt with
the matter on 29 June 2001. Parties were provided with
reasons for the Commission’s decision and these are
published herein.
INTERIM ORDER
“Reasons for Decision
1 This is a matter that comes to the Commission pursuant to section 44 of the Industrial Relations Act,
1979 (the Act). The applicant union sought the assistance of the Commission in a dispute between the
parties concerning the applicant’s member Ms L
Clayton who was terminated by the respondent on
19 June 2001. The application was filed in the Commission on 20 June 2001 and the matter dealt with
in conference pursuant to s.44 of the Act on 29 June
2001. The applicant contends that Ms Clayton was
harshly, oppressively and unlawfully dismissed in
that she spoke to the media (Channel 7) regarding
the alleged sexual assault of a patron of the Burswood
Casino. Ms Clayton who was previously the president of BRUE was approached by Channel 7 and
gave an interview regarding the security concerns of
members. The respondent alleged that Ms Clayton
breached her contract and company policy in speaking to the media, in a manner which and disclosing
material that, was detrimental to the company.
2 The facts at conference were not greatly in dispute.
What was largely at issue at conference was firstly
whether the employer had complied with clause 39
of the enterprise bargaining agreement (EBA), ie the
dispute settlement procedure; and whether the Commission had power, and if so whether it was
appropriate, for the Commission to issue an interim
order reinstating Ms Clayton until such time as the
matter was heard and determined.
3 The applicant union sought reinstatement of Ms
Clayton per se. This was rejected by the respondent.
The matter was referred for hearing and will be listed
in the near future. The dispute not having resolved,
the Commission heard the parties in conference regarding whether an interim order should issue
reinstating Ms Clayton.
4 Clause 39 of the EBA states—
“39.—RESOLUTION OF DISPUTES
Any problem or dispute arising under the agreement
during the currency of the agreement shall be dealt
with as follows—
(a) The matter should first be discussed between the employee concerned and their
immediate Supervisor with the view to
resolution of the matter in question.
(b) If at this point the matter is not resolved to
the satisfaction of the employee concerned,
the matter shall be referred to a Human
Resources Officer or other appropriate officer of the Company for further
investigation and discussion.
(c) If the matter should still not be settled, the
employee concerned shall be referred to the
Human Resources Manager for further discussion.
(d) Should the employee concerned so desire,
the appropriate Union delegate may accompany such employee and participate in any
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discussions or investigations prescribed in
sub-clauses (b) and (c) of this sub-clause.
If for any reason it is the intention of the
Company to give an employee a written
warning, such employee shall have the
right to have a Union delegate present at
such time as the written warning is issued.
(e) If the matter is still not satisfactorily resolved, it shall be formally submitted by
the Secretary or other official of the Union
to the Company for consideration and resolution. Provided that persons involved in
the problem or dispute will confer among
themselves and make reasonable attempts
to resolve problems or disputes before taking those matters to the Western Australian
Industrial Relations Commission. Should
the matter, after this, still not be satisfactorily resolved, it may be referred to the
Western Australian Industrial Relations
Commission.
(f) Until the matter is determined in accordance with the above procedures, work shall
continue normally. All parties to the agreement, the Company, its officials, the Union
and its members will take all possible action to settle any dispute within 7 days of
notification of the dispute to the Human
Resources Manager.
(g) No party shall be prejudiced as to the final
settlement by continuance of work in accordance with this clause.”
5 Further clause 34 of the EBA is also relevant and
states—
“34.—UNION DELEGATES AND MEETINGS
(1) The employees shall have the right to elect
Union delegates, in agreed work areas, and
upon notification by the Union to the Company, such delegates shall be recognised by
the Company.
(2) Delegates accredited in accordance with subclause (1) shall be allowed the necessary time
during working hours to interview the appropriate Company representative on matters
affecting the employees so represented within
their designated work area.
(3) Prior to the intended dismissal of a Union delegate, the Company shall notify the Union
accordingly of the reasons for such dismissal.
(4) The Union shall be allowed to convene one
“Union Meeting” each year, during ordinary
working hours, in accordance with the following conditions—
(a) At least fourteen days’ written notice
of such meeting is given to the Company by the Secretary of the Union.
(b) The duration of the meeting shall be 3
hours as a maximum, the employees
returning to duty by noon.
(c) Payment at ordinary time rate of pay
to be made for the period that employees were rostered for duty.
(d) Such Union meetings shall be held on
weekdays, on other than a Thursday
or Friday.
(e) Payment of wages shall be made only
upon the Company being in receipt of
satisfactory evidence of the employee’s
attendance at the meeting.”
6 The employer says there were meetings with Ms
Clayton on 12 June 2001 and then with Ms Clayton
and a union delegate and management on 15, 18 and
19 June 2001.
7 It is common ground that the union wrote to the respondent at about 12:03 pm on 19/06/01 indicating
that the dispute had not been resolved and making
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reference to clause 39(e). A meeting between Ms
Clayton, the respondent and a union delegate was
held at 12:30pm. The respondent contends that Ms
Clayton provided no or insufficient reason as to why
she should not be terminated. A decision to terminate Ms Clayton was made following that meeting.
The respondent advised the union by letter pursuant
to clause 34(3) that a union delegate was to be dismissed at 5pm that day. The company contends that
as no letter from the union was received calling in to
question clause 39(e) prior to 5pm then that clause
of the dispute settlement procedure was not activated.
The employer contends that the dismissal having
been effected the EBA is not relevant to Ms Clayton.
In relation to power, the Commission must read the
provisions of the Act on their face. If it is unclear on
its face then ancillary material may be used for interpretation purposes. (BHP Iron Ore Pty Ltd—vAFMEPKIU unreported, delivered 21 May 2001).
Section 44(6)(ba) of the Act is clear. It states—
“44(6)(ba) with respect to industrial matters, give
such directions and make such orders
as will in the opinion of the Commission—
(i) prevent the deterioration of industrial relations in respect of
the matter in question until conciliation or arbitration has
resolved that matter;
(ii) enable conciliation or arbitration to resolve the matter in
question; or
(iii) encourage the parties to exchange or divulge attitudes or
information which in the opinion of the Commission would
assist in the resolution of the
matter in question;”
It is clear on its face this provision allows for the
Commission to issue interim orders so as to prevent
the deterioration of industrial relations between the
parties. In deciding whether the Commission has
power there is no need to go further than this provision of the Act. This is a broad provision and a central
provision in the Commission’s powers to resolve
industrial disputes. It is not in my view to be fettered
or read down in any way as the respondent would
have it by section 23(3)(h) of the Act. Section
23(3)(h) states—
“on a claim of harsh, oppressive or unfair dismissal make any order except an order that is
authorized by section 23A.”
Section 23A is an extensive provision dealing
with the powers of the Commission on claims
of unfair dismissal and without going to the
entire provision allows the Commission in
claims for unfair dismissal to either reinstate
the employee or order compensation (City of
Geraldton v Cooling 80 WAIG 5341). Section 44 is a separate provision and this matter
having come to the Commission pursuant to
that section must be treated in its context.
Beech C in his decision of 30 April 2001 regarding
an application for an interim order between the same
parties (ALHMWU v Burswood Resort (Management) Ltd 81 WAIG 1248) said at paragraph 13 that
in his view section 23(3)(h) does not prevent the
Commission exercising the powers that are contained
within s.44 of the Act. I would agree with that although in saying so I do not necessarily adopt, nor
is it necessary to do so for the purposes of this matter, all of his reasons for decision.
I should say also, as it has been argued, that s.27 in
my view is an important section in the Act, being
procedural in nature. It provides for the general efficient conduct of the Commission in all matters before
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it. Refer Food Preservers Union—v- AFMEPKIU
81 WAIG 1141. In short form I find the Commission has power to issue the interim order sought by
the applicant union to reinstate Ms Clayton until such
time as the matter in dispute has been heard and determined. It is clear through s.44(6)(c) that the
Commission has full access to all powers referred to
in s.27(1) in matters referred to it pursuant to s.44.
The issue then is whether the Commission having
power to issue such an interim order should in all
the circumstances issue the order.
12 The first issue to consider is whether there is in the
mind of the Commission likely to be a deterioration
of industrial relations between the parties. In this
instance, a deterioration until such time as the matter has been resolved by arbitration. I should say
that the Commission having dealt with the parties
on a regular basis is reasonably able to form a view
as to the state of industrial relations between the
parties. The parties’ relations are strained at best.
Specifically in relation to this matter, Mr RosalesCastaneda on behalf of the union has referred to
certain circulars on behalf of both parties which have
been circulated regarding Ms Clayton’s dismissal.
Beech C in reaching his decision of 30 April 2001
reached the conclusion that industrial relations between the parties were “indeed at a very low ebb”.
He stated “That is not to say that their industrial relations are not able to further deteriorate.
Deterioration is a relative concept”. Albeit the matter in dispute concerning Mr Mitchell was strongly
contested by both parties, I do not consider the same
level of agitation has maintained itself between that
time and now. Similarly I have not evidenced anything by way of substantive improvement in that
relationship. Beech C went on to say “in my view,
industrial relations may deteriorate notwithstanding
that there may not be industrial action apparent.” I
would agree wholeheartedly with that comment.
Nevertheless although I am sure this is a matter that
will be hotly contested between the parties at hearing, the potential for further deterioration of
industrial relations between the parties was not evidenced in submissions by both parties at conference.
In that sense the onus is on the applicant seeking the
order to sustain the argument for the order. This has
not been made out in this instance.
13 The other point of reference for the Commission is
whether the applicant has an arguable case. I should
say that the matter comes to the Commission at a
time when the dismissal has occurred. This is as per
the matter with Mr Mitchell before Beech C, but the
circumstances of course present a different background. In the earlier matter there was an existing
order placing Mr Mitchell back in employment by
the Commission as presently constituted. Nevertheless, it is clear that there is an arguable case to be
made in this particular matter. The merits of the case
of course will be dealt with at hearing.
14 The next issue to be treated is the balance of convenience of the parties in issuing the order. Given
the decision in Cooling v City of Geraldton on the
face of it, Ms Clayton stands to lose income, should
she be successful in the union’s application, so the
union would argue until such time as the matter is
determined. The employer likewise suggests that to
have Ms Clayton reinstated would be a disservice to
them should they be successful in the arbitration.
The essential point of the applicant union is that due
to the Cooling decision the applicant will be disadvantaged. I do not consider the s.44 should be used
by the Commission as a devise to overcome any dilemma the applicant may consider they face due to
the Cooling decision. This is not available to an applicant via s.29 in unfair dismissal cases and I do
not believe that s.44 should be taken out of context
and used simply to overcome a perceived disadvantage by the applicant due to the Cooling decision. I
emphasise this is in the context of this matter, it
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being a claim for unfair dismissal that has come to
the Commission via s.44 at a time of the dismissal
having taken place.
15 The more difficult part of the argument between the
parties is in relation to clause 39 of the EBA. I do
not accept the respondent’s position that somehow
this union should have activated their request between about 1:30 and 5:00pm on 19 June 2001
referencing clause 39(e). If this were the case it would
lead to a result where dispute settlement clauses are
drafted in immense detail to overcome such obstacles. As a matter of equity and good conscience I
would find that a difficult position to construct and
support. However, equally and arguably it is not clear
for me that clause 39 would act so as to prevent the
termination of Ms Clayton. I make no finding on
this issue and am not required to do so at this stage.
This is a matter that will come on for hearing and be
dealt with at that time. Suffice to say that in all the
circumstances the balance of convenience does not
lie with the applicant and the interim order for reinstatement of Ms Clayton will not be issued.
16 I should add that I consider orders of this kind should
not be issued lightly. Both in the sense of there being a need to assess whether the order is necessary
to prevent deterioration of industrial relations between the parties, but more particularly in
circumstances such as this where a matter comes on
for conciliation and determination by the Commission pursuant to s.44 of the Act seeking reinstatement
of an employee who has already been dismissed. It
would be easy to portray such an interim order as an
instance where the Commission has predetermined
the outcome of the arbitration. This is again especially so in the matter before the Commission where
the prime issue in question is a limited one of the
applicant’s member having been dismissed for allegedly having breached the terms of her employment
by talking to the media.”
BACKGROUND
4 Ms Clayton worked night shift from 4am until noon. On
9 June, 2001 she arrived at work and heard from fellow
employees a rumour of an alleged sexual assault on the
grounds of Burswood Resort. At 8:30am she telephoned
her husband to awaken him as she had meant to set the
alarm for him. During that conversation she advised him
of the alleged sexual assault. Later that morning she
received a message to call him and did so on break at
about 10:30am. He advised her that he had approached
Channel 7 and Channel 7 wanted to interview her about
the alleged sexual assault. He gave her a contact number
for a Ms Heather McDonald, a Channel 7 reporter, and
Ms Clayton contacted and arranged to meet her at
Hamburger Hill (a location behind the Dome) at the end
of her shift. Ms Clayton was interviewed on camera after
her shift and the story containing her interview went to
air as the lead story on Channel 7 that night. The story of
the alleged sexual assault was also aired without any
comment by the employee on Channel 9 and ABC.
5 The comments by Ms Clayton that were aired on Channel
7 [Exhibit HM1 & HMR1] were as follows—
“It raises an alarm in us, that says, Oh my goodness
if it can happen to someone out there it can happen
to us, any time” and again “Security is one department that has had staff cutbacks in, and there just
aren’t enough security officers to go around such a
large resort”.
6 The program aired on a Saturday evening. Ms Clayton
continued to work her shifts and did not hear anything
from management until approximately half an hour prior
to the finish of her shift on the following Tuesday, 12
June 2001. She was approached on the floor of the casino
to attend an interview in Mr Simmons’ office. Mr
Simmons and his assistant Ms Cheryl Sproul intended to
ask Ms Clayton various questions about her Channel 7
interview. Ms Clayton refused to answer questions and
left the office. She later returned to the office and an
interview of sorts was conducted.
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Ms Clayton was not on shift the following Wednesday
and Thursday. She was contacted on the Thursday to
attend a formal interview with Mr Simmons on Friday,
15 June 2001. Present at that interview were Mr Simmons,
Ms Sproul, Mr Shanti DeSilva, a union delegate and Ms
Clayton. Ms Clayton was also interviewed on 18 and 19
June 2001. Present at both the subsequent interviews were
Mr Simmons, Ms Drimatis, Senior Workplace Relations
Officer, Mr DeSilva and Ms Clayton. The interviews on
15, 18 and 19 June 2001 were all taped by Ms Clayton
and transcribed. The transcripts of these interviews are at
[Exhibits LMC11, LMC12 and LMC13]. It should be
said that Ms Clayton was on suspension with pay at the
time. She was suspended by Mr Simmons on 12 June
2001 for insubordination, having failed to answer
questions regarding the Channel 7 interview. On 18 June
2001, Ms Clayton was asked to show cause why she
should not be dismissed. On 19 June 2001, following her
interview she was asked to wait while her answers were
considered. She was then advised by Mr Simmons that
she would be dismissed on notice with effect from 5pm
that day.
8 In parallel with this process there was an exchange of
correspondence between the applicant union and the
respondent and various telephone calls between Mr Welch
for the union and Mr Kennedy, the Human Resources
Manager, for the respondent. The union sought pursuant
to clause 39 of the Burswood International Resort Casino
Employees’ Industrial Agreement 2000 to prevent any
termination while the dispute was being negotiated. This
matter was argued before the Commission in conference
and my reasons appear above.
CREDIBILITY
9 The witnesses called by the applicant were Ms Clayton;
Ms Heather McDonald, Channel 7 reporter; Ms Leah
Ramos-Tolang, a croupier with Burswood for about 7
years; Ms Linda Waterhouse, a croupier with Burswood
for about 5 years; Mr John Welch, a union official with
the applicant; Mr Shanti DeSilva, an inspector with
Burswood who has worked there for more than 15 years,
and a union delegate; and Mr Robert Clayton, the
member’s husband.
10 The witnesses for the respondent were Mr Paul Simmons,
General Manager, Games; Ms Cheryl Sproul, Casino
Training and Development Manager; Mr Barry
Hildebrand, Head of Security, Burswood; and Ms JulieAnne Cameron, Public Relations Manager, Burswood.
11 I consider that each of these witnesses have come forward
to the Commission and given an honest and
straightforward account of events as they remember them.
I do not have a difficulty with the credibility of any of the
witnesses except to say that the evidence of Ms Clayton
under cross-examination must be treated with some
caution. Clearly many questions which would have been
straightforward to answer were treated with some
hesitancy and reluctance. This is particularly so in relation
to questions concerning the company’s policies and
procedures and her knowledge of some events which were
publicised around Burswood and by the union.
THE ISSUES
12 There were a range of issues canvassed in submissions
by the parties and covered in evidence. The central issue,
however, is that Ms Clayton was dismissed for breach of
her contract of employment. Her contract of employment
required her to comply with the policies and practices of
the respondent. The policy in question [LMC 10] is at
Section 8 of the Employee manual and states in part—
“DISCIPLINARY PROCEDURES
These disciplinary procedures form an integral part
of your employment conditions. They are designed
for the mutual benefit and best interests of both the
employer and employee. Clarification of any point
can be provided by your Department Head or the
Human Resources Department.
Staff who do not comply with Company rules, policies and procedures or acceptable standards of
performance, as outlined below, will be subject to
the Company disciplinary policy.

81 W.A.I.G.

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE

Contravention of one or more of the following rules
and regulations will give rise to disciplinary action.
(This list is not to be regarded as exhaustive)…….
3. Disclosure of information against the Company’s interest to unauthorised persons.”
………….
DISCIPLINARY PROCEDURE FOR SERIOUS
OFFENCES
1. You may be immediately suspended from duty
with pay. An investigation of the facts will be
conducted by your Department Head. During
this time you will be asked to state your case
and advance any extenuating circumstances.
2. On completion of the investigation and dependent on the results, the following action
may be taken—
(a) Exoneration of the person concerned
(b) A written warning
(c) Demotion
(d) Dismissal
3. In the case of a written warning being issued
an investigation will be carried out and you
will be advised of the result of that investigation. An employee has the right to have another
employee present when the results of the investigation and written warning are issued.
The nature of the offence and the possible
consequence of any further offences will be
notified to the employee. Written confirmation of the warning will be sent to the
employee and a copy placed on their personal
file.”
13 Although there was some evidence given which went to
considerations of Ms Clayton’s performance the parties
agree that performance was not in issue in this matter.
Transcript at Page 122 clarifies this ground—
“MR LE MIERE: Well, if I can put it this way: we
would be happy for all this matter to be excised on
the basis that the applicant is not—does not seek to
put anything in the nature of her performance, record,
and so on. If it’s put up in any way that the dismissal
was in part unfair, because of her past record, or her
14 years service, then we feel obliged to answer that
matter. However, if the applicant does not put forward such a contention then we are content to leave
the matter.
MR ROSALES-CASTANEDA: I must just
clarify for the sake of the proceedings, that if there
isn’t a contention to be made about her records and
any warnings, the only thing we’re saying is that
she hasn’t received any warnings in respect of contacts with the media or comments that she had made
in the media prior to the 9 June, that’s the only thing
that may be relevant. But the rest of the documents—
- I scanned them quickly this morning and not read
them in detail, but I don’t think they have any allegation of a warning in respect of contact with the
media.
WOOD C: All right. Well, can I put it in these
terms, and see whether I can get agreement for the
sake of expediting the matter, and that’s all I’m doing it for: is it agreed between the parties that a
previous performance is not in question, for the sake
of the matter I need to decide? And then secondly,
that there has been no warning or reprimand in respect of earlier contact by Ms Clayton with media?
MR ROSALES-CASTANEDA: I’m quite
happy with the two parts, yes.
MR LE MIERE: Yes, all right. Commissioner,
I have already put to Ms Clayton that Mr Simmons
spoke to her about not contacting the Gaming Office, and I will lead evidence from Mr Simmons about
that, that is the extent of any evidence of what might
broadly be called the “prior warnings”. That’s as far
as we go.”
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14 Evidence that went to the safety and security of patrons
and staff was led. Leaving to one side the evidence
regarding whether this issue was raised and resolved in
the Health and Safety Committee, the direct evidence goes
to an assault and theft on Ms Ramos-Tolang in November
2000, the absence of a security escort for Ms Waterhouse
when requested in December 2000, Ms Clayton’s views
on security and the extent of security arrangements and
staffing as evidenced by Mr Hildebrand. The incident
involving Ms Ramos-Tolang occurred in the patron’s
carpark near the Dome. It was very unsettling for her and
she has since parked in the staff carpark. She did not park
in the staff carpark that day due to her own convenience
and did not ask for a security escort as she did not think
about it. The incident involving Ms Waterhouse was a
breach of procedure by the security staff involved and
Ms Waterhouse was concerned about the incident. The
matter was investigated and Ms Waterhouse received an
apology. She has asked for a security escort on other
occasions and received one. The evidence of Mr
Hildebrand goes to the security arrangements at
Burswood, the improvements that have been made to
security, and the level of staffing for security which he
says has only been reduced by the redundancy of one
management rank. Based on this evidence it is clear that
whilst there are understandable concerns about personal
security by staff at times at the Burswood complex, there
are also extensive arrangements in place to address the
security risks to staff and patrons. There is no adverse
finding that can be made about the level of security at
Burswood based on this evidence.
15 Of greater relevance is the clear evidence that there has
not been a reduction in the operational component of
security at Burswood as indicated in Ms Clayton’s
comments during the television interview. It should be
noted that it is common ground that the alleged sexual
assault of a patron on 9 June 2001 was, following
investigation by the Police, found not to be accurate.
16 I do not need to deal in detail with the evidence of Ms
McDonald or Mr Clayton. It is clear from their evidence,
and that of Ms Clayton, that the initial approach was made
by Mr Clayton to Channel 7 out of his concern from the
conversation he had that morning with his wife about the
alleged sexual assault. This was followed up by Ms
McDonald and responded to by Ms Clayton. The
respondent does not say that Ms Clayton was wilfully
acting so as to damage her employer in her actions in
giving the interview. They say her actions were considered
and deliberate. The evidence of Ms McDonald and Mr
Clayton goes to the fact that Ms Clayton herself did not
instigate the train of events which led to the airing of the
story on television. There is one further aspect of Ms
McDonald’s evidence which I will later deal with.
17 The intention of Ms Clayton in giving the interview was on
her own evidence to publicise the issues of safety at the
Burswood complex. She says this is against a backdrop of
concerns she had raised with the employer in the Health and
Safety Committee as an employee representative. She does
not believe that the interview was damaging to her employer’s
interests. Let me first deal with the words of the interview.
They stand for themselves and convey to me at least an
impression that the safety of staff at Burswood is in jeopardy
and that the employer has reduced security personnel. Put
differently the employer has failed to address an alarming
situation for staff. The respondent argues rightly that a similar
impression of lack of safety could be gained by patrons and
potential patrons of Burswood and hence be detrimental to
Burswood’s interests.
18 Ms Clayton is of course in no way responsible for the
content or context (it being a lead story which also
received promotion on radio) of the complete Channel 7
story. Her interview was a small part of that story, albeit
the evidence suggests an important part of the story in
terms of lending credibility to the story. The news item
also contained information provided by Burswood about
their security efforts. The simple point and the finding I
make is that Ms Clayton acted purposefully to publicise
her views I find also that the nature of her comments
were detrimental to her employer. There is no evidence
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of loss of patronage or public concern arising from the
news item. However, I do not consider this necessary as
the words of the interview speak for themselves.
Given my finding concerning security at Burswood and
the agreed fact that the alleged sexual assault proved
illfounded, Ms Clayton’s comments proved incorrect and
premature. I say this advisedly in the context of the
evidence before me. It is not intended to downplay in
anyway concerns that staff have or have had for their
personal security. It is simply that, on the evidence before
me, the measures taken by management to address
security issues are extensive.
Ms Clayton expressed the view that as a delegate she was
entitled to publicise the security concerns of staff. Indeed
this is part of her role as a delegate and was part of her
role as a representative on the Health and Safety
Committee. The challenge to her actions is the manner in
which she acted and whether it breached her contract of
employment. Ms Clayton did not contact the union office
or a union official before agreeing to the interview. She
says that she could not do so as the day in question was a
Saturday and the office was closed. Whilst it clearly would
have been more prudent for her to contact a union official
and have the matter raised with management, given the
train of events which followed, this is not central to my
reasoning and it is not necessary to go past a comment
that Ms Clayton believed that she was acting as a union
delegate, and I accept this evidence. She consistently put
this view to Mr Simmons after the event.
The evidence of Ms Clayton at hearing was that she knew
that company policy was that she should not make
detrimental comments about the company. At the first
taped interview of 15 June 2001 with Mr Simmons, Ms
Clayton in answer to one of his questions stated—
“As an employee basically that you cannot make any
detrimental reference to the company.”
She made a distinction between being an employee and a
union delegate. When asked previously whether she was
aware of company policy she stated—
“I am aware as an employee but as you are aware I
am an active member of BRUE and a Union delegate, and given the circumstances that quite often I
speak my piece representing the Union, that is exactly what I believed my position was making my
comment and I did make it clear to the interviewer, I
had quite a lengthy conversation with her that I was
actually a Union delegate.”
Mr Le Miere for the respondent took the Commission to
a range of authorities dealing with the rights and duties
of shop stewards. I do not go to all the authorities
canvassed except to say that I concur with the reasoning
expressed by Senior Commissioner Fielding in
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia—Western Australian
Branch v BHP Iron Ore Pty Ltd and Matt Willie v BHP
Iron Ore Ltd 80 WAIG 4515 as follows—
“12. I am prepared to accept that Mr Willie’s conduct
was, in part at least, driven by a desire to advance
the interests of the members of the Applicant
Union on his shift. Though the law expressly protects an employee from being penalised unjustly
or otherwise victimised for his “participation in
legitimate activities as a union representative” that
representative status is not “a magic cloak conferring on the wearer immunity from liability for
wrongful actions”. (see: In re Dispute at Broken
Hill Pty. Co. Ltd Steel Works, Newcastle (No. 2)
[1961] AR (NSW) 48, 66; and see too: Amalgamated Metal Workers Union v Electrical
Commission (NSW) (1989) 28 IR 155, 177). Indeed, as the Commission observed in Western
Australian Amalgamated Society of Railway
Employees Union of Workers v WA Government
Railways Commission (1966) 46 WAIG 898 a
shop steward is first and foremost an employee
and he must carry out his representative duties in
a way which does not impinge upon his duties
and obligations under his contract of employment
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(see too: Owens v Swan Portland Cement Limited (1993) 73 WAIG 1605). Mr Willie was not
penalised for raising matters of concern but because of the insubordinate and offensive manner
in which he persisted in doing so despite repeated
warnings that this was unacceptable.”
This argument was not challenged effectively by the
applicant. It is clearly not adequate or right for Ms Clayton
to potentially breach her contract of employment under
the cloak of acting as a union delegate.
There was considerable evidence given about the
publicising of the employers policies and other notices.
It is common ground that the policies resided in the
Burswood International Resort Casino Employee
Handbook [Exhibit LMC 10] and the Code of Ethics and
Gaming Practice [Exhibit CPS2] of which all staff were
given a copy. The evidence also covered other avenues
for information being the information kiosk and the staff
notice boards that exist near the staff entrance and the
canteen area. Further, the evidence went to documents
which are signed for and collected by employees, albeit
Ms Clayton in the main refused to sign for documents
but still collected them.
The key notice referred to by the respondent is [Exhibit
LW1] which is a staff notice of 29 December 1999
reminding staff of the policy that—
“employees are not permitted to provide information that is confidential, sensitive or not in the best
interests of the Company, to media or third parties.”
As stated, I doubt Ms Clayton’s evidence about an absence
of knowledge of the companies policies and publications.
Specifically, though I find that she was aware of her terms
and conditions of employment. Her evidence is that she
knew she could not say things detrimental to her employer
as an employee.
The other issue in contention is whether Ms Clayton had
knowledge of “the fishy affair”. This is an instance where
an employee was dismissed from Burswood, in early
2001, for advising a friend that a supply of seafood had
not been refrigerated for a period of time. The friend
worked in the media and the story was made public. The
employee was then dismissed. I do not recite all the
elements of this matter as they are not relevant to Ms
Clayton’s matter, other than the argument for the
respondent that Ms Clayton must have known of this event
and hence the attitude of the employer to actions of an
employee which were detrimental to the employer’s
interests. The earlier matter was settled in conference
before myself. Ms Clayton denies knowledge of “the fishy
affair” and I find her evidence improbable given the active
involvement she exhibited in union business.
Much was said in evidence about the employer’s evinced
attitude to speaking out against the employer. Ms
Clayton’s evidence is that she considered her earlier
statements against the employer to be on par with her
comments in the interview with Channel 7 but that she
had not been spoken to or disciplined by management in
relation to these comments. This evidence was
unchallenged, except the respondent says that there is no
evidence to suggest that the company was aware of these
comments. The applicant tendered as exhibits several
articles which included comment by Ms Clayton.
Exhibit LMC 1 states—
“BRUE president Leanne Clayton said the union had
been formed because of exasperation with the LTU
when morale among staff was at an all-time low.
“For a long time the LTU has not been here for us,
so we don’t want it here any more,” she said”
Ms Clayton said BRUE hoped to tackle with management passive smoking at the casino and other
issues. A more contented and productive workforce
was in the interests of management.
“This will probably come as a bolt out of the blue to
management, but we are looking for a win, win situation. At the moment it is a win, loss situation and it
is the staff that are losing,” she said”
(THE WEST AUSTRALIAN Page 26 of 31 July
1998)
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30 Exhibit LMC 3 states—
“Burswood employee and Miscellaneous Workers
Union representative Leanne Clayton said yesterday
workers at the gaming tables were exposed to constant smoke and the Government and Casino were
more concerned about profits than their health.
Workers wanted the union to sue the Government
for discriminating against hospitality industry workers.
Under the Government’s legislation Burswood will
have to restrict smoking to 50 per cent of its gaming
floor—but 40 per cent is already smoke free.”
(THE WEST AUSTRALIAN Page 34 of 19 December 1998)
31 Exhibit LMC 4 states—
“Burswood Resort Union of Employees (BRUE)
section head Leanne Clayton said “our concern is
that exempting Burswood from regulations means
that workers’ health is dependent on the goodwill of
management and that’s not fair. Workers at Burswood
and in the hospitality industry generally deserve
quality air as much as any other employees and for
the Government and employers to deny them this is
discriminatory.”
32 There was also a video of a television interview which
Mr DeSilva gave in 1991 where he made quite strongly
critical comments about his employer in relation to a lack
of control of smoking in the workplace.
33 In my opinion I would certainly view the reported
comments of Ms Clayton as exhibited in LMC 3 as being
on par with her comments to Channel 7 in terms of being
adverse to her employer, and I so find. Ms Clayton, in
December 1998, accused the company of being more
concerned about money than employees health. On 9 June
2001, she accused the company of cutting security staff
in the face of staff concerns for personal safety. Whether
they would have the same potentially detrimental effect
comparing a 6 o’clock television news story to a daily
newspaper article at page 34 is arguable. But this is not
how I believe the matter should be gauged. It is the
comments themselves that I assess and the fact that they
have been made to a daily media outlet with wide
circulation.
34 Ms Clayton also made a distinction in her knowledge of
the policy that she was not aware of a prohibition on
talking to the media as opposed to not saying anything
detrimental to the company. I make nothing of this
distinction. The transcripts of the meetings of 15, 18 and
19 June 2001 speak for themselves. There was
considerable debate about the process used, namely being
called in to answer questions, who would be the
representative, the taping of the interviews and the issue
of insubordination. Ms Clayton was advised on 18 June
that she should give reason why she should not be
dismissed and a meeting was arranged on 19 June, 2001
for this purpose. Up to that point on 18 June, 2001 there
had been comparatively less discussion about the
interview other than Ms Clayton did not make the
approach, she thought she was operating as a delegate,
Channel 7 did not report all her comments, her comments
in her view were not detrimental to the company and she
had made such comments at the Health and Safety
Committee. She was asked whether she knew about the
terms of her contract of employment.
35 Mr Simmons gave evidence that he saw the tail end of
the news report on the Saturday night and was contacted
by another Burswood employee about it. He viewed the
interview on the Tuesday after his initial interview with
Ms Clayton. Tuesday 12 June, 2001 was his first available
opportunity to raise the Channel 7 interview with Ms
Clayton. He wanted to interview her before her shift ended
and as she was about to take a rostered day off. He could
not interview her earlier that day as there were other
matters to attend to. Ms Clayton objected to the request
and then instruction to attend for interview in Mr
Simmons office and then later refused to answer
questions. She asked for Mr De Silva to be present as her
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representative and this was refused as he was not at work.
She did not wish to have an alternate representative. Her
actions led to her being suspended for insubordination to
await contact from Mr Simmons as to a further interview.
Ms Clayton complained at the next interview of not having
been given on, 12 June, an appropriate notification of the
meeting.
At the meeting on 19 June, 2001 the issue of
insubordination was still being addressed. The process
of calling in Ms Clayton on 12 June 2001 was still being
hotly debated. At that time Ms Clayton refused to tell Mr
Simmons and Ms Drimatis how Channel 7 came to
interview her. Her evidence at hearing was that she sought
to protect her husband. She also raised an issue to do
with her personal situation (related to her family) of which
she indicated that the staff counsellor and Cheryl Sproul
were aware. This she said made her extremely emotional
in any stressful situation. She raised also her 14 years of
service and that she had previously made public
comments. Ms Clayton maintained that her comments
were not derogatory towards the company. Ms Clayton
stated—
“The problem is that no enough staff will come forward and tell you this. The problem is as so many
times before I end up saying it and now the repercussions on me have been met. But at no time did I
make any comments to a television station that I
believed wasn’t unsuitable, nor did I believe that I
was making it in the capacity which was in breach
of my terms and conditions of Employment.” [Exhibit LMC 13 pg 16]
The meeting adjourned for 45 minutes whilst Mr
Simmons and Ms Drimatis considered Ms Clayton’s
response. On resumption Mr Simmons stated—
“Now Leanne I have reviewed your responses to our
questions. Your response to our request for you to
show reason why you should not be terminated. I
have to say that after having given considerable
thought and consideration I don’t accept the reasons
that you supply. I find that I have lost confidence in
you as an employee, and in particular as a licensed
employee in your capacity as a Dealer to act in a
responsible and loyal manner to the company. It is
therefore that accordingly I am terminating your
employment with this Company. That will be effective from 5.00pm this evening.”
Ms Clayton responded—
“OK. I must say that I am disappointed in your outcome because given my fourteen years here I don’t
consider that you did give all consideration.” [Exhibit LMC 13 pg 17]
Lastly, in relation to the evidence, Ms Cameron gave
evidence that Burswood pays Media Monitors to provide
a daily summary of relevant media reports. Ms Clayton’s
unequivocal evidence [Transcript page 128] under crossexamination was that with the benefit of hindsight, in a
similar situation, she would do the same again.
I have not given full consideration to Ms Clayton’s
evidence about family difficulties. There is no evidence
to suggest that these factors led her to give the Channel 7
interview, or that she was in a state of mind whereby she
was not thinking clearly at the time of giving the interview.
Her personal circumstances were only raised in general
terms in mitigation at the meeting of 19 June, 2001.
I do not consider that Mr Simmons, Ms Sproul and Ms
Drimatis acted unfairly in the procedures which they
adopted to investigate and decide upon Ms Clayton’s
termination. Ms Clayton complained at the time and in
evidence about the timing of the meetings and the lack of
forewarning about the meeting of 12 June, 2001. Whilst
her suspicions may have been aroused given two managers
wanted to speak to her, her own evidence is that she knew
she should not make comments detrimental to the
company, hence she had every reason to consider that Mr
Simmons had a matter of some concern which he wanted
to raise with her. She was not refused a representative
when she asked for one. I do not consider the timing of
the meeting, ie about half an hour before the completion
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of her shift, to be oppressive or unfair or engineered in
anyway to disadvantage her. I accept Mr Simmons’
evidence as to the reasons for the timing of the meeting.
Ms Clayton was given fair opportunity to present her
reasons and to put her case. She chose not to provide her
employer with all the information which they sought,
namely who approached Channel 7.
Likewise, I do not find that there has been a breach of
clause 39 of the Industrial Agreement. This ground was
covered in part on the application for an interim order for
reinstatement. Whereas, I do not accept the respondent’s
construction of the clause as stated in [Exhibit JW6], I
do not consider the clause reads or operates so as to negate
the employer’s right to terminate the services of an
employee.
I should say also that the dismissal is in no way unlawful.
This was not argued by the applicant at hearing.
The issue that I turn to, and which I have considered at
some length in reviewing the evidence and submissions,
is whether the penalty applied is too harsh. The context
in which I have considered this is whether, given her
previous media comments, and an absence of disciplinary
action by the employer, or any action at all, should she
have been dismissed on notice.
Mr Le Miere identified the issue in his closing
submissions as to whether the applicant had proven that
the rules were applied by the respondent inconsistently
and unfairly. He says that the character of the comments
are not comparable, they do not disclose any information
concerning Burswood. With respect to [Exhibit LMC3] I
disagree. He says that there is no evidence that the
company knew of these comments. Ms Cameron’s
evidence about daily monitoring leads me to find that it
is more probable that the company did know of these
comments. Albeit it was not a 6 o’clock television news
item, it was a fairly prominent article in the daily
newspaper and a difficult matter that received some
publicity.
The evidence of Ms Clayton which is unchallenged and
which I accept is that she was not disciplined or rebuked
for her earlier media comments. She was challenged at a
later date about a letter of complaint she wrote to the
Office of Racing and Gaming. This may fit within the
terms of the employer’s policy but is qualitatively different
to the matters in question here.
Given these findings the question for me is whether the
dismissal of Ms Clayton is harsh based on this incident,
in that she had earlier given interviews to the media
unchallenged, and on occasion made detrimental
comments which I find on par with her comments made
to Channel 7.
The test to be applied is that in Undercliffe Nursing Home—
v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65 WAIG
385. Kennedy J at p 387 of the decision states—
“Nevertheless, it has long been acknowledged that
the power to order reinstatement is one to be exercised only where the employer’s action is harsh or
unjust in relation to that employee. No doubt it could,
in such a case, be said that the employer was not
simply exercising his managerial prerogative. The
following principle, stated in In re Barrett and Women’s Hospital, Crown Street (1947) A.R. 565, at pp.
566-567 was cited with approval by Walsh J. in North
West County Council v. Dunn (1971) 126 C.L.R.
247 at p. 262—
It is not the province of the Commission, in
the exercise of the jurisdiction conferred on it
by the Industrial Arbitration Act, to take over
the functions of the employer in relation to
the selection and retention of employees, and
it will intervene only when its intervention is
necessary to protect an employee against an
unjust or unfair exercise of the employer’s
right of dismissal, a right which is as fundamental in the relationship of employer and
employee as is the right of an employee to
leave his employment.
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As Walsh J. went on to stress at p. 263, it is not a
question as to the parties’ respective legal right, but
a question as to whether the legal right of the employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of
that right. He accepted, citing McKeon J. in Western
Suburbs District Ambulance Committee v. Tipping
(1957) A.R. 273, at p. 280, that a proper test is to
ask the question: “Has there been or has there not
been oppression, injustice or unfair dealing on the
part of the employer towards the employee?”
Pursuant to section 26 of the Act the Commission has to
have regard to “equity, good conscience, and the
substantial merits of the case”. I find that on balance Ms
Clayton’s dismissal was harsh.
This has been a difficult decision to reach given that Ms
Clayton did breach the terms and conditions of her
contract. Her actions were wrong. They were also wrongly
premised on a view that she was entitled to give the
interview as she was a union delegate. Ms Clayton did
not do herself any favours by refusing to answer questions
her employer quite correctly sought to put to her. She
also maintained in the witness box that she would do the
same again with hindsight. So as to leave the applicant
and Ms Clayton in no doubt as to the error of her actions,
given the circumstances of this matter and my decision, I
would consider that should Ms Clayton repeat her actions,
and in so doing, breach her contract, her dismissal would
be justifiably inevitable.
Having said that, I make it clear that my judgment is not
based on a view that Ms Clayton should be given another
chance. Even if that were an appropriate way of viewing
this matter, and it is not, her attitude to her interviews of
12, 15 and 18 June 2001 and her evidence at hearing,
would not warrant that approach.
The Commission should not lightly step in to overturn
the employer’s judgment. However, what should have
been balanced by the employer is the fact that she had
previously spoken out as a union delegate/employee and
not been corrected, challenged or disciplined by the
employer. Yet her contract was the same at that time. The
discipline policy of the employer does not mandate
dismissal in such circumstances. It provides for a range
of possibilities and whilst I consider that Ms Clayton
worked on the wrong premise, that as a union delegate
she was allowed to do what she did, the penalty applied
to her was harsh, given the absence of previous
disciplinary action for speaking out.
Mr Simmons says that he had lost confidence in her as an
employee. There was nothing to stop him from
appropriately disciplining Ms Clayton and placing a final
warning on her file. This would have been a more
appropriate and a just course of action.
The respondent says at paragraph 25 of their closing
submissions that reinstatement would not be practicable
or equitable. They say—
“Ms Clayton gave evidence at a time when she was
fully aware of the company policy and the company’s attitude to her TV interview. In her evidence
Ms Clayton—
(a) Maintained that he conduct did not breach
company policy or her contract of employment;
(b) Said that if similar circumstances arose again
she would do the same thing.”
Ms Clayton wrongly distinguished her role as a delegate
and employee. Even though at hearing she said she would
do it again I consider that that is now not likely. If I am
wrong on this, I have spelt out my view, namely that
dismissal would then be justifiably inevitable.
I do not consider that based on this one breach Ms
Clayton’s reinstatement can be said to be impracticable.
The passage of time is not so great as to make it difficult
for her to return to her job.
I would therefore order reinstatement as the remedy.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
AUSTRALIAN
LIQUOR,
HOSPITALITY
AND
MISCELLANEOUS
WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD
RESORT
(MANAGEMENT)
LIMITED,
RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
MONDAY, 10 SEPTEMBER 2001
FILE NO
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Result
Representation
Applicant

Applicant’s member dismissed harshly;
reinstatement ordered.

Respondent
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Mr R LeMiere, of Queens Counsel and
with him Mr H Downes and Mr B Di
Girolami, of Counsel

_______________________________________________________________________________

Order.
HAVING heard Mr J Rosales-Castaneda, of Counsel on behalf of the applicant and Mr R LeMiere of Queens Counsel
and with him Mr H Downes and Mr B Di Girolami of Counsel on behalf of the respondent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby—
(1) DECLARES that the applicant’s member, Ms Leanne
Clayton, was harshly dismissed by the respondent;
and
(2) ORDERS that Ms Clayton be reinstated to her normal roster as from 13 September 2001.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

Mr J Rosales-Castaneda, of Counsel

CONFERENCES—
Notation of—
Parties

Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
Australian Workers’ Union
& Others
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union
Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union

Commissioner/
Conference Number
BHP Iron Ore Ltd

KENNER C
C128/2001
BHP Iron Ore Ltd
KENNER C
C129/2001
BHP Iron Ore Ltd
KENNER C
C130/2001
Co-Operative Bulk
WOOD,C
Handling Limited
CR106/2001
Henry Walker Eltin
KENNER C
C282/2000
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KENNER C
C289/2000
Maver Contracting
KENNER C
CR289/2000
SSL Nationwide Facilities WOOD,C
Management
C97/2001
Victoria Park Bowling
WOOD,C
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C71/2001
Wayne Carter t/as
WOOD,C
Shearbody and another C287/2000
Cockburn Cement Ltd
ABB Engineering
Construction Pty Ltd

GREGOR C
C161/2001
GREGOR C
C191/2001

Date

Matter

18/06/2001

Denial of access of Concluded
union organiser
Use of contractors Concluded

11/06/2001
11/06/2001

Result

Concluded

8/06/2001

Refusal to offer
training
Alleged unfair
dismissal
Alleged dismissal
of employee
Alleged unfair
dismissal
Alleged unfair
dismissal
Termination

19/03/2001

Termination

Concluded

9/11/2000
19/12/2000
2/04/2001
4/07/2001

Termination of
employment

Referred

Industrial action

Concluded

24/08/2001

Entitlements

Concluded

N/A
30/11/2000
5/12/2000
N/A

Discontinued
Referred
Referred
Discontinued
Concluded

BHP Iron Ore Pty Ltd

KENNER C
C108/2001

10/05/2001
14/05/2001

Stand down of
union member

Referred

Cargill Salt Australia
Limited

KENNER C
C165/2001

N/A

Use of contractors

Concluded

Eagle Aircraft Pty Ltd

GREGOR C
C166/2001

Alleged termination Concluded

Kiam Corporation Ltd

GREGOR C
C150/2001

6/08/2001
9/08/2001
15/08/2001
10/07/2001

Living away from
home allowance

Concluded

Simsmetal Limited

GREGOR C
C164/2001

1/08/2001

Entitlements

Concluded
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West Australian
Newspapers Limited
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C21/2001
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N/A

Dispute settlement Concluded
procedure in the
agreement
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Kirin Australia Pty Ltd
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Western Australian (“WA”) PSAC5/2001
Tourism Commission
Director General,
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Department of Agriculture PSAC11/2001

13/06/2001
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28/06/2001

Civil Service Association
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Disability Services
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SCOTT C.
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Information, Postal,
Plumbing, and Allied
Workers Union
Communications, Electrical,
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Workers Union
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Workers Union
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Workers Union
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Workers Union
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Workers Union

ABB Service Pty Ltd

GREGOR C
C104/2001

29/06/2001
4/07/2001
5/07/2001
6/07/2001
9/07/2001
13/07/2001
16/07/2001
17/07/2001
18/07/2001
14/05/2001

Painters
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& Plasterers Union
Builders’ Labourers, Painters
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Builders’ Labourers, Painters
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10/07/2001
17/04/2001
5/09/2001
11/07/2001
3/07/2001
23/05/2001
28/06/2001
N/A
N/A
N/A

Result

Dispute over terms Referred
and conditions of
employment of union
member that are in
disputation
Time and wages
Concluded
records
Right of entry and Concluded
wages
Right of entry
Concluded
Alleged unfair
Concluded
termination
Alleged non-payment Concluded
of redundancy pay
Non provision of
Concluded
amenities
Alleged foreConcluded
shadowed dismissals
Non-employment Concluded
of union member
Re-employment of Concluded
a union member
Dispute over alledged Concluded
underpayment
Permanent
Concluded
employment

13/06/2001
2/07/2001

Payments to
employees

Referred

31/07/2001

Attempt to prevent Concluded
the unlawful and/or
unfair dismissal
Negotiations for
Concluded
a replacement
agreement

Alleged
underpayment

Concluded

Buttermere Nominees
GREGOR C
Pty Ltd as Trustee for
C140/2001
the Anderson Unit Trust
trading as Nuford

18/06/2001

Alleged
termination

Concluded

G.R.Services, A
Division of Ralph.M.
Lees Pty Ltd

GREGOR C
C188/2001

9/08/2001
10/08/2001

Termination

Concluded

Linde Materials
Handling Pty Ltd

GREGOR C
C144/2001

19/06/2001

Alleged unfair
termination

Concluded

Tyco International Ltd., GREGOR C
Haden FM Pty Limited C76/2001
(previously Brookes
Maintenance Service).

27/03/2001

Alleged
termination

Referred

Tyco International Ltd., GREGOR C
Haden FM Pty Limited CR76/2001
(previously Brookes
Maintenance Service).

N/A

Alleged unfair
dismissal/
redundancy

Discontinued
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Result

GREGOR C
C124/2001

13/06/2001
13/06/2001

Time and wages
records

Concluded

GREGOR C
C149/2001

N/A

Alleged
redundancies

Concluded

GREGOR C
C154/2001

3/07/2001

Sequence of
redundancies

Concluded

GREGOR C
C172/2001
BEECH C
C176/2001

25/07/2001

Redundancies

Concluded

20/07/2001

Union member
Concluded
has been informed
that the Respondent
intends to retrench
her.
Interpretation of an Concluded
agreement
Overtime and back Concluded
pay allegedly owed

Brightwater Care Group SCOTT C.
(Inc)
C8/2001
Metropolitan Health
SCOTT C.
Service Board—Sir
PSAC18/2000
Charles Gairdner Hospital
The Metropolitan
SCOTT C.
Health Service Board
PSAC16/2000
Roman Catholic
KENNER C
Archbishop of Perth
C302/2000
Inc & Others
Roman Catholic
KENNER C
Archbishop of Perth
CR302/2000
Inc & Others
Ace Auto Clean
WOOD,C
C185/2001

29/01/2001

Airlite Cleaning Pty Ltd BEECH C
C216/2000

N/A

Termination of Ms Concluded
Tracey Bramhold

Airlite Group

BEECH C
C326/1999

29/02/2000

Unfair, unjust and Concluded
oppressive dismissal

Burswood Resort
(Management) Limited

WOOD,C
C182/2001

10/08/2001

Redundancy
payments

Burswood Resort
(Management) Ltd

WOOD,C
C22/2001

6/02/2001

Contracting out
Concluded
hotel housekeeping

Burswood Resort
(Management) Ltd

WOOD,C
C59/2001

28/02/2001

Ability of members Concluded
to perform range
of duties
Termination of a
Referred
union member

31/10/2000
12/12/2000
N/A
5/12/2000
5/04/2001
14/05/2001
N/A

Incorrect
classification
Status of
employment

Concluded

Status of
employment for
Ms Stirling
Employment
relationship

Discontinued

Referred

Concluded

Concluded

Cannington Community SMITH, C
College P & C
C158/2001
Association Inc
Coles Supermarkets
WOOD,C
C151/2001

31/07/2001
29/08/2001
4/07/2001

Alledged unfair
dismissal

Referred

Education Department
of Western Australia

KENNER C
C211/2000

1/09/2000
1/11/2000

Referred

Mastercare Property
Services (WA) Pty Ltd

SMITH, C
C157/2001

22/08/2001

Ministry for Culture
and the Arts

SCOTT C.
C133/2001

6/07/2001

Full entitlements
of a permanent
employee
Dispute over the
working hours of
union members
Sick leave
entitlement

Mundaring Pharmacy

BEECH C
C189/2001

27/08/2001

Reduction in hours Concluded

10/05/2001

Employees correct Concluded
classification

10/05/2001
15/06/2001
24/07/2001
14/03/2001
15/03/2001
4/05/2001
31/08/2001
20/06/2001

Alleged unfair
termination

Referred

Unfair dismissal

Order Issued

Written warning
over the wearing
of uniforms

Dismissed

The Minister for
KENNER C
Education C/- Education C96/2001
Department of Western
Australia
Tip Top Bakeries
WOOD,C
C93/2001
Geraldton Meat Exports SMITH, C
CR4/2001
City of Stirling

SCOTT C.
CR78/2001

Referred
Concluded

2650

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE
Parties

Date

Matter

Commissioner of Police SCOTT C.
PSAC6/2001
Attorney General
BEECH C
C345/2000

22/06/2001

Prison Officers’ Union

Hon. Attorney General

BEECH C
C79/2001

Transport Workers’ Union

Jordanville Pty Ltd

BEECH C
C175/2001

30/03/2001
9/04/2001
19/04/2001
N/A

Approval to reduce Concluded
hours of work
Staffing situation Concluded
at Bunbury Regional
Prison
Renewal of
Concluded
contracts

Police Union
Prison Officers’ Union

Commissioner/
Conference Number
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PROCEDURAL DIRECTIONS
AND ORDERS—
2001 WAIRC 03663
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN MICHAEL CANN, APPLICANT
v.
BLACKBURNE REAL ESTATE
(LICENCEE: JOBURNE PTY LTD,
RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO.
APPLICATION 936 OF 2000
CITATION NO. 2001 WAIRC 03663
____________________________________________________________________________

Result

Interlocutory Order Issued

____________________________________________________________________________

Order.
WHEREAS on 20th August 2001 the Commission issued
Reasons for Decision ex tempore and made Orders that inter
alia granted liberty to apply to Gavin Michael Cann to vacate
hearing dates set for 27th and 29th August 2001; and
WHEREAS the Applicant exercised that liberty on 29th
August 2001 when the Commission heard arguments from
Ms H. Ketley (of Counsel) on behalf of the Applicant and Mr
I. Curlewis (of Counsel) on behalf of the Respondents; and
WHEREAS the Commission announced to the parties
during the hearing that in the circumstances it was prepared
to vacate the hearing dates of 27th and 29th August 2001 and
fix the 5th October 2001 for the matter to be heard; and
WHEREAS the Commission also decided that the
Applicant file and serve witness statements on which it intends to rely at hearing on or before 24th September 2001 and
the Respondent file and serve witness statements on which it
intends to rely at hearing on or before 2nd October 2001; and
WHEREAS the Commission has now decided to issue
Orders to give effect to this decision.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The hearing dates of 27th and 29th August 2001 be
vacated.
2. The matter to be heard on 5th October 2001.
3. The Applicant file and serve witness statements on
which it intends to rely at hearing on or before 24th
September 2001
4. The Respondent file and serve witness statements
on which it intends to rely at hearing on or before
2nd October 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

14/12/2000
19/12/2000

Work not being
allocated to union
member

Result

Concluded

2001 WAIRC 03662
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
GAVIN
MICHAEL
CANN,
APPLICANT
v.
BLACKBURNE
PROPERTIES
LIMITED, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 31 AUGUST 2001
FILE NO.
APPLICATION 937 OF 2000
CITATION NO. 2001 WAIRC 03662
____________________________________________________________________________

Result

Interlocutory Order Issued

____________________________________________________________________________

Order.
WHEREAS on 20th August 2001 the Commission issued
Reasons for Decision ex tempore and made Orders that inter
alia granted liberty to apply to Gavin Michael Cann to vacate
hearing dates set for 27th and 29th August 2001; and
WHEREAS the Applicant exercised that liberty on 29th
August 2001 when the Commission heard arguments from
Ms H. Ketley (of Counsel) on behalf of the Applicant and Mr
I. Curlewis (of Counsel) on behalf of the Respondents; and
WHEREAS the Commission announced to the parties during the hearing that in the circumstances it was prepared to
vacate the hearing dates of 27th and 29th August 2001 and fix
the 5th October 2001 for the matter to be heard; and
WHEREAS the Commission also decided that the Applicant file and serve witness statements on which it intends to
rely at hearing on or before 24th September 2001 and the Respondent file and serve witness statements on which it intends
to rely at hearing on or before 2nd October 2001; and
WHEREAS the Commission has now decided to issue
Orders to give effect to this decision.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders that—
1. The hearing dates of 27th and 29th August 2001 be
vacated.
2. The matter to be heard on 5th October 2001.
3. The Applicant file and serve witness statements on
which it intends to rely at hearing on or before 24th
September 2001
4. The Respondent file and serve witness statements
on which it intends to rely at hearing on or before
2nd October 2001.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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2001 WAIRC 03507
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
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KERRI-ANN CICCHINI, APPLICANT
v.
CAPTAIN CHOPPERS PTY LTD ACN
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CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO
APPLICATION 1980 OF 2000
CITATION NO. 2001 WAIRC 03507
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____________________________________________________________________________

Result

Order of 10th July 2001 cancelled

____________________________________________________________________________

Order.
WHEREAS on 10th July 2001 the Commission made orders
that the application be discontinued; and
WHEREAS on 3rd August 2001 the Commission received
written submissions from solicitor for the Applicant seeking
that the matter re-opened; and
WHEREAS it is clear from the supporting documentation
that the issues raised by the application had not been resolved
at the time the Order of Discontinuance was issued; and
WHEREAS having considered the matter ex parte the Commission has decided that the Order made on 10th July 2001
was made in error in that the matter was still alive; and
WHEREAS the Commission has concluded that it is not
functus officio in the matter and the Applicant is entitled to
proceed with the application; and
WHEREAS the Commission while issuing this Order of
cancellation has decided that there should be finality in the
matter and for that reason has decided that if the Applicant
does not advise the Commission of the disposition of the application by 6th September 2001 the matter will be listed to
show cause why it should not be dismissed for want of prosecution.
NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—
1. THAT Application No. 1980 of 2000 Citation No.
2001 WAIRC 03226 be, and is hereby, cancelled.
2. THAT the Applicant is required to advise the Commission of the disposition of the Application by 6th
September 2001 failure to do so will result in the
matter being listed for the Applicant to show cause
why the Application should not dismissed for want
of prosecution.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

2001 WAIRC 03609
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NATASHA DEANNE WALSH,
APPLICANT
v.
PETER JOHN & MADELEINE MARIE
COCHRANE t/a RAY WHITE
(MADDINGTON), RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO
APPLICATION 2055 OF 2000
CITATION NO. 2001 WAIRC 03609
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Interlocutory Orders.
Mr B. Stokes (as agent) (by way of
written submissions)
Mr J. Brits (of counsel) (by way of written
submissions)

_______________________________________________________________________________

2
3

4
5

6

7

8
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Reasons for Decision—Interlocutory Matters.
The substantive application before the Commission is a
claim by the applicant that she was harshly, oppressively
or unfairly dismissed and also that she is entitled to
benefits under her contract of employment which have
been denied by her former employer. The application is
listed for hearing and determination on 28 and 29 August
2001. On 20 August 2001 the respondent faxed to the
Commission a Notice of Application for Orders—
(1) That the applicant provide the particulars requested in letters it had forwarded to the applicant
on 4 May and 8 August 2001 by not later than
close of business on Thursday, 23 August 2001,
or alternatively;
(2) That the hearing listed for 28 and 29 August 2001
be vacated.
The Commission listed the application at short notice on
22 August 2001 at 1:30pm.
The applicant’s agent advised by facsimile of his inability
to attend on that occasion. However, he set out
comprehensively the applicant’s objection to the Orders
sought by the respondent. The facsimile included the
applicant’s list of discoverable documents and copies of
some documents which appear to have been sent to the
respondent by the applicant’s agent on 28 March 2001.
The respondent accepted the opportunity to reply in
writing to the applicant’s objection and neither party was
required to attend the Commission at the listed time.
The Commission has considered the application, the
objection and the submissions in reply to the objection.
What follows are brief Reasons for Decision. To the extent
necessary, the Commission may expand upon these
Reasons in any subsequent reasons which issue in the
substantive matter.
The applicant relies on Regulation 8 to object to the Orders
sought. She argues that the respondent’s application is
not in proper form and r.8 has not been complied with. In
my view, once a substantive application is before the
Commission, it should not be necessary for a further
formal application pursuant to r.8 to be lodged in the
Commission in order to apply for an Order of the kind
envisaged under section 27(1)(o) of the Industrial
Relations Act 1979 in that substantive matter. To the extent
that r.8 applies, non compliance with the regulation does
not render void the proceeding before the Commission:
r.93. I am not, in the circumstances of this matter, inclined
to set the application aside as irregular and will deal with
it on its merits. In my view, that is consistent with the
requirement on the Commission to act without regard to
technicalities or legal form.
The Commission considers that the respondent’s request
for the provision of particulars is reasonable given that
the respondent has requested them of the applicant’s agent
on 4 May 2001 and 8 August 2001. The claims of
reimbursement of all expenses and advertising, unpaid
commission and damages for misdirected listings are part
of the remedy sought in paragraph 23 of the Notice of
Application.
The Commission notes the list of discoverable documents
filed by the applicant’s agent on 21 August 2001. This
document contains the headings of printing costs,
telephone charges, stationery purchases, petrol purchases,
postal charges, other expenses and miscellaneous. It is
not clear to the Commission the extent to which the list
of discoverable documents satisfies the claim for
particulars made by the respondent. Accordingly, I
propose to issue an Order on the applicant to provide the
particulars requested.
It must be noted however that this application has
nevertheless been made in close proximity to the hearing
dates. It gives little enough time for the orderly execution
of an order, and possibly little enough time to prepare
once it has been complied with. Given its earlier requests
to the applicant, to the extent that the respondent is
prejudiced by the provision of particulars at relatively
late notice, the Commission may allow evidence
concerning the three claims covered by the Order to be
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completed at a later stage. However, that does not amount,
in the context of the application before the Commission
as a whole, to a valid reason for the adjournment of the
substantive hearing.
The remaining matter is application made by the applicant
herself for an order requiring the respondent to discover
documents supporting “the alleged charges made under
cover of the respondent’s letter of 7 December 2000,
copies of all property listings assigned to the applicant
during her period of employment, copies of all property
files relating to those listings and copies of all
commissions paid to the applicant or other representatives
relating to those listings”. The respondent objects to an
Order issuing in that form.
The applicant’s own application suffers from the same
complaints as to form upon which she objects to the
respondent’s application. Her application is merely
included at paragraph 15 of the notice of objection. It
also is made at late notice.
The Commission is prepared to accept that the application
made by the applicant’s agent in paragraph 15 of its notice
of objection is as validly before the Commission as is the
application by the respondent for particulars, and for the
same reasons.
As to merit, however, no grounds were cited in support
of the application. While the respondent in relation to the
Order it sought was able to point to two previous requests
made to the applicant’s agent for the production of the
documents, requests which do not appear to have been
satisfied, the respondent makes the point that the applicant
has thus far made no effort to request discovery.
After a consideration of the issues raised in the Notice of
Application and in the Notice of Answer and Counter
Proposal, the Commission dismisses so much of the
applicant’s application for discovery other than for in
paragraph 15(d): copies of all commissions paid to the
applicant. The Commission considers it is reasonable for
those documents to be discovered given the issues claimed
in the substantive application and will issue an Order
accordingly.
Finally, the Commission once again refers to the fact that
the substantive hearing is due to commence in a few days
time. The Order to issue now for the interlocutory matters
claimed envisages compliance with it by midday on the
day prior to the hearing commencing. If any issue arises
regarding this timetable, the Commission will give the
parties an opportunity to be heard before finalising the
Order.

81 W.A.I.G.

Order.
HAVING HEARD Mr B. Stokes (as agent) on behalf of the
applicant (by way of written submissions) and Mr J. Brits (of
counsel) on behalf of the respondent (by way of written submissions), the Commission pursuant to the powers conferred
on it under s.27(1)(o) of the Industrial Relations Act 1979
hereby orders—
(1) That Natasha Deanne Walsh provide to Peter John
& Madeleine Marie Cochrane t/a Ray White
(Maddington) particulars of the claims in paragraph
23 of her Notice of Application as follows—
(a) reimbursement of all expenses and advertising;
(b) unpaid commission; and
(c) damages for misdirected listings.
(2) That Peter John & Madeleine Marie Cochrane t/a
Ray White (Maddington) provide to Natasha Deanne
Walsh a copy of all commissions paid to her during
her period of employment.
(3) That each party comply with the terms of this order
by 12:00 midday on Monday, 27 August 2001.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03635
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NATASHA DEANNE WALSH,
APPLICANT
v.
PETER JOHN & MADELEINE MARIE
COCHRANE t/a RAY WHITE
(MADDINGTON), RESPONDENT
CORAM
COMMISSIONER A R BEECH
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 28 AUGUST 2001
FILE NO
APPLICATION 2055 OF 2000
CITATION NO. 2001 WAIRC 03635
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application alleging unfair dismissal
discontinued.
Mr B. Stokes (as agent)
Mr J. Brits (of counsel)

_______________________________________________________________________________

2001WAIRC 03619
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NATASHA DEANNE WALSH,
APPLICANT
v.
PETER JOHN & MADELEINE MARIE
COCHRANE t/a RAY WHITE
(MADDINGTON), RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
MONDAY, 27 AUGUST 2001
FILE NO
APPLICATION 2055 OF 2000
CITATION NO. 2001 WAIRC 03619
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for Interlocutory Orders
granted in part.
Mr B. Stokes (as agent) (by way of
written submissions)
Mr J. Brits (of counsel) (by way of written
submissions)

_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;
AND WHEREAS a conference between the parties was
convened;
AND WHEREAS the application was listed for hearing;
AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;
AND HAVING HEARD Mr B. Stokes (as agent) on behalf
of the applicant and Mr J. Brits (of counsel) on behalf of the
respondent;
NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—
THAT the application be discontinued.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

81 W.A.I.G.
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2001 WAIRC 03615
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
MARIE
HELENE
MALLET,
APPLICANT
v.
SOLUTION
6
PTY
LTD,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 23 AUGUST 2001
FILE NO/S
APPLICATION 416 OF 2001
CITATION NO. 2001 WAIRC 03615
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NOW THEREFORE pursuant to the powers vested in by
the Industrial Relations Act, 1979, the Commission hereby
orders—
THAT the Respondent supply to the Applicant the following information—
1. THAT a copy of the scope and breakdown of the
Respondent’s Manjimup operations.
2. THAT a copy of any record of two meetings held on
31 January 2001 and one meeting held on 1 February 2001 be provided to the Applicant.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.

_________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued.
Mr G McCorry as agent
Ms A Docherty

_________________________________________________________________________

Direction.
HAVING heard Mr G McCorry as agent on behalf of the
applicant and Ms A Docherty on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 13 September
2001.
(2) THAT inspection of documents shall be competed
by 20 September 2001.
(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(4) THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 14 days prior to the date of
hearing.
(5) THAT the matter be listed for hearing for 1 day.
(6) THAT the parties have liberty to apply on short
notice.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03492
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NEVILLE
JOHN
HODGSON,
APPLICANT
v.
SOTICO PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
FRIDAY, 10 AUGUST 2001
FILE NO.
APPLICATION 578 OF 2001
CITATION NO. 2001 WAIRC 03492
____________________________________________________________________________

Result

Discovery and Inspection of Documents

____________________________________________________________________________

Order.
WHEREAS the applicant in this matter has applied for discovery and inspection of documents in relation to the claim;
and
WHEREAS on 3 August 2001 at a conference convened
between the parties, the Commission heard from the parties
on the matter; and
WHEREAS the Commission has decided that an Order for
discovery and inspection of documents will now issue.

2001 WAIRC 03743
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
NEVILLE
JOHN
HODGSON,
APPLICANT
v.
TRICIA BROPHY REHABILITATION
SERVICES PTY LTD, RESPONDENT
CORAM
COMMISSIONER J F GREGOR
DELIVERED
WEDNESDAY, 12 SEPTEMBER 2001
FILE NO.
APPLICATION 578 OF 2001
CITATION NO. 2001 WAIRC 03743
____________________________________________________________________________

Result

Discovery of Documents

____________________________________________________________________________

Order.
WHEREAS the applicant in this matter has applied for
discovery of documents in relation to the claim; and
WHEREAS on 12 September 2001 at a conference convened
between the parties, the Commission heard from Mr C. Garvey
(of Counsel) on behalf of the Applicant and Ms T. Brophy on
behalf of the Respondent; and
WHEREAS the Commission has decided that an Order for
discovery of documents will now issue.
NOW THEREFORE pursuant to the powers vested in by
the Industrial Relations Act, 1979, the Commission hereby
orders—
THAT Tricia Brophy Rehabilitation Services Pty Ltd
supply to the Applicant the following information—
1. (a) any report produced by Ms T. Brophy in
relation to the Applicant;
(b) records of interviews with the Applicant;
(c) records of discussions with the Respondent
regarding the Applicant;
(d) records of instructions from the Respondent
to Ms T. Brophy regarding the Applicant;
(e) records of telephone discussions with the
Respondent regarding the Applicant;
(f) records of any assessments of the Applicant
by Ms T. Brophy regarding the capacity of
his on-going employment with the Respondent.
2. Provided that documents discovered will be listed
on either of two schedules as follows—
(1) Any document to which there is no
objection to production.
(2) Any document to which there is an
objection.
(Sgd.) J.F. GREGOR,
[L.S.]
Commissioner.
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(2) THAT inspection of documents shall be competed
by 13 September 2001.
(3) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness statements may only be adduced by leave of the
Commission.
(4) THAT the parties file and serve upon one another
any signed witness statements upon which they intend to rely no later than 14 November 2001.
(5) THAT the matter be listed for hearing for 1 day.
(6) THAT the parties have liberty to apply on short notice.
(Sgd.) S. J. KENNER,
[L.S.]
Commissioner.

2001 WAIRC 03689
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JANET ELIZABETH AUGUSTYN,
APPLICANT
v.
VISTADALE PTY LTD AS TRADING
FOR THE RANGER FAMILY TRUST
TRADING
AS
RANGER
CONTRACTING, RESPONDENT
CORAM
COMMISSIONER S WOOD
DELIVERED
THURSDAY, 6 SEPTEMBER 2001
FILE NO
APPLICATION 679 OF 2001
CITATION NO. 2001 WAIRC 03689
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Direction issued
Mr G Broderick as agent
Mr L Pilgrim as agent

_______________________________________________________________________________

Direction.
The Commission, having heard Mr G Broderick on behalf of
the applicant and Mr L Pilgrim on behalf of the respondent,
and having determined that the following orders and directions were necessary and expedient for the just hearing and
determination of the matter, it is this day, the 6th day of
September 2001, ordered and directed that the following documents be provided to the applicant by the respondent within 7
days of this order—
1. The letter (ASSIC) written by Mr Rave Ravendran
(of Hall Chadwick) at the request of the Respondent
and signed by the Applicant about June, 1998.
2. A copy of the Employment Declaration form
submitted to the Australian Taxation Office on behalf of the Applicant. Signed by the Applicant on
the 24/07/1994.
3. Copies of the Time cards from week ending
02/07/1997 to 01/11/2000.
4. Copies of the computerised wage records, including, wages, ATO, PAYG tax payments.
(Sgd.) S. WOOD,
[L.S.]
Commissioner.

2001 WAIRC 03612
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE-ANNE LEISHA HURST,
APPLICANT
v.
HOUSE OF STUART, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
FRIDAY, 24 AUGUST 2001
FILE NO
APPLICATION 773 OF 2001
CITATION NO. 2001 WAIRC 03612
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

2001 WAIRC 03616
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
SUZANNE JANE LOCKWOOD,
APPLICANT
v.
KMART AUSTRALIA LTD ACN 004
700 485, RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
THURSDAY, 23 AUGUST 2001
FILE NO/S
APPLICATION 751 OF 2001
CITATION NO. 2001 WAIRC 03616
_________________________________________________________________________

Direction issued.
Mr P Ward of counsel
Mr D Jones as agent

_________________________________________________________________________

Direction.
HAVING heard Mr P Ward of counsel on behalf of the applicant and Mr D Jones as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—
(1) THAT each party shall give an informal discovery
by serving its list of documents by 6 September 2001.

Application for an Interlocutory Order
granted.
Mrs J. Hurst (by way of written
submissions)
Ms J. Auerbach (by way of written
submissions)

_______________________________________________________________________________

1

Result
Representation
Applicant
Respondent

81 W.A.I.G.

2

Reasons for Decision—Interlocutory Matters.
The substantive application before the Commission is a
claim by Mrs Hurst that she has not been paid her March
retainer and her commission minus tax. The House of
Stuart disputes Mrs Hurst’s calculation of commission
owed. A conference before the Commission on 26 June
2001 did not result in any agreement between the parties.
On 10 July 2001 Mrs Hurst advised the Commission that
she had been in contact with the House of Stuart and that
they had not been able to reach an agreement in relation
to the figures. Mrs Hurst advised that she had been
provided with worksheets, but that she had not been
provided with her notes for each customer. She has
provided to the Commission a copy of a letter sent by her
on 24 July 2001 requesting the documents said to have
been promised by the House of Stuart with reference to
all the contracts, notes and worksheets for the jobs in
question and the timesheets that were filled out by Mrs
Hurst relating to the January commissions.
Mrs Hurst has since advised the Commission that the
House of Stuart has advised her that they have changed
their system and they no longer keep the documents that
she is referring to, and that they do not have them. On 17
August 2001, Mrs Hurst wrote to the Commission
informing the Commission that the documents, including
her measurements and workings out of the jobs in
question, were kept in a filing cabinet in the showroom.
All notes and measurements were attached to the contract
and worksheet and then filed in that cabinet. She finds
unusual the statement on behalf of the House of Stuart
that all information has been put on to computer and all
handwritten notes no longer exist. She requests that the
Commission obtain the documents.

81 W.A.I.G.
3

4
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The Commission has the power to order a party to produce
to the other all documents in their possession, custody or
control, relating to an issue before the Commission. I
consider Mrs Hurst’s request for the production of the
documents to which she has referred as being entirely
reasonable and appropriate. Accordingly, I propose to
issue an Order that the House of Stuart provide, on
affidavit, copies of the contracts, notes and worksheets
relevant to Mrs Hurst’s claim in this Commission. If the
House of Stuart maintains that these documents no longer
exist, they are required to state that upon affidavit.
A Minute of the Proposed Order now issues. If the parties
believe the Minute requires correction, they should inform
the Commission within two working days of the issuance
of the Minute. If nothing is heard from the parties, an
Order will issue in the terms of the Minute after that time.

2001 WAIRC 03638
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
JULIE-ANNE LEISHA HURST,
APPLICANT
v.
HOUSE OF STUART, RESPONDENT
CORAM
COMMISSIONER A R BEECH
DELIVERED
TUESDAY, 28 AUGUST 2001
FILE NO
APPLICATION 773 OF 2001
CITATION NO. 2001 WAIRC 03638
_______________________________________________________________________________

Result
Representation
Applicant
Respondent

Application for an Interlocutory Order
granted.
Mrs J. Hurst (by way of written
submissions)
Ms J. Auerbach (as agent) (by way of
written submissions)

_______________________________________________________________________________

Order.
HAVING HEARD Mrs J. Hurst on her own behalf as the applicant (by way of written submissions) and Ms J. Auerbach
(as agent) on behalf of the respondent (by way of written submissions), the Commission pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—
That the House of Stuart provide to Julie-Anne Leisha
Hurst on affidavit, copies of the contracts, notes and
worksheets relevant to Julie-Anne Leisha Hurst’s claim
in this Commission.
(Sgd.) A.R. BEECH,
[L.S.]
Commissioner.

2001 WAIRC 03520
WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.
PARTIES
BRADLEY MAX PULS, APPLICANT
v.
HON MINISTER FOR EDUCATION,
RESPONDENT
CORAM
COMMISSIONER S J KENNER
DELIVERED
TUESDAY, 14 AUGUST 2001
FILE NO/S
APPLICATION 1162 OF 2001
CITATION NO. 2001 WAIRC 03520
_________________________________________________________________________

Result
Application granted. Order issued.
Representation
Applicant
Mr M Ritter of counsel
Commissioner of Police
Ms C Bathurst of counsel
_________________________________________________________________________
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Reasons for Decision.
On 21 June 2001 the Commission as presently constituted
determined that application number 2088 of 2000 be
dismissed for want of jurisdiction. By further order of
the Commission of 22 June 2001, it was ordered that all
steps taken and things done in application number 2088
of 2000 be and are hereby taken to be steps taken and
things done in the herein application. One of those steps
taken was the issuance by the applicant of a summons to
witness directed to the Commissioner of Police dated 19
June 2001 summonsing his attendance at the Commission
and requiring him to produce certain specified books,
papers and other documents in his position or under his
control, said to relate to these proceedings.
2. The documents sought to be produced included “notes,
statements, audio tape recordings, correspondence and
other documents possessed by the Police Department or
police officers relating to an investigation into the
applicant in respect to his employment in 2000 as
Principal at Leeman Primary School, including, but not
limited to all correspondence and notes of communication
between the Police Department or police officers and the
Education Department of Western Australia or officers
engaged by the Education Department.”
3. On the return date of the summons, the Commissioner of
Police was represented by counsel and objection was
taken to the production of the documents for inspection
on grounds set out in submissions subsequently filed in
the Registry of the Commission. The applicant filed a
written outline of submissions in reply and both counsel
for the applicant and for the Commissioner of Police were
afforded an opportunity to make oral submissions in
support of their outline of submissions.
4. The Commissioner of Police objected to the production
of the documents outlined in the summons on the grounds
that the summons was oppressive, alternatively, that no
legitimate forensic purpose had been demonstrated:
Commissioner for Railways v Small (1938) 38 NSWLR
564 at 573; R v (1989) 16 NSWLR 14 at 17; Mallesons
Stephen Jaques v Carter (1993) 11 WAR 159 at 169. For
there to be a legitimate forensic purpose, it was submitted
that the Commission would need to be satisfied that it is
“on the cards” that the documents sought by the applicant
would materially assist the applicant in his defence before
the production of them would be ordered: R v Saleam
(1989) 16 NSWLR 14; RAN v The Queen (1996) 16 WAR
447 at 456. It was also submitted by the Commissioner
of Police, that the width of the summons gives rise to an
inference that the applicant’s request is merely a fishing
expedition.
5. Counsel for the applicant submitted that the submissions
made on behalf of the Commissioner of Police did not
reflect the legislative scheme of proceedings before this
Commission and to determine this matter, the
Commission should consider the issue having appropriate
regard to ss 26(1)(a) and 27(1)(o) of the Industrial
Relations Act 1979 (“the Act”) and apply the relevant
principles set out in ALHMWU v WAHHA & Burswood
Resort Management (Ltd) (1995) 75 WAIG 1801. It was
submitted by counsel for the applicant that the documents
summonsed were clearly relevant to the proceedings
before the Commission, the request for production was
not oppressive in accordance with the established legal
principles and finally, and in any event, there was a
legitimate forensic purpose to be achieved in their
production for inspection. The applicant also denied that
its summons to produce was in any way a fishing
expedition.
Consideration
6. To the extent that counsel for the Commissioner of Police
relies upon the “legitimate forensic purpose” test as
applicable to criminal proceedings, in my opinion, with
due respect, those principles are inapplicable to
proceedings in this Commission, which are in the nature
of civil proceedings. The established tests in this
jurisdiction as to whether documents should be the subject
of discovery and inspection, or produced for inspection
on appropriate application, were dealt with by the Full
1.
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Bench in Burswood. In Anthony Ellis v The Grand Lodge
of WA of Antient Free & Accepted Masons Incorporated
& Others (1998) 79 WAIG 1736, I considered the relevant
principles regarding discovery and inspection in this
jurisdiction at 1736-1737, including those discussed by
the Full Bench in Burswood. I do not propose to repeat
what I said in the The Grand Lodge, save to repeat what
was said by the Full Bench in Burswood at 1805 as
follows—
“The Commission may therefore only make an order if such order is just (see Springdale Comfort Pty
Ltd t/a Dalfield Homes v BTA (op cit)(IAC)). Section 26(1)( a) of the Act would not seem to be
excluded from operation by the words of s 27 (1)(o)
but we do not think it alters the questions to be asked
and answered under s 27(1)(o). It is for the applicant for an order under s 27(1)(o), to establish that
is just for such an order to be made. The expression
“just” means “right and fair, having reasonable and
adequate grounds to support it, well- founded and
conformable to a standard of what is proper and
right”. See Loxton v Ryan (1921) State Reports (Qld)
79 at 84, 88 per Lukin J. Perhaps more appositely in
Smith’s Weekly Publishing Co Ltd v Sunday Times
Newspaper Co Ltd (op cit), which was a case relating to discovery of documents, Isaacs and Rich JJ at
page 562 held that “just” means “just according to
law”.
Clearly, what is “just” in a particular case will depend
upon the circumstances of the case and the nature of the
objections taken to the production of the relevant
documents. For example, if the production of the relevant
documents would offend against the well established
principles upon which production can be resisted, such
as the application of the principles relating to privilege,
public interest immunity or oppression etc, then it would
not ordinarily be just that they be the subject of an order
for production.
The relevant principles in relation to the issue of objecting
to a subpoena for production of documents in civil
proceedings, was the subject of consideration by the Full
Court of the Supreme Court of Western Australia in
Apache North West Pty Ltd & Others v Western Power
Corporation (1998) 19 WAR 350 at 371-375. In that case,
the Court when referring to proceedings before the Court
at first instance said at 371—373—
“It is helpful at this stage to consider the authorities
relied upon by her Honour as they relate to the relevance of subpoenaed documents. In Waind v Hill
and National Employees’ Mutual General Association Ltd [1978] 1 NSWLR 372, Moffitt P, with whom
Hutley JA and Glass JA agreed, said at 381—
“As Jordan CJ pointed out in Small’s case
[(1938) 38 SR (NSW) 564 at 574] and, as
appears in Burchard’s case [(1891) 2 QB 241
at 247, 248] there are at least two steps in the
procedure of having a third party bring documents to court, and in their use thereafter.
Indeed, on a correct view, there are three steps.
The first is obeying the subpoena, by the witness bringing the documents to the court and
handing them to the judge. This step involves
the determination of any objections of the witness to the subpoena, or to the production of
the documents to the court pursuant to the
subpoena. The second step is the decision of
the judge concerning the preliminary use of
the documents, which includes whether or not
permission should be given to a party or parties to inspect the documents. The third step
is the admission into the evidence of the document in whole or in part; or the use of it in the
process of evidence being put before the court
by cross-examination or otherwise. It is the
third step which alone provides material upon
which ultimate decision in the case rests. In
these three steps the stranger and the parties
have different rights, and the function of the
judge differs.”

81 W.A.I.G.

The application the subject of this appeal is concerned with the first two steps identified in this
passage. The ultimate decision as to admissibility
(step 3) must be that of the trier of the facts in the
light of the evidence and evidentiary issues that arise
in the course of his enquiry. In the present case, that
will be the arbitrator. It appears to have been assumed that, in consequence of the order of Murray
J, her Honour would deal with questions of inspection and relevance as if the subpoenaed documents
(insofar as those originally sought were not successfully objected to or were not insisted upon) had been
produced to the court. The third parties were entitled to object to the inspection of those documents.
As Moffitt P said at 383 in Waind’s case, “The critical question for present purposes, however, arises
in relation to this second step, as to the exercise of
the power of the judge to permit inspection”. He
observed that the power was “quite independent of,
and quite different from, those in relation to discovery and inspection upon discovery”. After
elaborating on that, he said at 384—
“If a subpoena for production is properly issued and not set aside, and, if there is ruled to
be no valid objection to the production of the
documents to the court, then the documents
are in the control of the judge, who is invested
with jurisdiction to take all steps necessary
for the proper trial of the issues before him,
subject to the due observance of any relevant
rules and procedures of the court. So far as
factual matters are concerned, the proper conduct of the litigation can only be that which
fairly leads to the introduction of all such evidence as is material to the issues to be tried,
and the testing of that evidence by the accepted
procedures of the court. The only legitimate
purpose of requiring the production, and permitting the inspection, of a stranger’s
documents can be to add, in the end, to the
relevant evidence in the case. Small’s case and
Burchard’s case did not directly deal with the
present question. Jordan CJ quoted [at 574]
as his authority the passage in Burchard’s case
earlier quoted by me, but what he said went
far beyond it and, in bold but imprecise outline, referred to the essential ingredients of
the power of the judge.
Contrary to the very passage in Burchard’s case [at
247, 248] cited by him, he acknowledged [at 574]
the power of the judge to hand the documents to a
party, and for a party to inspect them merely ‘with a
view’ to tendering them. He accepted there was a
discretion in the judge to permit or refuse inspection. He did not spell out what he meant precisely
by the words ‘with a view’ or what he meant by ‘tendered’, and he did not, as in Burchard’s case [at
247-248] purport to limit the power to that imprecisely stated by him. In my view these dicta, long
standing as they are and impressive as is their source,
should not be understood as laying down, as would
a rule of court, some arbitrary limitation on the exercise of the wide discretion of the judge to permit
the documents to be used for the purpose of providing him or the jury, in the end, with the best available
evidence testing by the accepted procedures of crossexamination.”
And at 385—
“... [I]n my experience it has long been the
practice in this State for the judge, even
against opposition, to exercise a discretion to
allow one party or the other to inspect documents which appear to be relevant to the
issues, whether or not in admissible form. As
I understand past practices, where, however,
objection is raised by the owner of the documents, the judge examines the documents with
some care to ensure there is no abuse of
the subpoena, and to determine whether the
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documents appear relevant in the sense that
they relate to the subject matter of the proceedings, in which event he will permit
inspection by one or both parties at an appropriate time. The question of their
admissibility without more, in accordance with
the rules of evidence, does not then arise because, if relevant, they may be admitted in a
variety of ways, as by first establishing facts
or adopting procedures which make them admissible or by their being admitted by consent.
If apparently relevant, I do not see how the
objections of the stranger could prevent their
admission in evidence, by consent or otherwise, or the inspection which may lead to this
occurring. The ultimate question of whether
they are ruled to be relevant and/or admissible is left to the third stage of receiving
evidence. In my view, this practice is within
the wide judicial discretion already referred
to, to permit inspection of documents in the
control of the court pursuant to a valid subpoena.
The crucial question in relation to the exercise of the discretion to permit inspection in
the second step is whether the documents have
apparent relevance to the issues. It is at the
third step that questions between the parties
of relevance in fact and admissibility are ruled
upon. The judge is in some difficulty in determining whether documents are relevant prior
to the presentation of the evidence or at the
commencement of the case. If there is particular objection from the witness, or questions
of privacy are involved, no doubt procedures
can be adopted to ensure that only relevant
documents are inspected. In other cases, it
would appear appropriate to proceed to exercise the discretion, provided the documents are
apparently relevant or are on the subject matter of the litigation. However, the limitation
on the exercise of the judge’s discretion to allow inspection is that the document contains
information of apparent relevance to the issues. Once the judge has that opinion,
inspection will normally be allowed, notwithstanding that the document is not admissible
as it stands, and notwithstanding that the party
seeking inspection has not given any undertaking to tender it, or use it in
cross-examination.” [underlining supplied]
In our view, the above quoted passages correctly set out the law and practice in civil
proceedings in this State relating to the production and inspection of documents pursuant
to a subpoena. It is said in Seaman’s Civil
Procedure in Western Australia at 36.12.13—
“If the recipient of the subpoena objects,
the court will not allow the parties to inspect the documents unless it is requisite
for the purposes of the administration of
justice that they should do so. The judge
has a wide discretion, and will, for example, permit inspection to secure a trial
upon the best possible evidence with
proper cross-examination. If there is particular objection from the recipient of
the subpoena, or questions of privacy are
involved, the court will devise a procedure to ensure that those matters are
protected before inspection is permitted.
The judge may take steps to protect a
stranger’s privacy and rights although
there is no person before him who objects to their inspection. Generally
inspection will be permitted when he
forms the opinion that the documents
are apparently relevant to the issues in
the litigation, even if the party seeking
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inspection gives no undertaking to tender them or use them in crossexamination. This question of apparent
relevance is quite separate from claims
to privilege (ss [36.12.12]) and from the
question of relevance for the purpose of
admission into evidence.”
Waind’s case is cited in support of this passage.”
Applying these principles to the circumstances before me,
the substance of the substantive application is an appeal
pursuant to s 23B of the Act by the applicant against his
dismissal by the respondent for misconduct. It is clear
from the respondent’s notice of answer and counter
proposal, that the respondent’s decision to dismiss the
applicant pursuant to s 7C of the then Education Act 1928,
involved allegations of theft of monies that was the subject
of an inquiry by the respondent pursuant to the relevant
terms of the Education Act 1928. It is also clear that the
respondent referred the applicant’s conduct to the police
for investigation and it is that same conduct which is the
subject of the documents now sought to be produced.
Having considered the matter, and having viewed the
documents to ascertain their apparent relevance, I am of
the view that they satisfy the tests as set out in the
authorities to which I have referred, that being that the
documents are apparently relevant to the issues in the
substantive proceedings such that an order for inspection
should be made. However, it is also clear that the issue of
apparent relevance, for the purposes of this stage of the
proceedings, is an entirely different matter to that of
relevance for the purposes of admitting any of the
documents into evidence in the substantive proceedings.
In the alternative, even if I were to apply the “legitimate
forensic purpose test” to the documents now sought to
be produced, I am of the opinion that they would satisfy
this test that being that it is “on the cards” that the
documents would materially assist the applicant in his
application before the Commission.
I am also not persuaded that the request by the applicant
as set out in the summons is in any way oppressive as
that concept is developed on the authorities: Halsbury’s
Laws of Australia at 325-7425, 325-7430 and 325-7435.
There clearly has been no difficulty in identifying and
compiling the relevant documents into a lever arch file
for the purposes of responding to the summons.
Additionally, clearly, the documentation is not so
voluminous as to constitute oppression on that basis either.
I am therefore of the view that in all of the circumstances
it would be just for an order to issue to the effect that the
documents be made available for inspection.
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Result
Application granted. Order issued.
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Applicant
Mr M Ritter of counsel
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Order.
HAVING heard Mr M Ritter of counsel on behalf of the applicant and Ms C Bathurst of counsel on behalf of the
Commissioner of Police, the Commission, pursuant to the
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powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—
THAT the documents the subject of a summons to witness to the Commissioner of Police filed on 19 June 2001
and delivered into the custody of the Commission be made
available for inspection by the applicant.
(Sgd.) S.J. KENNER,
[L.S.]
Commissioner.
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SHANE DIROU, APPLICANT
v.
DAYTRADERHQ LTD, RESPONDENT
CORAM
COMMISSIONER J H SMITH
DELIVERED
MONDAY 10 SEPTEMBER 2001
FILE NO/S
APPLICATION 1241 OF 2001
CITATION NO. 2001 WAIRC 03719
_____________________________________________________________________________________

Representation
Applicant
Respondent

Mr A D Lucev of counsel
Mr R H Carthew of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr A D Lucev of counsel on behalf of the
Applicant and Mr R H Carthew of counsel on behalf of the
Respondent and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979
hereby orders—
1. The Respondent within 28 days of 6 September 2001
file and serve on the Applicant further and better
particulars of paragraph 3 of its Notice of Answer
and Counter Proposal;
2. The Applicant within 28 days of 6 September 2001
file and serve on the Respondent—
(a) particulars of all remuneration earned by the
Applicant from any source from the date of
termination until the date of provision of the
particulars; and
(b) particulars of all positions applied for since
date of termination until the date of provision
of the particulars; and
3. The Applicant and the Respondent provide mutual
discovery on affidavit of the documents within their
possession, custody or power within 28 days of
6 September 2001, and state a time and place at
which the documents may be inspected and copied.
(Sgd.) J.H. SMITH,
[L.S.]
Commissioner.
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NOTICES—
Appointments—
THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC CitWA, Chief Justice of Western Australia,
in exercise of the powers conferred on me by section 85(3) of
the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE GRAEME FREDERICK
SCOTT, a Judge of the Supreme Court of Western Australia,
to be the Deputy Presiding Judge of the Western Australian
Industrial Appeal Court from 1 September 2001.
As witness my hand this 30th day of August 2001.

Chief Justice of Western Australia.

THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC CitWA, Chief Justice of Western Australia,
in exercise of the powers conferred on me by section 85(3) of
the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE NICHOLAS PAUL HASLUCK,
a Judge of the Supreme Court of Western Australia, to be an
Ordinary Member of the Western Australian Industrial Appeal Court from 1 September 2001.
As witness my hand this 30th day of August 2001.

Chief Justice of Western Australia.

THE INDUSTRIAL RELATIONS ACT 1979
I, the undersigned, the HONOURABLE DAVID KINGSLEY
MALCOLM AC CitWA, Chief Justice of Western Australia,
in exercise of the powers conferred on me by section 85(3) of
the Industrial Relations Act 1979 (WA), DO HEREBY NOMINATE THE HONOURABLE ROBERT JOHN McARTHUR
ANDERSON, a Judge of the Supreme Court of Western Australia, to be the Presiding Judge of the Western Australian
Industrial Appeal Court from 1 September 2001.
As witness my hand this 30th day of August 2001.

Chief Justice of Western Australia.

